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Subject: Study 39.7 - Prejudgment Attachment {Enforcement of Foreign Judgments)

At the January 1973 meeting, the Commission directed the staff to prepare
provisions which would implement a registration system for enforcing foreign
Judgments such as that centained in the revised Uniferm Enfercement of Forelgn
Judgrents Act of 1964, The staff concludes that the best way to implement a
registration system is to enact the tmiform Act of 1964 with certain altera-
tlens, Accordingly, the staff has written a tentative recommendation which
i1z attached. We will want te send the recommendation out for comment after
the March meeting if possible, Certain gquestions are rajised and discussed in
tha nates following the Comments to each sectien.

The full faith ané credit clause af Article J¥, Section 1, of the United
states Canstitution requires at the least that states hensr the Judgments of
Qe another's ceurts, Traditienally, where mevey judgmasis are concsrned,
this hat baen accesplishad by Bringing 2 separate action te snfarce the sisier
state judgment, Mest eoften, such snfsroemant -estians are csmmenced by ob-
taining quasi in ren jurisdiotier<threugh the attachment of the assets of the

Judgnend, dejgbor in the state. However, the mattar of anfareing sigtesr atate

ngrey Judgrents sheuld not invalve a questien of Jjurisdictien, but rather it
should e a matter of implementing the full faith and credit clause while pro-
viding sn efficient mesans of guarantesing the satisfaetion of the crediter’s
Judement. Traditional enforcement conceptiensg have required the retentien of
quesl in rem jurisdictien where personal jurisdiction over the nonreasident
defendante=debtor was not availeble. By eliminating that need in the enforce-
ment of sister state money Judgments, the Commission will be acting in ac-
cordance with its desire te leave the matter of jurisdictisn to the courts

under Cede of Civil Precedure Section 410,10,
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In 1948, Congress provided for reglstration of federal district court
judgments in other districts. 28 U.8,C. § 1963 (1970). 1In 1964, the Fational
Conference of Commissioners in Uniform State Laws and the American Bar Associa-
tion approved a reglstratlon system for enforcement in the states of judgments
entitled to full faith and credit.

Support orders are currently enforcesble by contempt or execution, but
fereign support orders first must be enforced by bringing a separate action
to obtain a demestic judgment. See 2 California Family Lawyer §§ 30.1,
30.154-30.157 (Cal. Cont. Ed. Bar 1963). The registration procedure would
apply to support orders since they are money judgments; however, the proce-
dures provided by the Revised Unifoerm Reciprocal Enforcement of Support Act
(Code Civ. Proc. § 1650 et seq.) would remain unaffected, Code of Civil Pro-
cedure Section 1654 provides that the remedies of the Uniform Reciprocal En-
fé&camant of Support Act are in addition to other remedies.

The revised Uniform Enforcement of Foreign Judgments Act of 196L is at-
tached as Exhibit I. The 1964 Act has been adopted in slightly modified forms
by at least nine states: Arlizona, Colorado, Kansas, New York, North Daketa,
#klshama, Pennsylvania, Wisconsin, and Wyoming., The New York version is ate
tached as Exhibit II, snd the Pennsylvanis version is Exhibit ITII. The Yew

York study on the 1948 and 1964 Uniform Acts--Kulzer, The Uniform Enforcement

of Foreign Judgments Act and the Uniform Enforcement of Forelgn Judgments Act

{Revised 1964 Act), State of New York Judicial Conference, 13th Annual Report

248 (1968)--is excerpted in Exhibit IV. A list of state statutes where the
Iniform Acts have been enacted and useful law review articles is given in
Exhibit V.

Respecifully submitted,

Stan G. Ulrich

Legel Assistant

-2



Memorandum 73-23
FAHIBIT I
UNIFORM ACL OF 1964

UNIFORM ENFORCEMENT OF FOREIGN
JUDGMENTS ACT

(REVISED 1964 ACT)

Historical Note

The Revised Uniform ICnforcement of  jcan Bar Association, in 1984, Tt supplents
Foreign Judgments Act was approved by  the origimal Act mpproved in 1948, ‘hk-h
the National Confercnce of Commission- . is set out praceding this Aet,
ers in Uniform State Laws and the Amer-

State Adoptions. As of the date af publication of this volume, no adop-
tions of this Act had been reported. Subsequent adoptions will be Hsted in
the pocket part supplement. For siates which have adopied the origimal
I8 Act, see page 474, ante. '

Commissioners’ Prefatory Note

Court congestion is a problem cormmmon to all states. Over-
crowded dockets, overworked judges and court officials, with at-
tendant delays, inevitably tend to lower standards for the ad-
miniatration of justice. One of the things that contributes to
calendar congestion is the Federal necessity of giving full faith
and credit to the judgments of courts of other states. 1.8, Const,
art. IV § 1. While there is no constitutional requirement that a
deblor who has had a full duc process trial in one state need be
given a second full scale trial on the judgment in another state,
this is the only course generaily available to creditors. The usual
practice requires that an action be commenced on the foreign
judgment. The full procedural requirements apply to the second
action.

In 1948 the MNational Conferemce of Commissioners on Uni-
form State Laws approved the original Uniform Enforcement of
Foreign Judgments Act. ‘This act was a distinct advance over the
usual method. It provided a summary judgment procedure for ac-
tiona on foreign judgments. Even this advance, however, fell
far short of the method provided by Congress in 1948 for the inter-
digtrict enforcement of the judgments of the Federal District
Courta. 28 T.5.C, § 1963, Further, widespread adoption by the
states of some form of the Federal Rules of Civil Procedure which
include regular summary judgment practice made special sum-
mary judgment acts superfluous.
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ENFORCEMENT OF FOREIGN JUDGMENTS

This 1964 revision of the Uniform Enforcemenf of Foreign
Judgments Act adopts the practice which, in substance, is used
in Federal courts. It provides the enacting state with a speedy
and economical method of doing that which it ia reguired to do by
the Constitution of the United States. It also relieves creditora
and debtors of the additional cost and harassment of further
litigation which would otherwise be incident to the enforcement of
the foreign judgment, This act offers the states a chance to
achieve uniformity in a field where uniformiiy is highly desirable.
Its enactment by the astates should forestall Federal legislation in
this feld.
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UNIFORM ENFORCEMENT OF FOREIGN
JUDGMENTS ACT

(REVISED 1964 ACT)

Sec.
Definition.
Filing and Status of [oreign Judgmﬂts.
Natice of Filing.

Stay.

Fees.
Optional Procedure.
Uniformity of Interpretation.
Short Title.

9, Repeal.
10. Taking Effect.

Beit enocked ... .. .

wxmppwwr

§ 1. Definition.—In this Act “foreign judgment” means any judg-
ment, decree, or order of a court of the United States or of any other
court which is entitled to {ull faith and credit in this state.

§ 2. Filing and Status of Foreign Judgments—A copy of any
foreign judgment authenticated in accordance with the act of Congress
or the statutes of this state may be filed in the office of the Clerk of any
[District Court of any city or county] of this state. The Clerk shall
treat the foreign judgment in the same manner as a judgment of the
[ District Court of any city or county] of this state. A judgment so filed
has the same effect and is subject to the same procedures, defenses and
proceedings for reopening, vacating, or staying as a judgment of a [Dis-
trict Court of any city or county] of this state and may be enforced or
satisfied in like manner.

§ 3. Notice of Filing.— {2} At the time of the filing of the foreign
judgment, the judgment creditor or his lawyer shall make and file with
the Clerk of Court an affidavit setting forth the name and last known
post office address of the judgment debtor, and the judgment creditor.

{b) Promptly upon the filing of the foreign judgment and the affidavit,
the Clerk shall mail notice of the filing of the foreign judgment to the
judgment debtor at the address given and shall make a note of the mail-
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ENFORCEMENT OF FOREIGN JUDGMENTS § 8

ing in the docket. The notice shall include the name and post-office
address of the judgment creditor and the judgment creditor’s lawyer, if
any, in this state. In addition, the judgment creditor may mail a notice
of the filing of the judgment to the judgment debtor and may file proof
of mailing with the Clerk. Lack of mailing notice of filing by the Clerk
shall not affect the enforcement proceedings if proof of mailing by the
judgment creditor has been filed

{{c) No execution or other process for enforcement of a foreign judg-
ment filed hereunder shall issue untit | ] days after the date the
judgment is filed.)

§ 4. Stay.—(a) If the judgment debtor shows the [District Court
of any city or county] that an appeal from the foreign judgment is pend-
ing or will be taken, or that a stay of execution has been granted, the
court shall stay enforcement of the foreign judgment until the appeal is
concluded, the time for appeal expires, or the stay of execution expires
or is vacated, upon proof that the judgment debtor has furnished the
security for the satisfaction of the judgment required by the state in
which it was rendered.

(b) If the judgment debtor shows the [District Court of any city or
vounty] any ground upon which enforcement of a judgment of any
[District Court of any city or county] of this state would be stayed, the
court shall stay enforcement of the foreign judgment for an appropriate
period, upon requiring the same security for satisfaction of the judgment
which is required in this state.

§ 5. Fees—Any person filing a foreign judgment shall pay to the
Clerk of Court ———— dollars. Fees for docketing, transcription or
sther enforcement proceedings shall be as provided for judgments of the
[ Distriet Court of any city or county of this state].

§ 6. Optional Procedure.—The right of a judgment creditor to
wing an action to enforce his judgment instead of proceeding under this
Act remains unimpaired.

§ 7. Uniformity of Interpretation——This Act shall be so inter-
ureted and construed as to effectuate its general purpose to make uniform
-he law of those states which enact it

§ 8. Short Title.—This Act may be cited as the Uniform Enforce-
nent of Foreign Judgments Act.
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Memorandum 73-23

FXAIBIT 1

5401 CIVIL PRACTICE LAW AND RULES
§ 5401 Definition O y¥ /973~

in this article “foreign judgment” means any judgment, decree, or
order of a court of the United Sisfes or of any other court whick 13
entitled to full faith and credit in this siate, exeept one obtained by
defauit in appearance, or by eonfession of judgnent.
Added L1970, e. 982, off. Sept. 1, 1970
Libwary Reigrences

Judgrient S2H14, 5209(1). ’

C.J.8. Judgmenta §§ 535 ot suq. 309,

801, 803,

§ 5402. Filing and stasna of forsign jodgments

(a) Filing. A copy of eny foreign judgment suthenticated in se-
cordance with an act of congress or the statutez of this state may-bhe
filed within zninety days of the date of suthentication in the office of
any county elerk of the zitute, The judgment ereditor shall file with
tha diudgmnnt an affidevit stating that the judgment was not chbtained
by defanlt in sppearance or by confession of judgment, that it is un-
satisfied in whole or in part, the amount remaining unpaid, and that
its enforeement bas not been stayed, and setting forth the name and
laat kmown address of the judgment debtor.

(b} Status of foreign judgments. The olerk shall treat the foreign
judgment in the same manner as a judgment of the sopreme comrt of
this state. A judgmeni o filed has the same effect and is suhjeet to
the same procedures, defenses end proceedings for reopening, veeat-
ing, or sisying a8 & judgment of the supreme court of this state and
may be enforeed or satisfied in like mananer.

Added LINTD, o 982, eff. Sept. 1, 1870,
Library Refaresces

Judguaont ESBI2(1).

CJ 8 Jodgments $§ 889, BO1.

Ferms for CPLR

Attidavit of judgment creditor upos filing of foreign judgment in county clerk's
offies, sev¢ McKinney's CPLR Forma § 8405,

§ G408, Notice of filing :
Within thirty dsys sfier filing of the ju nt and the affidavit,
the jndgment croditor shall mail netice of filing of the foreign judg-
ment to the judgment debtor st his last koown address. The proceeds
of ac exeention shall not be distributed to the jndmuent ereditor earlier
than thirty deye after filing of proof of serviee
Added L1970, . 982, eff. Sept. 1, 1970.
L?rary Ruferancen

wdgment $828,
C.J.8. Judgments §] 443, 802,

§ bA0d. Btay

(a} Based upon security in foreign jurisdiction. If the judgment
debtor ahows the supreme ccurt that an appeal from the forepn judg-
ment iz pending or will ba taken, or that & stay of erecution has besn
graoted, the court shall stay enforcement of the foreign judgment until
the appesl ia coneloded, the time for appeal expires, or the siay of
execotion expires or is vacated, upon proof that the judgment debtor

‘has furnished the secwrity for the satisfaction of the judgment required

by the state in which it wes rendered.

{b] Based upon other grounds. If ike judgment debtor shows the
aupreme oourt sny ground upon which enforcement of & judgment of
the supreme court of thiz state would he stayed, the court shall stay
mforngment of the foreign judgment for an eppropriate period, upon
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CIVIL PRACTICE LAW AND RULES 5408

requiring the same security for satisfaction of the indement which is

required in this state.
Added L.1970, c. 882, eff. Sept. 1, 1470
Library References

Judgment €823,

C.1S. Judgments §§ 448, 832,

§ 5405. Fees

When & foreign judgment is filed pursuant to this article, an index
number shall be assigned in mecordaree with the provisions of sabdi-
vision (a} of section B018 and the fee shall be as preseribed theremn.
Added 1..1970, c. 982, eff. Sept. 1, 1970.

8 5406. Opticnal procedure

The right of 2 judpment erediior to proceed by an action on the judg-
ment or a motion for summary judpment in liec of compleint, instead
of proceeding under this artiele, remeins unimpaired.
Added L1970, e. 982, off. Sept. 1, 1870.

Forms for CPLR

Aftidavit In support of motion for summary judgment ig lien of complaint in
sction upon foreign money jodgment, see McKinney's CPLR Forme § £:400.
Apewer in gction upon foreign judgment
Rister ntate default jodgment, see McRinmey's CPLR Forms § 8:396.
Sister state money judgment, ree McEinney’s CPLR Forms § 8:307.
i'omyplaint in action upon foreign judgment
Sister state defaclt judement, see McKinney's CPLR Forms § 5:384.
Sister state money judgment, ace McKinney's CPLE Formn § 8:306
Urniler granting summary jodgmest in lien of complaint in action upon foreign
money judgment, see MeKinney's CPLRE Forms | 8:401.
Summopa and notice of motion for summury judgment im lien of complaint in
action upon foreign wonsy judgment, ses McKinney's CPLR Forma § 8:399.

§ 5407. Uniformity of interpretation

Thia article shall be so consiried eag to effectunte its general pur-
pose to make uniform the law of those states whzch eonct thess pro-
visions.
Added 11970, e. 982, eff. Sept. 1, 1970.

Library Referoaces
Judgment =813
C.J.8. Judgments §§ 8BS, 88B.

& B408, Citation

Thias srticle may be eited as the “Uniform Enforoement of Foreign
Judgments Act.”
Added L1970, ¢. 982, eff. Sept. 1, 1870,

Libdbrary Reforances
Judgment €823,
C.1.8. Judgments §§ 448, 892.
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EXHIBIT IT11

PJ?AW .g-:p{‘, g”‘ﬂ"‘ 197 2

12 §914 civii. AND EQUITABLE NEMEDIES

il of dascovery
hkad hbeer IS

Where n
or a.tmehm!ml
Judgroent

wrant pe:

wnother

COUNTY.” culirt  was  withouf power 1o

UNIFORM ENFORCEMENT OF FORUNWIN JULSAMENTS ACT {NEW)
Uniform law, see A Uniform Lawa Arnotaled
§ p21l. Detfinidion _
Az used i thie aef “foreige ¢ .iuec  mears Any jndgment, decree,
or prder of & ecurt of the United Sdates yr of asy olher court requiring
the payment of money which is entftled to fyuli falth and ecredit in this
State. 1986, Dec. 22, P.L. 1157, § 1.

UNIFORM ENFORCEMENT OF FOREIGN
JUDGMENTS ACT
1964 ACT

Table of Adopting Sintes

Btata Laws Eftective Tiate Present form of act
ATEZORE . .aaniiianr W1t Ch, &0 ARG H 131001 to 13-170n
Cotarsdo . .......... 1968, e 108 7-1-198% CRS. 53, M-13-1ta 1713w
Oklahoma ,......... 1988, «. 170 4 18-6% 12 Oki.BL.Ann, TH-93
Pennayivanin . ..... .| 1965, Act 12 .9, 0% ba1-528

. No. #il
Wieconsin ......... S5, c, 3N 11-24-1D8S5 WAA | TN
'nx 11 Agt: 1di ‘ 'tha - " 1. Construction and spplication

oL proy "“ or ni of cer- There are Lwo waya by which « judg-

tain  forelgn te; establishing moent obtalned in a forelgn jun:dfcllon

procedure and the hu and obligationa  mao he transterred and procesded upon
of crediters and dﬂgtors &nd re;eaimg in z alster atate,  The n?at 1s by » ault

inconsistent lmwe. 1365, of apsumpgit, ‘The second method 1a 1o

1157, procesd ungear the “Uniform Enfore-

Libracy refarnncau ment  of Forelgn  Judgmmenta  Act'”
Judgnent “rewart v Savage, 58 Del.Co. 534, 1370,
(o5 2 .Iudnmnu §% 88§, 889,

§ 922. Filing and statos of foreign Judgments

A copy of poy foreign judgment including the docket entries incldental
theretd authenticated 1in aecordance with the aet of Congress or the
malutes of this State may be filed in the office of the prothonotary of
Rry court of cornmon pless of tnis Stete, The prothonotary shall treat
the forelgn judgment in the same manner as a Judgment of any court of
tommon pleas of this State. A judgment so filed ahall he a llen a3 of
ihe date of filing avd shaii havs the same effect and be subject to the
same procedures, defenses and proceedings for recpenlng, vaceiing, or
wtayiop &8 a judgment of any zourt of common plens of this State and
may be enforced or satisftied in like manmer. 1965, Deo. 22, P.L. 1167,

52
Libary ruferences

Ju t Eowiil .
C.I. B Judgments §§ 118, B#32

4 988, Notioe of fiking

{a) At the Uma of the fillng of the foreign judgment, the judgment
creditor or hia attorney shell make and file with the prothoootary an
aftidavit seiting forth the same and lmst known post office addrese of
the judgment debtor, apd the judzment creditor. In addition, such affl-
davit ahall ipeinde a statement that the forelgn judgment ia valld, en-
torcerbls and unsstisfled.

{b) Promptly upon the fillng of the rurelgn Judgment and the affidavit,
the prothonotary shall mail sotice of the filing of the forelgn judgment
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CIVIL, AND EQUITABLE REMEDIES 12 § 932

to the judgment deblor st the address given acd shall make a note of the
mailing in the docket, The potlee shall include the name and post offlcs
address of the judgment eraditor and the Jud:sment creditor's attorney,
it ary, {n this State. In sddition, the judgment creditor may wmall &
notice of the flitng of the judgment o the judgment debior and may fiite
proof of mailing with the prothonoiary. Lack of maillng notice of filing
by the prothoneotary shall not atfect the enforcement proteedinge if proof
of walling by the judgmept creditor has been ffred. 1966, Dwee. 22, P.L.
1157, § 3.

§ 924, Stay

{a} Tf the judzmeni debior shows the cnurt of coxmes Diass that

an appeal from the foreign jedgment I8 pending or will be taken, or
that & stay of execution has been graoted, ihe court shsll eay enforee-
ment of the forelgn judgment uniil the appeal ia conecluded, the time for
appeal expires, or the stay of execution expires er is vacated, upon proof
that the judgment debtor has furnidhed the eecurity for ibe satisfaction™
of the judgment required by the State o which it was rendered.
© (b} I the jndgment debtor Ehows the court of common pleas any
grouad upon which eaforcement of 2 judgment of gny court of common -
pleas of this Biate would be stayed, the court shall stay enforcemesnt f
the foreign judgment for an appropriate period, upon requiring the sabes
security for satlsfaction of the judgment which ia required fn thla State.
1266, Dec. 22, P.L. 1157, § 4.

1. Construction and appilcation this county will stay any -xoeuuon
Where o New Jersey Judgment 8 the judgment here untilt the mities h

recorded In this county tpurluunt to the l’lnamr resolved (n New Jarsey.

uniform enforcement ol judg- Finance Co. v. Levco Corp., 48 D & O3

mente Act, &nd subsequently lienged 46%, 34 LehL.‘l 1, 1I1'0

in the New Jersey courts, ths court in

g P35, Fees

Fees for fHlng, docketing, transeription or other snforcement procesd-
ings shall ba as provided in tha applicable Prothonctariea Fes Bilk. 1985,
Dec. 22, P.1. 1157, § &5

§ 928, Optional procedure

The right of & judgment ereditor to bring an action to enforcea his
judgment instead of proceeding under this act remains uplopalred. 198§,
Dee. 22, 2L, 1157, § 6.
& 927. Uniformity of interpretation

Thila sct ghall be g0 Interpreted and conatrued as {o sffactuate its gen-
eral purpose to meke unlformn the law of those states which emset k.
1966, Dec 22, PL, 1157, 5 7.
§ URE.  Short title

This act +hall be knowa &8 and may be cited as the “Uniform Enforce-
ment of Forvign Judgments Act.” 1865, Dec. 22, P L. 1157, § §.
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EXHIBIT IV

STATE OF NEW YORK, JUDICIAL
CONFERENCE, 13th ANNUAL
REPORT {1968)

248

THE UNIFORM ENFORCEMENT OF
FOREIGN J%MENTS ACT
THE UNIFORM ENFORCEMENT OF
FOREIGN JUDGMENTS ACT

(Revised 1964 Act)® -

Bs; Barbara Kulzer
Professor, Rutgers University School of Law

Introduction

The most obvious weakness in the corrent Ameriean methods of
securing full faith and credit to the iudicial procesdings of other
states and faderal districts is the uttarly uscless requirement that a
formal sction raust be brought uooen a judement or decree for
money. Such an action adds nothing to the binding force of the judg-
ment, The courts of the state where the judgment is sued tpom
cannot escape recogrnition of its validity, so that the suit §a only a
procedural device to bring it before the court for execution.?

“If such parochisl limitations serve any good purpose in modern
seciety, I do not know what they are™

The above quotations are intended not a0 much as support-
ing authority for edoption of the Uniform Enforcement of
Foreign Judgments Acts which are the subject of this study,
but to illustrate the longstanding recognition of the need for
reform.®* The Acts respond, in different ways, to the recog-
nized need for a more efficient and less costly method than that

historically offered by the common law. To enforce his judg-

ment in another state {whether s sister state judgment or &
foreign country judgment),*t a judgment creditor must bring
8 new action on the judgment. Such a suit is a new and inde-
pendent action, not sncillary to the origina! suit between the
parties. Nor iz it merely a proceeding in aid of execution of
the judgment rendered in the original action®

Several attemps to streamline the prevsiling procedures
have been made® Since 1948, judgment creditors in federal
actiona have had avazilable a registration procedure to enforce

* Bditor's Note: This Study wous commissioned by the Judieial Confor-
ence upox recommendation of the Commitics to Advise and Comswlt
with the Judicial Confersnce on the CPLR.

. *n- e )
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249

final judgments “for the recovery of money or property.'”
This succeeded to an abortive proposal to include a similar
provigion in the Federal Rules of Civil Procedure.? The same
vear, the Uniferm Enforcement of Foreign Judgments Act
was published.? Tt offers a summary judgment procedure but
was revised in 1964 to provide instead a simpler registration
procedure similar to, but more detailed than, section 1963.1°
All of these acts are intended to bhenefit judgment creditors
entitled to recover under judgments from couris within the
United States. However, the National Commissioners on Uni-
form State Laws contemplate that their original enforcement
act is to be availsble to judgment creditors holding foreigm
nation judgments entitled, under the Uniform Foreign Money
Judgments Recognition Act, to be recopnized.tt

The emphasis of this report is on the desirability of adop-
tion by New York of one of the Uniform Acts as they would
affect all foreiyn judgments. However the question is here
raised, and will be considered,’* whether the registration
procedure of the 1964 Revision, should it be preferred to the
1948 wversion, is available to foreign country judgments.
The Commissioners’ Notes are silent on this question,
although a new edition of the volume of the Uniform Acts
Annotated containing the Uniform Foreign Money Judgments
Recognition Act wasg isaued after promulgation of the 1964
Revigion of the Enforcement Act.

Originally eight states adopted the 1348 Act.!* Since the
Reviaion was published, two of these, Wyoming and Wiscon-
sin, have repealed the original Act and enacted the Revision,!*
Pennsylvania also has recently adopted the later version)?
Oklahpma has been considering adoption of one of the Acts to
enhance the effect of the Uniform Foreign Money Judgments
Recognition Act.® .

This report has five parts. The first is a brief review of pre-
sent practice in New York pertaining to foreign judgment
enforcement. The second summarizes the history of the Uni-
form Acts and the influence of the federal registration proce-
dure for distriet court judgments. The practical and constitu-
tional considerations that led the Commissioners in 1948 to
recommend g summary judgment procedure rather than a
registration one, and ultimately to their decision to offer an
expanded registration statute in 1964, will be discussed at this
point. The next two parts will analyze, respectively, the 1948
and 1964 versions. The last is devoted to recommendations and
conclusions. '

I. Enforcement of Foreign Judgments in New York

Under the traditional common law procedure, there is no
particular machinery for the enforcement of foreign
judgments.}” Generally, the judgment creditor brings a new
action upon his judgment under whatever system of pleading
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is provided in the forum.'® The pleadings will put in issue the
validity of the judgment, which is determined by the stand-
ards of the second state, If such standards have been codified,
the relevant legislation insofar as it is relevant, such as the
Uniform Foreign Money Judgments Recognition Act, would
be applied. If the action on the foreign judgment terminates
favcrabl_y to the plaintiff, the judgment rendered is in all res-
pects a judgment of the forum, and whatever modes of execn-

tion are available for domestic judgments may then be
invoked.®

* - * * * *

-

II. The Uniform Acts: Background

The original Act was proposed against s background of
Congressionzl inaction. The national legislature had shown no
indication of exercising even a portion of its powers under the
full faith and credit clause of the constitution.*® However, it
seemed clear to all who were knowledgeable in the field that
the Congress could have provided for “some system of regis-
tration of judgments, so that the valid jugments of one state
might be given full faith and credit at once in other atates,
without the cumbersome formality of a new suit and a4 new
judgment. . . . In the early forties, the National Conference
of Commissioners on Uniform State Laws fook up considera- .
tion of a judgment registration statute modeled after similar
legislation in other common law countries.s

A few years before, 2 move had been made toward a regis-
tration system for federal district court judgments through a
proposed rule of the Federal Rules of Civil Procedure. How-
ever, when the new Federal Rules were submitted to Congresa
prior to promulgation, the rule was omitted.** Although no
official statement has ever explained the omission,* conjec-
tures have been offered. It has been assumed that the Supreme
Court concluded that the legislature was the more appropriate
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S for promnlgatmn of such a rule.’ Ancther explanatmm o e
mlts that.the rule would have affected substantive rights if . . 7.7 7.°
S “substantial difference in result” test of Guaranty Trust . LT e
* Cp. v, York* were applied and that the Supreme Court failed
: “to adopt the rule for that reason.*” Still a third theorizes that
v there was'a questwn of power* In any event, Congress
. included the section 1963 registration pro'nsmn in the 1948

: revmon ﬂf the;ud:cml code;

Judge Glark of the cuurt of appeals ‘has remaxlwd, vnth; LT
N rupact ti aeetion 1963 that: “To my observation this statute -
" has worked well and has facilitated the unimpeded enforce- . -
.. ment of federal judgments throughout the vast and important |
; -Mer - ¥idizia) eatabhshment. [A] commentator . .. remarks
~_.on the cimparatively few casés which seem.to hiave arisen
n:!&er the statute, but that may well be an indicia of its
7 agloothy operstion. Blessed is that country whose hxstory is
- hetef or Yegal device whose exegeais Is limited 1”4 : '
. “'The first Uniform Act was published the same year as me '
© - {ederal registration statute but it took the form of a summary:
Judgwent promdure, rather than the registration device at - . . . . v .
. first pro . The ressons for the Commissioners’ collective .. .. .07
OTWIIEG he-nrt have been authoritatively summarized: = . T
- The qoestion eonatitutionality of such an ensetment [of a B LA RO
Lo mmqﬂWiG}h}'i:bemm ﬂ?rmsed undertbefeder: ﬂueﬁnge- R o e
.mdame. but the corsepsus of those considetin 5 mtterm U P

- that sed procedure would fnvblve no mm

: _without m 4 of l.w. The thatarj; of v;l;dﬂiye AR % T
. prOCRER requires mtme nd opportunity for s fair heiring only one B A I o

" thooe, and not a- mceuim of timen. The judgment debtor has had: lns _ CiL
notice and apportunity tnr hearin in the first state; traditicaal

'f"‘nuehoahumver him o litigate anew defenses that were - . . e
- wvailabls o him ong Th&ue are . foreclosed. The ﬂn?tgefe‘nm . : S
' still available o the “judgment debtor are satisfaction judg-

- etk sbeence df ;unndwtmn in the cburt rendering the judzlmt _
o and pol -eertain types of fraud in the procurement of the judg- .
ment 30 lohg 2a it remaina posaible for him to present these
defences in some manver and st some atage in the proceedings
_ " ‘befors final enforecement of the judgment against h;m, his intey.
e ests are adequately protepted. The procedure of a new sait broaght
et T iagminet him Wnnld be merely one method, but by no mesns the only
\ ' " method, whe he could be given ample oppertunity to present
these defenses if they in fact exist. If they do not exist, the debtor.
lones nul:hinz e * The only important thu]\lg is that he be given a
1uir.: 0. present defenses that, y exi P
; A ARt dut proenﬁ Teed not
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o uchmtethathuanythingtadownhthe renditmnoren!ommt_: '

.ni'ujdzment that it is enough that due procesa be satisfied inome .. -

which the action of another atate in furthersnee of the ‘

_ nzrendy valid judgment iy essentially administrative in churuhr, L

with.no hew notice and hearing necessary.

In-all the discussion of the proposed sct among the Cominiwsion- =~
den, Hitle if any dsubt was ulfimately cast on the soundness of the - = | -

" ._ami;am just stated It was generally agreed that & Judgmtm‘ o

-fration statute: couid be drafted for state enactment jn & ¥
would almost sure w:thmnd any attack upon its copstit ity.
which might- m apreme Court of the United States.
W’hethei“éu Righeat murt: of all the states would ar¥ive at the
o NEDE e wu of dourse a more uncertain matter and the fact that
- some lswierle tors might have doubis as to the act’s eomatitn-
T A t{omﬂtﬂ. even hough the éomm‘lsuaners did not, wes a_fact aot to

* L]

Sixteen years of experieme mth the fedeﬂi resia&nﬁm& : )

_statute seem to have aid to. rest any lingering fears as to:the

" constitotionality or feasibility of a registration procedure. In. . .

1984 the Commissioners offered the Revised Unii’o‘t;":i Enforee-

ment of Forelgn Judgments Act, adopting

- which, In ‘substance, is used in Federal courta.” The Com- -

m:onars assert that there is no constitutional

e "thﬂtn debtor who has had e full due process trial in one’ MT' '

. need o given a_second full scale trial on the judgment
- snother.®

o The advantages of a régistration p reover & . .

summary j judgment one may be realizad in state courts ss.well -~
uinthefederal system. There was a third impetus to. the - . -
1984 Revision: “. .. widespread adoption by the stutes of some . -

. form of the Federal Rulea of Civil Procedyre which inc!nda;_;

regulsr summary- Juﬂgment prgct;[ce made ‘special :

judgment ac& s"mﬁﬂl,% A ved
Whether ava 1 1) mlua m!gmen W
in ‘New York would make adoption of the 1948 version a

superfiuity is one of the questions to be considered in this = .
paper. Athough the motion for summary judgment in lien of

._awm'p!a.inthasbeenhtﬁe utilized for judgments (at!autin_ o

cases), regular summary judgment motions in

acﬁons on foreign udgments are quite commonplace.® The

original Uniform Act however, offers several features, among
them some of the: aﬂvantagee of a direct regmtration proca.

. dure,” absent from present New York motion practice, The
_modern practice suggests the question, however, whether it
might be advisable to combine its provisiona’ with some of the

featurea of the first Uniform Act, or to enact the first Act in-
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_. g toto or to adopt the 1964 Rewsmn, whmh is not a vanation on
B summary judgment theme, but an altogether new praebw '
: Belection of an alternative, if to be made at all, will be sg-
‘gested after an examination of the Uniform Acts. .

,' III. The Uniform Enforcem;g:sof Foreign Judgmmtg Aﬂ,.....,. .

Before undertakmg a section by section examinstion of the

' Act, & brief deseription of its overall effect will help to unify |

the following discussion.

The Act. covers any “extrastate judgment entitled to full .

faith and eredit in the enacting state without distinction as to
the remedy awarded or declaration of right, duty or status of =

-any ‘character. The initial step toward. enforcement 18 sm -

gepﬁcatwn for the registration of the judgment. The law of -

" state in which registration is requested governs such mat- , S
. ters as the time within which the application fust be muh L

- the person entitled to bring an action on the udxment,

" which court has jurisdiction. Other awps for the. '

application are sef forth in the Aet which, hawever

" po new methods for authentication of the % ?udgmt..-.. 3

Lo ‘l‘h%‘ %gplicanon ‘must. include a copy of the j
e record of any subsequent entries sﬂ‘ecl:inz it, :
of execution or payments in partial satisfaction. Tha :
'clerk of the registering court must then notify the clerk of the -

court of rendition that an application for registratiom. has e

been made and req Him to file that information with the -
judgment, Registration then is a matter o:E course, though-' :
- en!oroement gwaita further procedirsl ateps® -

-~ After registration, the judgment creditor is-entitled to have ST,
“a Sumimons served upon the judgment debtor “ae in an.setion. . ..

- brought upon the foreign judgment in any manner authorized '
" by the law of this state for obtaining jurisdiction of the
© -person.”s™ If personal _Jurisdiction cannot be: obfained, &
. notiep designating the foreign judgment and renitmg the faet. .
Lol rematmtion. the court where registered and the time
~allowed for pleading shall be sent to the last kfiown address tg: )

- . the 'judgment debtor. 1f personal jurisdiction is "
judgment debtor has sixty days to -set up his available T
défenses. If he does not answer, or if he does not evsﬁ on his LI A

defenses, the registered’ judgment becomes &

- judgnsent of the court in’ which it is ragistered If the j‘ﬁ T
e' B

ment debjor does prévail and the regastrahon is set asid
%ﬁommtutu a final judgment in favor of the judgment debtor.
If ‘personal jurisdiction was not obtained, but a notice aent,

s _'ﬂte notice assures fairness to the judgmient debtor by making =~ . _:': L

- it ressonably certzin that he will learn about the course of the
original judgment against him and gives him an Opportunity

- to set aside the registration. And, “it lays & foundation upon

wh:ch a new Judg'ment quam in rem can vahd!y he entered,




against the properiy of the judgment debtor levied upon in the L
reglstermg state.”™® The levy upon any of the judgment debt- 258
or's property located in the state can be had—regardleas of ST
whether personal jurisdiction is secured-—at any time after
registration whether or not the foreipn judgment has become
a final judgment in the state of registration. In this way, - Rt
a judgment creditor may obtain a type of relief almost a8 -~ - .-y
efficient “as would be the case if execution could be isdped
. directly on the foreign judgment.””* Thus the registered -
' _Judg‘ment can become a final judgment quasi in rem of the . -
. .court in which it is registered, binding upon the judgment
"~ debtor's interest in property levied upon. Sale .under the levy. .
may be had at any time after final judgment has been ven- .
dered, whether personal or quasi in rem. : '
The Act includes provisions for staying the reglstration o
. proceeding and setting aside the lavy pending appeal framthe =~ .
‘ - original judgment. Partis! or complete satisfaction of the = - =~ '~
Bento T . original judgment or a judgment entered on it in sny other L
=%+ .. state operates to the same exteni as satisfaction of the juwdg- o
S . ment in the rendering state. Provision is made for frtersat
and coata, as well as ap ci)eal Finally, the Act is not exclusive so R
as to bar other procedures for action on foragn Judgments o
andthemdgment creditor has in eﬁectazhmce DR

* * . S * %

‘

. Tentative Goncinsion om
Aduptinn of the Uniform Enforcementi of Fu-dn
Judgments Act of 1948 -

7 .utheugh the saction 8218 motion for summ udgtnatit ln T
: Lteu of complaint provides an expeditious R
: a foreign judgment, whether extranational ‘or enti i ,
s tull faith llld credit it is believed that the Act offers lﬂ?ﬂ!*a S
- tages over rovisions of the CPLR. Perhips most =
_'.notableisthe htof udmentmditortea]swonwap— el
. ' of the judgment debtor within the enacting state. -
~ Another is the provision for quasi i rem jurisdiction and =
: juﬂgment. Although this meana of obtaining satisefaction was ~ - .
thtt, “(}bu? earg as 193::;“ ir;tl{%‘tﬂi‘:?ouid atifl be. uid:
ning the new judgm on oreign judgment] :
will require personal jurisdiction over the defendant.”'® Ana T e T
‘it has been with res to, actions of domestic judgments- . -
E:tder CI:LR BO14 tomb pemmz:céunsdictég jwer the -
endant is necessary ring an on on udﬁnem :
- within the state,1»? : T
Thus even with the sccelerated Judgment proeedurau nuw' S
.n;:zlable sintﬁ Act greeents a conmdex;ahizlef;g:&m But it *is
not so pie and inexpensive as mistmtion;:‘ AN
. in'wedure. It lacks some substantive advantages as well™®. .- - ..
ndeed, this was quite evident to the Natmnal Conference of -« .
Commissioners on Uniform State Laws who revised the &ctfn, .
1964 to sdopt, in substance, the practice used m the federal . - -
courts.’* Still ancther reascn for the revision, especially per- . -
tinent in New York in view of section 8218 of the GFLR in the T
‘widespread adoption by the states of some form of a DR
- 'summary judgment practice, which made - ‘special - mmmry SRR
- judgment acts superfluous.!s> ‘ T
. It is to the Uniform Enforcement of Forelgn: Judgme
‘Act (Revised 19684 Act) that the greater patt of the balar
thia report is devoted.

' IV. 'The Uniform Enforcement of Foreign Jndgments Aet
{Revised 1964 Act)

Although thé revised Act provides for all Judgmenta entic
. tled to full faith and credit substantially the same procedure . -
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a8, the federal registration statute created. for district court
- money judgments, it is considerably lomger. Indeed, the .
- greater detail of the 1964 Act will avoid many of the questmns '
~ which have arisen with respect to the federal statute, as to
: wh:ch a student commentator has written:

- Although there was an undemab!e necd for s0Me ehange. it wonld

appe.a.r that this statute is mnwwhst fess than jdeal. Primarily, it la - -
mmendable

, brief; Unfortunately, in what secems to be a &0

: atﬁempt to schieve simplicity, the framers. of the section may have
de;mcteg from. the beneficial: effect thst wan' depigned o0
ac: leve :

The burden of hls note is devoted to’the statute‘s hek of
explicit provision for defenses capable of barring registration. = L

- But there have been other questions as well, such as thosge
listed by the court. of appeals in Stanford v. Utky SI8T

 We nite of cavest that 51968 me.ﬁhmnch  be
umrmd in i'n ure. Does the statute’s "umﬁ effect™ 1 s
for sil porpones and embrace no the Im _ )
vy -*@;.,m;:' DRI e

. i 58 . _

: ﬁgrmﬂm elsewhare? May a mwuimt be revived by o .

: Hmtrtﬁuu“,‘ 1s & rvegistered judgment subject to every

attack which could be raised in an action on thét judgment, sueh i
tgs_n%.ltckn! Jurisdietion, snd _the like? Lo §1963 the equivalent.

‘5

3z

“the latter is much more detailed in m provisions? Muost

niform sreement of Forgign Judgments Aet even J o .
p o R SRR
of these

and eredit bé given to a registered nt? The
. sndoﬂnrquexttomprompuustb phasise that eomiuliatﬁe '
: m#hbereilmhlving:?plmmwthcfutﬂ
- aew jww' o fo e Seeatration, canet 107 & “‘i’mmm“m"“m'
T W on_equ &
U Furpoie= d"“"’ﬁ‘“"‘"ﬂ’”“ for any perticalar

Smford held that a Judgment cred:tor is entitled to anfnrpe— SR

W when his judgment is registered in a sister gtate within~
udgrmient state’s limitation period, but e W

Lo ﬂsaus t later, at a time within the registration state's l E R
_tion period, but after the expiration of the . Judgﬁg: .

" state’s;® For this purpose, at least, registration is more than =
. a-ministerial act, and provides the equiva]ent of 8 new jndg—‘
meht in the regxstratmn court: -
I vegisteation 15 to “have the effeet udm",tmmt,
for ony pna::t enimem:ent pu:;r:u, :un‘;u:tjthat and u;t gotde-

o thing else. To ventrict registration to & procedural co
.m&em!;u &nt:tsdf andtohpave:tex uwlﬂtﬂufu‘-

’ dm on & ;udzment

The uniform Act, like the federal statute, prov:,den that o
filed (registered) Judgment is to have the same effect an &

- - judgment of the registering state, and mmy be enforeed in like -

_manner.'s! Thus it is to be treated as if reduced to a domestic
judgment § in the second forum. T}:e unphcationa of this prow

'f a’.’____
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dure under the due process and full faith and credit clausea of
the constitution are among the matters to be discussed, as well
as some of the questions posed by the Stanford court.

% 1. Defnition—In this Act “foreign judgment” means any d]udg-
ment, decree,.or order of a court of the United States or
other court which is entitled o full faith and credit in this state.

Comment. Like the 1348 Act, the accelerated procedure is
intended for all judgments entitled to full faith and credit,
whether or not & sum of money is awarded.'®® The comment
on the corresponding section of that Act is, therefore, relevant
here.'® [t has slready been noted that the deafters of the
Uniform Money-Judgments Recognition Act intend that qual-
ifying foreign money judgments may be enforced by means of
the 1948 summary judgment act. But they are silent on the
spplicability of the 1964 Revision. There is no ohvious reason
why a foreign country judgment could not he enforced
through registration. The British Foreign Judzmnts (Recip-
rocal Enforcement) Act of 1933 creates a registration.proce-
dure, and the drafters of the Internationai Law Association
Model Act Respecting the Recognition and Enforcement of
Foreign Money-Judgments contemplate that enforcement shall
be by reqiatration of qualifying judgmenta.!® So iong as the

opportunity exists for the judgment debtor to attack enforces-

bility of the judgment in the second state, he ioses nothing. it

jeﬁ‘gzmmt t is predicated upon reghtrahon rather than a new
en

In view of these conalderatxons, a spmm: reference to for-
eign country judgments in this section i8 recommended.
Although the recognition Act provides that judgments meet-
ing its specifications shsll be enforced in the sameé manner as
those entitled to full faith and credit, even impeceable foreign
eoun‘g{e i]ml;tizment.‘!. do not come within the constitutional
man

Conclusion. An amended section 1 could read

1. Definition.—In this Aet "“foreign judgment” meana {1) any

t, decree or order of a court of the United States or of any

other eourt which ia entitled to full faith and credit in thia state; or

{2) jodgment of & foreign state which is entitled to reoognihon
under the Uniform Fareign Money-Judgments Recognition Act.

§ 2. Piling end Status of Foreign Judgments.—A copy of any
foreign judgment authenticated in aceordance with the act of Con-
Senartheuhtuteaofthmstatema ¥ be filed in the ofﬁosofthe

erk of District Court of any city or county] of this state.
The Clerk treat the foreign ju nt in the same mannar as a
juiizment of the &od futrict Court of any city oz county] of this state.

has the same effect and is subject to the same

d enses and proceedings for reopening, vacating, or

staying as & judgment of s [District Court of any city or county) of
this state mdJ may be enforced or satisfied in like manner,

Comment. The effect and status of the foreign judgment
under this provision are guite different from the 1948 Act.




282

There, registration of the judgment permits the judgment cre-
ditor to obtain a levy upon the judgment debtor’s property and
juriadiction over such property or over the debtor’s person. It
is the beginning move in the enforcement procedure, and ulti-
‘mate satisfaction awaits & new judgment. _ .

Under the 1964 version, filing has the immediate effect of
entitling a qualifying foreign judgment to the same treatment
aa a domestic one. The second state’s satisfaction procedures
may st once be used by the judgment creditor unleas the
debtor is entitled to relief under the last sentence of seetion 2-
or to a section 4 stay of enforcement.

The Act does not state how the judgment debtor is to pre-
sent a deferse based upon the invalidity of the foreign
judgment."® Typically, allowable defenses to a sister state
judgment are limited to lack of jurisdiction or competence in
the first court, certain kinds of fraud, and satisfaction of the
judgment. Foreign country judgments may be denied
enforcement on these and other grounds ' Full faith and
eredit for sister state judgments is subject to very few and
narrowly defined exceptions.!® However, if a judgment is not
entitled to full faith and credit, or to recognition as a foreign
country judgment, it is not a “foreign judgment” as defined by
section 1 of the Act and the accelerated procedure would not
be gvailable to it. If a fatal defect does not appear on the face

of the judgment, therefore, the Act must be taken to imply -

-that the burden is upon the judgment debtor, as to whom pro-
vision is made for notice,’™ to come forward with any
defenses he-may have.'n :
That burden may, and probably should, be lifted a little.
Since the judgment creditor registers the properly authenti-
cated foreign judgment in the Arst place, it does not seem
unduly onerous to require him to provide as well any subse-
entries affecting it. Section 8 of the original uniform
requires him to do so, and Pennsylvania has slightly
amended section 2 of the 1964 Act to include a similar
irement.'™ If there has been any aatisfaction of the
judgment, for example, and this appears in the records of the
first court, the second court would receive immediate notice of
that fact and could act secordingly.
- The more detailed language of this section does not resolve,
for an enacting state, all of the questions raised regarding the
federal statute by the Stanford court.l™ One such question
was whether rule 80 of the Federal Rules of Civil Procedure
applied to registered judgments. Rule 80(b) relief is obtained

motion in the court which rendered the judgment. Is it pos-

" sible to make & motion in the registering court to invoke the
rule without prior recourse to the original court, or must relief
first be sought in the first court and then made known to any
conrts having registered the judgment ™ A suggested anawer
in premised on the underlying purpose of the federa} registra-

16 -
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tion statute:!™ to facilitate the enforcement of federal district
court money judgments. To this end, the registering court has
the power to determine matters germane to registration and
enforcement when appropriately raised, such as whether the
judgment is registrable or is dormant in.the first state. But it
may not determine whether the first court made a correct
adjudication. However, it is argued, the registering cowrt
should have the power to grant 60(b}) relief when the render-
ing court is no more famitiar with the situation than the regis-
tering court. Thus, if the issue raised by a 60(b) motion ¢ould
be raised in an independent action to enjoin enforcement, it
can be disposed of on the motion. And the “judgment creditor
can hardly contend that the court of registration i an incon-
venient forum for disposition of a 60¢(b) moticn. ... "™ 8im-
ilarly, if the defense is one which could be made in an action
on & foreign judgment, the same result should follow where
the judgment creditor registers the judgment and the debtor
moves to have it wvacated, for example, as wvoid wunder
80(b) {4). There may, however, be circumstances in which
only the rendering court should dispose of a 80(b) motion, as
where relief is sought on the ground of newly discovered evi-
dence. The first court, because of its familiarity with the pro-
ceadings, and often the participants, is the preferable forum.

If the 1964 Act is adopted in New York, an analogous prob-
lem is presented by rule 5015 of the CPLR. Like federal rule
BO({h)}, 5015 creates a form of relief that may be bad by a
motion in the court which rendered the judgment. Is it appli-
. cable to a registered judgment? Where a sister state judgment
is involved, the effect of the full faith and credit elause must
be taken into account. The “local law of the state of rendition
will be applied to determine whether equitable relief can be
obtained against the judgment. On the other hand, the local
law of the state where recognition or enforcemsent...is
sought determines the procedure for obtaining suach
relief,”1?% Conversely, & judgment will not be enforced in a
second state where equitable relief could he obtained against it
in the state of rendition. However, according to the Restate-
ment, this general rule doea not apply to relief which “could be
obtained in the state of rendition only in the proceeding itself,
either in the trial court, as by a motion to have the judgment
set aside on the ground of newly discovered evidence, or on
appeal.”” Unless section 2 works a sghatantive change in
the law, it would seem that the party opposing enforcement
has the burden of establishing in the second state that the
relief he asks could be obtained in the state of rendition!™
Akhough the initial question is similar to that posed by rule
80(b), different factors influence s resolution because the
couris of the various states, unlike the federsl district cotrts,
are governed by many different procedural systems. It would
not seem advisable to attempt to draft a statute in terms that

—t
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would anticipate al! of the possible questions that might arise
under the full faith and credit clavse, or even under general
conflict of laws principles. Application of the Act's provisions
in specific instances can best be left to judicial interpretation.
Like its federal counterpart, however, it should be read in the
context of ita underlying purpnse: to facilitate the policiea the
full faith and credit clause was designed to effectuate, 2™

To conclude, section 2 provides important improvements
over the federal model. It specifies, as the prototype does not,
the availability of defenses and the procedures by which they
are presenited. Unless the judgment debtor takes ateps to pre-
vent it, enforcement will follow 8s a matter of course after
registration. The process is simpler and faster than that of the
1948 version. .

There remains the matter of the court in which registration
is to be made, The drafters suggesat the couniy and city dis-
trict courts. The functions of these couris in this state are
{gvamed by the Uniform District Court Act and the New

ork City Civil Court Act. These statutes place monetary limi-
tations on jurisdiction which presumably would not be appli-
cable to registration proceedings. Beyond these observations,
however, this report expresses no opinion as to the appropri-
ate court for regiatration. . )

Conclusion, The “same effect as a judgment of
the...court... where registered” language of the federal
statute is echoed in the 1964 Act. Although section 2 is more
explicit in ils terms, it nevertheless carries a similar penum-
bra of uncertainty. However, it must be read against the hack-
ground of the fyll faith and credit standards enunciated by the

. United States Supreme Court. It is believed unadvisable to

incorporate its pronouncements into & procedural statute. If
this Act is adopted, the only w&gested change is one requiring
the judgment ereditor to provide any subsequent entries in the
::rnrt of rendition affecting the judgment he wishes to regis-

§ 2. Plling and Statue of Foreign Judgments..—A of
foreign judgment including the docket entries ineid::bﬂ theuni’o
aunthenticated in umrdlmwithﬂmactd(!méfnuorthemm
of this state may be filed in the office of the Clerk of any Distriect
Court of any city or county of this state. The Clerk shall trest the
foreign udgmmtintheumemlmruu)judmmotthemm

' y i udgment so filed has the
mﬂnﬁe;t ot s;l?ect tuh_the tap "Ig:mnt ?ﬂ H:
or reopening, vacating, or staying as a of » Di
trict Court of mny city or county of t!li?s&he aﬁld niay be enforced
in Jike manner. .
. Notice of Filing—~—(a) At the time of the filing of the for-
udgment, the jud t ereditor or his lawyer shall make and
th the Clerk of Court an aflidavit setting forth the name and
m]:_tm: office address of the jndgment debtor, and the judg.

Prom b the filing of the forei udgment and the

)ﬂt, thepgl,érki:%nall mail il:;gice of the ﬁiinin the foreign judg-
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ment to the jud t debtor at the address piven and shell make »
note of the in the docket. The notice shall include the name
and post office mddress of the judgment creditor and the judgment

' s lawyer, if any, in this state, In addition, the judgment cre-
ditor may mail a notice of the filing of the judgment teo the judg-
ment debior and may fle proof of mailing with the Clark. Lack of
madling notice of filing by the Clerk shall not aftect the enforcement
rocsedings if proof of mailing by the Judgment ¢reditor hes been

(¢} Mo execution or other process for enforcement of a fo

i t filed hersunder » issue until 1 days after

date of the judgment is flled.]

Comment. This provision details the procedure to be fol-
towed for notifying the judgment debtor. The federal registra-
tion statute is gilent om hoth notice to and defenses of the
judgment debtor exeept that it provides for registration by
him of any satiafaction. Both statutes, however, elimimate the
necessity of obtaining jurisdiction over the judgment debtor
or his | . The notice of filing serves only to alert him to
what is being done with the judgment rendered against him.

.~ The elimin:;ieon of tge ﬂ:l:tcesaity for jurm;icti:ll:h has beeir
explained on Eroun registration is, for purpoae
~ at least, a “ministerial act” rather than a proceeding.!®

Other descriptive phrases have been emﬂgyed, often depend-

ing upon the object of the suit in which they are used. ™
However regiatration is characterized, obstacles to enforee-
ment are not, it is said, “a part of the judgment and do not
affect the rights of the litigants as determined thereby. Nor do
rales which remove auch obstacles vary the terma of the judg-
"~ ment. They only faecilitate its- use. They are clear

. procedural. i = "

Calling registration something other than a proceeding does
not reslly answer constitutional questions of due process
raised by notification which does not result in jurisdiction for
purposes of judgment enforcement. The questions have, how-
ever, been examined and the resulting answers have been
" deemed to support the constitutionality of a registration
statute.!M The missioners’ views and a8 sum of their
conclusions on the due process aspects of a registration proce-
dere have been included in an earlier part of this report.!®
‘Here they will be expanded a little with direct reference to the
atatute at hand. )

Procedural due process has not been interpreted a3 requir-
ing more than notice and one complete and. final heanig
before a competent iribunal:i®® The judgment debtor has ha
such a hearing in-the first state and the full faith and credit
clause prévents him from raising in a sister state any defenses
that are foreclosed in the rendering state.!® Under section 1,
the Act apgcl'iea only to judgments entitled to full faith and
eredit (or to qualifying foreign country judgments) so it is
imglicit‘ in the Act that other judgments cannot be registered
and that the judgment debtor can challenge registration on
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the ground the judgment against him iz not entitled to
recognition. s

Substantive due process implies the necessity of acquiring
jurisdiction over a party prior te affecting kis property. An
early Supreme Court case had declared that a judgment was
without force in sister states until reduced to a new judgment
there.’® This and subsequent statements caused the drafts-
men of the 1948 Act to reject & registration statute at that
time, not becanse they believed such an Act would be struck
down on the basis of such statements, but becsuse state legis-
" lators might have doubts militating against adoption 1#

damaging pronouncements in the Supreme Court opin-
jons have been characterized as dicta, at least on the due proc-
ess point.1® Insofar as full faith and credit is concerned, they
are considered as doing no more than stating the minimal
requirements of the constitutional clause,’® rather than
announcing limits beyond which the atates may not go.

“Due process requires that the eourt which assumes to
detarmine the rights of the ies shall have jurisdiction,’
bat in the cases to which uniform Act would apply, the
rights of the parties will already have been determ The -
only question 1s_Mﬂx e.'Eefct tg that determination. “g
Se4INS TROrE APP! en, for due protess purposes,
liken registration to an execution proceeding initisted -afier
mdzme&fc."m Such proceedings do not require new

of our Court. These decisions tell dus process doea
roquire that a decision made by n tribunal shell be
reviewable by snother, v ** i us that due i» not pec-
easarily judicial "% And the " when due
process requires judicial process and when it dees not.
The first is between isenes of law and issves of fact
mﬁdMﬂgMﬁrﬁmﬂmﬂﬁ u...thmmn:tthethopp%
presen , AT &1 , &t pome time,
some court, every of law raised. ... The second
is of person and other constitutional

the to K ]
* * % Byt a multitude doei:iznltﬂlimthltmml
rith property a much more liberal rnle applies. Thay show that due
process of law does not always entitle an owner to have the correct.
neis of findings of fart reviewsd by & court. .. ™

In the particular situation with which the registration statute
is concerned, the judgment debtor has had his day in court,
and any further defenses are narrowly circumscribed by the
full faith and credit clause.’ Thus the opinion of the draf-
ters that the registration Act could withstand a constitutional
attack on due process grounds seems well founded,

There remains the objection that a judgment is only a judg-
ment in the state of rendition, and is merely a cause of action

. e
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 elsewheret® But there iz nothing to prevent a second state
from adopting by its own authority the act of the firat court
without a new action on the judgment.’® The federal district
courts do this under the federal registration statute, and there
is longstanding Prwedent for auch a practice in other common
law countries ¥ o

This rather summary treatment of the constitutiopal and
conceptual issues which have in the past impeded development
of an efficient enforcement method can do no more than indi-
- cate what the questions have been and how they may be
resolved, The balance of this comment is devoted to the more
practical aspects of section 3 notice.
. Since the mailing of notice is not a jurisdictionsal act, it is
not necessary to reconcile this provision with the CPLR. It is
. only noted that if the judgment creditor elects to mail notice
himself, use of certified or ref'm’bered mail would be prudent
. gince he must file proof of mailing with the clerk. The retfm.re-
., ment that notice be promptly sent diminishes the possibility of

any such unknown iment i the judgment de RS MRY
result from the federal act’s lack of any notice provision.1
The method chosen by the deafters has, of courss, been held to

be a rﬁnable means of notification for due process

purposes

Tmplieit in the section iz that unless notice has been mailed
to-the judgment debtor (who need not actually receive ft):»
the creditor may not proceed to enforcement. Such a construc-
tion seems necessary if the judgment debtor is to have & fair
opgortﬂnityto pregent any defenses he hag.

Bubsection (c) is optional. It is presumably intended to ﬁ?ro-
tect the judgment debtor during the interval between filing
and receipt of notice. In the absence of any specific provision
for notice to a judgment debtor prior to execution in enfarce-
ment of a money judgment ynder CPLR Article 52, incorpora-
tion of subsection {¢) would afford a measure of security to a
judgment debtor who may not anticipate the foreign execution
as would a debtor on a domestic judgment.

Conclusion. Section 3 should be enacted as written if the Act
is approved. It is recommended that the last subsection be
included. In specifving a reasonable waiting period, the possi-
ble detriment to the judgment creditor, at least where per-
sonal property is involved, should be taken into account. Sec-
tion 5202 of the CPLR gives limited priority to & judgment
creditor’s rights in personal property where execution has
heen délivered to the sheriff. As to real property, however, sec-
tion 5208 grants priority and lien upon docketing of the judg-
ment. A period of from five to 8 maximum of fifteen days is
sufficient for notice to reach the judgment debtor and for him
to make his reply, if any.

: 4. —(n the judgment debtor shows the IDistrict

Coiuﬁ nfsg eits,v Lrgounty]jthat an appeal from the foreign judy-
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ment i pendisg or will be taken, or that a stay of execution has
been granted, the court shall stay enforcement of the foreign judg-
ment until the eppeal iz concluded, the time for appeal utgierqa. or
the stay of execation expires or is vacated, upon proof that ju
ment debtor has furnished the security for the satisfaction of
judgment required by. the atate in which it was rendered.

{5} If the Jjudgment dzbtor shows the [District Court of any eity
or county] any ground upon which enforcement of & judgment of
any [District Court of any city or county] of thin atate would be
stayed, the court aheli stay enforcement of the foreign judgment for
an appropriate period, upon requiring the same security for satis-
faction of the judgment which is reguired in this state.

Comment. This section assures that the judgment debtor
will be able 10 present any grounds for a stav of execition
that he may have. It does not provide for the effect, it any, to
:kea tgeiwvern a stay of execution granted in a second registeri

Subsection {a) requires a result consistent with, but not
required by, the full faith and credit clause. If appellate pro-

in the first atate do not vacate the judgment, suit to
enforee it may be brought in another state. Although not -
required to do so0, the second state will generally stay jude-
ment or execution pending determination of the appeal.®®
But since an appesaled judgment may be accorded full faith
and credit, it would not be precluded from registration by the
section 1 definition of foreign judgments.?* The mandatory
stay under section 4{s) will avoid the embarrassing possibil-
ity of a judgment reversed in one state after having been
enforced in another.

Subsection (b) requires a stay of enforcement in circum-
stances where a domestic judgment would be stayed.

The wording of section 4 indicates that the judgment debtor
must take some sction before the court is required to order a
stay. If section 2 is amended as suggested, however, to require
that subsequent entries affecting the judgment be included by
the judgment creditor in the registration in this state, the
result may be different. If the registered judgment shows that
an appeal has been taken, the registering court would presum-
ably have discretion whether or not to stay execution if the
judgment debtor makes no showing. !

Conclusion. No change is recommended for section 4 which,
if the Act is adopted, shouid be included as written.

5. Feos.— filj foreign judgment :
e AT K
or
menta of the [eDia‘::riet Courtdanync%:y oreount.;i of thia ahg.j
Comment. Article 80 of the CPLR governs fees. There is, of
course, no proceeding analogous to that provided hy the Aet.
Conclusion. Whether to charge a flat fee in addition to fees

for apecific funetiona performed by the clerk involves consid-
erations which, it is believed, are somewhat beyond the scope
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of this report. However, it might be added that a fiat charge
might discourage indiscriminate or harrassing registration of
quesationable judgments.

§ 6. Optional Procedore~-The right of & judgment creditor to
bring un action to enforce hiz judpment instend of proceeding under
this Act remains unimpaired.

Comment. This is the counterpart of section 16 of the 1848
Act. There is no reason to deny & creditor the choice of pro-
ceeding under the common law method if he so desires.

Conclugton. In the event of adoption, this section should he
included without change,

§ 7. Uniformity of Interpretation. -—Thus Act shall be so inter-
preted and constried ap to effectuste its general purpose to ma.'l:e
uniform the law of these statea which enact it.

Comment. The availability of a single method of enforce-
ment uniformly applied has obvious advantages for judgment
debtors aa well as creditors. Both parties are spared the neces-
sity of a prolonged and expensive action on a judgment; each
is aware that the procedure is, wherever adopted, aimilar and
can plan accordingly.

Conclusion. In the event of ennctment, this section should be
ineluded without change.

§ 8. Shor: Title—This Act may be mted as the Uniform
Enforcement of Foreign Judgnents Act.

Comment, Until sll states having adopted the 1948 Act
repeal it in favor of the 1964 Revision, the identical titles may
cause some eonfusion, but hardly enough to warrant change.

Conclusidn. There seems to be no serious reason justifying
alteration of this section.

$ ﬂ.edhpesl.—-The fol.Iowing Acts and paris of Acta are

Cmmrwm No provisions of the CPLR create a procedure
-mconsxstent with that set up by this Act. The several alterna-
tive methods by which enforcement of foreign judgments msy
be had should not be affected by this Act.

Conelugion. This section should be omitted.

§ 10. Taking Effect.—The Act takes effect on
Comment. None. _

Conecluston. None.
V. Conclusiens

Except in the area of judgment enforcement, state bound-
aries impose no substantial obstacles to convenient and expedi-
tious eommerce. Since there is no real justification for this

17
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state of affairs, it would seem that the issue is not whether to
improve it, but how,
The two uniform Acts which have been the subject of this
“report offer alternative methods. The summary judgmen!
procedure of the 1948 Act offers some innovations, based upon
a summary judgment practice that has been well establishes
in many states, including this one. The 1964 Revigion is a ¢clear -
departure from traditional methods, although on the federal
_ level there has been considerable experience with the regiatra-
tion device. - :
The availability in New York of summary jadgment proce-
dures applicable to foreign judgments raises questions as to
the extent of the improvement the 1948 Act would provide. 1tx
-advantages over current practice—the judgment creditor’s
right to levy at any time after registration, for example—are
considerable, but in some respects it merely continues some of
the disadvantages. The most important of these is the neces. -
sity of obtaining jurisdiction over the judgment debtor. The
case law seems poised at the point of making important vrog-
ress in this regard, but it is uncertain how far it will be 1-
. Quasi in rem jurisdiction, specifically provided for in the
ct, has probably been available in this state, but there in
little -indication of the extent of its use. The "Act, howevar.
clearly authorizes it. :

Beyond this, the first act cannot be said to depart signifi-- -

cantly from present summary judgment motion practice, espe-
¢ially the accelerated one of CPLR section 3213. However, it
must be added that from the viewpaoint of foreign countries,
its enactment may be much more significant than the actual
improvements it makes would seem to warrant. In the accom-
panying report it waas pointed out that the absence of & clearly
- delineated enforcement procedure has been a cause for com-
plaint abroad, and has probably worked to the detriment of
American judgments when their enforcement was sought
there. From the viewpoint of the judgment creditor, it may be
asked whether the Act creates a significantly fastsr procese
than those he uses now. From the viewpoint of the courts,
would the summary judgment procedure noticeably lighten
their burden. ‘

If the 1948 Act is preferred over it successor, whether to
retain it in its present form or io incorporate it into the rele.
vant sections of the CPLR, perhaps deleting some of its prov:-
gions in favor of existing ones, may be neceasary to decide.

Clearly, however, the 1964 Act iz a faster, mcre efficiemt,
less expensive enforcement method than its predecessor, and
" this is true from the viewpoint of all concerned. It seema to

- have worked wvery well, in different forms, in the federsl
sphere and in various other common law countries. Its accept-
ance is hampered primarily by traditional notions of the
effective range of judgments and, more importantly, by due
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process. The Act, however, ig acrupulousiy falr to the judg-
ment debtor who is provided with notice and an opportunity to
be heard.

The fairness of such & aystem to the judgment debtor is
attested by the number of countries with idesls and systems
similar to our own which have such a process. None of these
are bothered by the notion that & judgment must be converted
into 8 domestic judgment before enforcement can issue,

It is recommended that some legislation be enacted to pro-
vide sﬁecmcally for foreign judgment enforeement. It is urged

t thig take the form of the 1964 revised uniform Act. Aa
mdmabed by the actions of Wyoming and Wisconsin, many
. sfates presently having the original Act may repeal it in favor
of its successor. It approximates the methods used now in
most western countries, and a registration process is generally
specified ' in multilatera! proposals for judgment recognition
and enforcement. [t would more fully realize the policies
sought to be effectuated by the full faith and eredit ciause, and
would be of significant advantage both to judgment ereditors
and courts. The only detriment to the judgment debtor is the
loss of opportunity to delay or avoid altagether satisfaction of
ud nt against him.

likelihood, if the Act is adopted questmna will arise

that have not been, and perhaps could not have been, antici-
pated in this report. But this is an inevitable effect of new leg-

islation, whose interpretation and comstruetion in specific - |

mstsneescanmmoatcaaesbeathelefttotheeourts
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EXHIBIT V

States which have enacted the Revised Uniform Enforcement of Foreign Judge
ments Act of 196%L:

Arizona: Ariz. Rev. Stat. §§ 12-1701 to 12-1708 (Supp. 1972}

Colcrado: Colo. Rev. Stat. Ann. $§ 77-13-1 to T7-13-8 {1969 Perm.
Cum. Supp.}

Kansas: §§ 60-3001 to 60-3008 (Supp. 1971)

New York: N.Y. C.P.L.R. §% 5401-5408 (Supp. 1972)

North Dakota: 28 N.D. Century Code §§ 20.1-01 to 20.1-08 {Supp. 1971)
Oklshoma: 12 Ckla. Stat. Ann. §§ 719-726 (Supp. 1972)

Pennsylvania: 12 Penn. Stat. Ann. §§ 921-928 (Supp. 1972)

Wisconsin: Wisc. Stat. Arn. § 270.96 (Supp. 1972)

Wyoming: Wyo. Stat. §§ 1-477.1 to 1-477.8 (Supp. 1971)

Law Review Artiecles:

Kulzer, The Uniform Enforcement of Foreign Judgments Act and the Uniform
Enforcement of Foreign Judgments Act {(Revised 1964 Act), State of
New York, Judicial Conference, 13th Ann. Rep. 248 (19583

Leflar, The New Uniform Foreign Judgments Act, 2k N.Y. U.L.Q. Rev. 336
(1949} (discusses 1648 Act)

Light, The Uniform Enforcement of Foreign Judgments Act, 37 Chi. Bar
Rec. 247 (1956)(1945 Act}

Paulsen, Enforcing the Money Judgment of e Sister State, L2 Iowa L. Rev.
202 (1957)

Riesenfeld, Collection of Money Judgments in American Lawe~A Historieal
Inventory and a Prospectus, 42 Iowa L. Rev. 155 {1957)

Riesenfeld, Creditors' Remedies and the Conflict of Laws--FPart One:
Individual Collection of Claims, 60 Colum. L. Rev. 658 (1960)

Yntema, The Enforcement of Foreign Judgments in Anglc American Law, 33
Mich. L. Rev. 1129 (1935)

Note, The New Federal Judgment Enforcement Procedure, 50 Colum. L. Rev.

971 (1950)
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Law Review Articles (cont.):

Note, Registration of Federal Judgments, 42 Towa L. Rev. 285 (1957)

Note, Constitutionality of a Uniform Reciprocal Registration of Judg-
ments Statute, 36 N.Y. U.L.Q. Rev. &&5 (1G6l)
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TENTATIVE
RECOMMENDATION OF THE CALIFORNIA

LAW REVISION COMMISSION

relating to

ENFORCEMENT OF FOREIGN JUDGMENTS

The full faith and credit clause of Article IV, Section 1, of the

United States Constitution requires that stgstes respect the valid judg-

1 2

ments of sister state and federal courts. Subject to certain defenses,

any velid judegment of a sister state or United States court is entitled

to recognition; that is, it is to be given "the same conclusive effect

that it hass in the state of rendition with respect to the persons, the

3
subject matter of the action and the issues involved." However, valid

money Jjudgments are required by the Constitution to be enforced; that is,

the state must give the person the relief he is entitled to under the judg-

ment.h The manner of enforcing sister state and federal money judgments is

1'

Although not menticned in the full faith and credit cleuse, courts have
ruled thet federal judgments are entitled to full faith snd credit in
the states. Hancock Nat'l Bank v. Farnum, 176 U,S, 640, 645 (1900); In
re Ballieux, 47 Cal.2d 258, 260-261, 302 P.2a 801, (1956), cert. denied,
353 U.5. 957 (1957).

Defenses to enforcement include the following: the judgment is not final
and unconditional.; the judgment was obtained by extrinsic fraud; the
judgment was rendered in excess of jurisdiction; the judement is not
enforceable in the state of rendition; misconduct of the plaintiff;
Judgment has already been paid; suit oh the judgment is barred by the
statute of limitations in the state where enforcement is sought. 5 B.
Witkin, California Procedure Enforcement of Judgment § 194 at 3549-3550
{2d ed. 1971); Restatement (Second)} of Conflict of Laws §§ 103-121 (1971).

Restatement (Second) of Conflict of Lews § 93, Comment b (1971).

Restatement (Second) of Conflict of Laws § 100 & Intrcductory Note

§§ 99-102 (1971); Milwaukee County v. M,E, White Co., 206 U,S, 268
(1935). The United States Supreme Court has not yet decided whether
Judgments ordering the performance of an act other than the payment of
money--e.g., orders to convey land--are required by the full faith and

~1-



not specified by the federal Constitution or statutes but rather is deter-
mined by the forum state.5 In California, the exclusive way in which to
enforce such judgments is to bring an action on the Jjudgment in California
courts; when a domestic judgment is obtained, then execution may issue.6
This traditional manner of enforcing judgments of sister states requires
all the normal trappings of an original action. The judgment creditor must
file a complaint. There must be judiclal Jurisdiction., The creditor prob-
ably will want to seek a writ of attachment until such time as the judgment
has been established. A trial (however summary) must be held in order to
establish the sister state or federal judgment at which time the judgment
debtor may raise any defenses to the validity of the judgment that he may
have. Only after the entry of the domestic judgment may the judgment credi-
tor seek execution oti the debtor's assets in the state. The formal, tradi-

tional process of enforcing foreign judgments has understandably been the

subject of criticism.? A more efficient and simpler method of enforcing

credit clause to be enforced. Restatement (Second) of Conflict of Laws

§ 102, Comment ¢ (1971). Although California courts have allowed the enforce-
ment of sister state decrees to convey land (Rozan v. Rozan, 49 Cal.2d

322, 317 P.2d 11 (1957){dictum); Spalding v. Spalding, 75 Cal. App. 569,

243 P. 445 (1925); Redwood Inv. Co. v. Exley, 64 Cal. App. W55, 221 P,

973 (1923)), they are not required to do so by the U,S, Constitution.
Restatement {Second) of Conflict of Laws § 102, Reporter's Notes to Com-
ments ¢ and @ (1971). This recommendation is limited to consideration

of 2 procedure for enforcing money judgments entitled to full faith and
credit.

5. Restatement (Second) of Conflict of Laws § 99 {1971).
6. 5 B, Witkin, California Procedure Enforcement of Judgment § 193 at 35L8

(2d ed. 1971); Restatement (Second) of Conflict of Laws § 99, Comment b;
§ 100, Coamment b (1971}; cf. Code Civ. Proc. §§.337.5(3), 1%$13.

7. See, e.g., Kulzer, The Uniform Enforcement of Foreign Judgments Act and
The Uniform Enforcement of Foreign Judgments Act (Revised 1964 Act),
State of New York Judicial Conference, 13th Annual Report 248 (1968);
Report of the Standing Committee on Jurisprudence and Law Reform, 52
A,B.A. Report 292 (1927); Jackson, Full Feith and Credit--The Lawyer's
Clause of the Constitution, 45 Colum. L. Rev. 1 (1945); Paulsen, En-
Torcing the Money Judgment of a Sister State, 42 Towa L.Rev. 202 (1957).
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foreign money judgments is offered by the revised Uniform Enforcement of
Foreign Judgments Act of 196h.8 The revised Uniform Act provides a registra-
tion system similar to the method enacted by Congress in 1948 for the en-
foreement of federal district court judgments in other districts.9 Under
the version of the revised Uniform Act of 1964, which the Commission recom-
mends for adoption in California, the judgment creditor merely files his
authenticated judgment in a California trial court where it is treated for
all purposes as if it had been reduced to a domestic judgment. Notice of
the filing is sent to the judgment debteor so that he may raise any defenses
to the enforcement of the foreign judgment. The judgment creditor may
obtain a writ of execution at the time he files the foreign judgment, but
assets levied upon may not be sold (except in the case of perishables) or
digtributed to the creditor until 30 days after the ereditor flles proof of
service on the judgment debtor of notice of filing of the foreign judgment.
The revised Uniform Enforcement of Foreign Judgments Act of 1964 has
been adopted in the major commercial states of New York and Pennsylvania,
and as well in Wisconsin, Arizonm, Colorado, Kansas, Oklshoma, North Dakota,
and Wyoming. The recommended registration procedure offers several distinet
advantages over the traditional enforcement process., The registration sys-

tem of the revised Uniform Act of 1964 is speedy, efficient, and inexpensive

8. 9A Uniform Laws Ann. 486 (1965).

g. 28 U,5.C. § 1963 (1970). Registration systems have long been used
successfully in other countries with federated states, e.g., Australia.
See Yntema, The Enforcement of Foreign Judgments in Anglo American
Law, 33 Mich. L. Rev. 1129 {1935); Leflar, The New Uniform Foreign
Judgments Act, 24 N.Y.U. L.Q. Rev. 336, 343-345 (1949); Morison,
Extra-Territorial Enforcement of Judgments Within the Commonwealth of
Australis, 21 Aust. L,J. 208 (1947).
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to utilize.10 It offers savings in time and money to both courts and
creditors. The procedure is fair to the judgment debtor since his oppor-
tunity to attack the enforcement of the foreign judgment iz preserved.

The registration procedure avoids the necessity of obtaining a writ of at-
tachment during the time suit is brought to establish the foreign _judgment
under existing law.

The Commission recommends the enactment of the revised Uniform Enforce-
ment of Foreign Judgments Act of 1964 with certain minor changes. The Com-
missicn believes that the registration procedure provided by the Uniform
Act would be a significant improvement 1n the process of enforcing sister

state and federal money judgments.

10. Commissioners' Prefatory Note, 9A Uniform Laws Ann. 486 (1965); Kulzer,
supra, at 290. The Commissioners of Uniform State Laws found that
the revised Uniform Act of 1964 "provides the enacting state with a
speedy and econcmical method of doing that which it is required to do
by the Constitution of the United States. It also relieves creditors
and debtors of the additional cost and harassment of further litiga-
tion which would otherwise be incildent to the enforcement of the
foreign judgment. This act offers the states a chance to achieve
uniformity in a field where uniformity is highly desirable." Com-
missioners' Prefatory Note, 94 Uniform Laws Ann. 487 (1965).

11. Kulzer, supra, at 290-29l.

.



The Commission's recommendation would be effectuated by the enactment

of the following memsure:

An act to amend Section 337.5 of, to amend the heading of Title 11

of Part 3 of, and to add Chapter 1 (commencing with Section

1710.10) to Title 11 of Part 3 of, the Code of Civil Procedure,

relating to enforcement of foreign judgments.

The pecple of the State of California do enact as follows:

Section 1. Section 337.5 of the Code of Civil Procedure is
amended to read:

337.5. Within 10 years:

1. An action uponh any bonds or couponsg issued by the State of
Californis.

2. An action upon any general obligation bonds or coupons, not
secured in whole or in part by a lien on resl property, igsued by any
county, city and county, municipal corporation, district {including
school districts), or other political subdivisicn of the State of
California.

3. An action or a special proceeding upon a judgment or decree

of any court of the United States or of any state within the United

States.



Sec. 2. The heading of Title 11 of Part 3 of the Code of Civil
Procedure is amended to read:
TITLE 11
OF -FRCGEERINGE- IN-FROBATE-COURTS

FOREIGN JUDGMENTS

Note. Chapter 2 of Title 11 is the Uniform Foreign Money-Judgnments
Recognition Act. The heading of Title 11 is all that remaina of probate

provisions. Chapter 1 is blank.

~&.



Sec. 3. Chapter 1 (commencing with Section 1710.10) is added to
Title 11 of Part 3 of the Code of Civil Procedure, to read:

Chapter 1. Enforcement of Foreign Judgments



§ 1710.10. Uniform Enforcement of Foreign Judgments Act

1710.10. This chapter shall be known and may be cited as the

Uniform Enforcement of Foreign Judgments Act.

Note. This is basically the same as Section 8 of the 1964 Act, with the
addition of "shall be known" as in the Colorado statute. Colo. Rev. Stat.
Ann. of 1963 § 77-13-1 {1969 Perm. Cum. Supp.). As Kulzer notes, the titles
of the 1948 and 1964 acts are identical and, hence, confusing since the acts
are quite different. However, Kulzer did not think the confusion warranted

any change. Kulzer, supra, at 289 (see Exhibit IV).
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§ 1710.20. Definition

1710.20. 1In this chapter, "foreign judgment" means any judgment,
decree, or order of a court of the United States, of e state or
territcry of the United States, or of any other court, requiring the
payment of money, which is entitled to full faith and credit in this

state.

Comment. Section 1710.20, wvhich defines "foreign judgment" for the pur-
poses of Chapter 1, is based on Section 1 of the revised Uniform Enforcement
of Foreign Judgments Act of 196k, 9A Uniform Laws Ann. 488 (1965). However,
in variation from the revised Uniform Act, the procedures of this chapter
have been explicitly limited to foreign judgments requiring the payment of
noney. Henece, for example, & silster state decree ordering the performance
of some act other then the payment of money, such as the conveyance of land
in Californis, may not be enforced by this procedure. Whether a money Jjudg-
ment is entitled to enforcement by the proeedure of this chapter is a matter
to be determined by the courts under the full faith and ecredit clause of
Article IV, Section 1, of the United States Constitution and the decisicns
interpreting it. In the case of money judgmente, this chapter provides a
means of doing what the state is required to do by the full faith and credit

clause of the United States Constitution.

Notes. {A) The limitation to money judgments follows the Pennsylvania
statute, 12 Pa. Stat. Ann. § 921 (Supp. 1972). (See Exhibit III.) Both
the 1948 and 1964 Uniform Acts were broader in allowing enforcement of any
judgment entitled to full faith and credit. However, thus far it has not

been determined by the United States Supreme Court whether any sorts of
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§ 1710.20

judgwents other than money judgments are required to be enforced, rather
than merely recognized, by sister states under the full faith and credit
clause. Restatement (Second) of Conflict of Laws §§ 100, 102, Comment a.

and Reporter's Note (1971); 5 B. Witkin, California Procedure Enforcement of

Judgment § 194 at 3549-3550 (2d ed. 1971). California has allowed enforce-

ment of sister state decrees to convey land (Rozan v. Rozan, 49 Cal.2d 322,

317 P.2d 11 {1957)(dictum); Spalding v. Spalding, 75 Cal. App. 569, 243 P.

445 (1925); Redwood Inv. Co. v. Exley, 64 Cal. App. 455, 221 P. 973 (1923)),

but this is not required by the Constitution. The Commission may prefer

not to limit the procedure to money Jjudgments, but it mskes some sense to

go limit it. The Uniform Act speasks of judgment creditors and debtors,

most cases will involve money Judgments, and jurisdictional attachment is

not involved with the enforcement of equity decrees or orders to convey land.
(B) At the January weeting, Professor Riesenfeld raised the problem of

the enforcement of federal Jjudgments in state courts under the Uniform Act

of 1964 and suggested that the staff lock at Knapp v. McFarland, 426 F.2d

935 {2d Cir. 1972). In Knepp, it was decided that, in New York, the Uniform
Enforcement of Foreign Judgments Act applied only toc money judgments of a
gister state and not to federal money judgments. This case mey be explained
by the fact that New York already had a registration procedure for the
enforcement of federal judgments which was in conflict with the Uniform Act.
The court, therefeore, upheld the actions of the creditor and the sheriff
which were performed in accordance with the separate statutory procedure

for enforcing federal Jjudgments. However, the authority of this opinion
does not really extend ocutside New York, for as a general proposition its
conclusions concerning the Unifoym Act are incorrect. It is true that the

-10-



§ 1710.20

language of Section 1 of the 1964 Act is not a model of clarity: "In this
Act 'foreign judgment' means any judgment, decree, or order of a court of
the United States or of any other court which is entitled to full faith and

]

credit in this state." The similar provision in the 1948 Act spoke of "any
State or Territory” instead of "any other court.” The 1564 language probably
indicates a change in style rather than in substance; the words "court of the
United States" still should mean federal courts in 1964 as in 1948, See

Leflar, The New Uniform Forelgn Judgments Act, 24 N.Y.U. L.Q. Rev. 336, 350

n.41 (1949), concerning meaning of 1948 Act language. In addition, the
Commissioners’ Prefatory Note to the 196L Act states that the act "provides
the enescting state with a speedy and economical method of doing that which

it is required to do by the Constitution of the United States.” GA Uniform
Laws Ann. 487 (1965). Although federal courts are not mentioned in the full
faith and credlt clause of Article IV, Sectlon 1, of the United States Consti-
tution, it has been held that federal Jjudgments are entitled to full faith
and credit in state courts and that state judgments are entitled to full

faith and credit in federal courts. Hancock Nat!l Bank v. Farnum, 176 U.S.

6LO, 645 (1900); Stoll v. Gottlieb, 305 U.S. 165 (1938); In re Ballieux,

b7 cel.2d 258, 260-261, 302 P.2d 801, __ - (1956}, cert. denied, 353 U.S.

957 (1957); Mueller v. Elba O0il Co., 21 Cal.2d 188, 205, 130 P.2d 961,

(1942). Hence, the language of the 1964 Act should be sufficient to indicate
that both state and federal courts are covered. But the Commission may
prefer to clarify the statutory language. Any doubt that federal judgments
are included within the registration procedures should be dispelled by the

proposed wording although that wording is now a bit more ponderous.

“1l-



§ 1710.20

(¢} New York restricts judgments enforceable by the Uniform Act to
exclude those "obtained by default in appearance, or by confession of judg-
ment." N.Y. C.P.L.R. § 5401 (Supp. 1972). (See Exhibit II.) However, this
language should not be edopted. It is the policy of the act to allow enforce-
ment of any money judgment entitled to full faith and credit. The courts
should be allowed to decide the exceptions to full faith and credit and
where the requirement 1s inapplicable. Judgments will not have to be enforced
or recognized where to do so "would involve an improper interference with
important interests" of a state. Restatement (Second) of Sonflict of Laws
§ 103 (1971). However, the fact that & velid judgment is against the strong
public policy of the state is not sufficient to avoid the regquirements of
full faith and credit. Restatement {Second) of Conflict of Laws § 117 (1971).
To specify certain types of money judgments which are not to be enforced by
this procedure wonld impalr the deslradble principle of unified treatment of
all money Judgments entitled to full faith and credit.

(D) California has adopted the Uniform Foreign Money-Judgments Recog-
nition Act (Code Civ. Proc. § 1713 et seq.), vhich provides that money judg-
ments of foreign countries are to be "enforceable in the same manner as the
Judgment of a sister state which is entitled to full faith and credit." Code
Civ. Proc. § 1713.3. Kulzer finds no reason why foreign nation judgments
should not be enforceable through the 1964 Uniform Act's registration proce-
dure as well as through the 1948 Act's summary judgment procedure. Kulzer,
supra, at 281 (see Exhibit IV). Kulzer recommends that the definition of
Judgment include the following language:

or {2) any judgment of a foreign state which is entitled to recognition
under the Uniform Foreign Money-Judgments Recognition Act.

New York did not adopt Kulzer's suggestion and, in view of Code of Civil
Procedure Section 1713.3, it is not really needed. However, the added language

would make the relationship of the statutes clearer.
12~



§ 1710.30. Filing and statukes of foreign judgments

1710.30. {a) A copy of any foreign judgment authenticated in
accordance with the act of Congress or the statutes of this state
may be filed in the office of the clerk of the proper superior court,
municipal court, or justice court of this state. The clerk shall
treat the foreign judgment in the same manner as a Jjudgment of a
superior court, a municipal court, or a Jjustice court of this state.
(b) A judgment so Tiled has the same effect and is subject to
the same procedures, defenses, and proceedings for reopening, vacating,
or staying &3 a judgment of a superior court, a municipal court, or
a justice court of this state and may be enforced or satisfied in

1ike manner.

Camment. Section 1710.30 is almost identical to Section 2 of the re-
vised Uniform Enforcement of Foreign Judgments Act of 1964. 9A Uniform
Laws Ann, 88 (1965). sSubdivision (a) provides for the filing of a judgment
in the office of the proper clerk of court. The proper court is determined
by statutory jurisdictional amounts. Code Civ. Proc. §§ 89, 112. The
superior court in a county does not have jurisdiction when a municipal or
Justice court of the county has jurisdiction, Cal. Const., Art. VI, § 30;

Cambra v, Justice's Court, 4 Cal.2d 4h5, 49 P.2d 1121 (1935). The county

clerk is clerk of superior court. Cal. Const., Art. VI, § 4; Govt. Code

§ 26800. The municipal court clerk and justice court clerk are designated
by the judges of the courts. Govt, Code §§ 71181, 72702. If a justice court
has no clerk, the judge performs the duties reguired by this chapter. Cf.
Govt. Code §§ 71221, 71611, 71612, 71614.5, 7166l. The act of Congress con-

cerning authentication of judgments is 28 U.S.C. § 1738 (1970). Cf. Code
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§ 1710.30

Civ. Proc. § 67h (certification by clerk or judge of abstract of judgment
for purposes of filing with recorder of any county in order to create judgment
lien on debtor's real property).

Subdivision (b) provides that, when filed, the foreign judgment shall

be treated in all respects as a judgment of the court where it is filed.

Notes. (A) Section 1710.30 preserves the jurisdictional amount distinc-
tions between superior, monicipal, and justice courts. Small claims courts
are left out of the enforcement process since they serve a different purpose
and have no exclusive jurisdiction. Of course, it is possible to give the
entire enforcement procedure under this chapter to the superior courts, but
that would mean that they would be handling cases inveolving amounts under
$5,000 where municipal or justice courts could be doing it.

(B) The statement in the Comment regarding judges of justice courts
performing the duties when there is no clerk could be put in the statute but
is left out here just because it is desirable to tamper with the uniformity
of the basic act as little as is possible.

(C) New York requires the filing within 90 days of the authentication.
N.Y, C.P.L.R, § 5402{a} (Supp. 1972). (See Exhibit II,) This mey be a use-

ful provision,

wlla



§ 1710.40. Notice of filing

1710.40. (a)} At the time of the filing of the foreign judgment,
the Jjudgment creditor or his lawyer shall make and file with the clerk
of court an affidavit setting forth the name and last known post of=-
fice address of the judgment debtor, the nage and post office address
of the judgment creditor, and stating that the Judgment is unsetisfied
in whole or in part, the amount remaining unpaid, and that the enforce-
ment of the judgment has not been stayed.

(b) Within 30 days after the filing of the foreign judgment
and the affidavit, the judgment creditor or his lawyer shall send by
registered or certified mail or personally serve notlce of the filing
of the Toreign judgment to the judgment debtor at his last known ad-
dress. The notice shall include the name and post office address of
the judgment creditor and the judgment creditor's lawyer, if any, in
this state,

{c) Property seized under a writ of execution may not be sold
earlier than ° 30 days after the Judgment creditoer files proof of
service of notice of flling of the foreign judgment with the clerk
of court. If property is perishable and must be sold in order to pre-
vent its destruction or loss of value, the proceeds of the sale may
not be distributed to the judgment creditor earlier than 30 days
after the Jjudgment creditor files proof of service with the clerk of

court.

Comment. Section 1710.40 is based on Section 3 of the revised Uniform
Enforcement of Foreign Judgments Act of 1964 and on the New York version.

N.Y. C.P.L.R. §§ 5402(a), 5403 (Supp. 1972).
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§ 1710.40

Subdivision (a) provides for the contents of the judgment creditor's
affidavit which 1s to be filed with the clerk of court. The statements that
the judgment is unsatisfied in whole or in part, the amount remaining unpaid,
and that the enforcement of the judgment has not been stayed are not
reguired by the Uniform Act but are based on the New York version. N.Y.
C.P.L.R. § sko2(a)(Supp. 1972). These additional requirements are intended
to prevent double recovery and show clearly that the foreign Jjudgment is
final to the knowledge of the Judgment creditor.

Subdivision (b) provides for the manner and contents of notice to the
Judgment debtor. The procedure i1s based on the simpler New York procedure
instead of that specified in the Uniform Act. N.Y. C.PiL.R. § 5403 (Supp.
1972). The judgment creditor may serve notice ¢n the judgment debtor
personally or by registered or certified mail.

Subdivision (¢) is similar to the New York provision (N.Y. C.P.L.R.

§ 5403 (Supp. 1972)) except that it provides that property shall not be

sold until 30 days after proof of service whereas the New York procedure
provides only that the proceeds from execution shall not be distributed until
that time. The provision of subdivision (e¢) regarding perishable property
follows the New York procedure regarding the debtor's property generally.

The delay is prcvided in order that the judgment debtor msy raise any
defenses, or institute proceedings for reopening, vacating, or staying the
Judgment, before the judgment is satisfied. See Code Civ. Proc. § 692
(requiring 10 days' notice to debtor before sale of personal property and

20 daye! notice before sale of real property).
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§ 1710.40

Note. The 1964 Uniform Act contained an optional subdivision (c} which
provided:

No execution or other process for enforcement of a foreign Judgment

filed hereunder shall issue until { ) days after the date the judg-

ment is filed.
New York provided that the distribution of the proceeds, but not the writ and
levy of execution, should be delayed for 30 days as explained in the Comment.
(See Exhibit II.) Pennsylvenia and Kansas left out the subdivision completely;
but it was adopted in six other states with time periods running from five to
20 days. The procedure of New York is recommended since it both gives the
debtor an opportunity to raise any defenses before he completely loses his
prroperty to the creditor and prevents the judgment debtor from removing his
assets between the time he receives notice of the filing of the judgment and
the time execution is levied.

It seems better to restrain both the sale of the property and distribu-
tion of the proceeds since, if the defendant is successful in having the
Judgment quashed, he might want his property back end not merely the proceeds
of an execution sale. OfF courae, in the case of perishables, it would be
useless to hold the property without sale. As the Comment notes, Code of
Civil Procedure Section 692 requires that notice be given to the Judgment
debtor before sale of his property anyway. Hence, the New York procedure

which seems to allow sale before notice to the debtor is not in accord with

existing California law.



§ 1710.50. Stay

1710.50. (a) TIf the judgment debtor shows the court that an
appeal from the forelgn Jjudgment is pending or will be taken, or that
a stay of execution has been granted, the court shall stay enforce-
ment of the foreign judgment until the appeal is concluded, the time
for appeal expires, or the stay of execution expires or is vacated,
upcn proof that the judgment debtor has furnished the security for
the satisfaction of the judgment required by the state in vwhich it was
rendered.

(b) If the judgment debtor shows the court any ground upon which
enforcement of a judgment of any superlor court, municipal court, or
Jjustice court of this state would be stayed, the court shall stay en~
forcement for an appropriate pericd, upon requiring the same security

for satisfaction of the judgment which is required in this state.

Comment. Section 1710.50 is virtuslly identical to Section & of the
revised Uniform Enforcement of Foreign Judgments Act of 1964. GA Uniform
laws Ann. 488 (1965).

Note. A provision may be desired which gives the court discretion to
stay the judgment on 1ts own motion based on information such as that in the
affidavit in Section 1710.40{a). Kulzer suggests this be done. Kulzer,
supra,at 288 (see Exhibit IV). Otherwise, a stay could be had only on

motion of the debtor under the terms of the statute.
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§ 1710.60, Fees

1710.60. Any person filing a foreign judgment shall pay to the
clerk of court the fees prescribed by statute for the filing of an
action in the court in which such Judgment is filed. Fees for docket-
ing, transcription,or other enforcement proceedings shall be as pro-

vided for Judgments of the court where the judgment is filed.

Comment. Section 1710.60 is based on Section 5 of the revised Uniform
Enforcement of Foreign Judgments Act of 1964 {9A Uniform Iaws Ann. 488 (1965))
and the Oklahoma statute (12 Okla. Stat. Ann. § 724 (Supp. 1972)). BSee Govt.
Code § 26721 (fees provisions).

Note. The Uniform Act provided for a specification of the fee but,
since we are dealing with three courts and since amendments in fee schedules
will take place in the future, this flexible provision meakes sense. Wiscon-~
sin omits any reference to fees, and New York, Pennsylvania, and QOklahoms

refer over to other general provisions.
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§ 1710.70. Uniformity of interpretation

1710.70. This act shall be so interpreted and construed as to
effectuate its general purpose to make uniform the law of those states

which enact it.

Comment. Section 1710.70 is identical to Section 7 of the reviszed
Uniform Enforcement of Foreign Judgments Act of 1964. QA Uniform laws Ann.
488 (1965).

Note. The Uniform Act contains the following as Sectiom 6:

Optional Procedure.--The right of a judgment creditor to bring an

action to enforce his judgment instead of proceeding under this

Act remeins unimpaired.

Such & provision was included in the 1948 Act since it was believed that,

if the new procedure proved more efficlent, it would be used despite the

availabillity of the traditional procedures. Leflar, The New Uniform Enforce-

ment Judgments Act, 24 N.Y.U,L.Q. Rev. 336, 354 {1549)}. The staff recommends

that this section be omitted for the following reasons: First, the proposed
statute should be an entirely sufficient replacement for the tradltional
practice of bringing separate actions to enforce money judgments. Second,
the procedure for enforcing sister state judgments in Californiz is not now
spelled out in the statutes but is ratbher part of the common law. Section

1913 of the Code of Civil Procedure merely requires that an action or special

proceeding be brought to enforce a sister state judgment. To add the pro-
posed registration procedure should not affect the common law method of en-
forcing Judgments unless some Jjudge who ls seeking to wvoid those traditional
procedures finds an implication in the omission of this section that the

Legislature intended to make the registratlion procedure exclusive. The point
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§ 1710.70
is that the omission of this section surely would not compel & court to find
that, in the case of money judgments, the registration procedure is exclusive
of all others. Therefore, Section 6 seems superfluous. Third, the enactment
of this section could easily be interpreted as preserving traditional methods
of enforcing money judgments Ilnecluding those where quasi in rem jurisdiction
hes been required. Since the Commission has indicated its desire to leave
the courts as free as possible to decide the Jjurisdictional questions under
Code of Civil Procedure Section 410.10, this section implying the retention
of quasi in rem jurisdiction should be omitted. An action to enforce s
money judgment against a defendant-debtor who 1s not subject to personal
Jurisdiction, according to traditional theory, must be based on gquasi in rem
Jurisdiction, i.e., by the attachment of the nonresident debtor's assets in
the state. In traditional terms, full faith and credit requirements heve
meant resort to guasi in rem jurisdiction. In order to avoid forcing the
eourts into this traditional thinking, then, Section 6 of the Uniform Act of

1964 should not be adopted.
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