#36.470 3/15/73
Memorandum 73-19
Subject: Study 30.470 - Condemnation { Comprehensive Statute--Chapter 7--
Deposits and Possession Prior to Final Judgment)

Attached to this memorandum is the latest revised version of Chapter 7
of the Eminent Domain Iaw (Deposits and Possession Prior to Final Judgment)
along with a draft of the preliminary portion of the recommendation relat-
ing to this chapter. We would like approval to send the statute to the
printer; we do not plan to send the preliminary portion of the recommendation
to the printer, but we have prepared it to give a bird's-eye view of the
chapter.

The draft statute reflects all the decisions previously made by the Com-
mission on Chapter T, including decisions made by the Commission in response
to comments of the Southern Section of the State Bar Committee at the Commis-
sion's September 1972 meeting. Also, the statute includes various editorial
changes made by the staff. Some sections have been renumbered, and we have
made various technical changes.

Significant substantive changes wade by the staff are listed helow:

(1) The statute is drafted on the assumption that, when judgment is
entered, the rights of the defendants in the award are known. This assump-
tion is not necessarily accurate, however, for there may be & delay between
the entry of judgment {which determines the right of the plaintiff to the
property and the amount of compensation) and the apportionment of the award
in cases where the plaintiff has elected a two-phase valuation proceeding.

Because of this delay, 1t is necessary to make clear in the statute that the



procedures whereby a defendant can withdraw his probable share of the award
prior to judgment should apply up until the time the award is apportioned.
Likewise, it must be made clear thet the procedures by which the plaintiff
may deposit the award following judgment apply whether or not the award has
been apportioned. The staff has gone through the statute making the appro-
priate changes.

In this connection, it should be noted that there are definitions of
"judgment” and "final judgment" appliceble to eminent domain proceedings.
Code Civ. Proc. § 126L.7. The staff proposes to recodify these definitions
in the definitional chapter of the Eminent Domain Iaw. See Exhibit I.

(2) A new section--Section 1255.420-«has been added to make clear -
that the restrictions on possession prior to Jjudgment in no way limlt the
pover of & public entity to selze property pursuant to its police power iIn
emergency Ccases.

{(3) The time before which the condemnor may take possession of property
following judgment has been increased from 10 to 30 days in the case of
property lawfully occupied by a person dwelling thereon or by a farm or busi-
ness operation. BSee Sections 1255.320 and 1255.330. This change is in
accord with a suggestion made by the Southern Section of the State Bar Com-
mittee. The Commission considered this suggestion at the September 1972
meeting but deferred actlion pending receipt of further information concerning
the legal incidents of transfer of possession as opposed to transfer of title.
The information requested by the Commission is contained in Memorandum 73-18
{Just Compensation and Measure of Demages). The staff sees nothing in the
new information that would affect the time hefore which possession is trans-
ferred following judgment and believes that occupants of property need a
month to move; accordingly, we have implemented the Southern Section's

suggestion.
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On February 10, 1973, the Worthern and Scuthern Sections of the S5iate Bar
Committee had a joint meeting. Two suggested revisions of the immediate pos-
gesslon procedures are included in the Minmutes of that meeting, the pertinent
porticns of which are set out as Exhibit II of this memorandum. The sugges-

tions are summerized below:

Section 1255.210 (Order for Possession Prior to Judgment)

The State Bar Committee suggests that an additional paragraph be added
to subdivision (a) of Section 1255.210 to read substantially as follows:

(4) The plaintiff has an actual need for possession as of the
effective date of the requested order for possessicon.

This suggestion previously has been considered and rejected by the Commission.
Under Section 1255.210, the plaintiff is entitled to an ex parte order for
possesslon upon a showlng of three simple facts. See Sectlon 1255.210. There
is no need to require the public entity to provide additional affidevits to
Justify the need for the property on the requested date unless the property
owner will suffer hardship. To determine the need of the public entity at

an ex parte hearing and then require the property owner to later attempt to
get the court to set aside that ex parte determination of need does not neces-
garily benefit the property owner. And, if the property owner would suffer

ne hardship, the production of evidence to justify the pleintiff's need be-
comes & useless exercise. The statute in its present form provides & pro-
cedure whereby the property cwner can obtain relief from the order if he will
suffer substantial hardship and the plaintiff is unable to prove 1te need.
Moreover, the procedure presently provided for relief from an ex parte order
for possession contemplates & noticed hearing at which both parties will be
present, and this affords the court an opportunity to fix terms and conditions

on the operation of the order that will minimize the hardship to the property
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owner and, at the same time, permit the public entity to go ahead with its
project. The staff believes that the addition recommended by the State Bar

{fommittee would be undesirable.

Section 1255.350 {Withdrawal of Deposit}

The State Bar Committee objects to the provision in Section 1255.350
{formerly numbered 1255.070 in part) whereby the defendant may draw dowm the
deposit foellowing Judgment and s€ill appeal the amount of the award. The
staff sees little merit in this cobtjection. The reason the plalntiff deposits
the amount of the award is elther to acquire the right to possession or to
stop the running of interest, or both. If the pleintiff is reluctant to
deposit the award for fear the defendant will dyaw it down and change his posi-
tion in justifiable reliance so that the plaintiff may not thereafter be able
to abandeon, the plaintiff need not rmake the deposit; after all, it is not re-
quired to make a deposit until 30 days after final judgment. Code Civ. Proc.
§ 1251. Existing lav permits the defendant to draw down the award and still
contest the amount of compensation; all the pressure the Commission has here-
tofore received has been to permit the defendant to draw down the award and
5till contest the right to take &5 well as the amount of compensation.

Respectfully submitted,

Wathaniel Sterling
Staff Counsel
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Memorandum T3=-19

EXHIBIT I

§ 1230.038. Judgment; final judgment

1230.038. "Judgment" means the Judgment determining the right to ac-
quire property by eminent domain and fixing the amount of compensation to
be paid by the plaintiff. A judgment is a "final Jjudgment" when all pos-
8lbllity of direct attack thereon by way of appeal, motion for & new triael,

or motion to vacate the judsment has been exhausted.

Comment. Seection 1230.038 is the same in substance ms Pormer Section
1264.7.
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Memorandum 73-19
EXHIBIT II L
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/Immediate Possession Before Judgment/

It was moved and seconded, but defeated by a 3 toc 6 vote,
that the Committee disapprove any change or modification in
the present procedures of C.C.P. §1243.4 through §1242.7, in-
clusive, relating to the procedures for obtaining and Order of
immediate Possession before Judgment. A

It was moved, seconded and passed {6-3), that the procposed
repeal of C.C.P. §§1243.4 through 1243.7 be approved upo con-—

.dition that propeosed C.C.P. §1255.210 which is intended tc

supercede repealed §1243.4 be amended to add suh-paragraph i)
to paragraph (a) thereof, as follows:

"{4) Plaintiff show actual need for
possession as of the effective date of the
regquested Order of Pgssession.”

/Possession and Payment After Judgment/

It was moved, and seconded, but deféated by a 4 to 5 vote
ti:at the proposed repeal of C.C.P. §1254 be approved.

It was moved, seconded and passed (5~4), that the proposed
repeil of C.C.P. §1254 be approved upon condition that the Com-
mission reconsider the content of proposed C.C.P. §1255.670

~which, as presently proposed, would permit a property owner to

hold both the award of compensation and retain possession of

the land where the condemnor does not wish to waive its ulti-
mate right of abandornment. Such occurred in the recent case

of S.F. Bay Area Rapid Transit Dist. vs. Fremont Meadows, where
the property owner withdrew the deposit of compensation without
waiver of the right tc seck greatcer compensation, and then moved
for and obtained a new trial. The majority of tle Committee
proposed that proposed §1255.070 sheould provide, in substance

as follows:

"{a) When the plaintiff, after entry
of Judgment, has depositod the compersation
awarded and there has been no Order for Pos-
session issued by the Court, nor is the
plaintiff in possession ¢f the condemned
property, the defendant may:

“{1) Apply ex parte and
withdraw the Judgment award
on an entry of a full satis-~
faction of judgment executed
by all defendants having an
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interest in the item of com-
pensation awarded and, in
cases where the plaintiff has
elected to proceed to deter-
mine compensation inclusive
of the interest of all per-
sons ¢laiming an interest

in the parcel b»eing acquired,
a full satisfaction of judg-
ment executed by all pexrsons.
tiesignated to receive any .
part of said inclusive com-
pensation; or

*{2} If the defendants do
not intend to file a satis-
faction of judgment but intend
to move for a new trial or ap-
peal, and seeks greater compen-
sation, defendant.shall give
the plaintiff 10 days notice
of their application to with-
draw the judgment award. After
receipt of a notice of with~
drawal under this sub-paragraph,
the plaintiff may consent to
the withdrawal and retain pos-
session of the property or ob-
ject to such withdrawal and
request an order returning
the compensation awarded to
plaintiff. If the plaintiff
ig not- in possession of the
property, it shall be entitled
to an corder vacating any final
Order of Condemnation thereto-
fore entered and returning the
Jjudgment deposit upon showing
a certified copy of the order
vacating the priocr final order
of condemration, if any, has
been recorded., If the plaintiff
consents to the withdrawal under
this sub-paragraph, the defen-
dant may withdraw the Jjudgment
award upon filing a receipt for
said money and an abandonment
of all claims and defenses except
his claim to greater compensation.

"(b) When the judgment award has been
deposited and the Plaintiff is in possession
of the condemned property, or has previousiy
obtained an order for possession, the defend-
ant may apply ex parte and withdraw the judg-
ment award upon filing a receipt for money
and an abandormment of all claims and defenses
except his c¢laim to greater compensation."
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DEPOSIT OF PROBABLE COMPENSATION; POSSESSION

FRIOR TO FIRAL JUDGMENT

Extension of Provisions for Possession and Payment
) Prior to Judgment

The Censtitntion of California, in Seetion 14 of Article I, anthorizes
the state, cities, ecunties, and certain distriets to take possession of the
property to be condemned immediately upon eommeneement of an emi-
nent domain proceeding, or at any time thereafter, if the condemnation
is for any ‘' right of way’* or ““lands to be used for reservoir purposes.’”
Except to this limited extent, there is no procedure under the Cali-
fornia Constitution and statutes by which the eondemnor may obtain
possesgion prior to entry of judgment and, of eourse, no procedure
u_nde; which the property owner may receive compensation until that
time.

The narrow limits of the authorization for early possession in Seetion
14 reflect a fairly general impression thatsthe best interests of the prop-
erty owner always lie in postponing the inevitable relinguishment of
possession as long as possible. There is some justification for thiz im-
pression because the California Constitution and statutes for many
years failed to provide adequate proeedural safeguards for the prop-
erty owner. Before 1957, there were no provisions for withdrawal of
the required deposit, Furthermore, no period of notice to the property
owner was specified and the order for possession eould be made effective
when granted. These pre-1957 ritles afforded at least the possibility of
serious inconvenience 1o the property owner®

Nevertheless, upon careful analysis, it becomes apparent that more
generel provisions for early possession, with appropriate safeguards for
both parties, would be of benefit to hoth condemnors and condemnees,
To the public agencies, an assurance of timely possession facilitates an
‘erderly program of property acquisition. In acquiring property for
public use, it is virtually essential that there be 2 definite future date
as of which all property needed for the public improvement will be
available. An undue delay in acquiring even one essential parcel ean
prevent construetion of & vitally needed public improvement and can
complicate financial and contractual arrangements for the entire proj-
ect. To avoid such a delay, the condemmnor may be forced to pay the
owner of that parcel more than its fair value snd more than the owners
of similar property received. Tn general, the need of the public agencies
is not for haste, but for eertainty in the date of aeyuisition. The vari-
able conditions of eourt calendars and the unpredictible period reguired
for the trial, appeal, and possible retrial of the issue of compensation
preclude any certzinty in the date of acquisition if that date is deter-
mined solely by the final judgment in the proceeding. Lack of the right
to obtain possession prier to final judgment thus may lead to precipitate
filing of proceedings and premature aeguisition of property, all to the
disadvantage of both taxpayers and property owners.

 Code of Civil Procedure Section 3254 provides a provedure whereby any eondemuor
- may obtain posseasion “at mny time after trial and judgment entered or pending
an appeal from the judgment.'" .

rtain improvements in these rulen were made in 1907 and, in 1941, the Legisla- |
tce ture engcted legislatlon recommended DLy the Commisgion that partinlly sys- |
tematized the law on this subject. See Recgmmendaiion and_Study Relet fo ;
Taking Postession ond Posernge of Title i Bminent Domein Proveedings, 3 UATL., .
Law REVISION CoMmM'N, REe, Rzc. & Srupied ac B-1 (1961), See uhu? Cal. |
Stata. 1081, Ch. 1613, p. 3442, amending or adding Cone (v, PRoc. §5 12484,

1242 5, 1248.8, 12437, 1248, 12403, 1263, 1254, 1250a, and 1255b. {
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From the condemnee’s point of view, if reasonable potiee is given
before pessession iv required and i grompt receipt of the probable
value of the property is aussured, possession prior to judgment fre-
quently will be advanthgeous. Upon fillng of the condemmation pro-
ceeding, the landowner loges most of the valuable incidents of owner-
ship. He is practically precloded from selling or finanting the property
and is legally deprived of amy further increase in the valne of the prop-
erty. He is also denied compensation for any improveraents made afier
service of the somimens in the proeseding. As a practical matter, the
property owner usuaily must find and purchase another property prior
to termination of tite litigation. He must aiso defray the expenses of the
litigation. It is possible that these difficnlties will foree him to settle for
an amount less than he would have eventially received in the condem-
nation proceeding. In contrast, the taking of possession and payment of
approximate compensation prior to judgmeni permits the eondemnee
to meef these problems and expenses while proceeding with the trisl on
the issue of compensation. Bven if the condemnee has no urgent need
for prompt payment, he may invest the amount he receives as approxi-
mate compensation in other property or he may leave it on deposit and
receive interest at the legal rate of seven percent.

The necessity of determining the right of the cendemnor to take the_
property before such an exchange does not preelude broadened provi-
sions for exchenging probable eompensation and pessession prior to
judgment, The limiting doctrines of ““public use’ and ‘‘public neces-
gity’’ onee played important roles in condemmnation cases. Now, how-
ever, the only substantial guestion to be determined in virtually all
eondemnation proceedings iz the amount of compensation. And, because
the question of the condemnor’s right to take the property ig decided -
by the court, rather than by the jury, procedures can be fashioned to
permit expeditions determination of that guestion in the cases in which
it arises.

The existing constitutional authorization for immediate possession in
takings for rights of way applies to most acquisitions for highway, free-
way, and street purposes. As expansively interpreted, the anthorization
for such possession in takings of lands for reservoir purposes applies to
most aeguisitions of property needed to develop and conzerve water
resources. It has become apparent, however, that these two classes are -
neither entirely logical nor suffieiently inelusive. For example, a local
government may obtain possession of the rights of way for a sewerage
systern, but may not obiain possession of the site for the sewage treat-
ment plant or other faecility.

The development of highways, and especially freeways, sometimes
necessitates the taking of property ouiside the right of way. Ewen
though the requisition is by the state, no authorization exists for early
possession of propsrty outside the boundaries of the right of way. Simi-
larly, many aequisitions in whieh possession prior to judgment would
be appropriate are excluded both by the limitation as to entities and by
the limitatien as to the public purpose for which the property is being
aequired. As an example, an assured date of possession is not available
for the gequisition of & school site, however great the need and whatever
the size or responsibility of the school distriet.

The Commission has eoncluded that the range of cases in which pos-
session prior to judgment is available should be substantially extended.’|
At the same time, procedures should be provided that will fully protect

3. .As to whether it is necesssry to amend Article I,
Section 1k, of the Californis Constitution in order
to implement to following recommendations, see
Teylor, Possesgion Pricr to Finel Judgment in
California Condemnation Procedure, 7 Santa Clars
Tawyer 37 [1966), reprinted in 8 Cal. L. Revision -
Comm'n Reports 1101, 1173 {1967). :
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the rights of property owners and assure them of the actual receipt of approx-
imate payment at the time possession is taken. Accordingly, the Commission
recommends:k

l. Any public entity or public utility should be authorized to obtain
possession prior to judgment of any property which it is authorized to condemn,
The reasons for this recommendation are stated above. While this recommenda-
tion would extend the right of prejudgment possession to publiec utilities,
which at present do not have the right, it would avoid extension of the right
to the exceptional cases in which so-called private condemnation is author-
ized. See discussion of the right to take, supra.

2. The present procedure by which prejudgment possession is obtained
on ex parte motion should be retained with the following changes to protect
the rights of owners and occupants of property. The present 20 days' notice
to the owners and occupants of the condemnor's right to poseession should be
extended to 90 days in the case of property occuplied by a dwelling, business,
or farm and to 30 days in all other cases. The present 20 days' notice can
result in serious hardship and inconvenience. The lohger notice requirements
will not only serve to reduce the possibility of hardship and inconvenience
but will algo make possible the actual disbursement to the property ocwner of
the required deposit before he is gbligated to relinguish possession. In
addition to a lengthened period of notice, the owner or occupant of property
should be able to obtain relief from the order for possession prior to judg-
ment if the hardship to him will be substantial and the condemnor does not

need possession or will suffer insignificant hardship by having possession

delayed.

4, Where possession is authorized or taken prior to judgment, there may be
legal incldents,such as the commencement of lnterest, shifting of risk
of loss, and the like, despite the fact that title to the property has
not yet passed. For the Commission's recommendations on these matters,
see discussion of compeansation, supra.
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Deposit and Withdrawal of Probable Compensation

The Comrission recommends that the substance of the existing pro-

cedure for making depesits prior fo judgment be retained with the fol-
lowing prineipal modigeations: -

1. Existing law provides for the depositing of approximate compen-
satior ohly in connection with an order for possession. However, any
condemnor, whether ar not it seeks possession prior to judgment, sheald
be suthorized to make a deposit of the probable amount of compensa-
tion that-will be awarded in the proceeding. After a deposit is made, the
condemner should be entitled to an arder for possession, effective 30
days after the making of the order, if the defendants entitled to posses-
sion either express their willingness fo surrender possession of the prop-
erty or withdraw the deposit,

The recommnended procedur: would provide a method by which the
parties could effect a transfer of the right to possessibn in exchange for
substantial compensation without prejudiee to their rights to litigate

the izsue of compensation. It would benefit both parties to the proceed- -

ing. The property ewner conid withdraw the deposit and thus finance
the aeguisition of other property and defray other expenses ineident
to the taking., The withdrawal wonld benefit the condemnor; the eon-
demnee would, as under existing law, thereby waive all defenses to the
proceeding except the claim to greater compensation, and withdrawal

would alse permit the condemnor to obtain possession without regard to

the uneertain date that ihe trial and possible appeals may be concluded.

2. Before making the deposit, the eondemnor should be required to |
have an appraisal made by an expert appraiser. The amount deposited |
shogld be the amount determined by the appraiser to be the probable |

amount of compensation that will be awarded in the proceedimg. The
condemnor should be required to notify interested parties of its having
msade a deposit and to make available a statement of valuation data
«containing the valuation data upon which

the amount of the deposit is based, The amount deposited shonld be sub-
Ject to review and change by the court orn motion of any interested
party. Under existing law, the court fixes the amount of the deposit on
ex parte applieation of the eondemnor. Necessarily, the amount fixed is
almost always the amount suggested by the condemnor. Although exist.
ing law gives the condemnee the right to have the court redetermine the
amount of the deposit, cxperience has demonstrated that the sourt,
kaving once made an order fixing the amount of the deposit, is reluctant
to reconsider that decision even though the initial order was made on
ex parte application.

The recommended procedure would simplify existing practice by
eliminating the need for an ex parte application to have the court fix
the amount of the deposit in every case. Vet it would fully protect the
property owner because he will be entitled to comsider the statement
eontaining the valuation duta on which the =mount of the deposit is
based and to have the court review and revise that amount in any ecase
where the deposit is inadequate, ,

3. The existing system for withdrawing the deposit should be stream-
lined to eliminate obstacles and delays. The following changes are ree.
ommended :

{a) A party seeking to withdraw z deposit should be permitted to -

serve the notice of his application by mail on the other parties and their
attorneys, if any, in all eases in which the other party has appeared or
been served with the complaint and summons. Under existing practiee,
withdrawal iz not permitted nnless personal service of the notice is
made upon all parties.

(b} The existing absolute prohibition of withdrawal if personal
service cannot be had should be eliminated. Quite often *‘defendants’’
in eminent domain proccedings can easily be shown to have no com-
pensable interest in the property. The courts can protect the rights of
perasonz upon whom it is not possible to make service by requiring a
bond or limiting the amount withdrawn in any rase where it appears
that the party not served actually has a compensable interest in the
property. .
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{e} Where there are conili-iing eilains to the ameunt to be with-
drawn, the reguirement of an underlaking should be left to the disere-
tion of the eourt, rather than being qua e g4 a matter of epurse. In
many.cases, there will be ne practical & T that the amount with-
drawn will exceed the gventual wward 1o the party. In suck eases, the
existing réquirement that an undertaking be vrovided imposes an un-
necessary obstacle to withidrawal e zny cose where there i3 an actual
risk of an excessive withdrawal, the eourt exn require an undertaking
or limit the amoun? to be withdraws.,

4. Existing law reguires the conderazsier do vels
premiums where the necd for the boad arge
efforts to withdraw on amoun? greater ©
Reimbursemeni s net requived uoder | the bond iz re.;
guired beecanse of competing vlaims wmere def: ndsnizs. The latter rule
should be chunged to reguire reimbirgement nnbese the need for the
bond arises primarily frem an issge as fo title betwsen the claimants,

Conflicting olaims o 2 deposii usually resuit Trom the need to allocate
the award among ¢wners of separaie mtwesu in 1he property. Henoe,
the need for the allpeation-—un well 28 “or the bond—arises from the
egndemnation proceeding rather than Trerm any ast or omission of the
defendants, ITmpositicn of the cost of the hond on the condemnor is
therefore justified.

‘

nberse the cost of bond
from the copdemnes’s
airaily deposited.

Deposit on Demand of Property Owner

The Commission has considerad provisions in other states that permit
the condemnee, in &l cases, to demand approximate compensation at the
beginning of the proceecings. Under these provisionz, the eondemmor
usually s given the right t¢ possessioh npen complying with the de-
mand of the eondeianee. Although these provisions have obvious merit,
integration of such a requirement into California condemnation pre-
eedure does not appear feasible af this {ime. Nenetheless, a greater
incentive should be providad to the condemnor to deposit approximate
compensation in cases in which the condemnee’s residence is being
taken. The need to nurehase another home before he receives the final
award places a purticularly enervus burden upon such a condemnee,
The Commission therefore recommends cnaetment ol a provision per-
mitting the condemnee to demand that « deposit be made if the prop-.
erty being taken is residential property having not more than twe
dwelling units and the condemnes resides thereon. If the deposit is not
made, interest at the legal rate of seven percent should be allowed on
the amount of the eventual award from the date that the deposit should
have been maede.

Possession After Entry of Judgment

Code of Civil Procedure Section 1234 permits any condemnor to
obtain possession following entry of judement by depositing the amount
of the judement and an additional sum determined %y the court to be
adeguate to secure pavinent of any additisnal smount that may be re-
covered in the procerding., The procedurs is available even though
either party appeals o= makes n motion for a cew frial

Even though the judgment may be reversed or set aside, provisions
for possession after entry of judgment are properiy distinguished from.
those for possession prior to judgmeri The mdgment determines the
eondermnor s right to take the property, the amount of the award, and
the alloeation of the waurd amung defendants. Bince motions in the trial
conrt, appeals, and possible new trials may take years, the procedure is
benefieial to both parties. The period during which the property mamer%
is precluded from renting, selling, or improving the property is reduced, .
and he may withdraw the depesit and carry out his plans for the future. .
From the condemnor’s standpoini, the procedure is virtnally essential |
to prevent public improvements being delayed for protracted periods or
having to be abandgned altogether. The. Commission therefore recom- !
mends retention of this pn%tguirrment procedare with the following
principal modifications

-5-



1. The court should not be reguired in every case to determine an
amount, in addition to thg amount of the judpment, that the eondemnor
must deposit to secure payment of any further recovery in the pro-
ceeding. A procedure alveady exists for increasing or decreasing the
amourit on deposit on motion of either party. This precedure should be
adapted to permit the property owner to make a motion to compel
deposit of an udditicnal amount if he deems that course necessary.

2. Existing law should be clarified to permit the
condemnee, after entry of Jjudgment apportioning the
avard, to withdraw & deposit that was made prior t¢
Judgment under the same simple procedure provided for
withdrawal of & deposit made after entry df judgment.
Upon entry of the Judgment apportioning the award, any
reason Tor use of the more complex prejudgment proce-
dure disappears.

4. One uniform procedure should be provided for paying the amount
of the rward into court after entry of judgment, whether or not either
party plans to eppeal or move for & new trial, and for withdrawing the ~
amount so paid. T'nder existing law, nnnecessary confusion has arisen
from the purely theoretical distinetion between a payment into court to
satisfy the judgment (CopE Civ. Proc. § 1252) and a deposit made
pending appeal or motion for new trial (Cobe Crv, Proc. § 1254).

4. The ecurt should be authorized to reguire, in its diseretion, that
the condemnee provide an undertzking to seeure repayment of any ex-
cessive withdrawal made after entry of judpment. This will permit the
eourts to protect the condemnor in cases where it appears that the final
judement will be less than the amount withdrawn. For example, the
court might require an undertaking in a case where the condemnor has
mede a motion for ¢ new trial or has appealed from the judgment and
the eourt believes that it is likely that the judgment will be vacated, re-
varsed, or set aside and a new trial granted.

5. The 10-day notice period before which possession
may be tasken by the condemnor following an order for
posaession should be extended to 30 days in cases where
the property is occupled by a dwelling, business, or
farm.
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EMINENT DOMATIN LAW

CHAPTER T.

1255.010.
1255.020,
1255.030.

1255.040.
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1255.060.
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1255.080.
1255.090.

1255.100.
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1255.210.
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1255.230.
1255.240.
1255.250.

1255.260.

DEPOSIT OF PROBABLE COMPENSATION; OBTAINING

POSSESSION PRIOR TC FINAL JUDGMENT

Deposit of Probable Ccmpensation Prior to Judgment. . .

Deposit of amount of appraised value of property.
Service of notice of deposit. . . . . . . « . .+
Increase or decrease in amcunt of deposit . .

Deposit for relocation purposes on motion of
certain defendants. . . . . ¢ ¢+ ¢« . 4 0 4 e« s

Withdrawal of deposit prior to judgment ., . . . .
Procedure for withdrawal., . + « « v ¢« 4 4+ & « o &

Security when amount in excess of original
deposit is withdrawn. . . « . . . < + « 4+ + 4 &

Withdrawal of deposit after entry of judgment . ,

Withdrawal waives all defenses except claim
to greater compensation . . .« ¢ v 4 v e 4 e

Repayment of amount of excess withdrawal. . . . ,

Limitation on use of evidence submitted in
connection with deposit . . . v ¢ v v v 0 v 4
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CHAFTER 7. DEPQSIT OF PROBABLE COMPENSATION; CBTAINING

POSSESSION FRICR TO FINAL JUCGMENT

Article 1. Deposit of Probable Compensation

Prior to Judgment

Comment. This article supersedes Code of Civil Procedure Sections
1243.6 and 1243.7 and those portions of Code of Civil Procedure Section
1243.5 that related to the deposit and withdrawal of compensation prior
to Judgment. Under this article, the condemnor may deposit the amount
indicated by an appraisal to be the compensation for the taking of the
property {including any damage incident to the taking) at any time after
filing the complaint and prior to the entry of judgment. The deposit
may be made whether or not possession of the property is to be teken,
This deposlt serves a number of purposes:

{1) It is & condition to obtalning an order for possession prior to
entry of judgment under Article 2 {commencing with Section 1255.210).

{2) It may entitle the condemnor to obtain an order for possession
after entry of judgment under Article 3 (commencing with Section
1255.310}. See Section 1255.320.

{3) In some cases, it fixes the date of valuation. See Section

1245.120.
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{!:) If the deposit is withdrawn, interest ceases on the amount with-
dravn on the date of withdrawal, and interest ceaéses ln any event gn the

amount deposited upon entry of judgment. See Section 1245.520.

{5) If the deposit is withdrawn, the withdrawal entitles the plaine
tiff” to an order for possession. See Section 1255.260,

The deposit to be made after Jjudgment Is not governed by Article 1
but- is covered by Article 3 (commencing with Section 1255,310). However,
deposits made under Article 1 may be increased to the amount of the

judgment after entry of judgment. See Section 1255.03%{b).
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Prior to Judgrent Tentatively approved September 1570

§ 1255.010. Deposit of amount of appraised value of property

1255.01C. {(a) At any time after filing the complaint
and pricr to entry of judgment, the plaintiff may
deposit with the court the amcunt indicated by the appraisal
referred to in subdivision (b) to be the compensation for the teking
of any parcel of property included in the complaint. The deposit
may be made whether or not the pleintiff applies for an order for
possession or intends to do so.

{b) Before making a deposit under this section, the plaintiff
shall have an appraisal mede of the property for which the deposit
is 1o be made. The appraisal shall te made by an expert gqualified
o express an opinion as to the value of the property.

(c}) Subject to subdivision {d), before making & deposit under
this section, the plaintiff shall have an expert qualified to ex-
press an opinion &s to the value of the property prepare a state-
ment of valuation data justifying the appraisal referred to in sube
division (b). The statement of valuation data shall set forth all
amounts, opinions, and supporting data required by [Code of Civil
Procedure Section 1272.02] to be included in & statement of valua-
tion data with respect to:

(1) The value of the property to be taken.

=3~
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(2} 1If the property is part of a larger parcel, the amount of
the damage, if zny, to the remzirder.

(3) If the property is part of a larger parcei, the amount of
the benefit, i1f anyv, to the remainder.

(i) Upon ex parte application, the court may make an order per-
mitting the plaintiff to defer preparation of the statement of valuas
tion data for a reasonable time not exceeding 50 days from the date
the deposit is made if the plaintiff, by affidavit, presents facts
showing that en emergency exists and that the statement of valuation

data canpot reasonably be prepared prior to making the deposit.

Comment. Section 1255.010 is new. In contrast with former practice,
(1)} the deposit may be made without obtaining the court's order therefor and
without regard to an order for possession and (2) the amount of the initial
deposit is determined by an appraisal obtalned by the plaintiff rather than
by the court upon ex parte application of the plaintiff. vder Section
1255.0830, however, the amount deposited may be determined or redetermined
by the court on motion of any interested party.

The words "any parcel of property included in the complaint” have been
used to meke clear that a deposii may be made for one parcel only even
though, under [Code of Civil Procedure Section 12i4), several parcels may

~4a
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be included in one complaint. See Weiler v. Superior Court, 188 Ccal. 729,

207 p. 247 (1922},

As used in this section and in this article, "compensation” refers
to all elements of compensation, including the value of the property
actually taken and any severance or other damages less those
benefits, if any, that are reguired to be offset against
such damages. See Section 1245.:10 et seq. However, prejudgment
interest is not regquired to be estimated or deposited under this
section because the terminaticn date of such interest and the ultimetie
effect of any offsets would be speculative at the time the deposit is
nade.

The appraisal required by subdivision (b) and the statement of valu-
ation data required by subdivision {¢) may be made either by a member of
the condemnor's appraisal staff or by a2n independent appraiser.

The statement of valuation data required by subdivision {c) is neces=
sary toc endble the plaintiff to comply with Secticon 1255.020 which re-
quires the notice of the deposit to be accompanied by or to refer to the
statement of valuetion data which justifies the amount of the deposit.

The reqguired statement must contain all the information required to be
included in a statement of valuaticn data. See [Code Civ. Proc. § 1272.02]

which requires that such & sta‘ement set forth the appraiser's opinions

-5~
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as to the property's value, severance damages, and benefits and
specified items of supporting data--suck as "comparable" transacticns--
to the extent that the opinions ars based thereon. An appraisal report
containing all cof such inferration could be used as a2 gtatement of wvalu-
ation data. See [Code Civ. Proc. § 1272.02(f)].

The making of a deposit bty the plaintiff, and any subsequent pos-
session of the property by the plaintiff, does not waive its right to
appeal in the proceeding. BSee Sections 1255.270 and 125%.370. Cf.

Annot., Eminent Domain: Payment or Deposit of Award in Court as Affecting

Condemnor's Right to Appeal, 4C A.L.R.3&: 203 (1971).

Under emergency circumstances, it may be possible to make only a
rough, preliminary appraisal of the property. In such cases, subdivision
(d) permits the plaintiff to apply ex parte to the court for an order
permitting the plaintiff to defer preparsiion of the statement of vwalua-
tion data for a ressonable Llme not exceeding 50 days from the date of
the deposit. Even where the plaintiff cbtains such an order, the order
does nct relieve the plaintiff from depesiting the amount of its

appraisal of the property.

6=
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§ 1255.020. Service of notice of deposit

1255.020. (a) On making a deposit pursuant to Section 1255.020,
the plaintiff shall serve a notice that the deposit has been made on
all of the other parties to the proceeding who have an interest in the
property for which the deposit was made. BService of such notice shall
be made in the manner provided in Section 1255.250 for service of an
order for possession.

(b} The notice shall either (1} be accompanied by a copy of the
statement of valuation data referred to in subdivision {c) of Section
1255.010 or {2) state that, upon written request, the plaintiff will
send the party a2 copy of the statement and also state the place where
and the times when such statement may be inspected and copied. If the
notice is not accompanied by the copy of the statement, the plaintiff
shall, at the places and times indicated in the notice, make the state-
ment available for inspection and copying tc any party who bas an interest
in the property and alsc shall, within 10 days after receipt of a written
request from sny such party, send that party z copy of the statement.

(e) If the plaintiff has obtained an order under Section 1255.010
deferring completion of the statement of valuaticon data, the plaintiff
shall comply with subdivision (a) on making the deposit and shall comply

with subdivision (b} upon completion of the statement.
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Corment. Section 1255.020 is new. It requires that notice of the
deposit be given in all cases to facilitate motions to change the amount
of the deposit(Sectior 1255.C30) or applications o withdraw the funds

deposited {Sections 1255.050 and 1253.080).
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§ 1255.030. Increase or decrease in amount of deposit

1255.030. {a) At any time after & depesit has been made pur-
suant to this arzicle, the court shall, upon motion of the plaintiff
or of any party having an interest in the property for which the
deposit was made, determine or redetermine whether the amount
deposited is the probable amount of compensation that will be made
for the taking of the property.

(b) 1If the court redetermines the amount after entry of judg-
ment and before that judgment has been reversed, vacated, or set
aside, it shall redetermine the amount to be the amount of the judg-
ment. If a motion for redetermination of the amount is made after
entry of Jjudgment and a motion for a new trial is pending, the court
may stay its redetermination until disposition of the motion for a
new trial.

(e} If the plaintiff has taken possession or obtained an order
for possession and the court determines that the probable amount of
compensation exceeds the amount deposited, the court shall order the
amount deposited to be increased to the amount determined to be the
probable amount of compensaticn: and, if the amount on deposit is not
increased accordingly within 3G days from the date of the court's
order, the defendant may serve on the plaintiff a nctice of election
to treast such failure as zr abandonment of the proceeding. If the

plaintiff deces not cure its failure within 10 days after receipt of

-
-
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such notice, the court shall, upon mgtion of the defendant, enter
Judgment dismissing the rroceeding and swarding the defendsnt his
reccverable costs, dlisbursemsnts, and darmages as provided in [Code of
Civil Procedure Section 12555(c;].

(d4) After any amount deposited pursuant to this article has
been withdrawn by a defendant, the court mey not determine or re-
determine the probable amount of compensation to be less than the
total amount already withdrawn. HNothing in this subdivision pre-
cludes the court from making a determirnation or redelermina -
tion that probable compensgtion is greater than the amount withdrawn.

{e) The plaintiff may at any time increase the amount deposited
without making a moticn under this section. In such case, notice of
the increase shall be served as provided in subdivision {a) of Sec-

tion 1255.020.

Comment. Section 1255.C30 is new. It supersedes Code of Civil Pro-
cedure Section 1243.5(4) which provided for redetermination of the amount
of prokable compensation. As to the duty of the plaintiff and the
power of the court to maintain the deposit in an adeguate amount, see

G.H. Deacon Inv. Co. v. Superior Court, 220 Cal. 392, 31 P.2d 372 (1934);

Marblehead Iand Co. v. Superior Court, 60 Cal. App. 644, 213 P. 718 (1923).

-10-
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Subdivision (¢) requires that the plaintiff increase the amount of
the deposit in acecordance with the court's order. Failure to so increase
the deposit while in possession may result in an sbandonment with attendant
costs, fees, and damages. Cf. Section 1245.110 (effect on date of valuation
of failure to increase deposit).

Section 1255.100 provides for recovery of any excessive withdrawsl
after final determination of amounts in the eminent domain proceeding. No
provision is made for recovery, prior to such final determination, of any
amount withdrawn. Accordingly, subdivision {d) prevents determination or
redetermination of the amount of probable compensation to be less than the
total sum withdrawn.

Subdivision (e} of Section 1255.030 is included primarily sc¢ that the
deposit may be increased after entry of judgment without the need for a

court determination under this section.

“11-
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§ 1255.040. Deposit for relocaticn purposes on motion of certain defendants

1255.040. {a) If the property to be taken includes a dwelling
containing not more than twe residential units and the dwelling or
cne of its units is occupied as his regidence by 2 defendant, and,
if the plaintiff has not made & depesit that satisfies the reguirements
of this article, such defendant may move the court for an order deter-
mining the amount of such compensation for the dwelling and so much of
the land upon which it is constructed as may be required for its con-
venient use and occupation. The notice of motion shall specify the
date on which the noving party desires the deposit to be made. Such
date shall not be earlier than 30 days after the date noticed for the
hearing of the motion and may be any later date. The motion shall be
heard and determined in the same manner as a motion made tco medify a
deposit under Section 1255.030C.

{b) The court shall meke its crder determining the probable
compensation if the court determines that the defendant will use the
amount deposited for relccaticn purposes only. Notwithstanding Secticn
1245,520, if the plaintiff deposits the amount stated in the order on
or before the date: specified by the moving party, (1) interest upon
that amount shall not accrue and (2) the plaintiff may, after meking the
deposit and upon ex parte application to the court, cbtain an order for

possession that authorizes the plaintiff to take possession of the

-10a
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property 30 days after the date Zor the deposit spescifled by the

moving party. Hotwithstanding Sectien 1245.510, if the deposit is
not made on or before the date specified by the roving party, the
compensation awvarded in the proceeding to the moving party shall draw
legal interest from that date.

{(c) If the proceedinz is abandoned by the plaintiff, the amount
of such interest may be reccvered as costs in the proceeding in the
manner provided for the recovery of other costs and disbursements
on abandonment. If, in the proceeding, the court or a Jjury verdict
eventually determines the compensation that would have been awarded
to the moving party, then such interest shall he computed on the
amount of such award. If no such determination is ever made, then
such interest shall be computed on the amount of probable com-
pensation as determined on the motion. The moving party is
entitled to the full amount of such interest without offset for rents
or other income received by him or the value of his continued posses-
sion of the property.

(d) The filing of a metion pursuant to this section consti~
tutes a waiver by operation cf lasw,. conditicned upen subseguent

deposit by the plaintiff of the amount determined to be probable
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compensation, of all claims and defenses in favor of tne moving party
except his claim for greater compensation.

(e} HNotice of a deposit made under this section shall be served
as provided by subdivision (a) of Section 1255.020. The defendant mey
withdraw the deposit as provided in Sections 1255.050 to 1255.0%0,
inclusive, on ccondition the deposit is used for relocation purposes
only.

(f) No motion may be made by a defendant under subdivision {a)
after entry of judgment unless the judgment is reversed, vacated, or

set aside and no cther judgment is entered.

Comment . Section 1255.0L0 is new. Section 1255.0k0 makes available
to homecwners a procedure by which probable just compensation may be deter-
mined, deposited, and withdrawn for relocation purposes within a relatively
brief period after the beginning of the proceeding. For a comparable but
much broader provision, see Pa. Stat. Ann., Tit. 26, § 1-407(b)(Supp. 1966).

Except as provided in this section, the depositing of probable just
compensation pursuant to this article or the taking of possession pursuant
to this chapter is optional with the plaintiff; if a deposit is not made
and possession i1s not taken, a defendant 1s not entitled to be paid until
30 days after final judgment. [Ccde Civ. Proe. § 1251.]

The reference in subdivision (a) to the amount of land required for

the "convenient use and occupation" of the dwelling is taken from Section

~14-
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1183.1 of the Code of Civil Frocedurs which deals with mechanic's liens.
The limitation precliudes application of this section to land being taken
and owned in common with the dwelling but unnecessary to the convenient

use of the dwelling.

Under subdivision (b), the timely making of a deposit under this sec-
tion entitles the plaintiff to an order for possession effective 30 days
after the date for the making of the depocsit specified in the notice of
moticon served by the moving party.

Subdivision (b} provides special ruies governing when interest commences
to acerue and ceases to accrue. If the deposit is not made on or before
the date specified by the moving party, interest commences to acerue cn the
date specified by the moving party. On the other hand, if the required
deposit is mede on or before the date specified by the moving party, interest
on the amount deposited does not accrue. If s deposit is thereafter msde,
subdivision (a) of Section 1245.520 provides that interest ceases to acecrue
on the date such amount is withdrawn by the perscn entitled therete or, if
not withdrawn, the date that judgment is thereafter entered.

Under subdivision (¢}, abandonment by the plaintiff entitles the defend-
ant to recover interest in the manner provided for recovery of other costs,
as prescribed in [subdivision (¢} of Code of Civil Procedure Section 1255a].
The plaintiff may not abandon, however, if the defendant, to his detriment,
has substantially changed his position in Jjustifiable reliance upon the
proceeding. [Code Civ. Proc. § 1255a{b).]

-15-
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§ 1255,050. Withdrawal of deposit prior to judgment

1255.,050. Prior to entry of judgment apporiticning the award, any
defendant who has an interest in the property for which a depcosit has
been made under this article may apply to the court for the withdrawal
of 2ll or any portion of the amount deposited. The application shall
be verified, set forth the applicant's ipterest in the property, and
request withdrawal of a stated amount. The applicant shall serve a

copy of the application ¢n the plaintiff.

Comment. Secticn 1255.050 is derived from former Code of Civil Procedure

Section 1243.7{a}, (c).

-1E-
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§ 1255.060. Procedure for withdrawal

1255.0460. (a)} Subject to subdivisions (c) and {4}, the court
shall order the amount requested In the application, or such portion
of that amount as the apolicant may be entitled to receive, to be
vaid to the applicant. No withdrawal may be ordered until 2¢ days
after service c¢n the plaintiffi of a copy of the application or un-
til the time for all cobjections has expired, whichever is later.

(b) Within the 20-day period, the plaintiff may file objections
to withdrawal on eilther or both of the following grounds:

(1) That other parties to the proceeding are known or believed
to nave interests in the properiy.

(2) That an undertaking should be filed by the applicant as
provided in subdivision (e) or in Section 1255.070, or thet the amount
of' such an undertaking or the sureties thereon are insufficient.

{c) If an objection is filed on the ground that other parties
are known or believed to have interests in the property, the plain-
tiff shall serve or attempt to serve on such other parties a notice
that they may appear within 10 days after such service and object
to the withdrawal. The notice shall advise such parties that their
failure to object will result in waiver of any rights against the

plaintiff t¢ the extent of the amount withdrawn. The notice shall
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be served in the manner provided in Section 1255.250 for service of
an order for possession. The plaintiff shall report to the court
{1) the names of parcies served and the dates of service and (2)
the names and last known addresses of perties who have neither ap-
peared in the proceeding nor been served with process and whom the
rlaintiff was unable to serve personslly. The applicant may serve
parties whom the plaintiff has been unable to serve. Parties
served in the manoner provided in Section 1255.250 shell have no
claim ageinst the plaintiff for compensation to the extent of the
amount withdrawn by all applicants. The plaintiff shall remsin
liable to parties having an interest of record who are not so served,
tut if such liability is enforced the plaintiff shall be subrogeted
1o the rights of such parties under Section 1255.100.

{a) If any party objects to the withdrawal, or if the plaintiff
so requests, the court shall determine, upon hearing, the amounts to
be withdrawn, if any, and by whom.

(e} If the court determines that an applicant is entitled to
withdraw any portion of a deposit that another party claims or to
which another person may be entizled, the court may require the

applicant, before withdrawing such portion, to file an undertaking.
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The undertaking shall secure payment to guch party or person any
amount withdrawn that exceeds the amount to which the applicant is
entitled as finally determined in the eminent domzin proceeding, to-
zether with interest as provided in Bection 1255.100. If with-
drawal is permitited notwithstanding the lack of personal service of
the application for withdrawal upon any party to the proceeding, the
court may alsc require that the undertaking indemnifly the plaintiff
against any liability it may incur under subdivision {c¢). The
undertaking shall be in such amount as is fixed by the court, but

if executed by an admitted surety insurer the amount shall not ex-
ceed the portion claimed by the adverse claimant or appearing to
belong to another person. The undertaking way be executed by two
or more sufficient sureties approved by the court, and in such case
the amount shall not exceed double such portion.

{f) Unless the undertaking 1s required primarily because of
an issue as to title between the spplicant and another party or
person, if the undertaking is executed by an admitted surety
lnsurer, the applicant filing the undertaking is entitled to re-
cover the premium reasonably paid for the undertaking as a part

of the recoverable coste in the eminent domain proceeding.

-19-
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Comment. Section 1255.060 is based on subdivisions (a), (c), (4},
(e), and (f) of former Code of Civil Procedure Section 1243.7. Unlike
the subdivisions on which it is based, Section 1255.060 does not forbid
vithdrawal of the deposit if notice of the applicaticon cannot be person-
ally served upon all parties. The section permits the court to exercise
its discretion as to withdrawal in such cases, as to the amount to be
withdrawn, and as to the reguirement of an undertaking.

Nothing in this section precludes withdrawal of the deposit upon
stipulation of all parties having an interest in the property for which
the deposit was made.

Subdivision {f) has been added to permit recovery of the bond pre-
mium as costs in the proceeding unless the necessity for the undertaking
arises primarily from an issue of title. ¥or use of the same distinction
in assessing the costs of apporiiomment proceedings, see Section 1250.030

and People v. Nogarr, 181 Cal. App.2d 3312, 5 Cal. Rptr. 247 (1960).

-20-
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§ 1255.070. Security when amount in excess of original deposit 1s withdrawn

1255.C70. (a) If the amount originally deposited is increased
pursuant to Section 1255.030 and the total smount sought to be withe
dravn exceeds the amoun® of the original deposit, the applicant, or
each applicant if there are iwo or more, shall file an undertaking.
The undertsking shall be in favor of the plaintiiff and shall secure
repayment of any amount withdrawn that exceeds the amount to which
the applicant is entitled as finally determined in the eminent do-
main proceeding, together with interest as provided in Section
1255,100. If the undertaking is executed by an admitted surety
insurer, the undertaking shall be in the amount by which the total
amount to be withdrawn exceeds the amount originally deposited. The
undertaking may be executed by two or more sufficlent sureties ap-
proved by the court, and in such case the undertaking shall be in
double such amount, but the maximum amount that may be recovered
from such sureties 1s the amount by which the total amount to be
withdrawn exceeds the amount originally deposited.

{t) If there are two or more applicants, the applicants, in
lieu of filing separate undertakings, may jointly file a single

undertaking in the amount required by subdivision (a}.
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{c) The plaintiff may waive the undertaking required by this
section or may consent to an undertaking that is less than the
amount stated by this section.

{8) If the underieking is executed by an admitted surety
insurer, the applicant filing the undertaking may recover the pre-
mium reasonably pald for the undertaking as a part of the recover-

able costs in the eminent domain proceeding.

Comment. Section 1255.07C is the same in substance as subdivision
{t) of former Code of Civil Procedure Section 1243.7 except that the
former two-percent limitation of the amount recoverable for a premium on
an undertaking has been replaced by the "reasonably paid"” limitation.
Withdrawal by one or more defendants of an amount in excess of the original

deposit is possible if the deposit has been ilncreased as provided for by

Section 1255.030.

00,
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§ 1255,080. wWithdrawal of deposit afier entry of Jjudgment

1255.080. f(a)} After entry of judgment apportioning the awarad,
whether or not the judgment has heen reversed, vacated, or set aside,
any defendant who has an interest in the property for which a deposit
has been made under thls article mway apply to the court for the with-
drawal of all or any portion of the amount deposited.

(b} Subject to subdivisions {c¢), (d), and (e}, upon application
of a defendant under this section, the court shall order that the de-
fendant be paid the amount to which he is entitled under the judgment
apportioning the award, whether or not such Judgment has been reversed,
vacated, or set aside.

{c) If the amount deposited 1s not sufficient to permit payment
to 8ll defendants of the amount to which they are entitled under the
judgment apportionlng the award, the court, upon application of a defend-
ant under this section, shall order that the defendant be paid that por-
tion of the amount deposited that the amount to which he is entitled under
the judgment apporticning the award bears to the total amount of the award.
Nothing in this subdivision relieves the plaintiff from the ohligation
Imposed by subdivision (¢) of Section 1255.030 to increase the amount
of the deposit.

(d) Upon objection to such withdrawal made by any party to the

proceeding, the court, in its discretion, may require the defendant to
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file an undertaliing in the manner and upon the conditions specified
in Sections 1255.060 and 1255.070 for withdrewal of a deposit prior
to entry of judgment.

(e} Mo payment shall be made under this section unless the
defendant receiving payments files (1) a satisfaction of the judgment
or {2) a receipt for the money and an abandonment of all claims and

defenses except his claim o greater compensation.

Comment. Section 1255.080 is new, but it provides a procedure for with-
drawing deposits that was available under former Code of Civil Procedure Sec-
tions 12k3.7 and 1254. Under former practice, where a deposit was made to
obtain possession prior to judgment, the defendant was nonetheless entitled
to proceed under the comparatively simple provisions for withdrawsl provided
by Code of Civil Procedure Section 1254 after the entry of judgment apportion-

ing the award. See People v. Dittimer, 193 (al. App.2d 681, 14 Cal. Rptr. 560

(1961}, Section 1255.080 has been added to provide explicitly for this prac-
tice. Section 1255.080 thus permits a defendant, after entry of judgment
apportioning the award, to withdraw a deposit that was made before Judgment under
the seme simple procedure provided for withdrawal of a deposit made after |
entry of judegment apportioring the award. Compare Section 1255.350 (withdrawal
of a deposit made after entry of judgment apportioning the award)}, Upon entry

of the judgment apportioning the award, any reason for use of the more complex
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prejudgment withdrawal procedure (see Sections 1255,C60 and 1255.070) dis-
appears.

Subdivision (c) provides for the possible situation in which a defendant
applies to withdraw the amcunt to which he is entitled under the judgment
gpportioning the award but the amount then on deposit is insufficient to
satisfy the fotal award. The subdivision permits him to withdraw his propor-
tionate part of the amcunt on deposit. For example, if the amount of the
deposit is $20,000, the total award is for $30,000, and the particular defend-
ant is entitled to $15,000 under the judgment apportioning the award, the sube
division permits him to withdraw $10,000. The subdivision thus obviates any
question as to a defendant's rights in such a situstion and prevents with-
drawal of a disproportionate share of the deposit by any particular defendant.

Subdivision (d) authorizes the court to require an undertaking to secure
repayment of an excesslive withdrawal. The subdivision thus permits the court
to protect the condemnor or another defendant in & case in which the court
believes that there is a falr chance that the judsment entered will be wacated,
reversed, or set aside and that the unltiméaie recovery by the applicant in the
proceeding will be less than the amount to which he is entitled under the
Judgment. The subdivision makes any such requirement discreticnary with the
court; it does not entitle any party to the proceedings to insist upon an
undertaking. Further, the subdivision contemplates that any objection to with-

drawal will be made known to the court by the objecting party; it imposes no
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duty upon either the court or the applicant to ascertain whether a party may
have such an objection.

Subdivision (e) reguires the defendant receiving payment to file elther
(1) a satisfaction of judement or (2) a receipt and an atandomment of claims
and defenses other than his claim to greater compensation. The regquirement
is the same as the one imposed in connection with the withdrawal of a deposit

made after entry of judgment apportioning the award. See Section 1255.350{b}.
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§ 1295.090. Withdrawal waives all defenses except claim to greater
compensation

1255.090: If any portion of the money depositied pursuant to
this article is withdrawn, the receipt of any such money shall con-
stitute a waiver by operation of law of all claims and defenses in
favor of the persons receiving such payment except a claim for
greater compensation. Any amount so paid to any party shall be

credited upon the Jjudgment in the eminent domain proceeding.

Comment. Section 1255..5 restates the substance of subdivision (g)
of former Code of Civil Procedure Section 1243.7. In addition to the
defendant’'s waiving claims and defenses other than the claim to zreater
compensation, withdrawal of the deposit may also entitle the plaintiff to

an order for possession. BSee Section 1255.26C. (f. Pecple v. Cutierrez,

207 cal. App.2d 759, 24 Cal. Rptr. 781 (1962).
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§ 1255.100. Repayment of amount of excess withdrawal

1255.100. {a) Any amount withdrawn by a party in excess of the
amount to which he is entitled as finally determined in the eminent
domain proceeding shall be paid to the parties entitled thereto. The
eourt that ordered the withdrawal shall enter judgment accordingly.

{b) The judgment so entered shall not include interest except in
the following cases:

(1) Any amount that is to be paid to a defendant shall include
legal interest from the date of itg withdrawal.

(2) 1If the amount originally deposited by & plaintiff was increased
pursuant to Section 1255.030 on motion of a party obligated to pay under
this section, any amount that is attributable to such increase and that
is to be repaid to the plaintiff shall include legal interest from the
date of its withdrawal.

{(c) If the judgment so entered is not pald within 30 days after
its entry, the court may, on motion, enter judgment against the sureties,
if agy, for the awount of such judgment.

{(d) The court may, in its discretion, grant a party obligated to
pay under this section a stay of executlon for any amount to be paid
to a plaintiff. Such stay of execution ghall not exceed one year followe

ing entry of firal judgment in the eminent domain proceeding.

-28-
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Comment. Section 1255.10C supersedes former Code of Civil Procedure
Section 1243.7. Unlike former Section 1243.7, which required the payment
of infterest upon the return of excess amounts withdrawn, Section 1255.100
regquires payment of interest only where the excess is o be redistributed
among defendants or where the excess 1s to be repaid to a plaintiff to
the extent the excess was procured upon motion for increased deposit by a
defendant.

Section 1255.10C also provides for a stay of execution on the return
of the excess for a period of up to one year. See subdivision (d). It
should@ be noted, however, that the stay is svailable only as @against amounts
to be repaid te a plaintiff. DMoreover, because the Judgment has been stayed,
interest will accrue during the pericd of the stay regardless of the means

by which the excess was obtained. Cf. Bellflower (City School Dist. v. Skaggs,

52 cal.2d 278, 282, 339 P.2d 848, (1959).
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§ 1255.210. Limitation on use of evidence submitted in connection with deposit

1255. 110, Neither the amount deposited nor any amcunt withdrawm
pursuant to this article shall be given in evidence or referred to in

the trial of the issue of compensation.

Comment. Section 1255. 110 restates the substance of subdivision (e)
of former Code of Civil Procedure Section 1243.5. Iis purpose is to en-
courage the plaintiff fto make an adequatie deposit by preventing the amount
deposited or withdrewn from being given in evidence on the issue of com-
pensation. This section does not prevent the defense eilther from using
the appraisal data for impeachment purposes or from calling the appraiser

as an expert witness on its own behalf. See People v. Cowan, 1 Cal. App.3d

1001, 81 Cal. Rptr. 713 (1969}; People v. Douglas, 15 Cal. App.3d 814,

93 Cal. Rptr. Okb (1971).
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Article 2. Possession Prior to Judgment

Comment. This article provides for orders for possession prior to
Jjudgment and supersedes Code of Civil Procedure Secticns 1243.4 and
1243.5. Orders for possession subseguent to judgment are governed by

Article 3 (commencing with Section 1255.310). See Section 1255.320.
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§ 1255.210.  Order fou possession pricr to judsment

1255.210 (a) At the time of filing the complaint or at any time
after filing the complaint and prior to entry of judgment, the plaintiff
may apply ex parte to the court for an order for possession under this
article, and the court shall make an order authorizing the plaintiff to
take possession of the properiy if all of the following are shown:

{1) The plaintiff is a public entity or public utility.

(2) The plaintiff is entitled to take the property by eminent
domain.

(3) The plaintiff has deposited pursuant to Ar:iiclel (commencing
with Section 1255.010) an améunt that satisfies the requirements of that

article.

{b) The order for possession shall describe the property of which
the plaintiff is authorized to take possession, which description may be
by reference 1o the complaint, and shall state the date after which the

plaintiff is authorized to iake possession of the property.

Comment. BSection 1255,210 states the requirements for an. order for
possessicn of property prior to Judgment and describes the content of the
order. With respect to the relief available from an order for possession

prior to judgment, see Sections .1255.220, 1255.23C, and 1255.240C,
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Subdivision (a). Subdivision (a), like former Code of Civil Procedure

Section 1243.5(a), provides an ex parte procedure for obtaining an order for
possession prior to judgment.

Subdivision (a) states three prerequisites to issuance of an order for
possession:

(1) The plaintiff must be a public entity or public utility. Under
former Code of Civil Procedure Section 1243.4, possession prior to judgment
was limited to certain public entities; public utilities did not have the
right to obtain possession prior to judgment.

{(2) The plaintiff must be entitled to take the property by emiment
domain. This requirement is derived from former Code of Civil Procedure Sece
tion 1243.5(b). However, under former Code of Civil Procedure Section 1243.4,
possession prior to judgment was permitted only if the tzking was for right
of way or reservoir purposes. This limitation is not continued. Likewise,
the requirement formerly found in Code of Civil Procedure Section 12043.5(b)
that the plaintiff was authorized to take possession pricr to judgment is
no longer continued since any public entity or utility may take possession
in any case in which it is entitled to ftake by emipnent domain.

{(3) The plaintiff must have made the deposit required by Article 1. This
requirement is derived from former fode of Civil Procedure Secticn 12h3.5(b).

The issue of the plaintiff's need for possession pricr te judgment is
a matter that is incorporated in the provisions of Section 1255.220. And
provision of relccatlon assistance is not necessarily prerequisite to an

order for possession. CFf. 615 Mission Corp. v. Superior Court, 22 (al. App.3d

6o4s 90 Cal. Rptr.s5id (2971 ){relocation of business}.
33~




~

Deposit and Possession Prior EMINENT DOMAIN 1AW § 1255.210

to Judgment Tentatively approved July 1971
Revised November 1971

It should be noted that the determination of tne plaintiff's right to
take the property by eminent domain is preliminary only. The grenting of an
order for possession does not prejudice the defendant's right to demur to
the complaint under Sectionxxxx.xxx] or to contest the taking viader [Bection
XxxxX.xxx]. Yee alsc Sections 1255.230 end 125%.240, Conversely, the denial
of sn order for pessession does not reguire & dismissal of the proceeding and
does not prejudice the plaintiff'e right to fully litigate the issue if
raised oy the defendant.

Subdivision (b). Subdivision (b] describes the contents of an order for

possession. The contents are substantially the same as those of former Code
of Civil Procedure Section 1243.5(b). However, the requirement that the
order state the amount of the deposit has been eliminated since Section 1255.020
requires that a notice of the making of a deposit be served on interested
parties. The requirement that the cruer state the purpose of the condemna-
tion has been oritted since pessession prior to judgment is now asuthorized
for any public use by a public entity or public utility. And, the require-
ment that the order describe the "estate or interest" sought to be acquired
has been omitted as unneceszary since the term "property” includes rights
and interests therein. See Section 1230.070 (defining "property").

Subdivision (b)) is limited by the reguirement of a 30-day or GQ-day
period following the service of the order tefore possession can be physically
assumed. See Section 1255.250.

It should be noted that the court may, under subdivision (b), authorize
possession of all, or any portion cor interest, of the property scught to be

teken by emipent dcmain. -3k
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§ 1255.220. 8Stay of order for nardship

1255.220. At any time after the plaintiff has been authorized
to take possession of property under Section 1255.210, any defendsnt
or cccupant of the property way move for relief from the order if the
hardship to him of having possession taken at the time specified in
the order is substantial. If the court determines that the hardship
to the defendant or occurant is substantial, the court may stay the
order or 1limit by terms and conditicns its operation unless, upon
considering all relevant facts (including the schedule or plan of
operation for execution of the public improvement and the situation
of the property with respect to such schedule or plan), the court
further determines (a) that the plaintiff needs possession of the
property within the time specified in the corder for possession and
(b) that the bardship the plaintiff would suffer as a result of a

stay or limitation of the order would be substantial.

Comment. Section 1255.220 is new. It permits the court to stay an
order for possession lssued ex parte under Section 1255.210 or to limit
the operation of the order by fixing terms and conditions of the plaintiff's
possession. The court may do this conly after making a dual finding of fact.

The court must first find that having possession of the property specified

-3~
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in the gorder taken at the time specified in the order would be & substan-
tial hardship to the defendant. If the court finds this fact, it next
looks to the plaintiff's interest in early possession of the property.

If it finds both that the plaintiff needs possession of the property at
the time specified and that the plaintiff would suffer substantial (as
distinguished from trivial) injury from a stay or other limitation of the
order, the court may not stay or 1imit the order.

Section 1255.220 gives the court bread authority to draft an order
that is appropriate to the circumstances. The court may, for exsmple,
impose limlitatlons on the order that will permit the plaintiff and defend-
ant to have possession of portions of the property or to jointly use the

property.
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§ 1255.23C. Stay of order where right to take contested

1255.230. If the plaintiff has been authorized to take pos-
session of property under Section 1255.210 and the defendant has
cbjected 1in the manner provided in {xvticle x (commencing with Sec-
tion yxxx.xxx )} ©f Chapter 8] to the plaintiff's right to take the
property by eminent domain, the court, if it finds there is a reason-
able probability the defendant will prevail, shall stay the order

for possession until it has ruled on the defendant's objections.

Comment. Secticn 1255.230 is new. Because the sole means by which
the defendant may contest the right to take is the statutory cbjection,
Section 1255.230 is intended to permit the court to mitigate the effect
of an order for possession pending resolution of the objecticon in a case
where the court belleves there is merit to the objection. (f. Section
1255.240(1t). Because objections to the right to take are expeditiously
resolved in the normal course of events (see [Bection xxxx.xxx et seq.]),
a stay will not be necessary unless the objectlons will not be resolved

by the date of possession specified in the corder.




Deposit and Possession Prior EMINENT DOMAIN LAW § 1255.240

to Judgment Tentatively approved November 1971

§ 1255.240. Vacating order for possession

1255.240. (a) Except as provided in subdivision (b), if an
order has been made under Section 125%.210 authorizing the plein-
wiff to take possession of property ané@ the court subsequently
determines that the conditions specified in Section 1255.210 for
issuance of the order are not satisfied, the court shall vacate
the order.

{(b) Notwithstanding subdivision (&), the court may vacate an
order for possession on the ground that the plaintiff is not entitled
“0 take the property by eminent domain only if the defendant has ob-
jected in the manner provided in [article x (commencing with Section
¥XKHXAX ) oF Chapter 8] to the right of the plaintiff to take the
property by eminent domain and the court has determined pursuant to
that chapter that the plaintiff does not have the right to take the

property.

Comment. Because the order for possession is issuved following an
ex parte application by the plaintiff, subdivision (a) of Section 1255.2L0
expressly authorizes the court to vacate an order for possession prior to
Judement if it subsequently determines, whether upon motion of the defend-
ant or upon its own motion, that the requirements of Section 1255.210 are

not satisfied.
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Under subdivision (a}, one ground for vacating the order for possession
lg that the plaintiff is not entitled to take the property by eminent domain.
See Section 1255.210. However, the defendant may not raise this issue under
Section 1255.240 tut may only do so by objection to the right to take. If
the proceeding is dismissed for this or any other ground so that the plain-
tiff 1s not entitled to take the property by eminent domain, the order must,

of course, be vacated.

Under former statutes, Jjudicial decisions held that an appeal may not be
taken from an order authorizing or denying possessicn prior to Jjudgment. Man-
damus, prohibition, or certiorari were held to be the appropriate remedies.

See Central Contra Costa Sanitary Dist. v. Superior Court, 3k Cal.2d 845, 215

P.24 462 (1950)}; Weiler v. Superior Court, 188 Cal. 729, 207 P. 247 {1922);

State v. Superior Court, 208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); Ccity

of Silerra Madre v. Superlor Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836

(1961}. However, an order for possession following entry of Jjudgment has

been held to be an appealable order. San Francisco Unified School Dist. wv.

Hong Mow, 123 Cal. App.2d 668, 267 P.2d 349 (1954). No change is made in

these rules as to orders made under Section 3255.210 or Article 3 {commencing

with Section 1255.310).
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§ 1255.250. Service of order

1255.250. (a) As used in this section, '"record owner” means the
awvher of the legal or equitable title to the fee or any lesser inter-
est in property as shown by recorded deeds cor other recorded instru-
ments.

() The plaintiff shall serve a copy of the order for posses-
sion issued under Section 1255.210 on the record owner of the property
and on the occupants, if any. If the property 1is lawfully occupied by
8 person dwelling therecn or by a farm or business operation, service
shall be made not less than 90 days prior to the time possession is
to be taken pursuant to the order. In all other cases, service shall
be made not less than 30 days prior to the time possession is to be
taken pursuant to the order. Service may be mede with or following
service of summons.

(c) At least 3C days prior to the time possession is taken pur-
suant to an order for possession mede under Scction 1255.040 or 1255.260, the
plaintiff shall serve a copy of the order on the record owner of the
property and on the occupants, if any.

{d} Service of the order shall be made by personal service

except that:

-N0-
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(1) If the perscn on whom service is to be made has previously
appeared in the proceeding or been served with swmmons in the pro-
ceeding, service of the order may be made by mail upon such person
and his attorney of record, if any.

(2) IT the person on vhom Service is to be made resides out of
the state, or has departed from the siate or cannot with due diligence
e found within the state, service of the order may be made by regis-
tered or certified mail addressed to such person at his last known
address.

(e} The court may, for good cause shown on ex parte application,
authorize the plaintiff to take possession of the property without
serving a copy of the order for possession upon & record owner not
occupying the properiy.

{f) & single service upon or mailing to one of several persons

having a common business or residence address is sufficient.

Comment. Section 1255.250 is derived from former (ode of Civil Pro-

cedure Section 1243.5(c).

Subdivision {a}. The definition of "record owner" is broadened to

include persons not included under the definition found in former Section
1243.5(c). Under the former provision, "record owner" was defined to in-

clude only the persons in whose neme the legal title to the fee appeared

b
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as of record and the persons in possession of the property under a recorded
lease or agreement of purchase.

Subdivision (b). The requirement that, in certain instances, service

be made not less than 20 days before possession is to be taken conforms to
the requirement of Government Code Section 7267.3 (notice under:land acqui-
sition guldelines)., Under former Section 1243.5(c), only 20 days' notice
was reguired; and the court, for good cause shown, could shorten this time
to not less than three days.

Because the order is obtained ex parte rather than on noticed motion,
the time periods under subdivision (b} are computed from the date of serv-
ice rather than the date ¢f the order. The plaintiff may, of course, obtain
a8 specific date of possession later than the 90-day or 30-day date in his

request for an order for possession.

Subdivision {e¢)}. Subdivision (c) prescribes the time for service where

the order for possession is granted under Section 1255.040 (deposit for reloca-
tion purposes) or 1255.260 (possessicn after vacation of property or with-
drawal of ﬁeposit). Wo comparable provision was found in former law because
the procedures provided by Sections 1255.gho and 1255 2AC are new.

Subdivision (d)}. Subdivision (d)} requires personal service except

in certain limited situations. Paragraphs (1) and (2) of subdivision (@)

_ho.
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specify the situations where personal service need not be made. These
paragraphs continue provisions of former Section 1243.5{c) of the (Code
of Civil Procedure. The requirement that an affidavit be filed concern-
ing the reason persconal service was not made haes been eliminated.

Subdivision (e). Subdivision (e) continues the substance of a pro-

vision of former Section 12L3.5(c).

Subdivision (f). Subdivision (f) continues the substance of a pro-

vision of former Section 1243.5(c). The term "address"” refers to a
single residentisl unit or place of business rather than to several such
units or places that may happen to have the same street or post office
"address." For example, each spartment is regarded as having a separate
address although the entire apartment house may have a single street

address.

~43-
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§ 1255.260. Right of plaintiff to take possession after vacation of property
or withdrawal of deposit

1255240, (a) If the plaintiff has made a deposit that satis-
fies the requirements of Article 1 (commencing with Section 1255.010),
possession of the property or property interest for which the deposit
vas made may be taken in accordance with this section at any time
after each of the defendants entitled to possession does one of the
following:

(1) Expresses his willingness to surrender possession of the
property.

{(2) withdraws any portion of the deposit.

(b) The plaintiff way apply ex parte to the court for an order
for possession. The court shall authorize the plaintiff to take
possession of the property if the court determines that the plaintiff
nas deposited probable compensation pursuaat to Article 1 {com-
mencing with Section 1255.610) and that each of the defendants entitled
to possession has dome one of the following:

{1) Expressed his willingness to surrender possession of the
property.

(2} Withdrawn any portion of the deposit.

{(c) The order for possession shall:

i
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(1) Reciie that it has been made under this section.

(2) Describe the properiy to be acguired, which description
may be by reference to the complaint.

{3) State the date after which plaintiff is authorized to take
possession of the property. Unless the plaintiff requests a later
date, such date shall be the earliest date on vhich the plaintiff
would be entitled to take possession of the property under sub-

division {c) of Secticn 1255.250.

Comment. Section 1255.260 is new. Article 1 {commencing with Sec-
tion 1255.010) permits the plaintiff to deposit probable | compensation
whether or not it obtains an order for possession., This sectlon makes
applicable to withdrawal of & deposit made prior to judgment the analogous
rule that applies when a deposit made after judgment is withdrawn. Cf.

Peaple v. Qutierrez, 207 Cal. App.2d 759, 24 Cal. Rptr. 781 (1962). It

also permits the plaintiff to take possession of the property after each
of the defendants entltled tc possession has expressed his willingness to
surrender it. Bervice of the order for possession is reguired by subdivi-

sion {c) of Section 1255.250.
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Article 3. Degposits and Fossession After Judgment

Comment. This article relates to deposits that may be made and orders
for possession that may be obtalned after entry of the judgment in condemna-
tion regardless whether the award has been apportloned. The article super-
sedes former Code of Clvil Procedure Section 1254 and eliminates whatever
distinction there may have been between deposits mede under former Section
1252 and former Section 1254 of the Code of Civil Procedure. Under this
article, there is but one uniform postjudgment deposit procedure. As to the
distinction between the "judgment," the apportionment of the award, and the
"final judgment" in eminent domain proceedings, see Section 1230,038 and

Bellflower (ity School Dist. v. Skaggs, 52 Cal.2d 278, 339 P.2d 848 (1959).

1T
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§ 1255.310. Deposit after judgment

1255.310. {a) Unless the plaintiff has made & deposit under
Article 1 {commencing with Sectior 1255.010) prior to entry of judgment,
the plaintiff may, at any time after entry of judgrent, deposit for the
defendants the amount of the award together with the interest then due
thereon. The deposit may be made notwithstanding an appeal, & motion
for a new trial, or a motion to vacate or set aside the judgment, and
may be made whether or not the judgment has been reversed, vacated, or
set asgide.

(v) If the deposit is made prior to apportiomment of the award, the
plaintiff shell serve & notice that the deposit has been made on 81l of
the other parties to the proceeding who claim an interest in the property
taken. If the depesit is made after apporticnment of the award, the
plaintiff shall serve a notice that the deposit has been made on all of
the other parties to the proceeding determined by the judgment to have
an interest in the money deposited thereon. Service of the notice shall
be made in the manner provided in Section 1255.330 for the service of an
order for possession. BServiece of an order for possession under Section

1255.330 is sufficient compliance with this subdivision.

Comment. Subdivision (&) of Section 1255.31C is similar to subdivision
() of former Code of Civil Procedure Section 1254. However, the deposit
provided for in this subdivision is merely the amount of the Jjudgment and ac-

crued interest, and the former provision for sn additional sum to secure
-h7-
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payment of further compensation and costs is contained in Section 1255.340.
In addition, the deposit may be made under this section without regard to

an order for possession. This section thus supersedes the deposit pro-

cedures formerly provided by Code of Civil Procedure Sections 1252 and 1254,

Although this section applies only to the making of a deposit after judgment,

g deposit made before judgment may be increased after entry of judgment pur-

suant to subdivision {(e) of Section 1255.030. The making of a deposit does

not affect the right of plaintiff to appeal. See Section 1255.430.

Cf. Annot., Eninent Domain: Payment or Deposit of Award in Court as

Affecting Condemnor's Right to Appeal, 40 A.L.R.3d 203 {1971).

Subdivision (b} is new. In requiring that notice of the deposit be
glven, it parallels Section 1255.020 which requires that notice of a pre-
Judgment deposit be sent to the parties having an interest in the prop-
erty for which the deposit is made. Under former Code of Civil Procedure
Section 1254, the defendant received notice that the deposit had been

made only when serv:d with an order for possessicn
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Deposit and Possession Prior EMINENT DOMAIN 1AW § 1255.320

to Judgment Tentatively approved September 1970
staff revision April 1973

§ 1255.320. Order for possession

1255.320. (a) If the plaintiff is not in possession of the
property to be taken, the plaintiff may, &t any time after entry
of judgment, whether or not the judsment has been reversed, vacated,
or set aside, apply ex parte to the court for an order for posses-
sion, and the court shall authorize the plaintiff to take possession
of the property pending conclusion of the litigation if:

(1) The judgment determines that the plaintiff is entitled to
take the property; and

(2} The plaintiff has deposited for the defendants an amount
not less than the amount of the awarg, together with the lnterest
then due thereon, in accordance with Section 1255.310 or Article 1
{ coomencing with Section 1255.010).

(b} The court's order shall state the date after which the
plaintiff is authorized to take possession of the property. Unless

the plaintiff requests a later date, such date shall be 30 days after

the date the order is made where the property is lawfully occupied by
a person dwelling thereon or by a farm or business operation, and in

21l other cases 10 days.

Cﬁmment. .Section 1255.320 restates the substance of a portion of sub-
division (b) of former Code of Civil Procedure Section 1254 except that the
time for pOSSESsioh is lengthened from 10 to 30 days after the order for

possession where the property is octupied.
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Deposit and Possession Prior EMINENT DOMAIN 1AW § 1255.330

to Judgment Tentatively approved September 1370
Steff revision April 1973

§ 1255.330. Service of order

1255.330. (a) The plaintiff shall serve a copy of the order for
possession upon each of the defendants and their attorneys, elther per-
sonally or by mail:

(1) At least 30 days prior to the date possession is to be taken
of property lawfully occupied by & person dwelling thereon or by a farm
or business operation.

(2) At least 10 days prior to the date possession is to be taken
in any case not covered by paragraph (1).

(b) A single service upon or mamiling to one of several persons

having a common business or residence address is sufficient.

Comment. Section 1255,330 is the same in substance as subdivision (c)
of former Code of Clvil Procedure Section 1254 except that the 10-day notice
period is lengthened to 30 days where the property is occupled. With respect

to subdivision (b), see the Comment to Section 1255.250.
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Deposit and Possession Priar EMINENT DOMAIN IAW § 1255.340

to Judgment Tentatively approved September 1970

§ 1255.340. Increase or decrease in amount of deposit

1255.340. % any time after the plainiiff has made a deposit
upon the gwsrd pursuant to this article, the court may, upon mo-
tion of any defendant, order the pleintiff to deposit such addition-
al amount as the court determines to be necessary to secure payment
of any further compensation, costs, or interest that may be re-
covered in the proceedinz. After the making of such an order, the
court may, on motion of any party, order an increase or & decrease

in such additional amount.

Comment. Section 1255.3%0 supersedes subdivision (d) of former Code
of Civil Procedure Section 1254%. The additional amount referred to in
Section 1255.340 1s the amount determined by the court to be necessary,
in addition to the amount of the judgment and the interest then due thereon, to
secure payment of any further compensation, costs, or interest that may
be recovered in the proceeding. Deposit of the amount of the gygard
itself after entry of judgment is provided for by Sectiom 1255.310.
Former Code of Civil Procedure Section 125k was construed to make the
amount, if any, to be deposited in additiom to the award discretlonary

with the trial court. Orange County Water Dist. v. Bennett, 156 Cal.

App-2d T45, 320 P.2d 536 (1958). This construction is continued under
Section 1255.3L0.
For the provision permitting increase or decrease in a deposit made

prior to entry of judgment, see Section 1255.030.
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Deposit and Possession Prior EMINENT DOMAIN LAW § 1255.350

to Judgment Tentatively approved September 1970
Staff revision April 1973

§ 1255.350. Withdrawal of deposit

1255.350. (a} Prior to entry of judgment apportioning the award,
any defendant who has an Interest in the property for which a deposit
has been made under this article may apply to the court for withdrawal
of a1l of any portion of the amount deposited in accordance with the
procedure provided in Sections 1255.050, 1255.060, and 1255.070.

(b) Any defendant for whom an amount has been deposited upon the
Judgment apportioning the award is entitled to demand and receive the
amount to which he 1s entitled under the judgment upon obtalning an
order from the court whether or not such judgment has heen reversed,
vacated, or set aside. Upon application by such defendant, the court
shall order that such money te paid to him upon his filing (1) a satis-
factlon of the judgment or (2) a receipt for the money and an abandon-
ment of all claims and defenses except his claim to greater compensation.

(c) Upon objection to such withdrawal made by any party to the
proceeding, the couri, in its discretion, may require the defendant to
file an undertaking in the manner and upon the conditions specified in
Sections 1255.060 and 1255.070 for withdrawal of a deposit prior to

entry of judgment.

Comment., Section 1255.350 is based on subdivision (f)} of former Code

of (ivil Procedure Section 1254,
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Deposit and Possession Prior EMINENT DOMAIN LAW § 1255.350

to Judgment Tentatively approved September 1370
Staff revision April 1973

Former Code of Civil Procedure Section 1254 was construed to permit
the defendant to withdraw any amount peid into court upon the Jjudgment
vhether or not the plaintiff applied for or obtained an order for possession.

See People v. Gutierrez, 207 Cal. App.2d 759, 2k Cal. Rptr. 781 (1962); San

Francisco Bay Area Rapid Transit Dist. v. Fremont Meadows, Inc., 20 Cal. App.3d

797, 97 Cal. Rptr. 898 (1971). That construction is continued in effect by
Section 1255.350, Inferentially, former Code of Civil Procedure Section 1254
permitted withdrawal only of the amount deposited upon the Judegment and not
the additional amount, if any, deposited as securdty. That comstruction also
is continued 1n effect.

For the provision for withdrawal afier entry of judgment of & deposit

made prior to judgment, see Section 1255.080.




Deposit and Possession Prior EMINENT DCMAIN IAW § 1255.360

to Judgment Tentatively approved September 1970

§ 1255.360. Repayment of amount of excess withdrawal

1255,.360. When money is withdrawn pursuant to this article,
any amount withdrawn by a person in excess of ihe amount to which
he is entitled as finally determined in the proceeding shall be
paid without interest to the plaintiff or other party entitled

thereto, and the court shall enter the judgment accordingly.

Comment. Section 1255.360 is the same in substance &s subdivision

{g) of former Code of Civil Procedure Section 125k.
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Deposit and Possession Prior EMINENT DOwAIN LAW § 1255.410

to Judement Tentatively approved September 1970
Revised November 1971

Arbicle 4. Miscellaneous Provisilons

§ 1255.410. Court may enforce right to possession

1255.410. The court in which a proceeding in eminent domain is
brought has the power to:

(a) Determine the right to possession of the property, as be-
tween the plaintiff and the defendants, in accordance with this
chapter.

{b} FEnforce any of its orders for possession by appropriate
process. The plaintiff is entitled to enforcement of an order of

possession as a matter of right.

Comment. Section 1255.410 is new. In general, the section codifies
Jjudicial decisions which hold that, after an eminent domain proceeding is
begun, the court in which that preoceeding is pending has the exclusive
pover to determine the respective rights of the plaintiff and of the
defendants to possession and to enforce its determination. Bee, e.g.,

Neale v. Superior Court, 77 Cal. 28, 18 P. 790 (1858)}; In re Bryan, 65 Cal.

375, 4 P. 304 (188%); San Bernardino Valley Municipal Water Dist. v. Gage

Caral Co., 226 Cal. App.2d 206, 37 cal. Rptr. 856 (1364). In addition to
the writs of pessession or writs of assistance which the court may issue

and enforce in exercise of its general jurisdiction (see Marblehead Iand (Co.




Deposit and Possession Pricr EMINERT DOMAIN IAW § 1255.410

to Judgment Tentatively approved September 1570
Revised November 1971

v. Los Angeles County, 276 Fed. 305 (8.D. Cal. 1921); 3 B. Witkin, Cali-

fornia Procedure Enforcement of Judgment § &4% {1954)), orders for pos-

sesslon contemplated by the section include those made under Article 2
{ commencing with Section 1255.210), Article 3 {commencing with Section

1255.310), and [Section 1253 of the Code of Civil Procedure].
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Deposit and Possession Prior EMINENT DOMAIN LAW § 1255.420

to Judgment Staff recommendation March 1973

§ 1255.420. Police power not affected

1255.420. Hothing in this chapter limitis the right of a public
entity to seize property immediately in the exercise of its police

power in emergency situations.

Comment. BSection 1255.420 is new. Tt makes clear that the requirements
of this chapter--such as the requirement of a deposit of probable compensa-
tion, the obtaining of an order for rossession, service of order for possession,
and the like--~do not limit emergency selzure of property in the exerclse of

the police power. 8See Surocco v. CGeary, 3 Cal. 69 (1853)}. See generally

Van Alstyne, Statutory Modification of Inverse Condemnation: Deliberately

Inflicted Injury or Destruction, 20 Stan. L. Rev. 617 (1968), reprinted in

Van Alstyne, California Inverse Condemmation Iaw, 10 Cal. L. Revision Comm'n

Reports 111 (1971).
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Deposit and Possession Prior EMINENT DOMAIN LAW § 1255.430

to Judgment Tentatively approved September 1970
Combination of two former Bectlons
--March 1973

§ 1255.430. Taking possession does not waive right of appeal

1255.430. The plaintiff does not abandon or waive the right to
appeal from the Judgment or to regquest & new trial by depositing the

amount of the award or by taking possession pursuant to this chapter.

Comment. Section 1255.430 is the same in substance as former Code of
Civil Procedure Sections 1243.5(f) and 125k(e). The language has been changed
to preclude implied waiver of appeal or right to new trial by teking posses-
sion pursuant to any order obtained under this chapter, including orders under
Section 1255.0LO0.

Under Section 1255.090, the defendant also retains his right to appeal
or t0 request &8 new trial upon the issue of compensation even though he with-
draws the deposit made by the plaintiff. However, such withdrawal does waive
all claims and defenses other than the claim to compensation. Similarly,
under Seection 1255.350, the defendant may retain these rights--even though he
withdraws the deposit--if he files a receipt and waiver of all claims and de-

fenses except the claim to greater compensation. Cf. People v. Gutierrez,

207 Cal. App.2d 759, 24 Cal. BRptr. 781 {1962). See also Annot., Eminent

Domain: Payment or Deposit of Award in Court as Affecting Condemnor's Right

to Appeal, 40 A.L.R.3d 203 (1971).
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Deposit and Possession Prior ENINENT DOMAIN IAW § 1255.L40

to Judgment Tentatively approved September 1970
Rerumbered March 1973

§ 1255.44C. Deposit in State Treasury unless othervise required

1255.4540. (&) When money is deposited as provided in this
chapter, the court shall order the money to be deposited in the State
Treasury or, upon writien request of the plaintiff filed with the de-
posit, in the county treasury. If money is deposited in the State
Treasury pursuant to this section, it shall be held, invested, de-
posited, and disbursed in the manner specified in Article 10 (commencing
with Section 16429.1) of Chapter 2 of Part 2 of Division 4 of Title 2 of
the Government Code, and interest earned or cther increment derived from
its investment shall be apportioned and disbursed in the manner speci-
fied in that article.

(b} As between the parties to the proceeding, money deposited pur-
suant to this chapter shall remsin at the risk of the plaintiff until

raild or made payable to the defendant by order of the court.

Comment. Subdivision (a) of Section 1255.440 is the same in substance
as former Code of Civil Procedure Section 1243.6 and a portion of subdivision
{h) of former Code of Civil Procedure Section 125k. Subdivision (b) is bvased
on the first two sentences of subdivision (h)} of former Code of Civil Pro-

cedure Section 1254.
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