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Memorandum 719
Subject: Study 36.1530 - Condemneticn {Compensation for Divided Interests)

Entraduafiaﬁ

This memorandim 13 the Firat ln s series that will deal with the extremely
coppler and Girficull protlams thalt arlse in eminent domein cases where there
iz divided cwneraship of the copdemned property.

This memorendumn deals with the initial queation of the basic valuation
approach to be applied to euch property. It indicates that the majority of
states adhere to the undivided fee rule with its substantial problems. It
next ennlyzes the California law andlita efforte to owercome the problems of
the undivided fee rule through the Lynber approach. It asuggests that the
Lynbar appromch is pot wholly satisfectory and examines the possibility of
adoption in Caiifornia of the sepasrate valuation of interests spproach current
in a minority of jurisdictions and i{n Cenada. The memorandum concludes that

no one of these rules ls really sdequats and proposes & podified Celifornie

rule.

The Undivided Fae Rle

The cverwhelming majordty of jurisdictione in the United States adopt the
approach that, where properiy fsken by eminent domain iz subject to divided
interests, a lump sum sward should be wede for the property as a whole as if
it were unencumbered and then, in & second-phase proceeding (iﬁ‘which the
condernor does not perticipsbte], the awerd is aﬁportimneé smeng the owners of
the individual interests., The following discussion of the undivided fee rule
ig drewn primarily from 1L L. Orgel, Vsluation Under Bminent Domein 3§ 108, 112

(1953).



In eptimating compensation o ownere for land held in divided gunership,
the stetutes snd the judicisl decisions usually require ilkiat compensation be
firet estimated in one gross amount sod subsequently apportioned. These rulea
have their rocts in resesons of Juﬂici@l procedure and administrative poliey
since they meke for spaedf'candemn&tion and precision in forecasting the
protavle cost of scquisition.

In ﬁhe present gtudy, we sre primarily interested ia the incidence of
thege rules of procedure on the valuvation process. For It rerely happens
that the lump sum sward iz precisely equal sither to the sum of the market
values of the divided intereste or to the Losses imposed on the cwners of
the separate intereste by virtue of the condemnation.

It is difficult to state any general rulea by vhich one may determine
whether or not the market values of & fee simple would approximateibhe total
apount cf the damages cuffered by tﬁe hoidera of the divided interesta, It
is poseible, however, to distinguish between situstions vhere the market value
of the fee simple would typically be a rough measure of sggregate damages,
situations whsfe it would typically fall ahort of such a messure, and situa-
tions where it would grestly exceed the desired total.

The first situation is perhaps best illustrated »y that of marketable
land subject to a usual type of meortgage. In the condemnation of this land,
it would generslly be both simpler and more accurats firat to base the total
award on the estimated markst velue of the land free of the mortgage, then to
ellocate to the mortgagee such a porsion of thiz awvard as will liguwldete his
eiaim, and finally to glve the balence to the owner of the equity. To be
sure, it iz emsy to prove thet this procedure cemot result, sxcept by
eccident, in a Ereciserinﬁemnifieatian of the two claimantg. But equally

serious inaccuracies would be likely to vesult from independent attempta
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first to assess the damages of the morigagse, then to senese the damages of
the mortgegor. The only plsusible wey 10 azgess the latier's demages in
moet cases would be to estimkte the merkst value of the properiy subject to
the mortgeze. While this could BSe done with resscoe™le scouracy in many
feal egtate markets withrrespeeb to omortgages of atendsrd types and emounts,
it could not b2 dona successfully in other cases wherze & markst for eguities
is not e well reiablished ‘a3 is the merket for & feé gimple.

Bow let us nole & type of case vhere an svard of the msyket value of the
undivided ownership mightrgreatly gxceed Lhae totﬁl damages suffered by the
owners of the separate interests. DSuppose that Blackacre, s country estate
lying on & public highway, 15 owned in fee simple apd that the owner of this
estate, who sleo owna Whiteacre, an adjecent reeidentiel property lying far
beck from the publiiec rosd, sells Whiteacre nlong with an essement of way
through Blackscre, this easement affording the only convenlent eccesg betwvesn
Whiteacre and the pubiic road. Subseguent to the sale of Whiteacre along
with the easement in Blackecre, another public rced is constructed immediately
sdjacent to Hﬁiteucre. Tu the owner of Whiteacre, the essement of way through
Blackacre now becoues of relstively little value; yet the exiatence of this
eagement may materlaily depress the value of Blackacte both to its owner and
to any prospective buyer. If Blackecre vere now to be condemned and if the
condenncr were required o pay a totrl award based on the market value of
Blackacre s an uvndivided fee simple, thir sweid might well greatly exceed
the pum of the dsmages suffered by the owner of Blackascre and by the owner
of Whiteacre.

Finally let us conajider = cage where the slloceted market value of the
fee gimple would fall far short of indemnifying the owners of the separate

interests. The sawe illustratlon that has just been given will illustrate
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this polat. Suppose that ibe sacecent of way through Blackacre which hag

been conveyed ho the owner of Whilogowrs hes u0%t neen rendered valueless by
the construction of a new resd. Suppose also that the subjeciion of Black-
gcre o this easement dees not soviously reducs ivs mmrket value. In that
case, 6 totsl award bosed on the parket velue of 2 fee_aimple in Blackacre

would bavs 4o b ssaigned wimoet enblireiy to the cwner of Blackacre in

-

i

ordar Lo glve niw Voll andoandiy . Whle woaid Dorve s overy smell balence
for the ownsr of Whaitesore, whose eatire properdy nsy bhave been rentered
both useless to him and uwnmarketable becsuse 1t bes no accegs o & public
read.

Where the dlsparity between the value of the undivided fee and the
aggregate of separate interests is vbvicus, the cowts in some classes of
cases, bubt not in =ll, will depart -from the doctrine that the value of the
undivided fee is the baeils of the awvard. They have done 5o in the cases
dealing with the condempetion for 3ﬁreet purposes  of lend uneapumbered by
easementa of way since, in theae ceses, the sum of the zerarate value of
the interests in the land is nobably less than the valus of the unrestricted
fee. In a few opinlonz, thsy have intimated that they would assess compenssa-
tion on the basis of independent veiuations of the separate interests if it
sppeared that these inferests wersg in sum vorth nuch more than the undivided

fea.

B3

In the mejordiy o ceres, 30 lp wrobaniy Wroe that the diserepancy
between the uneuncumbsred fee velve and the sum of the zeparete valuee of
the divided interests is not sericus, snd the courtz are justified in

making & lump swr award. But, aven in these ¢ssea, vhile the courts

purpcrt to pay po sttentlon o the divisien of ownership, one sunpects



that the admission of evidence of the velues of the separate interests,
prior to the determination of the undivided fee value, net infreguently
lesds the tribunel to gstimetz compensation with an eye to the subsse
gquent spporticnment.

Ae the foregoing anslysis from Orgel indicates, there has been con-
cern with inequitieas in cospernsetion imposed Uy the undivided fee rule.
4 P. Nichols, The lew of Eminent Domasin § 12.36[21 {1971}, summarizes
this concern as follows:

The method of valuation based upon the undivided fee hua

been criticized where there was a great disparity between thes

value of the undivided fee and the aggregate value of the

separate Interests. Valuation of the geparate intereats, under

such circumstences, has been held constitutional. [Citations omitted.]

It hes; in fact, been intimated thet where the undivided fee

rule cperates to the prejudice of the interest of the condemnee

it might be considered unconstitutional. [Cltation cmitted. ]

The way in which Californis has dealt with thege problems iz, to say the

least, novel.



Celifornls Law

Until 193%. the only indication of now Cnlifornie trested the problem
of divided irteresic wes Code of Oivii Procedure Sezchtion Lud:
128, The court, jury o raferse must hger duch legal testimony
a2 mey be ocfizred by any of the parvitiss to the proceeding, and there-
upon must agvartaln and asssgs:
i.. The valus of the property zought to bs- condemned, snd all
improvements therson pertaining to the realty, and of sack and every
geperate estate or interest therein; 17 it consists of different
parcels, the value of sach parcel and cach estete or interest therein
shall be separstely sesessed.
While this saction appsars to have adopbed & rule reguiring separate values
tion of the individusl interests rather than & two-phase proceeding such as
is required by the undivided fee rule, there were no appellate cases that
make this clear., Those who practiced in the field prior to 1939 assert that
there was no uniform method of conducting w condemnation trial whare there
were divided interests in property being teken. At times, the court would
Join all parties and treat the fec as though it were unencumbered; ob occa-
slona, the interssted parties would have thelr actions tried separately;
and in still other instances, the Jury would return the separate valuations
of the separate interests in one verdiet. Iv reallty, the procedure adopted
depended upon the particular judge hearing the case or srea of the state
where it was tried.

In 1939, Code of Civil Procedure Section 1246.1 was enacted to read:

1246.1, V¥here there are twe or more estates or divided interssts
in property sought to be condemned, the plaintiff ig entitled to have
the amount of the sward for said property first determined as between
plaintiff and all defendantz clalming any intepest therein; thereafter
in the game procesding the respeeitive rights of such defendants in and
to the award shall be determined by the court; Jjury, or Meferes and
the award apporticned sccordingly. The costs of determining the sppore
tiomment of the award shall be allowed to the defendants and taxed
sgainst the plaintiff except that the costs of determining any issue

as to title between two or more defendants shall be berne by the de-
fandants in eguch preportion as the court may direct.
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Because condemnore in Jaliforrls now bave @ choles. they almost inverlably

select the two-stige preceddr: Dacavse of ite adninisirailive convenience

e ban o

for them. This 2 eeb true, of cobesr, where they gse thel they can srrive

gt a smeller sward by separale va.mtlon of he andovidusl insersels,

Following adoption of Hcoticr 1286.%, ummerous casee ipdicated that

Califorris hed zdopisd tue undivided fao vale;

Mlhe proporty fo e nalke 3 17 ewned by a single person,
regardiess of separate internwbs tﬁ@f&lu; [feeple v, 0, & B, Hone-

!

builders, Iac., 142 Crl. App 24 405, 107, 20 P.0d 33, (1956}, ]

in determining th U
mupket velus 1a to be detersined by corsldering the property 83 & whole
epd a5 ¥ ownsd By olle persen, regeirdiess of the seperats intersstsy
therein. [El Monte School Diast. v, Wilkine, 177 Cel. App.2d b7, 5h-55,
1 Cal. Rptr. 715, (1960} .4

rnt of Ehe Aaward, the general rule iz that tha

Where there are separdte irntercsts in the land taken, the property
is to be valued ag if owned by s single perveson, regerdless of the
separate interests therein, subject te spporticonment. [Cpats Mesa
Union School Dist. v. Security First Nai'l Beak, 25k Cal, App.cd G
i1, &2 fal, Rpor. L13, L1967) .7

However, in 1867, the lesding case of Pecple v, Lyobar, Ime,, 253

Cal. App.2¢ 870, 62 Cal. Rptr. 320 {1967), vewme dows. The cape ig attached

aa Exhiblt I. Lynbar held that prior court expressions of the undivided

fee rule were dicta and not epplieable; that Section 1245.1 ig a procedural stat-
ute only; embodying & twoestage t-'n) but not neccecordily the undivided fee
rule; thet use of the undivided fee ruie ignores marke? reality in cases

where the vealue of the whole sz encusbered difTers fron the value of the

whele in an unsnoueshered ntater snd thit, sinee tho Constitution reguires

thet each owner of property or g property intarest be compenssted for his

logs, the undivided fee rule may violaie thisg constitutional pripeipel

when applied to a sftuation whore the vslue of She fee as ancuombered )«

ceeds the value of the fee in ar unencumbered atate.



The tegt enunciated in Lynbar sppears to be o pirict warket wvalue fest:

- S

the condemnation award should he based on tie value the fee #8 encumbered wouid
have on the open market.

Subject to cerfaln dimiietions dhiscn arce not bere relsiant, to arrive

gt Thie value one mugt take inte ronoideration all these things upon
which such pariiss, Sz2sling with esch obther in the open marked, would
repaonably ELL{ [Citation cmitted.] For this purpuse iie properiy,
together will 4ll of its compenseble albeibutes, wust Le valued as the
copgemnor Jinds i1, including without Limitation thereby, the state of
its fitle, and in this case, the Tidewater ieaseheold. [Citations omitted. ]
We sy this becsuse this very valusble lessehold 1z one of the things
whlch such 8 buyer and seller woibld consider in the gpen market in

fixing the price at which the owmersiin of the property would be trana-
Terred. To sy that the oulstence of duck A Lease should be ignered

by regorting to the legal fiction and legel pretense of & single

owner i8 to lghore the realities of the market place. [Footnote ocmitted.}
If compensation is to be Just and if the property cwner is to be made '
whole for the involuntary loss of hils property to the state, this cannot
be permitted to nappen. {253 Cal. App.24 at 881-882, 62 Cal. Rptr.

at {emphasis added). ]

The holding in EEEEEﬂ that property subject to & leashhold should be
valued in light of the favorable leasehold hes both case and stetutory
precedent. The Californis Supreme Court has held thet, in & case involving
the condsmnation of property subject to a faversblis leasehold, the appraiser
could wvalus the fee with the beonus velue of the lessehold added:

{Ilt is %he general rule that income foom propety in the way of rents

is prepe &2l mmrf to be cenpldered in arriving st the measare of cof-

pensation to be paid for the taking of propevty. [Pecple v. Dunn, 46
Cal.2d 639, 641, 297 P.2d Géh, (19561 {Exhibit II attached). ]

Likewige, Evidence (ode Section BL7 provides in pertinent part:
¥ B

817. When relevani to the detsrmination of the valus of
proverty, & witness may take indo acoount a3 a basis for his opinion
the rent reserved snd other terms and clrcumstances of any lease which
included the propsriy or property interest being valued or any part
thereof which wae in eifect within a reasohable time before or after
the date of valustlon. . . .

Cases following Lynbar have, in dictum, ciled Lyrbar with approval.

See, ©.g., 380 Prancizeo Bay Areus Hapid Transit Dist. v, MeHeegan, 265

Cal, &pp.2d 263, T1 Cal. Rptr. 204 {1968}, and City of Sants Barbara v,

b
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Cai. Bptr. 63% (1971}, =g alse County of

L,;!J
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Potrag, 21 Cel. App. 3

Les Apgeles v. American Snv, & Loan fss'n, 25 Ual, App.3d 7, Jal. Rptr.

{1972} {attached sz Exhibit TIL} for an interesting discosgion of the
meri.tes of the undivided Z:ie ruie, ‘he separste veluvation of interegte sp-

proacn, and the Lynoar ruis.

Thae Lynsar approach, while 1€ appea-s 10 oosrehe adeguantely 1o sitoge
tiene where ihe veliue of the whole g saponesd by dlvided interesis, preeents

prableme where the valus of the vwhole 3 dlsloisbeo by the existencs of

ivided inderssts.  Dlctow in s porilen of ths Lynbar opinlon denying a peti-

¢ it e v

tion for rehearing unforturstely adopts the positlion that 5 strict market
value approsch would bhe epplicsble in such & sltuetions

If the actusl rent under the existing leasge ig above the fair markat
value of the percel taken, ordinsrily the fair market value of that
parcel will be enhanced and the condemnor must pay more for it by
way of just compensation. If, on the olher hand, the sctual rental value
under the existlng lease is lezs than sueh fair rental value, ore
dinarily the fair merket value of the percel tsken will be reduced
aceordingly and the condemnor then peys less by wey of Just come
pensation, In either event the condepnor pays for what it takes

in the conditlon the parczl wes on the dste of valustion or condie
tion. (253 Cal, App.2d at B8BhL, 62 Cel. Rpir. at {emphasis in
originell. ]

This comment was the basis of an atieck on the Lynbar approach by Horgen

& Bdgar, Lepsehold Valustion Freblem in Eminent Domain, 4 U.S.F. L. Rev.

1L {1969). The more considsred commentery, however, indicates not that
the Lynbar spproach should be sbandoned, but rather thet it should be
uged in those cases where the value of fhe whols would be enhanced by
divided 1nteréat5; in gther ceges, the undivided fee rule weuld control.

See, e.g.. Hote, Tne Urdlivided Fee Tule ir Callfornis, 20 H&stings L.J.

TL? {1969); Hanner, And Now for o Word Fron the Sponscr: vecgle v, Lynbar,

Inc., Reviaived; 5 U8.F, L, Rev, 39 {19Y2): Conment, Negutive Leaseholds:




- of Jupt Uempensaztion,

- < w Ewi Fm oo % 2 . 4 . P v et T P
2L Buffaic L. Rev. 174 {1371, Cf, Uleviean v, County of Los Anegeles,

(

S 43 subdect o 2 lease at
ﬁ?iw tignunid neither o bupe
valus. The ouwner
cire award, 300,000,
i pe B A0 then, 1Y the
Lew is Lo keep 3ha dz;Jumputxe condemner
will cniv suffer This ncwever, means that
the court will be g?ﬁﬁauu ?hcrt wn&nf after the condemner is dis=
charged, 1t abttempis o award both the lesscor and the lessee Just
coppensation for thelr respective interasts, This result is used
B8 the reduetio ad ahsupdum In Horgan and Bdgar [citation osmitted],
Mr. Kenner [citation imitted] argues persuasively that the holding
of Lynbar compels no such absurdity,

I

372}

t._..n

26 Cal, fApp.33 3090, 53 u.G, Cal. Eotr. . fn,

If real properly
the ecetcmic rent, the
den on the lszases. nor
of the property wouid therefop
If, howsver, the I 1

'?q.

There are other preblems, however, even with a Lymbar-undivided fee
combination approach. Buppose, for example, the fee is subject to mn
easement that decreasss its value and yet, at the same time, is subject
to 8 favorable lease of the Lymbar type. Application of either the bar
or the undivided fee rule will fell to sdequately take into account both
the intereat of the lessor and the interest of the easement holder. This
will probably be true of most cases where thers gsre several interests in
the property belng taken.

The Lynbar-undivided fee approach is alsc incapsble of deallng with
the situation where the initerest in property dess not affect the fee at
all and yet ie quite valuable %o the owner of the interest, Typicel of
this situstion is the eamrement that does not burden the servient tensment
and yet HupﬁiiEE the only access to the dominant tepement, Since Lynber
leoks to the value of the fee as ancumbersd, it wonld compensate at the
straight fee wvalue., TIhe tobel sward must then be split beﬁweén the owner
of the fseiand the owner of the vasemert: one or the ciber {or beth} will
te denied full cg&penaatjan Tor his interssgt.

il



Separate Veluatlon of Interests

The foregoing examples 1liustrate the inadequecles of hoth the undivided

fee rule and the Lynbar rule. They suggest that pe.haps a more fair method

éf valuation of prcperty'auhject to divided interssts 1s to value each interest
separstely and m&ke the award on that besis. Thia wouid alac be procedurally
and ecoﬁomically simpler fér the Individual property‘owner since he would be
required to participate conly in his part of a one-stege proceeding.

The juriadictions that have adopted the approach of peparate valustion
of interests in this country are in a distinet minority. Arizona, Georgla, and
Utah have done so through court implementation of statutes similar to Califor-
nia's Code of Civil Procedure Section 1248, supra (the only California law
prior to 1939). The other states that have adopted the separate valuation
technique {such ae Maryland, Massachusetts, Milssouri, and Nebreeka) have done
80 on & limited basis only where separate veluatlion would yileld a substantial-
ly different ;ctal award than the undivided fee rule, whether greater or 1ess._
Maryland Rule Ul9(g) provides express authority for such an appreoach:

The ifonguisition shall set forth the amount of demages, 1if any, to
which each defendant or clags of defendants is sntitled or, If the court

3o orders, the total amount <% dameges awarded or both.

Jurisdictions outside the-United States make extensive use of the separete
valustion of interests epproach. For exsmple, the Ontario Expropriations Act,
Section 16 provides:

Where there are more separate intereste than one in land, other
than the interest of & securlity holder or a vendor under an agresment

for sale, the market velue of each separate interest shall be separately
valued.

In this connection, the Iaw Reform Commission of British Columbia, Report on

Expropriation p. 135 (1971}, should be of interest:

s e



The present practice in British Columbie appears to be to value
different interest: in lani veparately, except in the case of mortgages
and agreements for sale. Where there is & mortgage or agreement for
gale, the amount owing is cmliculated and deducted from the over-all
market value of the land; the mortgagor or purchaser, as the case might
be, 1s then entlitled to the halance,

The reason for separste valusiions 1s thet separate interests may
have different standards of velue. This has been long-recognized in ex-
propriation law. Thus, the totality of the values of the various separate
interests in a# parcel of iland may exceed, or be less than, the market
value of the jand, &s an undivided fee.

The Onterio Iaw Reform Commission recommended that the expropriation
statute should make clear that separate valuatlions should be made where
there are different interests, except in the cese of mortgages and
vendors' interests under agreements for sale. This recommendation was
implemented in the (ntario statute. The Ontaric Commission also recom-
mended that, where such separate valuations are made, they should be made
&t the same time and by the same body, but this proposal was not imple-
mented.

The Clyne Commission recommended that all interesta be valued seps«
rately, and by the same Judge and at the same time.

We propoese, as the Clyne Commission did, that all valuaticns should
be sepsrate. This is perticularly important in view of our proposal on .
mortgage valuation, which is discussed at length in Part G of this .
chapter. ’

Accordingly, we recommend:

Where there are separate interests in land, the market value of each
phould be determined separately.

There are real problems with separate valuation of interests, however.

Te begin with, separate Interests that affect value can be easily created by

contract with the eim to increase the demage award in condemnaticon. This was

the concern of one dissent to People v. Dunn, supra, {Exhibit II). Any time

we depart from a sirict undivided fee rule,thia problem can arise.

Separate valuation can also fail to provide adequate compensation where

the aeparate Intereste are legitimetely created. BSuppose, for example, that

the fee I8 severely burdened by an egeement that 1s of little value to the

owner of the eagement but is more in the neture of a convenlence to hinm.

-



Separate valuatlon of earh interest would resvlt in 2 very low award to the
fee owner and Litile or 1othing 1o tﬁe owner of the edszment. This could be
quite unfair tc the fee cwner who might easily ve able to extlinguish the ease-
ment for & smell amount &nd have : readily salable and valuable full fee,
absent the interrupilcn by the condemnstion. Moreover, 11 might well be that
the emgerent ls nf tremendous valus to the easerent holder, yet would be un-
saleble on the marxzet becAause it has wuliue only for him; he would get nothing
under & separgte valuaiion formule. Neither of thesge problems arlaes under the
undivided fee rule.

Perhaps the greétest dravbacks to & separate valuation approach for our
purpoges a&re lta procedural ranificétions. Under either an undivided fee test
or the Lynbar test, the valuation of property is conducted in a two-stage
ocperation. The first stage is the only stage the condemmor 1s 1lnvolved in to
provide a aingle lump-sum award. The condemnor is not forced to l1itigate each
individual interest. It is not forced to spend the time and money involvﬁd
in individusl eppreiesls and negoiliation and other ¢dministretive burdens.

Moreover, 1t would appear that, in the vast majority of the cases, sepa-
rate valuation trials for each interest would be wasteful, for the property
ownere have elther mgreed how the swerd 1s to be split or thelr contracts
(e.g., lemses) prescribe how 1t is to be split if at all. In these situations,
‘n first-stage trisl as to total value is obviously the best way to proceed.

Finally, -some sorts of interests simply should not or cannot be valued
separately.. Examples bf these Bre mortgages, rilghts under sale contracta, and
options to purchase, which might well be simply deducted from the award to the

owner



Staff Propossl

Each of the three nejor approaéhcs Lo valustion of property subject to
divided interests discussed lu this memorandum--the undivided fee rule, the
Lynbar rule, and the separgte valuation rule--has s¢rious druwbacks, both
subetantive and procedursl.

Apart from sdoptliig one of these approaches wnolesale, with its particulser
problems and advantages, the only reeslistic hope for lmprovement the staff
can vigualize is to tgke the Callfornia law and rid it of some of 1ts worst
features. The staff propogal is to codify the undivided fee-lynbar mix
presently in effect in California but to remedy the obvious defects in the
existing California law. 4 draft étatute to saccomplish this objective is set
out &8 Exhibit IV.

Respectfully submitted,

Nathaniel Sterling
gtaff Counsel
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CHAPTER 6. COMPENSATION FOR DIVIDED INTERESTS

Article 1. General Provisions

§ 1250.010. Procedure for compensating divided interests

, 1256.01'3). Where there are divided interests in property acgquired
by eminent domain, the ;.mount of compensation shall be firat detarmined
ags between plaintiff a_nci all defendants cleiming an interest in property.
Therenfter, in the same proceeding, the trier of fact shall determine
the respective rights of the defendents in and to the amount of compensa~
tion awarded and shall apportion the avard accordingly.

Compent. Section 1250.010 is intended as & procedural section cnly,
adopting s two-stage valuation procedure vhere there are divided interests in
property. Cf., People v. Lynbar, Inc., 253 Cal. App.2d 870, 62 Cal. Rptr. 320

{1967). It 1s the same in substance as the first sentence of former Section
1246.1 except that the procedure may no longer be invoked at the option of

the plaintiff but is now mandatory in gll cases,



§ 1250.020. Amount of compensation for divided interests

1250.020. ({a) Subject to subdivieion {b). where thare are
divided interests in 'property acquired by eminent domain, the amount
of ccmpensat_tion shell be based on the value of the property as if it
were owned by = single person in an undivided stete.

(b) Where the sggregate value of all the interests in the prop-
erty exceeds the amount provided in subdivision (a}, the smount of
compensation shall include an emount sufficlent to compensete all the

intereats in the property.

Cooment, Section 1250.020 provides the general rule for the amount of
compensation to be determined in the first stage where there are divided

interssts in the property taken.
Bubdivision {a) states the basic rule of the undivided fee, lomng &

feature off California law, See, e.z2., People v. 8, &E Homebuildera, Inec.,
1k2 Cal. App.2d 105, 107, 298 P.2d 53, (1956); El Monte School Dist. v.
Wilkins, 177 Cal. App.2d b7, 54«55, 1 Cal. Rptr. 715,  (1960); Costa
Meaa Union School Dist. v, Security First Nay'l Bamk, 254 Cal. App.2d 4, 11,

62 Cal. Rptr. 113, (1967). Of course, vhere the condemnor seeks to
scquire only a limited interest in the property, as in the case where the
condemmor already owns an interest in the property and seeks only the
remainder, the compensation required by subdivision {(a) is not the value of
the undivided fee but only the value of the "property acquired" as if held
in sn undivided state. Cf. Federal 0il Co. v. Cliy of Culver'City, 179 Cal.
App.2d 93, '3 Cal. Rptr. 519 (1960); County of Lo Angeles v. American Sav.
& Loan Ass'n, 26 Cal. App.3d 7, Cal. Rptr. (1972).

.....

Subdivision (b) provides for compensaticn of emounts in excess of the

undivided fee value provided in subdivision (s). Prior law allowed such

=



§ 1250.020

amounts in excess of the undivided fee in cases whert the value of the fee

was "enhanced” by the existence of an interest. See People v. Lynbar, Inc.,

253 Cal. App.2d 870, 62 Cal. Rptr. 320 (1967); see also People v. Dunn, 46

Cal.2d 539, 297 P.2d 96k (19%6). Subdivision (b) expands this rule to meke
clear that the existence of intereste of value should be compensated regard-

less whether they serve to enhance or diminish the vaiue of the fes.



§ 1250.030. Costs of apportionment among divided interests

| 1250.030, 'The costs of @gtefminins the epporticnment of the award
aimll. be: ailowed to ‘the defendants and taxed against the plaintiff ex-
cept that ‘ﬁﬁe costs of determining any lssue as to title betieen two or
more defendants shall be borme by the defemdants in such proportion as

the court may diredt.’

Comment. Bection 1250.030 is the same ae the second sentence. of

former Section 1246.1.

e



