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Memorandum 73--8 

Subject: Study 36.50 - Condemnation (Just Compensa1:10n and Measure of DalllBges-­
Draft Statute) 

Background 

At the December 1972 meeting, the Commission .lP8de a start on the drafting 

of a compensation statute. Exhibit I is a redrsft of the compensation statute 

along the lines indicated by the Commission. It should be carefully examined. 

This memorsndum points out a few portions of the drsft that are IlOtewort~ 

and presents some additionsl IP8terial in aress where the Commission requested 

further information. 

Enhancement and Blight 

Section 1245.340 omits a subdivision to codify Woolstenhn1me (the Oousti-

tution requires thBt a property owner receive enhancement in value~.eaused by 

the imminence of the proJect for which the property is taken so long as the 

enhancement occured at a time when it was reasonably certain the property would 

not betaken for the project). The staff now sees no po1llt in codifying a 

rule it does not believe is a good rule. thereby preventing the court from, 

in effect, reversing itself some time in the future. In addition, the staff 

has come to view Woolstenhulme as an elaborstion of the "scope of the project" 

rule discussed in the Comment. 

Section 1245.340 also omits a requirement that the property owner mu.t 

suffer any depreciation in value thBt he might have prevented by proper miti­

gating actions. Government Code Section 1261.2, for example, reads in pert: 

AQy decrease or increase in the fair market value of real property to be 
acquired prior to the date of valuation caused bf the publiC ~t . 
for which such property is acquired, or by the 1 kelihood tha~rt, 
would be acquired for such improvement, other than that due to ;ehldcal 
deteriorstion witb,in the reasonable control of the owner or occupant, will 
be disregarded in determining the compensation for the property. • • • 
[Emphasis added. 1 
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In principle, of L~urse, physical deterioration of buildings and structures 

should be considered in determining me.rket value. However, when the taking 

is imminent and the buildings are expected to be demolished, the owuer should 

not be held to a high duty to take precautions to prevent waste and vandalism; 

yet the "reasonable control" test might produce that result. Omission of the 

emphasized phrase will avoid the risk of imposing an undue burden on the 

property owner in the form of an unrealistic duty of me.intenance. 

Time of Passage of Title 

Title to property in an eminent dome.in proceeding passes from defendant 

to plaintiff at the time of recordation of the final order of eonde~ion: 

The title to the property described in the final order of condemnation 
vests in the plaintiff for the purposes described therein upon the date! 
that a certified copy of the final ordar of condemnfttion 1s recorded in 
the office of the recorder of the county. [Code Civ. 'roe. § 1253.1 

'rhus, the legal incidents that norme.lly attend title transfer, such 88 lie .. 

bUit)" for propertY" -taxes, depend upon recordation of the t~l order ot con-

demn&t1on. There are, however, speciU statutory provisions thlt modify this 

general rule to provide in substance that the proration of taxes, interest, 

and risk of loss shift when possession of the property is taken una.r AUlr"rder 

Of possession. Each of these special provisions is drafted in light of the 

particular problem. Thus, for interest purposes, interest accrues when the 

condemnor is entitled to take possession whether or not possession is taken. 

On the other hand, risk of loss shifts only when possession is taken or the 

property owner moves from the property in compliance with the order of pesses-

sion. 

In addition, it has been held that, where an assessment lien was levied 

upon property after possession was taken by the condemnor but prior to recorda-

tion of the final judgment, the property owner could not be held liable. See, 
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e.g., People v. Peninsula Title Guarantee Co., 47 Ca1.2d 29 301 P.2d 1 (1956): 

There 1s no passage of title in condemnation proceedings until an award 
has been made and the final judgment in condemnation filed in the office 
of the county recorder. (Code Civ. Proc., § 1253; Metropolitan water 
Dist. v. Adams, 16 Cal.2d 676 [107 P.2d 6181.) However, as an exception 
to the strict application of the law, it 1s recognized that a "taldng" of 
sufficient consequences is deemed to have the same effect of finality of 
transfer for specific purposes as does passage of title. [47 Cal.2d at 
33· J 

Ani again, if possession is taken prior to judgment, tbe.t is the time the right 

to the condemnation award accrues. People v. Joerger, 12 Cal. App.2d 665, 

55 p.2d 1269 (1936); People v. Gianni (Ct. of Appeal, 1st Dist., Dec; 1972); 

We plan to draft a section to cover this matter at a later time. 

Finally, where there is an early "taking" of property in the form of a 

physical invaSion or direct legal restraint (inverse liability), losses due to 

a general decline in market value in the area or to the adverse consequences 

of a natural disaster would be borne by the condemnor since the taking of the 

property is said to have occurred at the earlier date. !O.opping vo-City ot 

P.2d _, _ Cal. Rptr. _ (1972)(dictum). 

Risk of Loss 

Consonant with the preceding discussion of passage of title, risk of loss 

to property is placed upon the condemnee until there is an actual taking of 

possession or of title by "he condemnor. RedevelgpmentAgency v. Maxwell, 193 

Cal. App.2d 414, 14 Cal. Rptr. 170 (1961). This rule is codified and made 

more precise in Code of Civil Procedure Section 1249.1 (enacted in 1961 upon 

Commission recommendation prior to the decision in the Maxwell case)": 

1249.1. All improvements pertaining to the realty that are on the 
property at the time of the service of gummons and which affect its value 
shall be considered in the assessment of compensation, damages and special 
benefits unless they are removed or destroyed before the earliest of the 
follOWing times: 
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(a) The time the title to the property is taken by the plaintiff. 

(b) The time the possession of the property is taken by the 
plaintiff. 

(c) The time the defendant moves from the property in compliance 
with an order of possession. 

This rule appears to work equitablY and corresponds to the allocation of risk 

of loss normally in property sales transactions·. And, since the condemnor is 

merely a plaintiff and may never obtain final judgment, it is appropriate that 

it not be put to the burden of insuring property it may never acquire. It is 

accordingly recodified as Section 1245.230. 

However, where there is a "de facto" taking of property of the type 

described in Klopping, such as results from an actual "physical invasion or 

direct legal restraint," there are serious problems to applying a rule that the 

condemnor must bear the risk of loss. If the condemnor is to bear the burden 

of insuring; it should be able easily to detennins when the burden commences 

rather tbil.n having to await the outcome of an inverse condemnation action after 

the property has been destroyed. To a limited extent, this consideration is 

mitigated by the fact that the condemnor may have adequate notice if the risk 

of loss shifts only where there is a physical invasion or a direct restraint on 

use of the property. In addition, even where the invasion or restraint is 

clear, the taking may be of such a limited nature as not to justify the shift-

ing of the risk of loss for the whole property to the condemnor. For these 

reasons, the staff recommends that no language be added to the existing law 

to codify the situation mentioned in Klopping. 

Part1Blly Qompleted Improvements 

The basic rule of compensation is that only improvements on the property 

at the time of service of summons are compensated; those placed on the property 
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at a later time are not compenooted. The reason for this rule is clear: The 

public should not have to pay prices for property that are inflated by con­

struction undertaken after the property owner has actual knowledge that the 

property will be taken by eminent domain. 

The Commission has previously discussed the problems this rule creates 

Where there is an improvement in the process of construction on the property. 

Here it may be equitable to allow compensation for some additional construc­

tion either to protect the improvement from injury pending determination of 

its value or to protect the public from injury caused by the existence of an 

incomplete structure or excavation. In addition, there may be other situations 

where it is fair to allow compensation for some additional work subsequent to 

service of summons--e.g., the improvement is nearly complete and will have a 

useful life prior to the time possession is transferred, or the improvement 

itself is required for publiC use. In these cases, it may be equitable to 

permit further construction. 

There are other possible ways of handling some of these problems. For 

example, the problem of damage to the improvement prior to trial of valuation 

could be resolved by preventing jury view. However, this solution presents 

difficulties in that the improvement may only be a small part of the property 

taken, and it might not be wise to prevent a view of the whole premises because 

of the existence of a damaged improvement. The judge could, of course, exer­

cise his judgment as to whether permitting the jury to view the property would 

be prejudicial to the property owner. Or a view by the jury could be allowed 

only with the consent of the property owner. Likewise, the solution of re­

quiring immediate possession of property on which there is a partially completed 

improvement has serious drawbacks. The condemnor may well not have the money 
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for a deposit at hand at the time of service of swmnons. It would be economi-

cally better to halt construction by service of summons than to force the con-

demnor to allow completion of the improvement because it cannot afford to 

serve summons and take' possession. 

The most practicable solution, then, is to allow compensation for further 

construction in certain limited situations. Because the situations envisaged 

are so diverse, and because there are undoubtedly many others that would be 

appropriate but that are not described above, the staff believes that it 

would be best not to codify any standards in a statute. Rather, compensation 

would be allowed if the improvements are made with the consent of the condemnor, 

or if the court in its discretion allows them. The Comment to the statute 

would then indicate the general intent of the provision, giving examples of 

the types of situations the statute is intended to cover. A proviSion 

dee1gll8d to acCQiupl1sh this is set out in Section 1245.240. 
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CHAPTER 5. COMPENSATION· 

Article 1. Geneflll Provislons 

§ 1245.010. Right ,to comPensstion 

1245.010. The owner of property acquired by eminent domain 

is entitled to co~enSation as provided in this chapter. 

CQmment. Section 1245.010 supersedes former Section 1248(1). See 

Section 123Q.070(uproperty" includes any right or interest in property). 

For apportionment o~ award among owners, see Chapter 6, (OOIIIIII6ncing with 

Section 1250.010). 

'" _.' 



./ , , 

§ 1245.020. Other statutes not affected 

1245.020. Nothing in this chapter affects any right the owner 

of property.acquired by eminent domain may have under any other statute. 

Comment. Chapter 5 (commencingwitb Section 1245.010) does.lDOtaffect 

any statutory proVisions providing for additional COIIIPE!nsation, such as 

compensation for relocation of public utility facilities. See discussion in 
, 

A Study Relat:l;ng to Sovereign Dm!unity, 5 cal. L. Revision Comm'n Reports 1, 

78-96 (1963). See also Govt.Code § 7260 et Seq. (relocation assistance). 

L1ltewise, Chapter 5 in no way limits additional amounts that may be 

required by Article I, Section 14, the "Just Compe~tion" clause of the 

california Constitution. See Section 1230.110 ("statute" includes constitu­

tion) • On the other hand, the fa ct that the to Just COIIIPE!nsa tion" clause may 

require amounts 1ess·than are provided in Chapter 5 doe~ not limit the c~ 

pensation required by Chapter 5 • 

"- " 



-

Article 2. Date ofV8.1u$tion 

COIIIIlent. Article 2 (cOlllll6ncing with Section 1245.110) supersedes 

those portions of Code of Civil Procedure Section 1249 that formerly speci­

fied two alternative dates of valuation. Article 2 provides a dlite of 

valuation for all eminent domain proceedings other than certain proceedings 

by political subdivisions to take property of public utilities. DeciSions 

construing former Code of Civil: Pro.cedure Section 1249 held that its provi­

Bions governing the date of valuation and the Jllildng of subsequent improve­

ments do not apply in proceedings by politiCal subd1visions to take the 

property of public utilities brOught either under the general eminent doaBin 

statutes or under theprov1sions of the Public Utilities· Code. Citi.zeJl IS 

Util. Co. v.Superior CQurt, 59 CBl.2d.805, 3B2 P.2d 356, 31 Csl. Rptr. 316 

(1963); Marin~c1pa.l Water Dist. v. Mlrin water .. Power Co. , 178 Csl. 308, 

173 p.469 (1918). 'lh1s construction is continued under Article 2 and under 

Section 1245.2/K). 
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§ 1245.110. Date of valuation fixed by deposit 

1245.110. Unless an earlier date of valuation i's applicable 

under this article, if the plaintiff deposits the probable just com· 

pensatlon in accordance with Article 1 (commendng :with Section 

1255.010) of Chapter 7 or deposits the amount of the judglllSnt in 

accordance with Article 3 (coamencing with !'Iection 1255.310) of 

Chapter 7, the date of valuation is the date on wbich the deposit is 

made. 

COIIIIISnt. Section 1245.110 permits the plaintiff', by makil!g a deposit, 

to establish thedste of valuation as of a date no later than the date the 

deposit is mde. The'rule under the language formerly contained in Section 

1249 was to the contrary; neither the ma,king of a deposit nor the taking of 

possession bad any bearin& on the date of valuation. See City of Los Angeles 

v. Tower, 90 Cal. App.2d 869, 204p.2d 395 (;1.949). The'date of valuation my 

be earlier then the date of the deposit, and SUbSel:J,UElIlt events my cause such 

an earlier date of valuation to shift to the da,te of deposit. Blt a date of 

valuation established by a deposit cannot be shiftedtoa later date by any 

of the Circumstances mentioned in the following sections. 

' .. , .... . ,'. 



§ 1245.120. Trial within one year 

1245.120. If the issue of compensation is brought to tr:l.al 

within one year after thll filing of the complaint, the date of valu­

ation is the date of the filing 'of the complaint. 

Cement. Section 1245.120 continues the substance of the rule pro-

videdin fOl'lllE!rCode of Civil Procedure Section 1249, but the date of the 

filing of the complaint-"':rather than the date of the isElUllDcfJ of BUIIIIIOns-­

is used in determining the date ·Of valuation. QrdiDBrily, the dates are 

the same, but this is not always the osse. See Hllrri!§tOD v. SUperior Co\lrt, 

194 cal. 185, 228 P. 15 (19<'!4). As the isElUllnce of SUIIIDOns is not essential 

/to establish the court's jurisdiction over the property (see 8Irringtor! v. 

Superior Court, supra, and' DreSSei:v. SuP!rior Court, 231 cal. App.2d 68, 41 

cal. Rptr. 473 (1964», ths date of the filing of the complaint is a more 

appropriate date. 

.,-
., , 
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§ 1245.130. Trial not within one year 

1245.130. If the issue of compensation .isnot brought to trial 

within one year after the filing of the cOIDplaint, the date of valua-

tion is the date of the commencement of the trial unless the delay is 

caused by the defendant, in which case the date of valuation is the 

date of the. filing of the complaint. 

COIIIIIent. Section 1245.13Qestabl:l.shes the date of valuation where that 

date is not established by an earlier deposit (Section-1245.1l0) or by the 

provision of Section 1245.120. Section 1245.13Q. which continues in effect 

a prOViso formerly contained in Section 1249, retains the date specified in 

Section 1245.120 as the date of valuat,1on in any case in which the delay in 

reaching trial is caused by the defendant. 

With respect to the date theta trial ie cOJIIIIenced, see Evidence Code 

Section 12 and the Comment to thet sect1on. 

It' a new trial is ordered or a mistrial is declared aDa the new trial 

or retrial is not cClllQenced within one year after the filing of tbe complaint, 

the date of valuation is determined under Section 1245.140 or Sec1;ion 1245.150 

rather then Section 1245.130. However, if the new trial or retrial is cOJIIIIenced 

within one year 'after the filing of the complaint:. the date of valuation is 

determined by Section 1245.120 

-,' ., 



§ 1245.140. New trial 

1245.140. (a) If a new trial is ordered by the trial or appellate 

court and the new trial is not cOmmenced within one year lifter the fiUng 

of the complaint, the date of valuation is the date of the commencement 

of such new trial. 

(b) Notwithstlinding subdivision (II), the date of yalUlition in the 

new trial is the same _date as the date of valUlition in the previous· 

trial if the plaint:l.ff has deposited the amount of the jud(pDent in 

accordance with Article 3 (comnencing with Section 1255.310) of Chapter 7 

within 30 days after th~ entry of judgment or, if a motion for new trial 

or to vacate or set aside the judgment has ~n JDfIde, within 30 days 

after disposition ot such motion. 

Comment. Section 1245.140 dee.lswith the date of valUllt:l.on where II 

new trial is ordered. Generally, the date of vaJuation is the date of valUII-

tion used in the previous trial:l.f the deposit is ma.de within 30 days after 

entry of judgment or, if a motion for II Dew tr~l or to vacate or set aside 

the judgment has been-mede,within 10 days after disposition of such motion. 

If the deposit is me_de thereafter but prior to the commencement of the new 

trial, the date of valUlition is the date of deposit. See Section 1245.110. 

Section 1245.140 does not apply where an i!Brlier date of- valuation has been 

established by a deposit prior to jud(pDent. See Section 1245.110. 

Under the language contliined in Section 1249 of the Code of Civil Proee­

d\ire, the questlot:.,~aewhether the original date of valuation or the date 



of the new trial shoul4 be employed in new trials in eminentdoamin procee4-

ings. The Supreme Court of ·Celifornia ultimately held that the ~te of valu­

ation establishe4 in the first trial, rather than the ~te of the new trial, 

should normally' be used. See People v. z.m.ata,~5 CBl.2d 1, 357 P.2d 833, 

9 Cel.Rptr. 601(1960). Section 1245.140 reverses thereSl\lt obtained by 

that decision unless the date of valuationhaa been established by the d~osit 

of the amount of the Judgment in accordance with Article 3 (commencing with 

Section 1255.310) of Chapter 7. The section applies whether the new trial is 

granted by the trial court or by an appellate court. However, it a mistrial 

is deClare4, further proceedings are not considered a "new trial," and the 

~te of valuation is determined under Section 1245.l50rather than under 

Section 1245.140~ 



§ 1245.150. Mistrial 

1245.150. (a) If·a mstrial is declared and the retrial is not 

commenced within one. year after the filing of thecomp~int~ the date 

of valuation is the date of the commencement ot't;he retrial of the case; 

(b) Notwithstailding subdivision (a), the date of valuation in 

the retrial is the. same' date as the date of valuation in the trial in 

which the mistrial was declared if the Plaintiff depoSits the probable 

Just compensation in accordance with Article l'(commencing'withSec­

tion 1255.010) of Chapter 7 within. ~days after the declaration of 

mistrial. 

COmment. Section 1245.1:10 deals with the date of valuation where a 

mistrial is declared. The section adopts the principle established by' Sec­

tion 1245.140 which governs the date of valuation wheu a new trial is 

ordered. See the ComI1Ient to Section 1245.140. 

Under the language formerly contained in SectiOl;l 1249, the effect, if 

any, of a mistrial upon the' date of. valuation was, uncertain. An unpublished 

court of appeal decision held that the abortive trial prooeeding was of no 

consequence in this connection and that, if the retrial besan more then one 

year after the date of issuance of SUIIIIIIODS; the date of valuation was the date 

of the retrial if the delay was not caused by the condemnee. People v. mul, 

2 Civil No. 29159 (2d Diet. 1965). 

For the purpose of Section l245.15O, a "retrial" follOWing a mistrial 

is distinguished from a new trial following an appeal or a motion for new 



/ , 

"-- ". 

tr1S1 granted under Code of Civil Procedure Section 657. See Section 

1245 .1!40 am the Comment to that section. As to the distinction, see 3 

B. Witkin, cal1fornia Procedure Attack on Jydsment in Ti:"1!101 CoUrt § 24 

at 2072 (1954). 
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Article 3. . Compensation for Improvements 

Pertaining to Realty and Crops 

§ 1245.210. Improvements pertaining tO,realty 

(Will include equipment installed for use in fixed location.) 

[Not yet dra fted • .1 
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§ 1245.220. Compensation for impr¢'lre~nts pertainlog to t~ realty 

1245.220. Except as otherwise provided .by statute,all improve­

ments pertaining to the realty shall be taken into account in determin-

ing compensation. 

Collilllent. Section 1245.220 sUJlElrsedes portione of former Sections 

1248 (compensation shall be. awarded for thepl"Operty taken "and all improve­

ments thereon pertaining to the realty" land 1249; 1 ("All improvements per­

taining to the realty that are on the property at .. the time'of the service 
/ 

of sUlllllOns and which affect its value shall be' conaidere.d in the assessment 

of compensa t ion . • . ."). 

For exceptions to the rule prOvided in SecUon1245.220, .see Sections 

1245.230 (improvements removed or destroyed), 1245.240 (improvements IIIBde 

after serviCe of SIlIII!!IOns) • .£!.:. Section 1245.250 (growing crops). 

Note. This section retains the presently used phrase "improvements 
pertaining to the realty." When a phrase1s developed to describe improveJllBnts 
that are a part of the realty, that phrase will be used ~re.v 



( 
'-

. § 1245.230. ~rovements removed or destroyed 

1245.230. Improvements pertaining to the realty shall not be 

taken into account in determining compensation for the property taken 

to the extent that they are remoVed or destroyed before the earliest 

of the following times: 

(a ) The time the plaintiff ta~e.s title to the property. 

(b) The time the plaintiff takes po.sess~on of the property. 

(c) The time the defenda,nt moves from .the property in com-

pliance with an order tor possession. 

cOOunent. Section 1245.230 contihues the subatance of former Section 

1249.1. See also Rede'l"elopment AgenOX v.Mucwell, 193 Cal. App.2d 414, 

14 Cal. Rptr. 110 (1961). See also'SectionOOOO.OO (title to property 

acquired by eminent .domain passes upon the date that a certified copy of 

the final order of condemnation is recorded).Cf.' KlQJ!P:Lng, v. ,City of 

Whittier, 8 Cal.3d 39, 46, _ P.2d _, _, _ Cal. Rptr. _, -.:... (1912) 

(dicttim)(risk of loss in inverse condemnation). 

As to the authority of the State Department of Public Works to secure 

fire insurance, see Government Code Section 11001·1. 

Note. This section retains the presently used phrase "improvements 
pertaining to the realty." When a phrase 1e develeped to describe improve­
ments that are a part of the realty, that phrase will be used here. 

" .,' .: " 
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§ l245.24o. Improvementlil made arnr'service ot '~ 

1245.240. ' (a) Improvements pertainiliB to the reillty made sub­

liIequent to the date, of liIervlce. of BWIIIIIOnlil shall nbt be taken into account 

in determining c~nsstion. 

(b) Subdivision <a) doell not appls< in any of the following ce.selil: 

(1) The illlprovement iii! one required to be made by a public utility 

to its utility system. 

(2) '!'he impro,ement is one made with the written consent of the 

plaintiff. 

(3) Tile illlprovement is one authorized to be mad~~ a court order 

issued after 11 . not iCed hearins alld upon a f1111111_ by the court that the 

hardship to the plaintiff ot: peZ'lllittins the improvellll!l!lt is clearly out- ' 

weighed by thebllrd'Bhip to the d.rentknt of not permitt:l.ng the1mprove­

ment. No order may be issued lUiiler thisparap1lJ!b after the plaintiff 

has deposited the amount of pi-obabl-e,1u~t 'CaDpellsstiQnin accordance 

with Article 1 (COIIlIIlenc1ns with SectiOn 1255.010). of Chapter 1 unless 
! . -

the wo,rk authorized by the order is neCessary to protect persons or 

other PrQperty against the risk of injury crested. by a partially com-

pleted illlprovement. 

Cooment. Section 1245.240 in noway limits the right ,of the property 

owner to make iIIIp~nts on hill property followirlg service of (II1mcms; it 

silllply states the general nU.e that the subsequent illlprovements will not be 

.' ' 



compensated and specifies those instances in which subsequent improvements 

will be compensated. If a property owner discontinues work on a partially 

completed improvement following service of summons, the losses he suffers as 

a result of the discontinuance may be compensable upon abandonment by the 

plaintiff or upon defeat of the right to take. See Section [ J. 

Subdivision (a), which continues the substance of the last sentence of 

fonner Section 1249, requires that, as a general rule, subsequent improve­

ments be uncompensated regardless whether they are made in good faith or bad. 

See City of Santa Barbara v. Petras, 21 Cal. App.2d 506, 98 Cal. Rptr. 635 

(1971),and El Monte School Dist. v. Wilkins, 177 Cal. App.2d 47, 1 Cal. Rptr. 

715 (1960). For exceptions to the rule stated in subdivision (a), see sub­

division (b) and Section 1245.250 (harvesting and marketing of crops). 

Subdivision (b)(l) codifies a judicially recognized exception to the 

general rule stated in subdivision (a). Citizen's util. Co. v. Superior Court, 

59 Cal.2d 805, 382 P.2d 356, 31 Cal. Rptr. 316 (1963). The standard of 

necessary improvements is more stringent than that utilized by the Public 

utilities Commission in a determination of compensation for the acquisition 

of utility property. .£!.:. Pub .... Util. Code § 1418 (improvements "beneficial 

to the system and reasonably and prudently made"). 

Subdivision (b)( 2), allowing compensation for subsequent improvements 

made with the consent of the plaintiff, is new. 

Subdivision (b)( 3) is intended to provide the defendant with the oppor­

tunity to make improvements that are r1e!l!Qf!lrirabl¥ in good faith and not 

-15-



§ 1245.240 

intended solely to enhance the amount of compensation pBJBble. Instances 

contempla ted by subdivision (b)( 3) where subsequent improvements might be 

compensable under the belancing of hardships test include: (1) The work 

is necessary to protect persons o~other property a~inst the risk of injury 

created by a partially completed improvement. (2) The work is necessary to 

protect a partially completed improvement that enhances the value of the 

land from being daDllged by vandalism or by exposure to the elements. ( 3) An 

improvement is near completion and the date of use of the property is distant, 

additional work enabling profitable use of the property pending dispossession. 

-16-



§ 1245.250. Ibrvesting and marketing of crops 

1245.250. (a) The owner of property acquired by eminent domain 

may harvest and retain the financial benefit for crops planted before 

or after the service of summons. 

(b) In the case of crops planted before service of summons, if 

the plaintiff takes possession of the property at a time that pre­

vents the defendant from 'the harvest aod IrArketing ct the cropa-, th~ 

value of the crops and the cost of any improvements made for their 

cultivation shall be included in the compensation awarded for the 

property taken. Where the plaintiff gives the defendant notice that 

it will take possession of the property at a time that will prevent 

the harvest of the crops, the value of the crops at the time of the 

notice and the cost of any improvements made for their cultivation 

before that time shall be included in the compensation awarded for the 

property taken. 

(c) In the case of crops planted after the service of summons, 

the compensation specified in subdivision (b) shall be allowed if the 

plaintiff has previously consented to the planting aod harvest. 

Comment. Section 1245.250 supersedes former Section 1249;2. Despite 

the contrary implication of the former section, Section 1245.250 makes clear 

that the defendant has the right to grow aod harvest crops and to retain 

the profit for his own benefit up to the time the property is actually taken. 
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§ 1245.250 

Subdivision(,L). Where possession is taken and the defendant is prevented from 

realizing the value of his crops, he is entitled to their value at that time, 

along with the cost of improvements ma.de for their cultivation, provided they 

were planted prior to service of summons. Subdivision (b). Otherwise, the 

defendant is not entitled to compensation for unharvested crops unless the 

plaintiff has agreed to permit their growth. Failure of the plaintiff to 

agre~where there will be an unreasonable delay in acquisition,ma.y subject 

the plaintiff to liability in inverse condemnation. See KloWing v. City 

of Whittier, 8 cal.3d 39, _ P.2d _, _ cal. Rptr. _ (1972). 
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Article 4. Measure of Compensation 

for Property Taken 

§ 1245.31°. Compensation for property taken 

1245.310. Compensation shall be awarded for the property taken. 

The measure of this compensation is the fair market value of the 

property taken. 

Comment. Section 1245.310 provides the basic rule that cOIIIpenaation 

for property taken by eminent domain is the fair \ll!rket value of the property. 

Cf. Section 1245. 330 (special purpose properties). 
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§ 1245.320. Fair market value 

1245.320. The fair market value of the property taken is the 

price on the date of valuation that would be agreed to by a seller, 

being willing to sell but under no particular or urgent necessity 

for BO dQing nor obliged to sell, and a buye~ being ready, willing, 

and able to buy but under no particular necessity for so dOing, 

dealing with each other in the open market and with 1'ul.l knowledge 

of all the uses and purposes for which the property is reasonably 

adaptable and available. 

Comment. Section 1245.320 is new. It codifies the definition of fair 

market value that has de1l:eloped through the case law. See,.!:.:.S..:.. Sacramento 

etc. R.R. v. Heilbron, 156 caL 408, 409, 104 P. g]9, 980 (1909),and ~ 

. Park School Dist. v. Metrim COrp., 176 caL App.2d 255, 263, 1 caL Rptr. 250, 

_ (1959). Although the phrase "the highest price estimated in terms of 

money" has been utilized in the case law definitions of fair market value, 

Section 1245.010 omits this phrase because it is confusing. No substantive 

change is intended by this omission. 

The standard provided in Section 1245 ~320 is the usual standard normally 

applied to valuation of property whether for eminent domain or for any other 

purpose. The:eI"idence admissible to prove fair market value is governed by the 

provisions of the Evidence Code. See especially Evid. Code § 810 et seq. 

Where comparable sales are used to determine the fair market value of property, 

the terms and conditions of such sales may be shown in an appropriate case. 

See Evic!· Code § 816. 
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§ 1245.330. Measure of compensation for special PUEPose property 

[Not yet drafted.] 
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§ 1245.340. Cllanges in property: value d.ue to imminence of project 

1245.340. Any change in the. value of the propertr taken that oc­

curred prior to the dste of valuation shall be excluded from the 

determination of cOll!pensation if' the change in value is attributable 

to any of the following: 

(a) The project for which the property is taken. 

(b) The eminent dOmain proceeding in which the property is taken. 

(c) Any prelimill$ry aetionao1'the pld,ntiff relating to the taking 

of the property. 

Comment. Section 1245.340 requires that the compensation for property 

taken by eminent dOmain be ~termined as if' there had been no enhancement or 

diminUtion in the value of property due to the ilIIninence 01' the eminent dOlll!lin 

proceeding or the project for which the property .i6 taken. The testpl'OV1ded 

in Section 1245.340 is the same as that epplied by state and federal law to 

offers for voluntary acquisition of property (Govt. Code § 72&r.2 and Uniform 

Relocation Assistance and Real Property Acquisition P6licies Act of 1970, 

§ 3Ol(3», with three exceptions: (1) Section JJ!45.340requ1res that changes 

in value be "excluded" from the determination of compensation since the tel'll 

"disregarded" is sUfficiently ambillUous to mean that. changes in value are to 

be either excluded or inclUded in the determination. (2) Section 1245.340 

does not continue the requirement that the property owner suffer the effects 

of any physical deterioration within his reasonable control.. (3) Section 

1245.340 lists several causes of value change that must be excluded from con-

sideration ..• ther thaI) the PllAWIll..f'actor o1'the "lQbUc1mproveaeat" for , .- . . . .- /"> . . - . ' ; - .<'. • • ," 



'!he first factor for which value changes must be excluded is the project 

for which the property is taken. Prior case law held that, in general, in­

creases in the value of the property caused by the project as proposed my 

not be included in the compensation. Me,rced Irr. Diet. v.Woolstenrn)lme, 

4 Cal.3d 478, 483 P.2d 1, 93 CIll. Rptr. 833 (1971); ~. united states v. 

Miller, 311 u. S. 369 (1943). The effec.t of Sectlon 1245. 340 ( a.) is to cod11'y 

this rule. It shoUld be noted that Mereed Irr. Diet. v. WoolstelJhulmestated 

an exception to the rule of exclusion of enbs.ncementfrom IIIIlrket value where 

the property was not originslly included with1n. theecope of.the project; 

this exception is disC1lssed below under the "scope of the project" rule. 

Prior case law Is uncertain respecting the treatment of any decrease in 

value due to such factors as generalknowled8e of the pendency of the public 

project. Several decisions Indicatethat. the rules respecting enhancement and 

d1minutionare not parallel and that value is to be.determtned as of the date 

of valuation notwithstanding that such value reflects a decrease due to genera.1 

knowledge of the pendency of the public project. See City of oaklaJid v. 

parlri!ige, 214 CIllo App.2d 196,' 29 CU. Rptr. ·388 (1963); People v, lUcas, 

155 CIllo App.2d 1, 311 P.2d 104 (1957); IllidAtchisOl1, '1'. ,. S.P'. R.R. v. 

Southern pac. Co., 13 cal. App.2d 505, 51 p.2d 515 (1936). Seemingly to the 

contrary are People v. lo11lard, 219 CIll. App.2d368, 33 CIll. Rptr. 189 (1963), 

and :&.lena park School Dlst. v. Metrim Corp., 176 Cal. App.2d 255, 1 CIll. Rptr. 

250 (1959). The Supreme Court esse of nopping v. City of Wh1 ttier, 8 CIll. 3d 

39, _ P.2d _, _ CIll. RptI',' ....,..,.. (l972), c:j.ted the {J?J"r; andt!etz:im 

.. 2,3'- . 



approach while disapproving the Partridge,~, and Atchison approach in the 

inverse condemnation context. The case cast doubt', however, on what approach 

the court would take in a direct condemnation case. 8 Cal.3d at 45 n.1; 

~ Merced Irr. Diet. v. Woo1stenhulme, 4 Ca1.3d at 483 n.l.· 

Section 1245. 34o( a) is· intended to IIlIike ,the rules respecting 

appreciatlonand depreciation parallel Qy' codifying the views expressed in 

the Lillard ilndMetrim decisions. See Andereon, ConS7Q.uenceso( AntiCipated 

Dl\inent Domain Proceedings-.ls Ipss of Value II Fao;rtor?, , Santa ClaraIawyer 

35 (1964). 

Subdivision (a) of Section 1245" ~o is also intended to codify the 

proposition that, any increase Or decrease 1,0 valile resulting from the use 

which the condeumor is to make of the property must lie eliminated in determin-

1nB: compensable market value.' See Merced In. Pist,. v. Woolstf>MnJme, 4 CaL.3d 

at 490-491. If ,however, the condeirmot-' e proposed use is one of 

the highest and best uses 'Of the property, the adaptability of the property 

for that purpose may be shOwn by the property owner. See san Diego land 80 

Town Co. v. Neale, .78 Cal. 63, 20 p. '572 (1888). 

While Section 1245.34o(a) provides that ,changes in value caused by the 

project for which the property is taken may not be included in the compensation, 

this exclusionary provisiOn is not intended to apply to value changes that 

are beyond the scope of the "project." Thus, where changes in value are 

caused Qy a project other than the ,one for which the property is taken, even 

though the tWo projects may be related, the proPerty owner may enjoy the benefit 

or suffer the detriment caused by the other project. See,~, People v. 

Cramer, 14 Cal. App.3d 513, 92 Cal. Rptr. 401 (1971). Likewise, if property 



is affected by a project but is not to be taken for that project and subse-

quently the scope of the project is changed and the property is acquired for 

the changed project, the property should be valued as affected by the original 

project up to the change in scope. See,~, People v. Miller, 21 cal. App.3d 

·467, 98 cal. Rptr. 539 (1971), and Merced Irr. Dist •. v.Woolstenhulme, supra 

("[Wle now hold that incrUsesinvalue attributable to a project but reflect­

ing a reasonable ~ctation that property will not be taken for the improve­

ment, should properly be considered in deteI'lDining'just compensation .... [4 cal.34 

. at 4951 h s::. Wlt8'd States v. Miller, supra. 

The second factor listed in Section 1245.340 reqUires that value changes 

caused by the fact .tbat the Property will be taken by eminent domain BlUst be 

excluded from fair market value. Changes based on conjecture of a favorable 

or unfavorable award are not a proper element of compensation. See Merced 

Irr. Dist. v.Woolstellhulme, 4 ca1.3d at 49l-492,4{l3 P.2d at _, 93 cal. 

Rptr. at_. 

The third factor listed in Section 1245.3110 requires preliminary actions 

on the part of the condemnor related. to the taking of the property should not 

be allowed to affect the compensation •. See lbena ~rk SChool Diet. y. Metr1lil 

Corp., supra. 

, . ," 



Article 5. CompensatiOl), for Injury to Remainder 

§ 1245.410. Compensation for injury to reminder 

1245.410. (a) Where the property acquired is part of a larger 

parcel, in addition to the compensation awarded pursuant to Article 4 

(commencing with Section 1245.310) for the part taken, compensation '. 

shall be awarded for the injury, if any, to the remaillder. 

(b) Compensation for iilJury to .the remaillder is the IUII)UJlt of the 

damage to the remainder reduced by the amount of the benefit to the 

remainder. If the amount of the benefit to the remEliilder pquals or 

exceeds the ao:tutl.t of theauaae-to the remainder, no compensatton shall 

be awarded UDder this article, bUt the amount of the benefit to the 

remainder shall not be deductedfrOllI the compensation required to be 

awarded for the property taken or from the other compensation required by 

this chapter. 

Comnent. Section 1245.410 provides the measure of damages in a partial 

taking. It supersedes subdivisions 2 and 3. of former Code of Civil Pro-. , 
cedure Section 1248. 



§ 1245.420. Damage to remainde.r 

1245.420. Damage to the'remainder is the damage, if any, caused to 

the remainder by either or both of the fOllOwing: 

(a) The severance of the remainder from the part taken. 

(b) The construction and use of tile project in the manner proposed 

by the plaintiff whether located on the part taken or elsewhere. 

Comment. Section 1245.420 continues prior law as to the damage to the 

remainder compensable in ail eminent domain proceeding. See former Section 

121j8( 2 ) . Prior law w s not clear whetherdallBge to the rema:l:Iider caused by the 

construction and use of the project were rlIcoverable if the dallBge-_eiIIL 

portion of the project was not located on the property from which 'the remainder 

ws severed. CO!pre People v. Smns, 54 Cal.2d 855, 3-57 P.2d 451, 9 Cal •. 

Rptr. 363 (196o),and Peoplev. Elsmore,229 Cal. App.2d 809, 40 Cal. Rptr. 613 

(1964),with Peoplev. Ramos, 1 Cal.3d 261,.460 P.2d 992, 81 Cal. Rptr. 792 
. , 

(1969),and People v. Volunteers of America, 21 Cal; App.3d 111, 98 Cal. Rptr. 

423 (1971). Subdivision (b) abrogates the rule in SYJ!!OnB by allowing recovery 

for damages caUsed by the project to the remainder re8$rdless of the precise 

location of the dallBge-cauSing portion of the project. 
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§ 1245.430 .. Benefit to remainder 

1245.430. Benefit to the remainder is the benefit, if a~, caused 

by the construction and use of the project in the manner proposed by 

the pleintiff whether located on tne pert taken or elsewhere. 

COJIIIIIent. Section 1240.430 codifies prtor lew as to the benefit to the 

remainder tba t may be offset against damage to the remainder in an eminent 

domain proceeding. See fOl'lJ]er Section 1248(3) •.. As with damage to the 

remainder (Section 1240.l!20 and COlIIDent thereto),belieftts created by the con­

struction and use of the project need not be derived from the portion of the 

project located on property from which the remainder was severed. This con­

tinues. existing lew. See People v. !{\Ird, 205 cal. App.2d'J.6, 23 Cfi1. Rptr. 67 

(1962). 
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§ 1245.440. COlIIIJUting damage and benefit to remainder 

1245.h40. The amount of the damage to the remainder and the benefit 

to tbe remainder shall: 

(a) Reflect aoy delay in the time when the damage or benefit caused 

by the construction and use of the project in the manner proposed by the 

plaintiff will actually be realized; and 

(b) Be determined based on the value of the remainder on the date 

of valuation e~cluding prior changes in value as provided in Section 1245.340. 

Comment. Section 1245.440 embodies two rules for computing the damage and 

benefit to the remainder that represent departures from prior law. It has 

been held that damage and benefit must be based on the assumption that the 

improvemel)t is completed. See,~, P!Oi1e v. Schultz CO., 123 cal. App.2d 

925, 268 P.2d 117 (1954). Subdivision (a) alters this rule and requires that 

compensation fora.ame.ge to the remainder (and the amount of benefit offset) be 

computed in a manner that will take into account aoy delay in the accrual of 

the damage and benefit under the project as proposed. If there is a subsequent 

ellaase'in plans so that the damage and benefit «}.o not occur as the plaintiff 

proposed, the property owner may recover aoy addi tionaJ. damage in' a subsequent 

action. See, ~,PSle v. Schultz Co., supra. Whether cha~s in the 

value of the remainder caused by imminence of the project prior to the date of 

valuation should be included in the computation of damage and benefit to the 

remainder was unclear under prior law. Subdivision (b) adopts the position that 

the damage and benefit to the remainder must be computed on the basis of the 

remainder UllIIlffected by aoye$IUlCl3lileJIt or. bli8bt. 
. '" .. -'. - . 



• 

\ 

§ 1245.450.. Compensation to reflect project as proposed 

1245.450. Compensation for injUry totl1e remainder. shall be based 

on the project as proposed. Any features of the project which mitigate 

the damage or provide benefit to the remainder, including but not limited 

to easements, farm or private crossings, underpasses, sccess rosds, 

fencing, and cattle guards, shall ~e taken into account in determining 

the compensation for .injury to the remainder. 

COIJIQlent. Section 1245.450 makes clear that any "physical solutions" pro­

vided by the plaintiff to mitigate damages are to be considered in the assess­

ment of damages. Section 1245.450 supersedes tormer Section 1248( 5): The 

cost of fencing, cattle guards, and crossings is an element of damage only if 

lack of fencing, cattle guards, or crossings wOuld damage the l;'eIIainder; if 

the fencing, cattle guards, or crossings are to be supplied by the plaintiff' 

as part Of its project as deSigned, this fact should be taken into considera­

tion in determining the damage, if any, to the remainder. .£!.:. fprmer Section 

1251 (plaintiff' may elect to build fencl.ng, cattle guards, and crossings in 

lieu of payment of damages). 


