#39.70 12/20/72
Memorandum 73-5

Subject: Study 39.70 - Prejudgment Attachment

Attached to this memorandum is a revised version of the tentative recom-
mendation relating to prejudgment attachment. Except for the omission of any
treatment of nonresidents (see Memorandum 73-4%), the staff believes that this
recommendation is finally complete, 1f not perfected.

Also attached to this memorandum {Exhibit I, pink) are comments of the
Ad Hoc Committee of the State Bar (AEC). These comments were made on the basls
of the earlier version of the recommendation and the Minutes of the November
1972 Commission meeting. They are therefore generally applicable to this recom-
mendation, although, in some instances, revisions have been made which either
satisfy or make inapplicable a particular comment. We discuss below, first,
the provisions of the attachment title and, then, the conforming changes. We
hope that, at the Jamary meeting, final policy decisions can be mede regarding
this tentative recommendation sc that it can be revised and approved for print-

ing 8t either the February or March meetings.

THE ATTACHMENT TITLE

Section 481.050. At the November meeting, the staff was directed to re-

draft this section to insure that net profite interests will be attachable.

We have done this by eliminating the limitation that the right to payment be
in "a fixed or reasonably ascertainable amount." This broadens the scope of
this section and raises the potential Meacham problem of eale of an intangible
at & deflated price to the substantial prejudice of the defendant's interests.
The staff has concluded that to permit levy is reasonable and that the defend-
ant can be protected adequately in this regard by the plaintiff's undertaking

and liabllity for wrongful attachment (e.g., excessive attachment). However,
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in connection with our review of the execution provisions, we should be careful
to provide adequate safeguards for the realization of the fair value of this
asset if the plaintiff finally prevails in the action. In general, we suspect
that this will require that such rights be so0ld upon execution only under care-
ful Jjudicial supervision.

Section 481.130. The AHC suggests that only & judge--not any judicial

officer--be authorized to perform the duties required by this chapter. This
suggestion was rejected in November by the Commission, but the staff notes
that the AHC insists that they feel "particularly strongly" about this issue.

Section 481.190. A Comment has been added to this section which accomp-

lishes the AHC suggestion.

Section 482.040. The AHC suggested that the substance of the following

be added to the Comment to this section (and we have done so}:

Where matters are shown to the best of an affiant's knowledge, informa-
tion, and belief, the facls stated in the affidavit will bhe the facts
on which his belief 1s based and mey include the nature of his informa-
ticn and the reliabillity of his informant.

Section 483.010. The AHC belleves that attachment should be permitted in

some noncommercial situations, 1.e., where the amount of recovery on any con-
tractual claim exceeds $10,000. See Exhibit I, page 2. HNote that they would
also eliminate the restriction to unsecured clalms in this situation. The
staff is reluctant to start permitting exceptlons to the general rule because
we Tear that exceptions of this nature are likely to be expanded in the course
of the legislative process. However, you will note that certsin exceptions are
retained below. See, e.g., Iabor Code § 3707 {employee permitted to attach
property of employer to secure recovery for injuries vhere employer fails to
secure the payment of compensation); Rev. & Tax. Code § 6713 (attachment

igsuable in action to recover tax delinquencies).
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Section 484.040. fThe AHC suggests that twenty days untll hearing is too

long. This time period was selected because it appeared that any shorter period
would not be long enough to permit the preparation and service of the various
claims, notices, and affidavits required. The staff believes that, if thé
period is reduced to 10 days, we would have to eliminate the requirement that

the defendant file prehearing notices and affidavits. This approach may eventu-
ally be taken; however, if the procedural innovations which we have included in
this recommendation are removed now, we are certain that they will not be -
restored later and it seems to us that it would be desirable at least to have
them given bromder exposure in the printed tentative recommendation.

Section 484.050(d). The "Notice of Application and Hearing" now simply

informs the defendant that he must "file & notlice of oppositicn and supporting
affidavit as required by Section 484.060." The AHC suggests that the actual
time limit be set forth. The staff has no objection, and we have made the
change suggested in subdivision {d). However, the change does make the notice
somewhat longer and seems unnecessary to us since we cannot imagine thet any
defendant who seeks to resist will not contact an attorney falrly promptly.

Section 484.080. The AHC suggests that either party be permitited a con-

tinuance for good cause but, if the plalntiff be granted a2 continuace, the
court should also have authority to assess attorney's fees against the plaintigf
{presumably the amount incurred by the defendant because of the delay). The
staff has no objection to the granting of continuances to the plaintiff; howevér,
the Commission has been reluctant in the past to use the awarding of attorney'é
fees as a crutch, and the staff suggests that 1t is inconsistent to grant =

continuance for good cause and then penalize the party who successfully seeks

relief. Vhat is your desire?



Section 484.090. The AHC agein urges that the court be glven broad discretion

to consider factors other than probable validity in determining whether & writ
should issue--they
urge insertion of a halancing of equities and justice test in this
section. This Committee comnsiders that extremely important, and feels
that an excellent opportunity to bring falrness and ratlonality to the
whole ancillary remedy area will be lost 1f this suggestion 1s not
adopted.
The proposal has been rejected before for various reasons. The factors which
the AHC seems to have in mind are not capable of ready definition or delinea-
tion, would not permit easy or even-handed administration, and would increase
the mumber of contested cases. Also, the brosdened sanctions for wrongful
attachment should discourage abuse of the sttachment procedure and provide &n
adequate remedy, if and when, an abuse occurs. The staff believes that the
Commission's previous decision was correct, but you may wish to reconsider

this issue.

Section 484.340. This section, Section 484.050, and Section 512.0L0O of

the Claim and Delivery Statute bave been conformed as the AHC suggests.

Section 484.310 et seq. and Section 484.510 et seq. The AHC questions

whether two procedures for the issuance of sdditional writs are necessary.
They do not suggest which procedure they would eliminate. We have two (one,
a noticed motion procedure; the other, an ex parte procedure) because we be-
lieve that each will be used in certain circumstances and we see no reason to
change.

Section 485.210{c). The AHC suggests that, under paragraph (1), the

"plaintiff should be required to submit affidavits showing the 'probable validity’
of his claim, which 1s different from showing that he 'is entitled to judgment.'"
The requirement here is the same as that under Section 484.030. The staff
believes that the plaintiff should be required to show that (in the absence of
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any opposition) he is entitled to judgment. The court subsequently finds
"probable validity" because awlid defense may be raised later, not because the
plaintiff has failed to establish that he would be entitled to judgment on the
basis of the facts presented. Perhaps Section 484.030 and this section need

to be clarified in some way. E.g., perhaps there should be a showing that "the

plaintiff on the facis presented would be entitled to & judgment on the

claim. . . ." What is the Commission's desire?

The AHC also suggests that the reguirement in paragraph (3) be eliminated
and thet the plaintiff simply be required to state that he is informed and
‘believes that the property sought to be attached is subject to attachment.
(Their suggestion could be adopted by simply deleting peragraph (3). Subdivision
(b) already requires the plaintiff to make such a statecmentby incorporating
the requirements of Section 484.020.) The staff concedes that it will be
difficult -for a plaintiff to negate the possibility of an exemption and a
plaintiff who levies on exempt property will be subject to liability in any
event. See Section 490.010{(d). Nevertheless, it has been our hope here that
the plaintiff will be required to make a showing greater than a simple informa-
tion and belief statement that the property is nonexempt property. Perhaps
this is not possible, and we should rely on the good faith of the plaintiff and
the sanction for wrongful attachment.

Section 485.220. The AHC suggests that the following language be added

at the end of subdivision {c): "with the same affidavits and supporting
papers." See Exhibit I, p. 5.(for the remsons for this addition). 'The staff
recommends that this change be adcopted; we do not believe it changes the - _
policy that was intended here. Note that the defendant at this point has not ~

been inconvenienced because he is not yet aware of the application.
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Chapter & (commencing with Section 486.010). At the November meeting, the

staff was directed to reconsider whether provisions For injunctive relief
("equitable attachment") should be included in this title. The June 1972
Minmites state that the Commission determined that it would be undesirable to
provide generally for & prejudgment protective order. It was thought at that
time that the methods of levy provided would generally strike a proper balance
between the needs of the respective parties, and that a preliminary injunction
could be obtained by & plaintiff in a proper case under Sections 525-535
(Chapter 3 - Injunction). The staff believes that the Commission's earlier
decision was and is correct. We do, however, suggest that the statute speci-
fically provide that injunctive relief may be granted pursuant to Chapter 3
notwithstanding the availability pursuant to this title of an alternmative or
supplementary remedy. If this suggestion is adopted, we further suggest that
Sections 482.020 and 482.030 be combined into one section, and that Section
482,020, as set forth in Exhibit II (Yellow), be added to Chapter 2.

The AHC comments that the Chapter 6 procedure may be harsher than the
ultimate attachment remedy. See Exhibit I, pp. 5-6. The staff does not agree.
We note that Section 486.040 gives the court very broad powers to limit the
protective order, and Section 486.100 permits the defendant to apply immediately
for ex parte modification of the .order after it is issued. Contrary to the
AHC's comment at the top of page 6, Section 486.050 does permit a restraint on
transfer of only those things which are subject to sattachment. The comment
on payrolls is a good one. Section 486.060(c) is intended to permit the pay-
ment of any payroll expense until levy of attachment. (Note also that, after
levy, Code of Civil Procedure Section 1206 provides a priority for wage claims
of employees.) The staff belleves that the phrase "after the service of the

temporary protective order" could be deleted without changing the substance
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of the provision and this, we think, would eliminate the AHC's concern. The
present language is simply a copy of the comparable provision in the Marsh billf

Section 486.090. In connection with this section, the staff was directed

to consider whether a provision is needed for extending the effective date of

a protective order until levy can be accomplished. The AHC noted the same
problem. Section 486.090 formerly provided in part that the temporary protective
order shall expire elther thirty days after issuance or when levy is made,
whichever oceurs first. The staff has revised subdivision (a) to provide as
follows:

486.090. . . . {a) Thirty days after the issuance of the order, or
such other date as prescribed by the Jjudicial officer in the order.

Section 486.110. The AHC asks whether involuntary bankruptcy was inten-

tionally excluded from subdivision (c¢). The answer is "no“; this subdivision
merely coples a provision from the Marsh bill. Whether his omission was in-
tentional, we do not know; however, we see no difference between voluntary and
involuntary bankruptcy insofar as the effect of this subdivision is concerned.
The staff suggests that "by the defendant" be deleted from the first line of
subdivision (c).

Section 487.010. The AHC suggests that "partner or" be deleted from sub-

division (b) The deletion would preclude attachment when s partner is sued on
a debt arising out of nonparinership business activities. We believe the same
result would be achieved under the Uniform Partnership Act (Corp. Code

§ 15025(c}) anyway but suggest that the clarifying change be adopted.

The AHC alsc suggests that "a partnership with three or less partners be
treated as an individual.” This basic approach was rejected earlier by the
Commission. Actually, the scheme considered earlier was somewhat more sophis-
ticated inasmuch as 1t included limitstions on not only the number of partners,
tut also the number of employees of the partnership and the aversge annual

net earnings. (First Supplement to Memorandum 72-35.) A similar problem
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and approach was considered with respect to closely-held corporations. The
staff thought that the idea had some merit (see also our comment below with
respect to Section LB87.020); however, we do not believe that the AHC has
presented anything new and we merely note thelr concern.

Section 487.020. Subdivision (b) of this section provides a claimed

exemption for necessaries. However, only an individual defendant is permitted
to make such & claim. An individual partner or person deoing business in a cor-
porate form will not get the benefit of this subdivision. This limitation
causes the staff some concern. We have no solution to the problem, but raise
it for your consideration.

Section 488.070. We believe that we have answered the AHC's comment on

this section--the change from 30 to 60 days was necessitated by the possibility
that substituted service would be required.

Chapter 8, Article 2 (commencing with Section 488.310). The AHC suggests

that service by mail be permissible throughcout all of this article. The matter
of the manner of service, not only under this article but throughout the title,
has somehow not been provided for.

The staff suggests that the following provision be added to Chapter 2--
General Provisions.

482.000. If the person to be served has not appeared in the action,
service under this title shall be accomplished in the manner provided for
the service of summons &nd complaint by Article 3 (commencing with Section
415,10} of Chapter 4 of Title 5 of this part. If the person to be served
has appeared in the action, service shall be accomplished in-the manner
provided by Chapter 5 {commencing with Section 1010) of Title 1k of this
part [service of notices by mail].

A substantively similar provision was included in the claim and delivery recom-

mendation. Section 514.020{b). The staff believes that these provisions will

work a little better than across the board service by mail.
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The AHC also suggests that the plaintiff be permitted to file, record,
and serve under this article. This matter has been discussed previously and
the ides rejected. The staff simply notes that, in the examples given (Sec-
tions 488.380(c) and 488.400(c)) where the plaintiff is given permission to
serve, the property is attached by service by the levying officer, only the
llability of a third person 1s unaffected until he is served by the plaintiff.

Section 488.310. At the November 1972 meeting, the staff was directed to

consider giving notice under this section to all persons with an lnterest in
the attached property. In this regard, the AHC suggests that "service on the
occupant or posting of the property should not be eliminated. Indeed, it
might be the very beat method of getting the information to the third party
or even to the owner." Short of actually listing the types of persons who
should get notice under Section 488.310 (e.g., beneficiary under deed of
trustee),we do not know what to do with this section. Inasmuch as we are not
awvare of any problems under the former law, our Inclination isg to restore the
substance of former Section S42(1) and {2) and distribute the tentative recom=
mendation in this form for comment to see if any problems are raised. What
is the Cormission's desire?

Section 488.360. Subdivision (b) has been amended to provide a solvency

test for the defendant seeking a special business necessaries exemption. The
staff was unable to find authority which would permit incorporation by refer-
ence Of the solvency test provided in the federal bankruptey statute. The
latter provision reads as follows (11 U.S8.C. § 1(19)(1970)):
A perscn shell be deemed insclvent within the provislons of this title
whenever the aggregate of hils property, exclusive of any property which
he may have conveyed, transferred,concealed, removed, cor permitted to
be concealed or removed, with intent to defraud, hinder, or deday his

creditors, shall not at a fair velustion be sufficient in smount to
pay his debts . . .
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We have set forth a "salance sheet" test in subdivision (b) which, we
believe, is substantially the same in effect as the federal test. Is this
satisfactory?

The AHC expresses a concern that the staff also had, and has, with
regard to this section. That is, "necessities” are "necessities" and Randone
would seem Lo require the exemption from attachment of such property whether
or not the defendant is solvent. However, this thought was rejected earllier,
and we merely note the AHC's comment.

Section 488.550. The staff has drafted & new Section 488.550 to deal

with the problem of establishing the defendant's interest in property held by
a third person when the third person upcn being served with a copy of the writ
of attachment and notice of attachment either denies the defendant's interest
in the property sought to be attached, or admits the interest but retains pos-
session or refuses to pay the debt when called upon to do sc.

At the Hovember meeting Professor Riesenfeld suggested that the staff

look at the Clyne case (Clyne v. Easton, Bldridge & Co., 148 cal. 287, 83 Pp. 36

(1905)}. Section 544 of the Code of Civil Procedure currently provides for
third-party liability to the plalintiff for the value of the defendant's
interest or the amount of the debt existing at the time writ and notice are
served. (Clyne held that Section 544 is applicable only where the third person
admits the defendant's interest or the debt. If, after such admission, he
refuses to pay the debt or give custody of the property, he remsins liable to
the plaintiff. Under the new Section 488.550, subdivision (b) states the
basic liability of the third person to the plaintiff (as in Sectilon 544), and
subdivision {d) allows the plaintiff to bring suit to enforce this liability

at any time thereafter.
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If the third person does not admit his liability, under Clyme, the
statute of limitations between the defendant and the third person continues to
run, and wvhen it has run, will bar any action by the plaintiff or the defend-
ant against the third person. Recogniring that this might harm the plaintiff’s
interest in preserving the defendant's interest in the property or the debt,
the court in Clyne stated that the plaintiff should be able to sue the third
person to protect the plaintiff's contingent interest in the property or the
debt. Hence, in subdivision (e} of the new Section 488.550, the plaintiff is
given the right to sue to establish his contingent interest 1if the defendant
could have sued at the time the action is commenced. Subdivision (f) reguires
the defendant to be joined as a party as suggested in Clyne.

Subdivision (¢} tolls the statute of limitations from time of service to
the time the third person answers pursuant to Section 488.080. This was not
suggested in g;zgg but is added here to avold the problem of the statute of
limitations expiring between the time of garnishment and the time the garnishee
answers. If he does not answer, the statute of limitations remains suspended.

Other alternatives exist. The object of preserving the property until
after judsment when the plaintiff's interest would no longer be contingent
eould perhaps be aschieved by allowing the plaintiff to get a temporary restrainr
ing crder. Or the service of the writ could antomatically toll the statute of
limitations for a longer period of time, e.g., until after final judgment in
the action in which the attachment is issued. Or the third person could be
examined as under current Section 545 and new Section 491.010 and (with
joinder of the defendant) a determination made at that time regarding the
defendant's interest. This approach would be contrary to current case law

under Sections 544 and 545. Clyne, Bunnell v. Wynns, and Takahashi v.

Kunighima hold that the court cannct summarily adjudicate disputed claims

under Section 545. See Comment to Section 488.550. However, if a full hearing
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is provided, the objectiions to summary proceedings could perhaps be avoided.

Section 489.040. The AHC suggests that this section explicitly state

that a single corporste surety can supply the bond. This is the effect of
Section 1056 &as noted in the Comment; however, we have no objection to the
proposal.

Section 489.310(c). We have corrected the error noted by the AHC by

changing "such judgment" to "any judgment recovered by the plaintiff in the
action. . . " The AHC also suggests that & bond in a lesser amount might be
suthorized here. The AHC does not appear very insistent upon this point, and
the staff would prefer to leave the subdlvision &s is, but we have no strong
opinions elther way.

Section 490.010(e). This section has not been previously approved by

the Commission. We have accordingly gone ahead and included the substance of

the changes suggested by the AHC in Exhibit I, pp. 9-10. Is this satisfactory?

CONFORMING CBANGES

Discussed below are a number of changes which the staff believes are
necesgary or desirable to be made in other ecodes or other parts of the Code of
Civil Procedure. These changes are discussed in the order (alphabetical by
code) in which they would appear in the final recommendation and the sections
themselves are included in this tentative recommendation in the form in which
we suggest they be adopted. For your convenience, the sections are printed in
pink and are set forth on pages 28 through 37 and 229 through 27k of the
tentative recommendation attached to this memorandum.

Agricultural Code Section 281. This section is revised simply to include

the appropriate cross-reference to attachment provisions and remove the unneces-

sary provision regarding an undertaking. See Comment to Section 281.
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Business and Professions Code Section 6947. This section is revised simply

to correct the cross-reference io the attachment provisions.

Civil Code

Section 1812, This section requires a statement of proper venue to be in-

cluded in the application for a writ of attachment where the action is one
arising out of a retail sale transzaction. However, under Code of Civil Pro-
cedure Section 483.010, the attachment remedy would not be available to the
seller in such a transaction, and the staff believes that it would be rare for
the buyer to be the plaintiff in an action where the recovery sought is $500
or more. In any event, we do not see the need for the special venue statement
nor for the attorney's fees sanction. We have accordingly repealed Secticon
1812. Alternatively, we could simply correct the cross-reference in Section
1812 and note in the Comment that the section will rarely be applicable because
of the limitations on attachment provided in Code of Civil Procedure Section
483,010, or we could generalize the requirement by adding it to the statements
required in any application for a writ of attachment. See, e.g., Code Civ.
Proc. § 484.020.

Section 3065a. This section permits attachment in either a specisl lien

foreclosure actlon or in an ordinary action for money damages by a logger or
lumberman. We have made no intentional substantive change in the section, but
we have deleted certain provisions in an attempt to make clear that the plain-
t1ff must follow the procedural steps provided by the attachment title of the
Code of Civil Procedure. It might be noted that we interpret this section as
an additional authorization for the use of the attachment remedy. Hence, a
Pplaintiff wvho cen bring himself under this section is not subject to the

$500 or unsecured debt limitations of Section 483.010. See Comment to Section

3065a.-
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Section 3152. This section relating to mechanics! liens contains a pro-

vision similar to that in the last paragraph of Section 3065a,and we have
amended it in the same way as Section 3065a. It seems to us to be better
practice to refer to the special exceptions created by these sections rather
than to fail to state that the plaintiff's demand is secured by a lien.

Section 4380. This section authorizes the court to enforce any judgment,

order, or decree made under the Family Law Act by "attachment." The staff has
suggested that the word "attachment" be deleted to make clear that this section
does not provide a separate authorization for issuance of an attachment againc.
property. See Comment to Section 4380. Actually, we believe that the term
refers to "body attachment"” which is still permitted in appropriate circum-
stances. See Code Clv. Proc. § 1290 et seq. Hence, another approach would

be to amend Section 4380 to refer to "body attachment" instead of just

"attachment." What is the Commlssion's desire?

Code of Civil Procedure

Following are certain conforming changes in the execution chapter of the
Code of Civil Procedure. We do not feel that we should load this recommenda-
tion with any revisions to the execution provisions except those which would he
made necessary by enactment of the attachment provisions. Accordingly, for
example, we have not included any revisions in the claim of exemption (Sec-
tion 690.50) or third-party claim {Sections 689-68Gc) procedures even though
the Commission has previously given some consideration to these sections and
certainly they will be revised to some extent in the future. Similarly, we have
not attempted to revise Section 691 which now directs the levying officer to
execute the writ of executionby "collecting or selling the things in action, and
selling the other property, and paying to the plaintiff . . . the
Pr6¢696¢- . + »" Professor Riesenfeld has strongly urged the Commission to
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permit sale of a chose in action, if at all, only upon application to the
court. The staff agrees that this is a change that is needed, but we would
prefer to reserve it for a future recommendation. Is this satisfactory?

Section 682a. This section is revised simply to eliminate the obsolete

cross-reference to Section 539 of the attachment provisions which will be
repealed. See Comment to Section 682a.

Section 684.2. This section simply relocates two sections formerly in-

cluded in the attachment chapter. The staff believes that they are more ap-
propriately included in the exeeution chapter inasmuch ae they deal with post-
Judgment satisfaction ocut of attached property and with sale under execution
of attached property.

Section 688. This section incorporates for execution the method of levy

procedures provided for attachment. For the most part, this seems satisfactory.
However, where tangible personal property is in the possession of a judgment
debtor, the staff belleves that the judgment creditor will be adequately pro-
tected only if the property is seized. 1I.e., levy by filing with the Secretary
of State or DMV will no longer work satisfactorily. We have, accordingly,
revised Section 688 to incorporate the Section 488,320 seizure procedure where
the property levied upon is tangible personal property in the possession of

the defendant.

Section 690. No real substantive change is made in this section. The

deletion of the reference to attachment in subdivision (a) simply avoids the
potential conflict between the Section 630.50 claim of exemption procedures
and the epecial procedures provided in the attachment title.

Section 690.6. This section has been amended in accordance with the

directions of the Commission at the November 1972 meeting.
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Section 690.21. See the Comment to this section.

Section 690.2&. See the Comment to this section.

Bducation Code

Sections 13524 and 21112. Both of these sections have been revised to

eliminate the reference to attachment of wages and salary of an employee.
Such property is no longer subject to attachment. See Section 487.010 of

the Code of Civil Procedure.

Financial Code

Section 1650. BSee the Comment to this section.

Section 3144, This section authorizes the Superintendent of Banks to

bring an action against stockholders to collect an assessment following a bank
liquidation. We have revised the section to include an appropriate cross-
reference to the attachment provisions, but we have made no intenticnal sub-
stantive change in the section. See Comment to Section 314k,

Section 11208. This section specifies the method of levy on s federal

savings and loan association. The section is the same in purpose and effect
as Section 488.040 and, accordingly, we believe that it should be repealed.

Sections 11208 and 488.040 are, however, phrased slightly differently, and you
may wish to examine them to see iIf there are any changes you wish to make in

Section 488.040 in the light of Section 11208.

Health and Safety Code

Section 11680.5. Subdivision (b) of former Section 537 of the Code of

Civil Procedure euthorized attachment "in an action by the State . . . for
the recovery of funds pursuant to Section 11680.5 of the Health and Safety
Code. 1Ia such capes, funds on the defendant's person at the time of his

arrest which are retained in officiel custody shall also be subject to
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attachment." The Marsh bill, perhaps inadvertently, repealed this provision.
The staff would also prefer to leave the provision out. It seems to us that
fublic funds pald over in the course of a narcotics investigation can and will
be seized as evidence (see Penal Code § 152h(4)) and can subsequently be
obtained pursuant to Penal Code Section 1418 or even under the claim and
delivery statute. If the former lew was intended to permit attachment generally
of any property of the defendant, including but not limited to the public

funds paid over, we are reluctant to continue such & sweeping excepticn to our
scheme of attachment of business property. However, we have revised Sectiomn
11680.5 to provide the substance of the former law (as narrowly construed) in
the event that the Commission or others desire to retain this provision or some
variation thereof. (The issue should be discussed,and it is easier to delete

the section later than it would be to add it.}

[abor Code

Section 300. Section 300 is revised to delete the reference to attachment

of the wages and salary of an employee. Such property is no longer subject

to attachment. BSee Section 487.010 of the attachment provisions. Section 300
is also amended but in & much more substantial way in the wage garnishment
recommendation. If that recommendation is adopted, there will be no need to
include Section 300 in the attachment recommendation. If the wage garnlshment
recommendation is not adopted, you may wish to consider revising Section 300
rore in conformity with the way it is revised in that recommendation. For

the time being, however, we 4id not want to complicate unnecessarily the
attachment recommendation.

Section 404. Sectlion H0L relates to money which is put up by an employee

as a bond where he is entrusted by his employer with valuable property. See
Iabor Code § 402. The money is supposed to be deposited in a bank savings
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gccount to be withdrawn only upon the joint signatures of the employer and thes
employee. Iabor Code § 403. The staf? ngrees with the policy presently ex-
pressed in Section 40, i.e., such moncy should be exempt from levy by third
persons. We have accordingly revised Section 404 in a manner which continues
such policy but eliminates ths reference to goraishment and attachment. We
could leave the section alone, but we wanted to aveid the implication that the
section authorized attachment in circumstances not ccvered under Section
L483.010. See Comment to Section 40k,

Section 3707. flenerally speaking, every crmoloyer in this state is re-

guired to secure the payment of workmen's compensation by being insured by a
qualified insurer or by obtaining a consent to self-insure. BSee Iabor Code

§ 3700. If an employer fails to secure the raymznt of compensation, an
Injured employee may procced against such emplcyer by filing an application
for compensation with the avpeals beard or by bringing a separate civil astion
for damages against such employer. Sece Iabor Code § 3706. Where the second
course is followed, Section 3707 authorizes the employee to attach the property
of the employer to securs the payment of any judgment which is ultimately
obtained and states that "the provisicns of thz Code of Civil Procedure, not
inconsistent with this division, shall govern the Issvance of, and proceedings
upon such attachment." The staff does not suggest that we make any change

in Section 3707; however, we did want to nocte this separate authorization for
attachment.

Sections 5600-5603. VWhere tle employee files with the appeals board,

Section 5600 authorizes the appeals beard, upon thes filing of an application
by'the injured employce, Lo direct the county clerk to issue writs of attach-
ment. Quite apart from the issues which conceru us here, Section 5600 should
be amended to eliminate the obsolete reference to Section 412 of the Code of
Civil Procedure (sesz subdivisicn (2)) and to change "employea" to "employer"

in subdivision (b).
-~18-



Section 412 was repealed in 1969 vhen the jurisdiction and service of
process provisions were amended. This former section provided for service by
publication where the person on whom service was ico be made was & nonresident
or could not be found within the state or was & corporation having no officer
or other person within the state who could be served. BSee Cal. Stats. 1968,
Ch. 132, p. 346, § 3. Section 415.50 of the Code of Civil Procedure, which now
authorizes service by publication, is applicable in a much narrower set of
circumstances than was former Section 412, That is, Section 415.50 applies
only where service cannot be made in anocther manner and service can probably
generally be made on nonresidents by mail or by personal service. See Section
415.50. Subject to the decisions madewith respect to nonresident attachment
geverally, the staff suggests that, for the time being, we incorporate only the
cross-reference to Section 415.50 but, if nonresident attachment is permitted
generally, that we incorporate that rule in an appropriate manner.

The change from "employee" to "employer" in subdivision (b) simply
corrects an error. (bviously, it is the employer who must secure compensation
under Article 1 (commencing with Section 3700) of Chapter 4 of Part 1 of
Division 4. The term "employer" was used in one of the earlier versions of
this section but, in the course of revision,the typesetting error was made
and never spparently discovered.

4s to whether the appeals board should be permitted to direct the clerk
to issue writs of attachment, the staff has no opinion. We suspect.it is
very rare that an attachment is issued under this section simply because most
employers are insured and those that self-insure, we believe, tend to be the
larger, stable, solvent employers. We have, in any event, left this section
and Sections 5601-5603 substantively the same as we found them; however, we
note them for your consideration.

-19-



Penal Co@g

Section 1208. Section 1208 ig revised to delete the reference to attach-

ment of the earnings of a work-furloughed prisoner. BSuch property is rarely,
if ever, subject to attachment. See Sectioa 487.010. The exceptional case
would be if the prisoner is self-employed and has earnings in hls business.
We could accordingly leave the section as is, but we have presented it in

this form for your consideration.

Revenue and Taxation Code

A variety of provisions in the Revenue and Taxation Code authorize the
Attorney General or the counsel for the Franchise Tax Board to prosecute ac-
tions for the collection of tax delinguencies. In connection with such authori-
ty, the following provision 1s also included--see Sections 6713 {sales and
use tax), 7864 (vehicle fuel licence tax), 8972 (use fuel tax, i.e., gasoline
tax collected from vendor), 10074 (motor transportation tax, i.e., tax on
commercisl carriers), 11472 (private railrcad car tex), 12680 (insurance tax,
i.e., tax on insurers), 18833 (personal income tax), 26251 {bank and corpora-
tion tax), 30302 (cigarette tax), 32352 (aleoholic beverage tax):

In the action a writ of aitachmentmy [issuel{be issued], and
no bond or affidavit previous to the issuing of attachment is required.

We do not know to what extent these provisions are actually used. If they
are not needed, they could be repealed. However, our experience with tax
orders under the Earnings Protectlon law recommendation suggests that this is
an alternative which is unlikely to be achieved. If the authority to attach
ie retained in some form, we should acknowledge this in Section 483.010 by
gdding an introductory clause--"Except as otherwise provided by statute'"--
and list in the Comment the statutory exceptions. 1In addition, the staff

believes that we should require the state to file an affidavit in support of its
20~



application for a writ, but the ability to obtain a writ without & bond does
not concern us and, indeed, seems to merely duplicate the rule provided by
Section 1058 of the Code of Civil Procedurs. Finally, we suspect that the
Franchise Tax Board will reguest, If not insist, that it always be able to
obtain relief ex parte. All these matters could be covered by changing the
provision above to read (see sections set out in recommendation):
In the action a writ of attachment may be issuved pursvant to Chapter
5 {commencing with Section 485.010) of Title 6.5 of Part 2 of the Code of
Civil Procedure.
Water Code

Section 71685.5. The district referred to in this section is any munici-

pal water district. Code of Civil Procedure Section 1058 excuses any "district"
from filing a bond or undertaking to secure any relief under that code. The
staff has accordingly deleted the last sentence of Section 71685.5. This
amendment also has the effect of eliminating any implied authorization to
attach in circumstances other than those described in the general attachment

provisions. Is this satisfactory?

Welfare and Institutions Code

Section 1834. Insofar as we are concerned, this section is identical in

purpose and effect to Penal Code Section 1208 except that it refers to the
earnings of a work-furloughed ward of the Youth Authority. We have made the
same revision here as we made to Section 1208,and we think the two sections
should be treated similarly.

Section 17409. The staff is not sure what to do with this section. Sec~

tion 17403 authorizes an action to secure reimbursement vhere county aid has
been furnished. As far &85 we can tell, no special authorization for attachment
exists; hence, attachment would no longer be authorized. See (Code Civ.

-21-



Proc. § 483.010. Moreover, as we interpret subdivision (f) of Section 17408,
because all the property of the recipient is excmpt where the claim is for
reimbursement for ald received after May 21, 1963, it seems unlikely that, in
the future, there will be any actions for reimbursement. We have in &ny event
merely deleted the reference to attachment which would seem to take care of
our immediste problem, but the remaining provisions still puzzle us.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Merorandum T3-5

EXAIBIT I
COMMENTS REGARDING LAW REVISION COMMISSION TENTATIVE RECOMMENDA-
TION RELATING TC PREJUDGMENT ATTACHMENT DATED OCTOBER 25, 1972,
AS AMENDED NOVEMBER 9, 1972; SAID COMMENTS HAVING BEEN ADOPTED

AT THE DECEMBER 2, 1972 MEETING OF THE AD HOC COMMITTEE ON

ATTACHMENTS

SECTION COMMENTS

481.130 The same comment regarding "judicial cfficer" as
this Committee made in its comments on Claim and
Delivery §511.060 apply here.

This Committee feels particularly strongly about
the language "or other officer appointed by the
trial court to perform the duties required by this
title.,"

Also, the judicial function may be even more im-
portant here than it is in the area of Claim and
Delivery.

481,190 The same exXplanatory comment as that added to §511.100
of the Claim and Delivery statute at the LRC meeting
of November 9, 1%72 should he added here.

482.040 The same explanatory comment as that added to §516.030

of the Claim and Delivery statute at the LRC meeting

of November 9, 1972 should be added here.



483.010

484,040

This Committee believes that attachment should be
permitted in some non-commerciel transactions.

For example, 1f a doctor or lawyer is purchasing
property for investment purposes, that is net in
his trade or business, but there is no reason to
protect him from attachment. Also, while consumers
should usually be protected, where very large pur-
chases are involved such protection does not seem
as necessary. Thus, the following subsection

could be added: "(b) An attachment may be issued

to secure the recovery on a claim for ﬁoney in a
fixed or reasonably ascertainable amount, based
upen a contract, expressed or implied, which does
not arise out of the conduct by the defendant of

a trade, business or profession. The amount of re-
covery claimed shall be not less than $10,000.00

exclusive of interest, costs and attorneys' fees."

We realize that other changes and shifts in this
section would be required in order to make it read
well and in order to incorporate this proposal.
Twenty days seems to be too long a period, and

many difficulties could ensue between service and
hearing, especially when the plaintiff could not
prove entitlement to an ex parte writ or a temporary
restraining order. It is suggested that the time
period be made ten days, and that any necessary con-

forming changes to other sections also be made.



48,050 (d)}

484 .080

484.080

484.310 et.

seq.

While this subsection makes reference to §484.060,
the fact that the defendant has five days to re-
spond should bhe explicitly stated in this subsection.
It is too harsh to require plaintiff to be ready

to proceed, especially since defendant may have

filed papers raising guestions of exemptions, and
the like, which plaintiff should have an opportunity
to react to. He may well need more time for that
purpose. Thus, the court should be able to grant

an extension to either party for good cause shown;
but it should alsc have authority to assess attorneys
fees and costs against the plaintiff, if the contin-
uance is requested by him.

As in this Committee's comments to §512.060 of the
Claim and Delivery statute, we urge insertion of a
balancing of eguities and justice test in this
sgcticn. This Committee considers that extremely
important, and feels that an excellent opportunity
to bring fairness and rationality to the whole
ahcillary remedy area will be lost if this sugges~-

tion is not adopted.

To the extent that Article 2 duplicates Article 1
provisicns, all comments made to Article 1 apply
here also. There is a good deal of duplication of

concepts and language throughout this proposal and



484,340 (L)

484.510 et

seq.

485 .210{c}

we assume that such duplication is deemed necessary
or appropriate. However, we have not attempted to
trace out the effect of each change on some similar
section in another article or chapter.

This section, §484.050, and §512.040{(d) of the Claim
and Delivery statute should all read the same inscofar

as possible.

This Committee guestions whether this procedure
plus Article 2 procedure are both necessary. While
we may be missing some differences, it appears that
the major distinction is in the matter of sanctions
for wrongful attachment. [§490.010(d).1 Is that
sufficient reason for two separate procedures?

The Committee appreciates the need to tighten up
prdvisions allowing ex parte writs of attachment.
However, it would seem to be almost impossible for
the plaintiff to meet the burden imposed by this sub-
section in most cases, if he is honest about it.
Thus, plaintiff should be required to submit
affidavits showing the "probable walidity" of his
claim, which is different from showing that he "is
entitled to judgment." HNote that §485.220(a) (2}

only requires a finding of "probable wvalidity."

More importantly, how will the plalntiff be able to
sustain the burden set forth in §485.210(c) (3}7?
Must he negate every possible exemption, including

/

.



485.220(c)

486.010(a)

486,010 et

seq.

"necessary for support' exemptions, in order to show

that the property is subject to attachment? It would

seem more realistic to permit an affidavit similar to

that required by §484.020(e).

The second sentence of this subsection seems to in-
dicate that a plaintiff can never again seek an
attachment if the ground for denial is not solely
failure to comply with §485.010. Application of

the maxim "inclusio unius exclusic alterius" would
lead to that conclusien. We doubt that is intended,
and feel that suéh a reading could be avoided by add-
ing the following kind of language at the end of the
sentence: "with the same affidavits and supporting
papers. ™

This subsection should be amended to make it clear
that the plaintiff can apply for the temporary re-
straining order at the time of filing or at any later
time before the hearing regarding the order for

attachment.

Examination of the procedure in this chapter -suggests
that it may actually be harsher than the ultimate
attachment itself would be. We assume that this is

intended to be something less than attachment, since

-a temporary restraining order that was broader than

the attachment could be expected to be would not seem

appropriate. For example, shouldn't §486.020 reguire



the plaintiff to show that the things he seeks to
restrain transfer of are things he could attach?
Shouldn’t he also be regquired to designate those
things, just as he must designate what he seeks

to attach? Shouldn't §486.060(b) relate to the
amount plaintiff seeks to attach rather than the
amount of his claim, where the latter is larger
than the former? Alse, should payment on a pay-
roll that became due prior to the levy be pre-
cluded by a court order? [§486.060{c)] For
example, if the payroll fell due on Monday, should
a levy on Tuesday preclude the defendant from pay-
ing his workers? That may effectively shut him

down.

As we understand it, under the proposal the court
"may" permit the payment of some antecedent debts,
such as payroll and rent, but perhaps further guidance
in the "shall" category represented by §486.060

would be wise.

486 .09G {a) A flat thirty days seems unduly rigid. This should
contemplate the possibility of extensions of the
hearing date on proper terms and conditions. See,
§484.080, which, in literal terms, conflicts some-
what with this section. See also, §4846.110(b),

which provides for expiration of the lien itself.



486.110(b) This Committee assumes that the purpose of this sub-
section is to allow back-dating under the provisions
of §67(a) of the Bankruptey Act, and that the
Commission has determined that it.will be effective
for that purpose.

48£.110(c) Was involuntary bankruptcy intentionally excluded
from this provision?

487.010(b) Partnership property should not be subject to attach-
ment simply because the defendant in an action happens
to be a partner. Thus, the words "partner or" should

be eliminated.

484.010 (c}) We recognize the difficulties presented by partner-
ships, especially since individuals may belong to
multiple partnerships. Nevertheless, a partnership
is not truly a separate person like a corporation,
and giving creditors the right to drive a small
partnership to the wall, while they are precluded
from doing that to individuals seems rather contra-
dictory. We do not see any perfect solution to thié
problem, but would suggest that for purposes of the
exception a partnership with three or less partners
be treated as an individual.

488.070 The period should be returned to thirty days, so
that the levying officer will have. incentive to

complete the job.



48 .310

488.310 et

seq.

488.360 (a)

Service on the cccupant or posting of the property
should not bz eliminated. Indeed, it might be the
very best method of getting the information to the

third party or even toc the owner.

A. Service by mall on defendants and third parties

should be permissible throughout all of this Article.

B. Moreover, since the plaintiff is the one who

stands to be hurt if the various services or record-
ings are not carried out promptly, when filing or
recording is reguired the plaintiff should be the

one who is to do it, just as the plaintiff is given
the duty of serving the account debtor [§488.380(c)]
and persons liable on negotiable instruments
{§488.400¢(c)). As to filing and recording, see
§§488.310(a), 4835.340(a), 488.350(a), 488.420(a) and
488.430(a). As to service of copies see, §§488.310(c},
488.340(c), 488.350(c) and (4), 488.370(b}, 488.380(b),
488.390(b}, 488.400(b), 488.410(b), 488.420(b) and |

488.430(b}.

C. Provisions similar to existing CCP §544 should be
made regarding third parties who are holding defen-
dant’'s property.

How does the plaintiff collect on payments made by
credit card? The law should be clear on this aspect

of plaintiff's security.



488.360({b)

489.040

489.310(c)

490.010({e)

This section as written seems to violate

Randone in that a defendant must not only show
that the property is "essential for the support
of himself and his family" but must alsoc demon~-
strate his "solvency." We do not believe that
solvency is the criteria for attachment, where
essential support items are involved. It would

seem that such items are necessities.

. This section should explicitly state that a single

corporate surety can supply the bond, simply for
purpose of clarity.
A. The words “such judgment" do not have an apparent

referent.

B. Perhaps the court should be given authority

to make the bond lower than the amount provided in
the second sentence of this subsection. [This should
at least be considered if the equitable balancing
concept suggested in our comments to §484.090 is not
adopted. ]

A. The language of this subsection should read:
"The levy of a writ of attachment on property of a
person other than the perseon against whom the writ
is issued."” The fact than an individual is a party
to the action should@ not make his property subject

to levy of a writ granted against another party,



B. ©On the other hand, we believe that the follow-
ing language, which is similar to that in existing
CCP §689, should be added: "Provided, however,
where property is required by law to be registered
or recorded in the name of the owner, and it

appears that at the time of the levy the defendant
was such registered or record owner, and plaintiff
made and maintained the levy in good faith and in
raeliance on registered or recorded ownership,rthere ]
shall be no liability to the third person by the

plaintiff, or his sureties.
Dated: December 6, 13%72.
AD HOC COMMITTEE ON ATTACHMENTS

Nathan Frankel

Bdward N. Jackson

Andrea 8. Ordin

Ronald N. Paul

Arnold M. Quittner

William W. Vaughn

Perdinand F. Fermandez, Chairman
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Memorandum 73-5

EXHIBIT II

§ 482.020. Injunctive relief not precluded

482.020. Nothing in this title shall preclude the granting
of relief pursuant to Chapter 3 (commencing with Section 525) of

Title 7 of this part.

Comment. Section 482.020 deals with certain problems of integration
of this title with Chapter 3 of Title 7 of this part. The remedies pro-
vided by this title are not intended to be exclusive. In some circum-
stances, the relief provided, while theoretically available, may be im-
pract;cal or Ineffectual. In other cases, relief hereunder may be denied
dﬁe to 8 close factual question of liability. In these situations, an
injunction may provide & more satisfactory remedy and the ruling on an
application for injunctive relief pursuant to the other provisions of this
code should not be prejudiced by reason of the theoretical avallability of

a remedy at law.
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#39.70 12/21/712
TENTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to

PREJUDGMENT ATTACHMENT

INTRODUCTION

In 1969, the United Siates Supreme Court in Sniadach v, Family Finance

1
Corporation, held unconstituticnal a Wisconsin procedure for the prejudgment

garnishment of wages. In the wake of this decision, in 1971, the California
2

Supreme Court in Randone v. Appellaie Department ds=clared unconstitutional

California‘'s basic prejudgment attachment procedure on the grounds that it

violated the due process requirements of bolh the California and United States

3
constitutiona. The court indicated that a more narrewly drawn statute

would be necessary to meet the constitutional reguirements aof ths Sniadach
e

1. 395 U,5. 337 (1969).
2. 5 Cal.3d 535, 488 P,2d 13, 96 Cal. Rptr. 709 (1971).

3. Actuaelly, the court in Randone held unconstitutional only subdivisioen
{1) of Section 537 of The Code of Civil Procedurej that subdivision aue
thorized attachment in an actien cn a debt, including liabllity for aupe
port, against a resident defendant. Randone did, however, cast doubt en
other subdivisions of Section 537, Subseauently, subdivision (U4}, aue
therizing attachment in an action in unlawfcl detainsr for unpald rent,
was held uncenstitutional in Damazg v. MacIntyre, 26 Cal. App.3d 18,
Cal. Rptr. (1972). Subdivision (5], insofar as it authorized attache
ment for the collection by the state of an obligatisn or penalty imposed
by law, was declared unconstitutienal in Peggla vy Al&stato Lgaa&gg ggsiii
2k cal, App.3d 973, 101 Cal, Rptr. 470, sz m ed, » ADD.
{1972).

On the other hand, subdivisiens (2) and (3), authorizing attachment
in actions against nonresidents, were held constituticnal in National

General C v, Dutch Inns of America, Inc., 15 Cal. App.3d 1305, 93 Cal.
3 v, Superior Court,

23 Cal, App.3d 413, 1 R go v, MaeIntyre,
supra. Finally, subdivision (6), which authorized attachment to recover

unds expended in narcotics investigetions, was alsg held constitutional
in Demazo v. MacIntyre, supra.
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case and that a "wholesale redrafting”™ of the basic attachment provisions
would be required.ll

In order to provide immediate interim attachment remedies for creditors
and to remedy the constitutional defects in the scheme invalidated by Randone,
the 1972 Legislature enacted Senate Bill 1Oh8.5 However, at the same time,
the lLaw Revision Commlssion was directed to continue its study of the ares
of attachment with a view towards proposing a comprehensive revision of these
procedurea.6 On the basis of this study, the Comnission makes the following

recammendations,

CABES IN WHICH ATTACHMENT IS AUTHORIZED
A deminant theme of the California and federsl court decislions in the
area of prejudgment remedies is that assets of an individual which are
"necegsities of life” are constitutionally entitled to specizsl consideratien
because of the extreme hardship to the individual which results when he is
deprived of their use.7 In itz discussion of "necessities,” the court in
Randone referred in part to such consumer goods aa'“televisiunasets, refrig-

erators, stoves, sewing machines and fumiture of all kinds.'" Certainly,

a partially effective, if indirect, way of preventing attachment ef such

4, 5 Cal.3d at 547, 563, 488 P.2d at s , 96 Cal. Rptr. at ,

5. Cal. Stats, 1972, Ch. 550. This act is effective only until December 31, 1975.
6. Cal, Stats, 1972, Res, Ch. 27.

7. See, e.,g., Sniadach v. Family Finance Corp., 395 U.S, 337 (1969); Puentes
v. Shevin, 407 U.8, 67 (1972); McCallep v. Carberry, 1 Cal.3d 903, L&k
P.2d 122, 83 Cal. Rptr. 666 (1970); Randone v. Appellate Dep't, 5 Cal.3d
536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971); Blair v, Pitchess, 5 Cal.3d
258, L36 P.2d 1242, 96 Cal. Rptr. 42 {1971).

8. 5 Cal.3d at 560, 488 P.24 at , 96 Cal, Rptr. at , quoting from
Blair v. Pitchess, 5 Cal.3d 258, 279, 486 p.2d 12h2, , 96 Cal. Rptr.
k2,  (1971).



consumer necessities is to deny the use of the remedy in actions based on ob-
ligations generally and to authorize attachment only in acticns to recover
debts arising ocut of the conduct by the defendant of a t;ade, business, or
profession. The 1972 legislation tock just such an approsch. The statute
enacted provides for attachment where the action is for an unsecured liguidated
sum of money based on money loaned, a negotiasble instrument, the sale, lease,
or licensed use of real or personal property, or services rendered and is
against any corporation, partnership, or individual engaged in a trade or
business. In essence, then, the 1972 act tends to restrict the avajilablility
of attachment to commercial situations by generally permitting attachment
only against persons or organizations engaged in commercial activities. Un-
fortunately, the 1972 act does not spacifically tie the types of alleged debts
which may ferm the basis for attachment to the business activities of the de«

fendant, Hence, for exsmple, the 1972 act would not permit the attachment of

9. Code Civ, Proc. §§ 537.1(a), 537.2(a), (b), {c). In contrast, at the
time Rendone was dacided, the California law provided for attachment
egainst any person whera the action was based upon an ungecured con-
tractual obligation, liebility for support, or nonpayment of rent (in
an unlawful detainer action). Cal. Stats. 1970, Ch. 1523, § 2, at 3058
(former Code Civ. Prec. § 537(1), (4)}.

The pre~1972 law also authorized attachment where the defendant was
& nonresident {or had departed from the state), could not be feund, or
had concealed himself to avoid service, and the grounds were expanded to
include an action based upon any contract or any action for damages whether
based on "negligence, fraud, or other wrongful act.” Id. (former Code :
Civ. Proc. § 537(2), (3)). This aspect of the lgw was continued in part
by the 1972 legislation which authorizes attachment in an action for the
recovery of money where the defendant is a nonresident (including any
foreign corporation or partnership which has not designated an agent for
service of process within this state) or cannot be found or has concezled
himself to avold service of summons. Code Civ. Proc. §§ 537.1(b}, 537.2(a).
In such case, however, the defendant need merely make a general appearance,
to obtain a discharge of the attachment. Code Civ. Proc. § 538.5(4). '

Note, The Commission has deferred consideration of whether and to
vhat extent nonresident defendants will be treated uniquely and whether
attachment will be permitied to secure jurisdiction. The answers to thess
questions will, however, be determined before 2 final recommendeation in
this area is submitted to the Legislature,

-



the property of an ordinary wage earner in an action based on the furnlshing
of medical services or the sale of a consumer good to such individual. The
act would, however, permit the attachment of the property of an individual
doing business as a grocer or self-employed plumber on the same type of debt.
This inconsistency should be eliminated. The Commission recommends that the
policy implicit in the 1972 act be continued by asuthorizing attachment only
in those cases where the claim is based on an unsecured contract, whether
express or implied, and arises out of the conduct by the defendant of a
trade, business, or profession.

Prior to 1972, attachment was authorized only if the amount of reeovery

e¢laimed, exclusive of interest and attorney's fees, was at least 200 dollars.10

In 1972, this limitation was increased to 500 dollars.l’

This limitation alsc
tends to eliminate those cases where consumer necessities might be attached.
Moreover, the elimination of these relatively small cases helps to save court
time and resources which sre inefficiently employed to eollect such debts
under the attachment procedure. It should be noted, however, that the 500
dollar limit corresponds to the jurisdictiomal limit of the small elaims
eowrt, hence for lesser amounts a creditor will generally have an expeditious
legal remedy available to him.12 On the other hand, if the minimum amount

for attachment wes increased to more than 500 dolilars, the limitation would

seenm to create an unreasoneble preference between creditors seeking greater

and lesser recoveries.

10. Cal. Stats. 1970, Ch. 1523, § 2.7, at 3070 {former Code Civ. Proc. § 538).
See also former Code Civ. Proc. § 537(1).

11. Code Civ. Proe. § 537.1.
12. See Code Civ. Proc. §§ 116-117r.
e



PROCEDURES FCR ISSUANCE OF WRIT; CLAIMS OF EXEMPTION

Three major prerequisites established by the Californis Supreme Court's
decision in Randone must be satisfied by any attachment procedure. First,
in all but "extracrdinary circumstances," a notice and the opportunity for &
hearing must be provided hefore the defendant's property is attached. Secord,
the "extraordinary circumstances” which permit the use of ex parte, summary
procedures for the issuance of writs of attachment must be strictly limited,
Finally, the statute must provide for the exemption of neceszsities from

attachment. These preregquisites and the manner in which they are satisfied

by this recommendstion sre discussed below.1l3

X3. The statutory procedures provided by this recommendation for the issuance
of & writ of attachment (and temporary protective crder) are outlined in
the follgwing diagram. See also Comment to Chapter 4 (commencing with
Section 484.010), infra on pages to .

-5~
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Requirement of Notice and Opportunity for Hearing

Perhaps the primary failing of the California attachment procedure prior
to the enactment of the 1972 amendments wes the fallure to provide for notice
to the debtor of the threatened sttachment of his property and an opportunity
to be heard before the attachment--the essence of due process.lh Under the
1972 amendments, if the judiciel officer finds on the plaintiff's ex parte
application that the plaintiff bas established a prima facle case for asttach-
ment, he is required to issue a notice of hearing on the application for the

15

writ. The hearing on the application is held seven business days after

service of the notice on the defendant, or on the first regular date that law

16 Each

and motlon matters are heard thereafter, whichever coccurs later.
party is required to serve upon the other any affidavits intended %o be
introduced at the hearing at least 24 hours before the hearing. If the
defendant does not appear in person or by counsel, the statute requires the
court to direct the issuance of a writ without further review., If the defend-

ant does appear, the plaintiff must establish the probable validity of his

k. 5 Csl.3d st , 488 .24 at , 96 Cal. Rptr. at
15. Code Civ. Proc. § 538.1.

16. Code Civ. Proc. § 538.2.



claim and, if the court soc finds, 2 writ is issued.17

This procedure appears to satisfy the Randone requirement that adequate
notice and opportunity for a hearing be given before a writ of attachment may
issue. The Commission, however, recommends a number of changes. First, it is
recommended that 20 days' written notice of the hearing be given the defendant.
This allows enocugh time for the defendant to prepare and serve the plaintiff
with notice of his opposition to the application. Second, the defendant should
be required to serve written notice of his opposition and any claim of exemp-
tion on the plaintiff at least five days before the hearing. If such ser-
vice is not made, the defendant should be prohibited from appearing in oppo-
sition to the agpplication. The plaintiff, in turn, should give notice that
he will contest the claims of exemption at least two days before the hearing.
These procedures should achieve an early framing of the issues, eliminate sur-
prise, and obviate any need for continuances and extended hearings. If neo
notice of opposition is served by the defendant, the plaintiff must still
establish a prima facie case as under existing law.

Under the 1972 amendments, if the plaintiff has esteblished a prima
facie case for attachment, the court is required to issue not only a notice
of hearing but also a temporary restraining order.18 The temporary restrain-
ing order prohibits any transfer by the defendant of his property in the
state which is "subject to the levy of & writ of attachment" except in the
crdinary course cof business. The order also prohibits the opening of new
bank accounts and the issuance of any checks in excess of an aggregate of
1,000 dollars from funds subject to levy if the remaining funds would be re-

duced to less than the amount of the plaintiff's claim. Notwithstanding this

17. Code Civ. Proc. § 538.4.
18. Code Civ. Proc. § 538.1.
_8-



prohibition, the defendant may issue checks to cover payrolls, to pay for
goods delivered C,0.D. for his business, to pay taxes where penaltiess would

19 The Commission be-

ctherwise accrue, and to pay legal fees in the actiom.
lieves that the ex parte issuance and sweeping nature of the temporary re-
straining order may contravene the holding in Randone that, except in except-

ional circumstances, a defendant cannct be deprived of the use of his property

without notice and an opportunity for a hearing.

The Commission recommends that the plaintiff be permitted to obtain a
temporary protective order only if he can show ex parte that he will probably
suffer great or irreparable injury if no order is issued. If a temporary pro-
tective order 1is issued, the defendant should be permitted to apply for its
vacation or modification. This procedure should adequately protect the plain-
tiff in situetions of need. On the other hand, it should prevent unnecessary
infringement of the defendant's rights where such protection is not needed.

By basing the issuance of the temporary protective order on sn affirmastive
showing of need by the plaintiff, rather than issuing a temporary restraining
order in every case, the recommended procedure avolds the due process cobjec-
tions which might exist if the defendant's use of his property could be re-
strained without a showing of a sufficient state or creditor interest in that
restraint. The recommended temporary protective order procedure alsc has the
additional virtue of flexibility by allowing the judicial officer to fashion
the restraints of the order shown to be necessary for the protection of the
plaintiff. The statute should, however, provide certain guidelines as to the
ambit of the temporary protective order. The Commission'’s recommendation in-
cludes such guidelines; for example, the order must permit the defendant to

issue checks in the same mamner as under existing law.

19. Code Civ. Proc. § 538.3.



Ex Parte Attachment

The Randone decigion criticized former Code of Civil Procedure Section
537(1) on the ground that it:20

does not narrowly draw into focus those "extraordinary circumstances"
in which swummary selzure may be actually required., Instead, the pro-
visions sweep broadly, approving attachment over the entire range of
"eontract actions™, a classification which has no rational relation
to either the public's or creditor's nesd for extraordinary prejudg-
ment relief,

The court explained that the rule laid down by the United States Supreme
21
Court in Sniadach is that:

the entire domain of prejudgment remedies {is subject to the] long-
standing procedurel due process principle which dictates that, except
in extraordinary circumstances, an individusl may not be deprived of
his life, liheriy or property without notice and hearing.

For this basic constituticnal principle to be satisfied, an ex parte attach-

Ity

ment procedure must serve some "'state or creditor intersst' . . . 'of over-

riding significance' . . . which reguires the procedure” and the statute must

22
restrict ex parte sttachments to such extracrdinary situations. The court

listed several cases involving extraordinary situations justifying summary

deprivation of property: ¢.g., a procedure allowing govermment officers to

23

seize operational control of a bank's assets in an emergency and a proce-

dure allowing federal Food and Drug Administration officials to seize mis-
oh

branded drugs which had been determined to be dangercus or misleading. The

court found that a number of factors coalesced to justify these summary pro-

25

cedures:

20. 5 Cal.3d at 541, 488 P.24 at , 96 Cal. Rptr. at .
21. 5 Cal.3d at s47, L4BS P.24 at , 96 Cal. Rptr. at
22. 5 Cal.3d at 552, 488 P.24d at , 96 Cal. Rptr. at .

23. Fahey v. Mallonee, 332 U.S. 245 (1947); Coffin Bros. v. Bennett, 277 U,S,
29 (1928).

ol Ewing v. Myfinger & Casselberry, Ine., 339 U.S. 594 (1950).
25. 5 Cal.3d at 554, 4BB P.24 at , 96 Cal. Rptr. .
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First, the seizures were undertaken {o benefit the general publie
rather than to serve the interests of a private individual or a
single class of individuals. Second, the procedures could ontly be
initiated by an authorized govermmental official, charged with =
public responsibility, who might reasonably be expected to proceed
only to serve the general welfare esnd not to secure private sdvan-
tage., Third, in each case the nature of the risks required immediate
action, and any delay occasioned by a prior hearing could potentially
have caused serious harm to the public., Fourth, the property appro-
priated did not witslly touch an individual’s life or livelihood.
Finally, the "takings" were conducted under narrowly drawn statutes
that sanctioned the summary procedure only when great necessity
actually arose,.

The court noted that the United States Supreme Court had also cited a case
upholding the constitutionality of a statute permitting prejudgment attachment
of property of a nonresident debtor by a resident creditor.27 All these cases,
however, the court said:

involved statutes which carefully confined the operation of their

sumrary procedures to the "extraordinary"” situation in which a

governmental interest necessitated such measures.

29 0
Finally, both in Blair v. Pitchess = and in Randone3 the court recognized that:

in some instances a very real danger may exist that the debtor may
abscond with the property . . . [and that in] such situations a
summary procedure may be consonant with constitutional principles.

However, former Section 537(1) aiadt

neot require the creditor to point to special facts which demonstrate

an actual and significant danger that the debtor, if notified of the

suit or potential attachment, will flee from the jurisdiction with

his assets or will conceal his property to prevent future execution.
This failure of former Section 537(1) to meet any of the standards set forth

caused the court to hold it unconstitutional.

26. Ownbey v. Morgan, 256 U.,S, 94 (1921).

27. 5 Cal.3d at 554, 488 P.24d at , 96 Cal. Rptr. at

o8, 5 Cal.3d at 554, 488 P.24 at , 96 Cal. Rptr. at .
pg, 5 Cal.3d at 278, 488 P.2d at , 96 Cal. Rptr. at

30. 5 Cal.3d at 556, 488 p.2d at , 96 Cal. Rptr. at

31. 5 Cal.3d at 557, 488 P.24d at , 96 Cal. Rptr. at
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It follows that one problem inveolved in drafting a constitutional stat-
ute is to adequately dzfinz and delimit "those 'extraordinary circumstances?
in which a state or creditor interest of overriding significance might justify

32
summary procedures," The court suggested that "the kind of 'extraordinary

situation’ that may justify summary deprivation cannot be precisely defined."33
However, the statutory draftsman must still come as close as possible to a pre-
cise definition of the situations in which extraordinary circumstances may be
said to exist.

The legislation enacted in 1972 attempted to meet the reguirements of
Randone by providing for the immediate issuance of a writ without notice or
hearing only under the following conditions: when the plaintiff shows the
court that "there is a substantial danger" that the defendant will transfer,
remove, or cohnceal the property; when the notice cannot be served with rea-
sonable diligence after 10 days and the court finds that the defendant has
departed from the state or concealed himself to avoid service; when a bulk
sales notice has been recorded and published (the writ in this case to apply
only to such goods); when an escrow has been opened regarding defendant's
sale of a liquor license (the writ in this case to apply only to the pro rata
share of proceeds of sale in escrow); or when the defendant is a nonresident.3h

The Coammission reccmmends that the substance of these provisions be re-
tained but that issuatice of a right to attach order and a writ of attachment

be authorized only where the plaintiff shows that great or irreparable in-

Jury would result to him if 1ssuance of the order were delayed until the matter

32, 5 Cal.3d at 557, LBB P.2d at , 96 Cal. Rptr. at
33. 5 Cal.3d at 553, 488 P.2d at , 96 Cal. Rptr. at

34, Code Civ. Proc. § 538.5.
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35

could be heard on notice. Moreover, the Commission also recommends that
the judicial officer be authorized to issue a temporary protective order,

in lieu of a writ, where such order would better serve the ends of Jjustice
and equity, teking into consideration the rights and needs of both plaintiff
and defendant. Such authorization should provide desirable flexibility as
well as a less onerous remedy where there is any doubt as to whether the

situation may constitutionally be characterized as extraordinary.

Exemption of Necessities

An additional reason cited in Randone for finding the former attachment
procedure unconstitutional was that a writ of attachment was allowed to issue
even in situations where the attachment deprived the defendant of his neces-
sities of 1ife. The procedure did allow the defendant to cobtain the release
of his property by establishing that 1t was exempt under a set of statutory
exemptions.36 However, the burden of seeking and proving the exemption was
placed on the defendant, and necesgities were subject to attachment until
such time as the defendant proved his right to the exemption. The procedural
steps regquired could delay the relesase of the exempt property for at least
25 cila:,rs.:ﬂr The court emphasized that:

the hardship imposed on a debtor by the attachment of his '"necessities

of life" is so severe that we do not believe that a creditor's private

interest is ever sufficient to permit the imposition of =such deprivation
before notice and hearing on the validity of the creditor's claim. . . .

38

* * * * *

35. The Commission has deferred consideration of whether and to what extent
nonresident defendants will be subject to ex parte attachment. The Com-
mission has also postponed its consideration of the use of attachment to
secure jurisdiction over nonresident defendants. See note 9, supra.

36. See Code Civ. Proc. §§ 690-690.29, 690.50.
37, 5 Cal.3d at 546, 488 P.2d at ; 96 Cal. Rptr. at _ .
38, 5 Cal.3d at 448, 488 p.2d at , 96 Cal. Rptr. at .
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[P]lacing the burden on the debtor to seek exemption, does not satisfy
the constitutional requirements. . . . Instead, due process requires
that all necessities be exempt from prejudgment attachment as an initial
matter.39
[Alt a minimum . . . [the defendant must] be afforded a meaningful op~
portunity to be heard on the merits of the plaintiff's claim . . . ,
the state cannot properly withdraw from a defendant the essentials he
needs to live, to work, to support his family or to litigate the pending
action, before an impartial confirmation of the actual, as opposed to ko
probable, validity of the creditor's claim after a hearing on that issue,.
The attachment provisions enacted in 1972 do permit the defendant to
raige any claim of exemption at the noticed hearing on the plaintiff's appli-
by
cation for a writ of attachment. Thus, generally, no property will be at-
tached before the defendant has an opportunity to claim his exemptions. More-
over, the statutory exemptions have been supplemented by a provision requiring
the exemption of any property found to be necessary for the support of the
42
defendant and his family. As noted previously, an attempt has been made
to restrict the availability of attachment to actions against business entities
and arising out of commercial tr&ns&ctions.h3 Finally, an attempt has also
been made to limit the type of property which is subject to attachment to

L
commercial property. All these features tend to remove consumer necessities

from the reach of the attachment procedure and to satisfy the constitutional

39. 5 Cal.3d at 563, 488 P.2d at , 96 Cal. Rptr. at .

Lo. 5 Cal.3d at 562, LBB8 P.2d at , 96 Cal. Rptr. at , citing Goldberg v.
Kelly, 397 U.S. 254 (1970), and Boddie v. Connecticut, 401 U,S, 371 (197L).

1. Code Civ. Proc. § 537.3.
ho. Id.
43, See text accompanying note 9 supra.

L. Code Civ. Proc. § 537.3.
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standards set by Randcne. The Commission recommends that these policies be

continued.

Unfortunately, the 1972 legislation also provides for the automatic is-
45

suance of a temporary restraining order pending the hearing referred to above

and provides for the ex parte issuance of only & writ of attachment in extraor-

L6 by
dinary circumstances. The order is subject to certain limitations; how=
L8
ever, its impact may violate the Randeone standards. Similarly, there is no

alternative to the issuance of an ex parte writ in extracrdinary circumstances,
and the writ may be used to attach necessities in viclation of Randone. The
Commission recommends that the issuance of a temporary protective order be
limited to situations where the plaintiff has shown a real need for such re-
lief and that the court be authorized to issue a temporary protective order

in lien of an ex parte writ where this action seems appropriate. Both changes
will permit the court to protect potential necessities and still provide adequate
relief for the plaintiff. Finally, the Ccommission recammends that, where the
plaintiff has sought to attach or actually attached particuler property, the
defendant may claim as exempt not only that property but any other property
which he wishes to protect in the future. Thus, he may establish an exemption
in advance, thereby precluding the attachment of necessities.

The recommendations suggested above are directed towards satisfying the
constitutional dictates of Randone. This was essentially all that the 1972
legislation attempted to accomplish., The Commission, on the other hand, pro-
poses a camprehensive revision and modernization of the entire area of attach-
ment, The discussion which follows covers the major points of change in this

area.

45, Code Civ. Proc. § 538.1.
k. Code Civ. Proc. § 538.5.
47. Code Civ. Proc. § 538.3.

k8. BSee p. §, supra.
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ADDITICNAL WRITS PROCEDURE

Existing law simply provides for the issuance of additional writs on the
basis of the plaintiff's original affidavit and undertaking.hg The Commission
recomends that more specific procedures which provide adeguate protection
for defendants be created. Where a right to attach order and a writ of atbtach-
ment have been issued after a noticed hearing, the plaintiff should have two
alternatives. He may apply either ex parte or pn & noticed motion for an ad-
ditional writ describing additional property. In the latter case, 20 days'
notice should be given to the defendant. If the defendant makes no claim of
exemption as to the additional property sought to be attached and the plain-
tiff has filed the necessary undertaking, the additional writ should be is-
sued. If the defendant wants to claim an exXemption, such "claim should be
made at least five days before the hearing. The plaintiff, in turn, should
be required to serve any opposition to such claims at least two days before
the hearing. If no opposition is made, the claim should be granted. If the
defendant files a claim and the plaintiff files notice of opposition to at
least some of the claimed exemptions, a hearing should be held and the judi-
cial officer should make the necessary determinations and orders. The de=-
fendant may not later claim any of the property described in the plaintiff's
application is exempt without showing a change in circumstances,

Alternatively, the plaintiff should be permitted to utilize an ex parte
procedure for obtaining an additional writ. A writ should issue if at the
ex parte hearing the court finds that a right to attach order has been issued
after notice and hearing, that the plaintiff's affidavit shows the property

sought to be attached is not exempt, and that the plaintiff has provided an

49. Code Civ. Proc. §§ 540, 559-1/2.
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undertaking. After the writ is issued, the defendant may claim exemptions
under the procedure provided by present Section 6390.50 of the Code of Civil
Procedure.

Where, in extraordinary circumstances, the plaintiff has obtained an
order and writ under the ex psarte hearing procedure,50 the plaintiff should
be able to apply ex parte for additional writs if he can show that the ex-
traordinary circumstances still exist., Claims of exemption would again be
made pursuant to Section 650.50.

These procedures, together with the claim of exemption procedures, should
provide the defendant with an adequate opportunity to protect his interests.
Where & noticed hearing is held on the additional writ, the defendant can
present his case before the writ is issued. Where the additionsl writ is
gought ex parte hut after a right to attach order and writ of attachment
have been obtained at a noticed hearing, the defendent has two cpportunities
to claim his exemptions: at the time the original corder and writ are issuedsl
and then later after the ex parte writ has been served. Similarly, where in
extraordinary circumstances the plaintiff has obtained an initial order and
writ under the ex parte procedure, the defendant sgain has an opportunity
to claim an exemption in advance at the time the initial writ is served and,

if not previously made, after the sdditional writ is served.

METHOD OF LEVY
Californis law now provides for various methods of levy depending on
the type of property involved. The Commission recommends a more detailed
and orderly scheme utilizing modern terminclogy. Most of the provisions

recommended are based on ppesent law, but certain changes are suggested.

50. See pp. 12-13, supra.

51. See p. 1k, supra.
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General Provisions

The Commission reccmmends that the writ of attachment (or a separate
statement incorporated thereip) be required to identify the property or in-
terest to be levied upon. FExisting law provides only that the property be
described in the plaintiff's instructions to the levying officer. However,
the procedures recommended for issuance of a writ would make the matter of
what property is to be aitached always subject to prier judicial considera-
tion. If the writ then issued identifies the property to be levied on,
this should aveld any discrepancies between what the court has determined may

be attached and what is actuelly levied upon by the sheriff.

Contents of Notice

The Commission recommends that a notice of attachment which informs the
defendant of the capacity in which he is served, the property sought to be
attached, and his rights and duties under the attachment always be served on
the defendant. Existing law does not specify the contents of the notice of

attachment, and some statutory guidance seems degirable,

Method of Levy for Particular Types of Property

The Commission recommends that specific methods of levy for various dif-
ferent types of property-~real property, tangible personal property in the de-
fendant's possession, tangible personal property in possession of a third perscon,
eqguipment of a going business, motor vehicles and vessels, farm products and
inventory of a going business, accounts receivable and choses in action, chat-
tel paper, negotiable instruments and money, securities, judgments owing to
the defendant as a judgment debtor, and deposit accounts--be provided. With-
out detailing the treatmwent of each type of property, some differences be~

tween existing law and the recommended provisions should be noted.

-18-



[Real Propsrty

The Commission recommends that mere occupants of real property no longer
be served with a notice of attachment.52 Such service seems to be an indirect
means at best of giving notice to the owner of the property and at worst could
cause undue worry and inconvenience to a person whose possession will not be

disturbed. Service should still be required on the defendant and any record

owner of the property. (See Memorandum 73-5.}]

Levy by Custedy--Tangible Personal Property in Hands of Defendant

The Commission recommends that the distinetion between property capable
of manual delivery and property incapable of manual delivery be discontinued53
and that the statute speak instead in terms of tangible personal property
generally or specially defined types of property. Under existing law, when
property is not capable of menual delivery, levy is by notice even when it is
in the possession of the defendant.5h The necessity to determine whether
proeperty is or is not capable of manual delivery involves the risk of an in-
correct choice and the resulting invalidity of the attachment. The risk is
removed by eliminating the distinction. Further, by leaving the property
in the hands of the defendant and attaching by notice, subsequent transferees
may not be adequately protected. This problem should be aveided by requir-

ing levy by custody where tangible perschnal property is in the possession of

the defendant except in carefully prescribed situations.

52. Compare Code Civ. Proc. § 542(1).
53. See Code Civ. Proc. § 542(3), (5).

54. Code Civ. Proc. § 542(5). See Raventas v. Green, 57 Cal. 254 {1881);
Irilarry v. Byers, 84 Cal. App. 28, P. (1927).
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Levy by Notice--Tangible Personal Property in Hands of Third Person

Tangible personal property, which is capable of manual delivery and in
the hands of a third person, is not covered by the present statute; tangible
personal property not capable of manual delivery in the hands of a third

25 Under the recoumended

person is attached by serving notice on that person.
statute, tangible personsl property not covered by some special statute would
always be levied upon by service on the third person. The third person can
demand that the levying officer take the property into custody. In the
absence of such demand, he is liable to the plaintiff for the value of the

defendant's interest in the property until the attachment is released.

Motor Vehicles and Vessels as Equipment of Going Business

Under existing law, equipment other than a vehicle or vessel is levied
upen by filing with the Secretary of State and serving notice upon the de-

fendant.56

The Commissicn recommends that motor vehicles and vessels which
are equipment of a going business alsc be levied upon by filing but that

the notice be filed with the Department of Motor Vehicles.

Inventory of a Going Businegs and Farm Products

Under existing law, the inventory of a going business is attached, with
the defendant's consent, by placing a keeper in charge of the business, there-
by allowing final cash sales to continue for a short period.BT The Commis-
gion recommends that this procedurerbe retained but that the defendant be

able to seek an order removing the keeper and returning the property if

55. Code Civ. Proc. § 542(5).
56. Code Civ. Proc. § 5k2.1.

7. Code Civ. Proec. § 542(3).
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the property attached is essential for the suppeort of himself and his family
and if he can show that he is solvent but for the plaintiff's claim.

The Commission also reccmmends that the plaintiff be permitted, as an al-
ternative to the keeper, to obtain an attachment lien on the inventory by filing
with the Secretary of State. This would give him the same type of priority as a
secured party with a perfected security interest., Finally, the Commission reec-

ommends that farm products be treated in the same manner as the inventory of

a business.

Negotiable Instruments and Chattel Paper

The Ccmmission recommends that the law relating to negotisble instruments
be clarified and that this type of property be attached by serving notice and
taking custody in all situations--whether the instrument is in the possession of
the defendant or a third person, This procedure avoids the problem arising from

58

transfers to subsequent holders and eliminates the ambiguities in existing law.

58. Under existing law, a promissory note belonging to the defendant but in the
possession of a third person is characterized as both a "credit” and "per-
sonal property capable of manwal delivery." Ccmpare Deering v. Richerdson=-
Kimball Co., 109 Cal. 73, P. (1895)(credit;, and Gow v. Marshall, 90
cal. 565, P. (1891)(credit), with Haulman v. Crumal, 13 Cal. App.2d 612,
57 P.2d 179 (1936){property capable of manual delivery). Subdivision 5 of
Section 542 provides in part:

[CJredits . . . shall be attached by leaving with the persons . ., .
having in his possession, or under his control, such credits . . . a
copy of the writ . . . and . . . a notice that . . . the credits . . .
in his possession, or under his control, belonging to the defendant,
are attached in pursuance of such writ.

Levy accordingly would be by notice and the note would not be regquired to
be taken into custedy. Cf. Puissegur v. Yarbrough, 29 Cal.2d b0Og9, 175 P.
830 (1946){levy by notice to financial institution regardless of the char-
acter of the property). However, no procedure is specified for levy on
property capable of manual delivery and in the hands of a third person.
Nevertheless, it has been suggested that the proper method of levy on a
negotiasble instrument in the possession of a third person is by seizure,
See Haulman v. Crumal, supra (dictum). A note in the possession of the
defendant has been treated as personal property capeble of manual delivery
and attached by seizure. BSee Jubelt v. Sketers, 84 Cal. App.2d 653, 191
P.2d 460 (1948).
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Lien of Attachment

California law currently provides three different periods for the dura-

59

tion of attachment liens: five years for equipment, three years for real
prnperty,éo and one year for personal property.él Furthermore, different
procedures are provided for extending these liens. The Commission recommends
that the duration and the provisions for the extension of liens be standard-
ized, All types of property should be subject to a lien which expires two
years from the date of the issuance of the writ of attachment. In order to
extend the lien, the plaintiff should apply uwpon noticed motion before the
expiration of the two-year period for an order extending the lien for not
more than one year. 1If the order is issued, it would then be served on the

person holding the property and properly recorded or filed. The aggregate

of such extensions should be limited to five years.

UNDERTAKINGS
The existing law of prejudgment attachment is strewn with confusing and
repetitive provisions concerning undertakings. The Commission recamends
that these provisions be simplified and clarified as follows. Certain general
principles should be provided common to undertekings given for any purpose
under the title relating to attachment. As under existing law, the under- 6o
takings should be executed by twe or more sureties (or ohe corporate surety).

If the amount of the undertaking depends cm the value of property, the prin-

eipal should be required to state his estimate of the market value of the

59. Code Civ. Proc. § 542.2.
60. Code Civ, Proc. § 5h2a.
61. Code Civ. Proc. § Sh2e.

62. See Code Civ. Proc. §§ 539, 539a, 540, 553, 555, 1056.
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63
property. If the beneficiary of the undertaking cbjects to the principal's

valuation of the property, the court should have discretion to order an ap-
praisal. All undertakings should be approved by a Jjudicial officer and then
filed at which time they would bheccme effective. This generalizes the proce=
dure now existing with regard to undertakings given to release attached prop-
erty.6h Requiring judiecial approval in every case assures that the under-

taking is valid on its face and that the affidavits of the sureties sre tech-

nically sufficient. All undertakingr should be filed either in the court where

the action is pending or a court with similar jurisdijction in the county where levy
1z made; under present law, some undertakings are filed in court 5 and some with

the levying officer.6

As under existing law, the beneficiary should be permitted to object to
the undertaking either on the ground that the sureties are insufficient or
that the amount is insufficient.6T Such objections should be made by noticed
motion and, if the beneficiary's objection involves the value of the property,
he should be required to state his estimate of such value in the motion. This
requirement should facilitate voluntary agreement between the beneficiary and
principal as to the proper market value. Under existing law, objections
have to be made within five days after notice of levy or f‘iling.68 There
seems to be no reason for this limitation, and the limitation could be detri-
mental to the beneficiary should the reason for an objection to the undertak-
ing occcur after five days have passed. The Cormission recommends that no time

limit be placed on objections to undertakings.

63. Compare Code Civ. Proc. §§ 677, 710c.

64, Compare Code Civ. Proc. § 540,

65. Code Civ. Proc. § 540.

66, Code Civ. Proc. § 53%9a.

67. Compare Code Civ. Proc. §§ 539, 554, 555, 678, 71l-1/2,
68, Code Civ. Proc. §§ 539, 5392, 553.5, 554.
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The hearing on the motionh, appraisal of property, or the examination of
sureties should be held within two to five deys of the objection. If the
judicial officer determines that the undertaking is insufficient, then the
principal should be allowed five days to remedy the insufficiency. If this
is not done, the rights cbtained by the filing of the undertaking should cease.
Until replaced, the old undertaking should remain in effect. If the under-
taking is determined aft=r the hearing to be sufficient, then the beneficiary
should not be permitted to object again unless and until changed clrcumstances
exist. As indicated above, if the beneficiary's objection is that the prop-
erty's market value is higher than stated by the principal, the principal may
accept the beneficiary's estimate and give an undertaking on that basis, in
which case no hearing would he held on the objection and the beneficliary would
be bound by his estimate. Most of these procedures are based on existing 1aw.69

Under existing law, the beneficiary muyst attempt to satisfy his judg-
ment from the assets of the principal before trying to enforce it against the
sureties. The Commission reccrmends that the beneficiary be alliowed to pur=-
sue the sureties first if he so desires. Since the undertaking is in his
favor, the law should facilitate the satisfaction of his claims. The surety
would still be able to seek indemnification from the principal. In addi-
tion, the surety would be liable only for the amount of the undertasking
whereas the principal would be liable for the full amount of damages caused.
Motions to enforce the liability on an undertaking should be made within one
year after the time for appeal from the judgment in the main action has expired

or after final judgment on arpeal as under existing law.TO

69. BSee Code Civ. Proc. §§ 678, 678-1/2, 679, T11-1/2, 712, 712-1/2, 833-835,
1030, 1057.

T70. Bee Code Civ. Proc. § 1166a.
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Also, as under existing law, undertakings should be required to be given
by a plaintiff before a writ of attachment or a temporary protective order is
issued. Undertakings for this purpose should be required in one-half the
smount the plaintiff seeks to recover. Existing lav provides that undertak-
ings may be increased on the defendant's motion, but no guide is given as to
the new s.mount.Tl The Commission recommends that the undertaking be increased
to the amount of the probable recovery for wrongful attachment.Ta

The defendant whose property is subject to attachment should be permitted
to obtain its release by appearing in court and obtaining an order allowing
him to file an undertaking equal to the lesser of (1) the plaintiff's valua-
tion of the property or (2) the amount specified in the writ to be secured

by the attachment. This procedure is similar to that under existing 1aw.73

LIABILITY FOR WRONGFUL ATTACHMENT

California law currently provides a very limited statutory remedy for
wrongful a,ttaehment.Tj+ Persons seeking to recover for damages brought about
by the plaintiff's use of prejudgment attachment are generally required to
proceed by way of the common lew actions of malicicus prosecution and abuse
of process.75 The Commission recommends that the case law in this area be
supplemented by statute in order to make a remedy more readily available to
persons injured by an attachment. By providing a useful remedy to such per-

sons, overreeching by plaintiffs should be deterred.

71. See Code Civ. Proc. § 539(a).
T2. Bee discussion under Ligbility for Wrongful Attachment, infea.
T3. BSee Code Civ. Proc. §§ 540, 554, 555.

Th. See Code Civ. Proc. § 539. The attachment must have been issued in a case
where attachment was not authorized or the defendant must recover judgment
in the action. See generally Debt Collection Tort Practice § 5.36 (Cal.
Cont. Ed. Bar 1971).

75. B8See 2 B. Witkin, Californis Procedure Provisional Remedies §' 214 at 1612-
1613 (2d ed. 1970); White Lighting Co. v. Wollson, &8 Cal.2d 336, 438 P.2d
345, 66 Cal. Rptr. 697 (1968).
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The Commission recommends that the following acts be characterized as a
wrongful attachment: levy of a writ of attachment or service of a temporary
protective order where attachment is not authorized or where the plaintiff
doss not recover Judgment, levy of a writ of attachment on property greatly
in excess of the plaintiff's legitimate claim, levy of an ex parte writ of
attachment on property exempt from attachment, and levy of the wrlt of attach-
ment on property of a third person. 1In each of these cases, the plaintiff
should be liable for all damages proximately caused, whether direct or conse=
gquential, and all costs and expenses including attorney's fees reascnably ex-
rended in resisting the wrongful attachment. However, the plaintiff's liability
should be limited to the amount of the undertaking if the writ of attachment
was issued under the noticed hearing procedure.

The defendant or third person should not be reguired to bring an inde-
pendent action but should be permitted to proceed by motion, filed in the
original action and served on plaintiff within a year after final judgment
and the time for appeal has expired or the appeal iz disposed of.?6 Sureties
could be joined in the proceeding, but their liability should be limited by
their undertaking.

Since the cause of action for wrongful attachment is intended to handle
only certain readily identifiable cases, the commoh law remedies should not

be limited by the recommended procedure.

76. This procedure would be the same as that provided under existing law
for recovery on an undertaking. Compare Code Civ. Proc. § 1058a.



FROPOSED LEGISIATION
The Commission's recommendations would be effectuated by enactment of
the following measure:

An act to smend Section 281 of the Agricultural Code, to smend Section

6947 of the Business and Professions Code, to amend Sections 3065a,

3152, and 4380 of, and to repeal Section 1812 of, the Civil Code,

. to smend Sections 6823, 688, 690, 690.6, 690.21, and 650.2L of,

to add Section 684.2 to, to add Title 6.5 (commencing with Section

481.010) to Part 2 of, and to repeal Chapter 4 (commencing with

Section 537) of Title 7 of Part 2 of, the Code of Civil Procedure,

to amend Sections 13524 and 21112 of the FEducation Code, to amend

Sections 1650 and 314k of, and to repeal Section 11208 of, the

Financial Code, to amend Section 11680.5 of the Health and Safety

Code, to amend Sections 300, 404, 5600, and 5601 of the Labor

Code, to amend Section 1208 of the Penal Code, to amend Sections

6713, 786k, 8972, 1007k, 11k72, 12680, 18833, 26251, 30302, and

32352 of the Revenue and Taxation Code, to amend Section 71685.5

of the Water Code, and to smend Sections 1834 and 17409 of the

Welfare and Institutions Code relating to attachment.

The people of the State of California do enact as follows:
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Agricultural Code § 281 (technical amendment)

Sec. . Section 281 of the Agricultural Code is amended to read:

281. The director mey direct suit in the name of the people of the
state, as plailntiff, to be brought for the recovery of any license or other
fee agalnst any person required to take cut a license or pay any fee
pursuant to this code that fails, neglects, or refuses to take out such
license or pay such fee, or that, without such license or payment of such
fee, carries on or attempts to carry on the business or do any act for which
such license or payment of such fee i1s required. In such case a writ of
attachment may issuer--The-diveetor-may-make-the-neeceasnry-affidavit-for
itv--He-necd-nety-havevery-£file-any-vwritien-vrderiaking-in-eonnceston-with-

the-issuanee-of-the-writ= be issued pursuant to Title 6.5 (commencing

with Section 481.010) of Part 2 of the (ode of Civil Procedure.

Comment. Section 281 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. Under Title 6.5, the director or any
other person having knowledge of the facts may make the necessary affidavit.
See Code Civ. Proc., § 482.040 (general requirements for affidavits). Because
the actlon is on behalf of the state, no undertaking is reqguired. Code Civ.

Proc. § 1058.
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Business & Professions Code § 6947 (technical amendment)

Sec. . Section 6947 of the Business and Professions Code is
amended to read:

6947. Nothing in this chapter shell be deemed to authorize a
collectlion agency licensee to perform any act or acts, elther directly
or indirectly, constituting the practice of law.

No suit may be instituted on behalf of a collection agency licensee in
any court on any claim assigned to it in its own name as the real party in
interest unless it appears by & duly authorized and licensed attorney at
law.

A collection agency may not appear as an assignee party in any pro-
ceeding involving clalm and delivery, replevin, or other possessory action,
action to foreclose a chattiel mortgage, mechanic's lien, materislimn’s lien,
or any other lien. Nothing herein contained shall prohibit a licensee from
making an oral or writien demand for the return of surrender of personal
property or from having property attached in an action et law pursuant to
the provisions of €hapter-i-{eemmeneing-vith-Beetion-537)-of-Pitie-7 Title

6.5 {commencing with Section 481.010) of Part 2 of the Code of {ivil Pro-

cedure, or from enforcing & judgment carrying it into execution.

No llicensee or employee shall:

(a) Directly or indirectly aid or abet any unlicensed@ person to engage
in business as a collection agency or to receive compensatlion therefrom.

{b) Publish or post, or cause to be published or posted, any list of
debtors, commonly known as "deadbeat" lists, except that this subdivision
shall not be construed to prohibit the confidential distribution of trade

lists containing debtor information.
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§ 6947

{¢) Collect or attempt to collect by the use of any methods contrary
to {the postal laws and regulations of the United States.

(d) Commingle the money of his customers with his own, except insofar
as may be authorized by rules and regulations established hereunder.

{e) Bave in his possession or make use of any badge, use a uniform
of any law enforcement agency or any simulation thereof, or make any
statements which might be construed as indlcating an officilel connection with
any federal, state, county, or city law enforcement agency, or any other
governmental agency, while engaged in collection agency business.

(£} Print, publish or otherwise prepare for distribution for the use
of, or sell or offer to sell or furnish or offer to furnish to, any person
any system of collection letters, demand forms or other printed matter
upon his statlonery, or upon stationery upon which the licensee's name
appears In such manner as to indicate that a demand iIs belng made by the
licensee for the payment of any sum or sums due or asserted to be due,
where such forms containing such messAge are to be so0ld or furnished to any
person to be used by such person at any address different from the address
of the licensee as shown on the face of the license.

(g} Distribute collection letters, demand forms, or other printed
matter which are made to be similar to or resemble govermmental forms or
documents, or legal forms used in civil or criminal proceedings.

(h) Advertise for sale or threaten to advertise for sale any claim
as a means of endeavoring to enforce payment thereof, nor agree to do so
for the purpose of solicitation of claims, except where the licensee has
acguired claims as an assignee for the benefit of creditors or where the

licensee is acting under the order of a court of competent jurisdiction.
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§ 6947

(i) Use any name while engaged in the collection of claims, other
than his true name, except under conditions prescribed by rules and regulasi-as
tions adopted by the director.

(j) Engage in any unfair or misleading practices or resort to any
illegal means or methods of collection.

(k) Use profanity, obscenity, or vulgarity, while engaged in the

collection of claims.

Comment. Section 6947 has been amended to correct the cross-reference to
the attachment provisions of the Code of Civil Procedure. See Title 6.5

(commencing with Section 481.010) of Part 2 of the Code of {ivil Procedure.
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Civil Code § 1812 (repealed)

Sec. . Section 1812 of the Civil Code is repealed.

B2 r--In-any-action-en-a-ecentract-or-ingtallnent-acesunt~under-this
ehapbery-in~addition-te-the-stnienents-reguired-by-Beetion-538-ef-the-Code-
ef -Pivii-Procedure; -an-~affidavit-for-a-vwrit-ef-attachment-chali-state-facts
shewing-that-the-netion-has-been-commenced-in-a-county-or-judieinl-diatriesd
deseribed-in-Seetion-1832-10-as-a-proper-piace-for-the-sriai-of-the-aetiony

A-piaintiff-shali-be-linble-for-reasonable-atiorneylic-feecs-proximately
eauged-by-any-levy-pade~pursuani-to-a-writ-of-attqchment-igened -upsn-an

affidasvit-whieh-does-not-comply-vwith-thic-seesion.~

Comment. Section 1812 1s repealed. This section was applicable only in
an action arising out of a retail installment sale. See Civil gode §§ 1802-
1802.7. Except in the extremely rare case where the buyer is the plaintiff in
the action and the amount of recovery sought is not less than five hundred:!
dcllars,an attachment remedy Is no longer available in such sctions. See Code
Civ. Proc. § 483.010. Accordingly, this special exception to the requirements

of the affadavit supporting the application for & wrilt of attachment is unnecessary.



Civil Code § 3065a {technical amendment)

Sec. . Section 3065a of the Civil Code is amended to read:

3065a. The lien created by the last preceding section shall con-
timie in force for a period of thirty days from the time the person
claiming such llen shall have ceased to do or perform the work or
render the servicefor which said lien is claimed, while such logs,
lumber or other manufactured timber products are in the county in which
sitch labor was performed or service rendered, and said lien shall
cegse at the expiration of the said thirty days unless the clasimant
thereof, or his assignee or successor in interest, brings suit to fore-
close the same, in which case the lien contimues in force until the said
lien foreclosure sult is finally determined and closed, and in case
such proceeding be not prosecuted to trial within two years after the
commencement thereof, the court may in its discretion dismiss the same
for want of prosecution. If any part of the property on which the lien
existed is removed from the said county, the lien continues on the
balance remaining in the county to the full extent of the claim.

The plalintiff in any such lien foreclosure suit s-at-the-time-of
igsudng~the- curHORG-oF-at-apy-sime-aftervardsy may have the logs, lum~
ber and other manufactured timber products upon which such lien sub-
sists attached, as provided in this code and the Code of Civil Procedure ¥ »
EpSR-~.delivering-te-the-elerh-an-affidavit;-by-er-or-behalf-of-the
praintiffy-shewing-shats--£1)-the-plaintiffr-or-his-aseigner-er-prede-
eesser-énrintefest;-pesfesmeé-}aber-er-used-gis-live-s%eek;-maehinery
er-appiicnees-or-bath-in-felling:-preparing-er-Erancpersing-the-said

iogs-or-in-mAnufaeturing-the-said-lunber-o¥-other-$inber-produetc-o¥

-33-



§ 3065a
beth:-{2)-that-sueh-laber-er-use-of-1ive-siocky -nachinery-or-appli-
ances-has-not-been-paid-fory-{3J-thai-the-aum-Ffor-which-the-atitaeh-
Hent-i8-asked-doea-net-execed-the-reasenablie-vaiue-of-the~gerviees-
repdered-or-the-reasonakie-value-ef-the-use-of-the-tive-sioeky -
maehinery-er-applicneesy-as-the-ease-may-bej-and-{4)-shat-the-attaek-
peni-ig-Aet-soughi~and-the-aetion-is-not~brought-te-hindery-detay-or
gefraud-any-eveditoy-or-ereditova-of-any-defendans «

Any number of persons claiming liens under this and the next pre-
ceding section may Jjoin in the same action and when separate actions
are commenced, the court may consolidate them. Whenever upon the sale
of the property subject to the liens provided for in this and the next
preceding section, under the judgment or decree of foreclosure of such
lien or liens, there is a deficiency of proceeds, the proceeds shall
be divided pro rata asmong the lien claimants whose liens are established,
regardless of the corder in which the liens were crested or the order in
which the suits to foreclose same were commenced, and judgment for the
deficiency may be docketed against the party personally liable therefor
and his sureties, in like menner snd with like effect as in actions for
the foreclosure of mortgeges.

Kothing contained in this or the next preceding section shall be
construed to impair or affect the right of any person to whom any debt
mey be due for work done, or for the use of live stock, machinery or
appliasnces, to maintain a perscnal action to recover sald debt against
the person liable therefor, or his sureties, either In commection with
the lien suit or in a separate action, and the person bringing such
personal sction mey take out a separate attachment therefor, notwith-

standing his lien, and in his affidavit to procure an attachment

o



3065a

need-pot-state-thai-his-depand-is-not-seeured-by-a~3den he shall

refer to this section jand the judgment, if any, obtained by the plain-

tiff in such personal action shall not be construed to impair or merge
any lien held by said plaintiff under this or the next preeeding sec-

tion; provided, only, that any money collected on said judgment shall

be credited on the amount of such lien in any action brought to en-

force the same, in accordance with the provisions of this sectiomn.

Comment. Section 3065a is amended to make clear that, although an

attachment may issue pursuant to the authority granted by this section, the .o

procedures for issuance Are those provided by Title 6.5 (commencing with
Section 481.010) of Part 2 of the Code of Civil Procedure. It should be
noted, however, that the plaintiff is not bound by the $500 limitation,
nor the unsecured debt requirement of Section 483.010 of the Code of Civil

Procedure.
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Civil Code § 3152 {technical amendment)

Sec. . Section 3152 of the Civil Code is amended to read:

3152. HNothing contained in this title shall be construed to impair
or affect the right of any claimant to maintain a perscnal action to
recover his debt against the person liable therefor either in a separate
action or in the action to foreclose his lien, nor any right he may have
to the issuance of a writ of attachment or execution. In his affadavit
to procure an attachment he need-met-ctaite-tbAt-hig-demapd-ig-nes-seeured

by-a-2iens shall refer to this section. The Jjudgment, if any, obtained

by the plaintiff in such personal action, or personal judgment obtained in
such mechanics' lien action, shall not impair or merge any lien held by
the plaintiff under this chapter, but any money collected on such judgment

shall be credited on the amount of such lien.

Comment. Section 3152 is amended to require the plaintiff to refer to this
section in his application or affidavit for an attachment. It seems better
practice to acknowledge the exception provided by this section to the unsecured
debt requirement of Section .483.010 of the Code of Civil Procedure than to

fail to state that a lien does exist.
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Civil Code § 4380. Method of enforcement of judgments, orders, and decrees
under Family Iaw Act

Sec. . Section 4380 of the Civil Code is amended to read:

4380. Any judgment, order, or decree of the court made or entered
pursuant to this part may be enforced by the court by execution, assachmensy
the appointment of a receiver, contempt, or by such other order cor orders

as the court in its discretion may from time to time deem necessary.

Comment. Section 4380 is amended to delete the reference to "attachment.”
Insofar as the term referred to the provisional creditor's remedy of attachment,
the deletion makes clear that the Family law Act provides no special author-
ization for the issuance of an attachment and the requirements of Section 483.010
of the Code of Civil Procedure must be met. Insofar as the term referred to
"body attachment," the authority to imprison a person vho violates a court
crder still exlsts under the remaining provisions of this section. See also

Code Civ. Proc. § 1209 et seq. {contempt of court).
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Sec. . Title 6.5 (commencing with Section 481.010) is added

to Part 2 of the Code of Civil Procedure, to read:

Title 6.5. Attachment
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CHAPTER 1. WORDS AND PHRASES DEFINED

§ 4B1.010. Application of definitions

481,010. Unless the provision or context otherwise requires, the

definitions in this chaptier govern the construction of this title.

Comment. Section 481.010 is a standard provision found in the
definitional portion of recently enacted California codes. See, e.g.,
Evid. Code § 100; Veh. Code § 100.

Additional definitions are found in the preliminary provisions of
the Code of Civil Procedure. E.g., Section 17 provides "the singuler

number includes the plural and the plural the singular.”



§ 481.020. Account debtor

481.020. "Account debtor" means the person who is obligated

on an account receivable, chattel paper, or chose in action.

Comment. Section 481.020 is based on the definition of "account
debtor" provided by paragraph {a) of subdivision {1) of Section 9105 of
the Commercial Code. Paragraph (a) of Section 9105 provides:

{2} ™Account debtor" means the person who is obligated on an
account, chattel paper, contract right or general intangible.

Section 481.020 merely substitutes the term "account receivable" for
"account" and "chose in sction" for "general intangible."” See Sections
481.030 ("account receiveble" defined), 483.050 ("chose in action" defined).
Attachment of "contract rights" (as that term is defined by the Commercial
Code) 1s not permitted. See Comment to Section 4831.050. "Chattel paper"

is defined by Section 481.040.
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§ 421.030. Account receivable

4871.030. "Account receivable" means any right to payment
vhich has been earned for goods scld or leased or for services
rendered which is not evidenced by a negotieble instrument,

security, or chattel paper.

Comment. Section 481.030 is based on the definition of "account" pro-
vided by Section 9106 of the Commercial Code. Section 9106 provides in
part:

9106. "Account" meens any right to paymcrt for goods sold or leased
or for services rendered which is not evidenced by an instrument
or chattel paper.

The term "account receivable" 1s used in this title becaguse it is &
more descriptlve phrase than "account" and to aveoid confusion with the term
"deposit sccount." Compare Section 481.080. The term "instrument" used in
Section 9106 is defined by paragraph (g) of subdivision (1) of Section 9105
as follows:

{g) "Instrument" means & negotiable instrument (defined in Sec-
tion 3104), or a security (defined in Section 8102) or any other write
ing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a itype which is in ordinary
course of business transferred by delivery wilth any necessary indorse-~
ment or assighment;

Section 481.030 substitutes the terms "negotiable instrument” and "security”
for "instrument" but retains the substance of the Commercial Code. See
Sections 481.160 ("negotiable instrument” defined), 481.210 ("security"
defined).

Section 481.030 makes clear that the right to payment covered by this

sectlon must have been earned by specifically including this requirement.

The methed of levy on an account receivable is provided hy Section

L85 .370.

“4i-



§ 481.0k0. Chattel paper

481.0k0. “"Chattel paper" means a writing or writings which
evidence both a monetary obligation and & security interest in or
a4 lease of specific goods. When & transeaction is evidenced both
by such 8 security agreement or a lease and by an instrument or a
series of instruments, the group of writings taken together con-
stitutes chattel paper. As used in this section, "instrument”
means a negotiable instrument, or a security, or any other writing
which evidences a right to the payment of money and is not itself
& security agreement or lease and is of a type which is in the
ordinary course of business transferred by delivery with any neces-

sary indorsement or assignment.

Comment. Section 481.040 is substantively the same as paragraph {b)
of subdivision (1) of Section 9105 of the Commercial Code. Paragraph {b)
of Section 9105 provides:
{b) "Chattel paper" means a writing or writings which evidence
both a monetary cobligation and a security interest in or a lease of
specific goods. When a transaction is evidenced both by such a

security agreement or a lease and by an instrument or & serles of
Instrvments, the group of writings taken together constitutes chattel

paper . . .
The term "instrument" used in subdivision (b) of Section 9105 is defined in
paragraph {g) of subdivision (1) of Section 9105. Section 481.040 incorporates
the same definition in its third sentence. Thus, "chattel paper"” under this
title has baslcally the same meaning as "chattel paper" under Section 9105
of the Commercial Code, and the following excerpt from the Comment to Section

9105 should help to explain the term.
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§ L81.040

A dealer sells a tractor to a farmer on ccnditional sales contract.
The conditional sales contract ig a "security agreement”, the fermer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "collateral” defined in Section 9-109 as "equipment”. But now
the dealer transfers the contract to his bank, either by outright sale
or to secure a loan. Since the conditional sales contrect is a security
agreement relating fto specific equipment the conditional sales contract
is now the type of collateral called "chattel paper'. In this trans-
action between the dealer and his bank, the bank is the “secured party",
the dealer is the "debtor", and the farmer is the "account debtor".

Under the definiticn of "security interest” in Section 1-201{37)
a lease does unot create a security interest unless intended as security.
Whether or not the lease itself is a security agreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
dealer enters into a straight lease of the tractor to the farmer (not
intended as security), and then arranges to borrow money on the security
of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by Section 488.380.
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& 481,050. Chose in action

481.050. "Chose in action" means any right to payment which
arises out of the conduct of any trade, business, or profession and
which {(a) is not conditioned upon further performance by the defend-
ant or upon any event other than the passage of time, {b) is not an
account receivable, {c} is not a depoeit account, and {d) is not
evidenced by a negotiable instrument, security, chattel paper, or judg-
ment. The term includes an interest in or a claim under an insurance

policy.

Comment. Section 481.050 defines "chose in action" as the term is
used in this title. It should be noted that, in contrsst with the term
“contract right" under the Commercial Code, the right is not conditioned on
the further performance of the defendant. Compare Com. Code § 9106
{"'contract right' means any right to payment under & contract not yet
earned by performance and not evidenced by an instrument or chattel paper";
"t general intangibles' means any perscnal property (including things in
action) other than goods, accounts, contract rights, chattel peper, documents,
and instruments. Any interest or claim in or under any policy of insurance
is a general intangible.").

The phrase "which arises out of the conduct of any trade, business, or
profession" limits the term to business-oriented debts. See Section 487.010
and Comment thereto.

The method of levy on & chose in action is provided by Section 488.370.
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§ LBL.060. Complaint

L81.060. "Complaint" includes & cross-complaint.

Comment. Section 481.060 continues former law. See Rose v. Pearman,

163 Cal. App.2ad 480, 329 P.2d 501 (1958); Allers v. Beverly Hills Iaundry, Inc.,

98 cal. App. 580, 277 P. 337 {1929).
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§ 484.07C. Defendant

487.,070. “Defendant" includes & cross-defendant.

Comment. See Comment to Section 481.060.
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§ 481.080. Deposit account

181.080. "Deposit account” means any of the following:

(a) An account in any "bank" described in Section 102 of
the Financial Code.

(b) An account in any state or federal savings and loan
association. As used in this paragraph, "account" includes
investment certificate, share account, and withdrawable share.

(c) An account for fundse received from & member of a credit

union.

Comment. Section 481.080 defines "deposit account" as the term is
used in this title. Industrial loan companies tas described in Financial
Code Section 18003) are not included under this section because they only
issue investment or thrift certificates. See Fin. Code § 18402. See also
Fin. Code § 18003 {referring to certificates as "choses in action").
These companles are expressly prohibited from receiving deposits or issu-
ing certificates of deposit. See Fin. Code § 18L03.

The method of levy on deposit accounts is provided by Section 488.390.
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§ 481.090. Document

481.090. '"Document" means a "document of title" as defined by

subdivision (15) of Section 1201 of the Commercial Code.

Comment. Section 481.090 defines document by incorporating by refer-
ence the term document of title defined by subdivision (15) of Section
1201 of the Commercial Code. Subdivision (15} provides:

(15) "Document of title" includes bill of lading, dock warrent,
dock receipt, warehouse receipt, gin ticket, compress receipt, and
also any other document which in the regular course of business or
financing is treated as adeguately evidencing that the person en-
titled under the document (Section T7403(%4)}} has the right to receive,
hold and dispose of the document and the goods it covers. To be &
document of title a document must purport to be issued by a ballee
and purport to cover goods in the bailee's possession which are
either identified or are fungible porticns of an identified mass.

Goods subject to a nonnegotiable document are levied upon pursuent to
Section 488.330. 4 negotiable document is levied upon in the same manner

as & negotiable instrument. See Section 488 . 400,
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§ 481.100. Eouipment

481.100. "Bouipment" measns tangible personal property in
the possession of the defendant and used or bought for use pri-
marily in the defendant's trade, business, or profession if it is

not included in the definitions of inventory or farm products.

Comment. Section 481.100 is based on the definition of "eguipment"
provided by Section 9109 of the Commercial Code. Section 9109 provides
in part:

9109, Goods are . . ."egquipment" if they are used or bought for

use primarily in bueiness (ineluding farming or a profession) or by a

debtor who is & nonprofit organization or a governmental subdivision

or agency or if the goods are not included in the definitions of

inventory, farm products or consumer goods .

Farm products and inventory are defined by Sections 481.110 and 481,120
respectively.

The method of levy on equipment of a going business except motor
vehicles and vessels is provided by Section 4£8.340. Motor vehicles and
vessels which are eguipment of a going business are levied upon pursuant
to Section 4B88.350. See also Sections 481.150 (motor vehicle defined);
481.230 (vessel defined). Tangible personal property not in the possession
of the defendant is generally levied upon pursuant to Section 488.330.

iIn certain situations, the guestion may arise whether an item of
property is personaliy (equipment) or realty (fixture). The draftsmen of
the California Commercial Code declined to define "fixtures." BSee Comment

to Commercial Code Section 9313%

"[Wle believe that the basic characteristic of . . . [the law of fixtures]
can be stated rather simply: It is that the courts attach the labid
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§ k81,100

'fixture' to an object when they have decided that the owner of an interest
in the land should prevail, and they attach the label 'personalty’ or 'non-
fixture® to an object when they have decided that the owner of an interest
in the object apert from the land should prevail; and they may attach both
lebels to exactly the same object in different circumstances, depending
upon the positions and equities of the contesting parties. In other words,
the determination that an object is a 'fixture' is not a factual classifi-
cation but a statement of a legal conclusion. As Professcr Horowitz says:
"When the word "personalty”, . . . is used to mean that one person owns a
particular chattel as against another person, or to mean that a particular
chattel is not included in a particular conveyance, or to mean that a
conditional seller will prevail against a bone fide purchaser, or to mean
any of many other legal conclusions in various other cases, the terminology
loges its utility for the stetement and solution of legal problems. . .

The word "fixture" itself tends to be a barrier to clear analysis, for

it is used to describe not only the status of legal relations between
persong in all of the legal problems discussed in this peper, but at the
seme time has a factual connotation of physical attachment to land.'

* * * * *

It would probably be a great advance in the law 1f the law of fix-
tures could be codified and separated into two distinct problems: A
factual classification of an object as a "fixture', which is recognized
as something different both from 'realty' and 'persconalty'; and, secondly,
a statement of the legal results in various circumstances which follow
from such & classification. It is lmpossible, however, to do only hslf
of this job without meking a greater mess than there was before. . . .n»
Sixth Progress Report to the Legislature by Senate Fact Finding Committee
on Judiciary (1959-1961) Part 1, the Uniform Commercial Code, pp. 577-578.

For the same reasons, no attempt has been made to define “"fixtures" here.
Where the issue is in doubt, it is suggested that levy be accomplished pursuant

to both Sectiong 488.310 ana 469.340.
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§ 481.110. Farm products

481.110. "Farm products” means crops or livestock or supplies
used or produced in farming operations or products of crops or live-
stock in their umnmanufactured states (such as ginned cotton, wool
clip, maple syrup, honey, milk, and eggs), while in the possession of
a defendant engeged in raising, fattening, grazing, or other farming
operations. If tangible personal property is a farm product, it

is neither eguipment nor inventory.

Comment. Section 481,110 is btased on the definition of "farm products"

provided by Section 9109 of the Commercisl Code. Section 9109 provides In

rart:

9109. Goods are . . . "farm products" if they are crops or live-
stock or supplies used or produced in farming operations or if they are
products of crops or livestock in their unmanufactured states (such as
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in raising, fattening,
grazing or other farming operations. If goods are farm products they
are neither equipment nor inventory .

Equipment and inventory are defined by Sectlons 481.100 and 481.120 respec-
tively.

The method of levy on farm products is provided in Section 488,360,

5
*
Y

i _lwﬁ,'é_ﬂ.m- Lo
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§ LB81.120. Inventory

481.120. "Inventory'" means ltangible personal property in the
possession of a defendant who holds it for sale or lease or to be
furnished under contracts of service or if 1t is raw materials, weork
in process, or materials used or consumed in his trade, business, or
profession. Inventory of a person is not to be classified as his

equipment.

Comment. Section 481.120 is based on the definition of "inventory"
provided by Section 91029 of the Commercial Code. Section 9109 provides
in part:

0109. Goods are . . . "inventory" if they are held by a person
who holds them for sale or lease or to be furnished under contracts
of service or 1f he has leased or so furnished them, or if they are
raw materials, work in process or materiamls used or consumed in a
business. Inventory of a person is not to be classified as his
equipment.

The phrase "or if he has leased or so furnished them" has been deleted to
make clear that inventory under this title is limited to property in the
possession of the defendant.

The method of levy on inventory of & going business is provided by
Section 488.360. Levy generally on tangible personal property in the
possession of the defendant is provided by Section 488.320. Levy generally
on tangible perscnal property not in the possession of the defendant is

provided by Section 488.330.

-52-



§ 481,130. Judicial officer

481.130. "Judicial officer" means any judge or amny commissioner
or other officer appointed by the trial court to perform the duties

required by this title.

Comment. Section 481.130 defines "judicial officer." Notwithstanding
Section 259 of this code, a commissioner appointed by the trial court may
perform any of the judicial duties required by this title. See Chapter 6

{ commencing with Section 486.010)(prehearing protective orders).
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§ 481.140. levying officer

481.140. "Levying officer" means the sheriff, constable, or
marshal who is directed to execute a writ or orcer issued under

this title.
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§ 481.150. Motor vehicle

181.150. "Motor vehicle" means a 'motor vehicle" as defined

by Section 415 of the Vehicle Code.

Comment. Section 481.150 defines "motor vehicle" by incorporating
by reference the same term as defined by Section 415 of the Vehicle Code.
Section 415 provides: "k15., A 'motor vehicle' is a vehicle which is
self-propelled." This definition includes not only cars, trucks, and
buses but all sorts of heavy equipment and miscellaneous vehicles; e.g.,
golf carts; snowmobiles, forklifts, farm and cemetery egquipment. Tt should
be noted, however, that Ssction 487.010 provides significant limitations on
“he nature of property which is subject. Lo attachment.

The method of levy on motor wehieles which are equipment of a going
business is provided by Section 488.350. Levy on other wvehicles which are
subject to attachment is accomplished pursuant to Sections h88.320, 488. 330,

and LB8.360.
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§ 481.160. Negotiable instrument

481.16C. "Negotiable instrument" means a "negotiable instrument"”
as defined by Section 3104 of the Commercial Code.
Comment. Section 481.160 defines "negotiable instrument” by incorpo-
rating by reference the same term as defined by Section 3104 of the Commerclal
Code. Section 3104 provides:

310%. (1) Any writing to be a negotiable instrument within
this division must

(&) Be signed by the maker or draver; and

{(b) Contain an unconditional promise or order to pay & sum cer-
tain in money and no other promise, order, obligation or power given
by the maker or drawer except as authorized by this division; and

(c} Be payable on demand or at a definite time; and

(d) Be payable to order or to bearer.

(2) A writing which ccrplies with the requiremente of this sec
tion is

(a) & "draft" ("bill of exhange") if it is an order;

(b) A "check" if it is a draft drawn on a bank and payable on
demand;

{c) A "certificate of deposit" if it is an acknowledgment by a
bank of receipt of money with an engagement to repay it;

{d) A "note" if it 1s a promise other then a certificate of
deposit,

* * ¥* * *

The method of levy on a negotiable instrument generally is provided by

Section 488.400. But see Section .88, 390 (deposit account).
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§ B82.170. Perscon

L81.170. "Person” includes an individusl, a corporatiocn, a

partnership or other unincorporated association, and a public entity.



§ 481.180. Plaintiff

L481.180. "Plaintiff" means a person who files a complaint or

cross-complaint.

Comment. See Comment Lo Section &81.060.
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§ 4L81.190, Probable validity

481.190. A claim has "probable validity" where it is more likely
than not that the plaintiff will obtain & judgment against the defendant

on that clesim.

Comment. Section 481.190 requires that, at the hearing on the applica-
tion for a writ, the plaintiff must at least establish a prima facle case.
If the defendant makes an appearance, the judicial officer must then consider
the relgtive merits of the positions of the respective parties and make a

determination of the probable outcome of the litigation.
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§ 481.200. Public entity

k81.200. "Public entity" includes the state, the Regents of the
University of California, a county, a ecity, district, public authority,
public agency, and any other political subdivision cor public corpora-

tion in the state.

Comment. Section 481.200 adopts the language of the definition found

in Section 811.2 of the Govermment Code.
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§ 483.210. Security

ence

8102

481.210. "Security" means a "security" as defined by Sectiom 8102

of the Commercial Code.

Comment. Section 481.210 defines "security" by incorporating by refer-

the same term as defined by Section 8102 of the Commercial Code. Section

provides in part:

8102. (1) 1In this division unless the context otherwise requires
{a) A "security" is an instrument which
(i) 1Is issued in bearer or registered form; and

(ii} 1Is of & type commonly dealt in upon securities exchanges or
markets or commonly recognized in any area in which it is issued or dealt
in as & medium for investment; and

(1i1) 1Is either one of a class or series or by its terms is divisible
into a class or series of instruments; and

(iv) Evidences a share, participation or other interest in property
or in an enterprise or evidences an obligation of the issuer.

(b) A writing which is a security is governed by this division and
not by Uniform Commercial Code-«Commercial Paper even though it also
meets the requirements of that division. This division does not apply

o money.

{(c) A security is in "registered form" when it specifies & person
entitled to the security or to the rights it evidences and when its
transfer may be registered upon bocks maintained for that purpose by or
on behalf of an issuer or the security so states.

{d) A security is in "bearer form" when it runs to bearer accord-
ing to its terms and not by reason of any indorsement.

* * * * *

The method of levy on & security is provided by Section u485.410.
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§ 481.220. Security agreement

481,220, "Security agreement" means a "security agreement" as

defined by Secticon 9105 of the Commercial Code.

Comment. Section 481.220 defines "security agreement" by incorporating
by reference the same term as defined by Section 9105 of the Commercial Code.
Section 9105 provides: "9105. . . . (h) 'Security agreement' means an

"
.

agreement which creates or provides for a security interest. . .

~52=



§ 481.230. Vessel

h81.23o, "Yessel" means a numbered vessel as that term is used

in Division 3.5 {commencing with Section 9840) of the Vehicle Code.

Comment. Section 481.230 defines "vessel" by incorporating the term
"mumbered vessel" used in the registration of vessels provisions of the
Vehicle Code. See Veh. Code §§ 2840, 9850, 9873. The method of levy on
vessels whlch are equipment of & golng business is provided by Section
488.350. levy on other vessels which are subject to atiachment is accom-

plished pursuant to Sections 488.320, 488,330, ana 488. 360.
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CHAPTER 2. GENERAL PROVISIONS

§ LE2.010. Short title

182,010. This title shall be known and may be cited as "The

Attachment Iav."

ST



§ 482.020. Rules for practice and procedure

4182.020. The Judicial Council may provide by rule forithe

practice and procedure in proceedings under this title.
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§ 4B2.030. Forms

482.030. The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents required by this

title.

Comment. Section 482.030 requires the Judicial Council to prescribe
the forme necessary for the purposes of this title. The Judicial Council
has authority to adopt and revise forms as necessary but must act in s

manner consistent with the provisions of this chapter.
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§ 482,040, General requirements for affidavits

482,040, The facts stated in each affidavit filed pursuant to
this title shall be set forth with particularity. Each affidavit
shall show affirmatively that the affiant, if sworn @s & witness,
can testify competently to the facts stated therein. The affiant
may be any person, whether or not a party to the action, who has

knowledge of the facts.

Comment. Section 482,040 provides standards for affidavits filed
pursuant to this title. These standards are comparable to but not as
restrictive as those provided for affidavits filed in support of or in
opposition to a motion for summary judgment. Compare Sectionm 437c. A
verified complaint that satisfies the requirements of Section 482.040 may
be used in lieu of or in addition to an affidevit. Where matters are shown
to the best of an affiant's knowledge, information and belief, the facts
stated in the affidevit will be the facts on which his helief is based and

gay include the nature of his information and the reliability of his

informant.
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§ LB-.050., Secrecy prior to return of service; exception; form of request

LUB2,050. {a) If the plaintiff so requests in writing at the time
he files his complaint, the clerk of the court witk whom the complaint
is filed shall not make availlable to the public the records and documents
in such action before either (1) 30 days after the filing of
the complaint or (2) the filing pursusnt to this title of the return of
service of the notice of hearing and any temporary restraining order,
or of the writ of attachment if issued without notice, whichever event
oceurs first.

(v) Notwithstanding the provisions of subdivision (a) of this
section, the clerk of court shall maske the entire file in the action
available for inspection at any time to any party named in the complaint
or to his attorney.

(¢} The request by plaintiff that the fact of filing of a complaint
or application for relief not be made public may take the form of a
notation to that effect, made by rubber stamp or other suitable means, at

the top of the first page of the complaint filed with the clerk.

Comment. Section UB2.050 is substantively the same as former Section

537.5. Section 537.5 provided:

537.5. In cases of attachment the clerk of the court with whom
the compleint is filed, if requested by plaintiff in writing at the
time of filing the complaint, shall not make public the fact of the
filing of the complaint, or of the issuance of the attachment, until
after the filing of the return of service of the notice and temporary
restraining order or of the writ of attachment if issued without notice,
except that if the return of service of the notice and temporary
restraining order or of the writ of attachment 1s not made within 30
days after the filing of the complaint in the actlon, the clerk of the
court with wvhom the complaint is filed shall make available to the public
the records and documents in such action. Howewver, the clerk of such
court shall make the entire file in the action available for inspection
at any time to any party named in the complaint, or to his attorney.
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§ 482.050

The request by plaintiff that the fact of filing of a camplaint
or issusnce of an sttachment not be mede publlc may tske the form of
a notation to that effect, made by rubber stamp or cther suitable
means, at the top of the first page of the complaint filed with the

clerk.

-69-



CHAPTER 3. ACTIONS IN WHICH ATTACHMENT AUTHORIZED

§ 483,010, cClaims arising out of conduct of trade, business, or profession

483.010. (a) An attachment may only be issued to secure the
recovery on & claim for money in & fixed or reasonably sscertalnable
amount, based upon a contract, expréss or implied, and arising out
of the conduct by the defendant of & tﬂde, business or profesasion.

The amount of the claim shall be not less than five hundred dollars
($500) exclueive of costs, interest, and atiorney's fees. The contract
upon which the claim is based shall not be secured by 8 security inter
est upon real or persenal property o¥, if originally so secured, such
security interest ehall have become valusless without act of the
plaintiff.

(b) An attachment may be issued pursuant to subdivision (s)

vhethar or nét other forms of relief' are demanded.

Comment, Seotion 483,010 is based upon a portion of former Section
537.1. Section 537-1 prOVided in part:

537.1. An action referred to in Section 537 ie an actien or
actions by the same plaintiff in which the total sum cleimed, exclusive
of interest, attorneys' feeg and costs, is five hundred dallars ($500)
or more and which is one or more of the follewing:

() An sction against a defendant desoribed in subdivision (a),
(b).or (¢) of Section 537.2 for a liquidated sum of money based upon

(1) Money loaned; or
(2) A negotiable instrument; or
(3) The sale or lease of, or a license to use, real or persenal

proporty (including, without limiting the genarality of the foregoing,
geods 2o0ld and delivered on open account); or
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$ 483,010

_ (4) Services rendered,
if the cla_nn 15 not secured by any mortgage, deed of trust
Oor security interest on real or persona) pfopérty or, if
f’;;lf:ma].ly so secured, such security has, without an ¥ act of
the plaintiff, or the person to whom the security was
ngen. become valueloss, The fact that interest, uttomeyé
FEES, COsts or any combination therecf ore cliined by the
olaintiff in uddition to the prineipal wmount of the 'dei:; A
shull)not Jguake the cluim unliquidated  withi .
raemung of this section, ‘ 0 the

* * » . .

Subdivision (a) of former Section 537.1 referred to actions
"against a defendant described in subdivisions {a), (b), or {c) of

Section 537.2 . . . " fhese defendants were:

537 +2.4-

Cn;a} Ajl corporations organized under the General
Corporation Law or under Part 4 (commencing with
Section 13400) of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign stute or
jurisdiction authorizing the formation of business
corporations. _

(b} All partnerships organized under the Uniform
Partnership Act {(Chapter 1 (commencing with Section
15001) of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
{commencing with Section 15501) of Title 2 of the
Corporations Code) or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.

{¢) Individuals engaged in a trade or business.

* * * * - *

Subdivision (a} of former Section 537.1 alsc listed a number of bases for

the claim on which an attachment could be based. Section 483.010 mcccaplishes
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§ 483.010

these same ends by limiting the claims on which an attachment may be
issued to those "based upon.a contract, express or implied, and arising
ocut of the conduct of a trade, business, or profession.” The term
Tecontract" used in subdivision (&) includes a lease of either real or
personal. property.

Subdivision {a) makes clear that claims may not be aggregated and
the amount of each claim must be not less than five hundred dollars.
Although this section limits the appiiecation of this title to claims of
not less than five hundred dollars,generally. an expeditious remedy will °
be avallable for lesser amounts under the smail claime procedure. BSee
Chapter 5A {commencing with Section 116) of Title 1 of Part 1 of this

code.

Kote. Section§537.1 and 537.2 also provided that an attachment cowld
be lasued in any action for the recovery of money against

any person not residing in this state (including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 (commencing
with Section 6403} of Part 11 of Division 1 of Titie 1 of the
Corporations Code, and any foreign partnership which
has not filed a designation pursuant to Section 15700 of
the Corporations Code), or who cannot after due
diligence be found within this state, or who conceals
himself to avoid service of summons,

The Comelssion has deferred coneideration of whether and to what
extent nonresident defendants will be treated uniquely and whether attach-
ment will be permitted to secure Jurisdiction. When this question has
been determined, any needed revisions will be made in this chapter and
elsevhere.
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CHAPTER 4. NOTICED HEARING PROCEDURE FOR

OBTAINING WRIT OF ATTACHMENT

Comment. Chapters 4, 5, and 6 provide the procedures for obtaining
a8 temporary protective order, a right to sttach order, and a writ of attach-
ment. These procedures can be summarized as follows. At the time the
plaintiff files his complaint, or at any time thereafter, he may apply for
an order{s) and writ in the court where his action is brought. Sections
484,010, 485.210, and 486.010.

Noticed hearing procedure. In the absence of exceptional circumstancee,

the plaintiff oust apply under a noticed hearing procedure. See Section
485,010, Notice of the hearing on the application, a copy of the summons
aopd complaint, and a copy of the plaintiff's application must be sarved on
the defendant at least 20 days before the hearing. Section 484,040, The
defendant, if he wishes to oppose the issuance of the right to gitach order,
mist file and serve on the plaintiff st least five days before the date of
the hearing a notice of opposition, Section 484.060{a). If he alsp desires
to make a claim of exemption from attachment, the defendant must include

such claim with his notice of opposition. Section 481.060(b). If he does
rot wish to oppose the issuance of the right to attach order, the defendant
may still claim an exemption from attachment by filing and serving on the
plaintiff any such claim together with supporting affidavits at least five
days before the hearing. Section 4LB4.070{a}. The defendant may clgim exempe
tions a8 to property not described 1n the plaintiff's application but, if he
fails to prove that such property is exempt, he may not again claim an exempe.

tion 8s to such property &t & later time unless he shows that there hgs been
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a change in circumstances. Section 484.070{b). As to property described

in the plaintiff's application, the defendent must make his claim within

the time provided, or the claim is barred, absent changed clrcumstances

oceurring after the hearing on the plaintiff's application. Section 48L.070(a).
If the plaintiff wants to conteet a claim of exemption, he met serve

on the defendant a notice of opposition to such claim at lemst two days

before the hearing. Sectlon 4BL.070(f). If the plaintiff does not oppose

a defendant's claim in this manner, then the property claimed to be exempt

may not be attached and, if all the property somght to be attached 1s thus

exempted, the hearing will not be held. Id.
If the defendant neither makes a claim of exemption nor serves a

notice of opposition, he may not oppose the application for & right to

attach order and a writ of attachment (Section 484.060(a)), but the court

is still required to review the application to see if the plaintiff has

made an sdequate showing to entitle him to the order and writ. Section 48Y4,090.

Temporary protective order procedure. When the plaintiff applies for

a right to attach order, he may alsc apply for a temporary protective order.
Section L486.010. An ex parte hearing is then held upon such application and,
if the plaintiff shows that he would suffer great or irreparable injury

(under the same requirements provided for an ex parte right to attach order),
the Jjudicial officer issues the order on such terms &g are considered appro=
priate. Section 486.020. The statutedoes, however, provide certain limitaw~
tione applicable to any temporary protective order. Sections -486.040-

486.060. If the temporary protective order is granted, notice is served on
the defendant of that fact, along with the notice of the hearing on plaintiff's

application for the order and writ. Section 486.080. The temporary protective
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order expires generally 30 days after service, or when a levy of attachment
on the restrained property is made by the plaintiff, or when the defendant
glves an undertaking to secure the payment of the plaintiff's judgment,
whichever occurs first. Section 486.090. The defendant may apply for the
vacation or modification of the temporary protective order, and the judge
may order its vacation or modification ex parte or at his discretion after
a noticed hearing. Section 486.100.

Ex parte procedure. When extraordinary circumstances are thought to exist,

the plaintiff may seek an ex parte right to attach order and writ of attachment.
However, the plaintiff must be able to show that he would suffer great or
irreparable lnjury if the issuance of the order were delayed until notice .and
an opportunity for a hearing could be given the defendant. Section 485.010.

On application for an ex parte right to attach order and writ of attach~
ment, the judicial officer may issue a temporary protective order in lieu of
a writ and require the plaintiff to proceed for his order and writ pursuant
to the noticed hearing procedure. Section 486.030. If he does this, the
plaintifffs application is processed under the procedures described above
requiring notice to the defendant and & hearing on the application. Id.

The plaintiff is still required to show that extraordinasry circumstances
exist, but the order is issued in lieu of the writ where the latter form of
rellief seems unnecessary or unreasonable. Id.

Where the right to attach order and writ are issued ex parte, the defend-
ant mey apply for an order to set aside the right to attach order and to
quash the writ and, if any property has been levied upon to release such
property. Section 485.240., This application is served on the plaintiff and,

at the noticed hearing, the judicial officer determines if the plaintiff is
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entitled to the right to attach order. Id. The defendant may also claim
pursuant to Section 690.50 an exemption as to any property attached under
the ex parte procedure. Section 485.230. Such claim may be joined with
the application in opposition to the order.

These procedures are also set forth in the following diagram.
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Article 1. Right to Attach Order; Issuance of Writ

of Attachment

§ 48L4.010. Application for order and writ

464.010. Upon the filing of the complaint or at any time there-

after, the plaintiff may apply pursuant to this article for a right
to attach order and a writ of attachment by filing an application for

the order and writ with the court in which the action is brought.

Comment. Section U48%.010 is similar in content 2nd purpose to former

Bection 537 which provided in part:

537. The plaintiff, . . . at the time of issuinZ the summons, or &t
any time afterward, may have the property . . . of s defendant . .
attached in accordance with the procedure provided in this chapter .
This chapter provides a noticed hearing procedure for the issuance of a
writ of attachment which should be utilized in most gituations. A procedure
for the ex part issuance of a writ of attachment prior to a noticed hearing on
the probable validity of the plaintiff's claim is provided in Chapter 5
{ commencing with Section 485.010) for use in exceptional circumstances.
Attachment is, of course, a prejudgment remedy; after final judgment, the

plaintiff pgy jf necessary, proceed by vay of execution.
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§ 484.020. Contents of application

484.020. The application shall be executed under oath and shall
include all of the following:

(a) A statement showing that the attachment is sought to secure
the recovery on a claim upon which an attachment may be issued.

{(b) A statement of the amount the plaintiff seeks to recover
from the defendant {the amount of defendant's indebtedness over and
above all claims which would diminish the amount of the plaintiff's
recovery) or, if an attachment is sought for only a part thereof, such
partial amount.

(c) A statement that the attachment is not sought for a purpose
other than the recovery on the claim upon which the attachment is
based.

(d) A statement that the applicant has no information or belief
that the claim has been discharged in a proceeding under the National
Bankruptey Act or that the prosecution of the action has been stayed in
a proceeding under the National Bankruptcy Act.

(e) A description of the property to be attached under the writ
of attachment, including plaintiff's estimate of its fair market
+walue, &and a statement that the plaintiff is informed and believes

that such property is subject to attachment.

Comment. Section 484.020, together with Section 484.030, are substan-
tively similar to former Section 538. Section 538 provided:
538. A plaintiff desiring the issuance of a writ of attachment
shall file with the court an application supported by an affidavit or

affidgvits based upon the personal knowledge of the persons subscribing
theretoc &nd showing all of the following:
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§ 48k.020

(a) That the action is one in which the issuance of a writ of
attachment is proper under the provisions of Sections 537 to 537.3,
inclusive.

(b) That the indebtedness claimed in the complaint is Justly
due and presently owing to the plaintiff by the defendant, over and
above all legal setoffs or cross-complaints, or, if the action is
one against & defendant described only in subdivision {(d) of Section
537.2, the amount claimed by the plaintiff against the defendant and
that the plaintiff believes that he has a wvalid cause of action for
an amount of money equal to that sum.

(¢) That the attachment is not sought and the action is not
progecuted to hinder, delay or defraud any other creditor of the
defendant.

(¢) That the plaintiff has no information or belief that the
defendant has filed any proceeding under the National Benkruptecy Act
or has made & general assignment for the benefit of creditors, or,
if any such proceeding has been terminated, thet the claim of the
plaintiff was not discharged in such proceeding.
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§ 4B8L.030. Affidavit in support of application

484.030. The application shall be supported by an affidavit
showing that the plaintiff is entitled to a judgment on the claim

upcn which the attachment is based.

Comment. Section 484.030 continues the requirement of former Section
538 that the plaintiff's application for the issuance of a writ of attach-
ment be supported by appropriate affidavits. See Comment to Section
4L84.020. " General reguirements for these afficavits are provided in Sec-
tion 482.040. Of course, several affidavits may be used which together
provide evidence sufficient to entitle the plaintiff to & Judgment in the
action. See Code Civ, Proc. § 17 (singular number includes the plural).

Moreover, the application itself may contain the necessary supporting

evidence ., o . Ces
> 8ince 1t 1s executed under oath, it may constitute a sufficient

affidavit for the purposes of this section.
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§ 4BL4.040. Hotice to defendant

L8L.0L0. No order or writ shall be issued under this article except
after a hearing by a judicial officer At least 20 days prior to the hear-
ing, the defendant shall be served with all of the fellowing:

{(a) A copy of the summons and complaint.

{b) A Notice of Application and Hearing.

(c) A copy of the application and of any affidavit in support

of the application.

Comment. Section 484,040 is similar to former Section 538.2 which

provided:

538.2. The notice of hearing issued pursuant to Section 538.1
shall provide for & hearing on the question whether a writ of attach-
ment shall issue to be held seven business days (exclusive of Saturdays,
Sundays and legal holidays) after the service of the notice upon the
defendant or upon the first regular date law and motion matiers are
heard thereafter, whichever occurs later. The notice and temporary
restralning order shall be served &#nd return of service shall be made
as provided inthis code for the service of a summons and complaint.

The notice shall be accompanied by a copy of the complaint and a copy
of the affidavit or affidavits filed by the plaintiff under Section

538.
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§ 4Bh.050. C(Contents of Notice of Application and Hearing

L34 050, The "Notice of Application and Hearing" shall inform
the defendant of all of the following:

(a) A hearing will be held by a judicial officer at & place and
at a time, to be specified in the notice, on plaintiff's application for
a8 right to attach order and a writ of attachment.

(b} The order will be issued if the judicial officer finds that
the plaintiff's claim is probably valid and the other requirements for
issuing the order are established. The hearing is not for the purpose
of determining whether the claim is actually valid. The determination
of the actual validity of the claim will be made in subsegquent proceed-
ings in the action and will not be affected by the declsion of the judi-
cial officer at the hearing on the application for the order.

{(¢) If the right to attach order is issued, a writ of attachment
will be issued to attach the property specified in the plaintiff's
application unless the court determines that such property is exempt
from attachment. The order will not be limited to the property speci-
fied in the application but may later be extended to any nonexempt
property of the defendant.

(@) If the defendant desires to oppose the issuance of the order,
he shall file with the court a notice of opposition and supporting
affidavit as required by Section 484.060 not later than five days prior
to the date set for hearing.

(e) If the defendant clsims that the property specified in the
application, or a portion thereof, is exempt from attachment, he shall

include such claim in the notice of opposition filed pursuant to
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§ U8k.050

Section UBL.060 or file a separate claim of exemption with respect to
the property as provided in Section k8L4.0TO. If he does not do so,
the claim of exemption will be barred in the sabsence of a showing

of a change in circumstences occurring after the hearing.

{f) The defendant may obtain a determination at the hearing
whether property not specified in the application is exempt from
gttachment, but the feilure to claim that property not so specified
is exempt from attachment will not preclude him from meking a claim
of exemption with respect to such property at a later time.

{g) FEither the defendant or his attorney or both of them may
be present at the hearing.

(h) The notice shall contain the following statement: "You
may seek the advice of an attorney as to any zatter conhected with the
plaintiff's applicaticn. ©Such attorney should be consulted promptly

so that he may assist you before the time set for hearing."

Comment. Section 484.050 had no counterpart under former law. This
Bection simply outlines the basic requirements for the "Notice of Applica-
tion and Hemring." BSee Section 482,030 (Judicial Council to prescribe

forms).
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§ LBLH.060. Notice of opposition by defendant and supporting affidavit

kBY .060. {a) If the defendant desires to oppose the issuance of
the right to attach order in the form sought by plaintiff, he shall
file and serve upon the plaintiff no later than five days prior to
the date set for the hearing a notice of opposition. The notice shall
state the grounds on which the defendant opposes the issuance of the
order and shall be accompanied by an affidavit supporting any factual
issues raised and points and authorities supporting any legel issues
raised. If the defendant faile to file a notice of opposition within the
time prescribed, he shall not be permitted to submit opposition to the
issumnce of the order.

{(b) If a defendant filing a notice of opposition desires to make
any claim of exemption as provided in Section L84,070, he shall include

such claim in the notice of opposition filed pursuant to this szection.

Comment. Section 484.060 had no precise counterpart under former law.
Former Section 538.L4 provided in part:
538.4. . . . Esch party shall serve upon the other at least 2k
hours before the hearing any affidavits intended to be introduced
at the hearing, unless the court at the hearing for good cause
shown permits the introduction of affidavits not previously served.
Section UB4.060 reguires the defendant to file a notice of opposition
and supporting affidavits or points and suthorities in every case where
he seeks to oppose issuance of a writ. In turn, the plaintiff is required
to fiie any counteraffidevits in copposition to a claim of exemption not leter
than two days before the hearing dete. See Section 48L.070. See also
former Sections 556 and 557 which provided:
556. The defendant may also at any time, either before or after

the release of the attached property, or before any attachment shell
have been actually levied, apply, on motion, upon reasonable notice
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§ LOL4. 060

to the plaintiff, to the court in which the action is brought, or to
a judge thereof, that the wrlt of attachment be discharged on the
ground that the same was improperly or irregularly issued.

557. If the motion be made upon affidavits on the part of the
defendant, but not otherwise, the plaintiff may oppose the same by
affidavits or other evidence, in addition to theose on which the sttach-

ment was made.
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§ 48kL 070. Claim of exemption and supporting affidavit; notice of opposition

484,070, (a) If the defendant claims that the property described
in the plaintiff's application, or & portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided in
this section. If he fails to do so, he may not later claim such exemp-
tion unless he shows that he did not bhave a right to the eXemption
at the time the plaintiff filed hls application and that the right
to. the exemption. is the result of & change in circumsiances oceurring
after that time.

(b} If the defendant desires to claim at the hearing that property
not described in the plaintiff's application is exempt from attachment,
in whole or in part, the defendant shall claim such exemption as pro-
vided in this section. Failure to meke such claim does not preclude
the defendant from later claiming the exemption. If the claim is made
as provided in this section but the defendant feils to prove that the
property 1s exempt from attechment, he may not later c¢laim that the
property, or a portion thereof, is exempt unless he shows that the right
to the exemption i1s the result of a change in circumstances oceurring
efter the hearing.

{c} The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2} Specify the statute section supporting the claim.

(@) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and

authorities supporting any legal issues so raised.
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§ 48yL. 070

(e) The claim of exemption, together with any supporting affi-
davit and points and authorities, shall be filed and served on the
plaintiff not less than five days before the date set for the
hearing.

(£) 1If the plaintiff desires to oppose the claim of exemption,
he shall file and serve on the defendant, not less than two days.
before the date set for the hearing, a notice of opposition to the
claim of exemption, accompanied by an affidavit supporting any
factual issues raised and points and authorities supporting any legal
issues so raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, (1) no writ of attach-
ment shall be issued as to the property claimed to be exempt and (2)
if all of the property described in the plaintifif's application is
claimed to be exempt, no hearing shall be held and no right to
attach order shall be issued.

(g) If the plaintiff files and serves & notice of opposition to
the claim as provided in this section, the defendant has the burden

of proving that the property is exempt from attachment.

Comment. Section 484.070 provides a preseizure procedure for claiming
an exemption from attachment. Compare Section 690.50 (yostseizure claim).
See also former Section 537.3 (authorizing defendant's preseizure claim of

exemption for property "necessary for support").
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§ 484.080. Readiness for hearing; coniinuances

484,.080. (a) At the time set for the hearing, the plaintiff
shell be ready to proceed. If the plaintiff is pot ready, or if he
has failed to comply with Section 48L.0k0, the judicial officer shall
deny the application for the order.

(b} The court may, in its discretion and for good cause shown,
grant the defendant a continuance for a reasonable periocd to epsble him
to oppose the lssuance of the right to attach order. The effective
period of any protective order issued pursuant to Chapter 6 {commencing
with Section 486.010) may be extended by the court during the periocd

of such contlnuance.

Comment. Section 484.080 had no counterpart under former law.
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§ L84,000. Hearing; issuance of order and writ

48L4.090. {a) At the hearing, the judicial officer shall con-
sider the showing made by the parties appearing and shall issue a
right to ettach order and writ of attachment if he finds all of the
following:

(1) The claim upon which the attachment is based is one upon
which an attachment may be issued.

(2) fThe plaintiff has established the probable validity of the
claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other than the
recovery on the claim upon which the attachment Is based.

(4) The defendant has failed to prove that the property sought
to be attached, or the portion thereof specified in the writ, is
exempt from attachment.

(5) The plaintiff has provided the undertaking required by
Article 2 of Chapter 9 {commencing with Section 489.210).

(b) If the judieial officer determines that property of the defend-
ant is exempt from attachment, in whole or in part, the order shall
describe such property and exclude it from the scope of the writ.

{c) The writ of attachment shall specify the amount to be
secured by the attachment and the property to be levied om.

{d) The judiclal officer shall make his determinations upon the
basis of the pleadings and other papers in the record provided that,
vpon geod cause shown, he may receive and consider additionml evidence
and authority produced at the hearing or he may continue the hearing
for the production of such additicnal evidence, oral or documentary,

or the filing of other affidavits or points and authorities.
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. § 484,090

Corment. Section -84%.030 is similar in content ard purpese to

former Section 538.4. Section 538.4 proviged:
3384 The hearing shall be held before the court or a
commissioner thereof on the day specified and shall take
precedence over all other matters not of & similar nature
pending on that day. li' the defendant does not appear at
the hearing, in person or by counsel, the court, without
tuking further .evidence, shall direct the clerk to
inunediately issue a writ of attachment. Each party shull
serve upon the other at least 24 hours before the hearing
any affidavits intended to be introduced at the hearing.
unless the court at the hearing for good cause shown
‘permits the introduction of affidavits not previousty
served. Either party nayv also introduce oral evidence at
the hearing and the defendunt shall make available for
oral examination at the hearing himself or an officer or
agent of the defendant with knowledge of the transaction

on which the complaint is based, unless the court for good
vause shown excuses compliance with this requirement.
Upon the basis of the evidenee introduced at the hearing,
the court shall determine whether the case is one in |
which an attachment is properly issuable and whether .
there s any reasonable probability that the defendant
can estalilish a successiul defense to the ¢luim asserted by -
the phuntiff. I the court finds on the buasis of a4
preponderance of the evidence that groands for the
psianee of anattachment exist and that the plaintitf has
vstublished the probable validity of his elaim and the
shisonee o any rewsonable prubability that o sucecessful
defense cun be asserted by the detendunt, the court shall
direet the clerk to immediately issue a  writ of
attachmeut; otherwise, the court shall dissolve the
‘temporary restraining order. The court may direct the
order in which the writ shall be levied upon different
assets of the defendant, if in the aggregate they exceed in’
value an amount clearly adequate to secure any-
_judgment which may be recovered by the pilaintiff.

The preference for hearing provided by former Section 538.4 is not
contizued. Tne explicit direction that a writ be issued automatically
if the defendan. does not appear is &lsc eliminated. However, Section

184,060 does require the defendant to file & notice of opposition If he

plans to oppose the issuance of a wrilt; if he does not file, he may not
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§ 484.090

oppese the application. The court smst still review the application but
it seems that it would be rare for the plaintiff to fail to make an ade-
quate prima Tacle showing.

Former Section 538.4 authorized either party to submit oral evidence.
Section 184.090 provides that the court, on Zo00od cause shown, may permit
the introduction of oral evidence as well as further documentary evidence
and points and authorities. See subdivision (d).

The time limits for filing the reguired affidavits are provided in
Sections 4B8L.060 and L8L.OTO.

Section 484.090 does not continue the requirement of former Section
538.4 that the defendant make himself or an agent or officer available for
examination regarding the plaintiff's claim.

Although no special finding is reguired, no right to attach order will
be issued if the defendant shows that such order would viclate the Naticnal
Bankruptcy Act. See Section 484.020(4).

Subdivision (c) of Section 4B8L4.09C requires the writ to specify the
amount to be secured by the attachment and the property to be levied upon.
The writ does not require that levy be made in any particular order. Con-
trast the last sentence of former Section 538.4. Liability for levy on an
excessive amount of property is dealt with in Chapter 10 ({commencing with
Section 490.010.

As to multiple writs, additional writs, and alias writs, see Comment

to Section L8L.310.
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§ 404.10C. Effect of determinations of judicial officer

484,100, The determinations of the judicial officer under this
chapter shall heve no effect on the determinaticn of any issues in
the action ocher than the issues relevant to proceedings under this
chapter nor shall they affect the rights of the defendant
in any other sction arising out of the same claim. The determina-
tions of the judicial officer under this article shall not be given

in evidence nor referred to in the trial of any such action.

Comment. Section 484,100 makes clear that the determinations of the
Judicial officer under this article have no effect on the determination of
the validiiy of the plaintiff's claim in the action he has brought against
the defendant nor do they affect the defendant's right to oppose an attach-
ment or to claim that property is exempt in ancther action brought by the
plaintiff on the same claim. However, 1f the judlcisl officer determines
that the plaintiff is not entitled to an attachment because he has failed
to establish the probable validity of his claim or that certain property of
the defendant is exempt, such determinations are binding on the plaintiff
in a subsequent action on the same claim unless the defendant is no longer
entitled to the exemption because of changed circumstances. Section 484.100
does not, howvever, make inadmissible any affidawit filed under this chapter.
The admissibility of such an affidavit is determined by rules of evidence

otherwise applicable.
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§ 48).110. pefendant's defense io action on claim not affected

484.110. Neither the failure of the defendant to oppose the
issuance of a right to attach order under this chapter nor the defend-
ant's failure to rebut any evidence produced by the plaintiff. in con-
nection with proceedings under this chapter shall constitute a walver
of any defense to plaintiff's claim in the action or any other asction
or have any effect on the right of the defendant to produce or exclude

evidence a8t the trial of any such action.
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Article 2. Noticed Hearing Procedure for

Obtaining Additlonal Writs

§ 4BL.310. Application for additional writ

4Bk, 310, At any time after a right to attach order and writ of
attachment have been issued under Article 1 (commencing with Section
484,010), the plaintiff mey apply for an additional writ of attechment
under this article by filing an application with the court in which

the action is brought.

Comment. Article 2 (commencing with Section 484.310) provides a noticed
hearing procedure for the issuance of additional writs of attachment after a
right to attach order has been issued. The purpose of the priocr hearing is
to determine whether the defendant can establish that the property sought to
be levied upon is exempt. If no claim is made, the writ is issued and any
claim of exemption is barred subject to a change in circumstances cccurring
aefter the hearing. See Section 484.350. An alternative ex parte procedure
is provided by Article 3 (commencing with Section 484.510). Under the latter
procedure, the defendant can estsblish that property ie exempt after it, %
ia levied upon if he has not previously claimed pursuany to subdivision (b)
of Section h8h.070 that the property was exempt.

Both Article 2 and Article 3 serve the purpose of providing a procedure
for the issuance of additionsl writs. This was formerly accomplished under
Sections 540 and 559-1/2. The third paragraph of former Section 540 provided:

540. . . . Several writs may be issued upon the same affidavit
and undertsking simultaneously or from time to time within 60 days
after the filing of the affidavit and underteking, to the sheriffs,

congtables, or marshals of any county or counties, whether or not
any writ previously issued has been returned.
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§ UWB84.310

Section 559-1/2 provided:

559-1/2. After the return and filing of the writ of attachment,
or upon filing by the plaintiff of & verified affidavit setting forth
the loss of the writ of attachment, the clerk, upon demand of the
plaintiff at any time before judgment, may issue an alias writ which
shall be in the same form as the original, without requirement of a
new affidavit for attachment or of a new undertaking as provided in
Section 539 of the Code of (Civil Procedure.

The provisions of this section do not prohibit the issuance of
several writs as provided for in Section 540.

It would seem that the court has inherent power to issue multiple writs
where necessary--e.g., to levy upon property located in different counties.
Similarly. the Judiclal Councll can provide by rule for the issuance of
duplicate writs where one has been lost. The procedure for obtaining
additional writs In a new form is provided by Articles 2 and 3 of this

chapter and Article 3 of Chapter 5.



§ 484.320. Contents of application

484.320. The application shall be executed under oath and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to ate
tach order and writ of attachment under Article 1 (cammencing with Sec-
tion 48 ,010)} in the action.

(b} A statement of the amount the plaintiff seeks to recover from
the defendant (the amount of defendant's indebtedness over and above
all claims which would diminish the amount of the plaintiff’'s recovery}
or, if an attachment is sought for only a part thereof, such partisl
amount.

(c) A description of the property to be attached under the writ of
attachmentj including plaintiff'’s estimate of its fair market value,
and a statement that the pleintiff is informed and believes that such

property is subject to sttachment.

Comment. Section UBL.320 is comparable to Section LBL.020 except that a

stetement that & right to attach order has been issued is substltuted for certain

prercequisites to that order.



§ LBL.330. HNotice to defendant

484,330, No writ of attachment shall be issued under this article
except after & hearing by & judlcial officer. At least 20 days prior
to the hearing, the defendant shall be served with both of the following:
{a) A Notice of Application and Hearing.

{v) A copy of the applicetion.

Comment. Section 484,330 is compersble to Section LBL.0UO. Service of
8 copy of the surmons and complaint is not required here because it has pre-

sumably already been aceomplished,



§ 484.3L0. Contents of Notice of Application and Hearing

484.340. The "Notice of Application and Hearing" shall inform the
defendant of all of the following:

(a) The plaintiff hes epplied for a writ of attachment to attach
the property described in the application.

(b} A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, to determine vwhether the
plaintiff is entitled to the writ.

(c) A writ of attachment will be issued to attach the property
specified in the plaintiff's application unless the court deteruines
that such property is exempt from attachment.

(d) If the defendant claims that the property specified in the
application, or a portion thereof, is exempt from ptischment, he shall
fiie with the court a claim of exemption with respect to the property
as provided in Section 4BL.350. If he does not do so, the claim of ex«
exmption will be barred in the &bsence of a showing of 8 change in cir-
cupstances occurring after the hesring.

{e) Either the defendant or his attorney or both of them may be
present at the hearing.

(f} The notice shall contain the following statement: “You may
seek the advice of an attorney as to any matter connected with the
rigintlff's application. Such attorney should be consulted promptly so

that he may assist you before the time get for hearing."

Conment. Section 484340 is comparable to Section 484050, o©f course,
the hearing here is concerned only with the defendant's right, if any, to an

exemption and the notice is accordingly so limited.
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§ 48L.350. Claim of exemption and gupporting affidavit

484.350. (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall c¢laim such exemption as provided
in this section. If he fails to do 8o, he may not later claim such
exemption unless he shows that he lid not have a right to the exemption
at the time the plaintiff filed his application and that the right to
the exemption 1ls the result of a change in eircumstances occurring
after that time.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

{(¢) The claim of exemption shall be accompanied by en affidavit
supporting any factual issues raised by the cleim and points apd
authorities supporting any legal issues so raised.

(a) The claim of exemption, together with any supporting affida-
vit and points and authorities, shall be filed and served on the

plaintiff not less than five days before the date set for the hearing.

Comment. Section 484,350 is comparable to subdivisions (a), (ec), (&),

and (e) of Section 484.070.
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§ WBL4.360. Plaintiff's notice of opposition

W8L.360. (&) If the defendant files and serves a claim of exemption
and the plaintiff desires to oppose the claim, he shall file and serve on
the defendant, not less than two days before the date set for the
hearing, a notice of copposition to the claim of exemption, accompanied
by an affidavit supporting any fa:tual issues raised and points and
authorities supporting any legal issues so raised.

(b) If the defendant files end serves a claim of exemption and
supporting affidavit as provided in Section L84,350 and the pleintiff
does not file and serve a notice of cpposition as provided in this
section, (1) no writ of attachment shall be 1ssued as to the property
claimed to be exempt and (2) if all of the property described in the
plaintiffts application is claimed to be exempt, no hearing shall be
beld and no writ of attachment shall be issued.

{¢c) If the plaintiff files and serves a notice of opposiiion to
the claim ag provided in this section, the defendant has the burden cof

proving that the property is exempt from attachment.

Comment. Section LBL.360 is comparable to subdivisions (f) and (g) of

Section 484.070.
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§ 48Y4.370. Hearing; issuance of writ

484.370. The hearing shall be conducted in the manner prescribed
in Section 48L.090 and the judicial officer shall issue a writ of
attachment, which shall specify the amcunt to be secured by the attach-
ment and the property to be levied on, if he finds all of the following:

{(2) 4 right to attach order has been issued in the action pursuant
to Article 1 {commencing with Section 48+.010).

(b} The defendant has failed to prove that the property sought to
be attached, or the portion thereof specified in the writ, is exempt
from attachment.

{c} The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 (commencing with Section 489.210}.

Comment. Section 48L.37C is comparable to Section 484.090.
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Article 3. Ex Parte Procedure for

Obtaining Additional Writs

§ 48L.510. Applicetion for additional writ and supporting affidavit

484,510, (a) At any time after a right to attach order and writ
of attachment have been issued under Article 1 {commencing with Section
484.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application which meets the reguirements
of Section 484,320 with the cowrt in which the action is brought.

(b) The application shall be accompanied by an affidavit showing

that the property sought to be attached 18 gybject to attachment.

Comment. Article 3 {commencing with Section 48L.510) provides an ex parte
procedure for the issuance of additional writs after a right to attach order
has been issued following a noticed hearing. See Comment to Section L L.310.
In contrast, Chapter 5 {commencing with Section 485.010) provides a procedure
for the ex parte issuance of both the right to attach order and a writ. Such
relief is, however, available only in exceptional circumsiances. See Section

485.010 and Comment thereto.
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§ LBL.520. Ex parte hearing; issuance of writ

484,520, The judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property ito be levied on, if he finds all of the following:
(a) A right to attach order has been issued in the action pursuant
to Article 1 {commencing with Section 48L4.010).
{(b) The affidavit accompanying the application shows that the
property sought to be attached is .subject to attachment.
{(c) The plaintiff has provided the undertaking required by Article 2 of

Chapter 9 (commencing with Section 489.210).

Comment. Section 484,520 is comparable to Section 484,370 except here
the determinations are made ex parte and the plaintiff must show that the
property sought to be attached 1s suybject to attachment. This determina-

tion mey be subsequently challenged by the defendant. See Section 48L.530.

But cf. Sections 484.070(b), 484.530(b).
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§ 48),.530. Ex parte hearing; defendant's right to claim exemption

48)1,.530. {(a) If a writ of attachment is issued under this article,
the defendant may claim an exemption &s to the property levied cm by
following the procedure set forth in Section 630.50. For this purpose,
references in Section 690.50 to "the debtor" shall be decmed references L
to the defendant, and references in Section 630.50 to “"the creditor”
shall be deemed references to the plaintiff.

{b) Notwithstanding subdivision {(a), a claim of exemption shall
be denied if such claim has been denied earlier in the action and there

1s no substantial change in circumstances affecting such claim.

Comuent. Sectlon 484.530 authorizes the defendant to make a claim of
exemption pursuant to the procedure provided by Section 690.50. Where,
however, a similar claim has been previously denied, the defendant must
show that a change in circumstances has now made the claim viable. See
Section b8, .070(%).

A "Wotice of Attachment" (see Section 488.020) will be served on the
defendant at or about the time his property is levied upon. The notice will
advise him of his right to make & claim of exemption where the writ has been

issued ex parte.
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CHAFTER 5. EX PARTE HEARING PROCEDURE FOR CBTAINING

WRIT OF ATTACHMENT

Article 1. General

§ 4B5.010. Prerequisite of great or irreparable injury

485.010. (a) ﬁo right to attach order or writ of attachment may be
issued pursuant to this chapter unless it appears from facts shown by
affidavit that great or irreparable injury would result to the plaintiff
if issuance of the order were delayed until the metter could be heard on
notice.

(b) The requirement of sublivision {a) is satisfied if any of the
following are shown:

(1) An immediate danger thet property sought to be attached would
be transferred other than in the ordinary course of business, ccncealed,
removed from the state, or substantially impeired in value unless the
order is issued without delay.

(2) A bulk sales notice has been recorded and published by the
defendant pursuant to Division 6 (commencing with Section 6101) of the
Commercial Code.

{3) An escrow has been opened pursuant to the provisions of Section
240Th of the Business and Professions Code with respect to the sale by
the defendant of a liquor license.

(%) Any other circumstsnce showing that great or irreparable injury
would result to the plaintiff if issusnce of the order were delayed until
the matter could be heard on notice.

(e¢) A writ issued solely on a showing under paragraph (2) of sub-
division (b) shall be limited to the goods covered by the bulk sales
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§ 485.010

notice or the proceeds of such goods. A writ issued solely on a showing
under paragraph {3) of subdivision (b) shall be limited tc the proceeds

of the sale of the license.

Coument. Section 485.010 is besed on former Section 538.5. Section 538.5

provided in part: i

5338.5. Notwithstanding the provisions of Sections 338
to 538.4, inclusive, the court shall, upon application by the
plaintiff, direct the immediate issuance of a writ of

-attachment without any notice of hearing (or, under
subdivision (c) below, without any hearing) if any one or
more of the following conditions exist:

{a} A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the provisions of Division 6 {commencing
with Section 6101) of the Commercial Code, such writ to
be issued upon the filing of the application provided for
in Section 538 but to be limited to the goods covered by
the bulk sales notice; or an escrow has been opened
pursuant to the provisions of Section 24074 of the Business
and Professions Code with respect to the sale by the
defendant of a liquor license, such writ to be issued upon
the filing of the application provided for in Section 338
but to be limited to the attaching creditor’s pro rata share
of the proceeds of the sale in escrow.

{(b) The plaintiff establishes to the satisfaction of the
court that there is a substantial danger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sougnt to be
attached, such writ to be issued upon the filing of the
application provided for in Section 538.

{¢} The notice and order issued pursuant to Section
338.1 cannot be served with the use of reasonable
diligence upon the defendant within 10 days alter its
issuance and the court is satisfied that the defendunt has
departed from this state or conceuls hinwelf to avoid
service of the notice, such writ 1o be issued after the
expiration of such 10-day period.

td) The defendant is one described in subdivision (d}
of Section 537.2, such writ shall e i=sued upon the filing
of the application provided for it Section 338. A writ of
attachment (1} which is issued under this subdivision and
levied upon property of a defendant described in
subdivision (d} of Section 537.2 but who is not described
in subdivision {a}, (b) or {¢) of Section 5337.2, or (2;
which is issued under this subdivision based upon a claim
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§ 485.010

which is not described in subdivision {a) of Sectiom 537.1, shall be

released and discharged by the court upon motion of the defendant i

thg defendant files a general appearance in the asction. .

Subdivision {a) of former Section 538.5 has been replaced by the sub-
stantively similer provisions of paragraphs (2) and (3) of subdivision (b)
and subdivision {c) of Section 185.010. Subdivision (b} of former Section
538.5 is reenacted in paragraph (1) of subdivision (b} of Section 485.010.
Subdivision {c) of former Section 538.5 is not retained. Instead, paragraph
(k) of subdivision (b) of Section 485.010 provides for an alternate showing
of any circumstance that indicates ihat the plaintiff would suffer great or

irreperable injury if issuence of the writ were delayed until the matter

could be heard on neotice.

Fote. Subdivision (d) of former Section 536.5 provides for the ex parte
issuance of a writ ageainst a nonresident defendant. The Commission hes deferred
consideration of whether and to what extent attachment will be permitted to
secure jurisdiction and vhether nonresident defendants will be treated

uniguely. When these issues have been resolved, any needed revisions will be

made in this s#etion and elsevhere.
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Article 2. Order Determining Right

to Attach; Issuance of Writ of Attachment

§ L85.210. Application for order and writ; supporting affidavit

485,210. (a) Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for & right to
attach order and & writ of attachment by filing an application for the
crder and writ with the couwrt in which the action is brought.

{b) The application shall satisfy the requirements of Section 48L4.020
and, in addition, shall include a statement showing that the reguirement
of Section 485.010 has been satisfied.

(¢} The application shall be supported by an affidavit showing
that:

(1) The plaintiff is entitled to a judgment on the claim upon which
the attachment is based;

(2) The plaintiff would suffer great or irreparable injury (within
the meaning of Section 485.010) if issuance of the order were delayed
until the matter could be heard on notice; and

{3) The property sought to be attached is sybject to attache

ment.

Comment. Section 4B85.210 ‘providesthe procedure for applying ex parte
for the issuance of a writ of attachment prior to a noticed hearing on the
probable validity of the plaintiff's claim. Compare Sections 484 010-48L.030
and 48L.510. See also the first paragraph of former Section 538.5 set forth

in the Comment to Section 485.010.
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§ 485,220, Issuance of order and writ

L85.220. (a) The judicisl officer ghall examine the application
and supporting affidavit and, except as provided in Section 486.030,
shell issue a right to attach order and writ of attachment if he finds
all of the following:

(1) The claim upon which the attachment is based is one upon which
an attachment may be issued.

(2) The plaintiff has established the probable validity of the
claim upon which the attachment is based.

(3) The attachment is nct sought for a purpose other than the re-
covery on the claim upon which the attechment is based.

(4} The affidavit sccompanying the application shows that the
property sought to be attached, or the portion thereof specified in the
writ, is subject to attachment.

{5) The plaintiff would suffer great or irreparable injury (within
the meaning of Section 485.010) if issuance of the order were delayed
until the matter could be heard on notice.

(6) The plaintiff has provided the undertaking required by Article 2
of Chapter 9 (commencing with Section 489.210).

(b) The writ of attachment shall specify the amount to be secured
by the attachment and the property to be levied on.

(¢) If the judiciasl officer finds that the application and support-
ing affidavit do not satisfy the requirements of Section h85.010, he
shall so state and deny the order. If denisl is solely on the ground
that Section 485.010 is not satisfied, the judicial officer shall so
state and such denial dces not preciude the plaintiff from applying for
a right to attach order and writ of attachment under Chapter 4 (commenc-
ing with Section 4BL,010) [with the same affidavits and supporting pepers].
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§ 85,220

Comment. Section 485.220 provides the procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on the probable
validity of the plaintiff's cleim. Compare Sections k8L4.090 and 484.520.

The exception provided in subdivision (a) recognizes that the court may,
in its discretion, issue a temporary protective order in lieu of a writ of

attachment even where the requirements of this section are satisfied.

gee Section 486.030C and Comment thereto.
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§ 485.230. Right to claim exemption

485,230, If a writ of attachment is issued under this chapter,
the defendant may claim the exemptions provided by Section 487.020
by following the procedure set forth in Section 630.50. For this
purpose, references in Section 690.50 to "the debtor" shall be
deemed references to the defendant, and references in Section 690.50

to "the creditor" shall be deemed references to the plaintiff.
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§ h85:gug: Setting aside right to attach order and guasshing writ

485.045. (e) Any defendant whose property has been attached
pursuant to a writ issued under this chapter may apply for an order
that the right to attach order be set aside, the writ of attachment
guashed, and any property levied on pursuant to the writ be released.
Such application shall be made by filing with the court and serving
on the plalntiff s notice of motion.

(b) The notice of motion shall state the grounds on which the
motion is based and shall be accompanied by an affidavit supporting
any factual issues raised and points and authorities supporting any
legal issues raised. It shall not be grounds to set aside an order
that the plaintiff would nct have suffered great or irreparable injury
(within the meaning of Sectiom 4B85.010) if issuance of the order had
been delayed until the matter could have been heard on notice.

{¢c) At the hearing on the motion, the judicial officer shall determine
whether the plaintiff is entitlel to the right to attach order. If he
finds that the pleintiff is not entitled to the right to attach order,
he shall order the right to attach order set aside, the writ of attach-
ment quashed, and any property levied on pursuant to the writ releasged.
If he finds that the plaintiff is entitled to the right to attach order,
thereafter the plaintiff may apply for additional writs pursuant to
Article 2 (commencing with Section 481.310) or Article 3 (commencing

with Section 484.510) of Chapter 4.
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§ 485.2L0
(d) The judicial officer shall make his determinations upon the
basis of the pleadings and other papers in the record provided that,
upon good cause shown, he may recelve and consider sdditional evidence
and authority produced at the hearing or he may continue the hearing
for the production of such additional evldence, orel or documentary,
or the filing of other affidavits or peoints and authorities.
(e) The hearing provided for in this section shall take prece=
dence over all other civil matters on the calendar of that day except

older matters of the same character.

Comment. Section 485.240 is similar in content and purpose to the last
two sentences of former Section 538.5. These sentences provided:
If & writ of attachment is issued under this subdivision and levied upon
property of a defendant who is described in subdivieion {a), (b) or {c)
of Section 537.2 based upon a claim described in subdivision (a) of Sec-
tion 537.1, the defendant may at any time after such levy, upon seven
business days' notice to the plaintiff, request & hearing pursuvant to
Section 538.4. At such hearing, unless the court makes the findings
required by that section for the issuance of a writ of attachment, it
shall release and discharge the writ.
See also former Section 556 set forth in the Comment to Section L484.060.
Section 556 provided a procedure for setting aside a writ that had been
improperly or irregularly issued. Former Section 558 provided in part:
that such attachment shall not be discharged if at or before the hearing
of such application, the writ of attachment, or the affidavit, or under-
taking upon which such attachment was based shall be amended and mede to
conform to the provisions of this chapter.
The latter provision is not continued by statute, but the court has the
inherent power to permit a plaintiff to amend his application or supplement

his showing in support of the attachment at or prior to the hearing.
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Article 3. Procedure for (btaining Additional Writs

§ 485.510. Application for additional writ

485,510, At any time after a right to attach order and writ of
attachment have been issued under Article 2 (commencing with Section
L85.210), the plaintiff may apply for an additional writ of attachment
under this article by filing an application with the court in which the

action is brought.

Comment. Sections 485.510 through 485.530 are comparable to Section
48.510 only here the additional writ is obiained after an order to attach
has been issued ex parte and the plaintiff must show therefore that exceptional
circumstances continue his need for the ex parte issuance of a writ.
Nothing, of course, precludes the plaintiff fvom applying for an additional
writ pursuant to Article 1 of Chapter 4. Moreover, where there has been &
hearing pursuant to Section 485.240 and the plaintiff's right to attach has
been upheld, the plaintiff may apply for an additional writ pursuant to the

procedures provided in Articles @ and 3 of Chapter b.
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§ 485.520. Contents of application

485.520. The application shall be executed under oath and shall
inciude all of the following:

(a) A statement that the plaintiff has been issued a right to
attach order and writ of attachment under Article 2 (commencing with
Section 485210) in the action.

{(b) A statement of the amcunt the plaintiff seeks to recover from
the defendant {amount of defendant's indebtedness over and above all
claims which would diminish the amount of the plaintiff's recovery) or,
if an sttachment is sought for only a part thereof, such partial amount.

{c) A description of the property to be sttached under the writ of
attachment, ineluding plaintiff's estimete of its fair market value,
and a statement that the plaintiff is informed and believes that such
property is subject to attachment.

(d) A statement showing that the requirement of Section 485.010

has been satisfied.

Comment. See Comment %o Section 485.510.

-116-



§ 485.530. Supporting affidavit

h85.530. The application shall be supported by an affidavit
showing that (&) the plaintiff would suffer great or irreparable
injury {within the meaning of Section 485.010) if issuance of the
order were delayed until the matter could be heard on notice and

{v)} the property sought to be attached is not exempt from attachment.

Comment. See Comment to Section 485.510.
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§ 4B8s.540. Issuance of writ

485,540, The judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be .levied on, if he finds all of the following:

{(a) A right to attach order has been issued in the action pursuant
to Article 2 {commencing with Section 485.210).

{b) The affidavit accompanying the application shows that the
property sought to be attached, or the portion therecf specified in
the writ, is subject to attachment.

(c) The plaintiff would suffer great or irreparable injury
(within the meaning of Section 485.010) if issuance of the order were
delayed until the matter could be heard on notice.

(d) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 {commencing with Section 489,210).

Comment. Sectlon 485,540 is comparable to Section 484,520 except
here the court must make a finding that great or irrepeérable injury would
result to the plaintiff if issuance of the order were delayed until the matter

could be heard on notice. See Comment to Section 485.510.
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CHAPTER ©. TEMPORARY PROTECTIVE ORDER

§ 486.010. Application for iemporary protective order; supporting affidavit

486.010 (a) At the time of applying for & right to attach order
under Chapter 4 (commencing with Section 48L4.010), the plaintiff may
apply pursuant to this chapter for a temporary protective order by
filing an application for the order with the court in which the acticn
is brought.

(v) The application shall state what relief is requested and
ghall be supported by an affidavit showing that the plaintiff will
suffer great or irreparable injury (within the meaning of Section

L85.0L0) if the temporary protective order is not issued.

Comment. Section 486.010 replaces former Section 538.1. Section
538.1 provided in part:

538.1. The court or 2 commissioner thereof, if satisfied

that the affidavits submitted by the plaintiff pursuant to

Section 538 have established a prima facie case and that the

action is one in which an attachment is properly issuable under

the provisions of this chapter, shall issue without any prior

notice to the defendant & . . . temporary restraining order con-

forming to the provisions of Section . . . 538.3 for service upon

the defendant.

* * * * *

In contrast to former Section 538.1 which provided for the issuance of
a8 temporary restraining order as a matter of right in every case, Section
486.010 requires the plaintiff to apply for relief and show that such relief
is required to avold great or irreparable Injury to him.

The application reguired by this section will accompany that required
by Section 48).020, thus permitting the court to make the determinations
required by Section 486.020-

-119-



§ 486.010

Sections 486.010 and 486.020 provide for the situation where the
plaintiff initially requests the relief afforded. A temporary protective
order may also be issued on the couri's own motion in lieu of the ex parte

issuance of a writ of attachment pursuant to Section 486.030.
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§ 486.020. Ex parte hearing; issuance of order

486.020. The judiecial officer shall examine the applicationm,
supporting affidavit, and other papers on record and shall issue a
temporary protective order if he finds all of the following:

(a) The claim upon which the application for attachment is
based is one upon which an attachment may be issued.

(v) The plaintiff has shown that he is entitled to & judgment
in the action on the claim upon which the application for the attach-
ment is based.

(c) The order is not sought for a purpose other than the
recovery upon the claim upon which the application for the aitachment
is based.

{d) The plaintiff has showm that he will suffer great or irrep-
arable injury (within the mesning of Section 485.010) if the tem-
porary protective order is not issued.

{e) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 {commencing with Section 489.210).

Comment. Section 486.020 provides for an ex parte determination of the
right to a temporary protective order. However, as under present practice,
the court may require the plaintiff to give informal noticeto the defendant

or his attorney. See also Comment to Section 486.010.
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§ 486.030. 1Issuance of temporary protective order in lieu of writ of attachment

486.030. {a) In any cese where the plaintiff has applied for a
right to attach order and writ of attachment under Chapter 5 {commencing
with Section 485.010), the judicial officer may in his discretion deny
the application for the order and writ and issue instead a temporary
proteciive order under this chapter if he determines that the require-
ments of Section 486.220 are satisfied but that the issuance of the
temporary protective order instead of the right to attach order and
writ would be in the interest of justice and equity to the parties,
taking into account the effect on the defendant of issuing a writ ef attach-
ment ex parte, the effect on the plaintiff of issuing the order
instead of the writ, and other factors that bear on equity and justice
under the circumstances of the particular case.

{(b) If the judicial officer issues a temporary protective order
under this section, the plaintiff's application for a right o attach
order and writ shall be treated as an application for a right to attach
order and writ under Chapter 4 (commencing with Section 48 L4 010) and the
plaintiff shall comply with the requirements of service provided in Bec-

tion 464.040.

Comment. Section 485.030 has no counterpart under former law. See Comi-
ment to Section 486.010. Where a temporary protective order is issued in lieu
of a right to attach order and writ, the plaintiff's applicaticn for the order
and writ is treated as an applicaticn under Article 1 of Chapter 4. The
plaintiff must serve the spplicaticon, Notice of Applicaticn, and other papers
required by Section U484 .040 and the procedures provided thereafter are then
followed.
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§ 485.040. Contents of temporary protective order; general limitation

L486.040. The temporary protective order issued under this
chapter shall contain such provisions as the Jjudicial officer
determines are appropriate under the circumstances of the par-

ticular case.

Comment. Section 486.040 had no counterpaert under the former law.
This section gireects the court to consider whet provisions in the temporary

protective order would be fair and equitable for both parties. Included

in such provisions may be a specific expiration date. See Section 486.090{a).
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§ 486.050. Contents of temporary protective order; transfers in the ordinary
course of business

486.050. Except as otherwise provided in Sections 484.040 and 484.060,
the temporary protective order may prohibit any transfer by the defendant
of any of his property in this state subject to the levy of r writ of

attachment, otherwise than in the crdinary course of business.

Comment. Section UB6.050 is based on a comparable provision in former
Section 538.3. Section 538.3 provided in part:
538.3. The temporary restraining order issued pursuant to Sec-
tion 538.1 shall prohibit prior to the hearing any transfer by the
defendant of any of his property in this state subject to the levy
of 8 writ of attachment, otherwise than in the ordinary course of
business .
Exceptions similar to those provided by Section U8g.060 were also provided by
Section 538.3. See Comment to Section LBg.060. Section 538.3 also provided:
Without limiting the generality of the phrase "not in the ordinsry course
of business," the payment by the defendant of an antecedent debt shall
not be considered in the ordinary course of business within the meaning
of this section.
This clause has been elimlnated. It seemed both confusing and unnecessary.
The court should be able to frame an effective order under the guidelines
provided in Sections 484.050 and LS8g.060.
Section 4B84.050 merely authorizes the issuance of an order prohibiting
transfers where appropriate (see Section 4B5.040); former Section 538.3 seemed

to always require the issuance of an order prohibiting transfers.
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§_h86.060. Contents of temporary protective order; deposit accounts

186.060. MNotwithstanding Section 484.050, the temporary pro-
tective order issued under this chapter shall permit the defendant
to issue any number of checks:

(a) In an aggregate amount of not more than one thousand dollars
{%1,000) against any of his deposit accounts in this state for any
purpese.

(b) In any amount so long as the aggregate amount remaining
on deposit in this state is more than the amount of the plaintiff's
claim.

(c) In any amount in payment of any payroll expense (including taxes
and premiuwms for workmen's compensation and unemployment insurance) falling
due in the regular course[afte; the service of the temporary protec-
tive order andl prior to the levy of a writ of attachment.

(d) In any amount in payment for goods thereafter delivered to the
defendant C.0.D. for use in his trade or business.

(e) In any amount in payment of taxes if penalties will acecrue for
any delay in payment.

(f) In any amount in payment of reasonable legal fees snd reasoneble
costs and expenses regquired for the representaticn of the defendant: in

the action.

Comment. Section 484.060 is based on comparable provisions in former
Section $38.3. Section 538.3 provided in part:

538.3. The temporary restraining order issued
pursuant to Section 538.1 shall prohibit prior to the
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§ LBE.otO

nearing any transfer by the cdefendant of any of his
preperty in this state subject to the levy of a writ of
attachment, otherwise than in the ordinary course of
business, and the issuance by the defendant of any checks
:n excess of an aggregate of one thousand dollars (81,000}
against any of his bank accounts in this state to withdraw
any sams subject to such levy, which would reduce the
aggregate amount remaimng on deposit to less than the
amount of the plaintiff's claim, and the opening of any
new bank accounts by the defendant. Without limiting
wie generality of the phrase “not in the ordinary course
of business”, the payment by the defendant of an
antecedent debi shall not be considered in the ordinary
course of business within the meaning of this section.
Notwithstanding the foregoing, checks may be-issued by
the defendant for any of the following purposes:
ta} To cover any pavrolls (including all fringe
benefits and withholding taxes) falling due in the
regular course after the service of the temporary
restraining order and prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars {$300) per week for any individual
empioyee.
(b} In payment ior goods thereafter delivered to the
defendan: C.O.I} for use in his trade or business.
(¢} In pavment of taxes if penalties will acerue for
any deiav in payment.
{d} In pavment of letal fees {or the representation
of the defenduan: in the wolon,

* * * * *
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§ 486.070. Persons bound by temporary protective order

486.070. Except as otherwise provided by Section 484.110, a
temporary proiective order issued under this chapter binds only the

defendant.

Comment. Section 486.07C expands the policy of a provision

in former Section 538.1. Section 538.1 provided in part:
538,1. . . . Neither notice of the restraining order issued
pursuant to this section nor service of a copy thereof upon any

bank shall require any bank io observe the terms of the restraining
order.

Section 486.070 does not, however, affect any other provisions of law

such as the lav relating to frauduleunt conveyances. See Civil Code

§§ 3439-3440.1.
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§ L86.080., SGervice on defendant

486.080. The temporary protective order shall be served on the

defendant together with the docuaments referred to in Section 484.040.
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§ 486.090. Expiration of order

486.090. Except as otherwise provided in Section 486.110,
the temporary protective order shall explre at the earliest of
the following times:

{a) Thirty days after the issuance of the order, or such
other date as prescribed by the judicilal officer in the order.

(b) As to specific property described in the order, when a
levy of attachment upon that property is made by the plaintiff.

{c) When the defendant provides an undertaking pursuant to
Section 489,310 in the amount of plaintiff’'s claim as security for

the payment of any judgment recovered by the plaintiff.

Comment. Section 486.030 is based on a comparable provieién in
former Section 538.3. Section 538.3 provided in part:

583.3. . . . The temporary restreining order shall expire by
its terms unless a writ of attachment is issued and levied within
30 days after the service of the order or if the defendant gives
an underteking as provided in Section 555 in the amount of
plaintiff's claim as security for the payment of any judgment
recovered by the plalntiff. . .
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§ 486.100. Modification or vacation of order on defendant’s application
2 34

486.100. Upon ex parte application of the defendant or, if
the judicial officer so orders, after a noticed hearing, the judlcial
officer may modify or vacate the temporary protective order if he
determines that such action would be in the interest of justice and
equity to the parties, taking into account the effect on the defend-
ant of the continuance of the criginal order, the effect on the plaintiff

of modilying or vacating the corder, and sny other factors.

Comment. Section 486.100 expands a comparable provision in former

Section 538.3. Section 538.3 provided in part:

538.3. . . . The restraining order shall be vacated by the court
upon ex parte application by the defendant if the court is satisfied
that there is no danger that sufficient property of the defendant to
secure the plaintiff's claim will not be svailable and subject to the
levy of a writ of attachment, if one is directed to be issued at the
hearing provided for in Section 538.L4.

=~330-



§ 48£.110. Lien

h86.110. (a) The service upon the defendant of a temporary
protective order pursuant to Section 486.080 creates a lien upon
such property, or the proceeds ithereof, which is described in the
order and which 1s subject to the levy of a writ of attachment pur-
suant to this title and owned by him at the time of such service.
The lien is not valid as against a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business.
(b) The lien terminates “pon the date of expliration of
the order except with resPect_to property upont which a writ
of attachment issued upon application of the plaintiff has been levied
during that period. The levy of a writ of attachment shall perfect

the lien crested by the service of the temporary protective order,

{c) Upon the filing [by the defendant] of & proceeding under the
National Bankruptcey Act or the making by the defendant of & genersl
assignment for the benefit of creditors, the lien terminates with
respect to all property upon which & writ of attachment h&s not been

levied prior to such event.

Comment. Section 485.110 is based on former Section 542b. Section

542b provided:
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§ 486,110

5425, The service Gpon the defendant of a notice ana
order pursuant to Section 338.2 creates a lien upon ali of
his personal property subject to the levy of a writ of
attachment pursuant to this chapter and owned by him
at the time of such service or the proceeds thereof. Such
tien, however, shall not be valid as against a bona fide
purchaser or encumbrancer for present value or
transferee in the ordinary course of business. Such lien
shall terminate 30 days after the service of the notice and
order upon the defendant; except with respect to
property upon which a writ of attachment has been
levied during that period and upon the filing by the .
defendant of a proceeding under the National
Bankruptey Act or the making by the defendant of a
general assignment for the benefit of creditors, such lien
shall terminate with respect to all property upon which
a writ of attachment has not been levied prior to such
event. The levy of a writ of attachment shall perfect the
lien created by the service of the notice and order against
‘a bona fide purchaser and a transferee in the ordinary
course of business and the levy of a writ of attachment in
those_cases where it is not preceded by the service of o

wotice and order shall create a lien upon the property
. Jevied upont which is valid against 2l third persons,

The levy of a wr;.t of attachment perfécta only the lien that could
be initially created by the temporary protective order; hence, levy of
a writ does not affect the prior rights of bona fide purchasers or buyers
in the ordimary course of business who are not bound by the temporaxy
protecti.ve order. Of course, transfers subsequent to the levy are subject

to the lien of attachment. See Section 488.500(a).
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CBAPTER 7. FPROPERTY SUBJECT TO ATTACHMENT

§ 487.010. Property subject to attachment

4187.010. The following property shall be subject to attachment:

{(a) Where the defendant is a corporation, =1l corporate property.

(b) Where the defendant is a [partner or] partnership, all partner-
ship property.

(¢) Where the defendant is an individual engaged in a trade, business,
or profession, all of the following property used or held for use in the

defendant's trade, business, or profession:

(1) Accounts receivable, chattel paper, and choses in action except
any such individual cleim with & principal balance of less than one hundred
fifty dollars ($150).

{2) Deposit accounts except the first one thousand dollars ($1,000)
deposited in any single financial institution or branch thereof; provided,
however, if the defendant has more than one deposit acecount, a judicial
officer, upon application of the plaintiff, mey direct that the writ of
attachment be levied on balances of less than cone thousand dollars
{$1,000) if an aggregate of one thousand dollars {$1,000) in all such
accounts remaing free of levy.

{3) Equipment.

(k) Farm preoducts.

(5) Inventory.

(6) Judgments arising out of the conduct of the trade, business, or
profession.

(7) Money.

(8) Negotisble documents.

{9) Negotiasble instruments,
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§ 487.010

{10) Real property.

{11) Securities.

Comment. Section 487.010 is substantially the same a3 former Section

537.3. Section 537.3 provided:

337353, The propurty referred to in Section 537 is the
tollswing property nutoxtnun'HOn.thcuhnn rwithout
regarg to whether o cldm of exemption shalt be filed:: .

i) With respect to corporations and puartnerships
rih!l?dtﬁlﬂﬁnhﬂW!MUW\fd}dhd by of Section 5337.2. all
corporute property and all purtnership property.

B With respect 4o individaady referred o i
subdivision ey of Section 337.2 all of the following:

(1) Inventory.

2y Aceounts. contract rights, chattel paper, and
gencral intungibles consisting of any right to pavinent
of tmoney {exciusive of those referred to in paragraph
3. of this subdivision). except any such individual
chmnumapmwmﬂbdmmodﬁwﬂhmomﬁmmﬁw‘
fittv dollars ($150).

:3' Bank accounts and other deposit accounts,
exvept the Brst one thousand doilars (100G, babaace
Hr amv single bank or branch bank (but, i the
defendunt has accounts in more than one bank or
hranch bank, the court. upon application of the
plaintiff at the hearing provided for in Section 538.4,
may direct that the writ be levied on balances of less
thaa one thousand dollars ($1,0001 in a given bunk or
branch bank if zn aggregate of one thousand dollars
{81,000} in all such accounts remuins free of the levy:.

i4) Securities. :
(3) Eguipment.
.6) Real estate, including any ieasehold estate with
an unexpired term of one year or nore.
The court, however, upon application of the defendant at
the hearing provided for in Scction 5384 or at any ume
therauiter upon five davs notice to the plaintiff, shall
cxeohudde from the efiect of the levy or release from the
levy, as the case may be, any of the foregoing property
Which the court finds is necessary for the support of the

iefendant und his family after taking into consideration
“il of hus other incore aind assets not subject to levy or not
levied upon.

The terms used in this subdivision which are defined in
the Commercial Code shall have the meanings therein
specified.

ey With respect to a ucfend int referred to in
subdivision (d) of Section 337.2, all property of the
defendant.
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§ L8T7.010

Section #87.010 is subject to the exception that property exempt from
execution as well as property necessary for the support of the defendant
and his family shall not be subject to attachment. See Section 487.020.
Compare the introductory paragraph of former Section 537.3 and the next to
last parsgraph of subdivision (b) of that section.

Subdivisions (a) and (b) are substantively the same as subdivision (a)
of former Sectlon 537.3.

Subdivision (¢) is substantislly the same as subdivision (b) of former
Section 537.3. Some terms have been changed, but thelr meaning is still
substantially the same, and some types of property have been added. For
example, farm products and negotiable instruments and documents were
apparently not always subject to levy under former Section 537.3 because none
of then were listed under subdivision (b) of Section 537.3. See Com. Code
§§ 9106 ("geperal intangibles" does not include instruments), 9109 (“"inven-
tory" does not include farm products). All have been listed under subdivi-

sion {c) of Section 487.010.
Section 487.010 merely states what property is "subject to attachment."

It does not affect the rules governing priorifies between creditors. See,

e.g., Code Civ. Proc. § 1206 (laborer's preferred claim}.

Note. Subdivision {¢) of former Section 537.3 has been deleted. The
Commission has deferred consideration of whether and to what extent attach-
ment will be permitted to secure jurisdiction and nonresident defendants
will be treated uniguely. When these issues heve been resclved, any needed
revigsions will be made in this section and elsewhere.
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§ L87.020. Property exempt from attachment

487.020. Notwithstanding Section 487.010, the following property is
exempt from levy of attachment:

{a) Property exempt from execution.

(b) Property which is necessary for the support of an individual
defendant and members of his household when a proper claim for the same

is made by the defendant.

Comment. Section 487.020 is substantively the same as the first paragraph
of Section 537.3 and the next to last paragraph of subdivision (b} of that
section. See Comment to Section 487.010.

Subdivision (a) embraces not only the exemptions provided in the 690
series of the Code of Civil Procedure but also homesteads, spendthrift
trusts, and any other special exemptions provided in other codes.

Subdivision (b) provides an additional claimed exemption available to an
individusl defendant upon a showing of need.

The California Supreme Court in Randone v. Appellate Department, 5 Csl.3d

536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971), held that:
the state canncot properly withdraw from s defendant the essentisls he
needs to live, to work, to support his femily or to litigate the
pending action, before an impartial confirmation of the actual, ms
cpposed to the probable, valldity of the creditor's claim after a hear-
ing on that issue.
This title attempts to satisfy the foregoing requirement (1) by generally
subjecting only business property to levy, (2) by providing a nonseizure
form of levy in many circumstances, (3) by providing a claimed exemption for
necessaries which will be available prior to levy in all but exceptional cir-
cumstances, and (4) by authorizing the court to issue a temporary protective

order in lieu of & writ in the exceptional circumstances where a writ may be

issued ex parte.
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CHAPTER 8. LEVY PROCEDURES; LIEN QOF ATTACHMENT;
MANAGEMENT AND DISPOSITION OF ATTACHED FROPERTY

Article 1. General Provisions

§ 488 .010. Writ of attachment

L8R .010. The "Writ of Attachment" shall identify the defendant
vhose property is to be attached and the property or interest therein
to be levied upon. The description of such property may be set forth

in the writ or in a separste statement attached to and incorporated by

the writ,

Comment. Section U485.010 requires the writ of attachment to identify
the defendant and the property sought to be attached. The description of the
property was formerly provided in the instructions to the sheriff. See the
first parsgraph of Section 542 set forth in the Comment to Section . U488.030.
However, under the procedures provided here, the issue of what property may
he attached is always subject to a prior review by a Jjudicial officer.
Accordingly, it is feasible and desirable to have the writ itself identify
the property that that officer has determined shculd be attached. This
should help to avoid discrepancies between what the court has determined may

be attached and what the levying officer eventually attaches.
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§ 488.020. Notice of attachment

486.020. The "Notice of Attachment" shall inform the person who
is served with the attachment of: {a) the capacity in which he hes been
served; (b) the specific property which is sought to
be attashed; (c¢) his rights under the attachment, including the right
to make a third-party claim pursuant to Section 689; and (d) his duties

under the attachment.

Comment. Section U48B.020 had no counterpart under former law. The
form of the "Notice of Attachment" was not prescribed by statute. Section
488.020 provides general guidance to the Judicial Council as to certain
ratters which should be included in the notice of attachment. See Section
482,030 (Judiecial Council to prescribe form of notices and other documents

used under this title).
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§ 488.030. ILevying officer shall promptly comply with writ

tion

part:

488.030. (a) A writ of attschment shall be directed to a levy-

ing officer in the county in which property of the defendant described

in the writ may be located.

{b) Upon the receipt of written instructions from the plaintiff,
ar his attorney of record, the levying officer to whom the writ is directed
and delivered shall execute the same without delay in the manner provided
in this chapter.

Comment. Subdivision (a) of Section 488.030 is based on the first por-

of the first sentence of former Section 540. Section 540 provided in

540, The writ must be directed to the sheriff, or a constable,
or marshal of any county in which property of such defendant may be,
and must require him to attach and safely keep all of the property
of such defendant within his county not exempt from attachment, or
so much ¢of the property of such defendant as may be sufficient to
satisfy the plaintiff's demand against such defendant .

Subdivision (b) of Section 488030 incorporates the substance of the

introductory peragraph of former Section 542, This paragraph provided as

follows:

542. The sheriff, constable, or marshal, to whom the writ is
directed and delivered, must, upon receipt of instructions 1n writing,
signed by the plaintiff or his attorney of record, and containing a
description of the property, and in the case of real property or growing
crops the name of the record owner of the real property to be asttached,
or upon which the crops are growing, execute the same without delay, and
if the undertaking mentioned in section 540 of this code be not given,
as follows .

See also former Section 543 which provided in part:

sh3. Upon receiving information in writing from the plaintiff or
his attorney, that any person has in his possession, or under his con-
trol, any credits or other personal property belonging to the defendant,
or owes any debt to the defendant, the sheriff, consteble, or marshal
shall serve upon such person a copy of the writ, and a notice that such
credits, or other property or debts, as the case may be, are attached
in pursuance of such writ, .
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§ 488.0L0. person served with writ and notice of attachment

LBg .00, (a) BService of a writ and a notice of attachment upon
(1) a bank, (2) a savings and loan mssociation, (3) a credit union, (%) a
title insurance company or underwritten title company (as defined in Sec-
tion 12402 of the Insurance Code), or {5} an industrial loan company (as
defined in Section 18003 of the Financial Code) shall be made at the office
or branch thereof which has actual possesgsion of the property levied upon
or at which the deposit asccount levied upon is carried and shall be made
upon the officer, manhager, or cother person in charge of such office or

branch at the time of service.

{b) Except as provided in subdivision (a), service of & writ and a
notice of attachment shall be made upon the person upon whom summons msy

be served.

Comment. Section 488.040 states whom should be served with a writ
and a notice of attachment. Subdivision (a) is based on the last sentence of
subdivision {5} of former Section 542. This sentence read as follows:

However, debts owing to the defendant by any of the following finsncisl
institutions: (a) banks; {b) savings and loan associations; (c) title
insurance companies or underwritten title companies (as defined in Sec-
tion 12402 of the Insurance Code); {d} industrial loan companies (as
defined in Section 18003 of the Financial Code), maintaining branch
offices, or credits or other personal property whether or not the same

iz capable of manual delivery, belonging to the defendant and in the
possession of or under the control of such financial Institution shall

be attached by leaving a copy of the writ and the notice, together with

a copy of the complesint if required hersunder, with the manager or other
officer of such financial institution at the office or branch thereof at
which the account evidencing such indebtedness of the defendant 1s carried,
or at which such financial instifution has credits or other personal prop-
erty belonging to the defendant in its possession or under its control;
and no attachment shall be effective as to any debt owing by such financial
ingtitution if the account evidencing such indebtedness is carried at an
office or branch thereof not so served, or as to any credits or other
personal property in ils possession or under its control at any office

or branch thereof not 8o served.

Subdivision (b) is auybstantially equivalent to the first sentence of sub-
division (5} of former Sectiom 542 &and incorporates the provisions of Sections

416.10 through 416.90. -140-



§ 48B,050. Prerequisites to the seizure of property under a levy of attachment

488.050. As a prerequisite to the tekingaf possession of property by the
levying officer under this chapter, whether by keeper or otherwise, the plain-
+iff shall be required to deposit with the levying officer a sum

of money sufficient to pay the expenses of taking and keeping safely such

property for a period pgot to exceed 15 days. In the event that
further detention of the property is required, the levying officer shall, from
time to time, make written demandupon the plaintiff or his attorney of record

for further deposits to cover estimated expenses for periods not to exceed
30 days emch. Such demand shall be served as  provided in Section

1011 or by depositing such notice in the post office in = sealed envelope,
as first-class registered mail, postage prepald, addressed to the person
oni whom it is served at his last koown office or place of residence. In
the event that the money so demanded is not paid, the levying officer

shall release the property to the defendant in the manner provided in

Section 488.550.

Comment., Section 488.050 is substantively similar to the first foyr

sentences of subdivision 4 of former:Sectiow 542. These sentences provide:

Y, In cases where the sheriff, comstable, or marshal is instructed
to take into possession personal property caepable of manual delivery,
whether the same is to be placed in a warshouse or in custody of a keeper,
the sheriff, constable or marshal shall require, as a prerequisite to the
taking of such property, that in addition to written instructions the
plaintiff or his attorney of record deposit with the sheriff, constable
or marshal, & sum of money sufficient %o pay the expenses of taking and
keeping safely said property for a period not to exceed 15 days. In the
event that a further detention of said property is required, the sheriff,
congtable or marshal must, from time to time, make written demand upon
the plaintiff or his attorney for further deposits to cover estimated ex-
penses for periods not to exceed five days 2zach. Such demand must be
served as provided in Section 1011 of this code, or by depositing such
notice in the post office in a sealed envelcpe, as flrst-class registered
mail, postage prepaid, addressed to the person on wheom it is served at
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§ 4LB8.050

his last known office or place of residence. 1In the event that the
money so demanded is not paid, the sheriff, constable or marshal shall
release the property to the person or persons from whom the same was

taken.
Section 488.050, however, gives the levying officer authority to demand addi-
tional deposits for expenses (after the first 15 days) for 90 days rather
than the present five days provided by subdivision 4. There yss no reascon to
have such & shori period after it had become apparent that the property would
probably be held for substantial periods pending a final determiration in the

action.
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§ 488.060. Limitations on liability of levying officer

48B.050. ({a) There shall be no liability upon the part of the
levying officer to take or hold personal property unless the plaintiff
has fully complied with the provisions of Section 488.050.

(b} There shall be no liability upon the part of the levying of-
ficer either to the plaintiff or the defendant for loss by fire, theft,
injury, or damage of any kind to personal property while in the posses-
sion of the levying officer either in a warehouse or in the custody of
a8 keeper or én route to or from a warehouse unless the levying officer

is negligent in his care or handling of the property.

Comment., Section 488.060 is substantively identicael to the last two

sentences of former subdivision 4 of Section 542. These sentences provided:

4, , . . There shall be no liability upon the part of the sheriff,
constable or marshal to take or hold personal property unless the provi-
sions of this section [now Section 488.050] shell have teen fully come
plied with. There shall be no liability upon the part of the sheriff,
constable or marshal, either to the plaintiff or the defendant for loss
by fire, theft, injury or damapge of any kind to personzl property cap-
able of manual delivery while in the possession of the sheriff, constable
or marshal either in a warehouse or in the custody of a keeper or en
route to or from a warehouse unless the sheriff, constable or marshal
shall be negligent in his care or handling of the property.
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§ 468.070. Return of writ

4L88.070. The levying officer shall return the writ to the clerk
of the court from which the writ issued with a certificate of his
proceedings endorsed thereson or attached thereto. Such return shall
be made promptly in accordance with the instructions given to the
officer at the time the writ is delivered to him but in no event

later than 60 days after the officer receives the writ.

Comment. Section 488.070 is based on a portion of former Section 559.

Section 559 provided:

559. The sheriff, constable, or marshal mst return the writ of
attachment with the summons, if issued at the same time, and may return
it separately from :the summons if issued at a later time. The writ of
attachment must be returned forthwith after levy and service in sccord-
ance with the instructions given to the officer at the time such writ
or writ and summons sare delivered to him, but in no event later than 30
days after its receipt, with a certificate of his proceedings endorsed
thereon or attached thereto, together with the undertaking given under
the provisions of Section 540 of this code to prevent or release the
levy of the attachment, to the clerk of the court from which said writ
of attachment was issued, except that if cash has been deposited with
such levying officer in'lieu of an undertaking as permitted by Section
540 of this code, such cash shall be retained in such levying officer's
trust fund, and vhenever an order has been made discharging or reieasing
an attachment upon real property, a certified copy of such order may be
recorded in the offices of the county recorders in which the notices of
attachment have been recorded, and be indexed in like manner.

The provisions in Section 559 relating to the defendant's undertaking in lieu
of attachment have been replaced generally by Section 489.310. The maximum
time 1imit has been increased from 30 to 60 days so that,where substituted
service Is required, this may be completed before the return ls made. See,

e.g., Section 488.310.
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§ 488.080. Inventory

4L88.080. (a) The levying officer shall meke & full inventory of
property attached and return such inventory with the writ as provided

in Sectior 488.070.

(b) The levying officer, at the time of service, shall request any
person who retains property in his possession or any account debtor or judg-
ment debtor levied upon to give him a memorandum, describing the property or

debt and stating its value or the amount owing, within 10 days after

such service. If the person fails to give such memorandum within the
time specified, the levylng officer shall state such fact at the time
he makes his return pursuant to Section 488.070. A person failing to
give such memorandum within the time specified may be required to pay
the coats of any proceedings taken for the purpose of obtaining the

information required by such memoranium.

Comment. Section L88.080 restates the substance of former Section 5h6.

Section 546 provided:

546. The officer levying the attachment must make a full inven-
tory of the property attached, and return the same with the writ. To
enable him to make such return as to debts and credits attached and
other personal property not in the possession of the defendant, he must
request, at the time of service, the party owing the debt or having the
credit or other personal property belonging to the defendant to give
him a memorandum, stating the amcunt and description of each, within 10
days after such service; and if such memorandum br refused, he must re-
turn the fact of such refusal with the writ. The party refusing to
give the memorandum within the time specified may be required to pay
the costs of any proceedings taken for the purpose of cobtaining infor-
mation respecting the amounts and description of such debts or credits
or other personal property.
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§ 488.090. Third-party claims to attached property

4B88.090. A third person shall claim an interest in personal
property attached in the mammer provided for third-party claims after

levy under executien.

Comment. Section 488.090 restates the substance of former Section 549.
Section 549 provided:

549. In cases where a third person claims, as his property, any
personal property attached, the rules and proceedings applicable in
cases of third party claims after levy under executlon shall apply-

Both sections incorporate the procedures provided by Section 689. Section
689 provides a third-party claim procedure for personalty only. Where a
third person claims an interest in real property, he may proceed by way of

& complaint in intervention (see Beshara v. Goldberg, 221 Cal. App.2d 392, 34

Cal. Rptr 501 (1963)) or by a separate action to quiet title. BSee First

fat. Bank v. Kinslow, 8 Cal.2d 339, 65 P.2d 796 (1937). See generally 3

B. Witkin, California Procedure Pleading § 211 at . 1883; 5 B. Witkin,

California Procedure Enforcement of Judgment. § 115 at 3481 {24 ed. 1971).
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Article 2. Method of Levy on Particular

Types of Property

§ 468.310. Real property

485.310. (a) To attach an interest in real property, the levying
of ficer shall record with the office of the county recorder of the
county where the property is located a copy of the wvrit and the notice
of attachment.

(b) Where, on the date of recording, the property stands in the
name of a third person, either alone or together with the defendant, the
recorder shall index such attachment when recorded in the names of both
the defendant and such third person.

(¢) Promptly after recordation and in no event more than 45
days after the date of recording, the levying officer shall serve the
defendent and any third person in whose name the property stands on such_

date with a copy of the writ and the notice.

Comment. Section UB88.310 provides the method by which real property is
attached. This section is based on subdivisions 1 and 2 of former Section 542.
These subdivisions provided as -follows:

542. . . . . 1. Real property, standing upon the records of the
county in the name of the defendant, must be atteched, by reccrding

with the reccrder of the county a copy of the writ, together with &
description of the property sttached, and a nctice that it is attached,
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§ 488.310

and by gerving en cccupant of ths property, if there 1is one upon the
property at the time service is attempted,; with a similar copy of the
writ, description and notice, or if there is no. occupant then on the
property, then, by poating the same in a conspicuous place on the
property attached. Service upon the occupant way be made by leaving
sald copy of the writ, description and notlee with the occupant
personally, or, in his absence, with any persocn, of sultable age and
dlscretion, found upon the property at the time service thereof is
attempted and who 1s elther an employee or agent of such occupant or &
rexmber of his famlly or househcld. Where the property described in
the notlce conslsts of more than one distinet lot, parcel or govern-
mental subdivision and any of such lots, parcels, or governmental sub-
divisions lie with relation to any of the cthers so as to form cone or
more continuous, unbraken tracts, one service or posting need be made
a6 to eech such continuous, unbrcoken tract.

* * * * #*

2. BReal property, or any interest therein, belonging to the
defendent, and held by any other person, or standing on the records
of the county in the name of any other person, must be attached in the
sape manner as 1s real property standing upon the records of the county
in the name of the defendant by the provisions of subdivision 1 of this
section and the notice of attachment shall state that the real property
therein -described, and any interest of the defendant therein held by or
stending on the records of the county in the pame of such other person
(paming him), are attached. In addition, a similsr copy of the writ,
description and notice shall be delivered to such other peraon, or his
agent, 1f known and within the county, or left at the residence of
either, if within the county. The recorder must index such attachment
vhen recorded, in the names, both of the defendant and of the persaon
by whom the property is held or in whose name it stands of record.

Section L88.310 eliminstes the requirement of service on an occupant or
posting as sn element of .a proper levy. Compare former Section S42{l) and {2).

See Schwartz v. Cowell, 71 Cal. 306, 12 P. 252 {1886); Clark v. Andrews, 109 Cal.

App.2d 193, 240 P.2d 330 (1952); Aipha Stores, ILtd. v. You Bet Mining Co.,

1B cal. App.2d 252, E. (1937). Service on an occupant has been elimi-
nated because at best 1t was an indirect means of giving notice to the owners
of the property and at worst it could cause undue worry and inconvenience to

3 person (e.g., lessee) whose possession will not be disturbed. Service is
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§ 488.310

still reguired upon the defendant and upon any third person in whose name
the property stands of record on the date of levy, but such service is not
a8 condition of a valid levy. It might be noted, however, that the failure
to serve pursuant to subdivision (c) may be evidence of malice sufficient
to support punitive damsges In an action for wrongful attachment where the
failure is due to action or inaction by the plaintiff. See generally Sec-
tion 490.010 (acts constituting wrongful attachment).

Subdivision (¢) requires that service be done promptly, however, in
some circumstances service by publication may be required, hence, the levy-
ing officer is permitted up to 45 dsys to accomplish such service. See
alsc Section 488.070 (levying officer's return shall be made no later than

60 days after receipt of writ).
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§ 488.320. Tangible personal property in the possession of the defendsnt

h88.320. (a) Except as otherwise provided by this article , to
attach tangible personal property in the possession of the defendant,
the levying officer shell take such property into custody.

(v) At the time of levy, the levying officer shall serve the

defendent with & copy of the writ and the notice of attachment.

Comment. Section 4B88.320 provides the general method by which tangible
personel property in the possession of the defendant is attached. This sec-
tion is based on subdivision 3 of former Section 542 which provided in part:
"3, Personal property, capable of manusl delivery, in the possession of the
defendant, must be attached by taking it into custody . . . ." Former law
distingulshed between property capable anhd property not capable of manual
delivery. As to the latter, subdivision 5 provided in part:

[Plersonal property not capable of meanual delivery shall be attached

by leaving with the [person] . . . having in his possession, or under
his control, such . . . personal property . . . , & copy of the writ,
and . . . & notice that the . . . personal property in his possession,

or under hieg control, belonging to the defendant, [is] attached in
pursuance of such writ.

It was held that this provision authorized levy by notice even on the defendant
where property was not reasonably capsble of being moved. ©See Raventas v.
Green, S7 Cel. 254 (1881)(growing crops prior to the enactment of a specific

provision dealing with such property); Irilarry v. Byers, 84 Cal. App. 28,

P. (1927){steam shovel). Apparently under former law, the plaintiff
determined which class of property the particular asset fell into and instructed

the sheriff accordingly. 1If his determination was wrong, the attachment
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§ 488.320

presumably was invalid. The mejor difficulty with that scheme was that, where
levy was properly made by notice alone, the protection for subsequent trans-
ferees of the property was inadequate. In place of this, Section 488.320
provides for levy by custody (whether by keeper or storage) subject to =+
certain broad exceptions provided by other sections. BSee Sections 488.340
(equipment), 488,350 (motor vehicles), 488,360 (farm products and business
inventory). Ievy by seizure, while scmetimes more expensive for the parties

to the action, eliminates any ambiguity and protects innocent transferees.
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§ 488.330. Tangible personal property in the possession of a third person;
demand for removal; llability of third person; memorandum

488.330. (a) Except as otherwise provided in this srticle, to
attach tangible personal property, belonging to the defendant but in
the possession of another persom, the levying officer shall personally
serve upcn such person & copy of the writ and the notice of attachment.

(b) At any time, upon the demand of such third person, the levy-
ingofficer shall take such property into custody, by keeper or other-
wige. In such cése, the levying officer shall maske demand on the
plaintiff for expenses in the manner provided in Section 488.050. 1In
the event that the money so demanded is not paid, the levying officer
shall release the property to the person from whom it was taken in the
menner provided in Section 488.560.

{e¢)} Promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

(@) WNotwithstanding subdivision (a), goods subject to & negoti
able document shall be attached by attaching the document in the manner

provided by Section 483,400,

Comment. Section 488,330 provides the general method by which tangible
personal property in the poasession of a person other than the defendant is
attached. Such property, where capable of manual delivery, was
not covered at all under the former statute. Two older cases suggested
that, at least where the third person was a pledgee, such property should

have been levied upon by notice to the third perscn. Moreover, possession
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§ 486.330

could only be obtained by court order (see Treadwell v. Davis, 34 Cal. 601

(1868)), and seizure by the levying officer without such an order could sub-

Ject him to liabllity as a convertor of the goods. BSee Dubois v. Spinks,

11k cal. 289 (1896). Personal property, not capable of manual delivery,

was covered by subdivision 5 of former Section 542 which provided also for
levy by notice. See Comment to Section 488,.320. Section 488,330 makes
clear that levy upon tangible persconal property in the possession of a third
person shall generally be by notice. Subdivision (d), however, states a
specific exception for goods subject to a negotiable document of title.

See Section 488.400.

Subdivision (b) 1s based on a portion of the first paragraph of former
Section 54k which permitted a garnishee to deliver up the garnished property
to the levylng officer. The liability of the garnishee where such delivery
is not made 1s now provided for by Section 485.550.

The duty of the perscn in poséession to provide the levylng officer
with an inventory of any propertiy which he retains in his possession is set

forth in Section 488.080.
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§ 4BB.340. Equipment of a going business

488.340. (a) Except as provided by Section 488.350 to attach
equipment of a going business, the levylng officer shall file with
the 0ffice of the Secretary of State a notice complying with the pro-
visiona of subdivision (b).

(b) The notice filed with the Office of the Secretary of State
shall (1) contain the pame and mailing address, if known, of both the
plaintiff and the defendant in the described action, (2) describe the
specific property attached, (3) state that the plaintiff in the action
has acquired an attachment lien in the specified property of the-defend-
ant, and (4) be in the form prescribed by the Secretary of State.

(c) Promptly after filing and in no event more than 45 days 1
after filing, the levying officer shall serve the defendant with a
copy of the writ and the notice of attachment.

(d) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release in the Office of the Secretary
of State is three dollasrs {$3).

{(e) Upon the request of any person, the Secretery of State shall
issue his certificate showing whether there is on file, on the dste
and hour stated therein, any notice of attachment,neming a particular
person, and if a notice is on file, giving the date and hour of filing
of each notice and the name of the plaintiff. The fee for the certifi-
cate issued by the Secretary of State shall be two dollars (§2). A
combined certificate may be issued pursuant to Section 7203 of the
Government Code. Upon request, the Secretary of State shall furnish
a copy of any notice of attachment or notice affecting a notice of

attachment for a fee of one dollar ($l) per page.
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§ 488.340
Comment. Subdivisions {a) through (c) of Section 488.340 are com-
parable to former Section 542.1. Section 542.1 provided:

542,1. Notwithstanding the provisions of Section 542, a writ of
attachment shall be levied upon any equipment (as defined in the Com-
mercial Code), other than & motor vehicle or bost :.required to be
registered, belonging to the defendant by the filing of a notice with
the Secretary of State, which shall be signed by the sheriff, constable
or marshal and shall contain the name of the plaintiff as lienor, the
name of the defendant as debtor and shall indicate that the plaintiff
has acquired an attachment lien in the egquipment of the defendant. The
form of such notice shall be prescribed by the Secretary of State and
shall be filed and indexed by him in accordance with the provisions
applicable to financing statements in Division 9 (commencing with Sec-
tion 9101) of the Commercial Code.

The term Pequipment” is defined by Section 481.100. Where doubt exists
vwhether an item of property is persomalty (equipment) or realty (fixture),

it is suggested that levy be made pursuant to both this section and Section
488.310. See Comment to Section 481.100. It should be noted that the opera-

ticon of thils section 1s limited to equipment of a golng business. Where a

business has failed or cemsed, the provisions of Section 488.320 would apply.
The exceptions provided for motor wehicles and vessels under the former
law are alsc recoghized here by Secticn 488.350.
Subdivision (d) is substantively identical to subdivision (a) of former
Section 542.2.

Subdivision (e) is substantively identical to former Section Sh2.3.
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§ .88 350. Motor vehicles _and vessels

188.350. (a) To attach a motor vehicle or vessel for which a
certificate of ownership bas been issued by the Department of Motor
Vehicles and which is equipment of a going business, the levying officer
shall file with the Department of Motor Vehicles a notice complying with
the provislons of subdivision (b).

(b) The notice filed with the Department of Motor Vehicles shall
{1) contain the neme and meiling address, if known, of both the plaintiff
end the defendant in the described action, (2) identify the vehicle or
vessel attached, and (3) state that the plaintiff in the action has
acquired an attachment lien in such vehicle or vessel,

(¢} Promptly after filing and in nc event more than 45
days after filing, the levying officer shall serve the defendant with &
copy of the writ and the notice of attachment.

(d) Promptly after filing and ir no event more than 30
days after the date of filing pursuant to this section, the levying
officer shall serve the legal owner, if any, of the vehicle or vessel
as shown by the records of the depertment on such date with a copy of the
writ and the notice of attachment.

(g) The lien of attachment acquired pursuent to this section shall not
affect the rights of a person who without actual knowledge of the attach-
went purchases the vehicle or vessel anﬁ obtains possession of both the

vehicle or vessel and its certificate of ownership.
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Comment. Section 488.350 is new. Subdivision (a) provides an exception
to the method of levy on equipment of a going business provided by Section
488.340. Where the equipment is a motor vehicle or a vessel, Bubdivision {a)
substitutes filing wit the Deparitment of Motor Vehicles (DMV) in place of
filing with the Secretary of State. The reguirement of filling with the DMV
is comparable to the procedure for perfection of a consensual security interest
in motor vehicles and vessels. See Veh. Code $§§ 6300 and 6301 (motor vehicles);
9919 and 9920 (vessels). See also Com. Code § 9302(4)("A security interest
in g8 vehicle or vessel regquired to be registered under the Vehicle Code which
is not inventory may be perfected only as provided in the Vehicle Code.").
Note that thils section deals only with motor vehicles and vessels which are
equipment of a golng tusiness. It does not deal with inventory {see Section
4188.360) nor does it deal with motor vehicles or vessels generally. See Sec-
tions 488.320 (levy on tangible personsl property in the possession of the
defendant ), 487.010-487.020 (property subject to attachment).

Section 488.350 does not require the certificate of ownership to be
seized as a condition of a valid levy. Compere Veh. Code § 6300 (deposit of
properly endorsed certificate of ownership a condition for perfection of a
security interest). Accordingly, it is remotely possible that a vehicle which
is equipment of a golng business could be attached pursuant toc this section and
thus subsequently sold to & person who is without knowledge of the prior
attachment. In such a situation, subdivision {e) permits the purchaser to
scquire the vehicle free of the pricr lien. In this regard, however, it should
be noted that the records of the DMV should generally inform the purchaser of
the prior lien and the defendant may be subject to punishment for contempt for
selling the vehicle in violmstion of the terms of a restraining order or the
writ. See Section 1209(5){disobedience of court's process an act of contempt).
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§ 488.360. Farm products and inventory of a going business

488.360. (a) To attach farm products or inventory of a going
business, if the defendant consents, the levying officer shall place
g keeper in charge of such property for a period not to exceed 10
days. During such period, the defendant may continue to operate his
farm or business at his own expense provided all sales are final and
are for cash or the equivalent of cash. ¥For the purposes of this sub-
division, payment by check or by & credit card issued by a perscn other
than the defendant shall be deemed the equivalent of a cash payment.
The proceeds from all sales shall be given to the keeper for the pur-
poses of the levy unless otherwise authorized by the plaintiff. If
the defendant does not consent or, in any event, after the end of such
period, the levying officer shall take such property into his exclusive
custody unless other disposition is made by the parties to the action.
At the time of levy, the levying officer shall serve the defendant with
a copy of the writ and the notice of sttachment.

(b} Where property is levied upon pursuant to subdivision (a},
the defendant may apply for an order pursuant to this subdivision. Such
application shall be made by filing with the court and serving cn the
plaintiff a notice of motion. Service on the plaintiff shall be made
not less than three days prior to the date set for hearing. The hearing
shall be held not more than five days after the filing of the moticn,
unless for good cause, the court orders otherwise. The notice of
motion shall state the relief requested and shall be accompanied
by an affidevit supporting any factual issues raised and points

and authorities supporting any legal issues raised. At the hearing
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on the motion, the defendant has the burden of showing (1) that the ag-
gregate of his property, at a fair valuation, is sufficlent in amount
to pay his debts, not including the plaintiff's claim,and (2) that the
property attached pursuant to subdivision (&) and the proceeds therefrom
are essential for the support of himself and his family. Upon such
showing, the judicial officer shall order the removal of the keeper
and return the defendant to possession of such property as is essential
for the support of himself and his family and may make such further
order as he deems appropriate to protect the plaintiff against frustra-
tion of the collection of his claim. 8Such order may permit the plain-
tiff to levy by filing pursuant to subdivision (c) and may provide
reasonable restrictions on the disposition of the property previously
levied upon.

(¢) HNotwithstanding the provisions of subdivision (b), upon the
election and the instructions of the plaintiff, the levying officer shall
attach farm products or inventory of a going business by filing & notice
in the form prescribed by the Secretary of State which indicates that the
plaintiff has scquired an attachment lien in the farm products or inven-
tory of the defendant. When the property 1s crops or timber to be cut,
the notice shall be filled in the office of the county recorder in the
county where the land on which the crops are growing or onh which the
timber 1s standing is located. In all other cases, the notice shall be
filed in the Office of the Secretary of State. A lien acguired pursuant
to this subdivision shall provide the plaintiff the same rights and
priorities in proceeds of the attached property as has a secured party
with a perfected security interest in proceeds of collateral where the
filed financing statement‘covering the original cocllateral also covers

proceeds. Promptly after filing and in no event more than 15
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days after the date of filing pursuant to this subdivision, the
levying officer shall serve the defendant with a copy of the writ and

the notice of attachment.

Comment. Section 488,360 provides special methods for attaching farm
products and the inventory of a going business. The terme "farm preoducts"
and "inventory" are defined by Sections 481.110 and 481.120, respectively.

As to businesses, this section replaces & portion of subdivision 3 of former
Section 5%2. That subdivision provided ian part as follows:

3. . . . Whenever a levy under attachment or execution shall be
made on personal property, other than money, or a vehicle required to
be registered under the Vehicle Code belonging to a geoing concern, then
the officer meking the levy must, if the defendant consents, place a
keeper in charge of said property levied upon, at plaintiff's expense,
for at least two days, and said keeper's fees must be prepaid by the
levying creditor. During sald pericd defendant may continue to operate
in the ordinary course of business at his own expense provided zll sales
are for cash and the full proceeds are given to the keeper for the pur~
poses of the levy unless ctherwise authorized by the creditor. After
the expiration of sald two days the sheriff, constable, or marshal shall
take said property into bis immediate possesslon unless other disposi-
tion is made by the court or the parties to the action.

Subdivision {a) preserves the basic approach of installing & keeper for
a short period of time while permitting the business to continue to operate
and then taking exclusive custody. However, this section is limited to
farm products and inventory. Equipment is attached only by filing pursuent
to Section 488.3%0. Subdivision {a} also makes some additional minor changes.
It makes clear that the defendant must be served with a copy of the writ and
notice of attachment and permits sales where payment is by check or by a
credit card not issued by the defendant, e.g., Bankamericard or Master Charge.
It should be noted that subdivision (a) (as does existing law) permits the
parties to make an alternate disposition of the property; this may include
the creation of a consensual security interest with adequate provisions for

accounting for proceeds and so on, The plaintiff has substantial leverage,
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however, because, 1f an agreement cannct be reached or the defendant cannot
obtain relief under subdivision (b), the property is simply seized. Sub-
division (a) also replaces the first paragraph of both subdivision la and
subdivision 2a of former Section 542. These parmgraphs provided for levy
upon growing crops by recordation by the county recorder. Levy by recor-
dation is now provided as an alternative method pursuant to subdivision
(¢). See discussion infra. See also Com. Code § 9401(1).

Subdivision (b) provides a procedure for certain relief where the
defendant can show that, but for the plaintiff's claim, he (the defendant)
is solvent and that the property attached is essential for the suppart of
himself and his femily. In these circumstances, the court must order the
return of essentials to the defendant but he may also require the defendant
to care for the property and may place reascnzble restrictions on the dis-
position of such property. For example, he may diresct the defendant to
malntain adequate insurance, to care for and preserve the property, to
account for proceeds of sale, to permit reasonsble inspections of the prop-
erty and his booke, and to furnish the plaintiff with periodic accounts.

Subdivision (c) permits the plaintiff to elect initially an slternate
method of levy comparsble to the perfection by filing of a consensual security
interest in inventory under the Commercial Code. Compare Com. Code § 9302.
The attachment lien acquired by filing not only provides the plaintiff with
a "floating lien" on inventory but slso gives the plaintiff the same rights
and prioritiee in proceeds as has a secured party who hag obtained rights in
proceeds of ccllateral under Section §306 of the Cammercisl Code. Section

9306 provides in part:
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9306. (1) "Proceeds"includes whatever is received when collateral
or proceeds is sold, exchanged, collected or otherwise disposed of. The
term also includes the account arising whep the right to payment 1s
earned under a contract right. Money, checks and the like are "cash
proceeds.” All other proceeds are “noneash proceeds."

(2) Except where this division otherwise provides, & security in-
teresy continues in collateral notwithstanding sale, exchange or other

disposition thereof by the debtor umless his action was authorized by
the secured party in the security agreement or otherwise, and also con-

- tinues in any identifiable proceeds including collections received by
the debtor.

* * * * *

(4) In the event of insolvency proceedings instituted by or against
a debtor, a secured party with a perfected security interest in pro-
ceeds has a perfected security interest

(a) In identifiable noncash Proceeds and in a separate bank account
containing only proceeds;

(b} In identifiable cash proceeds in the form of money which is not
cammingled with other money or deposited in & bank sccount prior to the
insolvency proceedings;

(c) In identifiable cash proceeds in the form of checks and the like
which are not deposited in a bank account prior to the insolvency pro~
ceedings; and . _

(d) In all cash and bank accounts ¢f the debtor in which proceeds
have been cormingled with other funds, but the perfected security ine
terest under this psragraph (d) is

{i} Subject to any right of setoff; and

(ii) Limited to an amount not greater than the amount of any cash
proceeds received by the debtor within 10 days hefore the institution
of the insolvency proceedings less the sum of {I) the payments to the
secured party on account of cash proceeds received by the debtor during
such period and {II) the cash proceads received by the debtor during
such period to which the secured party is entitled under paragrephs (a)
through (c) of this subdivision (L).

{5) If a sale of goods results in an account or chattel paper which
is transferred by the seller to a secured party, and if the goods are
returned to or are repossessed by the seller or the secursd party, the
following rules determine priorities:

{a} If the goods were collateral at the time of sale for an indebted-
ness of the seller which is still unpeid, the original security interest
attaches again to the goods and continues as a perfected security interest
if it was perfected at the time when the goods were sold. If the secure
ity interest was originally perfected by a filing which is still effective,
nothing further is required to continue the perfected status; in sny other .
caese, the secured party must take possession of the returned or repossesse
goods or must file. .

L]
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{b} An unpaid transferee of the chattel paper has a security interest
in the goods against the transferor. Buch security interest is prior to
a security interest asserted under paragraph (a) to the extent that the
transferee of the chattel paper was entitled to priority under Section
9308,

{c¢) An unpaid transferee of the account has a security interest in
the goods against the transferor. B8uch security interest is subordinate
to a security interest asserted under paragraph {a).

{d) A security interest of an unpaid transferee asserted under para-
graph {b) or {c) must be perfected for protection against creditors of
the tranaferor and purchasers of the returned or repossessed goods.

Subdivision {6} creates a lien in inventory, including after-acquired prop-
erty, and in “"proceeds.” Although subdivision {2) of Section 9306 appears to
continue & security interest in the original collateral after it 1s sold as
well as in proceeds, the appearance is deceiving because Section 9307 provides
that a buyer in the ordinary course of business takes free from the security

interest in inventory {except farm products) even though he knows of it.
Subdivision {¢) acccmplishes this same reéult by granting the plaintiff rights

and priorities only in proceeds (and, of course, in whatever property of the
defendant can be classified as "inventory"). Obviously, subdivision (e} does
not provide a plaintiff the same degree of security as does subdivision (a).
It does, however, provide e priority over other creditors and, if the busiress
continues to be solvent, it may offer an adequate measure of security with a

minimal interference with the defendant's affairs.
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§ 488.370. Accounts receivable; choses in &ction

488.370. (a) To attach an account receivable or a chose in.action,
the levying officer shall serve the account debtor or, in the case of an
interest in or a claim under an insurance policy, the insurer with & copy
of the writ and the notice of attachment.

{(b) Promptly after service on the account debtor or insurer and
in no event more than 45 days after the date of service on
the account debtor or insurer, the levying officer shall serve the defend-
ant and any other person identified hy the account debtor or insurer as

an cbligee with a copy of the writ and the notice of attachment.

Comment. Section 188,370 provides the method by which accounts receivable
and choses in action are attached. The term "account receivable” is defined
by Section 481.030; "chose in action" is defined by Section 481.050. Both
types of property are attached by serving the "sccount debtor"” who is defined
by Section 481,020. This procedure is comparable to that provided by subdivi-

sion 5 of former Section 5L42. Subdivision 5 provided in part:

5. . . « [Dlebts . . . shall be attached by leaving with the persons
owing such debts . . . a copy of the writ and . . . & notice that the
debts owing by him to the defendant . . . are attached in pursuance of
such writ.

The duty of the obligor to give an account of the amount owing is set

forth in Section 488.080.
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§ 488.380. Chattel paper

188.380. (a) To attach chattel paper, the levying officer shall
(1) serve the person in possession of such chattel paper with a copy of
the writ and the notice of attachment and (2) if the chattel paper is
in the possession of the defendant, take the chatiel paper Into custody.

(b) If the chattel paper is not in the possession of the defend-
ant, promptly after levy and in no event more than 45 days after
levy, the levying officer shall serve the defendant with a copy of the
wriv and the notice of attachment.

(c) The plaintiff shall serve the account debtor obligated on the
attached chattel paper with a copy of the writ and the notice of attach-
ment. Untll such service is completed, the attachment shall in no way
affect the rights and dutles of the account debtor. After such service
is completed, the account debtor shall make any payments required
under the chattel paper to the levying officer.

{d) Any payments made by the account debtor to the person in pos-
session of the chattel paper afiter levy shall be delivered by such

person to the levying officer to be held pursuant to the attachment.

Comment. Section 488.380 provides the method by which chattel paper is
attached. The term "chattel paper" is defined by Section 48 .040O. Chattel
paper is attached by serving the person in possession of such chattel paper
with & copy of the writ and the notice of attachment and, if the chattel
paper is in the possession of the defendant, teking the chattel paper into
custody. This procedure will prevent further transfers of the chettel paper
and provide the plaintiff priority over other attaching creditors. Former
attachment law . . did not use the term "chattel paper."” However, the
procedure provided by subdivision (a) is comparable to that formerly used
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to attach debts or credits-~terms which would seem t¢ have embraced chattel
paper. See generally Comment to Section L88.400.

Attachment pursuant to subdivision (a) does not, however, affect the
rights and duties of the account debtor until he is served (by the plaintiff)
with a copy of the writ and the notice of attachment. The notice of attach-
ment will advise the account debtor of his duties under the attachment ({see
subdivision {d) of Section 488.020)}, including the duty to meke any payments
still required to the levying officer.

The duty of the obligee (person in possession of the chattel paper) to
give an account of the amount owing is set forth in Section 488.080. How-
ever, the plaintiff (and not the levying officer) serves the account debtor
under subdivision {c¢), hence, the account debtor is not required to give a
similar memorandum. But cf. Chapter 11 (commencing with Section 491.010).
The person in possession is also required to forward payments recelved
subsequent to levy to the levying officer to be held pursuant to the attech-

ment. Subdivision {d).
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588.350. (a) To attach a deposit account, the levying officer
shall serve the financial institution heolding such account with a copy
of the writ and the notice of attachment.

(v) Promptly after the attachment of the deposit account and in
nc event more than 45 days after the deposit account is
attached, the levying officer shall serve the defendant, and any other
person in whose nsme the account is held, with & copy of the writ and
the notice of attachment.

{(¢) While the attachment is in force, the financial institution
shall not be lieble tc any person by reason of:

(1} 1Its compliance with the levy;

(2) The nonpayment of any check or other order for the psyment of
money drawn or presented against the account;

{3) The refusal to pay any withdrawal in respect to the sccount.

Comment. Section 488.390 provides the method by whicﬁ a deposit account
is attached. The term "deposit account” is defined by Section L481.080. A
deposit account is attached by sefving the proper branch or office of the
financial institution with & copy of the writ and the notice of attachment.
See Section 4B8B.040(a)(manner of service of writ and notice om financial in-
stitution). The procedure provided by Section 488.390 (together with Section
488.040) is substantively identical to that provided under former law by sub-
division 5 of former Section 5k2.

The duty of the financial institution to give an account of the amount
owving is set forth in SectiOH-938'080~ |

Subdivision (e} is substantively ldentical to a portion of former Sec-

tion 539a.
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§ 488.500. Negotiable instruments; negotiable documents; money

488.400. (a) Except as provided by Section 488.390, to attach
a negotiable instrument, s negotiable document, or money, the levying
officer shall (1)} serve the person in possession of such instrument,
document, or money with & copy of the writ and the notice of attzchment
and (2) take the instrument, document, or money into custody.

(b) If the instrument, document, or money is not in the possession
of the defendant, promptly after levy and in no event more than 45 days
after levy, the levying officer shall serve the defendant with a copy of
the writ and the notice of attachment.

{c) Promptly after the negotiable instrument or document is attached
and in no event more than 45 days after the negotisble instrument or
document ls attached, the plaintiff shall serve any person liable under
the instrument or document with a copy of the writ and the notice of
attachment. Until an obligor is served as required by this subdivisiom,
payments made in good feith by him to the previous holder of the instru-

ment shall be applied to the discharge of his obligation.

Comment. Section 488.400 provides the method by which a negotiable in-
strument, a negotiable document, or money is attached. The term "negotiable
instrument” is defined by Section 4B81.160. Because the definition includes a
"ecertificate of deposit,” the introductory clause of this section mskes clear
that a certificate of deposit representing s deposit mccount in a savings and
loan sssociation shall be levied upon az a deposit account pursuant to Section
L85 . 390,

Subdivision (a) mekes clear the law relsting to promissory notes. Under
the former law, a promissory note belonging to the defendant but in the posses-

sicn of a third person was characterized as both a "credit” and "personal
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property capable of manual delivery." .Compare Deering v. Richardson-Kimball

Co., 109 Cal. 73, P. (1895)(credit), and Gow v. Marshall, 90 Cal. 565,

P. (1891)(credit) with Haulman v. Crumal, 13 Cal. App.2d 612, 57 P.2d

179 (1936)(property capable of manual delivery). Subdivision 5 of former
Section 542 provided in part:
[Clredits . . . shall be attached by leaving with the persons .
having in his possession, or under his control, such credits . . . a
copy of the writ . . . and . . ., a notice that . . . the credits .

in his possession, or under his contrel, belonging to the defendant,
are attached in pursuance of such writ.

Levy accordingly would be by notice and the note would not be required to be

takeniinto custody. Cf. Puissegur v. Yarbrough, 29 (sl.2d L0g, 175 P.2d 830

(1946 )(levy by notice to financial institution regardiess of the character
of the property). However, no procedure was specified for levy on property
capable of manual delivery and in the hands of a third person. See Comment
to Section 488.330. Nevertheless, it had been suggested that the proper
method of levy on a negetiable instrument in the possession of a third person

was by seizure. See Haulman v. Crumal, supra (dictum). A note in the posses-

sion of the defendant had been treated as perscnal property capable of manual

delivery and sttached by seizure. See Jubelt v. Sketers, 84 Cal. App.2d 653,

191 P.2d 460 (1948). 1In order to make the procedure clear and to preclude
transfer of the types of property dealt with here, subdivision (=) provides
for seizure whether or not the property is in the hands of the defendant or
some third person.

Although levy is accomplished by seizure, subdivision {c) as a practical

matter also requires service of any obligor liable on the instrument because,
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until service, payments made in good faitbh by the cobligor to the prior holder
of the note are applied to the discharge of the obligor's debt.

Section 488.400 also applies to goods subject to a negotiable document
of title. The requirement of seizure of the negotiable document is consistent
with Commercial Code Section 7602, which protects the tallee of goods until such
document ls surrendered to him or impounded by the court. See Com. Code

§ 7602 and Comment thereto.
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§ 483.410. Securities

488.410. (a) Except as provided in subdivision (b), to attach
a security, the levying officer shall (1) serve the person in posses-
sion of such security with a copy of the writ and the notice of attach-
ment and (2) take the security into custody.

(b) If the security is not in the possession of the defendant,
promptly after levy and in no event more than U5 days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

(c) Where the security is held in escrow pursuant to the provi-
sions of the Corporate Securities Iaw or where the security has been
surrendered tc the lssuer, the levying officer shall not take such
security into custody but shall attach the security by serving copies

of the writ and the notlce as provided in subdivision (a).

Comment. Section 488.410 provides the method by which & security is
attached. The term "security" is defined by Section 481.210. A security is
attached pursuant to Section 488.410 by serving the person in possession of
the security with a copy of the writ and notice of attachment and seizing
the gecurity. This procedure continues the substance of former law &s pro-
vided by subdivieion (1) of Section 8317 of the Commercial Code. Subdivision
(1) provided:

8317. (1) No attachment or levy upon & security or any share or
other interest evidenced thereby which is outstanding shall be walid
until: (a) the security is actually seized by the officer making the
attachment or levy, or (b) in the case of a security held in escrow
pursuant to the provisions of the Corporate Securitles Iaw, a copy of
the writ and a notice that the securities are attached or levied upon
in pursuance of such writ is served upon the escrow holder; but a se-
curity which has been surrendered to the issuer may be attached or
levied upon at the source.
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Section 8317 of the Commercial Code was incorporated by reference by
Section 5kl of the Code of Civil Procedure which provided that securities
shall be levied upon in the manner provided by Division & of the Commercial
Code. Section 488.410 simply sets forth the procedure to be followed

instead of incorporating the procedure by reference.
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§ L88.420. Judgments owing to the defendant as a judgment creditor

4188.420. (a) To attach a judgment owing to the defendant, the
levying officer shall (1) file in the action in which the judgment was
entered a copy of the writ and the notice of attachment and (2) serve
a copy of the writ snd the notice upon the judgment debtor in such
action.

{b) Promptly after levy and in no event more than 45
days after levy, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

Comment. Section 488.420 provides the method by which a judgment owing
to the defendent is attached. Section 483.420 is based on a portion of sub-
division 5 of former Section 542 which provided as féllows:

5. + . . [JJudgments . . . shall be attached by leaving with the
persons owing such debts . . . a copy of the writ . . . and . . . &
notice that the debts owing by him to the defendant . . . are attached
in pursusnce of such writ. However, whenever a judgment has been at-
tached under the provisions of this subdivision, a copy of the writ
and notice shall be filed in the action from which the judgment arcse
and served upon the judgment creditor of such action. . . .

The duty of the judgment debtor to give an account of the amount owing

is set forth in Section 488.080.
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§ 4BR.430. Interest in personal property of estate of decedent

561.

488.430. (a) To attach the interest of a defendant in personal
property belongling to the estate of a decedent, whether by testate or
intestate succession, the levying officer shall (1) file a copy of
the writ and the notice in the office of the clerk of the court in
which the estate is being administered and (2) serve the perscnal
representative of the decedent with a copy of the writ and the notice
of attachment.

(b) Promptly after levy and in no event more than Lsg
days after levy, the levying officer shall serve the defendant with
& copy of the writ and the notice of attachment.

(¢) The personal representative shall report such attachment to
the court when any petition for dlstribution is filed.

{d) Such attachment shall not impalr the powers of the repre-
sentative over the property for the purposes of administration.

(e} If a decree orders distribution to the defendant, delivery
of the property shall be ordered to the officer making the levy sub-
Jeet to the claim of the defendant or any person claiming under him.
The property shall not be delivered to the officer making the levy

until the decree distributing the interest has become final.

Comment. Section 488.430 is substantially the same as former Section

Section 561 provided as follows:
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561. The interest of a defendant in personal property belonging
to the estate of a decedent, whether as heir, legatee or devisee, may
be attached by serving the personsl representative of the decedent
with a copy of the writ and a notice that said interest is attached.
Such attachment shall not impair the powers of the representative gver
the property for the purposes of administration. A copy of ssid writ
of attachment and of said notice shall alsc be filed in the office of
the clerk of the court in which said estate is being administered and
the personal representative shall report such attachment to the court
when any petition for distribution is filed, and in the decree made
upon such petition distribution shall be ordered to such heir, legatee
or devisee, but delivery of such property shall be ordered to the
officer making the levy subject to the claim of such heir, legatee or
devisee, or any person claiming under him. The property shall not be
delivered to the officer making the levy until the decree distridbuting
such interest has become final.

Both sections are limited to personal property in the estate of the decedent.
The interest of an heir or devisee in real property must be levied upon in

the manner provided for real property generally. Estate of Troy, 1 Cal. App.2d

732, P.2d {1934). See Martinovich v. Marsicano, 150 Cal. 597, P.

(1907). See Section 487.310. If the real property during the course
of administration is converted into perscnalty (e.g., cash), it should subse-

gquently be levied upon as personalty. See Estate of Troy, supra. Where

real property has heen properly levied upon, the levy does not affect the
power of the court to administer the property, and the lien attaches to
whatever property is eventuelly distributed to the person whose interest has

been levied upon. See Noble v. Beach, 21 Cal.2d 91, P.2d (19k2)

{rights obtained in real property under recorded abstracts of judgment may
be followed into property allocated to judgment debtor after partition by

probate court); Reed v. Hayward, 23 Cal.2d 336, 342, P.2d s (1943).

It should be noted that nothing in this section affects the general

rules relating to interests in a partnership. See Corp. Code § 15028
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§ 488.430

( judgment creditor only mey obtain charging order to reach partner's

interest in partnership).

Note. "The death of a defendant destroys the lien of an attachment
upon his property." Clary v. Rupert, 93 Cal. App.2d Bk, 210 P.2d 44 (1949)
(see cases cited therein and Prob. Code § 732; Code Civ. Proc. § 686). This
rule does not seem to make sense {see Myers v. Mott, 29 Cal. 359 (1866)(dis-
senting opinions); Nordstrom v. Corona City Water Co., 155 Cal. 206, 213,
100 P. 242, (19097{11en of execution not destroyed by death)), and the
Commission will investigate this matter further and propose the changes
believed to be desirable.
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Article 3. Lien of Attachment; Menagement and Disposition

of Attached Property

§ 488.500. Lien of attachment; effective date

488.500. {a) The levy of a writ of attachment shall create &
lien upon the property levied upon wvhich is valid sgailnst all sub-
sequent transferees of the property.

(b) The lien of attachment on property levied upon pursuant to
Section 488.310 [real property] shall become effective upon the date
of recording pursuant to that section.

(c¢) The lien of attachment on property levied upon pursuant to
Sections 488.320(a}[tangible personalty in possession of defendant],
488.360{a ){inventory and farm products, alternate method}, 48g.400
{negotiable instruments and documents or money), and 4B8.410
[securities] shell become effective upon the date the levying officer
tekes custody of the property pursuant to those sections.

(d) The lien of attachment on property levied upon pursuant to
Sections 488.340 [equipment, other than motor vehicles, of a going
business), 488.350 [motor vehicles and vessels which are equipment of
8 going business), and 488.360({c){farm products and inventory, alternmate
method] shall become effective upon the date of filing pursuant to
those sections.

(e) The lien of attachment on property levied upon pursuant to
Sections 488.330 [tangible personalty in possession of third person],
488.380 [chattel paper], and 488.390 [deposit accounts] shall become
effective upon the date of service on the person in possession of

such property.
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(f) The lien of attachment on property levied upen pursuant to
Section 488.370 [accounts receivable, choses in action] shall become
effective upon the date of service on the account debtor or imsurer.

{g) The lien of attachment on a judgment levied upon pursuant to
Section 488.420 shall become .effective on the date of service on the
Judgment debtor.

{h} The lien of attachment on property levied upon pursuant to
Section 488.430 shall become effective on the date of filing pursuant
to that section.

(i) Notwithstanding subdivisions (b) through (h) of this section,
and except as otherwise provided by Section 486£.110, where a temporary
protective order has been issued pursuant to Chapter 6 (commencing
with Section 484.010), the lien of attachment on property described
in such order and subsequently atteached shell be effective from the

date of service of such order.

Comment. Section 488.500 replaces the following provisions under the

former lew:

542.2, . . . {e¢) A filed notice of attachment lien is effective
. Trom the date of filing.

542a. The lien of the attachment on real property attaches and becomes
effective upon the recording of a copy of the writ, together with 3 des-
cription of the property attached, and a notice that it is attached with
the county recorder of the county wherein said real property is situated;
provided, however, that in the event that the sheriffy constable, or
marshal does not complete the execution of said writ in the manner pres-
cribed in Section 542 of this code within & period of 15 days next folliow-
ing said recording in the recorder's office then said lien shall cease at
the expiration of sald pericd of 15 days.

* * * * *
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§ 488.510. Lien of attachment; durstion; termlnation; extension

488.510. (a) Unless sooner released or discharged, any attachment
shall cease to be of any force or effect, and the property levied upon
shall be released from the operation of such attachment at the expira-
tion of two years from the date of issuance of the writ of attachment
under which such levy was made.

(b) Notwithstanding subdivision (a}, upon motion of the plaintiff,
made not less than 10 or more than 60 days before the expiration of
such period of two years and upon notice of not less than five days to
the defendant whose property is attached, the court in whiech the action
is pending may, by order filed prior to the expirstion of the period
and for good cause, extend the time of auch attachment for a period not
exceeding cone year from the date on which the attachment would otherwise
expire.

(¢) The levying officer shell serve notice of such order upon any
person holding property pursuant to an attechment and shall record or
file such notice in any office where the writ and notice of sttachment
is recorded or filed pricor to the expiration of the pericd described in
subdivision (a) or any extension thereof. Where the attached property
is real property, the plaintiff or his attorney, instead of the levying
officer, may record the required notice,

(d) Any attachment mey be extended from time to time in the manner
herein prescribed provided that the aggregate period of such extensions

shall not exceed five years.

Comment. Section 48B.510 replaces comparable provisions of former Sec-

tions 542.2, 542.4, SL2a,and S42c. Former law had three similar but slightly
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different provisions for equipment, real property, and personal property
{other than eguipment). Section 488.510 replaces these provisions with a
single, simple procedure for extending the effectiveness of a lien of

attachment.
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§ L88.520. Execution of certain commercial paper by levylng officer

L88.520. fa) When a check, draft, money order, or other order for
the withdrawal of money from & banking corporation or associstion, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, comes into the possession of a
levying officer under a writ of attachment, the officer shall promptly
endorse the same and present it for payment.

{b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the defendant thereon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a welid endorsement. No banking corpora-
tion or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liability to any person,
firm, or corporation by reason of paying to the officer the check,
draft, money order, or cther order by reason of such endorsement. No
levying officer shall incur any liability by reason of his endorsing,
presenting, and cobtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, money order, or other order shall be held by the levying
of ficer subject to the levy of the writ of attachment,

(c) If it appear from the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in
satisfaction of a claim or demand and endorsement thereof shall be
considered & release and satisfaction by defendant of such c¢laim or
demand, the officer making the levy shall not endorse the check, draft,
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Money order, or other order unless the defendant shall first
endorse the same to the officer making the levy. If the defend-
ant shall not endorse the check, draft, money order, or other
order to the officer making che levy, the offilcer shall hold such
check, draft, money order, or other order subject to the levy and
shall incur no limbility to the defendant or td any other person,

firm, or corporation for celay in presentment of the same for

payment .

Comment. Sectiop 488.520 authorizes and directs the levying officer
to execute certain types of commercisl paper. The section is virtually

identical 0 subdivision & of former Section 542. Subdivision 6 provided:

fi. When checks, drafts, moncy onlers and other orders for the withdrawal of
money from a banking corporation or association, the United States, any statc or
publle entity within any state, payable to the defendant or judgment debtor on de-
mand, come into the possessinn of a levying officer under 2 writ of attechment or
execution, the sheriff, constable, or marshul, to whom the writ ia directed end de-
Hyered, shail promptiy thereafter endorse the same and prescnot, or caase the satne
to he presenied, for payment.  The sheriff, constable, or marshal shail emderse such
check, draft, woney order or other order for the withdrawal of mosey by writing the
nume of the defendant or judgment debtor thereon and the name and official title of
the officer maaklog the lovy with the statement that such endorsement v made puc-
suant to tevy of writ of sttachment or cxecution and giving the title of conrt and
cause in wlhich such writ was iBsuedd, and snch endorsement ahall be sufficient en-
dorsement and no hanking cerporation ar association er public entity on which suid
check, draft, money order or other order for the withdrawal of money is drawn shall
incur any liability to sny person, firm or corporation by reason of paylog to such
oiffeer such cheek, drafr, inoney order or other order for withdrawal of money by
reason of sech cndorsement, nor Bhall the officer making the levy Ineur any liabllity
by reasen of his endorsing and presenting for end obtaluoing payment of such check,
drott, mancy oriler or other order for the payment of money ; provided, however, that
the funds or creilit resulting from the payment of such check, draft, woney order or
other order for withdrewal of money shall be held by sald officer sublect to the levy
of said writ of attachment or execution. If it appear from the face of such check,
deaft, money order or other order for the withdrawal of money that the same hes
boen tendersd to the defendant or Judgment debtor in sarisfactlon of a claim or de-
mand and that endorsenent thereof ghall e conaidered a release and satisfaction by
dofendant or jodgnient debtor of such elrim or demand, then, in such event, the of-
ficer making the levy shall oot endorse said check, draft, money order or other order
for the wichdrewal of morey urless the defenduni or Juwdgment debtor shall first
erndorse the same to the officer making the levy; provided, howewer, that If said
defendant shall net endorse said check, draft, money order or othber order for with-
drawal of money to the offiecr making the levy, sald officer may thereafter hoid
sach check, draft, money order or other order for the withdrewal of money subject
to such levy rnd shail incur no lability to the defeadant or judgment dehtor or to
any other person, firm or corporation for delny in presentment of the same foT Dpay-
ment.
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§ 4L88.530. Sale of or recelver or keeper for attached property; proceeds;
recelver's expenses

488.530. (a) Vhenever property is or may be attached, upon
application of either party [or any third person whose interest has
been determined pursuant to Section 689], after reasonable notice to
the other party [parties} and upon a showing that the property is
perishable or will greatly deteriorate or depreciste in value or for
some other reason that the interests of the parties will be best served
thereby, the court may order that such property be scld or may appoint
a8 receiver or direct the levying officer to take charge of, cultivate,
care for, preserve, collect, harvest, pack, or sell such property.

w)AwsﬂedsmhmwstmnbemhintMSmemmu
that property is scld on execution and the proceeds shall be deposited

in the court to abide the judgment in the action.

(¢) Where & receiver or keeper is appointed, the court shall
fix the daily fee of such receiver or keeper and may .order the plaintiff
to pay such fee and expenses of the receiver or keeper in advance or may
direct that the whole or amy part of such fee and expenses be paid
from the proceeds of any sale of such property.

(d) Except as otherwise provided in this section, the provisions
of Chapter 5 (commencing with Section 564) and Chapter 5A (commencing
with Section 571) of this title shall govern the appointment, qualifica-
tions, powers, rights, and duties of a receiver appointed under this

section.

Comment. Section 488 .530 replaces comparable provisions of former Sec-
tions 542{1a), 542(2a), 547, 547a, and SL8B.
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§ 488.540. C(ollection of account receivable, chattel paper, chose in action,
negotiable instrument, or judgment

488.540. Where an account receivable, chattel paper, chose in
action, negotiable instrument, or judgment is attached, the account
debtor or cbligor mway pay the amount owing on such obligation to the
levying officer. The receipt of such officer i1s & sufficient dis-

charge for the smount paid.

Comment. Section 488.540 replaces a portion of former Section 547
which provided:
547. . . . Debts and credits attached may be collected by him
[levying officer], if the same can be done without suit. The receipt
of such officer is a sufficient discharge for the amount paid.
Section 488.540 treats the matter of voluntary payment. For the collection of

amounts not paid voluntarily, see Section 488.550.
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§ 188.550. Liability of garnishee; enforcement by suit

488.550. {a) As used in this section, "cbligor" mesns a
person who bas in his possession personal property belonging to the
defendant, an account debior of the defendsnt, or a person ohligated
to the defendant under a negctiable instrument.

{b) An obligor shall be liable to the plaintiff for the value
of the defendant's interest in the propefty held by the cbligor or
for the amount owed to the defendant at the time of service of_the
copy of the writ and notice of attachment upon nim. Such liability
shall continue until the attachment is released or discharged or
until the property is delivered or payment of the amount owed 1s made
to the levying officer. {ff the obligor delays delivery of the
property &nd the property depreciates during the delay, the obligor
ghall remain liable to the plaintif? for the difference between the
value of the property on the date of service of the copy of the writ
and notice of attachment and the value of the property when it is
delivered.)

{c) The period between the date of the service of the copy of
the writ and the notice of attachment and the dete that argarnishee
answers pursuant to Section UB88.080 shall not be part of the time
limited for the commencement of an action.

{d) If an obligor admits the defendant's interest in the property
or the amount owed to defendant, the plaintiff may bring an action to
enforce the obligor's liability at any time.

(e} If a garnishee denies, in whole or in part, the defendant's
interest in the property or the amount owed to the defendant, or if

a garnishee makes nc answer as provided in Section k88.080, the plaintiff
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may bring an action against the garnishee if at the time the acticon
is brought the defendant couwld have maintained such action,
(f) The defendant shall be joined in any action under sub-

division (d) or (e) brought by the plaintiff agsinst a garnishee,

Comment. Section 468.550 is based on the provisions of the first
peragraph of former Section 54l and the decisions construing those pro-
visions. |

Subdivision (a) defines the term-"obligor." As used in Section 488,550,
"obligor" means & person who owes a debt or who holds property belonging to
the defendant. The neutral term “garnishee," used in subdivisions (c), (e),
and (f), refers to any third person ocn whom an attachment_has heen levied.

Subdivision (b) is similar to the first paragraph of former Seetion 5k,

which provided:

Al penxons having in el DSASESXON LD GLder taelr coarrof, Ty oredita or
JtasT personal property betonging to the deienaan:, oF oW uay debls fo fhe
deleadanit 87 the tme of service upoa thern of o eopy of the writ wud notles, ar
provided in this chapier, ahsil be, unless such progerty be delivered op or trans-
ferred, or such debts be peid tu the sheriff, coastable, or marshaf, lable o the
plaint® for the ameunt of such credits, properiy, or debts, v.atil the s¥luchment or
gurvishment Ge released or Qitcharged or any judgingat recovered Ly hin be satls-
ded.

Subdivisions {c)}, (d), and {e) are inspired by the Califcrnia Supreme

Court's opinion in Clyne v. Easton, Eldridge & Co., 1k8 Cal. 287, 83 P. 36

(1905), which interpreted the first paragreph of former Secticm 544, At the
time of garnishment, & garnishee is not required to pay over or deliver any
property to the levying officer. See subdivision (b){former Section 5ik).

However, if he does not psy over or deliver, he is required to furnish a
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memcranduzn describing any debt owed or propercy held oy him belonging to

the defendant. See Section 488.080 (former Section 546). 1In Clyne, the
court stated that, under former Section SLL where the obligor "admits

his indebtedness to the defendant in the attachment or admits bhis posses-
sion or control of specifie property of the defendant,” e rzmains "liable
to account to the party entitlied whenever called upcn." 148 Cal. at 298-299,
83 P. at . The same rule is retained by subdivision {d) which per-
mits a pleintiff-garnisher tc sus an obligor at amy time to enforce the
latter's liability. Acti;ns by the plaintiff ageinst the cobligor under
subdivision (@) may be brouéht either before or after judgment is obtained

egainst the defendant, as long as the liability of the obligor continues

under subdivision {b}. See Carter v. Los Angeles Bat'l Bank, 116 Cal. 370,

48 P. 332 (1897); Nordstrom v. Corona City Water Co., 155 Cal. 206, 100 P.

2hz (1909); Clyne v. Easton, Eidridge & Co., 148 Cal. 287, 83 P. 36 (1905);

and Boyle v. Eawkins, Tl Cal.2d 22¢, 455 P.2d 97, T8 Cal. Rptr. 161 (1969).

See Sections T16~720 of the Code of Civil Procedure for proceedings after
execution where no writ of attachment before judgment was obtained.

The Clyne court also stated that, where the debt is denied, "there
appears to be no very weighty reason for holding that the garnisher might
not commence an action against the garnishee for the protection of his
contingent interest in the debt or property attached before he obtains a
Judgment ,® 148 Cal. &t 300, 83 P. . The right of action of the original

creditor-defendant is not suspended by the garnisiment (Glugermovich v.

Zicovich, 113-Cal. 64, 45 P. 17k (1896)), and the Clyne court, therefore,

gaw no reason for denying the garnisher the same right of action. Under
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such a rule, the garnisher stands in the shoes of the original e¢reditor-

defendant {see Clecak v. Dunn, 95 Cal. App. 537, P. (1928);

Carter v. Los Angeles Nat'l Bank, 116 Cal. 370, &8 P. 332 (1897); Nordstrom

v. Corona City Water Co., 155 Cal. 206, 100 P. 242 (1909)), and the statute

of limitations is not tolled. The same rule is provided by subdivision (e).

Subdivision (f) implements the suggestion in Clyne v. Easton, Eldridge

& Co. that, in any action by the plaintiff against the obligor, the defend-
ant would be a necessary party to afford the obligor complete protection.
148 cal. at 300, 83 P. at . See Code Civ. Proc. § 389 for general pro-
visions regarding joinder and indispensable persons.

Subdivision {c) provides a limited tolling period between levy and
answer by the garnishee so that the statute of limitations will not run
before the plaintiff 1s aware of the disputed nature of the obligor‘s.debt‘

In connection with this section, it should be noted that an obligor
may be required to appear hefore a judieial officer and be examined regarding
property of the defendant in his hands or obligations owed to the defendant.
See Section 491.010. However, if the obligor denies that he has defendant's
property or that he has any obligations to the defendant, the judicial
officer may not adjudicate the dispute between the obligor on one hand and

the plaintiff and defendant on the other. See Bunnell v, Wynus, 13 Cal. App.2d

114, 56 P.2d 267 (1936); Takahasi v. Kunishima, 34 Cal. App.2d 367, 93 P.2d

645 (1939}, On the other hand, if the obligor admits his obligations, Section
491.010(c) authorizes the court to order the obligor to pay over or deliver
the property to the levying officer. This procedure provides an alternative
for the plaintiff which cbviates the need for filing suit pursuant to sub-

division (@) of this section.
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§ L8B.560. Release of attachment

L88.560. (a) The levying officer shall release an sttachment
whenever he receives a written direction from the plaintiff, or a
certified copy of an order of the court in which the action is pending,
discharging or dissolving the attachment or releasing the property.

{b) Where the property to be released has been taken into custody,
it shall be delivered to the person from whom it was taken unless other-
wige ordered by the court. If such person cannot be found within the
county where the property was levied upon, the levying officer shall re-
tain the property but give reascnable notice to such person as to where
he may secure lts possession. If, after 30 days from the giving of such
notice, such person has not claimed the property, the levying officer
shall sell such property in the same mesnner that property is sold on
execution and deposit the proceeds, after first deducting his costs and
expenses, in the court to abide the judgment in the action.

(¢) Where the property to be released has not been taken into
custody, the levying officer shall release the attachment by issuing a
written release addressed to the person served with the copy of the writ
and notice and, vhere the writ and nctice were recorded or filed, by
recording or filing such written release in the same office. Where the
attached property is real property, the plaintiff or his attorney, in-
stead of the levying officer, may record the release.

(d) There ehall be no liability for persons acting in conformity
with the release of the levying officer or for such officers releasing

such attachments in accordance with this section.

Comment. Section 488,560 replaces comperable provisions of former Sec~

tions 542.2, Su4li, and 560.
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§ 488.570. Judgment for defendant; release of property and return of proceeds

488.570. If the defendant recovers judgment against the plaintiff
and no timely motion for vacation of judgment or for judgment notwith-
standing the verdict or for a new trisl is filed and served snd is pend-
ing and no appeal is perfected and underteking executed and filed as
provided in Section 921 of this code, any undertaking received from the
defendant in the action, all the proceeds of sales and money collected
by the levying officer, and all the property attached remaining in such
officer’s hands shaell be delivered to the person from wham 1t collected
or taken, unless otherwise ordered by the court; and the court shall
order the discharge of any attachment made in the action and the release

of any property held thereunder.

Comment. Section LBB.570 is substantively similar to the first portiom
of former Section 553. Former Section 553 required delivery to the defendant;
Section 488.550 requires delivery to the person from whom property was taken.
This will usually be the defendant and, even where it is not, the defendant

can apply for delivery of the property to him where this would be appropriate.

-190-



CHAPIER g, UNDERTAKINGS

Article 1. @General Provisions

§ 489.010, Application of article

4859.010. Unless expressly provided by statute, the provisions

of this erticle apply only to undertakings required in this title.

Comment, Section 489.010 limits the application of this article to
undertakings in attachment proceedings. The provisions of this article sup-
plement the general provisions that govern undertakings in Sections 10kl-
1059 of the Code of Civil Procsdure and are in turn supplemented by specific
provisions relating to particular undertakings in other articles of this

chapter.
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§ 489.020.

Definitions

489.020. As used in this article:
(a) "Beneficiary" means the person to be benefited by an undertaking.

(b) "Principal" means the person who files an undertaking.
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§ 489.030. Waiver of undertaking

489.030. An undertaking may be waived in writing by the beneficiary.

Comment. Section 489,030 is modeled after a portion of Section $20

{waiver of appeal bond). See also Merrit v. J. A. Stafford Co., 68 Cal.2d

619, Lho P.2d 927, &8 Cal. Rptr. LYT (1968)(parties may agree to appeal bond

in less than required amount). Compare former Section 539(a){failure to

object deemed a waiver of objection).
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§ 489.050. Estimate of value of property in undertaking

489.050. Where the amount of an undertaking depends upon the
value of property, the undertaking shall include the principal’'s

estimate of the market value of such property.

Comment. Section 489.050 adopts the method used under Sections 677
{action to set aside fraudulent conveyance) and 710c¢ (third-party claims
on execution), whereby the person filing the undertaking supplies the esti-
mate of value. The provision of former Section 555 for a court-appointed ape
praisal of property is not continued. However, the judicial officer may order an
appraisal of property upon a subsequent objection by the beneficiary. BSee

Section 489.100(%).
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§ 4895.060. Filing and approval of undertaking

489.060. (a) An undertaking shall be presented to a judicial
officer for approval and upon approval shall be filed with the court
in which the action is pending. The undertaking becomes effective
upon filing.

{b) Nothing in this chapter shall be construed to preclude

approval of an undertaking in an amount larger than that required.

Comment. Section 489.060 requires approval of any undertaking under this
title by a judicial officer before it may be filed. This generalizes the
requirement of former Section 540 (undertsking for release of attached prop-
erty). The judicial officer approves the undertaking if he determines that
the undertaking con its face and the affidavite of the sureties are sufficient.
Such approval has no effect on the right of the beneficlary to object to the
sufficiency of the undertaking.

The undertaking is filed with the court in vhich the action is pending.
Under prior law, the undertsking was filed with the court in some instances
(former Section 540) and with the levying officer in others (former Section
539a). However, since an underteking must now be approved by a judicisl officer
in 211 cases, all undertakings are required to be filed with the court.

See also Section 1057 (clerk to enter undertaking in register of actions).

Subdivision (b) of Section 489.060 is based on & sentence found in

former Section 539.
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§ 489.47g. Grounds for objection to undertaking

489,070. The beneficiary may object to the
undertaking on either of the following grounds:
(a) The sureties are insufficient.

(b) The amount of the undertaking is insufficient.

Comment. Section 489.070 continues prior law. See, e.g., former
Sections 539 (exceptions to sureties, increase of undertaking on motion),
554 (Justification of sureties), 555 (Jjustification of sureties}. The
combination of both exception to sureties and adequacy of the amount of
the undertaking in a single objection t0 the undertak-
ing is modeled upon Sections 678 (undertaking in action to set aside trans-
fer of property) and 711-1/2 (undertaking by third-party claimant on
execution).

The qualifications of sureties are set out in Sections 1056 and 1057.
The amount of the undertaking is prescribed in Sections 489.220, L489.310,

189.410, and 489.420. See also Section 917.9.
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§ 489.080. Maumner of making objection

489.080. (a) An objection to the undertaking
shall bhe made by & notliced moticn. The notice of motion shall specify
the precise ground for the objection.

{b) Where the objection i1s made on the ground thet the market
value of the property on which the amount of the undertaking depends
exceeds the value estimated in the undertaking, the notice of motion

shall state the beneficiary’'s estimate of the market value of the

property.

Comment. Section 489,080 provides a procedure for objecting to the
undertaking but places no limitation on the time within
which objections must be made. Contrast former Sections 539, 53%a, 553.5,
554 (five days).

Subdivision (b) is new. Its purpose is to facilitate voluntary agree-
ment on the amount of an undertaking by the parties. See Section 489. 100.
Where the parties are unable to agree on property valuation, the court

determines the amount of the undertaking. See Section 489.090.
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§ 482.090. Hearing and determination of objection

489,090, (a) Unless the parties otherwise agree, the hearing
on the objection shell be held not lese than two nor more than five
days after service of notice of motion.

(b) The hearing shall be conducted in such menner as the Jjudicial
officer determines 1s proper. He may permit witnesses to attend and
evidence to be procured and introduced in the same manner as in the
trial of & civil case. He may appoint one or more disinterested per-
sons to appraise property for the purpose of ascertaining ite value.

(e) If the judicial officer determines that the undertaking is
Insufficient, he shall specify in what respect it is insufficlent end
shall order thet an undertaking with sufficient suretles and in a
sufficient amount be filed within five days. If the order is not com-
plied with, all rights obtained by filing the original undertaking
shall immediately cease.

(d) Vhere the judicial officer determines an undertaking is in-
sufficient, the undertsking shall remain in effect until an undertaking
with sufficient sureties and in a sufficient amount is flled in its
place.

(e) Where the judicial officer determines an undertaking is suf-
ficient, no future objection may be made to the undertaking except upon

a showing of changed circumstances.

Comment. Section 489.090 is derived from numerous provisiong of the
Code of Civil Procedure. See, e.g., Sections 678, 678-1/2, 679, 71i-1/2,

712, 7ie-1/2, 833-835, 1030, and 1057.
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§ 4892090

The time for hearing on the sufficiency of an undertaking in subdivision
(a) contimues prior law. See former Secticn 539.

Subdivision (b) is intended to provide the judicial officer with a wide
variety of tools. He may examine suretles under oath; he may appoint
appraisers; he may order a full-dress hearing. Subdivision (b) iz permissive
rather than restrictive.

If a new undertaking is filed after the original undertaking is found
insufficient, it must of course be approved by a judicial officer. before it
gay take effect. Section 489,060. The new or increased undertaking is sub-
Ject to objection .in the same manner as the original undertsking. Section
hBQ{qo, However, a judlcial officer's determination that an undertaking 1s
sufficlent is binding in any subsequent proceedings, absent changed circum-
stances. Subdivision (e).

Orders for a sufficient undertaking made under this section are not

subject to appeal. See Murillo v. Toole, 47 Cal. App.2d 725, 118 P.24 895

(1941). BSee slso Section 904.1 et seq.
Subdivision {d) is new. The effect of this provision is to continue
the liability of the surety on an insufficient undertaking until the surety
is exonerated elther by the filing of a sufficient undertaking. or the failure

of the condition of the surety's liability.
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§ 489.100. Hearing unnecessary where undertaking increased to amount of
beneficiary's estimate of property value

489.300. Where an objection to an undertaking is made on the
ground that the market value of property on which the amount of the
undertaking depends exceeds the value estimeted in the undertaking,
the principal may accept the beneliciary's estimated value :of the
property and file at once an increased undertaking based upon such
egtimate. In such case, no hearing shall be held on the objection,

| and the beneficiary is bound by his estimate of the value of the
property in any hearing on the sufficiency of an undertaking filed

by the principal in the action.

Comment. Section 489.100 is derived from Sectiocms 678, 679, 71l-1/2,
and 712-1/2. The beneficiary is bound by his estimate of the value of the
property on vwhich the amount of the undertaking depends but may object to

the sufficlency of the increased undertsking on any other ground.
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§ 489.770. Liability of surety

489.110, Notwithstanding Section 2845 of the Civil Code, a jude-
ment of liability on an underitaking shail be in favor of the beneficiary
and against the sureties and may be enforced by the beneficlary directly
against the sureties. The liability of s surety is limited to the
amount of the undertaking. Nothing in this section affects any right

of subrogation of a surety against his principal.

Comment. Section .489.110 supplements Section 1058a. Under Section
1058a, & motion to enforce liability on an undertaking is directed to the
sureties. Section 489.110 makes clear that the liability may be enforced
directly against the sureties. 1In contrast with former law, the beneficiary
need not attempt to satisfy his judgment first from the assets of the principal.

Cf. former Section 552; Bezaire v. Fidelity & Deposit Co., 12 Cal. App.3d

888, 91 Cal. BRptr. 142 (1970); Civil Code § 2845. This provision in no way

interferes with the contractual relation between principal and surety.
Section %489.110 limits only the liability of & surety; the principal

is generally liable to ‘the beneficiary to the extent of the full amount of

damages caused. - See Section 490.020.

_20p-



§ 469.120. Limitations period for recovery on undertaking

489.120. A motion to enforce liability on an undertaking shall
not be filed or notice served until after entry of the final Jjudgment
in the action in which the undertaking is given and expirstion of the
time for appeal from such judgment or, if an appeal 1s filed, until
such appeal is finally determined. The motion mky not be filed or notice

served more than cne year after the latest of the preceding dates.

Comment. Section 489.120 is derived from Section 1166a. (Compare
Section 490.030.
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Article 2. Undertakings to Obtain Writ of

Attachment or Protective Order

§ 489.210. Undertaking required

489.210. Before issuance of a writ of attachment or a protective
order, the judicial) officer shall require that the plaintiff have filed
an undertaking to pay the defendant any amount the defendant may recover

for any wrongful attachment by the plaintiff in the action.

Comment. Section 489.210 supersedes the first sentence of former Sec-
tion 539.

For dameges on wrongful attachment, see Chepter 1o (Section 490.010 et
ggg;). The recovery for a wrongful attachment includes not only damages but
also attorney's fees. See Section 490.020. See also Section 490.010 (acts

constituting wrongful attachment).
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§ 489.220. Amount of undertaking

489.220. (a) Except as provided in subdivision (b), the amount
of an undertaking filed pursuant to this article shall be one-half of
the amount sought to be recovered by the plaintiff in the action in
which the writ of attachment or protective order is sought.

(b} If, upon objection to the undertaking, the judiéial officer
determines that the probable recovery for wrongful attachment exceeds
the amount of the undertaking, he shall order the amount of the under-
taking increased to the amount he determines to be the probable recovery for

wrongful attachment if it is ultimately. determined that there was a wrongful
attachment.

Comment. Section 489.220 supersedes portions of former Section 539
but provides no authorization for decrease of the amount of an undertsking.

Subdivision (a). Subdivision (a) makes no provision for attachment based

on & partisl amount of a plaintiff's claim. Compare the second sentence of
former Section 539.

Subdivision {b). Under former law, the undertaking could be increased

but no guide existed as to the proper amount. See the last sentence of

former Section 539{(a}.
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§ 489.230. Notice to defendant

489.230. {a) The notice of levy of the writ of attachment shall
include a statement, in a form adopted by the Judieial Council, advising
the defendsnt that the undertaking has been filed and informing him of his
right to object to the sufficiency of the undertaking.

{v) A protective order shall include s statement comparable to the

one required by subdivision (a), the content of which shall be prescribed

by rule adopted by the Judicial Council.
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§ 489.2L40. Deposit account, or contents of safe deposit box, not wholly in
name of defendant

489.240. (a) Tn addition to any other provision of law, the
provisions of this section shall be complied with where the following
personal property is sought to be attached:

(1) A deposit account, or interest therein, not standing in the
name of the defendant alone.

(2) Property in a safe deposit veult or box maintained by a benk,
trust company, savings and loan association, or other corpeoration
authorized and empowered to conduct a safe deposit business and rented
by it to a person other than a defendant.

(b) The amount of an undertaking filed to obtain a writ of attach-
ment of property described in subdivision (a) shall be an samount not
less than twice the amount sought to be recovered by the plaintiff in
the action in which the writ is sought. The undertaking shall secure
the payment of any recovery for wrongful attachment by any person,
other than the defendant whose interest is sought to be attached, right-
fully entitled to such property (which person need not be named speci-
fically in the undertaking bhut may be referred to generally in the same
manner as in this sentence).

(¢) Objections to the undertaking may be made by any person claim-

ing to be the rightful owner of the property sought to be levied upon.

Comment. Section 489.240 continues the substance of a portion of former
Section 53%9a except that the provision for delivery of the undertaking to
the beneficlary through the sheriff and bank is not continued. See Comment

to Section 489.060.
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Article 3. Undertaking to Obtain Relegse of

Attachment or Protective Order

§ 489.310. Application for release of attachment; proper court; underteking;
multiple defendants

489.310. (=) Upon reasonable notice to the plaintiff, a defendant
vhose property bhas been or is subject to being atiached and who has ap-
peared in the action mey apply to the court in which the ection is pend-
ing, or, if a writ of attachment is levied in another county, to & court
in such county hawving jurisdiction in cases involving the amount speci-
fied in the writ, for an order permitting him to file an undertaking in
lieu of any property which has been or is subject to being attached.

(v} The application shall include a statement, executed under ocath,
describing the character of the defendant's title to the property and
the manner in which he acquired such title.

(c) Before meking such order, the court shall require the defendant
to file with the court in which the application is made ar undertaking to
pay the plaintiff the value of the property released not exceeding the
amount of any judgment recovered by the plaintiff in the action ageinst
such defendant. The amount of the undertaking filed pursuvant to this sec-
tion shall be equal to the lesser of {1) the value of the property in the
plaintiff’s application for a writ or (2) the amount specified by the writ
to be secured by the attachment. The court shall issue such order upon
being satisfled that a valid and sufficient undertaking has been filed.

{d) Where an action is againet more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demand against any other defendant;

however, the levylng officer shall not be prevented thereby from
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: § 489.310
attaching, or be obliged to release from attachment, any property of
any other defendant. Where two or more defendants have an interest
in the same property, a Jjoint applica:tion and undertaking shall be

filed 1o securs the release of such property.

Comment. Section 489.310 is based on former Sections 540, 554, and
These sections provided:

S540. The writ must be directed to the sheriff, . . . and require
him to attach and safely keep all the property of such defendant . . D

C;iess

such defendunt give L.u. seeurity by the undertuking of at
least two sufficient sureties, which must first be approved by a
Judge of the court issuing the writ, or if said writ of attach-
ment is issued o another county then by & judge of 4 court,
having jurisdiction in cases involving the amount specified in
the “writ, in ‘the coitnty where the levy shall have been, or is
ubout to be, made, or deposit a sum of money with the sheriff,
constable, or marshal in an amount sufficient to satisfy such
demand against such defendant, in addition to those costs actu-
ally incurred to the time of giving the undertaking or the de-
posit of money with the sheriff, constable, or murshal, a sum
not te exceed 25 percent of the amount of the plaintiff’s de-
- mand, and in no event more than one thousand dollars (s1,-
000), or in an amount egqual to the value of the property of
such defendunt which hus been or is ubout to be attached, in
which cuse to take such undertaking or sam of money in Leu
of the property which has been or is sbout to be attached.

In the event that the action is against more than one de-
feudant, any defendunt whose property has been or is about
to be attached in the action may pive the sheriff, consiable, or
marshal such undertaking which must first be approved by
the judge as hereinabove provided, or deposit such sum of
money, and the sheriff, constable, or marshe] shall take the
same in Heu of such property. Sueh undertaking, or the de. -
posit of such sum of money, shall not subject sach defendant
- to, or make him answerable for, any demand agninst-any other
defendant, nor shall the sheriff, constable, or marshal thereby
be prevented from attaching or be obliged to release from
attachment, sny property of any other defendant. }Iowever.
such defendant, at the time of giving such undertaking to, ox
depositing soch sum of money with the sheriff, constable, ot
marshal, shall file with the sheriff, constable, or marshal a
statement, duly verified by his osth, wherein such defendant
shall state the character of hia title to the attached property
‘and ths maumgr in: whi¢h he acquired such title, and aver and
declare thet the other defendant or defendants, in the action
in which said undertaking was given or such sum of money
was deposited, bas or have not any interest or claim of any
nature whatsoever in or to said propertiy.
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§ 489.310

§ 554.

sWhenever any defendant has appeared in the action, such de-
fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an order to
discharge the attachment wholly, or in part; and upon the execution
of the undertaking mentioned in the next section, an order may be
made relcasing from thw oneration of the attachment, any or all of
the property of such dufendant attached; and all of the propexiy so
released and ail of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place
within five days after the notice of the {iling of such undertaking.

§ ?
fore making such order, the court or juige must require an

undertaking on behalf of such defendant, by at least two sureties,
residents and freeholders, or householders in the State to the effect

- that in case the plaintiff recovers judgment in the action against the
defendant, by whom, or in whose behaif such undertaking shall be giv-
en, such defendant will, on demand, redeliver the attached property
s0 reieased to the proper officer, to be applied to the payment of any
judgment in such action against said defendant, or in default thereof,
that such defendant and sureties will, on demand, pay to the plaintiff
the full value of the property released not exceeding the amount of
such judgment against such defendant. The court or judge making
such order may {ix the sum for which the undertaking must be exe-
cuted, and if necessary in fixing such sum to know the value of the
property released, the same may be appraised by one or more dis-
interested persons, to be appointed for that purpose, The sturetios may
be required to justify before the court or judge and the properiy at-
tached cannot be released from the attachment without their justifi.
cation if the same is reguired.
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Article 4. Undertaking on Appeal

§ 489.410. Postjudgment contimuance of attachment; increase in undertaking

489.410. (a) At any time after entry of judgment in favor of
the defendant and before perfection of an appeal under the provisions
of Section 921, upon motion of the defendant, the trlal court may
order an increase in the smount of the originel undertaking on attach-
ment in such amount, 1f any, as is justified by the detriment reason-
ably to be anticipated by continuing the mtiachment. Unless such
undertaking is filed within 10 days after such order, the order of
attachment shall be discharged, and the property released therefrom.

(v) If an order increasing the undertaking is made, the amount
of the undertaking on appeal reguired by Sectlon 921 of this code
shall be the same as the amount fixed by the trial court in such order.

{c¢) Neither the pendency nor granting of s motion timely filed
and served by the plaintiff for vacation of judgment, or for Jjudgment
notwithstanding the verdict or for new trial shell continue an attach-
ment in force, unless an undertaking is made by the plaintiff to pay
all coste and damsges sustained by contlnuing the attachment. The
undertaking may be included in the undertaking specified in Section
821. If not so included, the same procedure shall apply &s 1n case

of an undertaking pursuant to Section 921.

Comment. Section 489.410 is based on former Section 553 which provided
in part:
553. [Alt any time after entry of judegment and before perfection
of the appeal under the provisions of Section 921 of this code, upon

motion of the defendant, the trial court may order an increase in the
amount of the original undertaking on attachment in such amount, if any,
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§ L89.410 .

as 15 Jushified by the detriment reasonsbly to be anticipated
by continning the attachment. Unless sech vndertalkine shall
be executed and fled by st least bwo sureries wizhin 310 days
after sueh order, the vnler of attachwenl shall be discharged,
and the property peleased cherelfeom. The surelies may be
required to Justify befors the «ourt within 10 days after the
undertaking is filed and i they Tail 4o do so, the order of
aftachment shai; he diseharged wad the property released
therefrom. IF an order inereasing the undertakine is made,
the amownt of Lo undertaking oo appeal required by Seetion
921 of this code shall he the sawe as the smount fized by
the trial eoupt v siid order. Nedther the pendeney nor grant-
ing of a motwn timely flied aud served for vacation of judg-
ment, or for judenent notwitlsranding the verdict or for new
trial shall eontinae furee an attachment, wunless an nndep-
tuking be executed and filed on the pact of the moving purty
by at least two sureties that He moviug party will pay all
eosts and damagoes sustained by continuing the attachraent. The
undertaking may be ineluded in the nundertaking speeified in
Section 921, If net so included, the same proecdure shall apply
as in case of an underiaking pursuant t, Neetion 921,



§ 489.420 Release from attachment upon filing of undertaking on appeal

485.420. Where a defendant appeals and the enforcement of the
Judgment against him is stayed by the filing of & sufficient under-
taking on appeal as provided by this code, all property of such
defendant which has been attached in the action shall be released
from the attachment upon the justification of the defendant's
sureties, or written waiver’ thereof, or upon the failure of the
respondent to except to said sureties within five days after written

notice of the filing of the undertaking.

Comment, Section 489.420 is based on former Section 553.5 which

provided:

553.5. VWhenever a defendant sppeals and the enforcement of the
Jjudgment againast him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, a&ll property of sald defend-
ant which has been attached in said actlion shall be released from the
attechment levy upon the justification of the defendant's sureties, or
written wvaiver thereof, or upon the failure of the respondent to ex=
cept to sald sureties within five days after written notice of the fil-
ing of the undertaking. If the officer's fees for services rendered
on the attachment are unpaid, such officer may retaln so much of the
property or proceeds thereof as may be necessary to pay the same.

Section 489.420 provides for release where the defendant appeals and the
t?ial court in its discretion requires an undertaking and the undertaking is
given. See Section 917.9. Perfection of an appeal by the defendant stays
the enforcement of the judgment but does not otherwise affect the lien of
attachment. See Section 916. The defendant may, of course, always obtain a
release pursuant to Section 489.410. The provision for the levying officerts
Tees has been eliminated. These can be recovered eventually as costs,

pending the final determination in the actionm.
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CHAPTER 10. LIABILITY FOR WRONGFUL ATTACHMENT

§ 490.010. Acts constituting wrongful attachment

490.010. A wrongful attachment consists of any of the following:

(&) The levy of a writ of attachment or the service of a protective
order in an action in which attachment is not authorized.

(p) The levy of a writ of attachment or the service of & protective
order in an action in which the plaintiff does not recover judgment.

(¢) The levy of & writ of attachment on property possessing a
value greatly in excess of the amount of the plaintiff's legitimate claim.

(d) The levy of a writ of attachment obtained [ex parte]{pursuant
to Article 3 (commencing with Section 484.510) of Chapter 4 or Chapter 5
(commencing with Section 485.010)) on property exempt from attachment.

(e) The levy of a writ of sttachment on property of a person

other than the person against whom the writ was issued, except where proper-
ty is reguired by law to be registered or recorded in the. npame of the owner,
and it appears that, at the time of the levy, the person against whom the
writ vas issued was such registered or record owner, and plaintiff mede

the levy in good faith and in reliance on the registered or recorded

ownership.

Comment. Section 490.010 provides a statutory cause of action for wrong-
ful attachment in five specific situations.

Subdivision {a). Subdivision (a} provides that wrongful attachment occurs

when a writ of attachment is levied or a protective order is served in &n ac-
tion where attachment is not authorized. This is analogous to the common law

tort--abuse of process. See White Lighting Co. v. Wolfson, 68 ral.2a 336, 348-

351, 433 P.24 345, , 66 cal. Rptr. 697, (1968). However, subdivision (&}
eliminates the common law requirement that the writ of attachment be procured

maliclously. Compare White Lighting Co. v. Wolfson, supra; Crews v. Mayo, 165

cal. 493, 132 P. 1032 (1913); Vesper v. Crane Co., 165 Cal. 36, 130 P. 876 (1913).
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§ 490.010

Subdivision (b). Subdivision (b) provides that wrongful attachment

ocecurs when a vwrit of attachment is levied or a protective order is served
where judgment in the action 1s not in favor of the plaintiff. Liability
under the common law for malicious prosecution requires a showing of malice
in prosecuting the action and in procuring the writ, as well as the lack of

probable cause to institute the action. See Goland v. Peter Nolan & Co.,

2 ¢al.2d 96, 35 P.2d 783 (1934); Crews v. Mayo, supra; Vesper v. (rane, supra;

King v. Montgomery, 50 Cal. 115 {1875); Merron v. Title Guar. & Trust Co.,

27 Cal. App.2d 119, 80 P.2d Th0 (1938). Subdivision (b) eliminates the
requirements of mallce and lack of probable cause.

Subdivision (c). Subdivision (c) provides that wrongful attachment

occurs when a writ of attachment 13 levied on property of a value greatly
exceeding the plaintiff's legitimate claim. Under common law, this is

classified as & form of abuse of process. White Lighting Co. v. Wolfson,

supra at 350. See Clark v. Nordholt, 121 cal. 26, 53 P. 400 (1898); Harris

v.AHErter, 79 Cal. App. 190, 240 P. 39 (1926).

Subdivision (d). Subdivision (d) provides that wrongful attachment

occurs when the plaintiff levies an ex parte writ of attachment on property
which is exempt from attachment. Attachment of exempt property was alsc

classified as a form of abuse of process. See White Lighting Co. v. Wolfscn,

gupra at 349; McNabb v. Byrnes, 92 Cal. App- 337, 268 p. L28 (1928).

Subdivision {e). Subdivision (e} provides that wrongful attachment

oceurs when a writ of attachment is levied against property of & person other
than the person against whom the writ is issued. This will generally he a none
party but may include a codefendant. An exception is provided comparsble to
that provided in Section 669. Under former law, the remedy of a third per-

son was to file a complaint in intervention (see Beshara v. Goldberg,

221 Cal. App. 392, 34 Cal. Rptr. 501 (1963)), & third-party claim under
_2]_5_



§ 490.010
Code of Civil Procedure Section 689, or a separate action for dameges for

conversion, trespass, or some other tort {see McPheeters v. Bateman, 11 Cal.

App.24 106, 53 P.2d 195 (1936); Edwards v. Sonoma Valley Bank, 59 Cal. 136

(1881)), or for specific recovery (see Taylor v. Bernheim, 58 Cal. App. 4Ok,

209 P. 55 (1922)). See generally 5 B. Witkin, California Procedure Enforce-

ment of Judgment §§ 103-115 at 3468-348l. Subdivision (e) does not preclude

such actions (see Section 490.060) but provides a statutory alternative.
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§ 490.020. Liability for wrongful attachment

490.020. (a) The liability of a plaintiff for causing a wrongful
attachment includes both of the following:

(1) All Aamages proximately caused to the defendant or any other
person by the wrongful attachment, whether direct or consequential.

(2) All costs and expenses, including ettorney's fees, reasonably
expended in recovering for wrongful attachment.

{(v) The liasbility of a plaintiff for wrongful attachment pursuant
to Section 490.010 is limited by the amount of the undertaking where the
writ of attachment was issued pursuant to Article 1 (commencing with
Section 484.010) or Article 2 (commencing with Section 484.310) of

Chapter 4 of this title.

Comment. Section 490.020 provides a standard that will meke the defendant

whole. Contrast Vesper v. Crane Co., 165 Cal. 36, 130 P. 876 (1913).

Subdivision (a). The extent of wrongful attachment liability is the

actual damage caused by the attachment and includes such items as loss of

credit and business losses. Contrast Gray v. American Sur. Co., 129 Cal.

App.2d 471, 277 P.2d 436 (1954); Atles Dev. Co. v. National Sur. Co., 190 Cal.

329, 212 P. 196 (1923); Elder v. Kutner, 97 Cal. 490, 32 P. 563 (1893); Bailey

v. McDougal, 196 Cal. App.2d 178, 16 Cal. Rptr. 20k (1961).

Subdivision {(b). Compare Section 489.120 (liability of surety limited).

See Finn v. Witherbee, 126 Cal. App.2d 45, 271 P.2d 606 (1954). The limitation

provided in subdivision (b) does not, however, limit liability or recovery on a

claim based on & common law theory of relief. See Section 490.060.
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§ 490.030. Procedure for recovery for wrongful attachment

490.030. (a) A defendant may recover damages for wrongful attach-
ment by motion mmde Iin the trial court without necessity of an independ-
ent action.

(b) A motion under this section shall not be filed or notice
gerved on the plaintiff until after entry of the final Judgment in the
action for which dsmages are sought and expiration of the time for
appeal from such judgment or, if &n appeal is filed, until such appeal is
finally determined. - The motion may not be filed or notice served more than
one year after the latest of the preceding dates.

(¢} The defendant may joln in such motion the sureties on an under-
taking for wrongful sttachment liability, and any judgment of liability
shall bind the pleintiff and suretlies jointly and severally, but the
liability of a surety is limited to the amount of the undertaking.

(&) The procedure for recovery of wrongful attachment demages on
motion of the defendant shall be as provided in Section 1058a for

recovery on an undertaking.

Comment. Section 490.030 provides a motion procedure for recovery of
damages from the plaintiff for wrongful attachment. See Section 490.020.
The procedure is the same as that provided by Section 1058z for recovery
on an undertaking. Section 1058a was enzcted by Cal. Stats. 1972, Ch. 391
(AB 605) and provides in part as follows:
1058a. . . . The liability . . . may be enforced on motion filed
in the trial court without the necessity of an independent action. . . .
Notice of the motion shall.be served on the persons vwhose liability

is sought to be enforced at least 30 days prior to the time
set for hearing of the motion. The notice shall state the
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§ 490.030

amount of the claim and shall be supported
by an affidavit or affidavits setting forth the facts on which the claim
is based. Such notice and affidavit may be served in accordance with
any procedure authorized by Chapter § (commencing with Section
1010}, Titie 14, Part 2. Judgment may be entered in accordance with
the notice against the person or persons served therewith, unless such
person or persons shall serve and file an affidavit or affidavits in
opposition to the motion showing such facts as may be deemed by the
judge hearing the motion sufficient to present a triable issue of fact.
If such showing is made, the issues to be tried shall be specified by the
court and trial thereof shall be set for the earliest date convenient to
the court, allowing sufficient time for discovery. . , ».

4
— -

h‘w
Affidavits filed pursuant to this section shall
~conform to the standards prescribed for affidavits filed pursuant to
‘Section 437¢.
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§ 490.040. Setoff of wrongful attachment recovery

490.040. The amount of any recovery for wrongful attachment shsll
be offeet inscfar as possidble against any unsatisfied amounts cwed to
the plaintiff by the defendant on the judgment in the action for vhich

wrongful attachment damages are awarded.
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§ 490.050. Recovery by third-party claimants

490.050. A person not originally a party to an action whose
property 1s attached is entitled to intervene in the action and to
recover damages for wrongful attachment to the same extent and in the
same manner as & defendant in the action. For this purpose, the
person whose property 1s attached shall be deemed to be the benefi-
clary of the undertaking for the attachment of such property and
shall have all rights of the beneficlary, uncluding the right to

recover such dameges by using the procedure provided by Section

490.030.

Comment. Section 490.050 contimues the existing law authorizing a
third perty whose property is attached teo intervene in the pending action

to protect his interests. See Berghauser v. Golden State Orchards, 208

Cal. 550, 282 P. 950 (1929). See generally 3 B. Witkin, California Procedure
Pleading § 211 at 1883 (24 ed. 1971). 1In addition, the sbetion makes clear
that the third person shall be deemed & beneficlery of the attachment bond
and is entitled fto recover dameges agelnst the eurety on such bond by using

the simple motion procedure provided by Sections 490.030 and 1058a.
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§ 490.060. Commen lav remedies not limited

490.060. Hothing in this chapter limits the right to recover for
damages caused by an attachment or protective order on any common law

theory of recovery.

Comment. Section 490,060 makes clear that this chapter does not limit
the common law remedies for wrongful attachment such as maliclous prosecution

and abuse of process. OSee, e.g., White Lighting Co. v. Wolfson, 68 Cal.2d

336, 438 P.2d4 345, 65 cal. Rptr. 697 (1968).
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CHAPTER 11. EXAMINATION OF THIRD PERSON INDEBTED

TO DEFENDANT; ADDITIONAL WITNESSES

§ %91.010. Third person indebted to defendant or possessing or controlling
property or credits of defendant; examination

491.010. (a2} Any person owing debts to the defendant, or having
in his possession or under his control any personsl property belonging
to the defendsnt, may be required to appear before a judlcial officer
and be examined on oath regarding such property.

(b) If the person ordered to appear pursuant to this section
fails to appear, and 1f the order requiring his appearance has been
served by a sheriff, or some person specielly appointed by the court in
the order, the judicisl offlcer may, pursuant to a warrant, have such
person brought before the court to answer for such failure to appear,

(¢} After such examinetion, if the person admits that he is in
debted to the defendant, or that he holds property belonging to the
defendant, the judicial officer may order that such debt or property
belonging to the defendant be attached in the manner and under the
conditions provided by this chapter and that the amount owing be paid

or the property held be delivered to the levying officer.

Comment. Sections 491.010 through 491.040 reemact the substance of former
Sections 545 through 545.3 of the Code of Civil Procedure. Section 491,010
is based on former Section 545. Section 545 provided as follows:

546. Any person owlng debts to the defendant, or having in his
poeseselion, or under his control, any credits or other personal property
belonging to the defendant, may be requlred to attend before the court
or judge, or a referee appointed by the court or judge and be examined
on cath respecting the same. The defendant may also be required to
attend for the purpose of giving information respecting his property,
and may be examined on cath. The court, Jjudge, or referee may, after
such examination, order personal property, capable of manual delivery,
to be delivered to the sheriff, constsble, or marshal on such terms as
may be just, having reference to any liens thereon or claims against
the same, and a8 memorandum tc be given of all other personsal property,
containing the amount and description thereof.
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§ 491.010
If the defendant or other person ordered to appear pursusnt tc this
section fails to do so, and if the order requiring his appearance has
been served by a sheriff, constable, marshal, or some person speclally
appointed by the court in the order, the judge may, pursuant to a warrant,
have such defendant or other person brought before the court to answer for
such failure to appear.

The apparent ability of the plaintiff under former Section 545 to examine
the defendant regarding his property was limited to an examination concerning
matters relating to the examination of the third person and did not include
a general examination of the defendant regarding his property. In short,
Section 545 did not provide the equivalent of the postjudgment creditor's

examination. See Ex parte Rickleton, 51 Cal. 316, _ P. __ (1876). Compare

Code Civ. Proc. § 71h.

Subdivision {c} is based on the last sentence of the first paragraph of
former Section 545. TFormer Section 545 (now Section 491,010) did not permit
the judiclal officer to adjudicate the dispute where the third person denled
his obligation to the defendant. See Comment to Section 488.550. The
court's apparent ability to order transfer of the property was limited to
situations where the garnishee admitted his liability. This limited power
is contimued in subdivision (c). Where the garnishee denies any liability,

the plaintiff must proceed by way of action pursuant to Section 488.550.
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§ 491.020. Examination; attendance of persons outside county; 150-mile limit

491.020. Wo person shall be required to appear pursuant to
Section 491.010 outside of the county in which he resides or in which
he has a place of business unless the distance to the place of hearing

is less than 150 miles from his place of residence or place of business.

Comment. Section 491.020 is substantively identical t0 former Section

5L45,1 of the Code of Civil Procedure. Sectlon 545.1 provided as follows:

545.1. No person shall be required, purs.stut to Section 545 of
this code, to attend hefore a judge or referee ocutside of the county
in which he resides or in which he has & place of business, unless
the distance to the place of trial is less than 150 miles from his
place of residence or place of business.

See Ccmrent to Section 491.C10.
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§ 491.030. Order for examination of third person outside county of residence

or place of business

491.030. (a) When the third person does not reside or have a place
of business in the county where the action is pending, an order for his
examination, authorized by Section 491.010, may be made by any Jjudicial
of ficer of a couwrt of similar jurisdiction of the county where the third
person resides or has a place of business or, if no court of similar
jurisdiction is in the county, by a court of higher jurisdiction therein,
upon filing with the clerk of the court a certified copy of the complaint
in the pending action and an affidavit showing the existence of the facts
required to be shown herein.

(b) The fee for filing pursuant to thie section shall be four dollars
($4) when filing is in a municipal court and five dollsrs {$5) when filing

is in a superilor court.

Comment. Section 491.030 is substantively identical to former Section

545.2 of the Code of Civil Procedure. Section 545.2 provided as follows:

See -

545.2. When a defendant or a garnishee does not reside or have a
place of business in the county where the action is pending, an crder
for his examination, suthorized by Section 545 of this code, may be made
by any Jjudge of a court of similar jJurisdiction of the county where the
defendent or garnishee resides or has a place of business, or if no court
of similar jurisdiction is in the county, by a court of higher jurisdice
tion therein, upon filing with the clerk or the judge of the court a
certified copy of the complaint in the pending action and upon presenting
to the Jjudge of the court an affidavit showing the existence of the facts
required to be shown herein. At the time of filing the certified copy of
the complaint, there shall be paid to the clerk or judge, as and for &
filing fee, the sum of four dollars ($&t) when filed in & justice court;
the sum of five dollars ($5) when filed in a superior court.

Comment to Section 491.010.
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§ 491.040. Witnesses; compelling appearance; testimony

451.040. In any proceeding for the examination of a third person
under this chapter, witnesses, including the defendant, may be required
to appear and testify as to matters relating to the examination of such

person in the same mepner as upon the trial of an issue.

Comment. Section 491.040 is substantially the same 85 former Section

545.3 of the Code of Civil Procedure. Sectlon 545.3 provided as follows:

545.3. In any proceeding for the examination of a defendant or
& garnishee under this chapter, witnesses may be required to appear
and testify before the judge or referee in the same manner as upon the
trial of an issue.

See Comment to Secticen 491.010.
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Sec. . Chapter 4 (commencing with Section 537) of Title 7 of

Part 2 of the Code of Civil Procedure is repealed.

Hote. The text of the repealed sections and thelr present disposition
is set cut in the Appendix.
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Code of Civil Procedure § 682a (technical amendment)

Sec. . Bection 682a of the Code of Civil Procedure is amended
to read:

682a. If the debt, credit, or other personal property sought to be
levied upon is (a) any bank account, or interest therein, pot standing
in the name of the Judgment debtor or judgment debtors or standing in
the name of such judgment debtor or judgment debtors and one or more
other persons who are not judgment debtors, or (b) any savings and loan
association share, investment certificate, or account, or interest there-
in, not standing in the name oFf the judgment debtor or judgment debtors
or standing in the name of such Judgment debtor or judgment debtors and
in one or more other persons who are not judgment debtors, or (¢) proper-
ty in a safe deposit vault or box mainteined by a bank, trust company,
savings and ican assoclation, or other corporation authorized and em-
powered to conduct & safe deposilt business and rented by it to & person
or persons other than such judgment debtor or judgment debtors or rented
by it to one or more such judgment debtors and to one or more other per-
sons who are not Jjudgment debtors, the following provisions of this sec-
tion also shall bhe complied with; octherwise the levy shall not be effectual
for any purpose and shall be disregarded. The plaintiff shall provide
and concurrently with the levy the sheriff, constable, or marshal shall
deliver to such bank, trust company, savings and loan sssociation, or
safe deposlt corporation a bond in an amount not less than twlce the
amount of the Jjudgment indemnifying the person or perscnas, other thean
the judgmenti debtor or Judgment debtors whose interest is sought to be
levied upon, rightfully entitled to such debt, eredit, or other persomal

property (which person or persons need not be named specifically in
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§ 682a
s8id bond but may be referred to generally in the same manner s in
this sentence), against actual damage by reason of the taking of such
debt, credit, or other personal property and assuring to such person
or persons the return thereof to him or them upon proof of his or
their right thereto. Upon delivery to it of the aforesaid bond such
bank, trust company, savings and lcen association, or safe deposit cor-
poration shall immediately notify the person in whose name such
account stands, other than the judgment debtor, or the person to whom
such safe deposit box is rented, other than the judgment debtor, by
registered mail addressed to the last address of such person known to
such bank, trust company, savings and loan assoclation or safe deposit
corporation of the fact of the service of said writ and of the delivery
to 1t of said bond. From the time of said levy and the delivery to it
of said bond such bank, trust company, aaviﬁés and lcan assoclation or
safe deposit corporation shall not honor a check or other order for |
the payment of money drawn against the account or other credit so levied
upon, such savings and loan associstion shell not permit withdrewals in
respect of the share, investment certificate, or account se levied upon,
and such bank, trust company, savings and loan assocletion or safe
deposlt corporation shall not permit the removal of any of the contents
of the safe deposit vault or box levied upon for a period of fifteen (15)
days from the mailing of sald notice or until the levy ie scon released.
After fifteen (15) days from the making of said levy and the delivery of
s&id bond, 1f noc proceedings excepting to the sufficiency of the sureties
heve been commenced, or if such proceedings have been commenced, when

the sureties have justified, seid bank, trust company, savings and loan
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§ 682a
association or safe deposit corporation shall comply with the levy, un-
less it has been sconer released, and shall not be liable to any person
by reason of such complaince or by reason of the nonpayment of any
check or other order for the payment of money drawn agailnst the account
or other credit so levied upon end presented while the levy is in force
or by resson, while the levy 1s in force, of refusal to pay any withdrawal
in respect of the share, investment certificate or account so levied upon,
or by reason of the removal, pursuant to the levy, of any of the contents
of such safe deposit vault or box or by reason of the refusal of such
bank, trust company, savings and loan assccimtion, or safe depeeit cor-
poration to permit access to such safe deposit vault or box by the renter
thereof. The hond described above shall be executed by the judgment
creditor or Jjudgment creditors with two or more sufficient sureties.
Exceptions to the sufficiency of the sureties may be taken by any person
claiming to be the rightful cwner of the debit, credit, or other personal
property levied upon, in the same menner as shat-previded-in-Seetion-530
ef-this-eede-wi%h—resgeet-%e-sure%iea-exeeutiag-uaﬂer%akings-qun an
undertaking on attachment and when excepted to the sureties must justify

in the same mahner as shai-previded-in-Beetdon-530 uponh an undertaking

on attachment . The bank, trust company, savings and loan associatioen,

or safe deposit corporation to whom any such bond 1s delivered shall
deliver it as directed by the oblligees thereof. Before giving access

to any safe deposit wvault or box the benk, trust company, savings and
loan asscciation, or safe deposit corporation may demand payment to it
of all costs and expenses of opening the sefe deposlt vault or box and
all costs and expenses of repairing any damage to the safe deposit vault

or box caused by the opening thereof.

Comment. Section 682a is amended to delete the obsolete cross-reference

to Section 539. See now Sections 489.070-189.100,
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Code of Civil Procedure § 684.2 (added). Satisfaction of judgment from
attached property; proceeds of perishable property sold, money
coliected, sales under executlon; notices; delivery of balance

Sec. . Section 684.2 is added to the Code of Civil Procedure, to
read:

684.2. Where an attachment has previcusly been issued and judgment
is recovered by the plaintiff, the sheriff, constable, or marshal shall
satisfy the same out of any propertiy attached by him which 1s still sub-
Ject to such attachment:

{a) First, by paying to the plaintiff the proceeds of all sales
of perighable property sold by him, or of any money collected by him,
or so much as shall be necessery to satisfy the judgment;

(b) If any balence remain due and an execution shall have been
issued on the judgment, he shall sell under the executlon so much of the
property, real or persongl, as may be necessary to satisfy the balance
if encugh for that purpose remain in his hands. Notices of the sales
shall be given and the sales conducted as in other czses of sales on
execution. If, after selling the property attached by him remaining in
his hends, deducting his fees, and applying the proceeds, together with
the money colliected by him, to the payment of the Jjudgment, any belance
shall remain due, the sheriff, constable, or marshal shall proceed to
collect such balance as upon an execution in other cases.

(c) Whenever the judgment shall have been paid, the sheriff, con-
stable, or mershal shall deliver over to the defendant the attached
property remaining in his hands and any proceeds of the property

attached unapplied on the judgment.

Comment. Section 684.2 combines the substance of former Sections 550

and 551. These sections provided:
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§ 684.2

§ 550.

If judgment be recovered by the plaintiff, the sheriff, constuble,
or marshal must satisfy the same cui of the property attached by
him which has not been delivered to the defendant, or reicased be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be suifficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debts or credits collected by him,
or so much as shall be necessary to satisfy the judgment;

2, If any balance remain due, and an execution shall have been
issued on the judgment, he must sell under the execution so much of
the property, real or -personal, as may be necessary to satisfy the
balance. if enough for that purpose remain in his hands. Notices of
the sales must be given, and the sales conducted as in other cases of

sales on execution,

§ 55/1
If, after selling all the property attached by him remaining in
« his hands, and applying the praceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shall rerain due, the sheriff, con-
stable, or marshal must proceed to collect such balance, as upon an
.+ execution in ather cases. Whenever the judgment shall have been
.- paid, the sheriff, constable, or marshal upon reasonable demand, must
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the properity attached unapplied on the
judgment.
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Code of Clvil Procedure § 688, Property ligble; manner of levy or release;
exemptiona from levy and sale; gold dust; return as money collected;
effective pericd of levy; alias executions

Sec. . BSection 688 of the Code of Civil Procedure is amended
to read:

688. All goods, chattels, moneys or other property, both real and

" perscpsl, or any interest therein, of the judgment debtor, not exempt by

law, except as provided for in Section 690.6, and all property and rights
of property seized and held under attachment in the action, are liable to
execution. BEhares-and-interesis-in-nay-ecorperation-or-companyy-and-debis
ard-ereditsy-ard-ati-esher-properiyy-both-reat-and-personaly-or-any-in-
teress-in-either-real-or-persenal-preoperiyy-and-ali-osher-properiy-ret

eapable-of-manuat-dediveryy All property liable to execution may be

levied upon or released from levy in like manner as like property may
be attached or released from attachment, except that a-espy-of-the
eoxplaint-ie-the-aation-from-vhieh-the-writ-icsued-need-nob-aoecupany

she-wrib tangible personal property in the possession of the Judgment debtor

shall always be levied upon in the manner provided by Section 486.320 ;

provided, thet no cause of action nor judgment as such, nor license

issued by this state to engage in any business, profession, or activity
shall be sublject to levy or sale on execution. Gold dust must be returned
by the officer as so much money collected at its current value, without
exposing the same to sale. Until & levy, the property is not affected

by the execution; tut no levy shall bind any property for a longer

pericd than one year from the date of the issuance of the execution, ex-
cept a levy on the interests or claims of helrs, devisees, or legatees

in or to assets of deceased persons rem@ining in the hands of executors
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§ 688
or sdministrators, thereof prior to distribution and payment. However,
an alias execution may be issued on said judgment and levied on any

property not exempt from execution.

Comment. Section 688 continues prior law insofar as it provided that
the manner of levy of exectuion shall be the same as that provided for levy
of attachment. However, the method of levy procedures for attachment have
been revised. See Sections 488.310-488.430. For the most part, these
rrocedures also continue prior law; however, for attachment, some nonselzure
methods of levy have been utilized to avold disturbance of g defendant's
going business prior to judgment. After judgment, seizure is a more appropri-
ate method where property is in the possession of the defendant; hence,

Section 688 incorporates this method by reference to Section 488.320.
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Code of Civil Procedure § 690 (technical amendment}

Sec. . Section 690 of the Code of Civil Procedure is amended to
read:

690. {a) Except as otherwise specifically provided, the property
mentioned in Sections 690.1 to 690.29, inclusive, is exempt from execu-
tion ewr-atsiachmerns , when claim for exemption is made to the same by
the judgment debtor or defendant as hereimafter in Section 690.50 pro-
vided.

(b) Whenever it is specifically provided in Secticms 690.1 to
690.29, inclusive, that the filing of a claim of exemption is not re-
qulired, the property so mentioned in each such section shall not be
subject to levy of attachment or executlion in any manner.

{c) As uped in Sections 690.1 to 690.29,inclusive, "debtor” means
debtor, claimant, defendant, cross-defendant, or judgment debtor.

{d) As used in Sections 690.1 to 690.29, inclusive, "creditor"

means the plaintiff or the person in whose favor the writ runs.

Comment. Subdivision {a) of Section 690 is amended to delete the
reference to attachment in order to avoid the implication that claims of
exemption from attachment must always be made as provided in Section 690.50.
In eome clrcumstances, claims will be made pursuant to Section 690.50 (see
Section 485.230) but, in other situations, special claims procedures are
provided by the attachment title. See, €.g., Section 48k4.070. This amend-
ment does not, however, change the rule that property exempt from execution

is alsc exempt from attachment. See Section 487.020(a).
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Code of Civil Procedure § 690.6. Exemptions; earnings for personal services;
determination of priorities; hearing

Sec. . BSection 690.6 of the Code of Civil Procedure is amended
to read:

690.6. {a3--Exeepi-as-previded-in-Beetion-131489-0f-she-Welfare-and
fngsitutions-Lodey-ali-of-the-earnings-ef-the-debior-reecpived-for-his
pereonal-services~shali-be-exeppt~fron-levy-of-a5iaehmeni-withous-£iling
a-elain-for-exempiion-as-provided-in-Seetion-690+56+ (a) As

used in this section, "earnings' means compensation paeid

or payable by an employer to an employee for persomal services per-

formed by such employee whether denominated as wages, salary, commission,

bonue, or ctherwise,

(v) One-half or such greater portion as is allowed by statute of
the United States, of the earnings of the debtor received for his per-
sonal services rendered &t any time within 30 days next preceding the
date of a withholding by the employer under Section 682.3, éhall be
exempt from execution without filing & claim for exemption as provided
in Section 690.50.

{c) All earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the date of & with-
holding by the employer under Section 682.3, if necessary for the use
of the debtor's famlly residing in this state and supported in whole or
in part by the debtor, unless the debts are:

{1) Incurred by the debtor, his wife, or his family for the com-
mon necessarles of life.

(2) 1Incurred for personal services rendered by any employee or

former employee of the debtor.
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§ 690.6

{d)} The court shall determine the priority and division of payment
among all of the creditors of & debtor who have levied an execution upon
nonexempt earnings upon such basis as is just and eguitable.

{(e) Any creditor, upon motion, shall be entitled to a hearing in
the court in which the action 1s pending or from which the writ issued
for the purpose of determining the priority and division of peyment
among a1l the creditors of the debtor who have levied an execution

upon nonexempt earnings pursuant to this section.

Comment. Section 690.6 is amended to restrict its application to earnings
ariging out of an employer-employee relationship. This does not, of course,
affect the federal exemptions from garnishment. See Consumer Credit Protection
Act, §§ 301-307, 15 U.S.C. §§ 1671-1677. The former exemption of earnings
from attachment is deleted. Earnings of an employee are no longer subject
to attachment under Section 487.010. See also Section 483.010 (cases in

which attachment authorized).
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Code of Civil Procedure § 690.21 (iechnical amendment )}

Sec. . Section 690.21 of the Code of Civil Procedure is amended
to read:

690.21. The funds of any person confined in any priscn or
facility under the jurisdiction of the Department of Corrections
or the Youth Authority or confined in any county or city jall, rocad
camp, industrial farm, or other local correctional facility, held
in trust for him, or to his credit, in &n inmate's trust account
or similar sccount by the state, county, or city, or any agency
thereof, not to exceed the sum of forty dollars ($40), shall be
exempt from attachwent-ey execution without filing a claim for

exemption as provided in Section 690.50.

Comment. Secticn 690.21 is amended to delete the reference to attach-
ment. Any property exempt from execution is exempt from attachment pursuant
to Section 487.020 in any event. However, the amendment also avoids the
implication that funde in excess of $40 are subject to attachment. See
Section 487.010 {property subject to attachment). See also Section 483.010

(actions in which attachment is authorized).
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Code of (ivil Procedure § 690.24 {technical amendment)

Sec. . Section 690.24 of the Code of Civil Procedure 1s amended
to read:

690.24. All lots of land, not exceeding one-quarter of an acre
in size, owned, used, or cccupied by any person, or by any person in
Jjoint tenancy or temancy in common with any other person or persons,
in any graveyard, cemetery, or other place for the sole purpcse of
burying the dead, together with the railing or fencing enclosing the
same, and all gravestiones, tombstones, monuments, and other appropri-
ate improvements thereon erected, are exempt from levy and forced sale
by virtue of any writ, order Judgment, or decree, or by any iegal
process whatever. In cases of religious or benevolent asscclations
or corporations, the amount of land so exempt may extend to not exceed-
ing five acres.

Not more than one lot owned, used, or cccupied by any such person
or by any person in joint temancy or tensncy in common with any other
person or persons or such associmtion or corporation in any one ceme-
tery, graveyard or other place is exempted by this section.

This section does not apply to land held by any person or persons,
association, or corporation for the purpose of sale or dispeceition as
burial lots or otherwise.

Nc property dedicated as & cemetery by a cemetery authority
shall be subject to execution ex-aiiaehkmernt because of debis due from
an individuel owner of an interment plot.

Al)l money payable or to become payable as the purchese price or

on account of the purchase price of unused cemetery lands, or lends
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§ 690.24

from vhich all remains have been removed, is not subject to aitachmens
e¥ execution if used for the purpose emumerated in Section 7925 of the

Health and Safety Code.

Comment. Section 690.24 1s amended to delete the reference to attach-
ment. Any property exempt from execution is exempt from attachment pursuant

to Section 487.020Q.
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Education Code § 13524 {technical amendment)

Sec. . Section 13524 of the Education Code is amended to read:

13524. When the payroll form of warrant ls used the name of each
employee shall be listed . eRé-im--case-sf-ar-attachmenis-of-ihe
ERIGFy~-OF-Wages-pf-any-cmpioyee-she~aitachment-chali-affeet-onty-she

galary-or-vages-of-that-emplayeer

Corment. Section 13524 1s amended to delete the obsolete reference to
attachment of the salary or wages of an employee. Such property is no
longer subject to attachment. See Code Civ. Proc. § 487.010. See also Code

Civ. Proc. § 483.010.
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Education Code § 21112 (technical amendment }

Sec. . BSection 21112 of the Education Code is amended to read:

21112. Each payroll order drawn pursuant to this article (commenc-
ing at Section 21101) shall be drawn, approved, and issued in the seme
manner and shall contain the same minimum content &s prescribed for
single orders. Fach payroll order shall list the names of all employees
in whose favor the order is drawn and shall state the amount of money
due each. 3In-ihe-eace-ef-an-attachment-of-she-sadary-or-wages-of~-any
epployee-tisted~on-the-order;-the-attachnent-shati-gffeet-onty-she

salary-er-vages-of-the-gariienlar-ceployeer

Comment. Section 21112 is amended to delete the cbsolete reference to
attachment of the salary or wages of an employee. Such property is no
longer subject to attachment. See Code Civ. Proc. § 487.01C. See &lso

Code Civ. Proc. § 483.010.

-2L3-



Financial Code § 1630. Adverse claims to contents of safe deposit box

Seec. . Section 1650 of the Financial Code is amended to read:

1650.,

Notice 1o a bank operating a safe deposit department or to a com-
pany conducting a safe deposii business of an adverse claim (the person
making the adverse claim being hereinafter in this section called “ad-
verse claimant”) to any personal property in a safe deposit box main-
tained by a bank or company and rented to any person, or to any per-
sonal property held by the bank or company in safekeeping or storage
for any person may be disregarded until and unless the adverse claim-
ant does one of the following: '

(a) Procures and serves 2pon the bank or company at the office at
which such safe deposit box is maintained or such personal property is
held a restraining order, injunction, or cther appropriate order against
the bank or company from a court of competent jurisdiction in an ac-
tion in which the adverse claimant and all persons in whose name the
hox is rented or the property is held are parties.

{b) Executes and delivers to the bank or company at the office at
which the safe-deposit box is maintained or the property is held a bond
in form and with surety acceptable to the bank or company and in an
amount fixed by the bank or company, but which amount in no event
need be more than twice the market value of the entire property
against which the adverse claim is made, indemnifying the bank or
company and also all persons in whose names the box is rented or the
property is held against all liability, loss, damage, costs, and expenses
arising out of the refusal to permit access to the safe-deposit box or
withdrawal of the property or any part thereof held in safekeeping or
storage.

Unless the restraining order, injunction, or other appropriate or.
der is obtained or a bond is given, the bank or company, notwithstang-
ing the notice, may permit access to the box to the person to whom it is
rented or may deliver the contents thereof to or on the order of the per- .
son or may deliver the property held in storage or safekeeping to or on
the order of the person for whom it is held without any liability on the
part of the bank or company.

If an adverse claimant delivers to the bank or company at the of-
fice at which the safe-deposit box is maintained or the property is held
his affidavit stating that of his own knowledge the person in whose
name the box stands or for whom the property is held is a fiduciary for
the adverse claimant and that the fiduciary is about to misappropriate
the contents of the box or the property and stating the facts upon
which the claim of fiduciary relationship is based, the bank may refuse
access to the safe-deposit box or refuse to deljver the personal property
until the adverse claim is finally adjudicated or released without liabili-
ty on its part and without liability for the sufficiency or truth of the
facts alleged in the affidavit.
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§ 1650

The provisions of this section shall be applicable even though the
name of the person appearing on the bank’s or company's books as the
renter of the box or as the depositor of the property held in storage or
safekeeping is modified by a qualifying or descriptive term such as
“agent,” “trustee,” or other word or phrase indicating that the person
may not be the owner in his own right of the contents of the box or of
the property held in storage or safekecping.

Before giving eccess to any safe deposit box, the bank

or company may demand payment to it of all costs and X

penses of opening the safe deposit box and all costs and

expenses of repsliring any demage to the safe deposit box
caused by the opening thereof.

Comment. Section 1650 is smended to retain the substance of a portion

of former Section 539a of the Code of Civil Frocedure.
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Finaneial Code § 3144 (technical amendment )

Sec. . Section 3144 of the Finmancial Code is amended to read:
31kk. The superintendent may masintain actions in this State,
or in any other state or country to enforece and collect any sums
or amounts due and payable and remaining unpaid upon any assessments
from any stockholder or stockholders failing to pay the assessment
in.full. 1In any such action the superintendent may Jjoln as defend-
ants one or more stockholders. In any such action the-cuperinbendens
shail-bhave-the-right-of-attachment-ag-in-ether-getiona-upon-unsecured-debts

a writ of attachment may be issued pursuant to Title 6.5 (commencing

with Section 481.010) of Part 2 of the Code of Civil Procedure but

the superintendent shall not be required to give-bend-enr-attachmend

post an undertaking or pay filing fees or other court costs.

Comment. Section 3144 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. As amended, however, the section

is substantively identical to the former provision.
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Financisl Code § 11208 (repemled)

Sec. . Section 11208 of the Financial Code is repealed.

31208+~ -Hhere-an-astachnens-is-2evied-upon-any-skares-er~-ghave
aceounis-of-federal-savings-and-lean-apseeiasion-or-upen-aay-debis
owing-by-any-cuek-aseoeinsiony-the-eopy-of-writ-apd-notice-chati-be
defi-with-the-wanager-or-any-othey-officer-of-sush-assoeiation-as
the-effice-er-branch-thereof-gi-vhich-sueh-shares-ar-ghare-geeounss
were-issued-or-cueh-debi-ineurred-if-sueh-offiee-or-braneh-is-stidd *-
being-painsained;-and-etherwise-at-the-prineipai-offiee-af-guch-a8s0-
eintions ~-AR-atiachnens-wkickh-kos-rot-been-cerved-as-previded-1in-~shis
eeetion-ekali-not-be-effeesive-an-Eo-any-chare-or-share-acesunt-insued
by-any-sueh-asseeintion-or-as-so-any-debb-ewing-by-any-sueh-assoeintsion
if-suech-share-or-aceouni-vas-iecued-er-suek-debi-ineurred-at-an-office

er-branek-Rot -850~ servedy

Comment. Section 11208 is superseded by Section 488.040 of the Code

of Civil Procedure.
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Eealth & Safety Code § 11680.5. Action for recovery of funds expended in
narcotics investigetions; attachment
suthorized

Sec. . BSection 11680.5 of the Health and Safety Code is amended
to read:

11680.5. The State of California, or any political subdivision
thereof, may maintain an action against any person or persons engaged
in the unlawful sale of narcotics for the recovery of any public funds
paid over to such person or persons in the course of any investigation
of viclations of Division 10 (commencing with Section 11000) of the
Health and Safety Code. All proceedings under this section shall be
instituted in the Superior Court of the county where the funds were
paid over, where the sale was made, or where the defendant resides.

In any action under this section, & writ of attachment may be issued

pursuant to Chapter 5 (commencing with Section 485.010) of Title 6.5

of Part 2 of the Code of Civil Procedure to attach any funds paid over

or any other funds on the defendant's person at the time of his arrest.

Comment. Section 11680.5 1s amended to restore the ability of the state
to attach any public funds paild over in the course of a narcotics investiga-
tion (and other funds on the defendant's person at the time of his arrest).
See former Code Civ. Proec. § 537(b), Cal. Stats. 1961, Ch. 1164, p. 2906,

§ 2. The amendment alsc makes clear that the attachment mey be issued ex

rarte pursuant to Code of Civil Procedure Section 485.010 et seq.
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Labor Code § 300 (technical amendment)

Sec. . BSection 300 of the Labor Code is amended to read:

300. No assignment of, or order for wages or salary, earned or to
be earned, shall be valid unless:

(@) Such assignment is contalned in & separate written instru-~
ment, signed by the person by whom the said wages or salary have been
earned or are to be earned, and identifying specifically the trans-

action to which the assignment reletes; and

-

(b) Where such assiganment of, or order for wages or salary is made by

a married person, the written consent of the husband or wife cof the person

meking such assignment or order is attached to such assignment or order;

and
(c) Where such assignment or order for wages or salery is made

by a minor, the written consent of a parent or guardian of such minor
is attached to such order or assignment; and
(d) Where such assignment of or order for wages or seslary is made

by a person who is unmarried or whe is an adult or who is both un-

married and adult, & written statement by the perscn making such assign-

ment or order, setting forth such facts, is attached to or included in
;;ch assignment or order;

(e) HNo other assignment or order exists in connection with the
same transaction or series of transactions and a written statement by
the perscn making such assignment or order to that effect, 1is attached
thereto or included therein; and

(£} A copy of such an assignment or order and of the written
statement provided for in subdivision (d) hereof, authenticated by a
notary public, shall have been filed with the employer, accompanied by

an itemized statement of the amount then due to the assignee; provided,
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§ 300
thal at such time no other assigmment or order for the payment of any
wages or salary is subject to payment, and no saiitachmeni-ey levy On

execution against said wages or salery 1s in force. Any wmalid assigne-

ment, when filed in accordance with the provisions contained herein,
shall have priority with respect to any subsequently filed assignment
or order or subsequent astaekmest-or levy on execution. Amy power of
attorney to assign or collect wages or salary shall be revocable at
any time by the maker thereof.

No assignment of, or order for wages or salary shall be valid un-
less gt the time of the making thereof, such wages or salary have been
earned, except for the necessities of life and then only to the person
or perscns furnishing such necessities of life directly and then only
for the amount needed to furnish such necessities. Under any assign-
ment of, or order for waeges or salary to be earned, & sum not to exceed
50 per centum of the .assignor's wages or salary, and not to exceed 25
per centum of the assignor's wages or salary, upon the showing that
such wages or salary are necessary for the support of his mother, father,
spouse, children or other members of hie family, residing in this State
and supported in whole or in part by his labor, shall be collectible.
from the asslgnor's employer at the time of each payment of such wages
or salary.

The employer shall be entitled to rely upon the statements of a
fact in the written statement provided for in subdivisions (d) and (e)
hereof, without the necessity of inquiring into the truth thereof, and
the employer shall incur no liability whatsoever by reason of any
payments made by him to an assignee under any assignment or 6rder, in

relisnce upon the facts so stated.
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§ 300

No assignment of or order for wages or salary earned or to be
earned shall be valid under any circumstances, if the wages or salary
earned or to be earned &re paid under a plan for payment at & central
place or places established under the provisions of Section 204a of
this code.

This section shall not apply to deductions which the employer may
be requested by the employee to make for the payment of life, retirement,
disability or unemployment insurance premiums, for the payment of taxes
owing from the employee, for contribution to funds, plans or systems pro-
viding for death, retirement, disability, unempleoyment, or other benefits,
for the payment for goods or services furnished by the employer to the
employee or his family at the request of the employee, or for charitable,

educational, patriotic or similar purposes.

Comment. Section 300 1ls amended to delete the reference to attachment
of wages or salary of an employee. Such property is no longer subject to
attachment. See Code Civ. Proc. § 487.010. See also Code Civ. Proe.

§ u483.010.
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labor Code § 404 (technical amendment)

Sec. . Section 404 of the labor Code is amended to read:
4OL. Any money put up as a bond under sections 401, 402 and LO3
shall be sukjeet-to-garnishmenty-atiachmens-oy-eieension-onty-by ;

(a) Exewpt from executlon except in an action between the

employer 5 and the employee or applicant, or their successors or
assigrs y-and-shail-be-returmed ;

(b) Returned to the employee or applicant together with accrued

interest thereon, immediately upon the return of the money or property
entrusted to the employee or applicant and upcn the fulflllment of the
agreement, subject only to the deduction necessary to balance accounts

between the employer and employee or applicant.

Comment. Section 404 is amended to make clear that it provides no
separate authorization to attach money put up as & bond. Such property is
only subject t0 levy in actions in which attachment is authorized pursuant
to Code of Civil Procedure Section 483.010. Compare former Section 40k,
cal. Stats. 1937, Ch. 90, p. 204, § 40Ok with Code Civ. Proc. § 483.010
(actions in which attachment authorized). However, Section 404 continues

to exempt such property from levy by third persons under any clrcumstances.

-252-



Iabor Code § 5600. Authorization and grounds for issuance of attachment;
ameunt

Sec. . Section 5600 of the labor Code is smended to read:

5600. The appeals board may, upon the filing of an application
by or on behalf of an injured employee, his dependents, or any other
party in interest, direct the county clerk of any county to issue
writs of attachment authorizing the sheriff to attach the property
of the defendant as security for the payment of any compensation
which may be awarded in any case:

(a) Mentioned in Section 432 415.50 of the Code of Civil Pro-
cedure, or

(b) Where the empleyee employer has failed to secure the payment
of compensation as required by Article 1 of Chapter 4 of Part 1 of
this division.

Such attachment shall be in an amount fixed by the sppesls board,
not exceeding the greatest probable award against the defendant in

such matter.

Comment. Section 5600 is amended (1) to eliminate the cbsolete refer-
ence in subdivision (&) to former Section 412 of the Code of Civil Procedure
and (2) to correct subdivision (b} to refer to the "employer" rather than
the "employee." Former Section %12, Cal. Stats. 1968, Ch. 132, p. 346, § 3,
authorized service by publicaticn; 1ts present counterpart, Section 415.50
of the Code of Civil Procedure has been substituted here. Article 1 (com-
mencing with Section 3700) of Chapter L of Part 1 of this division, reguires
an employer to secure compensation. The term "employer" was used in an
earlier version of this section, Cal. Stats. 1923, Ch. 197, p. 438, § 1, and
the change here simply corrects a later typographical error.
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Iabor Code § 5601 {+technical amendment)

Sec. . Bection 5601 of the Labor Code is amended to read:
5601. The provisions of Pars-2y-Title-Fy-Chapser-by Title 6.5

{commencing with Section 480.010) of Part 2 of the Code of Civil Pro-

cedure, as far as applicable, shall govern the proceedings upon at-

tachment, the appeals board being substituted therein for the superiew

court or judiclasl officer .

Comment. Section 5601 has been amended to include the appropriate cross-

reference to the Code of Civil Procedure.

Note. The remaining iwo sections in this chapter dealing with attachment
provide as follows:

5602. No writ of attachment shall be issued except upon the order
of the appeals board. Such order shall not be made where it appears
from the application or affidavit in support thereof that the employer was,
at the time of the injury to the employee, insured against liability
imposed by this divisicon by any insurer. If, at any time after the
levying of an attachment, it appears that such employer was so insured,
and the regqulsites for dismissing the employer from the proceeding and
substituting the insurer as defendant under any method prescribed by
this division are established, the appeals board shall forthwith dis-
charge the attachment.

5603. In levying attachments preference shall be given to the real
property of the employer.
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Penal Code § 1208 {technical amendment)

Sec. . Section 1208 of the Penal Code is amended to read:

1208. (a) The provisions of this section, insofar &s they relate
to employment, shall be operative in any county in which the board of
supervisors by ordinance finds, on the basis of employment conditions,
the state of the county Jail facilities, and other petinent circum-
stances, t£at the operation of this section, insofar as it relates to
employment, in that county is feasible. The provisions of this section,
insofar as they relate to education, shall be cperative in any county
in which the board of supervisors by ordinance finds, on the basis of
education condltions, the state of the county jail facilities, and other
pertinent circumstances, that the operation of this section, insofar as
it relates to educmtion, in that county is feasible. In any such ordi-
nance the board shall prescribe whether the sheriff, the probation
officer, or the superintendent of s county industrial farm or industrial
road camp in the county shall perform the functions of the work furlough
administrator. The board of supervisors may also terminate the operative-
ness of this section, either with respect to employment or educaticn in
the county if it finds by ordinance that, hecause of changed circumstances,
the operation of this section, elther with respect to employment or edu-
cation in that county is no longer feasible.

(b) When a person is convicted of & misdemeanor and sentenced to
the county Jjail, or is impriscned therein for nonpayment of a fine, for
contempt, or as a condition of probation for any criminal offense, or
committed under the terms of Section 6404 or 6406 of the Welfare and
Institutions Code as a hablt-forming drug addict, the work furlough ad-
ministrator may, if he concludes that such person is & fit subject therefor,
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§ 1208
direct that such person be permitted to~continue in his regular employ-
ment, if that is compatible with the requirements of subdivision {d), or
may authorize the person to secure employment for himself, unless the
court at the time of sentencing or committing has ordered that such per-
son not be granted work furloughs. The work furlough administrator may,
if he concludes that such person is a fit subject therefor, direct that
such person be permitted to continue in his regular educational program,
if that is compatible with the reguirements of subdivision (&), or may
authorize the person to secure education for himself, unless the court at
the time of sentencing has ordered that such person not be granted work
furloughs.

{c)} If the work furlough administrator so directs that the prisoner
be permitted to continue in his regular employment or educational program,
the administrator shall arrange for a continuaticn of such employment or
education, so far as possible without interruption. If the prisoner
does not have regular employment or a regular educational program, and
the administrator has authorized the prisoner to secure employment or
education for himself, the priscner may do so, and the administrator may
assist him in doing so. Any employment or education so secured must be
suitable for the prisoner. Such employment or educational program, if
such gducational program includes earnings by the priscner, must be at
a8 wage at least as high as the prevailing wage for similar work in the
area where the work is performed and in accordance with the prevailing
working condltions in such area. In no event may any such employment or
educational program involving earnings by the prisoner be permitted where
there is & labor dispute in the establishment in which the prisoner is,

or is to be, employed or educated.
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§ 1208

(4) Whenever the prisoner is not employed or being educated and
between the hours or periods of employment or education, he shall be
confined in the facility designated by the board of supervisors for
vork furlough confinement unless the work furlough administrator directs
otherwise, If the prisoner 1s injured during e period of employment or
education, the work furlough administrator shall have the authority to
release him from the facility for continued medical treatment by private
physicians or at medical facilities at the expense of the employer, work-
man's compensation insurer, or the prisoner. Such release shall not be
construed as assumption of liability by the county or work furlough ad-
ministrator for medical treatment obtained.

The work furlough administretor may release any prisoner classified
for the work furlough program for a period not to exceed T2 hours for
medical, dental, or psychlatric care, and for femily emergencies or
pressing business which would result in severe hardship if the release
were not granted.

(e} The earnings of the prisoner may be collected by the work fur-
lough administrator, and it shall be the duty of the prisoner's employer
to transmit such wages to the administrator at the latter's reguest.
Barnings levied upon pursuant to 8 writ of aiischmenit-er execution or in
other lawful manner shall not be transmitted to the administrator. If the
administrator has requested transmittal of earnings prior to levy, such
request shall have priority. In a case in which the functions of the
administrator are performed by a sheriff, and such sheriff receives a
writ of sttachwment-ew execution for the emrnings of & prisoner subject
to this section but has not yet requested transmittal of the prisoner's

earnings pursuant to this section, he shall first levy on the earnings
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§ 1208
pursuant to the writ. When an employer or educator transmits such earn-
ings to the administrator pursuant to this subdivision he shall have no
liability to the prisoner for such earnings. From such earnings the
administrator shall pay the prisoner's board and personal expenses, both
inside and outside the Jjail, and shall deduct so much of the costs of
administration of this section as is allocable to such prisoner, amd, in
an amount determined by the administrator, shall pay the support of the
prisoner's dependents, if any. If sufficient funds are available after
making the foregoing payments, the administrator may, with the consent
of the prisoner, pay, in whole or in part, the preexisting debts of the
prisoner. Any balance shall be retained until the prisoner's discharse
and thereupon shall bhe paid to him.

(f) The prisoner shall be eligible for time credits pursuant to
Sections 4018, 4019, and 4019.2.

{g) In the event the prisoner vioclates the conditions lsid down
for his conduct, custedy, education, or employment, the work furlough
administrator may order the balance of the prisoner's sentence to be
spent in actual confinement.

(h) Willful failure of the prisoner to return to the place of con-
finement not later than the expiration of any period during which he is
authorized to be awsy from the place of confinement pursuant to this
section is punishable as provided in Section 4532 of the Penal Code.

(1) As used in this section, "education" includes vocational train-
ing, and "educator” includes a person or institution providing vocation-

al training.

-258.



§ 1208
(j) This section shall be knowvn and may be cited as the "Cobey

Vork Furlough law".

Comment. Section 1208 is amended to delete the reference to attachment
of the earnings of a priscner. Such property is no longer subject to attach-

ment. See Code Civ. Proec. § 487.010. See also Code Civ. Proc. § 483.010.

=250~



Revenue & . Taxation Code §6713 (technical amendment }

Sec. . Sectlon 6713 of the Revenue and Taxation Code is
amended to read:

6713. 1In the action a writ of attachment may issue; amd me berd er
affidavit previeus e the isening of the attaehment is reguived- be

issued pursuant to Chapter 5 (commencing with Section 485.010) of Title

6.5 of Part 2 of the Code of Civil Procedure.

Comment. Sectlon 6713 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. Chapter 5 (commencing with Section
485.010) provides a procedure for the ex parte issuance of a wrilt of attach-
ment upon proper application supported by affidavit. Because the action is

on behalf of the state, no undertaking is required. Code Civ. Proc. §.1058.
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Revenue & Taxation Code § 7864 (technical amendment)

Sec. . Section 7864 of the Revemue and Taxation Code is
amended to read:

786k. In the action a writ of attachment may iseues-and-ne-bend
e¥-affidavis-previous-to-she-icuing-of-the-attachment-ip-roguived

be issued pursuant to Chapter 5 {commencing with Section 485.010) of

Title 6.5 of Part 2 of the Code of Cilvil Procedure.

Comment. Section 7864 has been amended to include the mppropriate cross-
reference to the Code of Civil Procedure. Chapter 5 (commencing with Section
485,010) provides a procedure for the ex parte issuance of a writ of attachment
upon proper application supported by affidavit. Because the sction is on

behalf of the state, no undertaking is required. Code Civ. Proc. § 1058.
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Revenue & Taxation Code § 8972 (technical amendment)

See. . BSection 8972 of the Revenue and Taxation Code is
amended to read:

8972. 1In the action a writ of attachment may iesuey-ard-ne-bead
er-affidavit-previous-io-the-igeuing-of-the-attachnent-ie-reguired,

be issued pursuant to Chapter 5 (commencing with Section 485.010) of

Title 6.5 of Part 2 of the Code of Civil Procedure.

Comment. Section 8972 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. Chapter 5 {commencing with Section
485.010) provides a procedure for theexparte issuance of & writ of attachment
upon proper application supported by affidavit. Because the action 1s on

behalf of the state,no undertaking is required. Code Civ. Proc. § 1058,
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Revenue & Taxation Code § 10074 (technical amendment)

Sec. . Section 1007k of the Revenue and Taxation Code is
amended to read:

10074. 1In the action a writ of attachment may issuey-ard-ne-bend
er~pffidavis-previous-to-the-igsuing-of-the-attachmens-ig-requireds

be issued pursuant to Chapter 5 {commencing with Section 485.010) of

Title 6.5 of Part 2 of the Code of Civil Procedure.

Comment. Section 10074 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure., Chapter 5 (commencing with Section
485.010) provides a procedure for the ex parte issuance of a writ of attach-
ment upon proper application supported by affidavit. Because the action is

on behalf of the state,no undertaking is required. Code Civ. Proc. § 1058.
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Revenue & Taxation Code § 11472 (technical amendment)

Sec. . Section 11472 of the Reverue and Taxation Code is
amended to read:

11472, In the action a writ of attachment may issuey-ard-ne-bend
or-affidavis-previous-to-the-igming-of-the-astachment-ig-requiredy

be issued pursuant to Chapter 5 (commencing with Section 485.010) of

Title 6.5 of Part 2 of the Code of Civil Procedure.

Comment. Section 11472 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. Chapter 5 {commencing with Section
485.010) provides a procedure for the ex parte issuance of a writ of attach-
ment upon proper application supported by affidavit. BPBecause the action 1is

on behalf of the state, no undertaking is required. Code Civ. Proc. § 1058.
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Reverue & Taxation Code § 12680 (technical amendment)

Sec. . Section 12680 of the Revenue and Taxation Code is
amended to read;

12680. A writ of attachment may be issued in the action y-and-ze
bopd-er-affidaviz-previeus-o-the-igsuing-ef-the-atsacknent-is-requiredy

pursuant to Chapter 5 (commencing with Section 485.010) of Title 6.5 of

Part 2 of the Code of Civil Procedure.

Comment. Section 12680 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. Chapter 5 {commencing with Section
L485.010) provides a procedure for the ex parte issusnce of a writ of sttach-
ment upon proper application supported by affidavit. Because the action 1s

on behalf of the state,no undertaking is required. Code Civ. Proc. § 1058,
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Revenue & Taxation Code § 18833 (technical amendment)

Sec. . Section 18833 of the Revenue and Taxation Code is
amended to read;

18833. In the action & writ of attachment may be issued y-and-me
bord-ar-gffidavit-previous-to-ithe-igsuing-of-the-aisachpent-is-rvequired~

pursuant to Chapter 5 {commencing with Section 485.010) of Title 6.5 of

Part 2 of the Code of Civil Procedure.

Comment. Section 18833 has been amended to include the appropriste cross-
reference to the Code of Civil Procedure. Chapter 5 (commencing with Section
485.010) provides s procedure for the ex parte issuance of a writ of attach-
ment upon proper application supported by affidavit. Because the action is

on behalf of the state, no undertaking is required. Code Civ. Proc. § 1058.
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Revenue & Taxation Code § 26251 (technical amendment)

8ec. . Sectlon 26251 of the Revenue and Taxation Code is
amended to read:

26251. At any time within six years after the determination of
liability for any tax, penmalties, and interest or within the period during
which a 1lien is in force as the result of the recording of a certificate
under Sections 26161 or 26161.5, the Franchise Tax Board may bring an
action in the courts of this state, of any other state, or of the United
States in the name of the people of the State of California to collect the
amount due, together with penalties, and interest. The Attorney General
or counsel for the Franchise Tax Board shall prosecute the action. In
such action a writ of attachment may be lssued y-and-ne-berd-er-affidavis
previeus-te-she-iseuing-of-said-asinchrens-ie-requireds pursuant to

Chapter 5 (commencing with Section 485.010) of Title 6.5 of Part 2 of the

Code of Civil Procedure.

Comment. Section 26251 has been amended to include the appropriste cross-
reference to the Code of Civil Procedure. Chapter 5 {commencing with Section
485.010) provides a procedure for the ex parte lssuance of a writ of attachment
upon proper application supported by affidavit. Because the action is on

behalf of the state,no undertaking is required. Code Civ. Proc. § 1058.
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Revenue & Taxation Code § 30302 (technical amendment}

Sec. . Secticn 30302 of the Revenue and Taxation Code 1s
amended to read:

30302, In the action a writ of attachment msy ieswey-and-se-bend
er-affidavit-previsug-ie-the-igsuing-of -the-attachmeni-ia-reguiredy

be issued pursuant to Chapter 5 (commencing with Section 485.010) of

Pitle 6.5 of Part 2 of the Code of Civil Procedure.

Comment. Secticn 30302 has been amended to include the appropriate cross-
reference to the Code of Civil Procedure. <Chapter 5 {commencing with Section
485.010) provides & procedure for the ex parte issuance of a writ of attach-
ment upon proper application supported by affidavit. Bechuse the action is on

behalf of the state, no undertaking is required. Code Civ. Proc. § 1058.



RHevenue .g ' Taxation Code § 32352 {technical amendment)

Sec. + Section 32352 of the Revenue and Taxation Code is
amended to read:

32352, In any sult brought to enforce the rights of the State with
respect to taxes, a certificate by the board showing the delinguency
shall be prima facie evidence of the levy of the tax, of the delinquency
of the amount of tax, interest, and penalty set forth therein, and of
compiiance by the board with all provisions of this part in relation to
the computation and levy of the tax. In the action & writ of attachment
mey issuey~opd-po-bend-er-affidavis-previous-to-ihe-issuing-of-the-atdach-

ment-chall-be-vequired- be issued pursuant to Chapter 5 (commencing with

Section 485.010) of Title 6.5 of Part 2 of the Code of Civil Procedure.

Comment. BSection 32352 has been amended to ineclude the appropriste cross-
reference to the Code of Civil Procedure. Chapter 5 (commencing with Section
485.010) provides a procedure for the ex parte issuance of a writ of attach-
ment upon proper application supported by affidavit. Because the action is on

behalf of the state,no undertaking is required. Code Civ. Proc. § 1058.
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Water Code § 71685.5 {technical amendment)

Sec. . Section 71685.5 of the Water Code is amended to read:

71685.5. The district may bring a suit in the court having juris-
diction against any producer of ground water from the ground water
supplies within the district for the collection of any delinguent re-
plenishment assessment, interest, or penalties. The court having juris-
diction of the sult may, in addition to any judgment, award interest and
costs on any Jjudgment as allowed by law. Ekeould-ike-dipiriecs-seck-an
atischment-againgi-tke-properiy-of-any-pared-defendant-shereiny -the
disirieds-shaii-net-be-requived-to-furnish-bend-or-other-undersaking-aa
provided-in-Pars-2y-Pisle-Fy-Chapser-li-{ commeneing-with-Seetion-537)-of

the-Code-of-Civil-Procedures

Comment. BSecticn 71685.5 is amended to delete the cbsolete reference to
the attachment provisions of the Code of Civil Procedure. See Title 6.5
( commencing with Section 481.010) of Part 2 of the Code of Civil Procedure.
The substance of the deleted provision is contained in Code of Civil Procedure

Section 1058.
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Welfare & Institutions Code § 1834 (technical amendment)

Sec. . Section 183h of the Welfare and Institutions Code is amended
to read:

1834. The earnings of the ward shall be collected by the Youth
Authority work furlough administrator, and it shall be the duty of the
ward's employer to transmit such wages to the administrator at the latter's
request. Earnings levied upon pursuant to writ of aiitachmeni-sr execution
or in other lawful wmamuer shall not be transmitted to the administrator.

If the administrator has requested transmittal of earnings prior to levy,
such request shall have priority. When an employer transmits such earn-
ings to the sdministrator pursuant to this section he shall heve no lia-
bility to the ward for such earnings. From such emrnings the administra-
tor shall pay the ward's board and perscnal expenses, both inside and oute
slde the detention facility, and shall deduct .20 much of the costs of ad-
ministration of this article as is allocable to such ward. If sufficient
funds are avallable after making the foregoing payments, the administrator
may, with the consent of the ward, pay, in whele or in part, the pre-
exlsting debts of the ward. Any balance shall be retained until the ward's

discharge and theresupon shall be paid to him.

Comment. Section 1834 is amended to delete the reference to sttachment
of the .earnings of a ward. Such property is no longer subject to gttachment.

See Code Civ. Proc. § 487.010. See also Code Civ. Proc. § 483.010.
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Welfare & Institutions Code § 17409 (technical amendment)

ment..

Sec. . Section 17409 of the Welfare and Institutions Code is
amended to read:

17H09. There shall be exempt from the transfers and grants author-
ized by Secticon 1710 and from asssehment-and execution on claims under
Section 17403 against property acguired by persons for the support of
whom public moneys have been expended all of the following property:

(a) Cash to the amount of fifty dollars ($50).

(b) Personal effects and household furniture to the value of five
hundred dollars {$500).

(c¢) An interment space, crypt, or niche intended for the interment
of the applicant or reciplent of sld.

(d) Funds placed in trust for funeral or burial expenses to the
extent that such funds do not exceed the sum of five hundred dollers
($500).

(e} Insurance policies having an actual cash surrender value of
not to exceed five hundred dollars {$500).

{f) Real or personsl property of a recipient of public assistance,
with respect to aid or county hospital care granted after Mey 21, 1963.

No county shall withhold emergency medical or hospitsl care from
any person pending his giving security for reimbursement to the county

for the care or hospitalization to be provided to him.

Comment. Section 17409 is amended to eliminate the reference to attache

Property which is exempt from execution is exempt from attachment in any

event. See Code Civ. Proc. § 487T.020(a). Elimination of the term here avoids

any implication that this section authorizes attachment of property not listed

as exempt. Compare Section 483.010 (actions in which attachment authorized).
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Severability Clause

Sec. . If any provision of this act or the application thereof
to any person or circumstance is held invalid, such invalidity shail
not affect any other provision or application of this act which can
be given effect without the invalid provision or application, a&nd to

this end the provisions of this act are severable.
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Operative Date

Sec. . (a) This act becomes operative on January 1, 1975.

{v) Except as otherwise provided by rules adopted by the Judicial
Council effective on or after Jamwary 1, 1975, this act shall not apply
to any vrit of attachment issued prior to January 1, 1975, and such
writs of attachment shall continue to be governed in all respects by
the provisions of Chapter U4 {commencing with Section 537) of Title T

of Part 2 of the Code of Civil Procedure in effect on December 31, 197h4.
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fx Olficlo PREJUDGMENT ATTACHMENT RECOMMENDATION--NEW SECTIONS

The new sections {buff and green sheets) attached to the First Supple-
ment to Memorandum 73-5 supersede the sections with the same number that
were included in the prejudgment attachment recommendation dated 12/21/72
{originally attached to Memorandum 73~5)}.

To update your copy of the recommendation, remove the old sections
and insert the new ones. The buff pages are to be inserted in the white
portion, and the green pages are to be inserted in the pink portion, of
the original reccommendation.
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APPENDIX

CODE OF CIVIL PROCEDURE SECTIONS 537-561.
(disposition under draft statute indicated in the margin)

337. The plaintif(, in an action speciied in SectioM™~
537.1. at the time of issuing the swinrons, or at any time
afterward, may have the property specified in Section
337.3 of a defendant specified in Section 537.2 attuched in
accordance with the procedure provided for in this § 484.010
chapter, as security for the satisfaction of any judgment .
that may be recovered, unless the defendunt gives
security to pay such judgment, as provided for in this -
chapter.

537.]. An action referred to in Section 537 is an actioi~
or actions by the same plaintifl in which the total sum
claimed, exclusive of interest, attorneys' fees and costs, is
five hundred dollars {$500) or more and which is one or
more of the following:

(a) An action against a defendunt described in
subdivision (a), (b) or (c) of Section 537.2 for a liquidated
sum of money based upon

(1) Monev loaned; or

(2) A negotiable instrument; or

{37 The sale or lease of, or a license to use, real or
personal property (including, without limiting the
generality of the foregoing. goods sold and delivered on
open account); or

(4) Services rendered,

_if the claim is not secured by any mortgage, deed of trust
or security interest on real or personal property or, if
originally so secured, such security has, without uny act of
the plaintiff, or the person to whomn the security was-
given, become valueless, The fact that inferest. attornesy’
tees, costs or any combination thervol are cliiimed by the
plaintiff in addition to the principal amount of the debt
shall not make the coliing unliquidated within the
meaning of this section. .

{b) An action against a defendont described in Not contimed
subdivision (d) of Section 3372 for the recovery of  Note 1o § 483 oo
money. —— '

§ 483.010
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337.2. The defendants referred to in Section 337 are;
(a} All corporations organized under the General
Corporation Law or under Part 4 fcommencing with
Section 13400) of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business
corporations. , :
{b) All partnerships organized under the Uniform
Partnership Act {Chapter 1 (commencing with Section
15001) of Title 2 of the Corporations Code} or the See § 483.010,
Uniform Limited Partnership Act (Chapter 2
(commencing with Section 15501} of Title 2 of the
Corporations Code} or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.
{¢) Individuals engaged in a trade or business. =
(d) Any person not residing in this state {including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 (commencing
with Section 6403) of Part 11 of Division 1 of Title 1 of the Not continued. See
Corporations Code, and any foreign partnership which Note to § 483.020. .
has not filed a designation pursuant to Section 13700 of ’
the Corporations Code). or who cannot after due
diligence be found within this state, or who conceuls
himself to avoid service of summons R

337.5. The property roferred to in Section 337 is the ™
foliowing properts not exempt from exeeution (without See § LU87.020(a)
regard to whether a cluim of exemption shall be filed)y
¥

(u) With respeet to corporations and partnerships™s )
referred to i suidivisions sar and (b, of Scetion 337.2,all - § "'87-010(3) (b)
corporute preperty and all partnership properts. — 3w

‘B With  respect to fedividuns rvibr;‘ﬂ! O
subdivision (¢} of Section 537.2 all of the following: § 487.010(c)

{1} Inventory.

~— § u87.020(e)(5)

(2) Accounts, contract rights, chattel puper, and
general intungibles consisting of any right to payment .
of money (exclusive of those referred to in paragraph '
(3) of this subdivision), except any such individual ° “87.010(c)(1)
claim with a principal balance of less than one hundred
fifty dollars ($150}. ey
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$ 537.3

{3} Bank accounts and other deposit accounts;
except the first one thousand dollars {$1.000) balance
in any single bank or branch bank (but, it the
defendant has accounts in more than one bank or
branch bank, the court, upon application of the
plaintiff at the hearing provided for in Section 3384,
may direct that the writ be levied on balances of less
than one thousand dollars ($1,000) in a given bunk or
branch bank if an aggregate of one thousand dollars

§ 487.010(c)(2)

($1,060) in all such accounts remains free of the levy).

{4) Securities. | - ———§ 487.010{c)(8)

~(5) Equipn'zent.

§ 487.010(c}(3)

(6) Real estate, including any leasehold estate with —§ 487.010(e)(7)

an unexpired term of one year or more. .l

The court, however, upon application of the defendantatr——

the hearing provided for in Section 5384 or at uny time
thereafter upon five days’ notice to the plaintiff, shall
exclude from the effect of the levy or release from the
levy, as the case may be, any of the foregoing property
which the court finds is necessary for the support of the
defendant and his family after taking into consideration
all of his other income and assets not subject to levy or not

levied upon. e

The terms used in this subdivision which are defined in  See gery

the Commereial Code shall have the meanings therei
specified. -

{¢) With respect to a defendant referred to

subdivision (d} of Section 537.2, all property of the

defendant. _—

§§ u8k.o70, u4BL.0g90(b),
487.020

nitions, Ch. 1

(§$ 481.010-481.220)

not continued

537.5. In cases of attachiment the clerk of the court —

with whom the complaint is filed, if requested by plaintiff
in writing at the time of filing the complaint, shall not
make public the fact of the filing of the complaint, or of
the issuance of the attachment, until after the filing of the
return of service of the notice and temporary restraining
order or of the writ of attachment if issued without
notice, except that if the return of service of the notice

-277~
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§ 537.5

and temporary restraining order or of the writ of
attachment is not made within 30 days after the filing of
the complaint in the action, the clerk of the court with  § L82.050(e)
whom the complaint is filed shall make available to the
public the records and documents in such action__.
However, the clerk of such court shall make the entire™™
file in the action available for inspection ;t any time to % 482.050(b)
any party named in the complaint, or to his attorney. __-

%’l‘ﬁ: request by plaintiff that the fact of filing of P
complaint or issuance of an attachment not be made
public may take the form of a notation to that effect, 3 482.050(¢c)
made by rubber stamp or other suitable means, at the top
of the first page of the complzint filed with the clerk. —

538. A plaintiff iiesiring the issuunce of a writ of
attachment - shall file with the court an application
supported by an affidavit or affidavits based upon the §§ 484.020, 484.030
personal knowledge of the persons subscribing thereto
and showing all the following: e

(a) That the action is one in which the issuance of a

writ of attachment is proper under the provisions of = § L8k.020(a)
Sections 337 to 337.3, inclusive. J—
(b} That the indebtedness claimed in the complaint 5

justly due and presently owing to the plaintitf by the

defendant, over and above all legal seteffs or
cross-complaints, or, if the action is one against a -
defendant described only in subdivision {d} ot Seetion § kBh.020(b)
537.2, the amount cluimed by the plaintit!f aguinst the

defendant and that the plantitf bclieves that be has a

valid cause of action for an wnouat Af monev equal to that
stum. :

‘¢ That the attachment is not sought and the action
is not prosecuted to hinder, delay or defraud any other  § 484.020(c)
creditor of the defendant. —_

(d) That the plaintiff hus no information or belief that —
the defendant has filed any proceeding under the
National Bankruptey Act or hus made a general :
assignment for the benefit of creditors, or, if anv such § 484.020(d)
proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.

A —
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538.1 ”t:he coutt ot a eominissioner thereof, if satisfied
thhat_mewainda vits suamatted py che plaintiff pursuant to
Sectum_adtﬁ have established a prima facie case and that
’g}:e wction s one in which an attachment is properly
issuable under the provisions of this chapter, shall issue  §$ 486.020-486.030
W1thpalt any prior notice o the detendant a notice of
hearing {u_xd temporary restraining order conforming to
the provisions of Secticns 538.2 and 538.5 for service upon
the defendunt. . -
- \‘. . - P _— > - H . _-qh.._--
Z‘*-.c_.thu notice of the restraining order issued pursuant
to this section nor service of « copy thereof upon any bank
shall require any bank to observe the terms of the
restraining order.

See § 486.070

e ———

5382. The notice of hearing issued pursuant to
Section 538.1 shall provide for a hearing on the question
whether a writ of attachment shall issue to be held seven
business days fexclusive of Saturdays, Sundays and legal
holidays) after the service of the notice upon the
defendant or upon the first regular date luw and motion
matters are heard thereafter, whichever occurs later. The  g¢ 1840k, 486.080
notice and temporary restraining order shall be served ?
and return of service shall be made as provided in this
code for the service of a summons and complaint. The
notice shall be accompanied by a copy of the complaint
and a copy of the affidavit or affidavits filed by the
plaintiff under Section 538. e

538.3. The temporary restraining order fesued T
pursuant to Section 338.1 cshall prohibit prior to the
hearing any transfer by the defendant of any of his & 486.050
property in this state subject to the levy of 4 writ of
attachment, otherwise than in the ordinary course of_____.
business, and the issuancs by the defendant of uny checks ™
in excess of an aggregate of oue thousand dollurs 181,000)
against any of his bank accounts in this state to withdraw
any surns subject to such levy, which would reduce the
aggregate amount remaining on deposit to less thun the
amount of the plaintiff's claim, and the opening of uny_____
new bank accounts by the defendant. Without limiting™———
the generality of the phrase “not in the ordinary course
of business”, the payment by the defenaant ol an $ 486.050
antecedent debt shall not be considered in the ordinary -0
course of business within the meaning of this section.

§486.060
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§ 538.3

Not\mthstandmg the foregoing, checks may be issued H“
the defendant for any of the following purposes: - ,
“{a) To cover -ahy payrolls (including ail ﬁ'ingt.
benefits and. withholding  taxes) falling due in the .
‘regular course after the service of the. temporary
réstraining order and prior, to the levy of a writ of
attachment, but not-exceeding the dmount of three = .
bundred doI]ars ($300) per wee'k fof any mcﬁmdual '§ 486,060
_employee. '
(b) In: payment fdr goods thereaf ter deliv ercd to the

- . defendant C.0,D. for use in his trade or business.

_{¢} In"payment of taxes if penakies will neerué for
~ any delay in paymeént. .
(d) In f;:»aytm':r’i“t of legal fves Fur ti"e 1 prem nt‘ttm 1
of the defendant in the action. . —
The temporary restraining order-shall expire by ;tﬂ tTINR ::
unless a writ of attachment is issu¢d and lev ied within 30
da}s after the sérvice of the order or i the defe ndant § h&ﬁ 090
gives an undertaking as provided i Section 333 fiz.the
amount of plaintiff’s claim as security lor the paymient gz e
" any judgment recovered by the ph.nhff The rest swm‘z:-.- -
order shull be vacdted by the foirt upon ox pust o
: apphcat}an by the defendant if the court is satmﬁed that
there ‘is ‘no-danger that sufficient property of the § 486.100

- delerdant to scoure the plaintiff's ¢laim will not be
- uvailuble and subject to the levy of a writ of attachmeit, -

ifone i diréeted to be 1sbued at: the heaﬂng pmv:éed for
in Sechon 538 4 T . ———

538 4. The hearing shall be held before the murt ora
commiissiotier thereof on the day specified and shall take. m m
precederice over al) other matters not of a similar nature__.. SR
pending on that day. If the defendmt doés not appear at,
the heanng, in person or by ¢o , the court, \ﬁthonti

taking further eviderice, shall dxreet the derk to -

immediately issue & writ of attachment. Egch party shall .. 00 o o0 o
serve upori the otlier at leiist 24 hours. befbre the hearing i) hBhoSo, 484.070
any affidavits intended to'be introduced at the hearing, . |
unless the -court at the hearing for good' ‘emush shown

permits _the intreduction of affidavits not previously 4
served. Either party may also Intfodtice oral evidence at“: -

the hearing and the defendant shall ‘make available fol\, See ﬁenu‘allar
oral examination at the hearing himself or an officer or -\§ 454

‘agent of the defendant with igxowledge of the transaetion

on which the complaint is based, unless the court for good mf continued

ciause shown excuses compliance with this requirement.
- Upon the basis of the evidence introduced at the hearing,
~ the court shall determme whether the case. us gne in

ﬁ successﬂxl defenseto the claun asserted Ez___
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_ , - § 538.4

the plaintiff. If the court finds on the basis of T~
preponderance of the evidence. that grounds for the

issuance of an attachment exist and that the plaintiff has o
established thé probable validity of bis claim and the - § 48k.0g90(a)
absence of any reasonable. probability that a successful S
defense.can be asserted by the defendant, the eourt shall

© direct the clerk to immediately issue a writ-of
attachmient; otherwise; the court shull - dissolve the —
temporary. re$training order. The court may direct the ™. .
"order in ‘which the -writ shall be levied ‘upon different § 18l o
assets of the defendant, if in the aggregate they exeeediin 7 -090(e).
value an amount - clearly . adequate - to secure any - SRR

. judgment which may be.recovered by the platiff.

o

L T

£

5385, Notwithstanding the provisions'of Sections 538 — :

to 538.4; inclusive, the court shall, upon applicationhy the ~~ =~ . |
plaintiff, direct the immediate issuance of a writ of - §§ 485.010, 485.21G,
-attachment without any mnotice of hedring (pr, under . k85.220~ « . 0
" subdivision {¢) below, without any hearing) if anyoneor - - - :
 more of the following conditions exist: -~ ©
. {a) A "bulk sdles notice has. been’ recorded and

~ 'published with reSpect“-tq.pr,b&éﬁff of ‘the defendant . ,
* pursuant to the provisions of Division 6 {commencing - Y 185 .010(b) 2 N
with Section 8101) of the Commercial Code, suchwritto 0 -010(0)(2), (e}

 be issued upon the filing of the dpplication provided for SR

in Section 538 but to be limited to the goods covered by __.

the bulk sales notice; or an “escrow has béen opened ~

pﬂ:}sl;,aril;_to the pt‘oj\?i;siﬁns__(}}'I:Sectipn-'ﬂ"lﬂ?‘!ﬁof t,he;" B‘;;_si':&essv , , ,

and 'Professions Code with respect 10 the sale by -the. Y

‘defendant of a liquor license, such writ to be issued upon 57 h&s QJ._O(b)_(;;l, (g_) _
- the filing of the:application provided for; in Section 538 h

‘but to be limited to the attaching creditor's pro rutd shure -

.+ of the proceeds of the sale in escrow. .~ .o <
. {b) The plaintiff establishes to the satisfaction of the

_court that there is-a substantial dariger that the defendunt’ | S
- -will- “transfer, other -than. in the ‘ordinary course of - § 485.020(b}{1) .
business, réimove or conceal the property sought to be - o
attached; such writ to be issued wpon the filing of the

application provided for in Section 538"

. {c} The notice arid order issded pursuant to Section
' ,'3313-1- cannot behseiive;_d with the  use of reasonable :
iligence upon- the defendant within 10 divs after its : _
issuunce ancrlxihe court is satisfied that the defendunt has . See & "_’85'010('_]’){#}'*
departed from this state or conccals hininell to wéad ' o
“service of the notice, such writ to be issued: after the
- expiration of such I0-day period. - .
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(d; The defendant is one described i subdivision (ar
of Section 337.2, such writ shall be issued upors the filing
of the application provided Yor i Section 338, A writ of
attachment {1} which is issued under this subdivision and -
levied upon property of a defendant described in - Hot co:rhinuedo ‘See
subdivision (d) of Section 537.2 but who is not described. " Note to § k85.010,
in' subdivision (ay, (b) or (¢} of Section 537.2, or- {2} o
' - which is issued under this subdivision based upon 2 claim i R
which is not described in subdivision (a} of 8ection 537.1, . -
shall be released and discharged by thé court upon
mation of the defendant if the defendant files'a general, ,
appesrance in the action. If a writ of attachment is issued :—--'.
~under this subdivision and levied upon. property of a - .
" defendant who is described in Subdms:on‘(a) {b) or {c} .
of Section 5372 based upon a- clailn- described in LBh. 240
- subdivision {a) of Section 337.1, the defendant mayatsny 5 O PR
time aftet such levy, upon seven husiness days’ poticete .~~~ "
. the plaintiff, request a hearing pursuant to Section 5384. o Lo
At such hearing, uniess the court mékes the findings
' requited by that section for the issuance of a writ of . -
_att&chment; 1t shall release and discharge the wnt / o

‘ (a} Bﬁfore :ssumg thenehcefa'_f ordar ‘f"*
to Sechon B38.1 or the writ pursmrw' tion 5388, the
-plairmﬂ’ :_:i;;st f‘ﬁe wr:h the clerk ot &

effec i the defei “
plamhff w:ll pay all costs that may be a,warded to the -
defendant ‘and all- ‘damiages which he ‘may sustain by:
reason of the restraining order or-fthe attachment, not |
7 _‘_?xcﬁed'ng thesum:geciﬁédhlgthe unhieettakingi.s,zn&that. L R
_if the restraining order or the attachment is Harged - Compare § 490.020
- on'the ground that the ; ' Was not. Ent;ﬂ?d thereto . . §¥9° S
‘ -underSecﬁonsSS?tnsmz,mchxswet be plainti -willpa _
 all damages which the defendant ma have sustained’ by
_ reason’ of the restraitiing order or 't {e attaehmamt,
exceedmg the surn specified in the undertaking. The suf -
. -specified.in'the undertaking shail be onen-half {%j of the 489.220
- principal amount of the total indebtedness or damage i
claimed, excluding attorneys™ fees. Nothing herein- shali"'-h:'
~be construed, ‘to  preclude ' the acceptmce ‘of an . 5 539 060
undertaking in which a larger sum is specified, if such -
undertaking be offered. The ¢ourt on ex parté. app]watmn , '
of the plaintiff, may by written order, direct the j jssuance . -Kot_cootinued, See
of the restraining order or the writ on the filing of ani  § 339 220. '
undertuking in a lesser sum, if the court is satisfied thag <
(tihe defendant wﬂ]é)le ‘Ldqulatgli: prgtecn.d thereby. Th €
amages recoverable by the defendant pursaunt to this le#!
section shall include all damages proximately caused by ¢ . § "93 oao
. :}l}e service of the restrmmn,g order or l;hc !evyaf t}w Mﬁt G
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- and shall be sUppartcd by an affidavit or affidavits setting

§ 539
At any time after the i issuing of the restraining order or §§ 1.59 070, 9 030:

the attachment, but not later than five days after actual

notice of the levy of the writ of attachment, the g -

defendant may exc¢ept to the sufficiency of the sureties,—
~ If he fails to do so, he is deemed to. have waived. aii—em § 3!39.0&

objection to them. When excepted to, the plaintiffs™

sureties, within five days from service of written hotice of

exception, upon notice to the defendant of hot less-than -

two nor more than five days, ust Jushfy before the judge

or clerk of the-court in which the gction'is pendmg,m the - ...
sariie manner as;upon bail on arrest; and ypon failire to 5"89‘090
justify, or if others in their place fuil to justify, at the time :
and ;;ldace appomted the writ of attachment mu.-.t be'

vacat '

" The court, at any tune after i issuance of the restmmng

orderor the writ, on raotion of the defendant; ufter notice

_ to the. plaintiff; ‘or at the hearing pw'mant to Section - 5 "59'@(1')

5384, muy_ order the 4mount the: nndertahng

increased. - . /

{by The lwbihty of any’ surety furmshing 4 bunc‘r-“
pursuant. to this section, if any, may be enforced on.

" motion in the trial court without the ‘necessity -of an

independent action. Natice of the motion shallbe served © |
on the persons whaose liability is sought to be enforedd at

least 30 days priof to the time. set for hearing of the ..

mntion The notice shall stite the amount of the claim

forth the facts on which the cl.um is based. Such notice |

and affidavit may be served: in’ accordunte vnth any. - ht °°“=mm here.

shall serve and file urf affi dav:t or affidavits in opposition” -
to the motion showing such facts as may be deemed by
the judge hearing the miotion sufficient to present a

B triable issue of fact. If such showing is made, the issyes ta :

be tried shall be sperified by the court and trial thereof L

_shall be set for the earliest date convenient to the court, -
allowitig sulficient ‘time for discovery. The surety shall

not obtain a.stay of the proceedings pending: the’
determination of any tlnrd -party claims. Affidavits filed

pursusnt. to this section shall conform to the
© requirements presenbed for afﬁdav:ts ﬁ'led pursuant to’

Sechon 437c

. ' T . :
o MR YD T T e e e s e —
) - - R . T k)

. procedure authorized by Chapter 3 (e t)mvnencm;, with - :;:eg %:‘53:1“& “'.'7 :

- Sectiun 1016), Title 14 Part 2. Judament oy e cavered - 1978
_ in atcordance. with the notice ‘against the person-or - fﬂ: %)391
" persons served therewith, upless such ) Pperson of persons - .



§ 539a. 1Ievy on bank account, savings and loan association,
share or certificate, or property in safe deposit box not
wholly in name of defendant

If the debt, credit, or other personal property sought to be At
tached is (a) any bank account, or intcrest therein, not standing in
the name of the defendant or defendants or standing in the name of
the defendant or defendants and one or more other persons who are
not defendants, or (b) any savings and loan association share, in-
vestment certificate, or account, or interest therein, not standing in
the name of the defendant or defendants or standing in the name of g 489.240(a)
the defendant or defendanis and in one or more other persons who
are not defendants, or (¢) property in a safe deposit vault or box
maintained by a bank, trust company, savings and lean association,
or other corporation authorized and empowered to conduct a safe
deposit business and rented by it to a person or persons other than
a defendant or defendants or rented by it {o one or more such de-
fendants and to one or more other persons who are not defendants,
the provisions of this section and of Section 339 shall be complicd
with; otherwise, the levy shall not be effectual for any purpose and
shall be disregarded. The plaintiff shall provide and concurrently
with the lovy of the writ of attachment the sherilf, constable, or Compare § 489.060
marshal shall deliver to such bank, trust company, savings and loan ’
association, or safe deposit corporation a bond in an amount not less
than twice the amount of the plaintiff’s claim indemnifying the per-
son or persong, other than the defendant or defendants whose in-
terest is sought to be attached, rightfully entitied to such debt, credit,
or other personal properiy {(which persan or persons need not he § ]'89-21‘0(19)
named specifically in said bond but may be referred to generally in
the same manner as in this sentence), against actual damage by rea-
son of the taking or holding of such debt, credit, or other personal
property and assuring to such perscn or persons the return thereof o
him or them upon preof of his or their right thereto. Upon delivery ——
to it of the aforesaid bond such bank, trust company, savings and
loan association, or safe deposit corpovation shall comply with the
writ of attachment and shall not be liable to any person by reason
of such compliance or by reason of the nonpayment of any check or
other ouvder for the payment of money drawn against the account § 1‘(8’8'39‘3( c)
or other credit so attached and presented while the attachment is
in force or by reason of refusal to pay any withdrawal in respect
of the share, investment certificate or account so attached while the
attachment is in force or by reason of the removal, pursuant to the
wevy, of any of the contents of such safe deposit vault or box or by
reason of the refusal of such bank, trust company, savings and loan
association, or safe deposit corporation to permit access to such safe<-—
. deposit vault or box by the renter thereof. The bond described above
shall be executed by the plaintiff or plaintiffs with two or more suffi-
cient sureties. Exceptions to the sufficiency of the sureties may be
taken by any person claiming to be the rightful owner of the debt, § 489.040, 489.070
credit, or other personal property levied upon, in the samc manner l*a9-°30: 9.
as that provided in Section 539 of this code and when excepted to the

sureties must justify in the same manner as that provided in sa’ifl’_
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Section 339. The bank, trust company, savings and loan association, -

or safe deposit corporation to whom any such bond is delivered shau___gg:m:::tézugd,;sgegho

deliver it as directed by the cbligees thereof. Before giving access (6~ : .
any safe deposit vault or box the bank, trust company, savings ang

loan association, or safe deposit corporation may demand payment

to it of all costs and expenses of opening the safe deposit vault or box geig;gte to Fin. Code
and all costs and expenses of repairing any damage to the safe de-

posit vault or box caused by the opening thereof, —

§ 540. Direction and coramangd of writ; undertaking in lieu of property;
statement of nature of defendant’s title; multiple writs :

The writ must be directed to the sheriff, or a constable, or marshal of § 1488_030
any county in which property of such defendant may be, and must require
him to attach and safely keep all the properiy of such defendant within his
county not exempt from attachment, or so much of the properiy of such N
defendant as may be asufficient to satisfy the plaintiff’s demand ageinst §Ot C?g;gnued. See
such defendant, the amount of which must be stated in conformity with *
the amount stated in plaintiff’s affidavit filed pursuant to Section 538,
not exceeding the amount of the complaint, unless auch defendant give him<
security by the undertaking of at least two sufficient sureties, which must
firat be approved by a judge of the court issuing the writ, ar if said writ
of attachment is issued to another county then by a judge of a court, hav-
ing juriadiction in cases involving the amount specified in the writ, in the
county where the levy shall have been, or is about fo be, made, or deposit
a sum of money with the sheriff, constable, or marshal in an amount
sufficient to satisfy such demand against such defendant, in addition to  § h89.310{‘)_( e)
those ¢osts actually incurred to the time of giving the undertaking or the
deposit of money with the sheriff, constable, or marshal, a sum not to ex- ’
ceed 23 percent of the amount of the plaintiff’s demand, and in no event
more than one thousand dollars {$1,000), or in an amount equal to the
value of the property of such defendant which has been or is about to he
attached, in which caze to take such undertaking or sum of money in lieu
of the property which has been or is about to be attached. —

In the event that the action is against more than one defendant, any de-
fendant whose property has been or is about to be attached in the action
may give the sheriff, constable, or marshal such undertaking which must
first be approved by the judge as hereinabove provided, or deposit such
sum of money, and the sheriff, constable, or marshal shall take the same in
lieu of such property. Such undertaking, or the deposit of such sum of
money, shall not subject such defendant to, or make him answerable for,
any demand against any other defendant, nor shall the sheriff, constable,
or marshal thereby be prevented from attaching or be obliged to release § U89, 310{a)
from attachment, any property of any other defendant. However, such
defendant, at the time of giving such undertaking fo, or depositing
such sum of money with the sheriff, constable, or marshal, shall file
* with the sheriff, constabie, or marsha; a statement, duly verified by his
oath, wherein such defendanil shall state the characler of his title o the
attached property and the manner in which he acguired such title, and
aver and declare that the other defendunt or defendants, in the action in
which said undertaking was given or siuch sum of money was deposited, has
or have not any interest or claim of any nature whatsocver in or to said

property.
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Several writs may be issued upon the same affidavit aud undertaking  See Chapter l" Articles
simultanequsly oxr from time to time within 60 dayx after the filing of the 2 and 3, ang Chepter 5,
affidavit and undertaking, to the sheriffs, constables, or marshals of any - Article 3. See also
couni{y or countics, whether or nol any wril previously issued has beén Comment to Section
returned, 484 .310.

-

541. Securities, as defined in the Commercial Cod%\“'“’
;sha]! be levied upon as provided by Division 8 § L88.k10
é cu(;nmencmg with Section 8101) of the Commercial
Lode. —_—

§ 542. Instructions; manner of execution of writ

The sheriff, constable, or marshal, to whem the writ i3 directed and de-
livered, must, upon receipt of instructiona in writing, signed by the plain-
tiff or hiz attorney of record, and containing a description of the property, Egg ¥ ka8 -010,
and in the case of rezl property or growing creps the name of the record 030,
vwner of the real property to be attached, or upon which the crops are
growing, execute the same without delay, and if the undertaking muen-
tionrd in Section 540 of thix vode be not given, as foliows: el

1. Real property in name of defendant.
1. Real property, standing upon the records of the county in the name
of the defendant, must be attached, by recording with the recorder of the
county a copy of the writ, together with a description of the property at-
tached, and a notice that it is attached, and by serving an occupant of the
property, if there is one upon the property at the time service is attempted,
with a similar copy of the writ, deseription and notice, or if there is no
occupant then on the property, then, by posting the same in a con-
spicuous place on the property attached. Service upon the cecupant may be
made by leaving said copy of the writ, description and notice with the 9 488
occupant personally, or, in his absence, with any person, of suitable age -310
and discretion, found upon the property at the time service thercof is at-
tempted and who is either an employee or agent of such oceupant or a
member of his family or household. Where the property described in the
notice consists of more than one distinet lot, parcel or governmental sub-
division znd any of such lots, parcels, or governmental subdivisions lic with
relation to any of the othery so as to form one or more continuous, ua-
broken tracts, on¢ service or posting need be made as to each such continy
ous, unbroken tract.

la. Crops growing on real property in name of defendant,

la. Growing crops (which, until severed, shall be deemed personal prop-
erty not capable of manual delivery), growing upen real property stand-
ing upon the records of the county in the name of the defendant, must he
attached by recording with the recorder of the county a copy of the writ,
together with a description of the growing erops to be attached, and of § 488, 3 JJ-O(a)
the real property upon which the same are growing, and a notiee that such
¥Krowing ctops are atfached in pursuance of the writ, and by serving an
oceupsnt of the real property, if there ts one upoen the real property at
the time service is atlempted, with a similar copy of the writ description
and notice, cr if there is no occupant then on the real property, thir_l;’__..»
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by postinyg the some in 4 conspicuous place on the real property. Service =

upon the ceeupant may be made by leaving said copy of the writ, do--
scription and nntice with the occupant personally, or, in hia absence, with
any persen, of suitable age and discretion. fuund upon the real property

§ L88.340(e) -

at the time service thereol ix attempted and who is either an employen or

agent of sk oveugant ov o member of his fumily or houschold. Where
the real property described in the notice consists of more than one dis-
tinct lod, parcel nr povernmentad subdivision, and any of sueh fors, parcels
or governmental subdivisions lie with relation to any of the others so as
form ocne OF more continuous sinbrosen bracts, one service o posting teed

b p—

§ 488.340(a)

be made as to cach suck continoaus ukbroken tract. =<

Whenever growing crops e been sthiwched aoder the provisioos of
thiz subdivision. which wall Zrenly oo teenrnbe i valoe, unless preda oy
cultivated, vared for, parvested, packed or sold, the court issuing such writ,
upon upplication of the person in whose Taver the writ runs, and alter due
nulive to the ownor of suid property, may direct the sheriff to take pos-
session of said property and te celtivate, cure for and preserve the same
and, when necessary, hurvest, pack and sell sueh property,  Any sale of such
praperty shall be made in the same manner that property is sold en execn-
tion and the proceeds must be retained by the sheriff o be applied to the
satisfaction of any judgment which may be recovered in the action in which
said writ i fssued. The vourt shall order said applicant to pay such ex-
penses in advance if the court may deem it proper, or may dircet that the
whole or any part of such expenses be pald from the preceeds of any sale
of such property.

2. Real property in name of third party.

2. Real property, or any interest thercin, belonging 1o the defendant,
and held by any other person, or standing on the records of the county in
the name of any other person, must be attached in the same manner s
is real property standing upon the records of the county in the name of
the defendant by the provisions of subdivision 1 of this scetien and the
notice of attachment shall state that the real property therein described,
and any interest of the defendant therein held by or stunding on the rec-
ords of the county in the name of such other person {naming himi, are
attached. In addition, a similar copy of the writ, description and notice
ahail be delivered to such other person, or his agent, if known and within
the county, or left at the residence of either, if within the county. The
recorder must index such attachment when recorded, in the names, hoth of
the defendant and of the person by whom the property is held or in whase

§ 488.510

§ 488.310

name it stands of record. P
2a. Crops growing on real properiy in name of third party. \

2a. Growing crops (which, until severance, shall be deemed personal
property not capable of manual delivery), or any interest thercin, belonging
to the defendant, and growing upon resl property held by any other person
or standing upon the records of the county in the name of any other person,
mist be attached in the same manner as growing c¢rops growing upon real
property standing upon the records of the county in the name of the defend-
ant are attached by the provisions of subdivision la of this section, and the
notice of attachment shall state that the crops therein deseribed or any in-
terest of the defendant therein, held by, or standing upon the records of the
county in the name of, such other person (naming him), are attached in pur-
suance of the writ, In addition, a similar copy of the writ, description and

§ 488.3%0(a), (c)-(e)

notice shall be delivered to such other person, or his agent, if known and .
../

within the county, or left at the residence of either, if known and within the
county, The recorder must index such attachment when recorded, in the
names of both the defendant and of the person by whom the real property is

§ 488.3%0(p)

held, or in whose name it stands on the record. . —
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Whenever growing crops have been attached dnder the provisions of
this subdivision, which will greatly deteriorste in value unwsz properly
cultivated, cared for, harvested, packed or sold, the court issuing such writ,
upon application of the person in whose favor the writ runs, und with or
without notice as the court directs to fhe owner of said jroperty, may
direct the sheriff to take possession of saud pro;erty wund lo cultivate, .
care for and preserve the same and, when necessary, harveat, pack and sell § 488 510 .
such property. Any sale of such property shall be made in the same man- '
ner that property is sold under execution and the proceeds must be retained
by the sheriff to be applied to the satisfaction of any judgment which
may be recovered in the action in which said writ is issued. The court
shall order said applicant to pay sueh expenses in advance if the court may
deem it proper, or many direct that the whole or any part of such ex-
penses be paid from the proceeds of any sale of such property. "

3. Deliverable personal property. ———

3. Personal property, capable of manual delivery. in the possession of § 188,320
the defendant, must be attached by taking it into custody. When the per- o !
sonal property is used as a dwelling, such as a housetrailer, mobilehome, or ™
boat, the same iz to be attached by placing a keeper in charge of the prop- .
erty, at plaintiff’s expense, for at least two (2) days. At the expiration Not cc,mt‘inued. See
of said pericd the officer shall remove its eccupants, and take the property Note to R 1*88-320. .
into his immediate custody, unless other disposition is made by the court _..—— :
or the parties te the action. Whenever a levy under attachment or execﬂ-\\_
tion ghall be made on personal property, other than money, or a vehicle
required to be registered under the Vehicle Code belonging to a going
concern, then the officer making the levy must, if the defendant consents,
place a keeper in charge of said property levied upon, at plaintiff's ex-
pense, for at least two days, and said keeper's fees must be prepaid
by the levying creditor. During said period defendant may continue to §§ L88.350-488.370
operate in the ordinary course of business at his own expense provided all )
sales are for cash and the full proceeds are given to the keeper for the

" purposes of the levy unless otherwise aunthorized by the eveditor. After

the expiration of said two days the sheriff, constable, or marshal shall
take said property into his immedizte possession unleas other disposition is
made by the court or the parties to the action. e

4. Deliverable personal property; deposit for expenses of taking and
keeping.

4. In cases where the sheriff, constable, or marshal is instructed to take\
into possession perscnal property capable of manual delivery, whether the
same is to be placed in a warehouse ar in cuatody of a keeper, the sheriff,
cunstable or marshal shall require, as a prerequisite to the taking of such
property, that in addition to written inatructions the plaintiff er his at-
torney of record deposit with the sheriff, constable or marshal, 2 sum of
money sufficient to pay the expenses of taking and keeping safely said
properiy for a period not to exceed 15 days. In the event that a further de- :
tention of said property is required, the sheriff, constable or marshat must, § L88.050
from time to time, make written demand upon the plaintiff or his attorney
" for further deposits to cover estimated expenses for periods not to exceed
five days each. Such demand must be served as provided in Section 1011
of this code, or by depositing sueh notice in the post office in a sealed
envelope, as (irst-class registered mail, poatage prepaid, addressed to the
person on whom it iy served at his last known office or place of residence.

In the event that the money so demanded is not paid, the sheriff, constable
or marshal shali release the property to the person or persens from th
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the same was tuken. There shall be no Hability upon the part of the shﬂm
‘constable or marshal te take or hold personal property unless the provisicrs -

of this section shali have been fully complivd with, There shall be no Ha-

bility upon the part of the sheriff, ronstable or marshal, either to the plain- .
tiff or the defendant for loss by [ire, theft, injury or damage of any kind to § 488.060
personal property capable of manoal delivery while in the possession of the

sheriff, constable or marskal either in a warchouse or in the custedy of a

Keeper or en route to or from a warchouse unless the sheriff, constable or

marshal shall be negligent in his care or handling of the property. T
5. Debts, credits, judgmenis, and personal property not capable of .
manuai delivery. —

6. With the exception of earnings of the defemi;nt which are exempt §§ J"“3{:}‘-32{),
as provided in Section 690.5, debts, credits, judgments, and other personal -380-’488.#00,
property not capable of manual delivery shall be attached by leaving with 8-“‘-0

the persons owing such debts, or having in his possession, or under his  ——
control, such credits and other peraonal property, or with his agent or, In See § 488
the case of a corporation, with the president of the corporation, vice -0h0
president, secrefary, assistant secretary, cashier, or managing agent there- __
of, & copy of the writ, and, if the demand as stated in the writ does not ex-
ceed three hundred dollars ($300) exclusive of interest, attorney’s fees and
costs, a copy of the complaint in the action from which the writ issued, and,
in every case, a notice that the debts owing by him to the defendant, or the
credits and other personal property in his possession, or under his control,
belonging to the defendant, are attached in pursuance of such writ. How
ever, whenever & judgment hss been attached under the provisions of this
subdivision, a copy of the writ and notice shall be filed in the action from  § 488,420
which the judgment arose and served upen the judgment creditor of such
action. However, debts owing to the defendant by any of the following——.
financial institutions: (a) banks; (b) savings and loan associaticns; (e¢)
title insurance companies or underwritien title companies (as defined in
Section 12402 of the Insurance Code); (d) industrial ioan companies (as
defined in Section 18003 of the Financial Code), maintaining branch offices,
or credits or other personal property whether or not the same ia capable
of manual delivery, belonging to the defendant and in the possession of or
under the control of such financial institution shall be attached by leaving & § L88.0Lo
copy of the writ and the notice, together with a copy of the complaint if re- *
guired hereunder, with the manager or other officer of such financial insti- :
tution at the office or branch therecf at which the account evidencing such
indebtedness of the defendant is carried, or at which such financial institu-
tion has credits or other personal property belonging to the defendant in its
possession or under its control; and no attachment shall be effective as to
any debt owing by such finanecial institution if the account evidencing such
indebtedness is carried at an office or branch thereof not so served, or as to
any credits or other personal property in its possession or under its control
/

at any office or branch thereof not so served.
6. Commercial paper. TT—

6. When checks, drafts, money orders and cther orders for the with-
drawal of money from a banking corporation or association, the United
States, any state or public entity within any state, payable to the defendant
or judgment debtor on demand, come into the possession of a levying officer
under a writ of attachment or execution, the sheriff. constable, or marshal, § 488.500
to whom the writ is directed and delivered, shall promptly thereafter en-
dorse the same and present, or cause the same to be presented, for payment.
The sheriff, constable, or marshal shafl endorse such check, draft, money
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order or other arder for the withdrawal of money by writing the name of
the defendant or judgment debior thereon and the name and official title
of the officer making the levy with the statement that such endorserrent iy
made pursuant to levy of writ of attachment or execution and giving the
title of court and cause in which such writ was issued, and such endorse-
ment shall be sufficient endorsement and no banking corporation or associ-
stion or public entity on which said check, drafi, money order or other
order for the withdrawal of money is drawn shzll incor any Hability to any
person, firm or corporation by reasom of paying to such officer auch check,
draft, money order or other order for withdrawal of money by reason of
such endorsement, nor shall the officer making the levy incur any lisbility
by reason of his endersing and presenting for and obtaining payment of
such check, draft, money order or other order for the payment of money;
provided, however, that the funda or credit resulting from the payment of
such check, draft, money order or other order for withdrawal of money shall
be held by said officer subject to the levy of said writ of sttachment or
execution. Tf it appear from the face of such check, draft, money order or
other order for the withdrawal of money that the same has been tendered to
the defendant or judgment debtor in satisfaction of a claim or demand and
that endorsement thereof shall be considered a release and satisfaction by
defendant or judgment debtor of such claim or demasand, then, in such event,
the officer making the levy shall not endorse said check, draft, money order
or other order for the withdrawal of money uniess the defendant or j1dg-
ment debtor shall firat endorse the same to the officer making the levy;
provided, however, that if said defendant shall not endorse aaid check,
draft, money order or other order for withdrawal of meney to the officer
making the levy, said officer may thereafter hold such check, draft, money
order or other order for the withdrawsl of money subject to such levy and
shall incur no liabiiity to the defendant or judgment debtor or to any other
person, firm or corporation for delay in preseptment of the same for pay-

$ 4B8.500

ment. e

542.1. Notwithstanding the provisions of Section :'542,\

a writ of attachment shall be levied upon any equipment
{as defined in the Commercial Code), other than a motor
vehicle or boat required to be registered, belonging to
the defendant by the filing of a notice with the Secretary
of State, which shall be signed by the sheriff, constable or
marshal and shail contain the name of the plaintiff as
lienor, the name of the defendant as debtor and shall
indicate that the plaintiff has acquired an attachment lien
in the equipment of the defendant. The form of such
notice shall be prescribed by the Secretary of State and
shall be filed and indexed by him in accordance with the
provisions applicable to financing statements in Division
9 {commencing with Section 9101} of the Commerecial

§ 488.350

Code.
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542.2. (u) The fee for filing and indexing cach notice ™ o
of attachment lien or notice affecting » notice of - § 488.350(4)
attachment lien in the office of the Secretury of State is
three dollars {83}. '

{b) When a notice of attachment lien has been f:‘le;‘i\'\
and the plaintiff, for whatever reason, no longer has an
attachment lien in the equipment of the defendunt, the % L8s.s6o
sheriff, marshal or constable shall sign a notice to that
effect for filing with the Secretary of State.

{c} A filed notice of attachment lien is effective fora  § 483.500(c)
period of five vears irom the date of filing.” The
effectiveness of the filed notice of attachment lien lapses _
on the expiration of such five-year period unless sooner  § 488.510
terminated pursuant to subdivision {b) or unless a notice
of continuation is filed pursuant to Section 542.4 prior to

such lapse. —_—

542.3. Upon the reguest of any person, the Secretary
of State shall issue his certificate showing whether there
is on file, on the date and hour stated therein, any notice
of attachment lien, naming a particular person, und if a
notice is on file, giving the date and hour of filing of cach ~ 8ee Note o
notice and the name of the plaintiff-lienor. The {ee for the § 188.350
certificate issued by the Secretary of State is two dollars
($2). A combined certificate may be issued pursuart to
Section 7203 of the Government Code. Upon request, the
Secretary of State shall furnish a copy of any notice of
attachment lien or notice affecting a notice of attachment
lien for a tee of one dollar (§1} per page. -

5424 When more than four veurs and six inonths has
elapsed ofter the filing of the notice of attachment lien
and there is no final judgment in the action, the plaintiff
may, upon notice to the defendant. appls to the court lor
an order directing the sheriff, marshal or constable to s1gn
¢ notice of continuation of notice of attachment fen for
filing with the Sceceretary of Stute i the lino is still incffeet
under Scction 542¢.

The court shall issue the order if it finds that the lien § 488,510
hus been extended or the court concurrently extends the
lien under Section 342¢ for u period beyond the
expiration of the five vears specified in Section 342.2.
Upon issuance of the order, the sheriff, murshal or
constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretuary of State prior
to the lapse of the notice of attachment lien. Upon timely
filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five
vears from the time when it would otherwise have lapsed,
whereupon it shall lapse thereafter in the sume munner
as provided in subdivision (¢} of Section 542.2.

~291-



§ B42a. Lien on real estate; time effective; duration; termination; -
extension

The lien of the attachment on real property attaches and becores
effective upon the recording of a copy of the writ, together with a
description of the property attached, and a notice that it is attached
with the county recorder of the county wherein said real property
is situated; provided, however, that in the event that the sheriff,
constable, or marshal does not complete the execution of said writ in
the manner prescribed in Section 542 of this code within a period of
15 days next following said recording in the recorder's office then said
lien shall cease at the expiration of said period of 15 days. e

-

The attachment whether heretofore levied or hereaflter to be
levied shall be a lien upon all real property attached for a period of
three years after the date of levy unless sooner released or discharged
either as provided in this chapter, or by dismissal of the action, or by
the recording with the recorder of an abstract of the judgment in the
action. At the expiration of three years the licn shall cease and any
proceeding or proceedings against the property under the attachment
shall be barred; provided, that upon motion of a party lo the action, § 488.510
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of said lien for a period not exceeding 1wo years
‘ from the date on which the original lien would expire, and the lien
shall be exiended for the period specified in the order upen the record-
ing belore the expiration of the existing lien, of a certified copy of the
ovder with the recorder of the county in which the real property at-
tachod is situated. The Hen may be extended from time to time in
the manner herein prescribed. ' s

§ 486.500(=a)

542b. The service upon the defendant of a notice and
order pursuant to Section 538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
attachment pursuant to this chapter and owned by him 8 %86.110(a)
at the time of such service or the proceeds thereof. Such
lien, however, shall not be valid as against a bona fide
purchaser or encumbrancer for present value or o
transferee in the ordinary course of business. Such lien
shall terminate 30 days after the service of the notice and § L86
order upon the defendant; except with respect to -110(b) -
property upon which a writ of attachment has been
levied during that period and upon the filing by th&~
defenduant of a proceeding under the National
Bankruptcy Act or the making by the defendant of 2
general assignment for the benefit of creditors, such lien § 486.110(c)
shall terminate with respect to all property upon which
a writ of attachment has not been levied prior to such__.
event. The levy of a writ of attachment shull perfect the™ hot continued; but see
lien created by the service of the notice und order against  §§ 586.110( b): [
a bona fide purchaser and a transferce in the ordinary __k88.500(1)
course of business and the levy of 4 writ of attuchment in
those cases where it is not preceded by the service of a
notice and order shall create a lien upon the property
levied upon which is valid against all third persons.__——

§ 488.500(a)
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542c.  An attachment of personal property shall,
unless sconer released or discharged, cease to be of any
force or effect and the property levied on shal: be
released from the operation of the attachment at the
expiration of one year from the date of the levy ot the
Tt unless a notice of readiness for trial is filed or o
indsement is entered against the defendunt in“the action
in which the attuchment was issued within that peried. in
which cuse the attachment shall continue in cffect until
releascd or vacated after judgment as provided in this
chapter. However, upen motion of the plainhift, muade not
less than 10 nor mote than 60 days before the expiration
of such period of one year, and upon notice of not less
than five duys to the defendant. the court in which the
activnn 15 pending imay, by order filed prior to the
expiration of the period, extend the duration of the
attachiment for an additional period or periods us the
court may divect. if the court s satisfied that the failure
to file the notice of reudiness is due to the dilatoriness of
the defendant and was niot caused by any action of the
plaintiff. The attachment may be extended from time to
time in the manner herein preseribed. e

% 488.510

§ 543. Third party indebted to defendant or possessing or controlling
property ar credits of defendant; exception

Upon receiving information in writing from ithe plalnlifi or his attorney,

that any perscn has in his possession. or under his contrel, any credits or

other personal property belonging to the defendant, or owes any debt to the

defendant, the sheriff, constable, .or marshal shall serve upon such person

see generally § 488.030

a copy of the writ, and a notice that such eredils, or other property or dehtslg

as the case may be, arc atiached in pursuance of such writ, cxcept tha
earnings of the defendant for his personal services are exempt from attach-
ment, as provided in Section 880.6.

see § 487.010

e

§ 544. Third parly indebied to defendant or possessing or eon-
trolling property or credifs of defendant; ILiability to
plaintiff; refease of atfachment or garnishment

All persons having in (heir possession, or under their control, any

credits or other personal property belenging to the defendant, or owing
any debts 1o the defendant at the fime of service upon them of 4 copy
of the writ and notice, as provided in this chapfer, shall be, uniess such
sroperty be delivered up or transferred, or such debis be paid to the
sherilf, constable, or marshal, liable to the plaintiff for the amount of
such credits, properiy, o1 debis, until the aittachment or garnishmont
be released or discharged or any judgment recovered by him be sat-

§¢ 488.330(v), 488.550

isfied. . -t
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§ 544

The levving officer shall release such atlachment or gm‘nishmgr?t""
in full or in part as required, by issuing a written release addipssed 10
the person served with the copy of the writ and notice, upon (1) writ-
ten direction of the plaintiff or his attorney, or (2} upon receipt by
the officer of an order of the court in which the action is pending, or a
cortified copy 1heveof, discharging or oissolving the attachment o
garnishment o releasing the property; provided, no appeal is per-
fected and underuding execute and filed as provided in Section 946 of
this code or a cortificate io that effect has beon issued by the elerk of
the court, or {3 in ali other cases provided by law. Theve shall be o
liability for sueh persens acting In conformity with such veleases ar for
such officors veleasing sueh atiachments or garnishments in accordance
with the Torcooing, _—

see § 488,550

§ 343. Third parly indebted to defendant or possessing or controlling
preperty or credits of defendant; examination ‘

Any person owing debts to the defendarnt, or having in his possessio?l-.'"'
or under kis control, any credits or other personal property helonging § 1|»91 010(&)
to the defendant, may be required to attend before the court or judge, '
or a referee appointed by the court or judge and be vxamined on oath
respecting the same. The defendant may alse be reguired to attend for
the purpose of giving information respecting his property, and may be § hg}..oho
examined on oath. The court, judge, or referee may, after such cxamina- "——
tion, order perscnal property, capable of manual delivery, to be delivered
to the sheriff, constable, or marshal on suchk terms ss may be just, having
reference to any liens thereon or claims against the same, and a memoran- § 1|-91.010(c)
dum to be given of all other persons] property, containing the amount S
and gescription thereof.

If the defendant or other person ordered to appear pursuani to this
section fails to do so, and if the order requiring his appearance has been
served by a sheriff, constable, marshal, or some person speciaily appointed § 1|_91 OlO(b)
by the court in the order, the judge may, pursuant to a warrant, have *
such defendant or other person brought before the court {o answer foi__.p :
such failure to appear.

§ 545.1 Examination; attendance of persons outside counly; 150 mile
limi¢
No person shall be required, pursuant to Section 545 of this code, to
attend befare a judge or referce outside of the couriy in which he resides § 14_91_020
or in which he has a place of business, unless the distince to the place N _
of trial is less than 150 miles from his place of residence or place of busi-
ness.
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§ 545.2 Order for exsinination of defendant or garnishee ouf-
side county of residence or place of business

When a defendant or & garnishee does not reside or have a place

of business in the county where the action is pending, an order for his
examination, authorized by Section 513 of this code, may be made by
any judge of a court.of similar jurisdiction of the county where the
defendant or garnishee resides or has a place of business, or if no
court of similar jurisdiction is in the county, by a court of higher ju-
risdiction therein, upon filing with the clevk or the judge of the court a
certificd copy of the complaint in the pending action and upon pre-

senting ta the judge of the court an affidavit showing the existence .

§ 491.030(a)

of the facts required to be shown herein. At the time of filing thé ™

certified copy of the complaint, there shall be paid to the clerk or
judge, as and for a {iling fee, the sum of four dollars ($4) when filed

in a justice court; the sum of five dollars (85) when filed in a superigt_'__‘_

court.

§ 17-91.030(1;]

§ 545.3 Witnesses; compelling appearance; testimony

In any proceeding for the examination of a defendant or a gar-
nishee under this chapter, witnesses may be required to appear and
testify before the judge or referee in the same manner as upon the

—————

§ 491.040

_-._--"

" trial of an issue.

§ 546. Inventory; memorandum; time lmit
The officer levying the attachment must make a fuill inventor
of the property attached, and return the same with the writ., To en-

Y § 188,070(1)

s

able him to make such return as to debts and credits attached and

other persomal property not in the possession of the defendant, he
must request, at the 1ime of service, the party owing the debt or hav-
ing the credit or other personal property belonging to the defendant
‘to give him a memorandum, stating the amount and description of
each, within 10 days alter such service; and if such memorandum
be refused, he must return the fact of such refusal with the writ, The
party refusing to give the memorandum within the time specified
may be regquived to payv the costs of any proceedings taken for the
purpose of obtaining information respecting the amounts and descrip-
tion of such debts or credits or other personal property.

a—

§ 488.330(a)

§ 547. Perishable property; sale; custody of proceeds; collection
of debts and credits attached

If any of the property attached be perishable, the officer levying

the attachment must sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgment that may be
recovered in the action, unless sconer subjected to execution upon

another judgment recovered previous to the levy of the attachment.
Debts and credits attached may be collected by him, if the same can™

be done without suit. ‘The receipt of such officer is a sufficient dis-
charge for the amount paid.

§ 488.510

§ 487.520
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§ B47a. Receiver for periskable property or to caltivate, care for
and preserve properly; sale; proceeds; fees; expenses

- . ~ "
Whenever a writ of attachment is issued and the holder of such

writ desires 1o attach, or has attached, propercty which is perishable,
or which will greatly deteriorate in value urless properly cultivated,
cared for, harvested, paciced oy sold, the court issuing such writ, upon
application of the holder thereof, and after due notice 1o the owner of
said property, may apjcint a receiver to lnke charge of said property
and to cultiviie, care {or and preserve the same and, when necessary,
harvest, pack and scll suck property. Any sale of such property shall
be made in the same manner that property is sold on cxecution and
the proceeds must be retained by such receiver to be applied to the
satisfaction of any judgment which may be recovered in the action
in which said writ is issued. The court shall fix the fee per day
of such receiver and may order said applicant to pay such fee and
expenses of said receiver in advance if the court may decm it proper,
or may direct that the whole or any part of such fge and expenses be

§ 488.510

paid from the proceeds of any sale of such property. SR

§ 548. sale; prerequisites

‘ll-h-_‘.
Whenever property has been takeirt by an officer under n writ

of attachment and it is made to appear satisfactorily to the court, or
a judge thercof, that the interest of the parties to the action will he
subserved by a sale thereof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
execution, and the proceeds to be deposited in the court to abide the
judgment in the action. Such order can be made only (1} after notice
to the adverse party or his attorney in case such party has been per-
sonally served with a summons in the action or, (2) after an order of

service of summons by publication has been made. e

§ 488.510

§ 549, fThird pérty claims; personal property
In cases where a third person claims, as his property, any per-
sonal property atiached, the rules and proceedings applicable in cases

————

of third party claims after Jevy under execution shall apply. et

§ 488.080

§ 550. satistaction of Judgroent; procceds of perishable property
sold, debts or eredits collected; sales under execution;
notices

If judgment be recovered by the plaintiff, the sheriif, conatable
or marshal muost satisfy the same out of the property attached by
him which has not been delivered to the defendant, or released be-
cause of a third party claim, or subjected to a prior exectution or at-
tachment, if it be sufileiont foo that purpose:

1. By paying to the plaintifi the proceeds of all sales of perish-
able propeity sold by him, oy of any debts or eredits collected by him,
or so much as shall be necessary to saiisfy the judgment;
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§ 550

2. IO any balance remain due, and an exccution shall have been
dssucd on the judgment, he must sell under the execution so much of
the property, real or personal, as may be necessary 1o satisfy the
halance, if enough for that purpose remain in his hands. Notices of
the sales must be given, and the sales conducted as in oiher cases of

68L.2; see Note
o § 488.570

o w

* sales on execution, -

§ 551. Balance due after applying proceeds of attached property;
eollection; return of surplus

If, after selling all the property attached by him remaining in

his hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shall remain due, the sheriff, con-
stable, or marshal must proceed to collect such balance, as upon an
execution in other cases. Whenever the judzment shzll have been
paid, the sheriff, constable, or marshal upon reasonable demand, must
deliver aver to the defendant the attached property rémaining in his

§ 68k.2; see Note
to § 488.570

hands, and any proceeds of the property attached unapplied on t‘{lf__,. ‘

udgment, .

§ 552. Actionson nndertakings

. R
WHEN SUITS MAY BE COMMENCED ON THE UNDERTAKING. If the

execution be returned unsatisfied, in whele or in part, the plaintiff
may prosecute any undertaking given pursuant to Section 340 or
Section 553, or he may proceed, as in other cases, upon the return of an
execution.

See §§ 489.120; 1058a.

it~

§ 553. Judgment for defendant; release of property and return of pro-
ceeds; increase in and continuance of undertaking

o TT——
If the defendant recovers judgment against the piaintiff, and no timely

motien for vacation of judgment, or for judgment notwithstanding the
verdict, or for & new trial, iz filed and served, and no appeal is perfected
and undertaking executed and filed as provided in Section 921 of this
code, any undertzking received {n the action, all the proceeds of sales and
money collected by the sheriff, constable, or marshal and all the property
attached remaining in such officer's hanids, must be delivered to the de-

§ 488.570

fendant or his agent, the order of attachment be discharged, and the prop- .
erty released therefrom; provided, that at any time after entry of judg-——

ment and before perfection of the appeal under the provisions of Section
921 of this code, upon motion of the defendant, the trial court may order
an increase in the amount of the original undertaking on attachment in
such amount, if any, 4s is justified by the detriment reasonably to be an-
ticipated by continuing the attachment. Unless such underfaking shall
he execated and filed by at least two sureties within 10 days after such
ocrder, the order of attachment shall be discharged, and the properiy re-
leased therefrom. The sureties may be required to justify before the court
within 10 days after the undertaking is filed and if they fail to do sc, the
order of attzehment shall be discharged and the pronerty released there-
from. If an order increasing the undertaking is made, the amount of the
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§ 553

undertaking on appeal required by Section 921 of this code shall be the
same as the amoust fixed Ly the trial court in said erder. Neither the
pendency nor granting of a moiien timely filed and served for vacation of
judgment, nr for judgment nolwithstanding the verdict or for new trial
shall continue foree un attachment, unless an undertaking be executed and
filed on the part of the moving party by at least two sureties that the
moving party will pay ali costs and damages sustained by continuing the
attachment. The undertaking may be incfuded in the undertaking speci-
fied in Section 921. If not so included, the same procedure shall apply as

in case of an undertaking pursuant to Section 923, T o

§ L89.k10

§ 553.5 Release from attachment npon filing of undertaking on
appeal

Whenever a defendant appeals and the enforcement of the judg- ——

ment against him is stayed by the filing of o sufficient undertaking
on appeal as provided by this code, all property of said defundant
which has been attached in said action shall be released from the at-
tachment levy upon the justification of the defendant’s sureties, or
written waiver thercof, or upon the failure of the respondent to ex-
cept 10 said sureties within five days after written notice of the filing
of the undertaking. If the officer’s fees for services rendered on the
attachment arc unpaid, such officer may retain so much of the prop-.
erty or proceeds thereof as may be necessary to pay the same.

§ 4Bo.420

§ 554. Application for discharge of atfachment; undertaking;
order; delivery of property; justification of sureties

Whenever any defendant has appeared in the action, such de-

fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an order 1o
discharge the attachment wholly, or in part; and upon the execution
of the undertaking mentioned in the next scction, an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant attached; and all of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place
within five days after the notice of the filing of such undertaking.

§ 489.310
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§ 555 Undertaking for discharge of atfachment; sureties;
amount; justification

Before making such order, the court or judge must regquire an
undertaking on behalf of such defendant, by at least iwo sureties,
residents and freeholders, or householders in the State to the effect
that in case the plaintiff recovers judement in the action against the
defendant, by wham, or in whose behalf such undertaking shall be giv-
en, such defendant will, ot demand, redeliver the attached property
50 released to the proper officer, to be applied 1o the payment of any
judgment {n such action against said defendant, or in default thereof,
that such defendant and sureties will, on demand, pay to the plaintiff
the full value of the property released not exceeding the amount of
such judgment against such defendant. The court or judge making
such order may i{ix the sum for which the undertaking must be exe-
cuted, and if necessary In {ixing such sum to know the value of the
property released, the same may be appraised by one or more dis-
interested persons, to be appointed for that purpose. The sureties may
be reguired to justify before the court or judge and the property at-
tached cannat be released from the attachment without their justifi-

————

§ 189.310

cation if the samc is reguired. PR

§ 556. Discharge for irregularity

The defendant may also at any time, either before or after the —

release of the attached property, or before any attachment shall have
been actually levied, apply, on motion, upon reasonable notice to the
plaintiff, to the court in which the action is brought, or to a judge
thereof, that the writ of attachment be discharged on the ground

§§ 184,060, 485.240

thai the same was improperly or jrregularly issued, el

§ 557. Motion for discharge made on affidavit may be opposed
by affidavit '

WEHEN MOTION MADE ON AFFIDAVIT, IT MAY BE OPPCSED BY AFFI-
pavit. If the motion be made upon affidavits on the part of the defend-
ant, but not otherwise, the plaintiff may oppose the same by affidavits
or other evidence, in addilion to those on which the attachment was
made.

4

———

Cf. §§ 484.o70
.090

»

nmbap——

§ 558. Discharge for irregularity; amendments
If upon such application, it satisfactorily appears that the writ
of attachment was improperly or irregularly issued it musi be dis-
charged; provided that such attachment shall not be discharged if at
- or before the hearing of such application, the writ of attachment, or
* the affidavit, or undertaking upon which such attachment was based
shall be amended and made to conform to the provisions of this chap-

-ter.

§ 485.240(c). See also
Comment to § 1485.240.
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§ 559. Return of writ

B
The sheriff, constable, or marshal must return the writ of attach-

ment with the summons, if issued at the same time, and may return it
separately from the sumrmons if issued at a later time. The writ of
attachment must be returned forthwith after levy and service in ae-
cordance with the instruclions given io the officer at the time such
writ or writ and summons are celivered to him, but in no event later
ithan 30 days after its receipt, with a certificate of his proceedings en-

dorsed thereon or attached thereto, together with the undertakinF

given tnder the provisions of Sccilon 540 of this code to prevent or re-

lease the levy of the attachment, to the clerk of the court from which. -

said writ of attachment was issusd, except that if cash has been de-
posited with stuch levying officer in lieu of an undertaking as permitted
by Section 540 of this code, such cash shall be retained in such levying

officer’s trust fund, and whenever an order has been made discharg- ~

ing or releaging an attachment upon real property, a certified copy of
such order may be recorded in the offices of the county recorders in
. which the notices of attachment have been recorded, and be indexed

in like manner. . -

§ 488.070(a)

Not continued; see

§ 489.310

§ 488.560(c)

hmpsaivemase—

§ 55915, Alias writs; issuance

After the return and filing of the writ of attachment, or upon

filing by the plainti{f of a verified affidavit setting forth the loss of the
writ of attachment, the clerk, upon demand of the plaintiff at any time
before judgment, may issue an alias writ which shall be in the same
form as the original, without requirement of a new affidavit for at-
tachment or of a new undertaking as provided in Section 539 of the
Codde of Civil Procedure,

The provisions of this section do not prohibit the issuance of sev-
eral writs as provided for in Section 540.

see § 4B4.310 and
Comment. thereto

"

§ 560. Real estate; reiease; manner

An attachment as to any real property may be released by & writ-

ing signed by the plaintiff, or his attorney, or the officer who levied

¢ 488.560(e)

the writ, and acknowledged and recorded in the like manner &s 2

grant of real property.

§ 561. Interesiin estate of decedent

The interest of a.defendant in personal property belonging o~

the estate of a decedent, whether as heir, legatee or devisee, may be at-
tached by serving the personal representative of the decedent with a
copy of the writ and a notice that sald interest is attached. Such at-
tachment shall not impair the powers of the representative over the
property for the purpcsles' of administration. A copy of said writ of
attachment and of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the
personal representative shall report such attachment to the court
when any petition for distribution is filed, and in the decrce made
upon such petition distribution shall be ordered fo such heir, legatee or
devisee, but delivery of such propeity shall be ordered to the officer
making the levy subject to the claim of such heir, legatee or devisee,
or any person laiming under hin  The property shall not be deliver-

ed to the officer making the vy until the deeree distributing such in-

terest has become finai.

§ 488.430
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