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Memorandum 73-4

Subject: Study 39.70 - Prejudgment Attachment (Nonresident Attachment)

This memorandum discusses the problem of nonresident attachment. Two
basic questions are involved: (1) Should attachment of a nonresident's
property in the state be a proper basis of judicial . jurisdiction, i.e.,
should the category of quasi in rem actions be continued? {2) Should the
mere fact of nonresidency of a defendant be grounds for the issuance of a
writ of attachment without notice and opportunity for a hearing, i.e., should
nonresidency be an "exceptional circumstance" (and, if so, in what types of

cages)? At times, these two questions merge.

J. Attachment as a Jurisdicticnal Basis

According to the rigid theoretical construct of Justice Story in his
: 1
Commentaries on the Conflict of Laws and of Justice Field in Penncyer v. Neff,

which restricted the territorial jurisdiction of state courts %o persons and
property within the geographical limits of the state, valid perscnal judg-
ments entitled to full faith and credit could be rendered only where the
defendant was brought within the state's jurisdiction by service of process
within the state or where he appeared voluntarily.2

Pennoyer's formulatlion of the constitutional requirements of the law of
jurisdiction rigidified three concepts of jurisdiction--in personam, in rem,
and quasi in rem. An action in personam requires personal jurlsdiction over

the person of the defendant and, in the case of actions for a money Jjudgment,

seeks to meke the defendant personally liable and subject his assets to

1. 95 U.S. 714 (1878).

2. 95 U.5. at T733; see generally Hazard, A General Theory of State-Court
Jurisdiction, 1965 Sup. Ct. Rev. 2hl “F. James, Civil Procedure § 12.2
{1903) .




execution generally. A judgment in personam of cne state is entitled to full
faith and credit in the others. A4n action in rem seeks to adjudicate the
interests of persons in property within the state. Some actions in rem pur-
port to bind the whole world regarding the property while others bind only
the interests of certain persons.3 A third type of jurisdiction--guasi in
ren--originally acted to mitigate the harsi restiictions on personal juris-
diction. Actions quasi in rem are begun by attachment of property of the
defendant and seek to subject the property to a judgment {often by default).
A judgment in such an action is limited by the amount of the attached prop-
erty; 1t does not bind the defendant personally and is not entitled to full
faith and credit. Of course, if thz defendant makes s gemeral gppesrance,
the action becomes one in perscnam.

The traditional division of jurisdiction into these three categories
based on the power rationale has been the subject of voluminous criticism,
and its valldity has been eroded by the expansion of the hases for personal

5
jurisdiction, culminating in the International Shoe decision in 1945 which

made fairness the primary consideration rather than sovereign power within

territerial limits. The U.8, Supreme Court in Internaticnal Shoe decided that;f5

due process requires only that in order to subject a defendant to judg-
ment in perscnam, if he be not present within the territory of the

3. The Restatement of Judements at 5-9 (1942) classes the latter as quasi in
rem; but James, supra note 2, at 612 n.5 classes this type as in rem and -
states that this is general usage today. For purposes of this memorandum,
James' view has been adopted. ;

4. See generally F. James, supra note 2 at 611-613; Restatement of f Judgments
5- (1942); Developments in the Law--State-Court Jurisdiction, 73 Harv. L,
Rev. 909, 916-918, G4B-050 (1060); Camment, Jurisdiction in Rem and the
the Attachment of Intangibles: Ercsion of the Power Theory, 1968 Duke L.J,
725; Green, Jurisdictional Reform in California, 21 Hastings L,J. 1219-
1222 {1970).

5. International Shee Co. v. Washington, 326 U.S. 310 (1945).

6. 326 U.S. at 316; although the court has not ruled on the matter, it is
' generally assumed that this test applies to individual as well as cor-
porate defendants.
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forum, he have certain minimum contacts with it such that the maintenance

of the suit does not offend "traditional notions of fair play and sub-

stantial justice."
Since quasi in rem Jjurisdiction flourished as an ameliorative exception to &
harsh and limited view of personal Jjurisdiction, the tremendous expansion of
the bases for personal Jurisdiction since Pennoyer has obviated most of the
need for guasi in rem jurisdiction.

The gtaff therefore agrees with seversl critics of guasl in rem Jjuris-
diction who have argued that jurisdiction based sclely on attachment of the
defendant’s property where that property is unrelated to the controversy

7
should be eliminated. The centrel argument is that, where jurisdiction

7. Criticisms of gquasi in rem jurisdiction include the following: Carrington,
The Modern Utility of Quasi in Rem Jurisdiction, 76 Harv. L. Rev. 303 (1962)
(attached as Exhibit I); F. James, Civil Procedurs 631-633 {1965)("[I]t may
be seen that the device of cobtalning jurisdiction over nconresidents by at- -
taching property within the forum state is of increasingly questicnable
utility and desirability, especially where the property attached is intang-
ible.” 1Id. at 632-633); Developments in the Law--State-Court Jurisdictienm,
73 Harv. L., Rev. 909, 953-956, 959-966 (1960); Traynor, Is This Conflict
Really Necessary?, 37 Texas L. Rev. 657, 662-663 {1959); Casad, Long Arm
and Convenient Forum, 20 Kan. L. Rev. 1, 6~7 (1971); P. Li, Attorney's
Guide to California Jurisdiction and Process § 3.5 at 155 (Cal. Cont. Ed.
Bar 1970); Hezard, A General Theory of State-Court Jurisdiction, 1965 Sup.
Ct. Rev. 241, 266-26d, 277, 280-283; J. Cound, J. Friedenthal, & A. Miller,
Civil Procedure 122 (1968); E. Scoles & R. Weintraub, Conflict of Laws 163
{1967); Gorfinkel, Special Appearance in California--The Need for Reform,

5 U,S8.F. L. Rev. 25, 27 {1970); B. Currie, Attachment and Garnishment in the
Federal Courts, 59 Mich. L, Rev. 337, 379 (196l}{commenting on the harsh-
ness of attachment and garnishment to secure jurisdiction but nevertheless
concluding that quasi in rem jurisdiction in the federal courts subject to
limited appearances is better than nothing); von Mehren & Trautman, Juris-
diction to Adjudicate: A Suggested Analysis, 79 Harv. L. Rev. 1121, 1139 &
n.38, 1141 & n.47 {1966); A. Ehrenzweig, Conflict of Lews § 25 at 78-79,

§ 290 at 103, § 58 at 211 (1962); Ehrenzwelg, From State Jurisdiction to
Interstate Venue, 50 Ore. L, Rev., 103, 112 (197L); Comment, Jurisdiction

in Rem and the Attachment of Intangibles: Ercsion of the Power Theory,

1963 Duke L.J, 725, 737-739; Comment, Podolsky v. Devinney and the Garnish-
ment of Intangibles: A Chip Off the 0ld Balk, 54 Va. L. Rev., 1426, 1429
n.12, 1434-1438, 1L4h2-1443 (1968); Camment, Long-Arm and Quasi in Rem Juris-
diction and the Fundamental Test of Fairness, 69 Mich. L. Rev. 300, 326-338
(1970); Note, Jurisdiction in New York: A Proposed Reform, &9 Colum., L, Rev.
1h12-1424 (1969); Comment, The Constitutional Validity of Attachment in
Light of 8Sniadach v. Pamily Finance Corp., L7 U.C.L.A., L. Rev. 837, 843-

gk n.45 (1970}; Comment, Attachment in California: A New Look at an 0ld
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canriot be had under the minimum contacts and fairness test of International

Shoe, it is not fair to allow a guasi in rem action based on the mere presence
of property within the state. If the defendant has insufficient contacts with
s state to allow in perscnam jurisdiction, then it is unfair to require him to
defend there {or choose to suffer a default judgment) only because the plain-
tiff has been able to attach some property there. Carrington states the
rationale as follows (see article attached as Exhibit I):

The plaintiff who must rescrt to quasi in rem proceedings is seeking

to compel an appearance by (or impose a forfeiture on) a defendant

who, so far as appesrs, has inadequate contact with the state to make

him fairly answerable to the claim there, or who is not of a class of

defendants the legislature has seen fit to subject to the judgments of

its courts.

Mere presence of property in a state iz not encugh contact with that
state to make it falr to subject the owner to personal jurisdiction in &

9

cause of action unrelated to the cwnership of the property. But, by defi-

nition, the mere presence of property is traditionally deemed sufficient to

Writ, 22 Stan. L. Rev. 1254, 1267 (1970); Recent Developments, Civil
Procedure--Quasi In Rem Jurisdiction, 14 8t. Louis U. L.J. 5hé, 540-551
{1970}; Comment, Provisional Remedies in New York Reappraised Under Snia-
dach v, Family Finance Corp.: A Constitutional Fly in the Creditor's
Ointment, 34 Alb. L. Rev. 426, 439 (1970); Note, Some Implications of
Sniadach, 70 Colum. L. Rev. 942, 950-951 {1970). See also Atkinson v.
Superior Court, UG Cal.2d 338, 316 P.2d 960 (1957)(ocpinion by Traynor,

J., using minimum contacts and fairness theory in quasi in rem situation);
Mills v. Bartlett, Del. Super., 265 A.2d 39 (1970)(holding Delaware for-
eign attachment statute unconstitutional to extent it permits prejudgment
garnishment of wages of nonresident defendant without notice and hearing);
J. Skelly Wright, Cir. J., dissenting in Tucker v. Burton, 319 F. Supp.
567, 572 (D.C.D.C. 1970){three judge court)}; Gibbons, Cir. J., concurring
in Lebowitz v. Forbes Leasing and Finance Corp., 456 F.24 979, 982 (34
Cir. 1972), cert. denied, 93 S. Ct. 42 {1972).

8. Carrington, supra note 7, at 307.
Q. BSee Approved Judicial Council Comment to Code of Civil Procedure Section

410.10 ("These rules are limited to causes of action which arise from
the thing."); Marra v. Shea, 321 F. Supp. 1140 (¥.D,Cal. 1971).
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confer quasi in rem jurisdiction. The only rationale which would justify
this strange distinction at a time when the strict territorial mandates of
Pennoyer have been replaced by the minimum contacts and falrness test of

International Shoe is that a judgment in an action guasi in rem doss not

affect the interests of the defendant to the extent that 2 perscnal judgment
does. The difference in effect on the defendant's interests must be sig-
nificant enough to justify the lesser protection given the defendant in the
quasi in rem situation. The only meaningful difference is that judgments
in perscnam make the defendant perscnally liable and his assets anywhere may
be subject to execution whereas a judgment in an action quasi in rem is
limited to the property before the court and may not be used as & basis of
execution on other assets, particularly those in another state. But it is
highly artificial to think that the defendant’s personal rights are not being
decided in a quasi In rem action. Obviously, his rights in the attached
property are decided as conclusively and as much to his detriment as if he
were subject to an in personam action. As Justice Holmes said:l0

All proceedings, like all rights, are really against persons.

Whether they are proceedings or rights in rem depends on the

number of perscns affected. . . . Personification and naming

che res 85 defendants are mere symbols, not the essential matter.

They are fictlons, conveniently expressing the nature of the
process and the result, nothing more.

10. Tyler v. Court of Registration, 175 Mass. 71, 76-77 (1900). To the
same effect is Justice Frankfurter's statement in his dissenting
opinion in Vanderbilt v. Vanderbilt, 354 U.S. 416, 423 (1957):
"1Strictly speaking, all rights eventually are personal.' The cate-
gories of 'in persopam,' 'in rem,' and 'gquasi in rem' are then not
particularly helpful, and . . . may indeed be hindrances in working
out a solution to a particular basis-of-jurisdiction prcblem.” See
also Camment, 1968 Duke L.J. 725, supre note 7, at 737, 765.




11
A Comment put it this way:

[CJourts are free--perhaps compelled--to recognize that litigation

of a controversy in an inappropriate forum is no less unfair to

the defendant when a limit is placed on any possible judgment than

when a decision may be rendered for the full amount of the claim.

If, for example, the amount of the property attached in an action quasi in
rem is equal to or exceeds the amount of the claim against the defendant, it
is irrelevant to the defendant whether it is an action in personsm or guasi
in rem; his rights to the property are affected to the same extent as if it
were an action in personam. Furthermore, it makes no sense to differentiate
between the effect on the defendant in situations where the plaintiff gets a
personal judgment and then executes against defendant's property in seversl
states and in situations where the plaintiff gets several judgments against
the defendant's property in actions quasi in rem brought in several states.12
In both situwations, the amount of money recovered is the same, but in the
first situation fairness is satisfied since the plaintiff brings his action
where it is fair to do so; in the latter situetion, it is possible that each
of the plaintiff’s quasi in rem actions was brought where it was not fair

to expect the defendant to appear and defend.

The history of jurisdictional attachment may be of scme use in deter-
mining the current utility of quasi in rem jurisdiction. At the beginning
of his memorandum (attached), Professor Riesenfeld briefly discusses the
history of foreign attachment, QOriginally in England, jurisdiction was
based upon the physical power of the court over the perscn of the defendant.
As Green puts it: "To find out whether the court had jurisdiction over the

person of the defendant, one looked in the dungecn; if he was thers, the

1
court had jurisdiction.” 3 Later, this harsh conception softened, and less

11. 1968 Duke L.J. 725, supra note 7, at Tul.
12. See Hazard, supra note 7, at 262-280,
13. Green, supra note 4, at 1227.
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coercive means were used to secure thehpresence of the defendant, but his
physical presence was still required.1 If the defendant appeared, then
his property was releaged sinece it had served its purpose of bringing the
defendant within reach of the court. Under common law attachment, however,
if the defendant did not appear, his property went to the state, not the
plaintiff. Later, under the procedure developed by the Lord Mayor's Court
of London {and elsewhere), the property of a foreign defendant would go to
the plaintiff upon the defendant's fourth default, subject to the defendant’'s
right to disprove the debt within a year and a day, and receive restitution.l5
It was only under this custom of London that the second purpose of foreign
attachment arose--preservation of assets to insure the collectibility of a

claim until {default) judgment. This attachment procedure was transplanted

to the American colonies where it was used both to compel the attendance of

14. See F. Pollock & F. Maitland, The History of English Law {2d ed. 1898)
at 593-59h4where Brecton's 1list of ways to compel the sttendance of the
defendant is given:

(1) Summons, {2) Attachment by pledges, (3) Attachment by better
pledges, {4) Habeas Corpus, (5) a Distraint by all goods and chat-
tels, which however consists in the mere ceremony of taking thenm
into the king's hand, (6) a Distraint by all goods and chattels such
88 to prevent the defendant from meddling with them, (7) a Distreint
by all goods and chattels which will mean a real seizure of them by
the sheriff, who will become answerable for the proceeds (issues,
exitus} to the king, (8) Exaction and outlawry.

Pollock and Maitland continue:

One thing our law would not do: the obvious thing. It would ex-
haust its terrors in the endeavour to make the defendant appear,
but it would not give judgment against him until he had appeared,
and, if he was obstinate enough to endure imprisonment or cutlawry,
he could deprive the plaintiff of his remedy.

It was not until six centuries after Bracton that the seizure of the
defendaent.'s chattels was allowed to satisfy the plaintiff's claim if
the defendant did not appear. See R. Millar, Civil Procedure of the
Trial Court in Historical Perspective 75-76 (1952).

15. BSee Mussman & Riesenfeld, Garnishment and Bankruptey, 27 Minn. L. Rev. 1,
7-10 (1942); Carrington, supra note 7, at 303-305; Hazard, supra note 7,
at 248-262; Note, 69 Colum, L. Rev., supra note 7, at 1415-1L16; Millar,
supra note 14, at LB8L LBS.
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the defendant and to secure assets. However, in the coleonies, attachment--
where the plaintiff was allowed to satisfy his claim out of the attached
assets~-was not restricted to cases of foreign attachment as in England.
Given the strict conceptions of perscnal jurisdiction which limited the
power of & court to defendants within the territory, quasi in rem Jurisdie-
tion developed and flourished as a means of softening the rigors of personal
Jurisdiction. However, to the extent that the bases for personal jurisdic-

tien have expanded under International Shoe, quasi in rem jurisdietion 1s no

longer necessary.

Nowhere have the bases for perscnal Jurisdiction expanded farther than
in California where a "court . . . 28y exercise jurisdiction on any tesis not in-
conslstent with the Constitution of this state or of the United States."l7
Hence, the arguments stated herein apply with fullest effect to California.
The continued viability of the concept of quasi in rem jurisdiction is sub-
ject to some doubt under the new jurisdictional statute and comment. The
Approved Judicial Council Comment to Code of Civil Procedure Section 410.10
discusses 11 bases of jurisdiction over individuals (presence, damicile,
residence, citizenship, consent, appearance, doing business in state, doing
an act in state, causing effect in state by act or cmission elsewhere, owner-
ship, use or possession of thing in state where cause of action arises from
the thing, and other relationships) and nine bases of jurisdiction over part-
nerships, associations, and corporations (incorporation in state, consent,

appointment of agent, appearance, doing business in state, doing an act in

state, causing effect in state by act or amission elsewhere, ownership, use

16. Mussman & Riesenfeld, supra note 15, at 10; C. Drake, A Treatise on
the Law of Suits by Attachment in the United States § 3 {7th ed. 1891);
Millar, supra note 14, at h485-493.

17. Code Civ. Proc. § 410.10.
-8~



or possession of thing in state where the cause of action arises from the
thing, and other relationships). According to the comment to Section 410.10,
the section "permits the California courts to exercise judicial jurisdiction"
vhen not unconstituticnal.

Judicial jurisdiction in its broadest sense is the power of a
state, through any of its courts . . . to create legal interests
which will be recognized and enforced in all the states. . . .
Within a state's boundaries, this power is plenary . . . . [Citing
Pennoyer v. Neff,] Outside the state, such power is limited to in-
stances in which "a defendant . . . [has] certain mirimum contacts
with [the state] such that the maintenance of the suit does not
offend 'traditicnsel notions of fair play and substantial justice.
[Citing, inter 2lia, International Shoe and Atkinson v. Superior
Court. ]

1t

Since the comment discusses judicial jurisdiction in terms of the effect
which will be given a Jjudgment in other states, it would appear that quasi
in rem jurisdiction does not fit into Section 410.10. However, in the
introduction to the comment, "other recognized bases" are listed; these

are (1) traditional in rem actiomns, (2} "judiecial jurisdiction to apply

to the satisfaction of & clalm interests in a thing that is subject to the
court's judicial jurisdietion," (3) divorce of demiciliaries, and (4) "other
proceedings relating to status": separation, annulment, support, custody,
adoption, and the like. Except for the second category (which seems to be
traditional quasi in rem jurisdiction), these other types of cases have
traditionally been entitled to full faith and credit. In sum, the inclu-
sion of the quasi in rem category in the "other recognized bases"” contra-
dicts both the general and detailed discussion followling it in the comment.
Probably the comment is puwrposefully vague ot this point since, by avoiding
the traditional categories of jurisdicticon and by relying consistently on

the International Shoetest, Section 410.10 and its comment indicate a

desire to be free of the old conceptions. Paul Li, one of the draftsmen

for the Judicial Council's Special Committee on Jurisdietion which prepared

~Q-



the new law and the camments, clearly states his view that "quasi in rem

has been ripe for oblivion."l8 However, Li says that the new section "per-
mits, but would not require, California courts to maintein the distinetion
between jurisdiction in perscnam and jurisdiction in rem or quasi in rem."

But he emphasizes that the statute and comment make no mention of the tradi-

tional concepts; "thus, CCP § 410.10 would permit California courts to elimi-

nate those distinctions in devising any new system of state court jurisdiction.”

Apparently, there is as yet no authoritative statement by the courts regarding
quasi in rem jurisdiction, for no case directly dealing with the new statute
has been found which clears up the ambiguity.

The problem of jurisdictional attachment grose in an obligue manner in

both Sniadach v. Family Finance Corporation and Fuentes v. Shevin. Both of

21
these cases mention Qunbey v. Morgan, which upheld Delaware's foreign at-

tachment scheme, in their discussion of excepticnal circumstances where notice
and hearing would not be required before attachment. Professor Riesenfeld
discusses the treatment of Ownbey on page 3 of his memorandum (attached). A
fuller quotation fram Justice Douglas' opinion in Snisdachy however sheds scome
light on the meaning of his citation of gggpgg:za

Such summary procedure may well meet the requirements of due process
in extraordinary situations. Cf. . . . Qunbey v, Morgan . . .+ .

But in the present case no situation requiring special protection to
a state or creditor interest is presented by the facts; nor is the
Wisconsin statute narrowly drawn to meet any such unusual condition.
Petiticner was a resident of this Wisconsin community and in personam
Jurisdiction was readily cbtainable.

18. 1Li, supra note 7, at 155, citing Atkinson v. Superior Court; Carrington,
supra note 7; and Hazard, supra note 7.

19. Id. at 160-161.
20. Id. at 16l.

21. 256 U,8. 94 {1921).
22. 395 U.S. at 339.

~10=
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The last sentence is very important since it implies that, if in personam
jurisdiction had not been readily cbtainable, the situation might have been
considered extraordinary enough to allow seizure without notice and hearing.
{of course, Jurisdictional necessity can only cccur if quasi in rem Jjuris-
diction is constitutional.} Several commentators have taken this to be the

meaning of the reference to Qwnbey in Sniadach; and they and others have rec-

amended that, 1f jurisdicticnal attachment without notice and hearing is te

be allowed, it should be permitted only when personal jurisdicetion is not

23

available. Further support for this reading of Sniadach may be found in

23.

See, e.8., Riesenfeld, Background Study Relating to Attachment and Gar-
nishment 27-30 (Cal. L. Revision Com'n, Oct. 13, 1970, revised Oct. 22,

1070); Jackson, Attachment in Callfornta»HWhat Now?, 3 Pacific L.J. 1, 8—9,

13 n.99 (1972); Recent Developments, edltor-Dsbtor {aw--Wage Garnishment
in Washington: A Postscript--Washingtcn's New Garnishment Statute, L6 Wash.
L, Rev. 423, 430 (1971); The Supreme Court, 1968 Term, 93 Harv. L. Rev. 113,
115-116 (1969)}; Comment, Constitutional Low: Gaurnishment Without Notice and
Hearing is Denial of Due Process, 54 Minn. L. Rev. 853, 86l (1970); Note,
Some Implications of oniadach, 70 Colum. L. Rev. 942, 950, 953 (1970); Com-
ment, Provisional Remedies in New York Reappraliscd Under Sniadach v, Family
Finance Corp.: A Constitutional Fily in the Creditor's Ointment, 34 Alb. L.
Rev. 426, 039 (1970); Ccmment, Attachment and Garnisiment in California--

In Need of Reform, U.C. Davis L. Rev. 57, 67 (1971); Note, The Demise of

Summary Prejudgment Remedies in California, 23 Hastings L.J. 489, 511 (1972).

J. Skelly Wright in his dissent in Tucker v. Burton, 319 F. Supp. 567, 572,
at 577 (D.C.D.C. 1970){three-judge court) states: "And what is absolutely
clear from a reading of Ownbey and Sniadach is that "nonresidency’® will be

a factor justifying a rule of sumary procedurs only insofar as it is a
reliable indicator that the debtor mar otherwise be able to escape his legal
obligations. The reality which creates an ‘extraordinary situation' and
which justifies the summary procedure of prejudgment garnishment is the un-~
availebility of the debtor for persconal service--jin this case in the Dis-
trict.” But see Lebowitz v. Fortes leasing & Finance Corp., 456 F.2d 979
(3d Cir. 1972), cert. denied, 93 5. Ct. 42 (1972), where the court, relying
on the U.8. Supreme Court's failure to overrule Ownbey and McKay v. McInnes,
upheld Pennsylvania's forelgn attachment statute used to get quasl in rem
Jurisdiction even though personal jurisdiction was available. The court

did not deal with the gquestion of fairness to the defendent, probsbly be-
cause jurisdictional fairness was not an issuz since personal jurisdiction
was available, Two Jjudges Tound a "

‘compensating govermnmental interest" in
canpelling nonresidents to appear. Furthermore, the court found value in
the certainty of quasi in rem Jurisdiction and mentioned that foreign at-
tachment was useful to preserve asgsets until the defendant made his general
appearance., Judge Gibbons, in a concurring copinion, discounted the rea-
soning of the court and at lezst raised the falrness i1ssue of International
Shoe; however, he too felt beound by Iennoyer, Owhtoy, and McKay. As the
cite indicates, the Supreme Court denied certiorari.

-11-
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footnote 23 of Fuentes v. Shevin which cites Qwnbey v. Morgan as a case

invelving "attachment necessary to secure jurisdiction in state court--clearly
a most basic and important public interest.” However, no U.S. Supreme Court
decision has squarely faced the problem of jurisdictional attachment from

the standpeoint of jurisdictional fairness, The California court in Randone

25
v. Appellate Department hesitantly noted that the Qunbey decision was cited

by Sniadach, but the court pointed out that,at the time of the Ownbey decision,
attachment of the defendants' property was often the only way jurisdiction
could be cbtained over nonresidents who inflicted injuries on residents, The
California Supreme Court did nothing to clear up the doubts about jurisdicticnal
attachment, nor have any of the court of appeal cases clted by Professor Riesen-
feld since apparently none of them were actions quasi in rem in which the
Jurisdictional bhasis was challenged, Furthermore, no recent California or
U.5, Supreme Court decision has been found which expressly favors guasi in
rem jurisdiction.26

The staff agrees that jurisdictional attachment should be limited at least
to cases where personal jurisdiction is unavailable, However, as already dis-
cussed, the staff feels that the use of attachment for cobtalning jurisdiction
should be eliminated entirely, not only in part. To allow jurisdictional at-
tachment only where it cannot be cbtained otherwise does nothing to solve the
problem of the unfairness to the defendant of requiring him to defend (or de-
fault) where it is unfair to bring an action against him in personsm. It is

the opinlon of the staff that this unfairness is significant enough te justify

2k, N07 U.S. 67 at 91 (1972).
25, 5 Cal.3d 536, 488 p.2d 13, 96 Cal. Rptr. 709 (1971).

26, But cf. Lebowitz v. Forbes Leasing and Finance Corp., discussed supra
note 23.
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the recommended elimination of guasi in rem Jurisdiction regardless of
whether or not the unfairness iz ultimately determined to be of consti-
tutional dimensions.

The problem of enforcing sister-state Jjudgments against assets in
California, traditionally handled by way of an action guasi in rem, is

discussed at the end of Part II (see page 17 infra).
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I71. Nonresidency as Grounds for Attachment--Is Nonresidency an "Exceptional
Circumstance"”?

Regardless of the conclusion concerning attachment as a basis of Juris-
diction, & second question needs to be considered: whether mere nonresidency
should be grounds for attachment (and, if so, in what types of caecs). While
the questions of jurisdictionsl attachment and nonresident atiachment may
be distinet, they are not necessarily so. If it is decided that quasi in
rem jurigsdiction should be retained, it will be necessary to retain non-
resident attachment since the defendant's assets have to be attached to
confer Jurisdiction.2T However, it is possible to eliminate quasl in
rem jurisdiction while retaining nonresident attachment in all or some
cases. Therefore, to separate the quasi in rem problem from the discus-
sion, it will be assumed that the pleintiff can get personal jurisdiction
over the nonresident defendant, and the question becomes whether he should
be able to get an ex parte writ of sttachment.

The staff coneludes that mere nonresidency--that is, the mere fact
of owning property in one state and being a resident of another--should
not be a permissible basis for issusnce of a writ of attachment without
notice and bhearing. Rather the plaintiff should have to show that
great or irreparable injury would result, such as by showing that the
defendant would probably transfer assets, before an ex parte writ would

issue.

27. See Note, The Requirement of Seizure in the Exercise of Quasi in Rem
Jurisdiction: Pennoyer v. Neff Re-Examined, 63 Harv. L. Rev., 657

(1950).
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Professor Riesenfeld discusses the constitutional aspects of summary
attachment of nonresident assets in the attached memcrandum ©R pages 3-5.
As Professor Rlesenfeld says, the U.S. Supreme Court's mention of Ownbey v.

Morgan28 in 1ts Sniadach and Fuentes decisions left the metter guite

unsettled. But these cases mey mean that ultimately ex parte attachment
will not be sllowed in the absence of jurisdictional necessity.28a Further-
more, neither the U.S5. nor Californis Supreme Courts have ruled that the
creditor interest in preserving assets, as opposed to the state interest in
jurisdiction, Jjustifies overriding the debtor interest in notice and hearing
before his property is attached. These considerations would seemingly
regtrict attachment of nonresident mssets to cases where necessary to

secure jurisdiction. However, it should be noted that the U.S. Supreme

Court denied certiorarl in pne recent case--Lebowitz v. Forbes Leasing &nd

Finance Corporationeg--where twe Jjudges of the third circuit ruled that

foreign attachment without notice and hearing was constitutional even where
not required for jurisdictional purposes apparently based on an assumed need
to preserve assets both before and after a general appearance. The opinion
of the court was reluctant regarding continuing the attachment after the
appearance, and the concurring judge rejected 1ts walidity completely;
however, both opinions felt bound by precedent.

. 0
Also significant is Property Research Fin, Corp. v. Superior Court,3

where the court of appeal found that the creditor's interest in effective
process was one requiring special protection through ex parte attachment

despite the defendant's interest in due process. Other cases upholding

28. 256 U,5, 94 (1921).

28a. See authorities cited supra note 23.

29. Discussed supre note Z3.

30. 23 Cal. App.3d 413, 100 Cal. Rptr. 233 (1972).
-15-



nonresident attachment on the basis of creditors' need to preserve defend-

ants' assets (but not involving the fairness of jurisdictional attachment)

31

are {rtleb v. Superior Court, Lefton v. Supericr Court,32 Banks v.

Superior Court,33 Damazo v. MacIntyre,3h and National General Corp. v.

Dutch Inns of America,. Inc.35

Profegsor Riesenfeld concludes from an examination of California

cases~--primarily Randone and Property Research--that:

Prior notice and hearing is not required in commercial nonresident
attachments even when nonjurisdictional. 1In consumer cases, the
legal situation is more dubious.

However, it should be noted that the Randone decision leys emphasis on the

Jurisdictional necessity aspect of Ownbey and that both Sniadech and Fuentes

discuss Ownbey in relation to jurisdictional necessity. Although the Cali-
fornia Supreme Court has denied hearings in several of the court of appesl
cases cited above, it hes not authoritatively decided the watter of the
constitutionality of nonresident attachment. Consequently, the staff feela
it is ae yet not certain that attachment based on mere nonresidency is
constitutiongl in all cases. BPBut, regardless of the constitutional issue,
the staff concludes that mere nonresidency should not automatically be
deemed an "exceptional circumstance" justifying the issuance of an ex parte
writ. Rather, where the court has personal jurisdiction over the defendent,

the ex parte writ should be issued on the same basis as in the case of

31. 23 Cel. App.3d 42k, 100 Cal. Rptr. 471 (1972).
32. 23 Cal. App.3d 1018, 100 Cal. Rptr. 598 (1972).
33. 26 Cal. App.3d 143, 102 Cel. Rptr. 540 (1972).
34%. 26 Cal. App.3d 18, 102 Cal. Rptr. 609 (1972}.
35. 15 Cel. App.3d 490, 93 Cal. Rptr. 343 (1971).
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resident defendants. (Bee proposed Section 485.010.) The vague notion
that nonresident defendants as a group mey more readily transfer assets to
avold collection {unsupported by any data indicating the significance of
its occurrence) does not justify allowing the sllegation of nonresidence
to provide the basis for issuance of a writ of attachment before any
determination is made a8 to the probable validity of the plaintiff's cleim.
Of course, if the plaintiff can show that great or irreparsble injury would
result, or that the defendant would probably transfer hie assets in the
state, then the ex parte writ iz Justified.

However, in one important area, there is a need for an ex parte writ
without having to show the likelihood of great or irreparable injury--where
the plaintiff has already obtained a judgment against the defendant in
another state. Professor Riesenfeld cites, as an example of the situation
where there is a need to issue & writ of attachment on the basie of the
defendant's nonresidency, the case where a New York plaintiff seeks to col-
lect on a New York judgment agsinst assets of the New York defendant which
are in California. (See pege 2 of the attached memorandum.) This situation,
says Professor Riesenfeld, under current law, requires attachment as :the
basis of quasi in rem jurisdiction in an action to enforce the sister-state
Judgment in California. This need reflects an archaic concept of enforce-
ment of esister-state Jjudgments. Professor Riesenfeld notes that, in the
federal courts and under the Uniform Enforcement of Foreign Judgments Actfas
such & procedure is unnecessary since Judgments of other courts are simply
registered whereupon they are effective without any need to show Jurisdic-

tion and bring an independent action to establish the judgment. However,

36. 9A Uniform Laws Ann. 474 (1948 Act) and 486 {196k Act).
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Professor Riesenfeld states that only four states have adopted the Uniform
Act--actually as of December 1, 1970, six states had adopted the 1948 Act
which employs a summary judgment procedure (Arkansas, Illinois, Missouri,
Nebraska, Oregon, and Washington) and nine states had adopted the 1964 Act
which provides a simple registration system {Arizona, Colorado, Kansas,
New York, North Deskota, Oklahome, Pennsylvenia, Wisconsin, and Wyoming).
The staff suggests that the principle of the 1964 Act be adopted in Cali-
fornias, thereby eliminating the need for attachment since execution could
be 1ssuedrupon registration. (The i96h Act is discussed in detail in

Part V.)

(If the 1948 Act is prefersble, then attachment would be issusble on
the basis of the defendant's nonresidency to secure assets between filing
and summary judgment. The 1948 Act is attached ms Exhibit II.)

The registration procedure with the immediate availabllity of execu-
tion makes sense because the defendant already will have had an opportunity
to contest the claim,and the actual validity {not just the probeble validity)
of plaintiff's claim will have been adjudicated. By elimineting the need
for an independent action, the Uniform Act saves judicial time and creditor
expense.

(If the 1964 Uniform Act is adopted, mere nonresidency would never be
grounds for issuance of a writ of attachment, and attachment would never be
the basis of jurisdiction. As asnother alternative, if the traditional
means of enforcing sister-state judgments is retained under the basic
scheme reccmmended here, nonresidency in and of itself would be a basis
for issuing a writ of attachment only where an existing sister-state Judg-
ment is sought to be enforced and, in that limited case, attachment would

provide the basis of jurisdiction.)

.18~



I11TI. Current Lavw

Under the Marsh bill (Chapter 550), ex parte attachment is allowed in
any action for the recovery of money against any person not residing in
the state, including any forelgn corporation not qualified to do business
in the state and any foreign partnership which has not designated an agent
for service of process in the state. (Sections 537.1(%), 537.2(d),and
538.5(d).) Under Section 537.3(c), all property of such defendants not
exempt from execution may be attached. Interestingly, under Section 538.5(d),
if the nonresident defendant makes a general appearance in the action, the
court on defendant's motion may release the attachment. Such attachment

may, of course, be the baels of jurisdicticn.



IV. 8taff Proposal

Under the staff's propossl and the draft attachment statute, ex parte
attachment could be Issued against a nonresident defendant on the same basis
as against a resident defendant: to secure recovery on s claim for money
based on contract arising out of the conduct by the defendant of a trade,
business, or profession where it is shown that greet or irreparable injury
would .otherwise result to the plaintiff. (Sectioms 483.010(a) and 485.010.)
Execution (and ex parte attachment on grounds of nonresidency depending on
the sister-state judgment enforcement procedure)} would be issuable upon
registration of the foreign judgment for money damages. Of course, any
type of money Jjudgment from a sister state could be enforced. Thus, quasi
in rem jurisdiction would be eliminated (with the possible exception of .
actions to enforce foreign judgments under present procedures). Actions in
tort or contract could not be brought solely on the grounds that the defend-
ant has property in the state unrelsted to the cause of action. Where
personal jurisdiction exists, the plaintiff would have to show scmething
beyond the mere nonresidency of the defendant to obtain an ex parte writ.
Finally, the process of enforeing sister-state judgments would be simplified
by a registration system. This proposal would be a "Middleground No.3"
to be added to Professor Riesenfeld's list on page 6 of his memorandum.

The staff's proposal eliminates the problems of procedure discussed by
Professor Riesenfeld on pages 7-8 (partiewlarly problems of special, limited,
and general appearances) since quasi in rem jurisdiction would cease to

exist.
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V. Statutory Changes

In order to avold the technical need for having quasi in rem Jjurisdic=-
tion to enforece a sister-state judgment sgainst a defendant's assets in
Californis, the staff recommends that the Revised 1964 Uniform Enforcement
of Foreign Judgment Act37 be enacted in appropriate form. The act, with
recommended changes, is as follows:

§ 1. Definition.--In this Act "foreign judgment" means any judg-
ment, decree, or order sf a court of the United States or of any other
court which is entitled to full faith and credit in this state.

Note: For scome reascn, the definition of foreign judgments is not
restricted to money judgments although the act later speaks of creditor
and debtor. To remedy this inconsistency, Pennsylvania added the words
"requiring the payment of money" after "other courts.” (12 Penn. Stat. Ann.
§ 921 (Supp. 1972).) This change should be adopted. New York restricts
Jjudgments enforceable by the Uniform Act to exclude those "obtained by
default in appearance, or by confession of judgment" (N.Y. C.P.L.R. § Skol
(Supp. 1972)), but this seems unnecessary.

§ 2. Filing and Status of Foreign Judgments.--A copy of any
foreign judgment authenticated in accordance with the act of Congress
or the statutes of this state may be filed in the offiece of the Clerk
of any [District Court of any city or county] of this state. The
Clerk shall treat the foreign judgment in the same manner a8 a judg-
ment of the [District Court of any city or county] of this state. A
Judgnment so filed has the same effect and 1s sulpject to the same pro-
cedures, defenses, and proceedings for recopening, vacating, or steying
ags & judgment of a [District Court of any city or county] of this
state and may be enforced or satisfied in like manner.

Note: The bracketed parts would read "superior court” or "superior

court or municipel court.” As an alternative, the section could read as

follows:

37. O9A Uniform Lawe Ann. L8§.
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A copy of any foreign Jjudgment authenticated in accordance with the
act of Congress or the laws of this state may be filed in the office
of the clerk of any court of this state which would have had subject
matter jurisdiction over the action had it been commenced first in
this state. The clerk shall treat the foreign judgment in the same
manner a8 & Judgment of a court of this state. A Judgment so filed
has the same effect and is subject to the same procedures, defenses,
and proceedings for reopening, vacating, or staying as a judgment of
the court of this state in which filed and may be enforced or safis-
fied in like manner. [Based on Colo. Rev. Stat. Ann. 1963, 1969

Cum. Supp-, $§§ T7-13-3.1

§ 3. Notice of Filing.--{a) At the time of the filing of the
foreign judgment, the judgment creditor or his lawyer shall make and
file with the Clerk of Court an affildavit setting forth the name and
last known post office address of the judgment debtor, and the judg-
ment creditor.

(b) Promptly upon the filing of the foreign judgment and the
affidavit, the Clerk shall mmil notice of the filing of the foreign
Judgment to the judgment debtor at the address given and shall make
a note of the mailing in the docket. The notice shall include the
name and post office address of the judgment creditor and the judg-
ment creditor's lawyer, if any, in this state. In addition, the
Judgment creditor mey mail a notice of the filing of the judgment to
the judgment debtor and may file proof of mailing with the Clerk.
Lack of mailing notice of filing by the Clerk shall not affect the
enforcement proceedings if proof of malling by the Judgment creditor
has been filed.

[{c) No execution or other process for enfordement of a foreign
Judgment filed hereunder shall issue until § ] days after the
date the judgment is filed.]

Note: Subdivision (c) was not adopted in New York, Pennsylvanis, or

Kansas. It was adopted in the six other states which enacted the Uniform

Act with time periodes running from five to 20 days.

Subdivision () should

not be adopted since it would undercut the effort to secure the debtor’s

agsets. Of course, e protective procedure could be provided, but it seems

simpler to allow the issuance and levy of a writ of execution immedilatedy.

New York law provides that "the proceeds of an execution shall not be

distributed to the judgment creditor earlier than thirty days after filing
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of proof of service." (N.Y. C.P.L.R. § 5403 (Supp. 1972).) Pennsylvania
and Kansas Just omit subdivision {¢). (12 Penn. Stat. § 923 (Supp. 1972);
Kan. Stat. Ann. § 60-3003 (Supp. 1971).) Either procedure seems acceptable.

With reference to subdivision (b), the New York law simply provides
that "within thirty days after filing of the judgment and the affidavit, the
Judgment creditor shall mail notice of filing of the foreign judgment to the
judgment debtor at his last known address.” (N:vY. C.P.L.R. § 5403 (Supp.
1972).) This seems preferable to the Uniform Act procedure, which is some-
vhat repetitive and confusing.

§ 4. Stay.--(a) If the judgment debtor shows the [District
Court of any city or county] that an appeal from the foreign Jjudgment
in pernding or will be taken, or that a stay of execution has been
granted, the court shall stay enforcement of the foreign judgment
until the appeal is concluded, the time for appeal expires, or the
stay of execution expires or is vacated, upon proof that the judgment
debtor has furnished the security for the satisfaction of the Jjudg-
ment required by the state in which it was rendered.

{b) If the judgment debtor shows the [District Court of any
city or county] any ground upon which enforcement of a judgment of
any [Distriet Court of any city or county] of this state would be
gtayed, the court shall stay enforcement of the foreign judgment
for an sppropriste period, upon requiring the same security for
satigfaction of the Jjudgment which is required in this state,

Note: The brackets in subdivision (a) would read "court." The first
bracketed part in subdivision {b) would read "court” and the second "such
court” (deleting "any").

§ 5. Fees.--Any person filing a foreign judgment shall pay to
the Clerk of Court dollars. Feee for docketing, trans-
scription or other enforcement proceedings shall be as provided for
judgments of the {District Court of any city or county of this
state].

Note: This section could be omitted (as in Wisconsin--Wisc. Stat. Amn.
§ 270.96 (BSupp. 1972)), but it is probably better to have the section refer

over to basic fees provisions (as in New York, Pennsylvania, and Oklahoms).
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§ 6. Optional Procedure.--The right of a judgment creditor to
bring an action to enforce his judgment instead of proceeding under
this Act remains unimpaired.

Note: The staff recommends that this section be deleted for the reasons
stated in the preceding part--i.e., primarily to avoid the problem of juris-
dictional attachment and duplicative court procesdings. Of course, the
enforcement of non-money judgments remsins the concern of other provisions
which may or may not require an independent action to establish the sister-
state judgment, but such cases do not depend on quasi in rem jurisdiction,
(If the alternative of proceeding by independent action to establish the
Judgment is retained, it should be limited to cases where California has
personal jurisdiction over the judgment debtor. As a less deslirable alternsa-
tive, quasl in rem jurisdiction could be retained for the limited case of
enforeing sister-state judgments.)

§ 7. Uniformity of Interpretation.--This Act shall be so inter-
preted and construed as to effectuate ite general purpose to make
uniform the law of those states which ensct 1t.

§ 8. Short Title.--This Act may be cited as the Uniform Enforce-
ment of Foreign Judgments Act.

Hote: These sections would be enacted as they are.

The Uniform Act, as altered, would best be Iocatedin the execution
title of the Code of Civil Procedure (Part 2, Title 9), as a new Chapter L.
It seems inappropriate fo locate it where the provision requiring independent
actions to enforce foreign judgments is located--Part 4 (Miscellaneous Pro-
visions), Title 2 (of the Kinds and Degrees of Evidence), Chapter 3 {Writings),
Article 2 (Public Writings).

Of course, certain other conforming and editorial changes would need to

be made.
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In sum, as is evident from the discussion under Section 6 of the Uniform
Act, the staff proposes that the registration procedure under the Uniform
Act be the only method of enforcing sister-state money judgments. There is
no strong reason to continue the common law doctrine which required an
independent action to establish the foreign judgment. If this alternative
is adopted, there is no need for sttachment in the enforcement of foreign
Judgments because the judgment becomes effective upon registration snd the
creditor then proceeds by way of execution (or some other supplementary
remedy) .

Two other alternstives exist: The present enforcement procedure could
be retained as it is or the Uniform Act could be enacted while the present
rrocedure is retained as an alternative {as is provided by Section 6 of the
Uniform Act)}. If either of these alternatives is chosen, attachment as a
basis for Jjurisdiction may be retained in the limited case where the plaine
tiff is attempting to enforce & foreign Judgment. Attachment in such a case
is needed to secure defendant’s assets; and, under traditionsl conceptions,
attachment before judgment is needed to provide the basis of the court's
Jurisdiction.

Of course, the old procedure of bringing an independent action could
be retalned and limited to the enforcement of money judgments where the
state has jurisdiection over the judgment debtor. Thus, jurisdictional
gttachment would be eliminsted while partially honoring tradition.

If quasl in rem jurisdiction in actions to enforce foreign judgments
is retained, certain changes would have to be made in the Commission's
attachment statute., Language would have to be added to Section 483.010 as

follows:



An attachment may be issued to secure the recovery on & judgment
for money damages rendered by a court of another state or the United
States which is entitled to full faith and credit in an action brought
to establish such judgment.

Of course, certain editcrial and conforming changes would have to be made
in Section 483.010 and elsewhere. In addition, the difficult problems of
limited, specical, and general appearance mentioned by Professor Riesenfeld
would have to be dealt with. Additionally, a phrase would have to be added
to Section 485.010(b) dealing with the grounds for an ex parte writ:

The defendent is & nonresident {individusl, corporation . .
partnership . . .] in an action brought by the plaintiff to establish
a judgment for money dameges rendered by a court of another state or
the United States which is entitled to full faith and credit.

However, the recommended course is to provide for simple and efficient
enforcement of foreign judgments by registration, thereby obviating any need
for quasi in rem jurisdiction founded on the atiachment of a nonresident's
property in the state.

Respectfully submitted,

Stan G. Ulrigh
Legal Assistant
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Memorandum T3-4

EXHIBIT I

THE MODERN UTILITY OF
QUASI IN REM ]URISDICTION

Paul D. Carrington *

Prafm'ar Carringion examines ike proposed amendment (o the
Federal Rules of Civd Procedure that would comfer guasi in rem
jurisdiction on the federal courts and comcludes thot it should be
rejected. Arguing thal the expension of tke comcept of personnl
furisdiction. kas removed most of what justification lhers once was
for guesi in rem furisdiction, the author mainicins that the lat.
ter jurisdiction oftem provides omly bmilted and uncertaoin judg-
ments for local plaimtifis while compelling nonresident defendants
to Lligote in an incomvenient jomm, and therefore shonld not be
mads ovoilable in the jederal courts merely lo bring their proctice
into conformily with that of ihe cowris of the states.

OW that the venerable concept of quasi in rem jurisdiction

has largely outlived its utility, it is proposed at long last to
make it available in the federal courts. ‘It must be conceded that
the proposal of the Advisory Committee on Civil Rules to amend
rule 4 ! for this purpose would bring federal courts into line with
the practice in state courts and with long standing Anglo-Ameri-
can tradition. But greater justification than this should be re-
quired before such an antique device is appended to dur modern
court apparatus.

It is helpful to tmderstandmg to recall that the default judg-
ment was uaknown to English law as recently as 250 vears ago.
Perhaps because the defendant’s presence was essential to trial
by ordeal, the primitive court would not proceed without him.
1f he were contumacious, his presence would be compelled. Ove
of the milder forms of duress employed for this purpose was the

* Associate Professor of Law, Ohio State University. AB., University of Texas,
1952; LL.B., Harvard, 1958,

" The proposal was first made by the Supremse Courl’s Advisory Conunittee in
1955. Apvisory CommirTez on Ruiss rox Civiz Proczoorr, Rerort or Proroseo
Asesoaewrs 10 TR2 Roczs oF Civit Procapoee yor TR Ustmes Stares Drsmact
Couxrs xo0, 12-14 {tpss). None of the a3 proposals made in this report was
adopted. In 1660, Chief Justioe Warren appointed 2 new committee; in, January
of 196r, it proposed three amendmests which were adopied in April of that
year. Br Sup. Ct. 23 {1961}, In Oxctober 1962, the Committee published a draft of 23
proposals, one of them being & repetition of the eaclier proposed amendment to
rale 4. Commrrree o8 Rured or PRACTICE AND PROCEDURE OF THE Jupiciazl Cow-
FERENCE oF THE Untrep Starys, Prernwasy DmarT oF PROPOGED AMENDMERTS
o Ruies or Crvie Paocrouze pok TEE Unrmer Stares Districr Covwrrs 69

{1961).
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writ of attachment, which directed the sherifi to seize and hold
the defendant’s goods until he appeared and conducted his de-
fense. The eonly purpose of this remedy was to compel appear-
ance; if the defendant appeared, his gonds were discharged.?
A variation on this practice evolved in the Lord Mayor’s Court in
London, where the defendant’s property was attached and his
debts garnished without notice to him; the property was turned
over to the plaintiff and the debtors were directed to pay their
debts to the plaintitf on his pledge to make restitution if the
defendant should appear and disprove the debt within 2 year and
a day.®

The default judgment was recognized in the eighteenth cen-
tury.* The writ of atiachment-and its companion process of gar-
nishment were then found to have other uses. While there were
many variations in form, a common purpose of the American
legislation dealing with attachment and garnisbment was to as-
sure the successful plaintiff satisfaction of his claim. Thus, these
provisional remedies were available only upon the plaintiff’s mak-
ing affidavit that the defendant was of a class of persons likely to
frustrate a writ of execution and filing bond to secure the defend-
ant against wrongful attachment.®

These statutes were, however, also bent to the purpose of solv-
ing another problem which had been created with the recognition
of the default judgment — that of remote litigation. A plaintifi
cannot be permitted to compel his defendant to go to a distant
court under threat of a default judgment; if the default is to be
binding, the plaintiff must select a proper court. The principal
restraint on the plaintiff's choice among American courts has been
the requirement of service of process as 4 basis for personal juris-
diction.®* This requirement was satisfied by personal delivery to
the defendant or his agent or to his place of abode.

? See generally Moz, Civin Procepuse oF THE Triaw Court ™ HISTORICAL
PERSPECTIVE T4~97 {1g53); 3 Bracksroxs, CoMMENTARIES *279.

3 This pracp‘cc was recorded by Locke, ForEIw ATTACHMENT IN THE LOXD
Mayox's Courr (:B53). It may have Roman ancestry. DRAXE, ATTACH-
MENT @ {7th ed. 1B91).

* Beginning with Act To Prevent Frivolous and Vegatious Arrests, 532 Geo, 1,

| 57 '

‘ ;Jé:r.‘f?: )general survey of attachment statutes im many states, see Storges &
Cooper, Credit Administration and Wage Earmer Bonkrupicies, 43 YALE L.). 487,
sog-5ta (3033), The custom of London extended only te actions of debt. Early
American law limtited provisienal remedies to contract actions. DraRe, op. cit.
supre note 3, at yo-37. Most of these limitations have heen removed however,

¥ The classic discussicns are the opinions In Pennoyer v. Neff, g5 US. 714 (2887).

The moderan vitality of that decision is exhibited in the doubtful case of Hansen
v. Denckla, 357 U.S. 235 (1958). As Justice Hunt's dissent in Pennover v. Neff
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The difficultics. of satisfying this requirement present the plain-
tifi’s horn of the dilemma: he should not be frustrated by the
furtive defendant who is skillful at evading the process server.
The statutory remediés of attachment and garnishment offered an
ameliorative, for one class of defendants against whom the statu-
tory writs could he employed were nonresidents. Where the de-
fendant cr his domicile cannot be found by the process server,
the plaintifi can direct the sheriff to attach his property or sum-
mon his debtors; if the defendant then fails to appear, his asséts
are liquidated to satisty the resulting default’ judgment. This is
the iamiliar pattern of what has come to be known as quasi in
rem jurisdiction.” So long as the courts insisted on a restrictive
concept of personal jurisdiction and required service of process
as a requisite of a valid default judgment, the quasi in rem juris-
diction served the useful purpose of mitigating the rigors of secur-
ing personal jurisdiction. Many of the cases in which the plain-
tiff was forced to invoke quasi in rem jurisdiction were disputes
that in fairness ought to have been subject to the decision of a
local forum, which decision the defendant could otherwise have
evaded by staying beyond the reach of the process server.

A line of rather questionable decisions has established that at-
tachment and garnishment are not available in the federal courts
until jurisdiction over the person of the defendant has been ob-
tained by service of process.® This deprives the federal plaintiff
of the possibility of using the quasi in rem jurisdiction te compel
an appearance by a nonresident defendant and has been a source
of dissatisfaction for some time.? And, as Professor Currie has

suggests, some early American courts were satisfed with the citizenship of the
plaintiff as a basis for jurisdiction. E.g., Butterwarth v, Kinsey, 14 Tex. 465 {1855).

T The modifier “quasi” is always objectionable. It is used herc to distinguish
in rem procecdings in which the title to the property involved is itself the subject
of litigation &nd in personam proceedings in which attachment and garnishment
may bz empioyed as provisional remedics to conserve assets for later execution. It
does not adequately distinguish actions in which the plainlifi seeks to vindicate
his pre-existing claim to the property against a nonresident defendant. Most
such claims may te brought in the federal courts under 28 US.C. § 1655 {1gs8).
Some difficulty is encountered in applying this stalute to accommodate enforcement
of liens on inttrests which are not “property within the district.” For a thorough
discussion of this problem, see Annot, 30 A LR.zd 208 {1953).

‘® Davis v. Ensign-Bickford Co., 139 Fad 624 {8th Cir. 1944). For a collection
and criticism of the cases, see Currie, Attackment and Garnishmenl in the Federal
Courts, 55 Micu. L. Rev, 337 (1981). Use of local provisional remedies against a
defendant already before the court is assured by Frp. R. Civ. P. 64.

* An early protesi was voiced by Judge Lowell in Dormitzer v. Ntinois & St.
Louis Bridge Co., 6 Fed. 217, 218 (C.C.D. Mass. 1881). Sec also Curvie, supre note
8; Blume, Actions Quasi i Rem Under Seclion 1653, Thie 28, USC., 50 MicH.
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recently observed it is perhaps an anomaly that attachment and
garnishment cannot he used in an original action in a federal
court for their historic purpase of compelling appeata.nce al-
though they are available in state courts for that purpose.™

-The anomaly, however, is an anomalous exceptldn to an anach-
ronistic rule. In the light of the emergmg concept of ‘personal”

* _ jurisdiction, the guasi in rem procedure is rarely useful tq plain-

tiffs except in cases which: the defendant ought not to be asked
to defend in the forum chosen by the plaintiff. The modern devel-
opment has been thoroughly 7nalyzed and explained elsewhére;
it is sufficient. here to obscrve that there | is no-longer any constitu- -
tional inhibition on_the ¢xercise of Junsdxcnon in personam over .

a defendant whose contacts with the state make it reasonably fair.

that he be asked to defend the: claim in its courts. The contact
may be sufficient to sustain constructive or substituted service of :

process if the defendant has “donie business,” ¥ solicited '* |
made * contracts, opera'ted a motor vehicle,'® or corhmitted a

E tort '7 in the state, at least in actions arnsmg out of the defendant’s

L. Rey. :. 89 (1951} ane. 34 CoaMmLL L4Q. m; (:943) Note 13 So. Cn. L.

Rev. 361 (ro40). A rather queer limitation o the rule wis applied in Hearst v. .
Rearst, 15 FRD. 258 . (N.D. Cal, 13354}, 66 Hurv. L. Rav. 367, whick held that -
a writ ol garnishment migit beissuodb?aiedanl wurtinamupatmnufpmw-
tive sefvice of process, abthough the writ-would net suffice as a basis for further
proceeding and chould be quashed when service appesred unlikely. Cf Jambsom-

v, Coon, 165 F.zd 565, 5oy {6th Ci. 1g48). s

0 Cdrrie, supra note 8, a1 338, .
¥ The anomaly -is: seerningly emphasized by th: established fadenl pra-‘:the
perteitting removal of aclions commenced by attackment or aa:mshmem, 28 US.C.

§ 1450 (1958), but the inadecuacy of quas in rem’ pmuedm is not & reason 1o
.deny the defendant’s right to remove in a proper case. This does nol explain

Rorick v. Devon Syndcate, 3oy UB. 290 {3039), which beld that a federal conrt
could, after removal f such a case; attach lddlunnnl praperty without qbuimng
jurisdiction over the person of the defendant. That regretiable decision seeris to
rest on the mistaken ngtion that the, statute {then REv. Star. | 645 {1375)) was
inconsistent with former rlecmons dmymg ‘the use of qusi in rem Jurindi:tion fn
the federal courts.. . .

i Dnz!om:: in the Law St.m-Caun Inmdu:mn 73 H..nw L. Rev. qog
{xgbo).

% Heary L. Doherty & Co. v. Geodman, 204 US. 623 {1935}; ‘In!emauonll :

 Harvestér Co. v, Kéntucky, 134 US. §19, s83, s8¢ (ig14).

. ¥ Iyternation] Shoe Co, v; Washington, 326 US. 310 {1045} ; Taua v. Sus- -
guchanna Coal Co., 220 N.Y. 259, 115 NE. 915 {191y}, ‘ -

** Compania de Astral v. Boston Metals Co,, 305 Md. 237, 107-A.2d 337 (1954},
cert, denied, 343 US. 043 {1955). But c} Exlanger Mills, Inc. v, Cohoss Fibre Mills,
Inc, 239 F.od soz (4th. Cir. 19356).

i Hess v, Pawloski, 174 US. 251 {1937). :

1T Nalson v. Miller, 13 §ll. 2d 378, 143 N.Ead 673 (1947); Smyth v, Twm Sut:
Impmvcment Corp., nb V. 563, 8o Aad 664 {1951).
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. activities which relate him to the jurisdiction.’® -All that is con-
stitutionaily required is that the legitimate interest of the plain-
tifi in securing relief in the forum of his selection bear a rea-
sonable relation to the burdens imposed on the nonresident de-
fendant who is called upon to defend in 2 distant forum,”™ Thus,
corporate defendants are perhaps more amenable to these “long-
arm” jurisdictional devices than individual defendants whose
personal conveniences are entitled to greater wetght‘“’ And de-
fendants in highly regulated businesses such &s: insurance may be
- very exposed indeed, for insurance plaintiffs are recagnized as
having an especially proper need for local protection.®
While only a few legisiatures have as yet fully explored the -
possibilities for extending the junsdlctmn of their courts, a wide
variety of statutes providing more occasions for the usé of con-
structive and substituted service of process ** and judicial relaxa-
tion extending the availability of older statutes** have made the -

‘personal jurisdiction problem no longer. the obstacle it once was
to the plaintiff who seeks a reasonably aqcessiblc forum for his
case. The pldintiffl who must resort to qua'.sx in vem proceedings
is seeking to-compel an appearance by {or impose & forfeiture on)
a defendant who, so far as appears, has inadequate contact with
the state to make him fairly. answerable to the claim there, or who
is not of a class of defendants the legislature has seen fit to subject
to the judgments of its courts. Indeed, the only contact of the
defendant with the community which will be established will be
the fortmtous one that his property or his debtor_,happ;ens to be
there at the time of commencement of the action. It has been
suggested that quasi in rem jurisdiction is necessary to discourage
debtors from putting their property beyond the reach of a writ of

7 1 The qualification was suggested by Chief Justice Stobe in th lapdmark case
of International Shoe Co. v. Washington, 336 US. 110, 317 (xo45). Its'importance
ic some cases may be exemplified in L. D. Retder. Contractors v, Hirgins Indus,, -
365 Fad 368 (gth Cir. 1959}, Bt ¢f. Perking v. Benguet Cnmo] Mining. Co.,
342 US. 437 (a953)..  ©

3* Developments in the Lan-—.i‘icurﬂ‘om !umd:clml, Iuprs note 12, at- 924,
3¢ Fhrenzweig, Pesnoyer It Dead — Loxg Lmr Pennoyer, 30 ] Rocxy Mr. L. Ricv.
285, 293 (1958).
- 3 McGee v. International Life Ins. Ca.; 355 U5. 230 (1957} ; Travelers Health
Ass'n v. Virginia ex. rel. State Corp, Comm’n, 339 US. 843 (1950).

T 3 8ee Wrs. Stat. § 26208 (1950); o, Rev. Star. <h. 1o, § 2y (1g6z). It
is perbaps still an open question whether such devices for out-of-state service are
available in 3 foderal court under rule 4d) (7} or rule 4 {f). .

3% B.g.. Jarrard Motors, Inc. v. Jacksen Auto & Supply Co., 237 Miss. 650, 115

So. ad 305 {1959); Henry R. Jahn & E-on v. Superior Court, 49 Cal. 2d 855, 323
P.ad 437 (1938). :
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‘execution.® Of course, such an avoidance provides only momen-
. tary escape since 2 personal judgment against the debtor can be
enforced by collateral proceedings where his assets are found; this
is especially so in the federal system where statutory provision is
made for the registration of judgments of other district courts®
And, at most, the suggestion argues only for quasi in rem com-
‘mencement conditioned upon a showing hy the plaintiff- that such
an exercise of jurisdiction is necessary to avoid unnecessary liti-
gation or absconding. It is not an argument for the foreign at-
tachment where abundant assets are available in a forum in which' .
the defendant can be subjecied to personal jurisdiction.

It is manifestly unsatisfactory to expose the defendant to quasi
in rem litigation which is based on a garnishment summans served
_ on a nonresident garpishee;* in such cases, there is no showing :

that the defendant has any voluntary contact with the forum -
state, A fairminded appht:atmn of the ba]ancmg-of-mterests test .
- applied in:personal jurisdiction cases would lead to a rejection of
" jurisdiction in most cases in which the plaintiff is forced to resort -
-to such a garnishment. And it is an almost equally harsh doctrine
that exposes the defendant to. the hazards of fitigation simply be-
- cause he has purchased local property ar extended credit to a
local debtor, ot entrusted goods to a local carrier where the
litigation is unrelated to the property or debt.*" Quite acceptable
is the policy of the statute of Pennsylva.nia for instance, which
exposes landowners to jurisdiction in personam in actions arising
out of their ownership.? But it is inconsistent with the modern
requirement of rational forum selection to require the property
owner to answer any and all claims upon pain of forfeiting his
property. Indeed, Professor Elrenzweig has suggested that it is
unreasonzbly arbitrary to perniit the plaintiff to acquire jurisdic-
tion solely on the basis of service of process.® Whether or not
~ this is so, the chance capture of 'prbperty or ‘debtor is surely a

7 Briie, Coneirer oF Laws § sobr {1035).

88 US.C. ¥ 1983 (1935} se¢ y Moowe, FEDERAL PRACTICE § 69.03(3) (2d «d.
1354}

a8 g g, Harris v. Balk, 198 US 215 {1905). For an example of the sort of
skenanigans invited, see Siro v. American Express Co. » 99 Corn. gs, 121 itL 280
{rg23). Bul ¢f. Abel v: Smith, 151 Va. 568, 144 S E. 616 (1518},

37 Where the claim is velated, &t lcast as to the local property and goods, there -

is no obstacle ta its assertion in federal court. Seée note 7, supra.
38 Pa. Srar. Ank. tib 12, § 331 {rosi). The statule was upheld in Dubin v.
" City of Philadelphia, 34 Pa. D. & C. 61 (Phila. County €1, 1938).

2 Thr Transiznt Rule of Personsd Furisdiction: The “Porwer” Myth and Forum o

Conyeniens, 65 YAI.B L] :39 (Ig;é)
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slender justification for compelling the defendant to enter the
jurisdiction to defend.®®

The most forceful argument for the preservatmn of such
wooden, irrational procedures as service of process and quasi
in rem jurisdiction is their simplicity. Future rulemakers may
conclude that our present efiort to rationalize the choice of
forum bas failed: that the time and energy devoted to resolving
disputes about fairness and accessibility are excessive costs for

the benefits derived.! Even this argument is not easy to make’

with reference to the most irrational procedure involved in quasi
in rem jurisdiction, for such proceedings have produced a sub-
stantial amount of uneconomic dispute not. pertaining to the
merits. Aa example is the sterile line of cases dealing with the
situs of intangibles, which apparently must be located. before they
can be attached.*® And, in any event, if the effort-economy argu-
" ment is to prevail and a return to'more formalized tests is to be
made, more drastic reforms than the extension of quasi in rem

jurisdiction to the federal courts are in order. - Gthermse the

emerging expansmn of personal jurisdiction takes on the appear-
‘ance of class warfare. The same concept of “fair play” invoked

to favor plaintiffs in extending persona! jurisdiction must be

available to favor defendants in restricting the quasi' in rem
jurisdiction. The present restriction should therefore be pre-
- served whether it is anomalous .or not. The present rulemakers

shmdd ‘take their stand in favor of fairness a.nd evenhandedness

in preference to doctrinal symmetry.
Unfairness to the defendant, however, is not the only cnns:dera

tion which militates against the proposed amendment to the -

rules. The value of the quasi in rem jurisdiction to the federal

plaintiff is likely to be more apparent than real because of the =

other limitations on the availability of a federal forum and be-
cause of the persistence of doubts as to the efficacy of the limited

32 This view was shared by Jusiice Story. Picquet v. Swan, 15 Fed. Cas. 609,
614 (No. 11134) (C.CD. Mass. 1828}, Buit se¢ Currie, supra note 3, al 345-49.

5 The potential for delsy of the devices for challenging the selection of a forum
bhas only begun te manifest itself. A cursory examinalion of the cases collected
by West Publishing Co. in.its digests will reveal that the process is xlready
costly. Tt was this consideration that led ihe Supresse Court of Washington to
reject the doctrine of forum non conmveniens. Lansverk v, Studebaker-Packard
Corp., 54 Wash. 2 124. 338 P.2d 747 {3959). The decision is criticized by Traut-
-man, Forum Non Conveniens in Washington —— A Dead Issue? 35 Wasy. L. Rev,
88 {1960).

83 Qoe Andrews, Situs of alongibles in Suits Against Nonresident Claimants,

49 Yarx L.J 241 {1935).

Ltk
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~judgment, which ma.y make a quasi_ in rem mctory mdeaswe -
- First, it must be. observed that the quasi in rem plaintiff will
have to meet the restncuons of the federal venue statutes.® Under
these statutes, most actions cognizable ina. federal court may be -
brought only in districts in which the defendant is available for
service of process. For eéxample, actions agamst xndmduals _
which arise under federal law may be brought only. in the district
in which ail the defendants reside.* In such cases the defendant
can generally be served at his residence.?® Actions against corpora-
tions may be brought in districts in which they are 1incorporated,
quai:ﬁed to do business, or domg buisiness.* Such corporations are
‘subject to service of process under the pertinent ‘qualifications
statutes.® The irrationality of these federal venue provisions has
been elsewhere. remarked; ** it is enongh here to observe that few
cases remain in which resort to quasi in rem procédure is advan-
tagooustot.he iederalplmnuﬂ' Twodassesofcasesmemp-
. tional: actions in which jurisdiction is based on diversity of citi-
- zenship may be hrought in the district in which all defendants or
all plaintiffs re.snde  and actions against aliens may be brought in
- any district.® A ﬂnrd class of exceptichal cases may exist 1o the
extent that 1t :s posmble io:: a deieadant to have a res:dence in

4 The venue requirements have been held to dbe inapplicable to lien enforce.
ment proceedings brought under a8 US.C. § 1655 (1958) and its forebears. Gree-
ey v Lowe, 155 U5, 58 (shigg). The luperldll #imBarity might suggest that this .
exceplion to the venue requirements be extended to inchide actions braught under

the propased new rule. 'But control of the property in dispute is ssential to the -

relief sought ‘under § 1638; bence the vende Tequirement s eleprly i.up
propriate. This is not 5o with reference to thcmpersdnalhabmﬂgsnnghunbe
" enforesd by the ‘nonresident attachment procesdings brought under the proposed
riife, Furthérmore, the linguage of §- 165y desli spechally - with ! the - probless of |
nonfesidents -dnd hence suggests an abandonment of residence requireménts im- -
posed by. other statutes. This is to be contrasted with rite B2 which ‘declares that -
themlu“shnﬂmbcmmmedtouundmﬂmitﬂujnﬂldmimofﬁe United
.Summmnmumorthcvenu:ofmmthm :
S0 US.C. § 13gr(b) {1g38).
© " Fro R, Cv. P. 4{d) (1) uulbomusermhy jeaving a :upy of the summons
and complaint at the defendant’s "dmllmg bouse or usual place of abode with some
person of suitable age and discretion.” “Dwelling place” is more inciugve than
residence. Rovinski v, Rowe, 13: F2d 687 {6th CIr. 1942); Pickford v. Kravets, ~
17 Fed. Rules Serv. 4d.1a1, Case 1 (SDNY, 1952} ; ¢f: Fist hat‘[ Bnnk & Trlnt
Co. v. Ingerten, 207 F.id 193 {1oth Cir. 39531). . .
3838 US.C. § 1391(c) {19s8}.
* Fap, R, Crv, P. 4333,
8 Barretl, Venve and Service of Process in tk Federal ‘Courts — Suggestions
for Rejom, 7 Vaxo. L. Rev. 608 {1954).
o Mg USC, 3 ragala) {agsd).
_ "’98 D.S.C l :39:{4) (im]
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the jurisdiction for purposes of the venue statute, but not of the
sort sufficient to justify the use of abode service.*! Only in such
cases might the plaintiff be advantaged by the proposed amend-
mcﬂt-‘z : -

Even in such cases, however, the success of the plaintiff in
forcing the defendant into the forum jurisdiction may be fleeting.
Another cection of the federal venue statutes provides:

For the convenience of parties and witnesses, in the interest of
justice, a district court may transfer any civil action to any other
disteict or division where it might have been brought.*?

If the plaintiff can find no basis for personal jurisdiction over the
defendant, the chances are good that the convenience of the
parties and witnesses and the interest of justice will indicate that
some other district would be a more appropriate forum.** It seems
likely that this provision would frustrate some plaintifis proceed-
ing quasi in rem. It will, however, be a frustration less often
than might be expected because of the recent and regrettable
decision of the Supreme Court in Hoffman v. Blaski,* which held
transfer permissible only to districts in which the plaintiff might
have successfully initiated the action over the protest of the
defendant. This would be a substantial limitation on the use of
section 1404 in a routine diversity case commenced quasi in rem,
inasmuch as the only available transferee district would generally

* The residenice requirement fn the venue statute Is generally equated to
domicile. King v. Wail & Beaver Street Corp., 145 Fad 377 (D.C. Cir. 1944). It is,
of toarse, possible to have a domidle in the jurisdiction without having an “abode”
for purposes of rule 4(d){s). See cases cted in note 35 supra. Many sistes,
however, exercise jurisdiction cver their domiciliaries by constructive service; this
practice was upbeld against constitutional chzllenge in Milliken v, Meyer, 311 US.
457 ¢1040). To the extent that state procedures are available in federal courts
under rule 4{d}{) or rule 4(f), this third possibility is eliminated.

43 professor Currie, supra note B, at 374 suggests that the rules be “rectified in
anticipation of a revision of the venut statutes” Sufficient to the day is the evil
thereof; it seems eminently wise to see what these revisions might be before altering
the rules in sid of unidentified future classes of plaintifis at the expense of un-
identified future clesses of defendants,

4338 US.C. § 1404{a) (1938).

*4 Very little effort has been made to articulate standards beyond those stated
in the statute, which is taken to be addressed to the sound diseretion of the trial
court. Scuthern Ry, v. Madden, 23¢ F.ad 198 (4th Cir), cert. denied, 352 US.
953 (1956); Trust Co. v. Pennsylvania R.R,, 183 F.zd 640 (7th Cir. 1950} ; Ford
Motor Co. v. Ryan, 182 F.id 329 {(2d Cir.), cert. denied, 340 US. B5r (1950);
New York C. & §t. L.R.R. v. Vardaman, 181t Fad 769 {8th Cir. 1950). See gen-
crally 1 Bamrron & Horvrzorr, FrorraL PracTice axp Procebure § 865 (Wright
ed. 1583,

% 363 U.5. 335 (1960).
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be the district in which all the deiendants reside.*® The idea
expressed in the majority opinion in the Hoffman case was the
grammar-school morality that {airness required equality in the
use of venue statutes and the requirement of service of process.
The Court thus smote the defendant with his own shield, for
these requirements were imposed for kis benefit to equalize the
plaintifi's advantage of making the initizl choice of forum.
Clearly, the convenience of the plaintiff must be considered in
the administration of section i4o04, but the limitations of the
venue statute which the Court invoked are not related to that
consideration and have no purposeful application to the problem.

To the extent that transfer is unavailable, the inconvenienced
defendant may yet seek velief in the discretionary power of the
federal court to dismiss on the ground of forum non conveniens, ¥
Dismissal is a more drastic remedy than transfer, bowever, and
the defendant who seeks it will have a heavier burden in showing
inconvenience sufficient to justify relief*® Another difficulty is
suggested by the recent holding of the Supreme Court of Minne-
sota that forum non conveniens is not available unless the defend-
ant is available for involuntary service of process in the con-
venient forum.*® This is a reasonable protection of the plaintiff
only in a court which is unwilling to employ the practice devel-
oped in New York ® of conditioning the dismissal upon the de-

4% 7f the action were commenced at the defendant’s residence, § 1404 might
afford transfer to the plaintiff's residence, but there is seldom reason to commence
an action quast in rem st the defendant's residence inasmuch as personal service is
generally available there, Sec notc 41 supra.

7 Gulf Oil Corp, v. Gilbert, 330 U.5. 501 (1947). Professor Currie was very
critical of this decision. Currie, Chonge of Venue ond ike Conflict of Laws, 22
U. Cur, L. Rev. 408, 416-38 (1955). Arguably forum non conveniens did not
survive the adoption of § r4o4(a). See Hoffman v, Blaski, 363 U.S. 335, 342 (1060)
{the doctrine is referred to as “superseded”). No mention is made of it in the
fegislative history, bowever, and it is still invoked in Interpational cases, where the
statutory remedy of transfer ix unavailzble, aithough a strong showing of incon-
venience is mecessary to secure a dismissal forcing ar American plaintiff to go
abroad. Burt v. Isthmus Develonment Co., 218 F.2d 353 (5th Cir}, ceri. demied,
349 US. 922 (1955); Lesser v. Chevaiter, 135 F. Supp. 330 (BD.NY. 1956},

& Norwood v. Rirkpatrick, 349 US. 29, 33 (1955). The court was silent on
the issue of possible deference le statz faw; it was apparently assured, as it was
in Gulf Oil Co. v. Glibert, 330 U.S. go1 (1947), that faderal law should prevail over
any state doctrine on dismissal or transier for inconvenience. Aecord, Willis v.
Weil Pump Co., 222 Fad 351 (2d Cir. 1955},

Y Hil v. Upper Mississippi Towing Corp, 252 Minn. 165, 80 N.W.ad 634
(1958). Accord, Tivoli Realty v. Interstate Circuit, 167 Fad 135, 136 {sth Cir,
1948).

30 Wendel v, Hoffraan, 25¢ App. Div. 732, 18 N.¥.Ssd g6, appeal dismissed,
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fendant’s appearance in the most convenient forum. This is now
a familiar practice in federal admiralty jurisdiction,® and there
is no reason why it should not be extended to ordinary diversity
cases in which the plaintiff has made an unacceptable choice of
forum. The more restrictive use of forum non conveniens would
be in keeping with Hoffman v. Blaski, but no reason is apparent
why that lamentable decision should be extended to limit the dis-
cretionary as well as the statutory remedy.’®

The foregoing limitations on the availability of a federal forum”
exclude most of the cases in which a plaintifi might be advantaged
by the availability of quasi in rem’ jurisdiction. It must be con-
ceded that among the cases excluded are most of the worst. But
the restrictions on transfer and dismissal leave a small residue of
cases in which a nonresident or alien defendant would be unable
to escape from litigation in a forum with only 2 fortuitous claim
on his property. Even within this short range of cases, however,
it is not clear that a plaintiff with a meritorious claim would be
wise to seek the limited judgment thus available to him.

The most familiar hazard is the possibility of a limited appear- .
ance by the defendant, which, if permitted, will necessitate multi-
ple litigation for full satisfaction of the plaintiff’s claim. This is
a hazard only in cases where the plaintiff has attached property
insufficient to satisfy his claim. A substantial line of authority,®
which has recently been endorsed by Professor Currie,* has held
that a defendant in an in rem proceeding is not limited to the
ugly alternatives of defaulting or subjecting himself to the juris-

.
284 N.Y. 588, 20 N.E.2d 664 (1940). Accord, Vargas v. AH. Bull 85, Co, 23
N.F 203, 135 A2d 85y (x53y), cerd, deied, 355 US. 958 (1953).

51 ¢f. Swilt & Co. Packers v. Compania Colombiana del Caribe, 339 17.5. 684,
693-98 {1950},

53 The Hoffman decision was heavily dependent on the “plain words" of §
1404(2} which were said to require the result. See 363 1S, at 342-44.

53 McQuillen v. National Cash Register Co., 112 F.d 8yy (sth Cir.), cert.
denizd, 311 US. 695 (1040) ; Salmon Falls Mfg. Co. v, Midiand Tire & Rubber Co.,
283 Fed. 3214 (6th Cir. 1g2z}; Miller Bros. v. State, 201 M4 3535, o5
Asd 286 (1953}, reversed on other grounds, 347 U8, 340 (1954); Cheshire
Nat'l Bank v, Jaynes, 234 Mass, 14, 112 NE. 500 (1916}, In Harnischfeger
Sales Corp. v. Sternberg Co., 1¥g La. 377, 154 So. 10 {1514), the court held
that the appearance of the Mississippi defendant in a gquasi in rem procesd-
ing did net suffice to sustain a judgment in personam. But in a later action
in Mississippi for the deficiency, it was held that the defendant had had its day
in court on the defunse asserted in the Louisiana action. Harnischfeger Sales Corp,
v. Sternberg Dredging Co., 18¢ Mise, 73, 101 So0. 94 (1939}, modification refused
o rehearing, 189 Miss. 73, 195 So. 322 (1540).

*4 Currie, supra note B, at 374-80.
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diction of the forum. He need not fish or cut bait, but may appear
under protest, a8sserung that he does not intend to be bound by
the judgment of the court except to the extent of the property
which the court has impounded by attachment or garnishment,
This device has the merit of affording defendants a shield against
plaintiffs with weak claims who hope 10 secure modest reliei
through a quasi in rem judgment against property having value
small in proportion to the liability which the deiendant would
hazard by a general appearance. On the other hand, this shield
is also useful for the unworthy defendant who may employ it 1o
compel the plaintiff to establish his meritorious claims twice be-
fore receiving full satisfaction. This is, of course, 2 result very
much at odds with the modern concept of res judicata. A number
of courts, including mest of the federal courts recently consider-
ing the problem, have balanced the choice between mitigating the
duress and permitting multiple litigation on the merits of the same
claim, and have concluded that the limited appearance should be
refused, forcing the defendant to appear or default.®® Professor
Moore has endorsed this veiw.® The proposed amendment to
rule 4 is silent on the issue of the limited appearance, but inas-
much as the whole thrust of the amendment 45 a reference to a
state law, it may be presumed tbat the Committee would con-
template its use in states in which it is permitted in local courts,
although federal courts have thus far dealt with the problem as a
matter of federal procedure.” To the extent that the limited ap-
pearance would be available in some federal courts, it would pose
a threat to a plaintiff considering the use of quasi in rem proceed-
ing against property of inadequate value.

An alternative risk faces the plaintiff who is successful by rea-
son of the defendant’s default in an action commenced by attach-
ment of assets inadequate to cover his claim. When the plaintiff

*3 United States v, Balonovski, 736 F.ad 298 {2d Cir. 1926), cert. dended, 352
US. gb8 {10¢7); Anderson v. Benson, 137 F. Supp. 762 (D). Neb. 1943); Campbel!
v. Murdock, go F. Supp. 257 (N.D. Ohio 1g%c); Sands v. Leicourt Realty Corp.,
35 Del. Ch. 340, 117 A2d 165 (Sup. Ct. 1955).

%0, FepEeal PoaceacE § 12.13 {2d ed. zgh1). See also Note, 25 Iowa L. Rev.
329 {3g40). _

T See federal cases cited note 53 sepra, Some significance seems to be attached
to Fro. R, Civ. P. 12 which abolishes the special eppearance; clearly this rule is
irrelevant to the issue of the Umited appearance, Professor Cutrie, supra note 8,
at 379-Bo, supgests that the rules should be amended to provide for a limited
appearance regardless of the prevailing state yule. The issue of deference to state
Taw is a part of the larger question raised by the whole quasi in rem procedure;
this is discussed below.
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seeks to recover the balance of his claim in a second jurisdiction,
it may become the defendant’s turn to plead res judicata. He may
then invoke as a defense the familiar injunction against splitting
the cause of action. Al of the 2xisting authority which is squarely
in point is against this defense.”® But modern cases abound which
evidence a willingness to require plaintiffs to settle for a single
remedy in situations where a judgment for full satisfaction might
have been had; the problem is not too distant from cases holding
that the plaintiff may not recover a judgment of ejectment and
Iater seek eguitable relief,®® or seek contract damages in one ac-
tion and reformation in another,® or seek personal injury dam-
ages in one action and property damages in another.®® Cases
holding against the defendant on the issue of res judicata have
reasoned woodenly that the absence of personal jurisdiction pre-
vents the merger of personal rights into a personal judgment. A
more functional approach might suggest that it would be desirable
to encourage economy of litigation by requiring the plaintifi to re-
solve his dispute whole in one lawsuit. Surely this is no more
stringent than the burden imposed on the defendant with refer-
ence to a compulsory counterctaim,®® and it is in accord with the
modern trend.®® And it would seem to be very fair in a jurisdic-
tion which does not recognize the limited appearance, for when
the two issues are placed in juxtaposition, it is not unreasonable
to urge that the plaintiff cannot have it both ways: if the defend-

58 Strand v. Halverson, 230 JTowa 1276, 264 N.W, 266 {1935} ; Riverview State
Bank v. Direyer, 188 Kan. 270, 362 P.2d 55 (1981); (il Well Supply Co. v. Koen,
6g Ohio St, 423, 6o N.E. 603 (1go1), '

3 Hah] v, Sugo, 166 N.Y. 10g, 63 N.E. 135 {1901}; &f. McCaffrey v. Wiley,
103 Cal, App. 2d Bar, 230 Pad 152 (Dist. Ct. App. 1958). Bar ¢f. Adsms w.
Pearson, 411 IR 437, 104 NE2d 387 (i952), See generally Note, 104 U, Pa. L.
Rev. 055 (1956).

81 Hennepin Paper Co. v. Fort Wayne Corrugated Paper Co., 153 F.zd B2z
(yth Cir. 19463 ; £f. Wischmann v. Raikes, 168 Neb, 728, 9y N'W.ad 551 {t950);
Massari v. Einsiedler, 6 N.J. 303, v8 A.2d 572 {1951). But cf. Woodbury v. Porter,
158 Fad 195 (8th Cir. 1946).

¢ Dearden v. Hey, 304 Mass. 659, 24 N.E.2d 644 {1939) ; Rush v, City of Maple
Heights, b7 Ohio St. 223, 147 NE.ad 505, cert. demied, 338 U8, 814 (1958),
Contra, Reilly v, Sicilian Asphalt Paving Co,, 190 N.¥Y. 40, 63 N.E, 772 {1g902).

®2 Fep. R. Crv. P. 13{b). The draftsman proposcd also to amend this rule io
make it inzpplicable to actions commenced quasi in rem. This is an explicit recog-~
nition of the inconsistency of the quasi in rem judgment with the rules appreach
to complete litigation. By’ pointing to this contrast, the writer docs not wish
1o be taken as giving full approval to the compulsory counterclaim rule, which
may weil be overzealous in its push for total Jitigation,

¥ Developmenis in the Law — Res Judicaia, 65 Hawyv. L. Rev. 5¢8, 826 (1952).
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ant is entitled to only one day in court, the plaintiff should be en-
titled to only one also. The egalitarian morality of Heffman
seems considerably more appropriate to this situation than to that
in which it was invoked. i

It has been observed that both the limited appearance and the
alternative split-action rule are restraints only when the plain-
tiff is unable to find adequate assets in the jurisdiction to cover his
entire claim. But even if he finds sufficient assets, there may yet
be a chance that the fruits of the default victory will escape his
grasp, if he is subject to service of process in another state more
generally convenient to the parties. This possibility arises from
the prospects of a later action by the defaulting defendant against
the quasi in rem plaintiff for unjust enrichment. The theory of
such an action would be that the deliberate choice of a forum in-
convenient to the defendant for a claim of doubtful merit is so
unfairly coercive as to constitute duress vitiating the plaintiif’s
rights to the proceeds of the former action. The authority for re-
covery on such a theory, as Professor Dawson has cbserved,® is
remarkably sparse. The authority discovered is largely adverse
to recovery,® and there are two fairly obvious contentions to be
made by the defendant in the restitution action. The first is that
he merely used legal processes in a manner permitted by law and
therefore cannot be condemned as a wrongdoer disentitled to the
benefits obtained. This is not, however, a complete answer, for it
is clear that the present plaintiff is entitled to restitution if he can
show an improper motive in the use of legal processes; a showing
that the former plaintiff knew that his claim was groundless would
be sufficient to show such an improper motive.®® Impropriety has
also been found, however, where a plaintiff with a claim of possi~

®¢ Duress Througk Civil Litigation: I, 45 Mica. L. Rev. 571, 506 {1047). Pro-
fessor Dawson's appraisal of the possibilities of future developments in such cases

is that:

The Lmited use so far made in this area of the concept of duress can be in
large pa.rt explained by the general considerations of policy already suggested,
which quite rightly produce hesitation. In part, however, it appears to be due
to the survival of older ideas, which assoclate duress with blackmail er even
perhaps with maybem, and which therefore ingpire a search for some mis-
conduct by the creditor to which disapproval can attach. In the future more
decisions can be expected to support the broad propositien that where a suf-
ficient degres of pressure is shown to exist in fact and the resplling transaction -
is sufficiently unjust, the means that are normally most legitimate can become
an instrument of extortion.

Hd. at 598.

83 Ochivto v. Prudential Ins. Co. of America, 356 Pa. 382, 52 Aad 228 (1947);
cf. Security Sav. Bank v, Kellems, 321 Mo. 1, 9 S.W.2d 967 (1928); Annot,, 18
ALR. 1333 (193z). .

88 ResTarsMent, REstiTuTion § 7:(s){a} {1937).
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ble merit insisted on presenting his claim at a tme % or place %
inconvenient to his ailleged debtor. These cases would sustain
restitutionary recovery by a quasi in rem defendant who anti-
cipates the judgment by satisfying his creditor’s claim. This sug-
gests defendant’s second argument against restitution, which can
be made only if the judgment is entered and the assets held sub-
ject to the judgment are liguidated pursuant to it. This is the
famiiiar cry of res judicata —- that the judgment has laid the
merits to test. This is troublesome, however, for the quasi in rem
defendant has not yet had his day in court; he has had only an
opportunity to litigate, and that in an inconvenient forum. A
modern court, fully indoctrinated in the enthusiasm for the con-
venient forum and the abandonment of mechanical anachronisms,
could reasonably conclude that the quasi in rem judgment was
binding only on the property, not on the absent parties, and that
the time for litigation on the merits underlying the claim had not
yet passed, Surely, it has been a historic function of the unjust
enrichment remedy to relieve miseries caused by the wooden at-
tributes of the doctrine of res judicata ®

The hazard to the quast in rem plaintiff of such a restitutionary
liability may perhaps be dismissed as remote. At the worst, the
plaintiff has succeeded in shifting the moving oar, if at the cost
of some attorneys’ fees. It is probable that most defendants hav-
ing meritorious defenses would prefer venturing their case in the
forum selected by the plaintifi to risking a devious restitutionary
counterattack. Whether or not the hazards discussed are suffi-
cient to demolish the attraction to the plaintiff of quasi in rem
jurisdiction, a consideration of these problems serves at least to
illuminate the inadeguacies of a half-baked quasi in rem judg-
ment. These inadequacies are the result of a historic lack of con-
viction about the fairness of requiring a defendant to respond in
a jurisdiction whose only claim on bim is its chance ¢capture of his
goods ot debtor. There is no place for such a process in a pro-
cedural system which emphasizes the search for a forum which
can in fairness lay the whole dispute to rest.

®7 Vyne v, Glenn, 41 Mich. 112, 1 NW. 499 (1879} American Bank & Trust
Co. v. Federal Reserve Bank, 256 U5, 150 {1g21). But ¢f. Myers v. Watson, 204
Towa &35, 218 N.W. 634 (1927). )

® Kelley v. Osborn, 86 Mo, App. 230 (1960}; Collins v. Westbury, 2 S.C.
{Bay) 211 (179g9); ¢f. Standard Roller Bearing Co. v. Crucible Steel Co. of America,
v X.J. Eq. 81, 63 Atl 548 (Ch. 7g06). Bul ¢f Dickermuan v. Lord & Smith, 2t
lowa 318 {1B34).

% See, £.0., Lhe leading case of Moses v. MacFerlan, 2 Rurr 1005, g7 Eng. Rep.
676 (K.B. 1760}.
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Of course, the izderal rulemakers camiot, on their own, shield
the defendant against quasi in rem jurisdiction so long as it is
available in state courts.™ It is this fact, alone perhaps, which in-
duced the Advisory Commiitee to make its proposal; for the one
argument advanced in favor of a change in rule 4 was that “there
appears to be no reason for denying plaintiffs means of commenc-
ing actions in federal courts which are generally available in the
state courts.” *' This plea for conformity between state and fed-
eral law is, of course, an expression of the deferential policy first
espoused in Frie R.R. v. Tompkins. The Erie decision was
drastic and deliberate and had the quality of great drama: the
response was 50 enthusiastic and the applause so deafening that
the Court and its audience were lost in encores ™ and failed to
attend to the competing needs of Erie’s sibling, the Federal Rules
of Civil Procedure.™ When the cheering subsided, however, there
were critics to be heard,™ and the most recent decisions of the Su-
preme Court ™ are indicative of an awareness that excessive defer-
ence by the federal courts to local practice in all matters poten-
tially affecting the outcome of litigation is destructive of the rights
of federal litigants. Perhaps some of the encore cases were less
praiseworthy than the Erie decision itself.

Cne case which seems worthy of reconsideration is Woods v.
Interstate Realty Co.,"" which relates to the problem at hand. It

Tt would surely be regarded x5 a usurpation to amend § 1550 to provide for
a dismissal of removal cases commenced by attachment or garnishment, See noie
11 supra.

"' CoMmtrrEe 0N RULES OF PRACTICE aND PROCEDURY OF TIe Jomicwar Con-
FERENCE OF TRE UNITED STATES, PRELIMINARY D2AFT OF PROPOSED AMERDMENTS TG
THE RULES oF Crviu ProcepUre FoR TBE UNITEp States Districr Covnts 8 {1955).

*? o4 US. 64 {1938},

73 Bernhardt v. Polygraphic Co. of America, 150 US. 3598 (1956} ; Woods v. In-
terstate Realty Co., 337 U.S. 535 {1g49) ; Ragan v. Merchants Transfer & Warehouse
Co, 337 US. 530 (1949); Cohen v. Benehctal Indus, Loan Corp., 337 US. 341
{1049) ; Angel v. Bullington, 33¢ U5, 181 {rog7); Guaranty Trust Co. v. York,
336 US. g9 {1945); Grifin v. McCoach, 313 T.S. 408 (164:); Klaxon Co. v.
Stentor Eiec. Mfp. Co, 313 US. 48y (1945). -

" A poet-judge has described the Enie decision as a prenatal injury to the
rules. Hoosier Cas. Co. v. Fox, 102 F. Supp. 234, 222 (N.D. Jowa 1953} {Graven,
J.)}. Set also Merrigan, Erie to Vork to Ragam— A4 Triple Play ab the Federal
Rudes, 3 Vase. L. Rev. nx (1g50).

7% An early, strident volce was Keeffe, Gilhooley, Bailey & Day, Weary Erie,
34 Cosxert L.Q. 494 (2049). More telling perhaps are Hart, The Relations Belween
State and Federal Lanw, g4 Corvw, L. Rev, 480, 500-13 (1954) and Hill, The Erie
Baoctrine and the Constitution, 53 Nw, UL, Rev, 427 (1958).

78 Magenau v. Aetna Freight Lines, 360 US. 393 (193¢); Byrd v. Blue Ridge
Rural Elec. {o-op., 356 U.5. 525 (1958).

*? 337 US. 535 (1949). Compare Angel v. Bullington, 330 US. 133 {ve47).
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will be recalled that the Court there held that the federal courts in
Mississippi were bound to apply a statute of that state which
disabled nonqualifying foreign corporations doing business there
from maintaining suit in the courts of the state.- The majority
opinion was dependent on the bromide that all matters classified
as outcome-determinative were (o be adjudped by federal courts
in diversity cases on the hasis of local law: since state law barred
recovery in state court, it was a bar in the federal court in a di-
versity case. This is hard law; Justice Jackson observed in dis-
sent:

The state statute as now interpreted by this Court is a harsh,
capricious and vindictive measure. it either refuses to entertain
a cause of action, not impaired by state law, or it holds it jnvalid
with unknown effects on amounts already collected. In either case
the amount of this punishment-bears no relation to the amount
of wrong done the State in failure to qualify and pay its taxes. The
penaity thus suffered does not go to the State, which sustained the
injury, but results in unjust enrichment of the debtor, who has
suffered no injury from the creditor’s default in qualification.™

It must be conceded fo the majority that there is some unseemii-
ness in the employment of federal jurisdiction to frustrate Missis-
sippi’s regulation of foreign corporations if, as the majority be-
lieved, that was what Mississippi sought to do. But the jurisdic-
tional amount requirement ™ assures that the frustration would
not be complete: the unqualified foreign corporation would still
have no relief for small claims. And it is, after all, the mission
of the diversity jurisdiction to protect nonresident litigants from
just such harshnéss. ?® State rules which are fashioned especially
for nonresidents are too likely to bear the imprint of hometown
prejudices to be entitled to willy-nilly application in courts which
should serve as bulwarks against such prejudices. The omnibus
application of the Erie rule suggested by the majority opinion
would not only deny the use of the Federal Rules of Civil Proce-
dure in diversity cases, it would rob the diversity jurisdiction of
purpose and meaning. If this is the intent, integrity would re-
quire abolition.

™ a3 US. at 53040

& Now Seo000 in diversity and federal-question cases. 28 US.C. 3§ 1311, 1332
{1gz8).

80 Ty FEDERALIST Nao. Bo (Hamilton); Hart, swpra note 75; Rill, supre note
45 Frank, Historical Bases of the Fedeval Judicial System, 13 Law & Coxrteme,
Pros, 3, #2-18 (1648); see Friendly, The Historic Basis of Diversity Jurisdic-
Hiom, 31 Haev, L. Rev. 483 (1938).
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~ The problem of quasi in rem proceedings in diversity cases calls
even more forcefully for the application of a federal policy. This
is so, first, because there is no sound reason for invoking the Erie
tradition. The most irequently articulated purpose in applying
state law in diversity cases is the avoidance of forum-shopping,
but it is clear that forum-shopping is not encouraged by the
present systemn of closing the federal forum to quasi in rem ac-
tions and thereby limiting the plaintiif’s choice 1o the state court.

And it is also true that there is little substance to the lacal policy

embodied in the continued use of quasi in rem procedure in local
courts. In this respect, the Interstate Realty case is distinguish-
able. There is also an essential difference to be seen between
providing a federal forum to a nonresident plaintiff who is barred
by state Jaw, and denying a federal forum to a resident plaiatiff
who is protected under state law, for in the one case the- local
policy is frustrated and in the other it is not. The recent decision.
of the Second’ ercmt in Jaftex Corp. v. Randotpk Mills, Inc® is
here worthy of notice, The court there offered as one ground for its
decision the conclusion that amenability to service of process
under rule 4(d)* is to be determined by federal law, thus re-
jecting the contention of the defendant that sound application of
"the Erie doctrine required application of an especially restric-
tive New York concept of “doing business.” This holding is con-
sistent with the position taken above, but it is not consistent with
the practice in other circuits * and was the subject of a vigorous
dissent by Judge Friendly,** who urged that there is no articu-
lated federal policy as to the amenability of foreign corparations
to service of process and no sufficient reason exists for not giving
" effect to New York palicy. Both opinions are subject to criticism
for failure to perceive the difference between a federal policy
which is more permissive than the state policy with respect to the
demands whlch ma.y be made on the nonresident defendant and

"5, de 508 {:dCir 1960},

®% Alrernafively, the court held that Randolph Mlﬂs was "doin; business” in
New York by any standard. -

3% Partin v. Michaels Art Bronze Cu., 302 Fad 541 (3d Cir, 1953}; Albritton
v. General Factors' Corp. 2ot F.ad 138 {sth Cir, 1953); Canvas Fabricators, Inc.
v. William E. Hooper & Sens Co., 1y Fad 43'5 (7th Cir. 1951) ; Sizinway v.
Majestic Amnsement Co., 179 Fad 681 {1oth. Cir. 1949). But see Riverbank
Laboratories v. Hardwoed Products Corp., 350'U,S_. 1063 (1956}, reversimg per

.. curigm, 126 F.ad 465 {(yth Cir, 1955}, on remead, 336 Fad 235 (4th Cir. 1436).
_ See generaily, Note, 67 Yarzx L.J. 1004 L1g58;.

8282 Foad at 516,
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one that is less perm1sswe Judge Friendly is probably wrong in
relying on the absence of a federal policy on the issue before the

court: if there is none, there should be, and there is no time like

the present for beginning to work it-out. But he is probably right
in result for the reason that it is not consistent with any purpose
of the federal diversity jurisdiction for the federal courts to be
more outreaching than the state courts. If, as Judge Friendly -
suggests it might, New York should choose to send its plaintiffs -
to North Carolina to sue corporations like Randoiph Mills, so
that North Carolina corporations will thereby be éncouraged to
deal with New Vorkers, there is no federal interest which can
~justify the frustration of that policy by opening a federal forum
in New York-to the New Vork plaintiffs.*® This is to be more
Roman than the Pope. Where, on the other hand, New York or
" another state is overreachmg, and seeking to expose to Hability
nonresident defendants who are not adequately connected with
the forum, it would be highly proper for the federal courts to re-
fuse to conform, to force the plaintiff to use the state courts for
such skulduggery, and to provide only the defendant with the
choice of a federal forum.®® Even more proper is the preservation
of this historic form of protest against the use of qua51 in rem
jurisdiction, '
Whether or not the alternative holding in the Jaftex case is
sound, it may yet be favored as a welcome signpost of the new
awarehess of the federal courts to their responsibility for high
standards of justice in divetsity cases, a responsibility too long
forgotten. What Professor Currie has condemned as a historic
stupidity ** has become a modern wisdom, for the proposed
amendment to rule 4 is regrettably out of step, not only with the
“modern quest for a fair choice of forum but also with the long-
awaited and now emerging concept of the proper role of the
federal diversity jurisdiction.

35 Pep comtra where the local policy excludes aclions ‘between nonresidents as
an economy in the operation of the state courts. Willis v. Weil Pump Co,, 327 .
F.zd 261 {3d Cir. 1935).

. ® The advisors could well consider the amendment of rule 4(d) 1o assure that
{ederal courts will excroise their responsibility in shaping the emcrping principles of
forem selection. When the fmplications of this suggéstion are considered, however,
it is obvious that substantive policy factors arc entitled to more weight in the
decision than the rulemaking process is equipped to give them. Perhaps the
advisars should address themselves to Congress. Cf. Feo. R. Crv, P 82. But cf.
Mississippi Publishing Corp. v. Murphree, 336 U5, 428 (1946),
¥ {itachment and Garnishment in the Federal Courls, 59 \IICH L. Rev, 357
{1g61}. -
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Britengcted ... ..

§ 1. Definitions.—As used in this Act

{2) “Forcign judgment” means any judgment, decree or order of a
court of the United States or of any State or Territory which is entitled

to full faith and credit in this state.

th) “Register” means to [file and] [docket and] [record] a foreign

judgment in a court of this state.

(¢) “Levy” means to take control of or create & lien upun property
ander any judicial writ or process whereby satisfaction of a judgment

may be enforced against such property.

(d) “Judgment debtor” means the party against whom a foreign judg-

ment has been rendered,

Commissioners’ Nofe

] :No distinction is made beiween judgmenis and decrees re-
quiring the payment of money, ordering or restraining the doing
of aets, or declaring rights or duties of any other character,
whether entered in law or equity, in probate, guardianship, re-
ceiver_ship. or any other type of proceedings. The fact that there
is a Yjudicial proceeding” entitled to full faith and credit within
the meaning of Article IV, Section 1, of the United States Consti-
tution iz the only criterion employed.



§ 2. Registration of Judgment.—On application made within the
time allowed for bringing an action on a foreign judgment in this state,
any person entitled to bring such action may have a foreign judgment
registered in any court of this state having jurisdiction of such an action,

Commissioners’ Noie

Throughout the Act, as in this section of it, the law of the
state in which the foreign judgment is to be registered is to fur-
nish the substantive or procedural guide for such matters as whe
may initiate the registration proceeding, the court in which reg-
istration may be had, and the statute of limitations.

§ 3. Application for Registration.—A [verified] [petition] fur regis-
iration shall set {orth a copy of the judgment to be registered, the date
of its entry and the recon] of anv subsequent entries affecting it [such
as levies of exccution, pavments in partial satisfaction and the like] all
authentcated i the manner asthorized by the laws of the United States
or of this state, and a prayer that the judgment be registered. The
Clerk of the registering court shall notify the clerk of the court which
rendercd the original jydgment that application for registration has been
made, and shall request him to file this infoermation with the judgment,

Commissioners’ Note

The Aet underiakes to lay down no new methods for authenti-
cation of the judicial proceedings of other states. The full faith
and credit clause of the Constitution authorizes the federal Con-
gress by general laws (to) prescribe the manner in which such
* = ¥ proceedingy shall be proved and the effect thereof,” and
by its act of May 28, 1790 (Rev.Stats., Sec, 505; Comp.Laws, sec.
1519; 28 U.S.C.A, sec. 6BY [1738]) the Congress prescribed a
method for authentication, Since then the Congresa has for all
practical purposes been silent, though the constitutional clause
undoubtedly empowers it to go much further than it haa gone.
Moat of the siate cnactments do little more than repeat, with amall
variances of language, the provisions of the federal Act of 17%0.
Others of them anthorize different procedures. If the federal en-
actment is complied with the authentication iz zdequate in any
event, but the procedure set out by it is not exclusive, and a
foreign judgment may permisaibly be proved in accordance with a
state's statutory procedure or in accordance with common law
methods, as well as in the federally preseribed manner. The
final sentence in the section is designed to afford reasonable pro-
teetion to any person who might for any reason rely on the record
of the original judgment without having received other notice of
the pendency of the registration proceeding.

-

§ 4. Personal Jurisdiction—At any time after registration the [peti-
tioner] shall be entitled to have [summons] [issued and] sel:ved upon
the judgment debtor as in an action brought upon the fure‘ig_n Juflg:jner.:t,
in any manner authorized by the law of this state for obtaining jurisdic-
ticn of the person,

Commissioners’ Note

This section is designed to lay a foundation upoh which &
new personzl judgment may subseguently be rendered, on the old
judgment as a cause of action, against the judgment debtor.



§ 5. Notice in Absence of Personal Jurisdiction.—If jurisdiction of
the person of the judgment debtor cannot be obtained, a [notice} {sum-
mons] clearly designating the foreign judpment and reciting the fact of
registration, the court in which it 15 registered, and the time allowed for
sleading, shall be sent by the Clerk of the registering court by registered
-nail to the last known address of the judgment debtor. 1'roof of such
mailing shall be made by certificate of the Clerk.

Commissioners’ Note

The first senience of this section is designed to achieve a
double purpose. For one thing, it will assure fairness to the judg-
ment debtor by making it reasonably certain that he will actually
learn about what i3 being done with the judgment that has been
rendered -against him; for another thing, it will lay a foundation
upon which a new judgment guasi in rem can validly be entered
against the property of the judzment debtor levied upon in the
state where the judgment is being registered, under section 12,
infra. : .

§ 6. Levy.—At any time after-registration and regardless of whether
jurisdiction of the person of the judgment debtor has been secured or
final judgment has been obtained, a levy may be made under the register-
ed judgment upon any property of the judgment debtor which is subject
to execution or other judicial process for satisfaction of judgments,

Commissioners' Note

The right o levy on property of the judgment debtor at once
after registration of the judgment, without waiting until the reg-
istered judgment becomes a final judgment of the state of registra-
tion, can operate to give to judgment creditors a type of relief
almost ag efficient az would be the case if execution could be js-
pued directly on the foreign judgment. The procedure is subatan-
tially similar to what is variousiy known aa attachment, trustee
process, garnishment, distress, factorizing, and the like. In addi-
tion, it includes the functions of the ordinary writs of execution.

.§ ? New Personal Judgment.—I{ the judgment debtor fails to plead -
wu_hm [sixty days] after jurisdiction over his person has been cbtained,
or 1.f the court a{ter hearing has refused to set the registration aside, the
chxstered judgment shail become a final personal fudgment of the court
in which it is registered.

Commissioners' Note

The effect of the Act iz to set up & summary jadgment pro-
cgdure specially suited to actions on foreign judgments. Recent
d1scussim_1s of summary judgment procedure include Clark and
Sal‘nenow, The Summary Judgment, 1929, 38 Yale LJour 423;
Shientag and Cohen, Summary Judgments in the Supreme Court
of New York, 1932, 32 Col.L.Rev. 825; Finch, Summary Judgment
Procedure, 1932, 189 Amer.Bar Assp.Jour. 504; Saxe, Summary
Judgmenta in New York-——A Statistical Study, 1934, 19 Corn.L.Q.
237; Rothschild, Summary Judicial Power, 1534, 19 Corn L.Q.
361; Shientag, Summary Judgment, 1985, 4 Fordham L.Rev. 186;
Chadbourn, A Summary Judgment Procedure for North Carolina,
1936, 14 N.C.L.Rev. 211; McCabe, Summary Judgment, 2938, 11
So.Calif L.Rev. 436; Suggs and Stumberg, Summary Judgment
Procedure, 1944, 22 Texas L.Rev. 433; Kennedy, The Federal Sum-
mary Judgment Procedure, 1947, 8 Brooklyn L.Rev. 5.

..3..



§ 8. Defenses.—Any defense [set-off] [counter-claim] {or cruss com-
plaint | which under the law of this state may be asserted by the Jefend-
ant in an action on the foreign judgment may be presented by appropri
ate pleadings and the issues raised thereby shall be tried and determined
as in other civil actions. Such pleadipgs must be filed within [sixty
days] after personal jurisdiction is acquired over him or within [sixty
days] after the mailing of the notice prescribed in section 5.

Commisgioners' Note

Under the ful] faith and eredit clause, there are certain de-
fenses, particularly lack of jurisdiction in the ¢ourt rendering
the judgment, payment of the judgment and fraud or collugion
in its procurement, which the judgment debtor may properly raise
in & later suit on the judgment., The uniform act ie g0 drafted as
to secure a judgment debtor the essentials of due process of law
in minimum form, at the same time giving him reaacnable oppor-

tunity to present every defense which under the law he ia entitled
to present. :

§ 5. Pendency of Appeal—If the judgment debtor shows' that an ap- '
peal from the original judgment is pending or that he is cn.txt]cf.l am} in-
tends to appeal therefrom, the court shall, on such terms as it thinks just,
postpone the trial for such time as appears sufficient for the appeal to be
concluded, and may set aside the levy upon proof that the defendant has
furnished adequate security for satisiaction of the judgment.

§ 10. Efect of Sctting Aside Registration.—An order setting aside
a registration constitutes a final [judgment] in favor of the judgment
debtor. '

§ 11. Appeal.—An appeal may be taken by cither party from_ any
[judgment} [order] [or decision] sustaining or setting aside a registra-
Lion on the same terms as an appeal for a [judgment] [order] {or deci-
sion] of the same court. .

§ 12. New Judgment Quasi in Rem.—Ii personal jurisdiction of the
‘udgment debtor is not secured within [sixty days] after the levy and
he 1s not, within [sixty days] after the mailing of the notice prescribed
5y section 5, acted to st aside the registration for to assert a set-off]
feounter-claim] [or cross-complaint] the registered judgment shall be a
final judgment quasi in rem of the court in which it is registered, binding
upon the judgment debtor’s interest in property levied upom, and the
court shall enter an order to that effect.

Commignioners’ Note

The final judgment quasi in rem provided for by this sectic-
is to be contrasted with the final personal judgment provided fo:
by section 7.



§ 13. Bale under Levy.~—Sale under the levy may Le held at any tine
after final judgment, either personal or quasi in rem, but not earlier
except as otherwise provided by law for sale under levy on perishable
goods. Sale and distribution of the proceeds shall be made in av o ordan e
with the law of this state.

§ 14, Interest and Costs.—When a registered foreign jul;ment be-
comes a final judgment of this state, the court shall include as part of the
judgment interest payable on the {oreign judgment under the law of the
state in which it was rendered, and the cost of obtaining the authenti-
cated copy of the original judgment. The court shall incinde as part of
its judgment court costs incidental to the proceeding in accordance with
the Jaw of this state.

§ 15. Satisfaction of Judgment.—Satisfaction, either partial or com-
plete, of the original judgment or of a judgment entered thercupon in any
other state shall operate to the same extent as satisfaction of the judg-
mcnt in this state, except as to costs authorized by section 14,

§ 16. Optional Procedure.-—The right of a judgment credidor to bring
an action Lo cuforce his judgment instead of proceeding under this Act
remains unimpaired,

§ 17. Uniformity of Interpretation.-—This act shall he so interpreted
and censtrued.as to effectuate its general purpose to make uniform the
law of those states which enact it.

§ 18. Short Title.—This act may be cited as the Uniform Enforce-
ment of Foreign Judgments Act.

§ 19, Repeal—All ncts ar parts of acts which are inconsistent with
the provisions of this act are hereby repealed.
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FOREIGHN ATTACHMENT--4 PROPOSAL FOR REFORM

by Stefan A. Riesenfeld

A. Purpose of Foreign Attachment

The classical case of atftachment was for a long period of history the
s0=-called foreign attachment. It goes back to the customs of the City of
London and was the only attachment recognized by the common law as a valid

local custom (see Riesenfeld, Garnishment and Bankruptcy, 27 Minn. L. Rev. 1

at 5 {19%2)). Even after domestic attachment was permitted and regulated by
many jurisdictions in the United States--though not in England--attachment
in actions against nonresidents retained its special character.

Under traditional jurisdictiomal concepts that did not permit in personam
Jurisdiction over persons not personally served wilthin the jurisdiction,

attachment was the only means to get .at least quasi-in-~rem Jurisdiction over

an absent defendant, i.e., jurisdiction for the purpose of getting & judgment
enforceable by executlon against the attached assets. Such a judgment was not
enforceable against other assets of the Judgment debtor nor was it entitled
to full faith and credit. Its valldity, moreover, depended in addition on
service by publication.

Both domestic and forelgn attachment had the principal purpose of
assuring collectibility of a claim. But, while domestic attachment merely
improved the collectibilty of & claim. by barring dissipation of the assets
and affording priority, foreign attachment was the only way of achieving

collectibility. Foreign attachment was the basis of quasi-in-rem juriediction

and was not a means of "forum shopping" but, rather, the only way of reaching
assets in a state which had no personal jurisdiction over the defendant.

Critics of guasi-in-rem jurisdictlon, such as Carrington or Green, overlock

thls aspect.
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Gradually the picture changed: States assertsdin personam jurisdiction
over nonresident defendants not present in the jurisdiction if the cause of
gction had substantial contacts with the state. This was accomplished by
means of so-called long-arm statutes of the type enmacted in California in
1969. As a result, foreign (nonresident) attachment lost in many instances
its exclusive Jurisdictional character. In such cases, the problem arises
whether a plaintiff still has an option between invoking in personam or

quasi-in-rem jurisdiction. At any .rate, however, nonresident attachment

8till retained its broad scope even in actions brought by the plaintiff under
the long-arm in personam Jjurisdiction.

Despite the broad reach of in personam jurisdiction, however, there .- :2-
5till appear to exist instances where the only Jurisdiction avallable ipg that

of the guasi-in-rem type. It seems to be recognized that the mere presence of

assets in the state still does not guffice to confer in personam Jjurilsdiction
if the cause of action is not related to these assets eand there are no other
relevant contacts.

If, for example, A and B both live in New York and B recovers a money
Judgment In a state court of New York against A on the basis of a tort com-
mitted by A against B in New York, B can collect out of A's assets located in
California only 1f he recovers a judgment in California on the New York Judg-
ment., To get a California Jjudgment, he must be able to attach the California

assetz and this attachment will give California quasi-inh~rem jurisdiction.

Of course, there must be service by publication. In the federal courts, this
clumsy procedure is no longer necessary since a New York federal judgment can
be registered in California pursuvant to 28 U.S.C.A. § 1963, and the same

result would be reached in the four states which permit regisiration of foreign
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state judgments under the Uniform Enforcement of Foreign Judgments Act (U.L.A.
Vol. 9, p. 376). But this act has been passed only by Arkansas, Nebraska,

Wisconsin, and Wyoming. See Erickson v. Erickson, 47 Cal. App. 319 (1920).

Accordingly, the question arises whether the new gttachment law should
differentiate between cases where the nonresident is subject to in personam

Jurlisdiction and cases where only quasi=ip~rem jurisdiction over the nonresident

could be obtained. This was the recommendation of the original study, but it
is now recognized that further analysis in the light of the post-Sniadach

cases 1s needed.

B. Constitutional Aspects

In Snisdach, the Supreme Court limited the preliminary notice and hearing
requirements to domestic attachments. Mr. Justice Douglae recognized that,
"such summary procedure [i.e., without prior notice and hearing] may well
meet the requirements of due process in extraordinary situations. Cf. . .

Oownbey v. Morgan, 256 U.S. 94, 110-112, 41 8. Ct. 433, 437-438. . . . But in

the present case no situation requiring special protection to a state or
creditor interest is presented by the facts; . . . ." 89 5. Ct. 1820, at

1821 (1969). Ownbey v. Morgan, cited by Justice Douglas, 1s a famous foreign

attachment case upholding Delaware's statute. In Lynch v. Household Finance

Co., 92 S. Ct. 1113 {1972), the Court held that the garnishment of a Tank
account under the Connecticut garnishment statute, permitting the issuance of the
writ by the attorney for the plaintiff, was subject to attack as a possible
violation of defendants' civil rights, and subject to injunction if the

court below should find a vioclation. The Court 4id not pass on the merits.

The garnishment before the Court was a domestic attachment. In Fuentes v.
Shevin, 407 U.8. 67 (1972), Mr. Justice Stewart referred to the attachment
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cages in footnotes 21 and 23. In the first of these footnotes, he indleated -
that "some form of notice and hearing--formal or informal--is required before
deprivation of a property interest that 'cannot be characterized as de minimis,'"
In the second footnote he stated more specifically: "Another case [where this
Court has allowed outright selzure without opportunity for a prior hearing]

involved attachment necessary to secure jurisdietion--clearly a most basic and

important public interest. Ownbey v. Morsgan, 256 U.S. 9L." Justice Stewart,

by using the qualification "necessary to secure jurisdiction” and identify-
ing the interest as s "public" interest rather than a creditor interest,
employed langugge which is susceptible to the interpretation that the dispen-
sation from notice and hearing applies only to strictly Jurisdictional rather
than general nonresident attachments. The matter is, however, quite unsettled.
The California courts seem to have condoned nonresident attachments
without notice and hearing at least in mercantile cases. To be sure,
Randone suggested a more restrictive approach. Mr, Justice Tobriner wrote:
"Although the 'public interest' served by quesi-in-rem attachment does not
appear as strong as that in the cases discussed above, the pre-judgment
attachment of non-resident assets, under notions of Jurisdictional suthority
controlling at the time of the Qwnbey decision, frequently provided the only
basis by which a state could afford its cltizens an effective remedy for
injuries inflicted by non-residents. Moreover, because the assets subjected
to attachment consisted of only those items located outside of the debtor's
home state, there was less possibility that such property would include
'necessities’ required for day-to-day living, consequently the resulting hard-
ship to the debtor would frequently be minimal." The emphasis on the jurisdic-

tional necessity, now greatly reduced, made the dictum somewhat ambivalent.
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Yet in post-Randone cases, Courts of Appeal have held that both Randone
and Sniadach left Section 537(2) and (3) unaffected and the California Supreme

Court denied hearing in two of them. In Property Research Fin. Corp. v.

Superior Court, 100 {al. Rptr. 233, the Court of Appeal, 2d Clr., Div. 2,

upheld the validity of Code of Civil Procedure Bection 537, subdivision 2,

as then in force, in an action on a promissory note against one Delaware and
two Texas corporatidng. The court reascned that, in the case of nonresident
debtors, it was far more likely that they were willing and able to transfer
assets outside the state to defeat their creditors'! recovery than is true in
the case of resident debtors. Accordingly, the creditors' right to effective
Judicial protection outweighted the debtor's right to prior notice and hearing.
The court stated explicitly that this need existed equally in those nonresident
cases where the jurisdictional necessity bas disappeared. 100 Cal. Rptr. 233:
at 237. The Supreme Court denied hearing in the case and later CGourts of
Appeal cases .followed it as precedent, both in Section 537(2) and 537(3)

cases, Artleb v. Superior Court, 100 Cal. Rptr. 471 {corporate defendant);

Lefton v. Superior Court, 100 Cal. Rptr. 598 {corporate defendant); Banks v.

Superior Court, 102 Cal. Rptr. 540 (individual defendant sued for misappropria-

tion of partnership funds); Damazo v. MacIntyre, 102 Cal. Rptr. 609 (taxpayers

suit to declare Section 537(2)=(6) to be unconstitutional fails as to sub-
divisions (2}, (3), and (6}), hearing denied by Supreme Court.

Hence, prior notice and hearing is not required in commercial nonresident
attachments even when nonjurisdictional. In consumer cases, the legal situa-

tion is more dublous.




C. Policy Issues

1. In drafting provisions governing nonresident attachments, three inter-
related policy issued must be determined redating to:

{a) grounds of nonresident attachment;

(b) procedure relating to lssuance of writ;

(e) procedure after athachment.

Item (c) is mostrimportant for the decision on {a).
2. In determining the grounds of nonresident attachment, 'choice must be-made
between four basic options:

(a) leaving present Sections 537.1{b) and 537.2(d) unchanged
{Extreme No. 1);

(b) permitting only the same grounds as for resident attachment

¢ (BExtreme No. 2);

{c) permitting nonresident attachment for all monetary claims,
whether in contract or tort, arising from the conduct of a
trade, business or profession (Middleground No. 1};

(d) vpermitting nonresident attachment for the claims specified
under (¢) and, in addition, for claims based on & sister
state judsgment or, if fixed or easily sscertainable, on &
contract (Middleground No. 2).

We recommend option (d).
3. It seems to be unnecessary to require prior notice and hearing on the
probable validlty if the attachment 1s ascught of assets of a nonresident.

It would seem that the ex parte procedure for resident cases shouldd apply.
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4. The procedure following attachment is most important. Under a broad non-
resident attachment statute, the defendant should be protected against
abusive forum shopping or unjust subjection to proceedings in a foreign
Jurisdiction.

The new long-arm statute provides for built-in safety devices that
should apply in attachment cases. Although courts under Code of Civil
Procedure Section 410.10 may exercise jurlsdlction on any basis not in-
consistent with the Constitutions of California or the United States, a
court under Section 410.30 may either upon motion by & party or upon its
own motion find that, in the interest of substantial justice, an action
should be heard in a forum ocutside the state and thereupon stay or dis-
miss the action in whole or in part on any condition that may be just.

It is clear that Section L410.30 applies to actions where in personam
Jurisdiction over the nonresident exists lndependent of attachment, but
there is nothing in Sections 420.10 or 410.30 which prevents the applica-
tion of the latter section even if the jurisdiction is based on the attach-

ment and this amounts to quasi~in-rem Jjurisdiction.

It is, however, recommended that the statute expressly provide that
the granting of an attachment does not prevent stay of all further pro-
ceedings following the levy pursuant to Section 410.30. The judge thus
could stay all further proceedings and provide that the attachment
lapses: unless the plaintiff prosecutes his action in a more convenlent
forum. A motion based on inconvenience of the forum deoes not constitute
a general sppearance under Section 418.50. gee Section 418.10(a)(2).

A motion thus would not prejudice the defendant jurisdicticnally.



The long-arm statute did not change the rather confusing law as to 7
specigl, limited, and general appearances, See Gorfinkel, Specisgl

Appearance in California--The Need for Reform, 5 U. San Francisco L. Rev.

25, esp. footnote 10. Therefore, it is advisable to provide that the
defendant may not only file a motion reising the cbjection of an incon-
venient forum but, in addition, that he may appear to contest the

probable validity of the claim without théreby making a general appearance.

We recommend provisions to the effect that:

{(a) a defendant may move for stay of the attachment proceedings
under the condition that plaintiff prosecute his action in =
more convenlent formum, and

(b) that he may contest the probable validity of the claim, with-
out making & general appearance.

Whether the defendant should also have the right to make a limited

appearance for the purpose of making a full defense on the merits, but only

for purposes of the attachment, (see Dry Clime Iamp Co. v. Edwards, 389

F.2d 500 (1968))is a separate issue which needs further study.

D. Summagx

A. If the defendant is a nonresident, 4n attachment msy be issued to secure

the recovery on:

(1) any money claim arising out of the conduct by the defendant of a
trade, business, or profession, or

(2) claims arising from a judgment of a sister state, or

(3) claims for money in a fixed or reasonably ascertainable amount,

based upon & contract express or Implied.




B. The writ may be obtained pursuant to the procedure provided in Chapter 5.
C. The Jjudge may grant the writ but stay all proceedings after levy pursuant
to Sections 410.30 and 418.10{a }(2).
A defendant may demand a hearing for the purpose of having a writ
guashed because of lack of probable validity. Such showing shall not

constitute a general appearance.



