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Memorandum 72-77 

Subject: Study 39.30 - wage Garnishment and Related Mltters 

'!he Chairlllan of the State Bar COIIID1ttee on Attachment and Related Matters 

has indicated that the committee is 10 opposition to one provision of the vage 

garnishment reC()lllllenda tion. 

The committee objects to subdivisions (c) and (d) of Section 723.101. 

Section 723.101 deals with the manner of service under the mnplorees' Earn1ng8 

Protection law, recovery of costl3 of service, sJld pl'1or:l.t1es 10 the _at all 

emplo)'er ~fusee to accept aU se!lrice. 

The approved text of Section 123.101 and Comment thereto is set out as 

Exhibit I at.tached. The State Bar ~ttee views are set out III Exhibit II 

at.tached. You wiU need to read Exhibit 1;1 w:l.tb some care to detemjne wbat 

act.:ton. 1t,JD,Y. J,OIl ~ .bO"'<l ~ teJrp Y1t~ nlpeQ.t to Section 123.101.. 

!Ie8"C~ lUbm1tted~ 

John H. DeMoul.ly 
l!lXecuUve Secreta". 



1XJllBl't I 

§ 723.101. Service; recovery of costs 

723.101. (a) Service under this chapter shall be by 
personal delivery or by registered or certified mail, 

. postage prepaid with return receipt requested. When 
service is made by mail, service is completed at the time 
the return receipt is executed by th,,' recipient or his 
representative. 

(b) Notwithstanding Section 1032.6, except as provided 
in subdivi,sion (c), a judgment creditor is not entitled to 
the costs of service under this chapter which exceed the 
cost of service by -certified. mail with return receipt 

. requested. . . ~ . _ 
, (c) If the employer of thejudgmeili: debtor refu~ to 

.• accept service by registered or certified mail, the cOst of 
. ,,"I'e!'Yiceby perso~a!Aelivery may be reCovered from the" 
, Judgment debtor.'· . ,i 

(d) Where the employer _oEtiae ·jqdjiei'llt' debtor 
" refuses to accept service &y mail of, ,an' earnings , 
, .. withl,lol«lj;n~ order and . the judgment creditor 
, ~u:ei;iUy serves such order by personal delivery and 

, hiS order is denied effect because an intervening order has 
been given effect, upon application of the judgment 

. creditor, the court which issued th~ judgment creditor his 
original earnings withholding order shall make a special 
otder directed to the employer to cease withholding 
under the intervening. order and to comply with the 
original or,d~r. In~ circumstances, for the purposes of 
Seetion 723.022, servi~ ·of -the -original order shall be 
deemed complete on the date of service of the ~ial 
order directing the employer 'to comply with th,~ original 
order. ,c - .....• 

Commelif. Subdivision (a) of Section 723.101 specifies the 
means by which service must be accomplished, under this 
chapter. 'Although personal service is 'authorized, it is 
antiCipated that the convenience and ~nomy of service by 
n:(aiJ will result in the gen~al use of this method. In any event, 
subdivisions (b) and (c) make clear that, regardless of which 
means is actually used, the recover)' of the costs of service is 
limited to the cost of service by certified milil with return 
receipt reque~ed unless this form of service is first refused by 
the person being servea. Only in such,~umstances may the 
cost of personal delivery be recovered. s&rsu~on (c)'. 

Subdivision (d) provides cerlain special ru~ for problems 
which can arise where mail service has baed .'i'eEtIsed. For 
example. suppose Creditor A mails an earnings withhiiitnrrg-< 
order to his debtor's employer and the employer refuses to£ 
accept such mail. Creditor A then serves his order by personal 
delivery but, in the meantime. creditor B has served an order . . .... ~ .. . , 
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requiring the withholding of the wages 01 the same debtor ana 
D's order has gone into effect. It would be unfair to A to deny 
him his priority because of the employer's refusal. Accordingly, 
subdivision (d) permits A to apply to the court which issued 
A's original earnings withholding order for an order to the 
employer directing him to stop withholding purSlllint to 
Dk order and to give effect to A k earnings withholding otder, 

. So that A may have the benefit of a full l~day withholding, 
cAs earnings withholding order is deemed10 have been served 
on the date of service of the special court order made pursuant 
to subdivision (d). It should be noted that subdivision (d) only 

. preserves the priority which A .would have had if the employer 
had accepted the mail setvice. Thus, where' the intervening 
order is a 'withholding order for taxes, A is not entitled to 
diSplace the taxing agency. See Section 723,(117. The remedy 
provided by subdivision (d) is exclusive. A is not entitled to 
recover amounts previously paid to B from either 1! or the . 
employer, and A s order is not given retroactive effect. .' 

Special provisions as to when service is complete for 
particular puTpOses are. found in Sections 723.022 (e) 
(withholding period) and 723.023(b) (priority of orders). As to 
service of withholding orders for taxes, see Section 723.080 . 

• 
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AL.L.ARD, SHEL.TON & O'CONNOR 

",tOWARD ., .HeL TON 

MAY"tCI' O'CON"'O_ 
C"C"N~ .... AX&LROD 
.. CIIOtNAHD r. ,.«tltNANDIlZ 
THOMA. C •• ""nON 
AAU,", M, MAHONEV 
'TEttReNce J • ... UTC)CAO 

November 7, 1972 

,","OANEY. AT LAW 

100 ,"ONONA -'tALl. WUT, aUCl'H Fl.OOIlt 

..aMONA, CALtfl'OANIA .17 •• 

1'-.", eu·t041 ANO lata} •• "-UN 

Mr. John.R. DeMoully, Executive Secretary 
'California Law Revision CCIIIIlisaion , 
School of Law - Stanford University 
S~ord, California 94305 

Dear _. DeMoully: 

JQaCftt.4 ..... AU.AlitD 
U .. ., ...... , .. 

ROLAND .... aROWMll.aau:tt 
or' couwaCL 

Thank you for your letter of November 1, 1972. I &Ill writil19 
with particUlar reference to the aecond paragraph of that 
letter., . 

Our thoughtS regarding 723,.101 were aet forth in our report 
to the Board of Governors dated March 15, 1972. I am en­
c1o8inq pagea 5, 6 and 7 of that report, for convenience of 
reference. . 

I have not had an opportunity to poll the COlIIIlittee for 
sWig.ationa beyond thos'8 otforth in the enclosed pages. 

. . . . 

Bowever, I personally believe that the greateat difficulty 
cropped-up in Section 723.101(d). I expect,that the diffi­
culty the Committee haa pointed out could be 6litllinated by 
aiap1y atriking that subsection in ita entirety. The remedy 
de the ja4gment. creditK ~4 tb.en be tied in to 723.10l(c}, 
whioh we feel atiouldbe ..... ad to provide rights against the 
_player, .,rather than the ciebtor. If rights are granted 
againat the employer, that will tend to prevent Collusion ' 
between the _ployee and the employer, and will alao r.-ove 
theunfairneas of chargin9":the employee with what might well 
be the employer I s own wronqdoi~. • 

Bowever, if the COIIIIIlisai~ atill wiahealto keep a procedure 
. similar to that set forth in (d), 'the point being made by 

our COIIIIIitt'ee is not that the law is too complex in that 
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ALLARC, SHEL.TON & O'CONNOR 

Mr. John H. DeMoully 
November 7, 1972 
Page TWo 

regard, but rather that it is too simple. We feel that it is 
not proper to completely ignore the intervening creditor's 
rights when you go about putting together protection fOr the 
purported first creditor. ror example, ~hen does the inter­
vening creditor's order ·"expire~ for purposes of this section 
(See S723.107)~ Also, who notifies the intervening creditor? 

I hope this will clear up the Ad. Hoc COl!IIIIi ttee' s thoughts to 
. some extent. 

FFF I Dlqc 
Encl. 

• 

• 



D. Service hy Io'a11.- The November 'P.eport approved the 
• 

suqqested form' of service by mail (p. 11 of Uovemb<!r Report), which 

was set forth inS12J.IOl. Thatrnethod contemplated service by first 

,class "'ail. air ltIail, reqistered mail and certified IT'ail~ 
. ,,-

Since the Report, t..'le LRC has' _nd~d this proposal to 

elinlnate the possibility of service by first cias.·· or airinail. 

Upon r.)akinq the change it became, necessary to create rather Compli-. 

catedt)rovisions re<:rardinq· what will ~appen' if the' P.1I\Plover refuses 

the c:ertif1.e"d or reaistered mail. [See, 123.1Cll(d).J 
.- . ~ - . . . . , 

' .. 

Unfortunately 

theC!Olllplication qoes!mu::h: ~yond the Chanqes which were. JM4e, and 

point\s up the fact tmat '!!limination ofothertYJ;Mes of r:tailwas 

unfortuna~e., '.!11e following i teres are noted l 

(1) ,,£'ter cOtnmenCe!!l8,nt of ·11 tiqatioh, !'lost. 1'1lpers 

are nciw !'Ierved by ordinary'roail and that see!'lS satisfactory in .the 

.... astPlajority of instances •. 'It should he permitted here. 

• 

.~ -. 

'(2) In decidiDq what will happen ir th~-;;PI~~;---------
rejects service. by'the certified or raq!$tered mail!!lethod, it is . 

'. provided that the cost of persOnal~service w1l1be;borne by the' 

njudgmentdebtor." [5723.101(c).] But:i'te is, or !!lay be, the least 

able. to do s~. It. seems !!lOst, l,mfair to ehvqe him when his e!!lployer . 

is l!Uilty of ,the wronqdoinq. In some cases there ... ay well be 
. . 

collusion between, the employee and the employer; hut that is not 
- . . ~ 

necessarily true. The employer h~mself miqhu be havingle~al 

problel!lS, and might reject ill1sueh mail on that ground. '. it Would 
.~. - -,.' - . . . 

be more appropriate to charqe thp. employer and to have him incur' 

'liability and become s~ject' to the court's jursiC!ic:tion in a _near 

similar to SS'544 and 545 •. 

-1-

. ' .... 



'. 

(3) In 5723.101 (d) tne eredi tor whos,e certified or 

'registered mail is refused is ~iven the right to,obUin a court 
, , . ~' .. 

, order." The order, \.,i11 c;rive him priority oVer a creditor whose order; 

, is"s,e"ed before the f.irst crecitor obtains, per"5onal serVice. ,The 

, suggested procedure .h~ever, does not;' "r 

(a) Provice for any notice 'to the interven-

in'J credi tcr I ' 

(h) ;Indicate ,when: the intervening creditor 

~n obtain a new order; 

; , (e) Indicate When, if ever, wit.1\holdina 

under the intervening credito):,'s old order can start I 0':' 
. .. . 

(d) r,ive the interveninq·ered1.tor any tight 

to appear at the first ereditcSr's~earin('f so that he can~rotect 

his rights'. 

'Therefore, it is recOIfII!'.ended that'theState Bar oppose, 
.......... --"": -.-. ~--

the, enactment of 5723.101 in i.ts present form and su~e,stthat 

changes bernade to tesurrect,the pOssibility of ordinary and air 

mail, Which should allow elir.lination of 5721.101(c) and (d); .naif 

, that is not done t9 amend S723.10l(l'!) to 'charge the employer and' 

5723.101 (d) to prot.ect intervening creditors • 

• 

.' 
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RECOMMENDATION OF THE 
CALIFORNIA LAW REVISION 

COMMISSION 
twiallnglo 

WAGE GARNISHMENT AND RELATED MAmRS 

. ~ .---~ .. 
The put several years have witnessed increasingly critical 

review of the process of wage garnishment' leed;ng to 
significant judicial I. and legislative 3 activity-both federal and 
ltate-in this are&.! The primary objective of the measlU'es 
recently enacted at the state and federal levels has been 
to seclU'e adequate p~otection for the wage earner's day-. 
to-day income through restrictions on the amount of earn­
ings that can be withheld pursuant to a vage garnishment. 
In addition, California bas enacted legislation modifying 
its archaic aultiple levy wage .garniBblllent procedure. 

However, both the rapid pace of recent events and the 
involvement of different branches and levels ot government 
have produced conflict and uncerteinty. In additi~, seri. 
ous detects remain in the california vIP garnishment· pro­
cedlU'e, and ths restrictions on tile amouuts that may be . 

. ISrnished do not adequately protect low income wage earners. 

:rIlis recQllllendatiOll reviews the area ot wage garnishment 
and relat~d matters and propol .. solutions to the problems 
revealed • 

... CIlirarDa aIone. ••. ;;.a., ..... w..,. (.,.-HoM'. ~ StudY_ .·0 '+'*v, 53 c..w.. JIsy. W4 (1l1li), W~ ~ on lAw ........... 
erty, Wop ConI"'_t , PI" 1DCi ...... ID Lao ...... Ooomty (1111). 

I See, ..... BnIoodIIch v. FuDIIy ~ Corp.. 3l1li us.., 118811), MeCIIIop Y. Carlo.rry, 
I 00L3cI1OII." P.lel 1&1,,, CoLlIptr. IllS (WID). 

' ......... C-·_CNdit .. II lie """, .. ("~. .15V.S.C 1I1"1-16'tT; 
Col ..... If7O, Cb.l5&1! CtLIiI!It-.ltrl. au. ~.lIIICs C&l.. stat •• 
1972, Chs. 43, 649. 

4. 1'be ~al1torn1a La" aevis10n Caamlss10n is actively enpced 
in D general review ot the California statutes relatIng to 
the entire field of creditors' . remedies. Th1e recCllDlnda­
tion 4.ala with only one aspect at the overall study. 

• 

The Commissiou submitted a recommendation on vaSe garnis~­
!Dent and related matters to the 1972 Legislature·; See !lee;; 
CllllSndat.ion Relatiy to Attachment, Garnllhment, and Ix!iir 
ti0ll8 Fran l&e't:ution: 1 8' iarni s ProtectiQII Law 1.0 
Cal. L. Rendon CCIIIII n lIeports 701 1. Senate Bill 8$ 
was introduced at the 1972 Regular Session to effectuate ~i8 
rec<llD8ndatiOll. The bill wa. not enacted. UpOll recCIIIMndt.­
tion of tlie Senate Judicia~y C_ittee~· the bill was re- 7' 

refer~d to the senate ~ittee on Rules to be aadllled 
to a proper ccamittee tor interim study. 

-1-
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MOlERNIZATION OF CALIFORNIA WAGE 
GARNISHl€NT PROCEDURE 

Uniform Wage Garnishment Procedure 

Under existing law, there are four different procedures whereby the 

earnings of an employee may be garnished: 

(1) In the ordinary case, the judgment creditor obtains a writ of exe-

cution and a public officer executes the levy by personal service on the em­

Ployer. 5 

(2) Numerous statutory provisions permit mail service of orders to with­

hold an employeels earnings to secure payment of a delinquent state tax lia-
6 

bility. 

(3) An order for support of a minor child may be enforced by a court 

ordar wIlieb, when served on the emploYer, operates as a continuing assig1lment 

of future wages.7 

(4) ·The earnings of a public employee may be garnished by filing an ab-
8 

stract or transcript of judgment with the employing public entity. 

Por these four procedures, the Commission recommends the substitution 

of one uniform procedure enabling the judgment creditor to obtain and serve 

upon the employer an earnings withholding order. The details of this uni-

form scheme are described below. 

5. Code eiv. ~oc. § 681 et seq. 

6. For a listing, see notes 39-41 infra. 

7. CivilCcde § 4701 (order that employer pay withheld earnings to county 
clerk, probation officer, or other court or county officer). See also 
Penal Code § 270h (order issued in connection with criminal nonsupport 
proceeding). 

8. Code Civ. Proc. § 710. 
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Continuing Levy 

Code of Civil Procedure Section 682.3 provides that 
the levy of a writ of execution upon the earnings of a 
debtor imposes a continuing duty on the debtor's em­
ployer for a specified period to withhold and pay over 
the required amounts to the levying officer. This con­
tinuing le~! procedure, as presently enacted, has sig­
nificant problems. 

The major drawback of the continuing levy is that itgl'Ves a 
preferred position to the creditor who first resorts to legal 
process to enforce his claim.9 If the It*y is given effect 
indefinitely, the debt is large, and the debtor's earnings modest, 
subsequent creditors may be postponed for substantial periods 
of time. Some. compromise between multiple levies and an 
unlimited continuing levy is necessary. Section 682.3 provides a 
basic 9O-day period; however, su~ creditors are given no 
priority when a prior levy expires. The prior. Creditor knows 
precisely when his prior levy will expire and accordingly when 
the next levy must be served to tenewhis priority. Thus, Section 
682.3 may, in practice, be used to secure an unlimited·. 
preference. " - -

A significan~ oversight in the legislation providing 
for the continuing levy was its failure to make the pro­
cedure applicable to garnishment of earnings of public 
employees. In the case of a public employee, the credi-
tor can garnish only amounts owing to the employee at the 
time the abstract or transcript of judgment is served on 
the public entity.lO Typically, therefore, to satisfy his 
~udgment, the creditor is required to levy on wages a naber 

• The statement in the _ IISSUmes that the first creditor to levy thereby acb!eves a . 
priority over other crediton. Section 682.3 fails to deal with the quootion of prioriI)' 
of creditOr!, Subdivision (d) of Section 600.6, however. provides that "the court 
obaII determine the prioriI)' aad d1vUion OrpaymeDt unOng oil of the CI'eCIlton of 
• debtor who hove !evIod II> ~ upcm _pt -map upcm oueh buit 
u II just aad equitable," Thillatter p!'O'<'iIioD may be iDIorproIed 10 simply melD 
"lint in time. Ilnt in risht." On the other haad, if subdMsioD (d) requiret app0r­
tionment between each of _ral oreditors ""'" have oerved. <OD1irnIiIIB levy, it 
could 1111_ Intolerable admlniItratIve burdeDI on both the judidail)'lleal aad 
emJ?IoYen sub;oct to levy, The CClllllli&aion' recClllllenda that the stat­
ute make clear that an earnings withholding order 
in ertect precludes subsequent garnishments during 

.its term of effectiveness except in the case of sup-
port or tax orders. See discussion in the text, infra, 
under "prders for Support or for the Collection of 
State Taxes." 

10. Code Civ. Proc. § 710. Section 710 makes clear that 
the public employee is entitled to the benefit of state 
and federal restrictions on the amount of earnings that 
can be garnished. 

-3-
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of times. Such multiple levies impose an unreasonable cost and nuisance 

burden on debtors, creditors, public entities, and the courts. 

Hardships on employers are also caused by the existing continuing 

levy scheme. The employer must withhold on earnings due at the time 

of service of the order. In the case of a large business, this can cre-

ate serious problems of compliance. Moreover, the employer must pay 

amounts withheld over to the levying officer each time earnings are with-

held, requiring numerous bookkeeping transactions for what are frequently 

small amounts. 

The Commission recommends that a levy on the earnings of any employee, 

public or private,be made pursuant to an earnings withholding order and 
11 

that an order generally be in effect for no longer than 120 days, at 

the end of which time the creditor who secured the order would be precluded 

for a short period (10 days) fran serving on the same employer another 

order based on the same debt. This moratorium period would permit an-

other creditor to intervene with an order based on his debt, which or;der would 

then continue in effect for a 120-day period. Likewise, the employer 

should not be required to withhold earnings for any pay period that ends 

before the expiration of five days from the date of service of the order, 

thus easing the problems of compliance and computation. The Commission 

also recommends that the employer be permitted to pay over monthly any 
i 

amounts withheld rather than at the time of each withholqing. Written 

instructions and forms should be provided to the employer so that the 

operation of the continuing levy procedure will be clear. 

11. The period of 120 days was selected because the Commission was ad­
vised it would be adequate to permit complete satisfaction of the 
majority of consumer debts. The 120-day rule should not apply to 
orders for support or for the collection of taxes. Such orders 
should, until satisfied, have a continuing priority over all other 
obligations. See discussion in the text, infra, under "Orders for 
Support or for the Collection of State Taxes. if 
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Service by Mail 
California law presently requires that writs of execution be 

levied by a sheriff, constable, or marshal.·a However, the use of 
the sheriff or marshal as a high-priced messenger when a 
creditor is attempting to reach an asset like earnings is generally 
an extravagant waste of time and money." The United States 

Postal Service can perfOl'lR the same t;ask for a very modest 
cost. It l.s'i.ntiie' interest of creditors (who must ad­
vance the costs of personal service), debtors (who must 
ultimately bear the costs of personal service), and the 
public generally14 that the function of service be per­
f'ormed in the most efficient and econcmical manner. 

Experience demonstrates that personal service is not 
a necessary element in wage garnishment procedure. Repre­
sentatives of the Franchfse Tax Board report that no 
.significant problems have resulted frail the use of mail 
service for orders to withhold earnings for delinquent state 
taxes. Furthermore, the procedure that permits a creditor 
to garnish earnings of a public employee by filing an ab­
stract or transcript of the judgment with the public en­
tity appears to have worked well even though the filing 
is by the creditor as distinguished from personal service" 
by a sheriff, marshal, or constable. The law provides 
adequate remedies--such as citation for contempt and lia­
bility for abuse of process--to protect against any pos-
s 1ble abuse of the mail levy procedure. 

For these reasons, the Commission recommends that ser­
vice by mail of the various applications, notices, and 
orders required under the wage garnishment statute be 
authorized and that re'covery of the cost of personal ser­
vice be permitt,ed only where mail service has been refused. 

Employer's Service' Charge 
The continuing levy procedure should substantially reduce 

the collection burdens imposed on employers." To alleviate 
these burdens further, the COmmission recommends that an 
employer be authorized to deduct a one-dollar service charge 
from the debtor's earnings each time that the employer is 
required to withhold on behaH of the creditor pursuant to a 
withholding order. 

11 CODi: civ. 1'1Ioc. Ii 682, tiB7. 

" The r .... obaxged by the le\<ying office, may incl"roe a fee ($5) £Or oervice of the writ 
{Govr. ConE f 26722)' an additional collection fee (oot less than $1) (Govr. CoDE 
,iI6739), and charges £Or mileage one-way at 10 cents. mile (GoVl'. CoDE , l!6746). 

'''''Despii~the faet ;h~t;b., sheliff. and m:.m.als'cha'.ge. fee for each Ie\')' made. it j,'';'' 
been estimated that the eounty-its taxpay~ys 30 ttl 50 perrent of the e.­
peNeS of colleetion Brunn, 3lJjJrR note 1, at 1222 . 

.. It .... been estimated that, in 196B, employers in Lo& Angeles County alone """""ded 
nearly two million doUan ttl proceos wage garnisbmeabl-or almost 1120 per pay. 
c~ garnished. See_Western CenteT on Law.l< I'overty, supro note I, at 7. Present 
law provides virtually no relief to the employer £rom this burden. See ClVI1. CoDE 
f 4101 (employer authorized to deduct the one-dollar ser.we obaxge £Or each 
paymer>t made purlUODt ttl child support order); ConE CIY. Paoc. f 710 (author­
izes public employer to deduct -.so .. rviee charge where required to comply with 
\evy made pursulUlt to that section), 
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Ex Parte Application; Judicial Review 
Assuming that adequate limitations on the amount which 

may be garnilihed are provided automatically,'· the 
Commi.!lsion recommends that the levy procedure continue to 
be initiated by the creditor upon ex· parte application. 
Provisions for notice and a preliminary judicial hearing in all 
cases would make the procedure unnecessarily complicated and 
expe~ve for all parties. Although the order requiring 
withholding of earnings should be issued ex parte, provision 
should be made for an expeditious judicial hearing as to whether 
the debtor is entitled to an exemption of all or a portion of his 
earnings on the grounds of hardship 17 or whether the order 
should be modified or terminated for some other reason. The 
debtor should be given adequate notice of his right to such a 
hearing. 

PREJUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

In June 1969, the United States Supreme Court in SniJldllcb v. 
FllTllily FinsDce Corp.'" held that the prejudgment 
gamishn1ent of wages under a Wisconsin statute constituted a 
taking of property in violation of the due process requirements 
of the Fourteenth Amendment to the United States 
Constitution. Six months later, the California Supreme Court, 
relying on SnWbtch, held in McCaJlop v. Carberry" that 
California's then existing prejudgment wage garnishment 
procedure also constituted a taking of property in violation of 
procedural due process. In an attempt to conform to the 
relatively narrow holdings in these cases, Section 890.6 of the 
California Code of Civil Procedure was amended in 1970 to 
exempt from levy of attachment "sO earnings" of the debtor 
derived from his personal services.le More recent decisions of 
the California Supreme Court have placed substantial 
constitutional limitations on prejudgment attachment 
procedures generally." Regardless of what revisions in these 
procedures are made to satisfy these limitations, the 
Commission recommends that the-.. complete and automatic 
exemption of earnings frcm garnishment pursuant til 
prejudgment attachment procedures be retained. 

"See the text, I.nfrt., WIder "Postjudgment Restrictions on Wage Gamiahment.·· 
" See the text, Inlla, under "Hardship &emption.... . 
.. 3l1li u.s. 337 (19119). • 
"1 CaI..'ld 903, 4114 P.Jd 122, 83 Cal. Rptr.866 (1970) . 
.. Cal. Stats. 1970, Cb. 1M3, t 19 (<m>pbuia added). . 
" See, 64·, IIandone Y. Appellate IlepM1ment 5 Cal.3d''''' 488 P.Jd 13 ~ Cal ....... 7119 (1971). ' ' ''''''' ~ ........ 
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POSTJUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

I ntraduction 
At the same time that prejudgment garnishment of wages 

received the scrutiny of the courts, wage garnishment 
generally-including garnishment under postjudgrnent levy of 
execution-was the subject of Congressional action. Title III" 
was incorporated into the federal Consumer Credit Protection 
Act of 1968 restricting the "garnishment"" of "earnings"·· of 
a debtor to certain limited amounts ··--basically 25 percent of 
"disposable earnings." •• These restrictions were made 
applicable nationwide, e&"'ective July 1, 1970.01 

Subdivision (a) of Section 303 of the federal act provides, in 
part: 18 

(a) ... [T]he maximum part of the aggregate disposable 
earnings of an individual for any workweek which is 
subjected to garnishment may not exceed 

(1) 25 per centum of his disposable earnings for that 
week, or 
. (2) The arnOlmt by which his disposable earnings for that 

week exceed thirty times the Federal minimum hourly 
wage prescribed by section 6(a) (1) of the Fair Labor 
Standards Act of 1938 in effect at the time the earnings are 
payable [currently $1.601 
whichever is less. 

This means that, if an individual's disposable earnings for a 
. workweek are $48 or less, his earnings may not be garnished in 
any amount. If his earnings are between $48 and $64, the entire 
amount above $48 may be garnished. Above $64, the 250percent 
rule applies. Where debtors in low income brackets are 

.. 15 U.s.c It 1671-16'T1 . 

.. Subdivision (c) of Section 302 of tbe act (15 U.S.C. 4 1672(c» provides: 
(e) The tenn "gamishment"meaDS any legal or equitable procedure through 

which the ""m!ng. of any Individual are required to be withbeld !or poyment of 
any debt . 

.. SubdivUiOD (a) of Section 302 of the act (15 U.S.C I 167l1(a) ) provides: 
(a) The term "earnlDgJ" meon> compensatiOn paid 0< payable for personal 

.services, whether denominated as wages, salary, commission, bonus, or other~ 
wiae. omd includes periodic payment. punUIIDt to • pension or retirement pr0-
gram . 

.. See Consumer Credit Protection Act of 1968 (t 303(&). J5 U.S.C , 1673(0». 
"SubdiviJioo (b) of Section 302 01' the act (13 U.S.C., 167lI(b») provides: 

(b) 'The term "dispooabIe earnings" meam that part of !be earnings of any 
Individual remaining after the deduction from those earnings of any amounts 
required by law to be withbeld. 

" The federal act specificaJly provide. that "no court of ... any State may make. execute 
or enforce any order or process in violation of this section. - 15 U.S.C f 1673(0). 
H"""", !be conformity of a state law may be challenged in either a state or • federal 
court if the state enfor ... a garnishment statute that fails to cnnfonn to the federaJ 
minimwn requiremeDts. To provide some me&slU'e of uniformjty, the California 
LegiSlature amended subdivUion (b) of Seetioo 690.6 of !be Code nf Civil Pr0ce­
dure to exempt from levy 01' execution such portion of • debtor·, earnlDgJ .... is 
allowed by statute 01' !be United Stat ..... Cal. Stat&. 1970, Cb. 1523, f 19. 

"13 U:s.C , 1673(0). 
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concerned, the protection afforded by the federal law seems 
inadequate to permit even a subsistence level of existence for 
a debtor and his family faced with the high living costs 
prevailing in California. 

To this deficiency in the federal bw must be added the 
difficulty of determining what constitutes "disposable 
earnings." The federal law defines "disposable earnings" as 
those earnings remaining "after the deduction ... of any 
amounts required by law to be withheld."·9 The latter amounts 
include amounts withheld for federal and state income taxes, 
federal social security, state disability insurance, and 
contributions to public retirement funds. Less clear is the 
treatment of wage assignments. Amounts apparently not 
deductible include deductions for union dues and for private 
health and retirement plans. The ambiguities that exist can 
impose a difficult b~den on the employer who must determine 
what part of his employee's earnings are subject to garnishment. 

Even where the disposable earnings test can be clearly 
applied, the results achieved can be disturbing. For example, 
amounts withheld for income tax purposes are clearly 
deductible in determining "disposable earnings." Presumably, 
this would permit a debtor who does not choose to claim all his 
exemptions to shield a certain amount of his earnings from his 
creditors. On the other hand, "a debtor claiming a greater 
number of exemptions will have less withheld and, therefore. 
more subject to garnishment. Thus, a debtor with a large family 
and greater needs may have more earnings garnished than a 
single debtor with the same gross income but with more limited 
needs. 

Recommendations 
To alleviate the problems outlined above, the Commission 

makes the following recommendations. 

Boslc Restrictions; Withholding Table. 
The • amount of a debtor's 

earnings subject to withholding by the employer under a wage 
garnishmentpe limited by statute. The statute should prescribe 
a formula under which definite amounts would be deducted for 
federal and state income taxes, social security, and state 
disability insurance. Similar deductions are made under federal 

.. 15 US.C. t 1672 (b). 
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should 

law; however, these deductions are based on the actual 
deductions taken from the wages of the particular debtor. Un­
der the fO!'JDIlV, pro?"god, the deductions for 

federal and st!te in~d'~.J~~be based on the amount that 
would be wi.ihueld fr<;ffi the gross earnings of a single person 
who claims 0:m tax exemption. 

In addition to the deduceo,s nc;ted above;:) 
(an-- rurditional deduction-based on the 

federal minimum hour)' wag'~- ~albw{djn determining the (!hould be) 
amount of a debtor's eamings whiCh are subject to garnishment. 
This additional deduction for any workweek would equal 30 
timer the federal minimum Lourl; 'vage, After making these 
deductions, 25 percent of the 
eam''lgs rel.,aining (1.£., the debtor's "n'Jnexempt earnings") 
be subject to withholding under an earnings withholding order.3lJ 

Fixing the deductions in the manner stated permits the 
preparation of withholding tables prescribing the 
maximum amount of earnings that may be withheld from a 
given amount of gross earnings. An employer would not need·, 
to make computations but would merely refer to the '~ 
tables to determine the amount he is required to withhold 
under an earnings withholding order. For 'further assiBt-

ance to the employer, the,Judicial Council should be 
required to prepare withholding tables for weekly, monthly, 
and other common pay periods. A creditor serving an earnings 
withholding order should be required to accompany the order 
with a copy of these tables."' 

Table 1. indicates the approximate amount. that 
would be withheld tmder the proposed 
statute, as compared to the 

approximate amounts that would be withheld under existing 
California law (and the federal Consumer Credit Protection 
Act (CCPA». 

30. In order that the employer will not be required to 
withhold less than .$10, the 25-percent rule 
should be qualified as follows: Where the non­
exempt earnings for any workweek are less than 
.$20, nothing should be withheld; if the nonexempt 
earnings for the workweek are $20 or more, $10 
plus 25 percent of the nonexempt earnings in 
excess of .$20 should be withheld. 

31. The Judicial Council should be authorized to dis­
pense with this requirement in cases where the 
employer already has this information. 

-9-
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Table 1. Withholding Comparison Table , 
Deductions have been made for federal and state .income tax withholding, social 
security, and state disability insurance. No deduction bas been made for 
contributions to public retirement systems. The state incOllle-talC deduction 
is based on withholding tables for 1972. The federal social security talC . 
rate is 5.~ on the first $10,500 of annual gross earnings. The state dis­
ability insurance rate is 1% on the first $7,400 of annual gross earnings. ' 
The amounts shown as disposable earnings in this table are based on a full 
deduction for social security and disability insurance respectively even 
though, under present law, in the higher earnings brackets this amount would 
not be deducted during the entire year. The amounts to be withheld are COlll~ 
puted using a $1.60 minimum wage. The one-dollar service charge, which an 
employer would be entitled to make for each payment under the Commission's 
propos~d legislation, is in addition to the amount listed in the table. 
("CCPA to = Consumers Credit Protect ion Act of 1968.) 

-

EXISTING LAW I'IIOI'OS£D _ 
STAnm: 

MARRlED + ":HllDII£V CIWSS EARNINCS SlNCLUEJlSON JWIRf£O + 2 CHILDREN 
1..u,1 ..... I} lcl.i .. .,Oml1tJlliom} (el4imlrzglllllllptHms) (dllir:j.,gunrp/iool) 

A_OI 
A ..... t A_I .t-.f .'i~ 

IJU-"" ~;Ih""d /JispooIbl, ",;,J,ktkl /JispooIhIt ,.;rh"'kI .mi. {CCfA} tDmi"l' ICCfA) . ltlmi.; {WA} 

$60/3,120 $47.50 -0- $56.10 $8.10 $56.10 $8.10 -0-
70/3,640 54.85 $6.85 65.05 16.26 65.45 16.36 -0-
80/4,160 61.90 13·90 73·00 18.25 74.80 18.70 -0-
83/4.316 64.31 16.08 75.51 18.88 77.61 19.40 -().. 

84/4.368 64.84 16.21 76.24 19.06 78.54 19.64 $10.00 

90/4,680 68.95 17.24 80.95 20.24 84.15 21.04 11.00 
100/5,200 75.60 18.90 88.60 22.15 93.50 23.38 13.00 
110/5,720 82.55 20.64 96.35 24.09 102.85 25.71 15.00 

120/6,240 89.40 22.35 104.10 26.03 112 .20 28.05 16.00 
135/7,020 99.73 24.93 115.73 28.93 124.63 31.16 19·00 
15017,800 109·35 27.3.4 126.75 31.69 136.15 34.04 21.00 

170/8,840 122.85 30.71 141.85 35.46 151.65 37·91 25.00 
200/10,400 142.50 35.63 164.10 41.03 173·90 43.48 30.00 
250/13,000 173.15 43.29 199.85 49.96 210.95 52.74 37.00 

300/15,600 200.80 50.20 232·90 58.23 246.60 61.65 44.00 
400{2O,BOO 250.50 62.63 295.40 73.85 310.80 77.70 57.00 
600{31,200 349.20 87.30 402.70 100.68 424.10 106.03 82.00 
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Table 2 demonstrates thAt a. _Jar 
benefi t of the Caumiss1on'! proposals is to pemi t. . 
a low income debtor to retain a greater portion of his earnings 
than is pennitted under existing law, . thereby virtually 
eliminating his need to claim an exemption bIlsed onha:tdship 
for a greater amount of his earnings. This will not only.protect 
an unsophisticated debtor unable to follow the 'procedures 
necessary to exempt additional earnings, but it will also avoid 
burdening the courts with claims of exemption. Because . the 
amOUl1t of earnings withheld for the creditor is the same for all 
debtors with the same gross income, regardless of family size, 
the debtor who has claimed more than one dependent for tax 
purposes will have an actual take-home pay greater than that Of 
a . single debtor with the same gr06S earnings. The 
recommendation, in this way, recognizes and accommodates 
the greater need of the debtor with dependents. 

-11-



,Table 2. Disposable Earn'ings After Garnishment 

Table assumes that employee is under social security and state disability 
insurance. If he is not, disposable earnings after garnishment would 1n- • 
crease by about 5% for social security and 1% for state disability insur­
ance. Source: Table 1. 

• 

SlflCLE flllS(W .lWIRlfJJ +lCHU.DREfi MARRIED +6CHfJ./JIIE.V 
{dflirning ()ermptitnuj 

, {rlaitai"l I mmplimaj Idlilli.g8tmf1p1imaj , 
CROS$ fARNNiCS 
1_1#/"''''1 Existing Proposed Extsting Proposed Existing Propose4 

law statute law statute law statute 

$60/3,120 $47.50 $~ $48.00 $2.WQ $48.00 $56.10 
70/3,640 48.00 . 5 48.79 62..Q2. 49.09 4 
80/4,160 48.00 6190 54.75 1.h9.2 56 .. iQ ~~:~ 
83/4,316 48.23 6t·§t 56.63 75.51 58.21 77.61 
84/4,368 48.63 2 . 57~18 62.24 58.90 68.'54 
90/4,680 51.71 ~ 60.71 69.95 63.11 Z3.12 

100/5,200 56.70 ·6° 66.45 75.60 70.).2 Bo.50 
110/5,720 61.91 67.55 72.26 81.3~ 77.14 87.85 

120/6,240 67.05 Z3.40 78.07 88.10 84.15 26·£iQ 135/7,020 74·80 ~ 86.80 !16·13 93.47 105.63 150/7,800 82.01 .35 95.06 105.75 102.11 1l~.15 

170/8,840 92.14 27:.82 106.39 1l§.82 113.74 126.65 
200/10,100 106.87 11,.50 123.07 13!i.1O 130.42 143.22 
250/13,000 129.86 136·15 149.89 16,.85 158.21 ! 73·25 

300/15,600 150.60 1:26·80 174.67 ~~g:4g 184·95 202.@. 
400/20,800 187.87 123.2° 221. 55 233·10 223.80 
600/31,200 261·90 2!il.'0 302.02 320. ZQ 318.07 fu.,],Q 
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Horcbhip Exemption 
In the past, California has theoretically taken a more flexible 

approach to the protection of earnings than that evidenced by 
the federal law. Under subdivision (c) of Section 690.6 of the 
Code of Civil Procedure, a debtor may protect from execution 

All earnings of the debtor received for his personal services 
rendered at any time within 30 days next preceding the 

date of a withholding by the employer under Section 
682.3, if necessary for the use of the debtor's family 

residing in this state and supported in whole or in part by 
the debtor, unless the debts are: 

(I) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

• • • • • 
In actual practice, the exemption provided for earnings 

necessary for the use of a debtor's family has proved to be of 
little value to the debtor. In order to obtain the exemption, the 
debtor must follow the procedure outlined in Section 690.50. If 
the creditor alleges that the debt was incurred for "common 
necessaries," there follows a process of affidavit, 
counteraftidavit, hearing, and possible appeal; all of which takes 
time, effort, and lome sophistication, and still may end with the 
debtor denied money currently necessary tor his family's 
support. Perhaps, as a result, comparatively few debtors have 
availed themselves of the exemption although many more 
appear to be eligible for it. 31 

The Commission recommends that the "common necessary" 
exception be eliminated, that the procedure for claiming an 
exemption of an additional amount essential for support of the 
debtor's family be simplified, and that the availability of this 
right be madE! clear to the debtor. However, in recognition of 
the greater liberality provided in the basic exemption, a stricter 
standard-"essent1al for support"-should be provided to make 
clear !that the exemption is only intended for use in 
extraordinary circumstances and is not intended to shield a 
debtor from· his judgment creditol'J while maintaining other 
than an austere life style. Only such aclditional amount as is 
required for the maintenance of a ba'lic standard of living 
should be exempt. These matters should be deter-

mined by reference to a full financial statement 
supplied by the debtor seeking the exemption,and 
the creditor should be supplied with a copy of the 
financial statement befo~e the time of the hearing • 

.. See W......." Center on Low a. Poverty. __ note I. al 6, lllS-lI3. See aIoo BI'IIDD, 
_ note 1, al 1219. 
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ORDERS FOR SUPPORT OR FOR THE 
COLLECTION OF STATE TAXES 

Introduction 
Subdivision (b} of Section 303 ofthe federal Consumer Credit 

Protection Act specifically exempts (1) "any order of any court 
for the support of any person" and (2} "any debt due for any 
State or Federal tax" from the restrictionS imposed on the 
amounts permitted to be withheld from earnings in the 
collection of all other types of debts.~! The legislation 
recommended by the Commission recognizes the special 
nature of these two types of debts. 

Orders for Support 
Enforcement of orders for support is accomplished in a 

variety of ways under existing law.04 Perhaps most commonly, 
compliance is achieved under the threat of the exercise of the 
court's contempt power; however, execution maybe levied for 
unpaid, accruedamounts.3S"In addition, a court may enforce 
an order for child support by ordering a parent to as­
sign future wages, which Ord~6 operates as an assign­
ment and binds the employer. Such order remains in 
effect until modified or revoked by the ceurt. Regard­
less of the enforcement procedure followed, orders for 
support are not generally subject to any fixed limita­
tions37 and obligations for support are often aec~Bd 
some measure of priority over other types of debts, 

3::J, See 15 u.s.c. , 1673(b) (I), (3). 
3>1. See. e.g., CWn. CoDE t 4701, WELl'. 01< b,ST. CoDE f 11_ 
"S: Ji!ee. e.g •• Rankins v. Rankins,52 Cal. App.2di31. 126 P.2d l2:I (1&42). 

36. Civil Code § 4701. See also Penal Code § 270h 
(assignment order for support issued in connec­
tion with criminal proceeding for failure to sup­
port spouse or minor children). 

37. See Civil Code § 4701 (exemption for 5ot. of person's 
earnings not available against execution issued 
. "pO,iaJudgment f<>< support). But_WELl'. 01< INIT. CoDE t 11489 (exemption 
for 150% of earnlnp on execution issUed uponjudgmenl in action for aid to depend· 
ent child). 

38. See, e.g., Civil Code § 4701.(court ordered wage as­
signment has priority as against any garnishment or 
other aSSignment unless otherwise ordered by court); 
Code Civ. Proe. § 690.6 (earnings necessary for sup­
port of family exempt from execution). 

• 



In place of the procedures for reaching earnings 
through execution or involuntary assignment, the Com­
mission recommends a general procedure for continuous 
withholding by employers for support. Specifically, 
~ ,;:ourtj , 

\;.should be authorized to issue an earnings withholding order 
to enforce a prior order or judgment for the support of any 
person, including a fonner spouse of the debtor. The order 
should continue in effect until terminated by the court; it should 
be unrestricted in amotmt (although the debtor should be 
pennitted to have the order reduced by the amotmt he proves 
is essential for the support of himself or his present family); and 
the order should be given priority over all other earnings 
withholding orders. An order for support should not, however, 
preclude simultaneous withholding tmder :mother order if the 
debtor's income is sufficiently large to enable withholding 
tmder both. 

The recommended procedure would provide an efficient 
and economical method to compel persons who have support 
obligations to keep thoSl! obligationS current, At the 
same time, the support obligor would be given adequate 
protection against wage garnishment on an ordinary judg­
ment. The Commission anticipates that lawyers and the . 

" 

courts will recognize the benefits of the procedure and 
that its use in marriage dissolution cases where appro­
priate will make judgments for delinquent support pay­
ments relatively rare. Dependents are often required to 
seek welfare benefits because support payments are not 
made when due; and, when such payments are not kept cur­
rent, it is often impossible to recover the past due pay­
ments from the support obligor. 

Tax Orders 
Under existing law, there are a number of procedures for the 

collection of unpaid, delinquent state taxes: 
(1) The tax liability can be reduced to judgment; and, 

subject to the various exemptions from execution, the judgment 
can be collected in the same way any other judgment is 
collected. 

(2) A wlUT1Jnt,aO which has the same effect as a writ of 
execution, can be issued by the taxing agency. Collection tmder 
such a warrant also is subject to the same exemptions as a levy 
of execution.'· ' 

iii- ProvisionS that authorize issuance of sucb warrants aTe: UNEllP. INS. CODE t 1785 
(unemployment compensation con.n'butlons); REv. 6: TAX. CoDE 116176 (sale. ' 

-and use taxes). 7881 (vehicle fuel license tax). 9001 (use fuel tax), 10111 (motor 
''''ansportation tax). 16071 (gift tax), 18906 (personal income tax), 25191 (bank and 
corporotion taxes), 30341 (cigarette tax), 323& (alcoholic beverage t .. ). See also 
REv. 6: TAX. CODE 114321 (inheril4nce tax), 

.. See CoDE e,V. PROC, I 6!IOJll. 
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(3) A notice or order to withhold" may be given by mail 
to any person who ha~ in his possession or control any credit or 
other personal property or thing of value belonging to the 
person alleged to be liable for the tax, and such person may not 
dispose of the property without the consentof,the taxing agency 
unless the tax is paid in full. This is a type of attachment 
procedure. The person notified is required to make a report to 
the taxing agency of the credit or other personal property being 
withheld within a few days after receipt of the notice. The 
personal income tax law and bank and corporation tax law 
contain a significant additional feature: They require the person 
holding the property to deliver it to the Franchise Tax Board up 
to the amount of the delinquent taxes. In contrast with the 
warrant procedure, there are no exemptions applicable to 
property required to be withheld and delivered to the"i9 
Franchise Tax Board pursuant to these two provisions. 
Accordingly, the board is encouraged to use this third 
. alternative whenever it is available. The Commission has been 
advised that, in some cases, an employee's entire paycheck has 

. been withheld and paid over to the Franchise Tax Board for 
delinquent personal income taxes,leaving the employee with 
nothing from his current earnings to cover the basic needs of his 
family. 

These tax collection procedures should be.integrated with the.~ 
procedures provided genera1ly for levy upon an employee's 
earnings. While the protection of the public fisc justifies the 
preferential treatment of tax orders, it does not justify 
summarily depriving a tax debtor of the means for the current 
support of his family. The Commission recommends that taxing 
agencies which are authorized to issue warrants or notices to 
withhold be authorized to issue directly (without application to 
the court) withholding orders for the collection of state tax 
liabilities. The amount withheld under such orders should be 
limited generally to not more than twice the amount 
that would be withheld under an ordinary earnings 
withholding order. In addition, the tax debtor should be 
permitted to claim an additional amount as "essential for the 
support of himself or his family." The taxing agency sh0uJ4 also 
be authorized as an alternative to apply to the court for an order 
requiring the debtor's employer to pay all earnings other than 
that amount which the l!axpayer proves is essential for the 
support of himself or his family. Orders issued under either 
procedure should have priority .over all other earnings 
withholding orders except orders for support. However, 
regardless which procedure is followed, the tax liability should 
be required either to be shown on the face of the debtor's tax 
return or to have been determined in an administrative or 
judicial proceeding at which the tax debtor had notice and an 
Opportunity to be heard. 
1/1 ProYirilons that authorize the giving of a notice to withhold are: UNEMP. INS. CODE 

f 17!l5 (unemployment compensation contributions); REV. !c TAlL CoDE tl6102 
<sale, and u'"' t .. es). 7851 ( .. ehicle fuel Ii"""se tax). 8952 (use fuel tax). 10051 

. (inotor transportation taxi. 11451 (private car tax) .16101 (gill tax) • 188m' (penonaJ 
income tax). 26132 (bank and corporati<ln ....... ). 30311 (cigarette tax). 32381 (ai, 
eobolic beve-T.a&e tax). 

42. Green v. Franchise Tax Board, 27 Cal. App.3d 38, 
Cal. Rptr. ___ (1972). 
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STATE EXEMPTION FROM 
FEDERAL LAW;. STATE ADMINISTRATION 

The federal Consumer Credit Protection Act invites each 
state to enact it~ own' restrictions on the gami$hment of 
earnings and to undertake its own enforcement of these 
provisions.~ The advantages of exemption seem apparent. 
Nothing is gained by having two separate garnishment 
restriction laws, one state and one federal. An exemption from 
the federal restrictions would permit California debtors, 
creditors, and employers to refer to only one body of law to 
determipe the extent to which earnings are subject to 
garnishment. To gain exemption, a state must enact a law with 
provisions at least as protective to the individual as the federal 
law.·~' To obtain the exemption, a representative authorized 
to act on behalf of the state as a liaison with the federal 
administrator must be designated. The designated official 
should also be given the duties of rule making and similar 
administrative tasks. The 'Commission recommends that' the 
Judicial Councl1 be given these responsibilities. 

, also 
To achieve uniformity, the Judicial Council should A be 

authorized to prescribe forms necessary to carry out the 
prescribed procedures. 

1/~SectJ= 3115 ohhe act (1~ f),S,C. , 167~) provide~ 
305. 'The Secretary of Labor may by regulation e.tempt from the proviaiollo of 

Section 303 (a) gamiIhments isued under the laws of my State if he detennlneI 
that the I."", of that St.te pl'ovide restrictions 00 gamislrment whiob are substan­
tially limitar to th_ provided m Section 300(0), 

Jf>/JIIj C.F,R. § 670.51 (1970) provides: 
870,51. (a) It is the policy of the Secretory of Labor to permit exemption from 

section 303(0) of the CCPA garnlshments issued onder the laws of. State ifthooe 
IaWl cOlllldered together COile, every CIIS6 of glrnishment co ..... red by the Act, ODd 
if those laws provide the same or greater protection to iDdiYldwds. 0ifI'er_ in 
text between the restrictions of State lows ODd those in "",linn 303(0) of the Act 
are not materi.al :so long as the State Ia.ws pnwlde the same or greater restri.etiotls 
00 the garnlsbmeot of individuals' earnings. 

(b) In determining whether State-regulated garnishments shooJd be exempted 
from section 300(&) of the CCPA, or wh.ther such an exemptioc> Ibould be \er. 
mlruIted. the law. of the State shall be examined with particular regard to the 
clatoes of pel50JII ODd of tr ...... ~ons to which they may apply. the tormulao pro­
vided for determiDing the maximum part of an mdiYidual', ~ whlcb may be 
subject to garnishment; ,estrIctioru On the application of the formulas; ODd with 
regard to p,ocedural burdem placed cn the individual whose earnings are ~ 
to gamitbmen~ 

(e) particuIaJ, attention is directed to the rae, !hilt suboectinn (a) of section 303. 
when considerecl with ... b"",tina (e) of that oection, is read as not n:qulring the 
rais!Dg of the subsection (al , .. stridl""" ... ffinnaUve defenses in gambhment 
proaeediogs. 

-17-

• 



RELATED PROBLEMS 

Paid Eamings 

Code of Civp Procedure Section 690.6 protects earnings "received" 
by the debtor. 15 However, this exemption is combined with the levy 
procedure provided by Section 682.3 in a way which may make the ex­
emption of "paid" earnings unworkable. To exempt earnings payable 
by an employer but to permit those same earnings to be taken on levy 
of execution as soon as they pass into the hands of the employee­
debtor would be poor public policy. Accordingly, the CommisSion 
recommends that earnings of the debtor which have beep,paid to him 
and are retained in the form in Which paid or as cash46 be exempt 
from levy of execution to the 'extent they ape essential for the 
support of the debtor or his family. 

41. BetweenI931.nd 111m. California granted. wage exemption to eam/agI"r ..... ved." 
c.J. Stab. 1931, Ch. 1178, t 1 •• t IfIi3. Prior to 1931, the ~ _ -...dtd to 
eominp witbout reference to their _ as "owing'" or paid over. 'The word 
"1'~"_comtruedeorlyuirocludlngaoeruedbutUDpeid_SeeMedical 
I'InonIle ..... ·n v. Rambo, 33 CaI. ~ Supp. 'IlI6, m. 86 I'.Id lSI, UIO(Sup. Ct. 
L.A.. App. Dep't 1938) ("We are DOt to be1lDderlloOclulO)'ia& tItat,lI>e mauptioa 
-W 1>01 aIIO attacb to the PI~ '" bIa eominp in II>e jnd,,...,.,t debl!>r·. 
bonck, '" 1oDg .. they could be!dtmlllled u such. That q_ II IHit befwe us ODd 
we 00IpreD no opiDIcn ... ft.-). In ~ .... the CoIlfomia _ alleoit 
IIII>liIentic applied the .... _ptIon to. pol'Cheok in the llarul$ofthe empIo)oee 
'" deposited by him In. berIk _ See Medicall'lnonlle AD'D v. Sbort.38 Cal. 
App.Id Supp. 7411, 91! Ud 961 (SUp, Ct, L.A.. App. Dep't 1l13li) (W.P.A. worker', 
poycbeek); I.e Font v. RankIn, 167 c.J. App.2d 433, 334 P.Id 8118 (19119) (benk 
account); Carter v. Carter, 55 Cal. App.2d 13,130 P.2d 186 (19fl) (berIk _), 

The elimination of the word "received" by cal. Stats •. 1970, 
ab. 1523, § 19, probably destroyed the ability of a debtor 
to continue such tracing. See Randone v. Appellate Depart­
ment, 5 Cal.3d 536, 559 n.22, 488 P.2d 13, 28 n.22, 96 cal. 
Rptr. 709, 724 n.22 (1971). However, the word "received" 
was restored by Cal. Stats. 1971, Ch. 1684, § 4. 

46. This rec(lllDendation does not deal with whether a special ex­
emption should be provided t'or various types of savings and 
checking accounts. In its prior recommendation, the Commis­
sion rec(lllDended that a uniform system of exemptions be pro­
vided for various types of savings and checking accounts. 
See Recommendation Relating to Attachment, Garnishment, and 
Exe tiona Fran Execution: 10 es' Earni s Protection Law, 
10 CaL L. Revision Comm'n Reports 701, 723-725, 739-13 1911). 
However, the Commission has been 'advised that its proposed uni­
t'orm exemption for savings and checking accounts would not 
satisty federal requirements under the Consumer Credit Protec­
tion Act of 1968. Letter from Ben P. Robertson, Deputy Admini­
strator, Employment Standards Administration, U.S. Department 
of Labor, dated August 2, 1972, on file in office of California 
Law Revision Commission. For this reason, the Commission has 
withdrawn its recommendation proposing a uniform exemption for 
various types of savings and checking accounts. 

• 



Retirement Funds 

The federal restrictions on garnishment imposed by Title III apply to 

. 47 "periodic payments pursuant to a pension or retuement program." Califor-

nia law regarding such payments is less clear. As for payments held or in 

the process of distribution from public pension and retirement plans, sub-

division (b) of Section 690.18 of the Code of Civil Procedure provides a 

complete and automatic exemption. Other statutes provide for exemptions 

for specific public retirement Plans
48 

and certain private Plans. 49 The 

Commission recommends that periodic payments payable Qy a pension 

or retirement plan that are not otherwise exempt be made exempt from execu-

tion to the same extent that wages are exempt. 

The Commission also recommends that subdivision (c) of Section 690.18 

be repealed. This subdivision appears to have been intended to provide an 

exemption for certain private retirement plans "in any bankruptcy proceed-

ing." However, federal law preempts state statutes that conflict with the 

national bankruptcy laws. 50 And the policy of the national bankruptcy law 

is to allow a debtor only those exemptions against the claims of creditors 

that he would be allowed outside bankruptcy. 51 Accordingly, subdivision (c) 

appears to be unconstitutional as an attempt to provide an exemption that 

47. 15 U.S.C. § 1672(a), quoted in note 24 s.upra. 

48. See, e.g., Educ. Code § 13808 (State Teachers' Retirement System); 
Govt. Code §§ 21201 (?ublic Employees , Retirement Law), 31452 
(County Employees Retirement Law of 1937). 

49. Corp. Code §§ 28002, 28005. 

50. Cf. International Shoe Co. v. Pinkus, 278 U.S. 261 (1929). 

51. See D. Cowans, Bankruptcy Law and Practice § 589 (1963). 
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applies only in a bankruptcy proceeding. 52 Moreover, the second sentence of 

subdivision (c), purporting to deny an exemption to Keogh Act plans, conflicts 

with the exemption provided such plans by other statutes. 53 

Wage Assignments 

section 300 of the Labor Code presently grants a valid prior voluntary 

wage assignment preference over subsequent assignments and levies of execu-

tion. Continuation of such a preference would permit a judgment debtor to 

give preference to one creditor and to defeat the claims of other creditors 

who seek to collect on their judgments under the proposed earnings withhold-

ing procedure. To integrate wage assignments with the operation of the lat-

ter procedure, the Commission recommends that a prior wage assignment be 

granted priority only until the end of the pay period during which an earnings 

withholding order is served. The operation of the earnings withholding order 

should be suspended during this period, thus permitting the debtor an oppor-

tunity to put his affairs in order. Such action may include revocation of t~e 

prior assignment. In this regard, wage assignments should be made revocable 

at will as to unearned wages. Thus, where an assignment becomes too onerous 

--for example, after service of an earnings withholding order--such an assign-

ment may be revoked. 

52. Cf.Opinion of James E. Moriarty, Referee in Bankruptcy, in In re Kanter, 
-U.S. District Court, Los Angeles (February 18, 1972), publIShed in Los 

Daily Journal Report Section at 14 (July 14, 1972), holding unconstitu­
tional subdivision (b) of Section 688.1 of the Code of Civil Procedure 
on the ground that it is an attempt to provide a restriction that ap­
plies only in a bankruptcy proceeding ("It is apparent that CCP 688.1 
as amended stands as an obstacle to the rights of a trustee under Sec­
tions 70a(5) and 70c of the BenkruptcyAct while other judgment credi­
tors not so restricted may pursue their rights. Accordingly, this 
Court must hold that CCP 688.l(b) is in conflict with Sections 70a(5) 
and 70c of the Bankruptcy Act and under the Supremacy Clause of the 
Constitution said subsection (b) of CCP 688.1 is unconstitutional."). 

53. Protection for private pension and retirement plans that meet certain 
requirements is provided by Sections 28002 and 28005 of the Corpora­
tions Code. 
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Discharge From Employment 

Section 2929 was added to the Labor Code in 1971 upon Commission recam­

mendation54 to provide protection to the employee against discharge for 

threat of garnishment or for garnishment for the payment of one judgment. 

The Commission recommends that Section 2929 be amended to make clear that 

an employee is given the protection afforded by the section when a with-

holding order for ta~s is issued even though such an order may not involve 

a judicial procedure and even though the tax liability may not have been 

reduced to judgment. The Commission also recommends that Section 2929 be 

amended to prohibit the discharge of an employee because his wages have 

been subjected to garnishment pursuant to an order for support and to make 

clear that such a garnishment, even though made pursuant to a judgment, is 

not to be counted in computing the number of garnishments for the purpose 

of Section 2929. 

54. Recommendation Relating to Attachment, Garnishment, and Exemptions From 
~cution: Discharge From E!floyment, 10 Cal. ·L. Revision Comm'n Reports 
1147 (1971). 
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BENEFICIAL IMPACT OF RECOMMENDATIONS 

The changes in California wage garnishment procedure and related matters 

recommended by the Commission would result in significant improvements in 

debtor-creditor relations. Some of the beneficial effects the recommended 

changes would have on the most directly affected groups--employers, employees, 

creditors, and the public--are summarized below. 

Employers 

A primary objective of the Commission's recommendations is to provide 

a wage garnishment procedure that minimizes the burden that such garnishments 

impose on employers. 

Comprehensive statute. The four different procedures now used in 

California for 'l6ge garnishment will be superseded by one comprehensive 

statute. An employer will be able to refer to one statute that comprehen-

sively covers wage garnishment, thus avoiding the need for concern with 

several different types of procedures. 

Forms and instructions. Instructions prepared by the Judicial Council 

will explain the employer's duties under a wage garnishment order. Forms 

adopted by the Judicial Council will minimize the employer's burden in comply­

ing with the order. Court clerks will provide a ready source of reliable 

information concerning wage garnishment procedure. 

Mail service. Mail service of earnings withholding orders will enable 

the employer to process garnishment orders to the appropriate department or 

person for action without disruption of normal business procedures. 

Service charge. The one-dollar service charge the employer will be 

permitted to make each time he withholds earnings will lessen the employer's 

economic burden. 
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Withholding table. The withholding table supplied to the empla,yer will 

make it relatively simple to determine the amount to be "ithheld. Withhold1l16 

"ill be on the basis of the empla,yee's gross earnings, and the need to compute 

"disposable earnings" will be eliminated. 

Delay in effective date of order. The five-day delay in the effective 

date of a withholding order will avoid the need to compute the 

amount to be withheld for only part of a pay period and w111 permit the 

empla,yer to process the order in a businesslike way rather than having to 

withhold on earnings due on the date the order is received. 

Reduction in number of wage garnishments. The protection afforded the 

earnings of low· income employees "ill reduce the number of cases where 

deductions are required, and the $10 minimum on the amount to be withheld will 

avoid the need to deduct small amounts where the cost to the employer !Tay 

exceed the amount received by the creditor. 

Monthly ;payment. The proviSion for monthly payment of withheld earnings 

w111 avoid the necessity of preparing and sending a check for the witrweld 

earnings after each psyday. 

Protection from l1abil1 ty for good faith errors. ProviSions are included 

that will protect the employer from civil or criminal liability for good fait~ 
" 

errors. 

Employees 

The Commission's recommendations also provide significant benefits to 

employees. 

Greater protection for lcn.', income employees. Substantial reductions will 

be made in the amount to be withheld from earnings of empla,yees in the low, 

income brackets. 
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Greater need o~ employee with dependents recognized. The greater needs 

o~ a married person with dependents will be recognized under the recommended 

withholding system. 

Withholding table. The use o~ a withholding table will greatly simpli~y 

the computation of the proper amount to be withheld and will make it easier 

for the employee to discover any errors made by the employer in computing 

the amount to be withheld. 

Avoidance o~ need to claim exemption. The adequacy o~ the protection 

af~orded by the withholding table system will reduce the need to claim a 

hardship exemption. 

Hardship exemption. A sensible "hardship exemption" will be provided 

~or extraordinary cases. This exemption will be one that cannot be de~eated 

on the ground that the underlying debt was incurred for a "common necessary." 

Where it is necessary for the employee to claim the hardship exemption, the 

streamlined procedure and information provided the employee will assist him 

in making his claim. 

Mail service. The authorization to use mail service in the ordinary case 

will substantially reduce the cost o~ wage garnishment, a cost that ultimately 

is paid by the employee. 

Tax delinquency wi.thholding orders. The harsh ef~ects o~ a withholding 

order for delinquent state taxes will be mitigated. 

Wage assignments. The employee will be permitted to revoke a wage 

assignment insofar as it relates to wages unearned at the time he revokes 

the assignment. 

Discharge from employment. Greater protection will be given employees 

against discharge ~rom employment because of wage garnishment. 
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Paid earnings. The employ~e' s paid earnings "ill be protected to the 

extent they are essential for the support of the employee and his family. 

Creditors 

The establishment of a £imple, businesslike procedure for the collec-

tion of judgments through wage garnishment is the primary benefit creditors 

would receive under the recommended legislation. Clear answers to a large 

number of procedural questions will be provided. A series of forms "ill be 

available to permit easy compliance \fith statutory requirements. The Judicial 

Council and court clerks will be a ~eady source of reliable information con-

cerning wage garnishment procedure. other benefits to creditors are listed 

below. 

Mail service. Use of mail service will be authorized. Not only will 

this reduce the cost of wage garnishments but it will also significantly re-

duce the fees that a creditor now has to advance to the levYing officer. 

Earnings ifithholding tables. The earnings withholding tables will enable 

the creditor more easily to determine whether the correct amount has been 

withheld from the employee's earnings. Disputes between creditors and 

employers will be minimiz~d by using gross income as the basis for Withholding 

since this ~lill avoid the possibility of the subtraction of improper items in 

computing the amount of "disposable earnings." Also, since the employer will 

pay the \fithheld amounts directly to the creditor, no reduction will be made 

from the withheld earnings for the fees of a public officer for handling and 

disbursing the amounts withheld. 

Minimizing hardship exemption hearings. Protecting more adequate amounts 

of a debtor's earnings withoutche requirement that he claim a hardship exemp-, 

tion and limiting the hardship exemption to amounts "essential" for support 

should significantly reduce the number of cases where a hardship exemption 
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will be claimed, thus reducing the creditor's burden in attending court hearings. 

The requirement that the debtor submit a complete financial statement with his 

claim for the hardship exemption and that the creditor be provided a copy of 

the statement prior to the hearing on the claim should assist the creditor 

in determining which claims he will resist {thus avoiding his attending court 

hearings where the exemption is clearly justified} and also will assist the 

creditor in recovering the full amount he is allowed by law. 

Garnishment of earnings of public employees. The uniform procedure will 

make the continuing levy and mail service procedure available for the garnish. 

ment of earnings of public employees, thus avoiding the need to resort to 

multiple levies. 

Goodwill of emplqyersj protection against discharge of employees. The 

recommended legislation is carefully designed to make compliance with wage 

garnishment orders as easy as possible for employers. Greater protection 

will be afforded employees against discharge for wage garnishment, and the 

improved procedures should do much to minimize employer ill will created by 

wage garnishments and to combat the possible tendency of some employers to 

avoid the problems created by a wage garnishment by discharging the employee. 

Avoidance of debtor's bankruptcy. The more adequate protection given 

the earnings of the debtor should be sufficient to encourage the debtor who 

is pushed by a number of creditors to discharge the judgments against him 

over a period of time rather than resorting to bankruptcy. 

Priorities among creditors. A fair and equitable system for dealing 

with priorities among creditors will be provided. In addition, the judgment 

debtor will be prevented from giving one creditor preference over others by a 

wage assignment. 
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Enforcing e!!lJlloyer compliance. Although the recommended statute would 

protect the e!!lJlloyer from liability for good faith errors, it includes pro-

visions that will preclude the employer and employee from deferring or 

accelerating the payment of earnings to defeat the creditor's rights and will 

authorize civil actions by creditors to obtain the amounts that e!!lJlloyers 

are required to withhold but fail to withhold and pay over to the creditor. 

Elimination of confusing retirement plan exemption. The elimination of 

subdivision {c} of Section 690.18, which provides an exemption for money held 

by a private retirement plan "in any bankruptcy proceeding," may be of great 

significance to creditors because deleting this subdivision will preclude 

court interpretations of the subdivision that could greatly expand the exe!!lJl-

tion provided by other statutes for private retirement plans. 

Public 

The establishment of a fair and businesslike system for wage garnish-

ment would be one step in meeting complaints as to the lack of' Justice and 

the procedural 1I:Iadequac1es of the judicial system. In add1ticn, tbere are a 

number of specific benefits to the public as a whole under the recamnended 

legislation. 

The increase in the amount the employee may retain when his earnings 

are garnished and the proviSion of a hardship exemption that will be allowed 

only in rare and unusual cases should reduce to a minimum the need for court 

hearings in garnishment cases. The protection from wage garnishment of 

amounts es&ential for support should provide the judgment debtor with 

incentive to retain his job and pay judgments against him rather than quitting 

I his job and forcing hiB dependents to rely on welfare assistance. 

The provisions for enforcement of support obligations by directing an 

earnings withholding order to the support obligor's employer offer tbe 
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c possibility of significantly increasing the number of cases where sup~t 

obligations will be kept current. This in turn may reduce the number of 

cases where a spouse or children will require welfare assistance. 

Finally, the establishment of the simple, economical, and businesslike 

system proposed will minimize the involvement of public employees in the 

collection process. 

OPERATIVE DATE 

In order to allow sufficient time for state and local public officials 

and the public to become familiar with the new law and to develop the 

necessary forms and procedures, the Commission recommends that the new statute 

become operative on July 1, 1974. 
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1 
I. Wage Garni,hment and Related Provision. 

An sct to llOlend Section 4701 of the Civil Code.. to amend 
Sections ~ 688, 6.'Wl4 690.18, 690.64 a.nd 71001, 'to add 
Sections 690.5Jt snd 6'!IO.18% to, to sdd Chapter 11.5 
(commencing with Section 793.010) to Title 901 Pm s 
of, Il11d to repeal Sections 682.3 Il11d 6!J(J. 7 of, . the Code of 
Civil Procedure. to llOlend Section$ 3Of) a.nd SI9SJfJ 01 the 
Labor Code, to llOlend SectionsS7Ob snd U08 01 the 
PenaJ Code.. Il11d to llOlend Section 11489 01 the WBllilnt 
Il11d Ir1stitutions Code, rehlting to stlacJuDent. 
garnishment, Ill1d execution. 

11re people of the State of CslU'omis do ensct lIS fo/Jowa: 

Ovil Code' 
. ~, ........ ..--

§ 4701 (amended). Continuing withholding order for support 
,SECnON 1. . section 4701 of the Civil Code is amended 

to read: 
4701, In any proceeding where the court baa ordered 

eiQler tIP Nth 1'8l'8M11 a pareilt to pay any amount for the 
support, makJtenIJnce, or education of a minor child, the 
court may eraer either fJareM" ,_snB te r BY /ssutt m 
BflI'111Dga witbboldiDg order under Section 7B1030 of tM 
Code Of Civil PJ or.:'tJdure to require the t1IDployw oI8UClJ 
parent to witbbold a.nd pay to the county clerk, probation 
officer; or other ofFlCe1' of the court or county omcer 
designated by the court to receive such payment, that 
portion of uh,. tIP wegea ef eidter fJ-eM He tIP te lie 
paid itt the fuMe the earniDgs 01 such parent as will be!! 
aufficient to pay.the amount ordered by the court for the 
support. maintenance, and education of the minor chilcL 
s.ieh eraer eMIl8fJ8I'Me __ Mi.-eat; aM lie Wedim • 
... _ 8lafJleyer ... the 88Mee et. eepf'et 8tleh erdar 
...... elll:pleyer aM tIMil Nfther eMeP eE the e ..... 
;:he ""'pleyer file)' ie_~ the ... eE eae lIellar '*T" ' 
eaeh peym_ IftI:lle fJ'cIl'8'Illftt te ItleIt erller: _ .. 
a8;8ftIll:_ Balle P'lfSHllftt te e8'IIft erEier .. ha¥e 
prierity _ 'g" lilt! .,. Hteehmea~ efleetll!ieltj er ... 
l1li ...... "de. edterwise ,8fsereelltf the sellft. . 
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Comment. Section 4701 is amended to reflect the enactment 
of the comprehensive procedure for earnings withholding set 
forth in the Employees' Earnings Protection Law. See CoDE 
elV. PROC. § 723.010 et seq, 

While the wage assignment procedure formerly used under 
Section 4701 is not continued, the substantive effect of the prior 
law is continued. ThuS, the order for support continues to have 
priority over other withholding orders and assignments and is 
binding Wltil modified or terminated by the court. See CoDE 
CIv. hoc. § 723.030; LAlloR CoDE § 300. As Wlder prior law, 
the court may require withholding from the earnings of either 
or both parents. Authorization for the employer to deduct • 
one-<iollar fee also is continued under Code of Civil Procedure 
Section 723.024. Section 4701 applies to orders directed to both 
public and private employers. See CoDE CW. hoc. 
§723.011(c), (g), and Comment ~to. 

Code of Ovil Procedure 

§ 682 (technical amendment) 

SEC. 2. Section 682 of the Code of Civil Procedure is 
amended to read: 

682. The writ of execution must be issued in the name 
of the people, sealed with the seal of the court, and 
subscribed by the clerk or judge, and be directed to the 
sheriff. constable, or marshal, and it must intelligibly refer 
to the judgment, stating the court, the county. and in: 
municipal and justice courts, the judicial district, where 
the judgment is entered, and if it be for money. the 
amount thereof, and the amount actually due thereon, and 
if made payable in a specified kind of money or currency, 
as provided in Section 667, the execution must also state 
the kind of money or currency in which the judgment is 
payable, and must require the officer to whom it is . 
directed to proceed substantially as follows: 

1. If it be against the property of the judgment debtor, 
it must require such officer to satisfy the judgment. with 
interest, out of the personal property of such debtor. eP if 
it: i& agaiftst tile etu'ftifl~ ef stteft e~ter, stteft lEW)' sM:ll he 
ftltlse itt eeeereee wfl:h SeeBeft 68S:3; and if sufficient 



3 , 
personal property cannot be found, then out of his real . 
property; or if the judgment be a lien upon real property, 
then out of the real property belonging to him on the day 
when the abstract of judgment wa~ filed as provided in 
Section 674 of this code, or at any time thereafter. 

2. If it be against real or personal property in the hands 
of the personal representatives, heirs, devisees, legatees, 
tenants, or trustees, it must require such officer to satisfy 
the judgment, with interest, out of such property. 

3. If it be against the person of the judgment debtor, it 
must require such officer to arrest such debtor and commit 
him to the jail of the county until he pay the judgment. 
with interest, or be discharged according to law. 

4. If it be issued on a judgment made payable in a 
specified kind of money or currency, as provided in 
Section 667, it must also require. such officer to satisfy th~ 
same in the kind of money or currency in which the 
judgment is made payable, and such officer must refuse 
payment in any other kind of ~oney or currency; and in 
case of levy and sale of the property of the judgment 
debtor, he must refuse payment from any purchaser at 
such sale in any other kind of money or currency than that 
specifed in the execution. Any such officer collecting 
money or currency in the manner required by this 
chapter, must pay to the plaintiff or party entitled to 
recover the same, the same kind of money or currency 
received by him, and in case of neglect or refusal to do so, 
he shall be liable on his official bond to the judgment 
creditor in three times the amount of the money so 
collected. 

5. If it I!Je for the delivery of the possession of real or 
personal property, it must require such officer to deliver 
the possession of the same, describing it, to the party 
entitled thereto, and may at the same time require such 
officer to satisfy any costs, damages, rents, or profits 
recovered by the same judgment, out of the personal 
property of the person against whom it was rendered. and 
the value of the property for which the judgment was 
rendered to be specified therein if a delivery thereof 
cannot be had; and if sufficient personal property cannot 
be found, then out of the real property, as provided in the 
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first subdivision of this section. 
Comment. Section 682 is amended to reflect the fact that 

earninl:s of an employee which are due or owing are not subject 
to levy of execution but may only be leyied upon in the amounts 
and in the manner provided by the Employees' Earnings 
Protection Law. See Sections 723.020, 723.021. See also Section 
723,011(a), (b), See generally Chapter 2.5 (commencing with 
Section 723.010). C£ Sections 690.5y', 690.6. 

§ 682.3 (repealed) 

SEC. 3. Section 682.3 of the Code of Civil Procedure is 
repealed. 

fi8&.& -W- \lJilefte'ltlr the leY)' ef elfeetlseft it agaiBll 
tfte eltl'ftiflgs ef & juagmeftt dehter, the empI:eyer geP\'ed .' 
wtt:ft the ~ ef elfee'tlBeft eMH ·,tithhels the ame'tlftt 
speei6ea itt the writ &em earftiftgs theft et' tfteref:l!fter Mae 
te the j'tlclgtltefl!t seat:er MlEl Bet elfempt 1:tftser Seetieft , 
fiOO:6; tlftti eMH pay- stteft otIftel:lM; eeeft ftme it is ';,'ithheW, 
te -Mte sheriff, eeftstaele et' fftM'9h&l wfte serves tfte wm.lE 
stteft persaft sfteY fait t:e ~ ett$ Qffte1:ti\t t& the afte1"Ji. 
eemtehle et' fftlH'llhtil; the jaftgffteftt erellitar ffta)' 
eeftlffteeee It lM'eeee8ing agaiftst ftim fer. the 1Hft8tHJ:ta ftel 
fIttiti-: :J!he eJfee'tlaeft sfteY tefmiftate eee the J:lel'8Elft served 
wHft the WPit eMH eeftge ..... ithfieldiBg 8tHft8 there_sar 
wfteft 8ft)' Effle &f the feYewing e·.·eft~ ~ plaee. 

fit SI!eh peraaft reeei· .. e9 It MreeasB te release &em the 
lerl)'ieg emeer. &left release 8ft&H be ilIs'tleft ~ tfte 1&'1)'ing 
srtieer in an,. ef the feHe'.viftg e&ae!l: ' 

-Eat UpeB reeeipt ef It 'mttteB ftireeaeB &em the 
j'tlSgtt18M eresiter, 

-tat ()ft8l!: reeeipt ef aft ePder &f the e8tH't in 'Nftieh the 
aetiaB ts peBMl'lg, Sf' It eertifies eef:l)' ef stteft ePEler, 
sisehargillg et' reeaYing the elfee'tltieft et' relellSiftg the 
lM'eper~. !I=ftis 9t:thsivisieft sftaH ~ ~ it ft& appeal it 
J:lerfeetes ettft 'tll'leedaiting e!fee'tltes ItfttI ftled 89 prerJised 
itt SeeBse ~ et' 6: eerti.fieate te that effeet has Beett. 
i99'tlee e,. the eIerIt eE the eEl'tlft. 

-fet Itt all Mftep e&se& pre·1iEletI hf Jaw:. 
-tSt &!eft persefl fttts withftelft the faIlllffle'tlM speeiSeEl 

ift the writ ef eJfee'tlS8ft &em the jtt8gmeBt deht:e,'8 
efH'Bings. 
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~ :;r;fle jeEigI'fteHf aeeteH eH'll'le)'l'fteftt is tei'fHitltied -
, e,. It resigfl:ItHeft M EHSffiiflSM &I; Iifty flffie &ftep serYiee sf the 
elfeeet;ieft ftftd be is fteI: f'eiftsftitea M reelllple)'eEi wiYH:n 
00 ae,.s &fter stteft termtftltBSft. 

-fit A tlerie6 Elf 00 ae,.s ftM pftSsea fIiftee tfi.e flffie Stteft 
perseft W!I!l sel'~'ea wHft tfi.e writ sf elfeeeMft: 

fb1 :M ftftY flffie efteto It, Ie...,.. eft his elH'fliftg5 the 
jl:lElgffieftf eeater fftftY, pre'ee ed te elftiftt It fttIl eltefi'ttl tien Elf 
his e_iftgs tft e:eeereltiftee wHft the tlre'lisieft9 ef See liens 
e9Q,6 ftft6 6OOJiQ. ~ ~ 56 detmee sftttB elftefte M 
Iifty Wltges withheld pepsttltftt *& the Ie...,.. ef eJteeeli8ft 
'Hftether er fteI: viil:Ntele efler tfi.e eleim: ef eJternptieft is 
fiIee: 

ieT Sttejeet *& tfi.e pre ... isiens ef Seeli8ft 6OO.I'iQ, the 
sherifi, eeftsteBle er ffittrSfttH wfte ser'teS the wftt ef 
eJteeelien ftft6 reeei'.'es tfi.e &l'fte_~ witftfteltl frem the 
jii6gniOM Elehter'seamtngs, sft&lI fteeetiftt fer estI,.,. M 
~ parsen eftlitlea tBerete, ell stHft5 eelleetee _er the 
wrt+, Ies& his hy ... fttl ~ ftftd expenses &I; le&st 8ftee wlery 
3G ~ tHtti melte rehtrft eft !lsUeetieft tfteresf M the 
eetlrt. 

Comment. Section 682.3 is superseded by Chapter 2.lS 
(commencing with Section 723.010), 

§ 688 (technical amerldment) 

SEC. 4. Section 688 of the Code of Civil Procedure is 
amended to read;, 

688. Except as provided in Chapter 2.5 (commencing 
lvitil Section 723.010): 

(a) All goods, chattels, moneys or other property, both 
real and personal, or any interest therein, of the judgment 
debtor, not exempt by law, eJteept fI$ pre\>tEleEi fer m 
Seelieft fi99,&, and all property and, rights of proe:: 
seized and held under attachment in the action, are . 
subject to execution. 

(b) Shares and interests in any corporation or company, 
, and debts and credits, and all other property, both real and 

personal, or any interest in either real or personal 
property, and all other property not capable of manual 
delivery, may be levied upon or released from levy in like 
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manner as like property may be attached or released from 
attachment, except that a copy of the complaint in the 
action from which the writ issued need not accompany the 
writ;; provided, that no cause of action nor judgment as 
such, nor license is~'Ued by this state to engage in any 
business, profession, or activity shall be subject to levy or 
sale on execution. GeM ~ ft\1:I5t: he reftlPfted e,. the 
eflteer &5 56 ffttleh fftefWY eellee~ea M tts etllreftt .... ftltle' 
WUflel:lt elffle5ing the same te sale. 

(c) Until a levy, the property is not affected by the 
. execution; but no levy shall bind any property for a longer 
period than one year from the date of the issuance of the 
execution, except a levy on the interests or claims of heirs. 
devisees, or legatees in or to assets of deceased persons 
remaining in the hands of executors or administrators. 
thereof prior to distribution and payment. Howeve.-. an 
alias E',xecution may be issued on said judgment and levied 
on any property not exempt from execution. 

Comment. Section 888 is amElnded to make clear that. 
although earnings of an emploYIle-debtor are "not exempt by 
law" from all collection procedures, they are exempt from levy 
of execution and are rubject to levy only under the Employees' 
Earnings Protection Law. See the Comment to Section 682. See 
generally Chapter 2.5 (commencing with Section 723.010). 1he 
phrase "except as provided for in Section 690.6" is deleted as 
unnecessary. The sentence relating to gold dust is deleted as 
obsolete. 

§ 690.5 J4 (added). Exemptions) paid earnings 

SEC. 5. Section 690.5Ya is added to the Code of Civil 
Procedure, to read: 

690.5Y:i. Earnings of the debtor wh.ich have been paid 
to him and are retained in the form in which paid or as 
cash are exempt from levy of execution to the extent they 
are essential for the support of the debtor or his family. 

Comment. Section 690.5Y. provides an exemption from levy of 
execution for paid earnings comparable to that provided by 
Section 723.051 for earnings payable by an employer. See the 
Comment to Section 723.051. 
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§ 690.6 (amended J. Exemption of earn ings from ottochment 

SEC. 6. Section 690.6 of the Code of Civil Procedure, as 
amended by Chapter 43 of the Statutes of 1972, is amended 
to read: 

690.6. -fat Elfeellt tIS Ilf'evilied tit 8eefte8 H.1I.89 ef tfte 
V1-elf'atoe fli'ffi Iflsttffieefls Cade, ttl! All of the earnings of the 
debtor received for his personal services shall be exempt 
from levy of attachment without filing a claim for 
exemption as provided in Section 690.50. 

W Oflelhalf ffl' stteh gl'ea£ef' p9ft-iaH ItS ¥.i tJlewed By 
steffit:e ef f:fte Yffi.tee States, ef t;he ellf'fliflg9 ef #te aeeter 
feeeivea fet' fM~eyseftal set'"!;C&.I reMlered M :lilt)' time 
WiMH8 00 ~ Be!R f:'peeeaing tfte tIMe ef it '"Ultheltiing ~ 
the ernl'leyEli' tmder Seetteft 888.a; ~ Be enempt &em 
e!fe ellne ft withettt ftlHtg it e4&tm fep exemptiee tt51'.e-.;ded 
itt SeetteB 009.5G. 

+at- AH etu'niftgs ef the Eleeter reeeh'ea fep fM pEli'Sertei 
seMee" refuierea at :lilt)' time 'WI'ithtB 00 firs tteH 
preeeamg ~ dMe ef it withlteMiag By tfte etftpla~er 
\:tHee. 8eefteH ~ if Baees9&',. fer tfte tige ef tfte aeeter'. 
fMully ~ tit ~ 5t&te _ 9t!:~erted iB whale eP ift 
~ lIy the deeter, lHl:ieS!l tfte debe 6P&. 

-flt lftellffea by the deeter, fM wife; er ft¥.i family fer tfte 
e8rnffiElfi flCee9lilmes ef ltfe: 

-fSl- metlf'fea fer I"ersenal gel";iees reftaered By :IlIt)' 
emllleyee et' fermer emf:'leyee ef tfte del:lter. 

-(-tIt ~ eetift sftftl! ae£effllme the I"riePHy fli'ffi !Ii-Miee 
ef tl!tYffleftt ttffi6ftg ftH ef tfte ereEli\;efS ef a Bee'f9f wh& htwe 
le¥ie El iIft el!eel:ltieft ttt*ffi: ft6ftelfeftlpt earniftgs I:Ipe8 eueh 
~ tt5 flI jltst _ el:J:t1itehle. 

-tet ~ eroaitep, ~ metteA, sfteD Be efttiUea te it 
heefing ift the e&ttft Hr whieh the aetieft is peftaing ffl' &em 
'liMes ~ wffl iS9l1ea fer. the ptti'J76ge ef aetermifting tfte 
pl'ieritr fli'ffi ai',isiee ef pflyftleftt ftti16ftg all tfte ere!lit8f8 ef 
~ ~ whe ft&Ye leviea ae elfeel!H6ft ltp6ft flo6l\:exempt 
etIflliBgs pHrStlflM te #tt1i seeaeft. 

Comment. Subdivision (a) of Section 690.6 is amended to 
delete the reference to Welfare and Institutions Code Section 
11489 because that section does not permit levy of attachment 
on earnings. The remainder of Section 690.6 is superseded by 
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the Employees' Earnings Protection Law. Subdivision (b) is . 
superseded by Section 723.050. Subdivision (c) is superseded by 
Section 723.051. Subdivisions (d) and (e) are superseded by 
various other provisions, See, e.g., Sections 723.030 (priority of 
earnings withholding order for support), 723,(117 (priority of 
earnings withholding order for taxes), 723.107 (limitation on 
serving subsequent earnings withholding order on earnings of 
same employee by same judgment creditor). 

§ 690.18 {amended). Eumptions; public and private pension, 
. retirement, disability, or death benefits; vocation credits 

SEC. 7. Section 690.18 of the Code of Civil Procedure 
is amended to read: 

690.18. (a) All money received by any person. a 
resident of the state, as a pension, or as an annuity or 
retirement or disability or death or other benefit, or as a 
return of eontributions and interest thereon, from the 
Upited States government, or from the state, or any 
county. city, or city and ,county, or other political 
subdivision of the state, or any public trust, or public 
corporation, or from the governing body of any of them. 
or from any public board or boards, or from any 
retirement, disability, or annuity system established by 
any of them pursuant to statute, whether the same shall be 
in the actual possession of such pensioner or beneficiary, 
or deposited by him. 

(b) All money held, controlled, or in process of 
distribution by the state, or a city, city and county, county, 
or other political subdivision of the state, or any public 
trust or public corporation, or the governing body of any 
of them, or by any public board or boards, derived from 
the contributions by the state or such city, county, city and 
county, or other political subdivision, or such public trust, 
public corporation, governing body, or public board or 
boards, or by any officer 01' employee thereof, for 
retirement or pension purposes or the payment of 
disability, death, or other benefits, or the payment of 
benefits payable to, or the reimbursement of benefits paid 
to, employees thereof under the provisions of the 
Unemployment Insurance Code,· and aU rights and 
benefits accrued or accruing to any person under any 



9 

system established pursuant to statute by the state, city, 
city and cOlmty, county, or other political subdivision of 
the state, or any public trust or public corporation for 
retirement, annuity, or pension purposes or payment of 
disability or death benefits, and all vacation credits 
al'-'CtmlUlated by a state employee pursuant to. the 
provisions of Section 1805(} of the Government Code, or 
any other public employee pursuant to any law for the 
accumulation of vacation credits applicable to such 
employee. Such moneys, benefits, and credits shall be 
exempt without filing a claim of exemption as provided in 
Section 690.50. 

-tet Al:l fftefte:t fteIti; eefta-elled, eP itt pt'eeese ei 
EH~ri"n.tfteft e;. £1ft)' prb'8te retire_t pIetr, inel1:lEHeg; I:Mft 
flM IitnUee toe; lutiefl retiremefl t pleBs, eP ti'lf' 
prefitffiitlWtftg ~ tiesigHee Ilftd ti8eft fer Peeremellt 
plH'f:'ege!l, eP {;he parlfteftt ei aefteftfti ft! eft 1IftfttIit,., 
peftsieft, reareffteftt aHe,.'ranee, eisal3i1it,. p&yffIeftt eP 
Baath heHem ftoetft 9tieh retireHlell;t M prefW9ftariftg ,laM, 
!tftd aM eefttrj,81:ltieH 9 aftEl iMeJ'eM therll8ft rewl'fted te ti'lf' 
ffteffteel' ef 1t!tf'!Itteh retireffteftt eP preftlhftaHng p\IIft; are 
elfefftllt ifetft 8lfeetlfteft, atlaeitmeftt, eP gltl'l1i!Hlflleftt itt 
It!tf' eaniEr1:llltey [:Ifeeeeaiftg. ~ stt8EH'..tsiee: shaD 8M 
Ilf3I'If te £1ft)' !fteI!le)'9 fteItl ffi It!tf' .eti:remeftt pregram 
estaeftsftea ptlr9tlftftt te tfte feeeral "Selfl:Emple)'eli 
lftE!:jvi~lti!.tls =HHt Retiremeftt Aet ef ±9SQ!! ~ fr1RfJB, ~ 
~ 8Q!Jt; fteP te It!tf' fftefte;os reeei>tee itt It!tf' fft8ftfter e,. 

. flet'seft9 ff.eHI: It!tf' !ltieft retirement preg.&fft !Ie esml3liehed. 
{cJ Nothing in this section limits the applicability of any 

exemption othenvise provided by statute, 
Comment. Section 690.18 is amended to delete subdivision 

(c). Subdivi.'iion (c) appears to have been intended to provide 
an exemption "in any bankruptcy proceeding." However, 
federal law preempts state statutes that conflict with the 
national bankruptcy laws. C£ International Shoe Co. v. Pinkus, 
278 U.S. 261 (1929). And the policy ofthe national bankruptcy 
law is to allow a debtor only those exemptions against the claims 
of creditors that he would be allowed outside bankruptcy. See 
D. COWANS, BANKRUPTCY !.AWAND J>RACfICE 4 589 (1963). 
C£ Opinion of James E. Moriarty, Referee in Bankruptcy, In re 
Kanter, U.S. District Court, Los Angeles (February 18, 1972), 
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published in Los Angeles Daily Journal Report Section at 14 
auly 14, 1972), holding unconstitutional subdivision (b) of 
Section 688.1 of the Code of Civil Procedure on the ground that 
it is an attempt to provide a restriction that applies only in a 
bankrupt"y proceeding ("It is apparent that CCP 688.1 as 
amended stands as an obstacle to the rights of a trustee under 
Sections 70a (5) and 70c of the Bankruptcy Act while other 
judgment creditors not so restricted may pursue their rights. 
Accordingly, this Court must hold that CCP 688.1 (b) is in 
conflict with Sections 70a (5) and 70c of the Bankruptcy Act and 
under the Supremacy Clause of the Constitution said subsection 
(b) of CCP 688.1 is unconstitutional. "). 

The second sentence of subdivision (c), purporting to deny 
an exemption to Keogh Act plans, conflicted with the 
exemption provided such plans under Sections 28002 and 28Q05 
of the Corporations Code. Protection for private pension and 
retirement plans that meet certain requirements is provided by 
Sections 28002 and 2BOO5 of the Corporations Code. See abo 
Section 690.18% (periodic payments from pension or 
retirement fund). ' 

A new subdivision (c) has been added to Section 690.18 to 
make clear that this section is not the exclusive source of 
exemptions for retirement funds. See the Comment to Section 
690.18%. 

§ 690.18~ (added), Exemptions; paymenh by pension or 
retirement plans 

'SEC. 8. Section 6OO.18Ya is added to the Code of Civil 
\ Procedure, to read: 

690.18Ya. (a) All periodic payments payable by a 
pension or retirement plan that are not otherwise exempt 
by law are exempt from levy of execution in the amoWlt 
that is exempted by Section 723.050 without filing a claim 
for exemption as provided in Section 690.50. 

(b) Nothing in this section limits the applicability of any 
exemption otherwise provided by law. 

Comment. Section 690.18% bas been added to satisfy federal 
restrictions on garnishment of "periodic payments pursuant to 
a pension or retirement program" provided by Title III of the 
Consumer Credit Protection Act of 1968. See 15 U.s.C. ii 1672, 
l()l3. Subdivision (b) makes clear that Section 690.18% is not the 
exclusive source of exemptions for payments from retirement 
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funds. See, e.g., CODE Cxv. PROC. 4690.18 (public employees); 
CORP. CODE § 28005 (plans complying with federal Internal 
Revenue Code requirements); EDUC. CODE ~ 13808 (State 
Teachers' Retirement System): GOVT. CODE ~§ 21201 (Public 
Employees' Retirement Law), 314..')2 (County Employees 
Retirement Law of 1937). 

§ 690.50 (technical amendment) 

SEC. 9. Sedion 690.50 of the Code of Civil Procedure 
is amended to read: 

690.50. (a) lfthe property mentioned in Sections 690.1 
to 690.29, inclusive, shall be levied upon under writ of 
attachment or execution, the defendant or judgment 
debtor (herein refened to as "the debtor"), in order to 
avail himself of his exemption rights as to such property, 
shall \\ithill 10 days from the date such property was levied 
upon deliver to the levying officer an affidavit of himself 
or his agent, together with a copy thereof, alleging that the 
property levied upon, identifying it, is exempt, specifying 
the section or sections of this code on which he relies for 
his claim to exemption, and all facts necessary to support 
his claim, and also stating tberein'his address within this 
state for the purpose of permitting service by mail upon 
him of the counteraffidavit and any notice of the motion 
herein provided. ¥eP f:llU'JIese9 ef thi9 seeHeR, if ~ 
pref:lerty le'liea ttl*ffi eeMists ef the tl8fIliftgs ef & 
jliagtflel't~ aeeter. eaeh EI&te ~ eftt'fttftgs ftt'e '>'Iftftheltl 
&est tfte jlialJll!leftt aeeter 5h!Hi-be aeemee t& -be tfte 8Me 
stteb eftmings were le'+'ieal:ll'eft. A jliElgffleftt delMer shell 
ft!we tfte ~ t& file ft seplH'!tte eIttiffl ef e3femptien ee:eIt 
ftffle ~ ft Y'fithfieldiftg ef eltl'tliftgs eeelifS, previae&; ~ 
if ft rfflet' elftiHt ef elfempt'ien hes Beeft aajasiealea lift8er 
tfte 5!lHie le¥;'; ~ eaeft sepftt'ate elttim ef elfe!ftPB8ft 
~e:ftel' -be !ftiI'per~es By a ~ Hftaer eMh 
allegmg the efiaftgea eirel:lfftstllftees ..,ffliek Sl:lI'f:lert the 
fteW elftiHt ef elfefflpaeft. If a elatm ef e3felBptiea he 
a:Hewes, Hie jliSgffleftE ereSHer sfta:H fttwe tfte rigM; M Ilft')' 
time alH'ittg tfte effeew.'e f:leries ef $e elttim ef e3feHlpHtlft, 
tEl ffle'>'El the eetift fa.!' eeHsiElereti6ft ef tfte eilliffl pre';ielillly 
g'l'ltfttee eft tfte gftlHftas ef ft fflateriltl eh&oge ef 
eil'etuftstllftees effeetiftg the seater's eJfeffli'ti6ft rigftts. IE 
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Yte jl::iagffleHt ereait6f ~ ffiftIte stteft. ft ffleliaH, fie tfti:tM 
!fltPtlert!tis meften By ft steteffle!lt a!laer eMft ailegiHg ffle 
ehaHgeti tiretifftstlmee5 Vi'fiieh stltltlert !tis ffle Hen fer. 
eefl5ide'8a9F.t~ 

(b) Forthwith upon receiving the affidavit of 
exemption, the levying officer shall serve upon the 
plaintiff or the person in whose favor the writ runs (herein 
referred to as "the creditor"), either personally or by mail, 
a copy of the affidavit of exemption, together with a 
writing, signed by the levying officer, stating that the 
claim to exemption has been received and that the officer 
will release the property unless he receives from the 
creditor a counteraffidavit within five days after service of 
such writing. 

(c) If the creditor desires to contest the claim to 
exemption, he shall, within such period of five days, file 
with the levying officer a counteraffidavit alleging that the 
property is not exempt within the meaning of the section 
or sections of this code relied u~n, or if the claim to 
exemption be based on Sections 690.2, 690.3, 690.4, 690.5~ 
S9!Mi; or 690.18U, alleging that the value of the property 
claimed to be exempt is in excess of the value stated in the 
applicable section or sections, together with proof of 
service of a copy of such counteraffidavit upon the debtor. 

(d) If no such counteraffi<iavit, with such proof of 
service, is so med with the levying officer within the time 
allowed, the officer shall forthwith release the property. 

(e} If such counteraffidavit, with such proof of service, 
is so filed, either the creditor or the debtor shall be entitled 
to a hearing in the court in which the action is pending or 
from which the writ issued for the purpose of determining 
the claim to exemption; Hie tll'i6rily tH' IWmisft ef f'Ml)'fItSftt 
getYreefl ene ef' ffieI!'e ereftiten fr.em fleftl*effltlt eltPfliftgll 
1:If~aer lfte f1rs';isisHS ef Seetieft 699:e or the value of the 
property claimed to be exempt. Such hearing shall be 
granted by the court upon motion of either party made . 
within five days after the cotmteraffidavit is filed with the 
levying officer, and such hearing must be had within 15 
days from the date of the making of such motion unless 
continued by the court for good cause. The party making 
the motion for hearing shall give not less than five days' 
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notice in writing of such hearing to the levying officer and 
to the other party, and specify therein that the hearing is 
for the purpose of determining the claim to exemption. 
The notice may be of motion or of hearing and upon the 
filing of the notice with the clerk of court, the motion is 
deemed made. 

(I) If neither party makes such motion within the time 
allowed, or if the levying officer shall not have been served 
with a copy of the notice of hearing within 10 days after 
the filing of the counteratIidavit, the levying officer shall 
forthWith release the property to the debtor . 

. (g) At any time while the proceedings are pending, 
upon motion of either party or upon its own motion, the 
court may (1) order the sale of any perishable property . 
held by such officer and direct disposition of the proceeds 
of such sale, and (2) make such other orders as may be 
proper under the particular circumstances of the case. Any . 
orders so made may be modified or vacated by the court 
or judge granting the same, or by the court in which the 
proceedings are pending, at ·.any time during the 
pendency of the proceedings, upon such terms as may be 
just. 

(h) The levying officer in all cases shall retain physical 
possession of the property levied upon if it is capable of 
physical possession, or in the case of property not capable 
of physical possession, the levy shall remain in full force 
and effect, pending the fmal determination of the claim to 
exemption. However, no sale under execution shall be had 
prior to such final determination unless an order of the 
court hearing the claim for exemption shall so provide. 

(i) At such hearing, the party claiming the exemption 
shall have the burden of proof. The affidavits and 
coUIlteraffidavits shall be filed by the levying officer with 
the court and shall constitute the pleadings, subject to the 
power of the court to permit an amendment in the 
interests of justice. The affidavit of exemption shall be 
deemed controverted by the counteraffidavit and both 
shall be received in evidence. Nothing herein shall be 
construed to deprive anyone of the right to a jury trial in 
any case where, by the Constitution, such right is given, 
but a jury trial may be waived in any such case in like 
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manner as in the trial of an action. No findings shall be 
required in a proceeding under this section. When the 
hearing is before the court sitting without a jury, and no 
evidence other than the affidavit and counteraffidavit is 
offered, the court, if satisfied that sufficient facts are shown 
thereby, may make it~ determination thereon. Otherwise, 
it shall order the hearing continued for the production of 
other e"idence, oral or documentary, or the filing of other 
affidavits and counteraffidavits. At the conclusion of the 
hearing, the court shall give judgment determining 
whether the daim to exemption shall be allowed or not, in 
whole or in part, flflti may gf¥e j1:lagmeftt ae~efmiftiflg ffte 
prie~ at' ai¥i!Jiefl t>f[3&yffteftt aet'oveeft ette at' mere. 
ePediters fr.em ~ Cflfttiftgs tlftaer ffte Pf&',ri9i6ft9 
efSeetieft SOO.Il, which judgment shall be determinative as 
to the right of the creditor to have the property taken and 
held by the officer or to subject the property to payment' 
or other satisfaction of his judgment. In such judgment the 
court shall make all proper orders for the disposition of 
such property or the proceeds thereof. 

(j) A copy of any judgment' entered in the trial court 
s.ball be forthwith transmitted by the clerk to the levying 
officer in order to permit such officer to either release the 
property attached or to continue to hold it to sell it, in 
accordance with the provisions of the writ previously 
delivered to him. Such officer, unless an appeal from the 
judgment is. waived, or the judgment has otherwise 
become final, shall continue to hold such property under 
attachment or execution, continuing the sale of any 
property held under execution until such judgment 
becomes final. However, if a claim to exemption under 
Section 690.57; eoo.& is allowed by such judgment, the 
debtor shall be entitled to a release of the earnings so 
exempted at the expiration of three days, unless otherwise 
ordered by the court, or unless the levying officer shall 
have been served with a copy of a notice of appeal from 
the judgment. 

(k) When any documents required hereunder are 
~erved by mail, the provisions of this code relating to 
service by mail shall be applicable thereto. 

(I) Whenever the time allowed for an act to be done 
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hereunder is extended by the court, written notice thereof 
shall be given promptly to the opposing party, unless such 
notice be waived, and to the levying officer. 

(m) An appeal lies from any judgment under this 
section. Such appeal to be taken in the manner provided 
for appeals in the court in which the proceeding is had. 

Comment. Section 690.50 is revised to include appropriate 
references to Sections 690 .. 5~ and 690.18~. The last portion of 
subdivision (a) is deleted as unnecessary because it is 
superseded by provisions of the Employees' F..amings 
Protection Law. See Chapter 2.5 (commencing with Section 
7ZWlO). The reference to Section 690.6 and the references to 
division of earnings between creditors lwder Section 690.6 have 
been deleted to conform to the amendment of Section 690.6. 

§ 710 (technical amendment) 

SEC. 10. Section 710 of the Code of Civil Procedure is 
amended to read: 

710. (a) Whenever a judgment for the payment of 
money is rendered by any court 'of this state against a 
defendant to whom money is owing and unpaid by this 
state or by any county, city and county, city or 
municipality, quasi-mtmicipality, district or public 
corporation, the judgment creditor may file a duly 
authenticated abstract or transcript of such judgment 
together with an affidavit stating the exact amount then 
due, owing and unpaid thereon and that he desires to avail 
himself of the provisions of this section in the manner as 
follows: 

1. If such money; wt<ges &!' 1jft11l1'Y is owing and unpaid 
by this state to stich judgment debtor, said judgment 
creditor shall file said abstract or transcript and affidavit 
with the state department, board, office or commission 
owing such money; '/t'llges &!' SlltllPY to said judgment 
debtor prior to the time such state department, board, 
office or commission presents the claim of such judgment 
debtor therefor to the State Controller. Said state 
department, board. office or commission in presenting 
such claim of such judgment debtor to said State 
Controller shall note thereunder the fact of the filing of 
such abstract or transcript and affidavit and state the 
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amount unpaid on said judgment as shown by said affidavit 
and shall also note any amounts advanced to the judgment 
debtor by, or which the judgment debtor owes to, the 
State of California by reason of advances for expenses or 
for any other purpose. Thereupon the State Controller, to 
discharge such claim of such judgment debtor, shall pay 
into the court which issued such abstract or transcript by 
his wal'Tant or check payable to said court the whole or 
such portion of the amount due such judgment debtor on 
such claim, after deducting from such claim an amount 
sufficient to reimburse the state department, board, office 
or commission for any amounts advanced to said judgment 
debtor or by him owed to the State of California, fIflElaae. 
sesueHHg tflereflem eft lHftel:lftt efltlel -te eeelfleJf EI!' • 
grel!:~el' peraen ft8 tit tile';,;es by stflatftJ ef ~ YBiteEl 
Stetes, ef ~ ell1'fliftgs ewiftg -te ~ j~leftt Sester fer 
M perS81'1&i Bemees -te the 5tf1te reJlaereEl Itt ~ time 
witflift ao ~ HeM preeeail'lg ~ ftlmg ef Mteh IlS9ftoeet e. 
fttHl:seript, as will satisfy in full or to the greatest extent the 
amount unpaid on said judgment and the balance thereof ;, .. 
if any, to the judgment debtOr. - . -

2. If such money; wages Eir stia:ry is owing and unpaid 
to such judgment debtor by any county. city and county, 
city or muniCipality, quasi-municipality, district or public 
corporation, said judgment creditor shall file said abstract 
or transcript and affidavit with the auditor of such COWlty, 
city and county, city or municipality. quasi-municipality, 
district or public corporation (and in case there be no 
auditor then with the official whose duty corresponds to 
that of auditor). Thereupon said auditor (or other official) 
to discharge such claim of such judgment debtor shall pay 
into the court which issued such abstract or transcript by 
his warrant or check payable to said court the whole or 
such portion of the amount due on such claim of such 
judgment debtor; less eft ftftltetlftt eEtttal-te etteIhelf EI!' 8Heft 
greater perEieft as i9 tile<Nea bf state eE ~ . Yftitea 
6tfltes, ef ~ earni:ngs eE ~ seSter e·.-.iftg bf ~ eeHl'J:ty. 
eH)' fIft6 eetll'lty, ~ ffltlftieifjalit,', ~HllsilffttIl'lieiJ!ality. 
atstriet; EI!' pUBlie eerperMleH -te the jtlQgmeftt sester fer 
fti;r fjerS8ft&isemees -te stteh paBlie eea,. reeaereEi at ~ 
time witbtl'l: ao ~ HeM fjreeestftg the flY:Bg ef 8HeIt 
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aBsa-set et' tfllflsEfipt, as will satisfy in full or to the greatest 
extent the amount unpaid on said judgment and the 
balance thereof, if any, to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or 
transcript and affidavit shall pay a fee of two dollars and 
fifty cents ($2.50) to the person or agency with whom the 
same is filed. . 

(c) Whenever a court receives any money hereunder. 
it shall pay as much thereof as is not exempt from 
execution wider this code to the judgment creditor and 
the balance thereof, if any, to the judgment debtor. The 
procedure for determining the claim of exemption shall be. 
governed by the procedure set forth in Section 690.50 of 
this code, and the court rendering the judgment shall be 
considered the levying officer for the purpose of that 
section. . 

(d) In the event the moneys owing to a judgment 
debtor by any governmental agency mentioned in this 
section are owing by reason bf an award made ina 
condemnation proceeding brought by the governmental 
agency, such governmental agency may pay the amount of 
the award to the clerk of the court· in which such 
condemnation proceeding was· tried, and shall file 
therewith the abstract or transcript of judgment and the 
affidavit filed with it by the judgment creditor. Such 
payment into court shall constitute payment of the 
condemnation award within the meaning of Section 1251 
of this code. Upon such payment into court and the filing 
with the county clerk of such abstract or transcript of 
judgment and affidavit, the county clerk shall notify by 
mail, through their attorneys, if any, all parties interested 
in said award of the time and place at which the court 
which tried the condemnation proceeding will determine 
the conflicting claims to said award. At said tinie and place 
the court shall make such determination and order the 
distribution of the money held by the county clerk in 
accordance therewith. 

(e) The judgment creditor may state in the affidavit 
any fact or facts tending to establish the identity of the 
judgment debtor. No public officer or employee shall be 
liable for failure to perform any duty imposed by this 
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section unless sufficient information is furnished by the 
abstract or transcript together with the affidavit to enable 
him in the exercise of reasonable diligence to ascertain 
such identity therefrom and from the papers and records 
on file in the office in which he works. The word "office" 
as used herein does not include any branch or subordinate 
office located in a different city. 

(f) Nothing in this section shall authorize the filing of 
any abstract or transcript and affidavit against t -fit ttft)' 
.'Nllges, et' 5Msry G'hing fe ffte Ge'lerftfJf; Lieetenent 
G8'1ere8l, Seeretary at S~, CeetreYer, TreMerell 8ftEI: 
AUemey Ceeeral, et' ~ any overpayment of tax, penalty 
or interest, or interest allowable with respect to such 
overpayment, under Part 10 (t.'ommencing with Section 
17(01) or Part 11 (commencing with Section 230(1) of 
Division 2 of the Revenue and Taxation Code. . 

(g) Any fees received by a state agency under this 
section shall be deposited to the credit of the fund from 
which payment~ were, or would be, made on account of a 
garnishment wlder this section. ~ the plH'p8lle ef liNe 
par&greph, ptlflfteft~ ftoem ffte &we Pft')' IleIl :Re'JshoiBg 
HHEl9llttH lie eeelfteti I'f.I')·lftee~9 lftase frem. tbe ftift4 fMH 
ef 'Hftieh uie8eys te lfteeI; fI8eft pa)'lfte8~ wefe ksMferred 
te Miti re'l6lvmg ftme:. . 

-tftt fJ:t tft tfte e'leet tfte lfteBey! ew'.ng te & jtiegmeftl 
tiehter ~ ae,-. ge'lePftlftefttitl &geee)' lfteMieeed itt liNe 
SeeH&ft Me Eeto • ... '8geS et' salary, tfte jl:ldgmeftt ereeiter sftaQ 
fttftH timler & sepMfll:e ee';er fit tfte fttfte ef ftIiftg tbe 
ttffitl:evit wHIt tfte ge';el'flffleeaM ageRey, itt 6ft eft-lei:£: 
lftllPkea "Perseftfll 8ftEI: C&ftfiSeRttti", ft eep)' ef 
affiElaYit Ml& It Neaee te JtlElgl'fteftt Beeter ft9 pi'tMdell ift 
paragraph ~ ef ~ SYeEH'MeR, aSSre98es te t;he 
;u6glfteftl aeeteP fit lM pIaee at eHtpleymeftt. 
~ !fJ'te ~JeHee te JHElgeieltt Behtef sMIl ~ itt 191pei:ftt 

bek:l type; 8ftEI: te 5l:te9t&ftaall,y H:te feH8'lI-mg ferlftt 
¥ett may lie eRHMee te file ft eIaim e:N:eHlf'~ifts yetI:I' 

salary et' wages &oem e:N:eetla&ft: ¥ett may 5eeIt tfte ea'liee 
ef Itfty Iltlemey et' fflft)'; ' .... ii:hlft iQ tlf.I')os frem. the Sete yetI:I' 
selary et' wa~ wefe le'Aeti speR, seli'ler tift ItfAslWit te 
the eettft reftserieg tfte jesgmeftt te e:N:eHlf't seeft seIery eP 
Ylegt!s, ft9 prEY/iees te SeeHeR GOO.59 ef tbe GefIe ef Q¥i& 
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Pi'eeeEittre. 
(h) This section does not authorize the withholding of 

earnings of 8 public officer or employee. The earnings of 
a public officer or employee may be withheld only 
pursuant to Chapter 2.5 (commencing with Section 
723.010). 

Comment. Section 710 is amended to eliminate the use of the 
abstract of judgment procedure as a means of garnishing the 
wages or salary of a public officer or employee. The earnings of 
public officers and employees may be withheld pursuant to the 
Employees' Earnings Protection Law only. See Chapter 2.5 
(coinmencing with Section 723.010), 

CHAPTER 2.5. EMPLOYEES' EARNINGS 
PROTECTION LAW 

SEC. 11. Chapter 2.5 (commencing with Section 
723.010) is added to Title 9 of Part 2 of the Code of Civil 
Procedure, to read: 

CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECI'ION 
LAw ' 

Article 1. 0 efinitions 

Article 1. Definitions 

§ n3.0 t O. Short title 

723.010. 'This chapter shall be known and may be cited 
as the "Employees' Earnings Protection Law." 

§ n3.0t 1. Definitions 

723.011. As used in this chapter: 
(a) "Earnings" means compensation payable by an 

employer to an employee for personal services performed 
by such employee whether denominated as wages, salary, 
commission, bonus, or otherwise. 

(b) "Employee" means a public officer and any 
individual who performs services subject to the control of 
an employer as to both what shall be done and how it shall 
be done. 

• 
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(c) "Employer" means a person for whom an 
individual performs services as an employee. 

(d) "Judgment" includes a support order. 
(e) "Judgment creditor" means the person in favor of 

whom a judgment is rendered and includes his 
representative. As applied to the state, '1ucigment 
creditor" means the specific state agency seeking to 
collect a judgment or tax liability. 

(f) "Judgment debtor" means the person against whom 
a judgment is rendered and includes a person from whom 
the state is seeking to collect a tax liability. 

(g) "Person" includes an individual, a corporation, a 
Partnership or other unincorporated association, and a 
public entity. 

Comment. Section 723.011 states definitions used in applying­
this chapter. This chaptet' deals only with the garnishment or 
withholding of earnings for services rendered in an 
employer-employee relationship. See Section 7l3.0!0. . 
Subdivisions (b) and {c) are based on the common law 
requirements for such relationship. It should be noted that an 
employee may be given ctmslderable discretion and still be an 
employee as long as hiS employer,has the legal right to control 
both method and result. However, no attempt is made here to 
incorporate specific case law arising out of situations involving 
problems and issues unrelated to the purposes and procedures 
relevant in applying this chapter. "Employee" includes both 
private and public employees. See subdivisions (b), (c), and 
(g). See also Section 710. 

"Earnings" embraces all remuneration "whether 
denominated as wages, salary, commission, bonus, or 
otherwise." The infmite variety of forms which such 
compensation can take precludes a more precise statutory 
defmition. Accordingly, the Judicial Council will be required in 
some circumstances to provide by rule, consistent with the 
statutory definition, whether certain items are an employee's 
earnings and, if so, the earnings period to which such earnings 
are attributable. See Section 723.150." One such item will 
probably be vacation credits or pay. Different employers will 
treat this form of compensation differently. Generally speaking, 
however, vacation pay should be subject to \vithholding only 
when paid, ie., when the employee goes on vacation or 
terminates his employment in circumstances where he has the 
right to be paid his accrued benefits. 
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Unlike the definition of "earnings" used in Title III of the 

federal Consumer Credit Protection Act of 1968, the term used 
here does not include "periodic payments pursuant to a pension 
or retirement program." Separate treatment is accorded such 
payments under Section 690.18'IJ. 

Article 2. General Provisions 

Article 2. General Provisions 

§ 723.020. Exclusive procedure for withholding eornings 

723.0'20. The earnings of an employee shall not be 
required to be withheld for payment of a debt by means 
of any judicial procedure other than pursuant to the 
provisions of this chapter. 

Comment. Section 723.020 makes the Employees' Earnings 
Protection Law the exclusive judicial method of compelling an 
employer to withhold earnings. Attachment of earnings before 
judgment is abolished by Section 690.6. For provisions relating 
to voluntary wage assignments, see Labor Code Section 300. For 
issuance of an earnings ,vithholding ~rder to enforce an order 
for support, see Se<.:tion 723.030. Civil Code Section 4701, Penal 
Code Section 270h, and Welfare and Institutions Code Section 
11489. This chapter has no effect on· judgment collection 
procedures that do not involve the withholding of an 
employee's earnings. See. e.g., Section 690.18 (retirement 
funds). See also Sections 690.5'IJ (paid earnings) and 690.18% 
(payments from retirement plan). However, where an 
employee's eammgs are sought to be garnished, the creditor 
must comply with the provisions of this chapter. This rule 
applies to public entities as well as private persons. This chapter, 
for example, imposes limitations on the state's ability to garnish 
wages for tax delinquencies pursuant to its warrant and notice 
procedures. See Article 4 (commencing with Section 723.070). 

The Employees' Earnings Protection Law has no effect on 
matters that are preempted by the federal law. such as federal 
bankruptcy proceedings-including proceedings under 
Chapter XlII of the Bankruptcy Act-and federal tax collection 
procedures. Kg., INT. REv. CODE of 1954, f 6334(c). Nor does 
this chapter apply to deductions which an employer is 
authorized by statute to make for such items as insurance 
premiums and payments to health, welfare, or pension plans. 
See, e.g., Govr. CODE H 1158. 12420; LABOR CODE §§ 224,300. 
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Finally, this chapter does not affect the procedures for the 
." ........................... ~~~tion of a debtor of the judgment debtor provided in 

Chapter 2 (Sections 71.7-723) of this part. See Comment to 
Section 723.154. 

§ 723.021. levy mode by earnings withholding order 

723.021. A levy upon the earnings of ajudgment debtor 
shall be made by an earnings withholding order, directed 
to his employer, in accordance with this chapter. 

§ 723.022. Employer's du", to withhold; withholding period 

.723.022. (a) As used in this section, "withholding 
period" means the period which commences on the fIfth 
day after service of an earnings withholding order upon 
the employer and which continues until the first of the 
following dates: . 

(I) The 125th day after the order was served. 
(2) The date of termination requested by the creditor 

or ordered by the court. 
(3) The date the employer has withheld the full amount 

specified in the order. . . 
(b) Except as otherwise prOvided by statute, an 

employer shall withhold the amounts required by an 
earnings withholding order from all earnings of the 
employee payable for any pay period of such employee 
which ends during the withholding period. 

(c) Notwithstanding subdivision (b), an employer shall 
cease withholding pursuant to an earnings withholding 
order whenever he is served with a certified copy of a 
satisfaction of the judgment upon which the order is based. 

(d) An employer is not liable for any amounts withheld 
and paid over to a judgment creditor pursuant to an 
earnings withholding order prior to service upon the 
employer of a written notice of termination of such order 
or a certified copy of a satisfaction of the judgment upon 
which the order is based. 

(e) For the purposes of this section, service shall be 
deemed complete on the date the paper served is actually 
first received at either the branch or office where the 
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employee works or the office from which he is paid. 
Comment. Section 723.022 states the basic rules governing the 

employer's duty to withhold pursuant to an earnings 
withholding order. 

Subdivision (b) requires the employer to withhold from all 
earnings of an employee payable for any pay period of such 
employee which ends during the "withholding period." See 
Section 723.150 Uudieial Council authorized to adopt rules 
regarding the pay period to which commissions, bonu~ and 
the like are attributable). The "withholding period" is 
described in subdivision (a). It should be noted that only. 
earnings for a pay period ending during the withholding period 
are subject to levy. Earnings for prior periods, even though still 
in the possession of the employer, are not subject to the order. 
An employer may not, however, defer or accelerate any 
payment of earnings to an employee with the intent to defeat 
or diririnish the satisfaction of a judgment pursuant to this 
chapter. See Section 723.153. . . 

The withholding period general1y commences five calendar 
days (not working or business days) after service of an earnings 
v.ithhokling order is completed. Subdivision (e) makes clear 
that, for the purposes of this section, service i~ completed when 
the particular paper is actually received at the proper office. 
Compare Section 723.101. For exarnple, if an order is served on 
Friday, the withholding period would commence on the 
follOWing Wednesday. See ('..oDE ClY. PR.OC. § 12. The five-dliy 
delay affords t.lte employer time to process the order within his 
organization, i.e., deliver the order to the employer's 
bookkeeper, make bookkeeping adjustments, and so on. The 
introductory clause to subdivision (b) recognizes certain 
exceptions to this general rule. An employer is not generally 
required to withhold pursuant to two orders at the same time; 
thus, a subsequent order will not be given effect. See Section 
72:i023 (priority of orden) and Comment thereto. Moreover, 
withholding may be delayed beyond the normal five-day period 
where. a prior assignment of wages is in effect. However. this 
delay does not affect the date the withholding period 
terminates under sub...iivision (a) (1). See LABOR CoDE § 300 
and Comment thereto. 

The withholding period does not end until the first of the 
events described in paragraphs (1) through (3) of subdivision 
(a) occurs; thus, the employer has· a continuing duty to 
withhold. 

Paragraph (1) provides a general expiration date 125 days 

• 
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after the date of service-thus,. the employer will usually be 
required to withhold for 120 days. 

Paragraph (2) reUechi the fact that a creditor may voluntarily 
terminate an order or the court may order termination. See 
Section 723.105. Of course, in some situations, the court will only 
modify the pl'ior order, and the employer then must comply 
with the order as modified. 

Paragraph (.3) requires the employer to step withholding 
when he has withheld the fun amount specified in the order. 

Again, it should be noted that there are certain exceptions to 
these rules. One of these is. stated in subdivision (c) which 
requires the employer to stop withholding after he has been 
served with a certified copy of a satisfaction of the judgment 
upon which the order is based. See Section 723.101 (manner of 
service). The judgment creditor has an affirmative duty to so 
inform the employer of the satisfaction. See Section 723.027. 
Service of an order for the collection of state taxes suspends the 
duty of an employer to withhold pursuant to a prior order 
(other than an order for support). See Section 723,(117 (tax 
orders). However, this is only a suspension. After the tax order 
is satisfied, if the withholding period for the prior order has not 
ended ·and the duty to \\-ithhold has not ended under 
subdivision (c), the employer must again withhold pursuant to 
the prior order. Similarly, the duty to withhold is not terminated 
by the layoff, discharge, or suspension of an employee and, if the 
employee is rehired or returns to work during the withholding 
period, the employer must resume withholding pursuant to the 
order. Finally, the termination of certain types of 
orders-orders for the collection of state taxes and support 
orders-are governed by separate rules. See Sections 723.030 
(mpport orders); 723.078 (tax orders). 

Sometimes an order will be terminated or the judgment upon 
which it is based \\-ill b~ satisfied without the employer's prior 
knowledge. Subdivision (d) makes clear that an employer will 
not be su~ject to liability for having withheld and paid over 
amounts pursuant to an order prior to service of a written 
termination of the order or a certified copy of a satisfaction of 
judgment. CF. Section 723.078 (tax orders) .The employee must 
look t.o the creditor for the recovery of amounts previously paid 
out. See Section 723.1..54 (employer entitled to rely on 
documents actually served). See also Section 723.105 (recovery 
from creditor of amounts received after order terminated). 

An earnings withholding order may also be affected by 
federal bankruptcy proceedings. 

• 



§ 723.023. Priority of orders generally 

723.023. (a) Except as otherwise provided in this 
chapter: 

(1) An employer shall comply with the first 
withholding order served upon him. 

(2) If the employer is served with two or more orders 
on the same day, he shall comply with the order issued 
pursuant to the judgment first entered. If two or more 
orders served Oil the same day are also based on judgments 
entered upon the same day, the employer shall comply 
'A-ith whichever one of such orders he selects. 

(3) If an earnings withholding order is served during 
the period that an employer is required to comply with 
another earnings withholdir,g order for the same 
judgment debtor, the subsequent order is ineffective and 
the employer shall not withhold earnings pursuant to the 
subsequent order. 

(b) For the purposes of this, section, selvice of an 
earnings withholding order shaRbe deemed complete on 
the date it is actually first received at either the branch or 
office where the employee works or the office from which 
he is paid. 

Comment. Section 723.023 establishes the general rules 
governing priOrity of earnings withholding orders. Generally 
speaking, the first order served is given priority. Occasionally, 
two or more orders will be served on the same day. In this 
situation, the employer must comply with the order which was 
issued pursuant to the judgment first entered. The date of entry 
of judgment will be indicated on the face of the order. See 
Section 723.125. In rare instances, orders served the same day 
will also be based on judgments entered the same day. In this 
situation, the employer has complete discretion to choose the 
order with which he will comply. He must, of course, comply 
with one of these orders. For exceptions to these basic priority 
rules, see Sections 723.030 (support orders) and 7'l3Jf17 (state 
taxes) and the Comments thereto. Unless the subsequent 
earnings withholding order is for state taxes or fqr suppcirt, an 
order is ineffective if the employer receives the order while he 
is required to comply with another. In such a case, the ~ployer 
does not hold such an order and give it effect when the prior 
order expires but returns it. See Section 723.104. However, the 
creditor may serve the same order within 45 days after its 
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issuant'e. See Section 723.103(c). 
It should be noted that, in some circumstances, the operation 

of an order may be suspended, but the duty to withhold is not 
terminated. See, e.g., Section 723.£rn (tax order suspends 
operation of prior order); Labor Code Section 300 (suspension 
where prior assignment in effect). See also C..omment to Section 
723.022. In such cases, as well as in cases where the subsequent 
order is not given effect, the employer is required to advise the 
creditor who has served the order that is suspended or not given 
effect of the reason for the employer's action. See Sections 
72:3JYi7 and 723.104. 

An emplcyer is generally entitled to rely upon what is served 
upon him. See Section 723 .. 154 and Comment thereto. He is not 
required to inquire as to whether or not a creditor has either 
obtained or served an order improperly. 

An earnings withholding order may be 'served either 
personally or by certified or registered mail. See Section 
723.101. In the latter case, should the employer refuse service 
(thus forcing the creditor to serve personally), Section 723.101 
makes clear that this action does not cause the creditor to lose 
his priority and outlines the rights of the various parties in "SUCh 
circumstances. 

§ 723.024. Employer' $ service. charge for withholding 

723,024. Each time an' employer makes a deduction 
from an employee's earnings pursuant to an earnings 
withholding order, he may make an additional deduction 
of one dollar ($1) and retain it as a charge for his services 
in complying with the earnings withholding order. 

Comment. Section 723.024 authorizes, but does not require. 
an employer to deduct an additional dollar as a service charge 
each time he is required to withhold a portion or his employee's 
earnings pursuant to an earnings withholding order. For 
example, if the employee is paid weekly and an amount is 
withheld each week pursuant to the earnings withholding 
order, the employer may deduct an additioI:lal service charge of 
one dollar each week. A similar one-dollar charge was formerly 
authorized under Civil Code Section 4701. A charge of $2.50 was 
authorized under Code of Civil Procedure Section 710 when 
earnings of a public employee were levied on under that 
section. However, there was no provision authorizing an 
employer to make a service charge in coq.nection with wage 
garnishments generally. . 
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§ 723.025. Payment to judgment creditor 

72.'W25. The amount required to be withheld pursuant 
to an earnings withholding order shall be paid to the 
person specified in the order within 15 days after each 
payment of earnings is made to the employee unless the 
employer elects to pay in regular monthly payments made 
not later than the 15th day of each month. In the latter 
case, the initial monthly payment shall include all amounts 
required to be withheld . from the earnings of the 
employee during the preceding calendar month up to the 
close of the employee's pay period ending closest to the 
last day (1£ that month, and thereafter each monthly 
payment shall include amounts withheld from the 
employee's earnings for services rendered in the interim. 
up to the close of the employee's pay period ending closest 
to the last day of the preceding calendar month. 

Commenl. Section 723.025 specifies when the amounts. 
withheld pursuant to an order must be paid over to the creditor. 
Generally, this must be done within 15 days after the employee 
is paid the amount remaining after withholding. but the 
employer may elect to make monthly remittances. 

Regardless of when; or if, payment is required, the employer 
is required to send an employer's retum to the judgment 
creditor. See Sections 723.104 and 723.L26. 

§ n3.026. Judgment creditor to furnish receipt for payment 
723.026. Within 10 days after he receives any payment 

pursuant to an earnings withholding order, the judgment 
creditor shall send the judgment debtor a receipt for such 
payment by first-class mail, postage prepaid. The receipt 
shall state the amount of the payment received, the 
maximum amount that may be withheld pursuant to the 
earnings withholding order, and the total amount received 
by the creditor during the period the order has been in 
effect. No receipt is required for· payments received 
pursuant to a withholding order for support. 

Comment. The recejpt required by Section 723.026 not only 
provides the judgment debtor with a record of payments made 
on the judgment but also enables the judgrrient debtor to 
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determine whether his employer has paid the amount withheld 
from his earnings to the judgment creditor. 

§ 723.027. Creditor required to notify employer when judgment 
$otisfied 

723.027. If the judgment pursuant to which the 
earnings withholding order is issued is satisfied prior to the 
end of the withholding period provided in Section 723.022, 
the judgment creditor, within five days (Saturday, Sunday, 
and holidays excepted) of such satisfaction, shall: 

(a) File a satisfaction of judgment in the court which 
issued such order; and 

(b) Serve a certified copy of such satisfaction on the 
judgment debtor's employer. 

Comment. Section 723.027 requires the filing of a satisfaction 
of judgment and service of a copy thereof on the employer if the 
judgment is satisfied "prior to the end of the withholding 
period." In some cases, the employer will be aware of the 
satisfaction by virtue of having himself withheld the amount 
necessary to satisfy the judgment. See Section 723.022(a) (3). In 
this case, Section 723.027 does not apply. However, the 
Judgment may be satisfied by additional payments from the 
debtor or through other debt collection procedures instituted 
by the creditor. If this is the case, Section 723.027 applies, and 
the creditor has the duty to notify the employer prompdy oftbe 
satisfaction by serving on him a certified copy of· such 
satisfaction. As to the general duty of a creditor to furnish a 
debtor a satisfoiction of judgment, see Section 675. As to manner 
of service, see Section 723.101. 

§ 723.028. Withholding order for costs and interest 

723.028. Subject to Section 723.107, after the amount 
stated as owing in the earnings withholding order is paid. 
the judgment creditor may apply for issuance of another 
earnings withholding order covering costs and interest 
that may have accrued since application for the prior 
order. ' 

Comment. Section 723.028 makes clear that a judgment 
creditor must apply for another earnings withholding order to 
recover costs and interest that accrue following the application 
for a prior order. To illustrate: A creditor obtains a judgment 
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which his debtor does not pay. The creditor applies for and 
secures an earnings withholding order directed to the debtor's 
employer. The application and order require payment of only 
those amount.s owing at the time of the application for this 
order. See Sections 723.121 (application for issuance of earnings 
withholding order) and 723.125 {content of earnings 
withholding order). After the application for this order, further 
costs may, and interest on the 'judgment will, accrue. If the 
creditor wishes to recover these amounts by wage garnishment, 
he must apply fur another earnings withholding order, 
following the same procedure as before. This application and 
order is subject to the same general requirements as any other 
withholding order. It is not entitled to any priority over the 
orders of other creditors, and the creditor is required to comply 
with the waiting period prescribed by Section 123.107. 

§ 723.029. lien creoted by service of eomings withholding order 

723.029. Service of an earnings withholding order 
creates a lien upon the earnings r£'quired to be withheld 
pursuant to such order. Such lien shall continue for a 
period of one year from the date such earnings became 
payable. 

Comment. Section 723.029 is the counterpart of subdivision 
(c) of Section 688. Section 688(c) provides that the levy under 
a writ of execution creates a lien on the property levied upon 
for a period of one year from the date of the issuance of the 
execution. Service of an earnings withholding order also 
constitutes a levy (see Section 723.021), but it is not a levy of a 
writ of execution. Therefore, a separate provision is required to 
regulate the existence, commencement, and duration of the 
lien. 

The purpose of Section 723.029 is to protect the employer 
against stale claims and to give the levying creditor priority over 
competing claims by third parties where the priority questions 
are not already regulated by other provisions of this chapter. 
See Section 723.023; see also Labor Code SectiOil 300. For 
example, if installmenl~ are not promptly paid, competing 
claims may arise under conflict·of-laws rules (see Sanders Y. 
Almour Fertilizer Workf, 292 U.S. 190 (1934») oriDsupervening 
proceedings under the Bankmptey Act (~ 6'7 (a) ). 

Since the lien is created upon periodic payments, the 
one·year period is measured from· the date when each 
installment required to be withheld becomes payable. This rule 
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is comparable to that provided for judgment liens for alimony 
and child support payments by Section 674.5 of the Code of Civil 
Procedure. 

Although the lien is limited to one }'ear, it will not expire if, 
before the end of the one-year period, the levying creditor 
brings suit against the employer for the payment of the sums the 
creditor claims should have been paid to him. See BoyJe Yo 
HS'h1dns, 71 Cal.2d 229, 455 P.2d 'iJ1, 78 Cal. Rptr. 161 (1969). 

§ 723.030. Orders for support 

723.030. (a) A "withholding order for support" is an 
earnings withholding order to enforce a court order for 
the support of any person. A withholding order for support . 
shall be denoted as such on its face. 

(b) Notwithstanding any other provision of this 
chapter: 

(1) '['he restrictions on earnings withholding contained 
in Section 723.050 do not apply to a withholding order for 
Slipport. The amount to be wWilield pursuant to a 
Withholding ordm' for support .shall be limited to the 
amount of the continuing periodic payments ordered by 
the court in a prior judgment except that, upon motion of 
the judgment creditor, after notice and hearing and upon 
good cause shown, the court may order that the amount to 
be withheld pursuant to a withholding order for support 
be incre.ased to include payment, in whole or in part, of 
delinquent amowlts owing on the prior judgment. In no 
case shall the amount an employer withholds pursuant to 
a withholding order for support exceed the amount of 
earnings payable to the judgment debtor by the employer 
after deducting all amounts required to be withheld by 
law or by any contract which is not revocable by the 
employee or at his instance. . 

(2) An employer shall continue to withhold pursuant to 
a Withholding order for support until it expires by its terms 
or the court orders its termination, except that an earnings 
Withholding order for support shall lllltomatical1y 
terminate one year after the employee is no longer 
employed by the employer. 

(3) A withholding order for sUpport shall be given 
priority over any other earnings Withholding order. An 

• 
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employer upon whom a withholding order for support is 
served shall with.l-told and pay over earnings of the 
employee pursuant to such order even though he is 
already required to comply ",1th another earnings 
withholding order. 

(4) Subject to paragraph (3) and to Article 3 
(commencing with Section 723.050), an employer shall 
withhold earnings of an employee pursuant to both a 
withholding order for support and another earnings 
Withholding order simultaneously. 

(5) An employer shall withhold the amount of the 
periodic payments specified in the withholding order for 
support. Where the period provided in the order is 
different from the pay period of the employee, the 
employer shall prorate the amounts withheld so that the 
total amount withheld and paid over to the judgment 
creditor for any given period equals the amount required 
by the order to be withheld for the same period. The 
amounts withheld shall be paid to the person specified in 
the order in accordance with Section 723.025. 

Comment. Section 723.030 provides special rules for an 
. earnings withholding order to enforce a court order for the 
support of any person, including a former spouse of the 
judgment debtor. An earnings withholding order for support is 
given a different effect than other withholding orders: It is 
effective until terminated by the issuing court (it may, of 
course, be modified); it is unrestricted in amount; even when 
in effect, it does not necessarily preclude withholding on either 
a prior or subsequent order. If not {".arlier terminated by the 
court, the order automatically terminates one year after the 
employee is no longer employed by the employer. Thus, for 
example, if the employee is laid off but returns to work for the 
same employer within one year from the date of the layoff, the 
employer must withhold pursuant to the support order. On the 
other hand, if the employee does not return to work until more 
than one year from the date he was laid off, the order expires 
at the end of the year, and nothing is withheld pursuant to the 
order when the employee returns to work. • 

The amount specified in the earnings withholding order for 
support is always withheld first from the support obligor's 
earnings and paid over to the person specified in that order. 
However, a prior order remains in effect, and a judgment 
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creditor may still obtain an earnings withholding order even 
where there is already in effect a prior earnings withholding 
order for support. Thus, where there are two orders in 
effect-one for support and one for another obllgation-the 
amount withheld for support is deducted from the employee's 
earnings first. The amowlt, if any, that may be 'Withheld 
pursuant to the other order is determined by subtracting the 
amount withheld pursuant to the withholding order for support 
from the amount that otherwise could be withheld pursuant to 
the other order. See Sections 723.077 and 723.050 
ana the Comments thereto. 

Paragraph (1) of subdivision (b) is consistent with prior law. 
Under prior law, the exemption for 50 percent of a person's 
-earnings did not apply to a judgment based on a support 
obligation. Eg., Bruton v. Tearle,7 Cal.2d 48, '$1. 59 P.2d 953, 9157 
(1936) (dictum); Rankins v. Rankins, 5.2 Cal. App.2d 231, 126 
P.2d 125 (1942). Compare WELF. & INS'f. CODE i 11489. Also, 
under prior law. the court had the power to make an equitable 
division of the debtor's earnings between, for example, his first 
wife and children and himself and his second family. See 
Rarrkins v. Rankins, supm Paragraph (1) makes the exemption 
provided by Section 723.050 inapplicable. However, the 
exemption provided by Section '723.051 is applicable to an 
earniDgs withholding order for support. Paragraph (1)- thus 
continues the substan<:e of the prior case law. A determination 
that the exemption provided by Section 723.051 applies has no 
effect on the support order upon which the earnings 
withholding order is based; application for modification of the 
original order for support must be made separately. See CIvJL 
CODE § 4801. See also Thomas v. Thomas, 14 Cal.2d 355, 94 P.2d 
810 (1939). Accordingly, the obligation imposed by the original 
support clrder will continue and amounts required to be paid 
under that order will accumulate until such amounts are paid 
or the order is modified. 

Article 3. Restrictions on Earnings Withholding 

Article 3. Restrictions on Earnings Withholding 

§ 723.050. Maximum amount of earnings that may be withheld 

723.050. (a) As used in this section, "nonexempt 
earnings" for any workweek means the elunings of the 
judgment debtor for that workweek less the swn of all the 
following: 

(1) The amount that would be withheld for federal 
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personal income taxes from the same amount of ean,ings 
of a single person who claims one exemption. 
. (2) the amount that would be withheld for federal 
social security taxes from the same amount of earnings if 
earned during the first week of a calendar year by a· person 
subject to withholding for that tax~ . 

(3) The amount that would be withheld for state 
disability insurance contributions under Sections 984 and 
985 of the Unemployment Insurance Code from the same 
amount of earnings if earned ·during the first week of a 
calendar year by a person subject to withholding for that 
pu~. . 

(4) The amount that would be withheld for state . 
personal income taxes from the same amount of earnings 
of a single person who claims one exemption. 

(5) An amount equal to 30 ~ the federal mlnimmn 
hourly wage prescribed by Section 6(a) (1) of the Fair 
Labor. Standards Act of 1938 in effect at the time the 
earnings are payable. . 

(b) Except as otherwise provided in Sections 723.000. 
723.074. 723.075, and 723.076, the Jnaximum amount of the 
earnings of ajudgment debtor in any workweek wbich can 
be withheld pursuant to this chapter shal1 he computed as 
provided in this subdivision. If the nonexempt cwnings of 
the judgment debtor for the workweek are lea than 
twenty dollm· ($20). ftothingshall be witbbeld. If the 
~t earnings of the judgment debtor Cor the 
w are twenty dollm ($20) or more. ten dollars 
($10) plus 25 percent of the nonexempt earnings in exceBI 
of twenty dollars <.) shall be withheld. Where the 
nonexempt earnings of the judgment debtor Cor the 
workweek are twenty dollars ($00) or more, iftbe amount 
computed under this subdivislon is not a multiple of one 
dollar ($1), fractional amounts less than one-half dollar 
($O.so) shall be disregarded and fractional amounts of 
one·bal£ dollar ($O.so) or more sbalI be rounded upward 
to the next higher whole dollar. 

(c) The Jwlicial Council shall prescribe by rule the 
method of computing the amount to be withheld in the 
case of earnings for any pay period other than· a week. 
which method shaU be substantially equivalent in effect to 
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that prescribed in subdivision (b). . 
(d) The Judicial Council shall prepare withholding 

tables for determining the amount to be withheld from the 
earnings of employees for representative pay periods. The 
tables may prescribe the amounts to be withheld 
according to reasonable earnings brackets. The tables 
prepared by the Judicial Council pursuant to this 
subdivision shall be used to detemline the.amount to be 
..... ithheld in all cases where the tables permit computation 
of the amount to be withheld. 

Comment. Section 723.050 provides the standard exemption 
applicable to all earnings withholding orders other than otders 
for support and certain orders for taxes. See Sections 723.030 .' 
(SUpportli 723.074 and 723,076 (taxes.l.See also Section 123.051 
'(exemption obtained by special hardship showing). 

Section 723.050 reflects policies similar to those underlying 
Sections 302 and 303 of the federal Consumer Credit Protection 
Act. ThUs, in determining the amount of the debtor's earnings 
subject to garnishment, under both this section and the I'ederal 
law, certain basic anlounts withheld 'pursuant to law are first 
deducted. However, federal law requires the deduction of all 
amounts actually "required by law to be withheld.» For 
example, the amount actually Withheld for federal income tax 
purposes from the debtor"s earnings is deducted in determining 
his earnings subject to gamislunent ("disposable earnIngs"). 
Thus, a debtor claiming a greater number of exemptions will 
have less withheld and therefore more subject to garnishment 
This produces the anomalous situation that a debtor with a large 
family and greater needs may have more earnings garnished 
than a single debtor with the same gross income and with more 
limited needs. Moreover, the federal statute does not elaborate 
upon what are considered to be "amounts required by law to be 
withheld." To alleviate these problems, Section 723.050 specifies 
the amounts to be deducted in determining the portion of the 
debtor's earnings which are subject to garnishment 
("nonexempt earnings"). These items are related to the types 
of deductions made under federalIaw; i,e., they are based on the 
amounts withheld for federal and state income taxes, social 
security, and state disability insurance. See paragI'aphs (1)-(4) 
of subdivision (a). However, the amount deducted to 
determine nonexempt earnings is fixed according to a formula 
and is not necessarily the amount actUally deducted from the 
debtor's earnings. One of the major benefits of this scheme is 
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that it permits tables to be prepared which indicate the exact 
amount to be withheld from any given amount of earnings. 
Subdivision (d) directs the Judicial Council to prepare tables 
which will be distributed toemp!oyers required to withhold 
earnings. See Section 723.103 (b). An employer therefore 
generally need not make any computations but will simply 
withhold pursuant to an earnings withholding order the amount 
·listed in the tables provided him. 

Both the federal scheme and Section 723.050 make some 
provisions for the effect of inflation. The federal statute, 
however, merely provides a floor based on the federal 
minimum wage. That is, the federal statute does not permit the 
creditor to reduce the debtor's weekly disposable earnings 
below an amount equal to 30 times the federal minimum wage; 
As the federal minimum wage is increased, this floor is 
increased accordinldy. (Under the federal law in effect on 
January 1, 1972, if a debtor's disposable earnings are less than $48 
per week, no garnishment is ·permitted; if his disposable 
earnings are between $48 and $64, all his disposable earnings 
above $48 are subject to garnishment; if his disposable earnings 
are more than $64 a week, 25 percent of his disposable earnings . 
are subject to garnishment.) This floor is not an exemption 
excluded from every debtor's earnings. In contrast, paragraph 
(5) of subdivision (a) provides a basic minimum exemption that 
is always deducted in determining nonexempt earnings. 
Moreover, subdivision (b) provides a formula that precludes 
withholding of less than $10, thus providing additional 
protection to low income wage earners and saving employers 
the expense of withholding an amount less than $10. C£ Section 
723.074 (state taxes). . 

Where an earnings withholding order for support is in effect, 
the amount withheld pursuant to such ~rder is deducted from 
the amount that otherwise would be withheld pursuant to any 
other order. See Sections 723.030 and 723.rrn and Comments 
thereto. Suppose, for example, that an employee's earnings are 
$400 and a withholding order for support is jn effect which 
requires $40 to be withheld. Assume that the table prepared 
pursuant to Section 723.050 limits the amount that may be 
withheld on $400 earnings to $54. To determine the maximum 
amount which may be withheld pursuant to another earnings 
withholding order, the $40 withheld pursuant to the support 
order is subtracted from $54, leaving $14 as the maximum 
amount that may be withheld pursuant to the other order. The 
amount that could be withheld pursu,mt to an earnings 
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withholding order fortaxes would be computed in the same 
manner using the table prepared pursuant to Section 723.074-

§ 723.051. Amounts essential for family support exempt 

723.051. A The portion of' his earnings which a judgment 
debtor proves is essential for the support of himself or his 
family is exempt from levy under this chapter unless the 
debt is incurred for personal services rendered by any 
employee or former employee of the judgment debtor. 
This standard recognizes that the exemption provided by 
Section 723.050 should be adequate, except in rare and 
unusual cases, to provide the amount essential for the 
support of the judgment debtor or his family. This 
standard also recognizes that the exemption provided by 
Section 723.050 may not be adequate, for example, in cases 
where there are a large number of members of the 
judgment debtor's family who are dependent upon his 
earnings for their support. Neither the judgment debtor's 
accustomed standard of living nor a standard or living 
"appropriate to his station in life" is the criterion for 
measuring the debtor's claim for exemption under this 
section. . .. 

(b) If the earnings withholding order is one de­
scribed in Section 723.030 and the judgment debtor 
cl~ims the exemption provided by subdivision (a). 
the court shall make ~~ equitable division of the 
judgment de·btor t S earnings and shall uke an appro­
priate order on the claim of exemption. 

Comment. Section 723.051 is based on the exemption formerly 
provided by subdivision (c) of Section 690.6. However, the 
standard for the exemption provided here is more restrictive 
than former ~ubdivision (c) of Section 690.6 ("essential fur 
support" as compared to "necessary for the usc"). This strict 
standard recognizes that the liberal exemption provided by 
Section 723.050 should be adequate except in a sma1l percentage 
of cases such as, for example. where the debtor has five or six 
children who are dependent on his earnings for their support 
or has large medical expenses. See also Section 723.124 (content 
of judgment debtor's financial statement). Section 723.051 is not 
intended to be used for the maintenance of a life style 
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appropriate to the debtor's station in life or an accustomed 
standard while the debtor owes money on unsatisfied. 
judgments against him. The last sentence of Section 723.051 
retains existing law. See the Comment to Section 723.000. 

Former subdivision (c) of Section 690.6 prevented the debtor 
from claiming the support exemption if the debt sought to be 
collected was incurred "by the debtor, his wife, or his family for 
the common necessaries of life." In actual operation, the effect 
of the "common necessaries" ·rule in California was to decide 
the question whether competing creditors could reach It 
debtor's earnings neither from the debtor's point of .,: ..•• (the 
needs of the debtor's dependents were ignored) IlCT rr-~m the 
creditor's viewpoint (no consideration was given to whether 
the creditor was careful to advance credit to the debtor only 
after ascertaining that his credit worthiness showed an ability to. 
payor whether the creditor provided the debtor with quality 
goods or services). Rather, the claims of competing creditors for 
earnings could be decided on the technical, and usually 
irrelevant. issue of what was a "common necessary of life." See,' 
e.g., Los AngeJes Finance Co. v. FJOl'CS, 110 Cal. App.2d Supp. 
850, '243 P.2d 139 (Sup. Ct. L.A., App. Dep't 1952). The 
"common necessary~ exception.. has accordingly been 
eliminated. 

Article 4. Earnings Withholding Orders for Taxes 
Article 4. Earnings Withholding Orders 

for Taxes 

§ 723.070. Definitions 

723.070. As used in this article: 
(a) "State" means the State of California and includes 

any officer, department, board, or agency thereof. 
(b) "State tax liability" means a liability, including any 

penalties and accrued interest and costs, for which the 
state would be authorized to issue (1) It warrant pursuant 
to Section 1785 of the Unemployment Insurance Code or 
Section ffl76, 7881, 9001, 10111, 16071, 18906, 26191,30341, . 
or 32365 of the Revenue and Taxation Code or (2) a notice 
of levy pursuant to Section 1755 of the Unemployment 
Insurance Code or (3) a notice or order' to withhold 
pursuant to Section 6702, 7851, 8952, 10051, 11451, 16101, 
18817,26132,30311, or 32381 of the Revenue and Taxation 
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Code. 
Comment. Section 723.070 provides definitions for terms used 

in this article. 
«State" means the state or any agency thereof. Where the 

term "state" is used in this article, it refers to the particular state 
agency that administers the particular tax law under which 
recovery of the delinquent tax is sought. See Section 723.011 (e). 

The definition of "state tax liability" makes this article apply 
to those tax liabiiities for which a warrant may be issued 
pursuant to Section 1785 ofthe Unemployment Insurance Code 
(unemployment compensation contribution) or Section 6176 
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use 
fuel tax), 10111 (motor transportation tax), 16071 (gift tax). 
18906 (personal income tax), 26191 (bank and corporation 
taxes) ,30341 (cigarette tax), or 32365 (alcoholic beverage tax) 
of the Revenue and Taxation Code or for which a notice of levy 
may be given pursuant to Section 1755 of the Unemployment 
Insurance Code (unemployment compensation contributions) 
or for which a notice or order to withhold may be given pursu­
ant to Section 6702 (sales and use tax). 7851 (vehicle fuel license 
tax) ,8952 (u.c;e fuel tax), 10051 (motorlrallb'POrtation tax) • 11451 
(private car tax), 16101 (gift tax), 18817 (personal income tax). 
26132 (bank and corporation taxes), 30311 (cigarette tax), or 
32381 (alcoholic beverage tax) of the Revenue and Taxation 
Code. 

§ 723.071. Exclusive procedure for withholding earnings for state 
tax liability 

723.071. This chapter shaH not limit the state's right to 
collect a state tax liability except that no levy upon 
earnings of an employee held by an employer shall be 
effective unless such levy is made in accordance with the 
provisions of this chapter and the methods of collection 
referred to in subdivision (b) of Section 723.070 may not 
be used to require an employer to withhold earnings of an 
employee in payment of a state tax liability. 

Comment. Section 723.071 makes .clear that the levy 
procedure for withholding earnings of an employee for the 
collection of state tax liability provided in the' Employees' 
Earnings Protection Law is exclusive. The authorization, for 
example, to direct orders to third persons who owe the taxpayer 
money found in Section 18817 (personal income tax) and 
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Section 26132 (bank and corporation tllx) of the Revenue and 
Taxation Code is limited by Section 723.071. This article deals, 
however, only with levy on earnings to collect certain state 
taxes. The collection of federal ta.xes is accomplished pursuant 
to federal law and cannot be limited by state law. See INT. REv. 
CODE of 1954, § 6334 (c). As to other taxes not within the scope 
of this article, the tax obligation must be reduced to judgment, 
and the taxing authority may then obtain an earnings 
withholding order like a.ny other creditor; such order is treated 
the same as any other earnings withholding order, and this 
article does not apply. 

§ 723.072. Withhofding order for I .. xesl notice and opportunity 
for review of liability before order issultd 

723.072. (a) A "withholding order for taxes" is an 
earniilgs withholding order issued pursuant to this article 
to collect a state tax liability and shall be denoted as a 
withholding order for taxes on its face. 

(b) A withholding order for taxes may only be issued 
where: 

(1) The existence of the state tax liability appears on the 
face of the taxpayer's return, including a case where such 
tax liability is disclosed from the taxpayer's return after 
errors in mathematical computations in the return have 
been corrected; or 

(2) The state tax liability has been assessed or 
determined, as provided in the Revenue and Taxation 
Code or. Unemployment Insurance Code, and the 
taxpayer had notice of the proposed assessment or 
determination and had available an opportunity to have 
the proposed assessment or determ~ation reviewed by 
appropriate administrative procedures, whether or not he 
took advantage of that opportunity. 

(c) In any case whece a state tax liability has been 
assessed or determined prior to January'l, 1974, and the 
state determines that the requirements of subdivision (b) 
may not have been satisfied, the state may send a "Notice 
of Proposed Issuance of Withholding Order for Taxes" to 
the taxpayer at his last-known address by first-class mail, 
postage prepaid. The notice shall advise the taxpayer that 
he may have the assessment or determination reviewed by 
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appropriate administrative procedures and how he may 
obtain such a review. If the taxpayer is sent such a notice 
and requests such a review within 30 days from the date 
the notice was mailed to him, the state shall provide 
appropriate administrative procedures for review of the 
assessment ordeterrnination and shall not issue the 
withholding order for taxes Wltil the administrative 
review procedure is completed. If the taxpayer is sent such 
a notice and does not request such a review within 30 days 
from the date the notice was mailed to him. the state may 
issue the withholding order for taxes. 

(d) A withholding order for taxes may be issued 
whether or not the state tax liability has been reduced to 
judgment. 

Comment. Section 723.072 provides that no withholding order 
for taxes may be issued unless. the state tax liability either 
appears on the face of the taxpayer:s tax return or has been 
detennined in an administrative ·pioceeding in which the 
taxpayer had notice and an opportunity for administrative 
review. See Creene v. Franchise Tall Board, Z7 Cal. App.3d 38. 
103 Cal. Rptr. 483 (1972). However, no review of the 
taxpayer's tax liability is permitted in court proceedings 
under this chapter. See Section 723.082. 

Few state tax liabilities are reduced to judgment. 
Subdivision (d) recognizes this. 

§ 723.073. Provisions governing tax withholding orders 

723.073. Except as otherwise provided in this article; 
the provisions of this chapter govern the procedures and 
proceedings concerning a withholding order for taxes. 

Comment. Section 723.073 makes clear that the provisions of 
this chapter governing earnings withholding orders are 
applicable to withholding orders for taxes except to the extent 
that this article contains special provisions applicable to such 
orders. 

§ 723.074. Agency issued withholding order for taxes 

723.074. (a) The state may itself issue a withholding 
order for taxes under this section to collect a state tax 
liability. The order shall specify the maximum amount that 
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may be withheld pursuant to (he order (unpaid tax 
liability including any penalties, accrued interest. and 
costs). 

(b) The amount to be withheld by the employer 
pursuant to an order is~'Ued under this section shall be the 
amount rtlquired to be withheld pursuant to subdivision 
(c) or such lesser amount as is specified in the order. 

(c) Unless a lesser amount is specified in the order, the 
amount to be 'I'Vithheld pursuant to an order issued under 
this section is two times the maximum amount that may be 
withheld under Section 723.050, except that the state may 
require that ten dollars ($10) be withheld if (1) the 
taxpayer's nonexempt earnings (as defined in Section 
723.050) are twenty dollars (~) or more hut less than 
thirty dollars ($30) or (2) the amount of the taxpayer's 
earnings is sufficient that a portion of his earnings would 
be withheld pursuant to Section 18806 of the Revenue and 
Taxation Code if such earnings were subject to 
Withholding under that section but the amount of his 
earnings is not sufficient to permit withholding under 
Section 723.050. In determining whether the earnings are 
sufficient so that a portion of the earnings would be 
withheld pursuant to Section 18806 of the Revenue and 
Taxation Code, the table issued under that section 
applicable to a single person \'Vithout allowance for 
additional exemptions shan be used. The state shall 
prepare withholding tables for determining the amount to 
be withheld from the earnings of employees for 
representative pay periods pursuant to orders issued 
under this section. The tables may prescribe the amounts 
to be withheld according to reasonable earnings brackets. 
T'ne tables shall be used to determine the amount to be 
withheld in all cases where the tables permit computation 
of the amount to be withheld. 

Comment. Section 723.074 specifies the procedure to be 
foll()wed when the state taxing agenc)' itse1f issues the 
withholding order for taxes. In such case, no application to a 
court for the order isrequired. Under an order issued pursuant 
to Section 723.074, the employer may be required to withhold 
not more than twice the amount permitted to be withheld 
pursuant to Section 72..'1.050 (except that $10 is required to be 
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withheld in certain instances where the amount of earnings 
would not be sufficient to require withholding under Section 
723.(50). The state taxing agency provides the employer with 
withholding tables prescribing the amount to be withheld 
pursuant to orders L<sued under this section. The amount 
determined according to the applicable table must be withheld 
by the employer unless the order itself specifies a lesser amount 
or the amount to be withheld is reduced pursuant to subdivision 
(c) or (d) of Section 723.075. 

§ 723.075. Notice to taxpayer; reduction in amount withheld 

. 7ZW75. (a) This section applies to any withholding 
order for taxes issued under this article. 

(b) Together with the withholding order for taxes, the 
state shall serve upon the employer an additional copy of 
the order and a notice informing the taxpayer of the effect 
of the order and of his right to hearings and remedieS . 
provided in this chapter. Within five days from the date of 
service, the employer shall deliver to the taxpayer a copy 
of the order and the notice, 'except that immediate 
delivery shall be made where a jeopardy withholding 
order for taxes has been served. If the taxpayer is no longer 
employed by the employer and the employer does not 
owe him any earnings, the employer is not required to 
make such delivery. 

(e) The state shall provide for an administrative 
hearing to reconsider or modify the amount to be withheld 
pursuant to the withholding order for taxes, and the 
taxpayer may request such a hearing at any time after 
service of the order. If the taxpayer requests a hearing, the 
hearing shall be provided, and the matter shall be 
determined, within 15 days after the request is received by 
the state. 

(d) After the state has made its determination under 
subdivision (c), the taxpayer may file a claim of exemption 
to claim the exemption provided by Section 723.051, in the 
manner provided in Section 723.105, with a court of record 
in his county of residence. No fee shall be charged for filing 
such claim of exemption. Mter hearing, the court may 
modify the withholding order for taxes previously issued, 
but in no event shall the amount required to be withheld 
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be less than that permitted to be withheld under Section 
723.050. 

Comment. Section 723.075 requires service of a copy of the 
order and a notice informing the employee of the effect of the 
order and his right to hearing. and other remedies. These 
papers are served on the employer who is required to deliver 
them to the employee~ 0: Section 723.104 (ordinary 
withholding orders). See also Sectien 723.155 (employer not 
subject to civil liability). Section 723.075 requires that the 
taxpayer first seek administrative relief before he can claim the 
~emption provided by Section 723.051 (hardship exemption) 
in a court proceeding. Notwithstanding the hardship exemption 
provided by Section 723.051, the state taxing agency is entitled .. 
to a withholding order in an amount not less than the amount 
permitted to be withheld under Section 723.050 even though 
there is a court hearing on the employee's claim that his· 
earnings are essential for support. 

§ 723.076. Court issued withholding order for taxes 

723.1Y76. (a) A withholding order for taxes rna}' be 
issued pursuant to this section requiring the employer of 
the taxpayer to withhold an amount in excess of the 
amount that may be required to be withheld pursuant to 
an order issued under Section 723.074. 

(b) The state may, at any time, apply to a court of 
record in the county where the taxpayer was last known 
to reside for tile issuance of a withholding order for taxes 
lmder this section to collect a state tax liability. 

(c) The application for the order shall include an 
affidavit stating that the state has served upon the 
taxpayer both of the following: 

(1) A copy of the application. 
(2) A notice informing the taxpayer of the purpose of 

the application and his right to appear in regard to the 
application. 

(d) Upon the filing of the application, the court shall 
immediately set the matter for hearing and the court clerk 
shall send a notice of the time and place of the hearing by 
first-class mail, postage prepaid,. to the state and the 
taxpayer. The notice shall be deposited in the mail at least 
10 days before the day set for the hearing. 
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(e) After hearing. the court shall issue a withholding 
order for taxes wWch shall require the taxpayer's 
employer to withhold and pay over all earnings of the 
taxpayer other than that amount which the taxpayer 
prove.s is exempt under Section 723.051, but in no event 
shall the amount to be withheld be less than that 
permitted to be withheld under Section 723.050. 

(f) The state may issue a temporary earnings holding 
order, which shall be denoted aG such on its face, in any 
case where the state intends to apply for withholding 
order for taxes under this section and has detennined that 
the collection of the state tax liability will be jeopardized 
in whole or ill part if the temporary earnings holding order 
is not issued. The temporary earnings holding order shall 
be directed to the taxpayer's employer and shall require 
him to retain in his possession or under his control all or 
such portion of the earnings of the taxpayer then or 
thereafter due as is specified in the order. Together with 
the temporary earnings holding order. the state shall serve 
upon the employer an additional copy of the order and a 
notice informing the taxpayer of the effect of the order 
and of his right to remedies provided in this chapter. Upon 
receipt of the order. the employer shall deliver to the 
taxpayer a copy of the order and notice. If the taxpayer is 
no longer employed by the employer and the employer 
does not owe him any earnings. the employer is not 
required to make such delivery. The temporary earnings 
holding order expires 15 days from the date it is served on 
the employer unless it is extended by the court on ex parte 
application for good cause shown. If a temporary earnings 
holding order is served on an employer, the state may not 
thereafter. for a period of six months. serve on the same 
employer another temporary earnings holding order for 
the same employee unless the court for good cause shown 
otherwise orders. Sections 723.153 and 723.154 apply to 
temporary earnings holding orders issued- under this 
section. 

Comment. Section 723.076 provides a procedure whereby the 
taxing agency can obtain an order, after court hearing. that 
requires the employer to withhold all of the employee's 
earnings in excess of the amount essential for the support of the 
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taxpayer and his family. An order may be obtained under 
Section 723.076 that requires the withholding of more than the 
amount that the state taxing agency could require the employer 
to withhold pursuant to an order issued by the agency itself 
under Section 723.074. This grant of authority is not intended as 
a directive that such authority be used generally. This extreme 
remedy could be harsh in its application and should be used 
sparingly. The state taxing ageney is always entitled to a 
withholding order in an t1Il1ount not less than the amount 
permitted to be withheld under Section 723.050 even though 
there is a court hearing on the employee's claim that all of his 
earnings are essential for the support of the taxpayer and his 
family. Provision is made in subdivision (f) of Section 723.<116 for 
a temporary order directing the emplo~'er to hold any earnings 
of the employee then or thereafter due. Such orders should be 
used only in rare and unusual cases. 

§ 723.077. Priority of orders 

72:.3.fY77. (a) Subject to subdivision (b), an employer 
upon whom a Withholding order for taxes is served shall 
withhold and pay over earnings of tp"e employee pursuant 
to such order and shall cease to withhold C'.trnings 
pursuant to any prior order except that a Withholding 
order for support shall be given priority as provided in 
Section 723.030. When an employer is required to cease 
withholding earnings pursuant to a prior order, he shall 
notify the judgment creditor who obtained the prior order 
that a supervening Withholding order for taxes is in effect. 

(b) An employer shall not withhold earnings of an 
employee pursuant to a Withholding order for taxes if a 
prior withholding order for taxes is in effect, and, in such 
case, the subsequent withholding order for taxes is 
ineffective. 

u.mment. Section 72:3JJ77 deals with the priority a tax 
withholding order is to be given with respect to other earnings 
withholding orders. A withholding order for taxes takes priority 
over any prior order except one for support or another 
withholding order for taxes. As indicated in the Comment to 
Section 723.030, a ~'Upport order always takes priority over any 
other order. Thus. where a support order is in effect and a 
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subsequent tax order is re.::eived, the employer will continue to 
withhold for support, and the amount withheld pursuant to the 
tax order will be reduced by the Rmount withheld pursuant to 
the withholding order for support. Similarly, where a tax order 
is in effect and &. support order is served, the support order again 
takes priority. See the Comment~ to Sections 723.030 and 
72.'3.050. However, where tLe prior order is for the collection of 
a debt other than for taxes or support, the tax order displaces 
the prior order, and the employer must \\~thhold only pursuant 
to the tax order until the tax debt is completely paid. If the 
earnings withholding order for taxes is satisfied during the 
withholding period of the prior order (Section 723.022), the 
employer must then again withhold pursuant to the prior order. 
Where there is a prior tax order in effect, the second tax order . 
is ineffective; the employer may not withhold pursuant to the 
second order and must promptly notify the agency which ilIsued 
or obtained the .econd order of the reason for his action. See 
Section 723.104(b). 

§ 723.078, Withholding period; nollee terminating order 

723.078. (a) Except as provided in subdivision (b), the 
employer shall not withhold pursuant to a withholding 
order for taxes from earnings of the employee payable for 
any pay period of such employee that ends prior to the 
fifth day after service of the order. 

(b) A "jeopardy withholding order for taxes," which 
shall be denoted as such on its face, is a withholding order 
for t.a.'\:es that requires that the employer withhold 
pursuant to the order from earnings due to the employee 
at the time of service of the order on the employer and 
from earnings thereafter due. A jeopardy withholding 
order for taxes rna)' be issued only where the state has 
determined that the collection of a state taX liability will 
be jeopardized in whole or in part by delaying the time 
when withholding from earnings commences. 

(c) An employer shall continue to withhold pursuant to 
a withholding order for taxes until the amount specified in 
the order has been paid in full or the order is withdrawn, 
except that the order shall automatically terminate one 
year after the employee is nO longer employed by the 
employer. The state shall promptly serve on the employer 
a notice terminating the witliholding order for taxes if the 
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state tax liability for which the withholding order for taxes 
was issued is satisfied before the employer has withheld 
the full amount specified in the order, and the employer 
shall discontinue withholding in complian(.'e with such 
notice. 

Comment. Subdivision (a) of Section 723.0'/8 requires the 
employer to withhold commencing at the same time as with any 
other order. C£ Section 723.0"u2. Subdivision (b) provides for a 
jeopardy withholding order that requires immediate 
withholding. Such an order should be used only in rare and 
unusual cases. Subdivision (c) requires the employer to 
withhold earnings pursuant to a withholding order for taxes 
until the amount specified in the order has been paid in full and 
provides for a notice if the tax liability is satisfied before the full 
amount specified in the order has been withheld. The notice 
required by Section 723.078 is in lieu of the notice provided by . 
Section 723.027. A.~ to the automatic termination of the order 
one year after the employee is no longer employed by the 
employer, see the discus~ion of the comparable requirement in 
the Comment to Section 723.030. ' 

§ 723.079. When receipt required 

723.079. No receipt need be sent to the taxpayer for 
amounts paid over to the state pursuant to a withholding 
order for taxes unless the taxpayer has requested in 
writing that he be sent receipts for such amounts. 

Comment. Section 723.079 provides an exception to the 
requirement of Section 723.026. 

§ 723.080. Service 

723.080. Service of a withholding order for taxes or of 
any other notice or document required under this chapter 
in connection with a withholding order for taxes may be 
made by first-class mail, postage prepaid, or by any 
authorized state employee. Service of a withholding order 
for taxes is complete when it is received by tha employer. 
Service of, or the prOviding of, any other notice or 
document required to be served or prOvided under this 
chapter in connection with a Withholding order for taxes 
is complete when the notice or document is deposited in 
the mall addressed to the last known address of the person 
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on whom it is served or to whom it is to be provided. 
Comment, Seetion 723.080 provides special provisions for 

service of notices, documents, and orders under this article. This 
special service provision is in lieu of the one prescribed by 
Section 723.101. 

§·723.081. Forms 

123.081. Except for the forms referred to in Section .' 
723.076, the state shall prescribe the form of any order. 
notice, Or other document required by this chapter in 
connection with a Withholding order for taxes 
notwithstanding Sections 123.100 and 123.120. and any 
form so preSCribed is deemed to comply with this chapter. 

Comment. Section 723.081 requires that forms used in 
connection with this article be preScribed by the state taxing 
agency administering the particular tax law except that the 
Judicial C'Aluncil prescribes the forms used in connection with 
court issued orders under Seetion 723.076. 

§ 723.082. Review of lax liability 

723.082. No review of the taxpayer's tax liability shall 
be permitted in an}' court proceedings under this chapter. 

Comment. Section 723.(182 makes clear that the court, in a 
proceeding to determine whether II withholding order for taxes 
should be modified or terminated because of hardship, may not 
review t.he taxpayer's tax liability. 

§ 723.083. Refund of employer's service charge 

123.083. If the state determines that a withholding 
order for taxes has been issued in error or that there is no 
tax liability, the state may refund to the employee any 
amounts deducted by his employer purSWlI\t to Section 
123.024. 

Comment. Section 723.083 authorizes the state to refund the 
employer's service charge to the employee if the Withholding 
order for taxes is issued in error or there is no tax liability. 



49 

§ 723.084. Worrant or nolice deemed witbholding order for taxes 

723.084. Where a warrant, notice of levy, or notice or 
order to withhold (referred to in subdivision (b) of Section 
723.070) is served on the employer, it shall be deemed to 
be a withholding order for taxes if the form provides notice 
on its face that it is to be treated as a withholding order for 
taxes as to any earnings that are subject to the provisions 
of this chapter. 

Comment. Section 723.084 deals with the situation where it is 
not clear whether an employer-employee relationship exists. 
The warrant, notice oflevy, or notice or order to withhold may 
be issued on the assumption the taxpayer is an independent 
contractor. However. so that the taxpayer cannot avoid the 
withholding by claiming that he is an employee and that his 
earnings may be withheld only pursuant to an earniJlgs 
withholding order, Section 723.084 provides that the warrant. 
notice, or order may require that it be treated as an earnings 
withholding order if the taxpayer is an employee. 

Article 5. Procedure for Issuance of Earnings Withholding 
Orcters 

Article 5. Procedure for Issuance of 
Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and 
procedure 

723.100. Notwithstanding any other provision of law, 
the Judicial Council may provide by rule for the practice 
and procedure in proceedings under this chapter except 
for the state's administrative hearings provided by Article 
4 (commencing with Section 723.070). 

Comment. Article 5 outlines generally the procedure for 
issuance and review of an earnings withholding order; however. 
Section 723.100 authorizes the Judir;ial Council to provide by 
rule for the practice and procedure in proceedings under this 
chapter. The state tax agency prescribes the rules of procedure 
for administrative hearings under Article 4 (withholding orden 
for taxes). 

• 

-• 
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§ 723.101. Service; recovery of costs 

72.1.101. (a) Service under this chapter shall be by 
person.'ll delivery or by registered or certified mail, 
postage prepaid with return receipt requested. When 
service is made by mail, service is completed at the time 
the return receipt is executed by the recipient or his 
representative. 

(b) Notwithstanding Section 1032.6, except as provided 
in subdivision (c), a judgment creditor is not entitled to 
the costs of service under this chapter which exceed the 
cost of service by certified mail with return receipt 
requested. 

(c) If the employer of the judgment debtor refuses to 
accept service by registered or certified mail, the cost-of 
service by personal delivery may be recovered from the 
judgment debtor. . . 

(d) Where the employer- of the judgment debtor 
refuses to accept service by mail of an earnings 
withholding order and the judgment creditor 
subsequently serves such order by personal delivery and 
his order is denied effect because an intervening order has 
been given effect, upon application of the judgment 
creditor, the court which issued the judgment creditor his 
original earnings withholding order shall make.a special 
order directed to the employer to cease withholding 
under the intervening order and to comply with the 
original order. In these circumstances, for the purposes of 
Section 723.022, service of the original order shall be 
deemed complete on the date of service of the special 
order directing the employer to comply with the original 
order. 

Comment. Subdivision (a) of Section 723.101 specifies the 
means by which service must be accomplished under this 
chapter. Although personal service is authOrized. it is 
anticipated that the convenience and economy of service by 
mail win result in the general use of this method. In any event, 
subdivisions (b) and (c) make clear that, regardless of which 
means is actually used, the recovery of the costs of service is 
limited to the cost of service by certified mail with return 
receipt requested unless this fono of service is first refused by 
the person being served. Only in such circumstances may the 

-' 
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cost of personal delivery be recovered. See subdivision (c). 
Subdivision (d) provides certain special rules for problems 

which can arise where mail service has been refused. For 
example, suppose creditor A inails an earnings withholding' 
order to his debtor's employer and the employer refuses to 
accept such mail. Creditor A then serves his order by personal 
delivery but, in the meantime, creditor B has served an order 
requiring the withholding of the wages of the same debtor and 
Bli order has gone into effect. It would be.unfair to Ate deny 
him his priority because of the employer's refusal. Accordingly, . 
subdivision (d) permits A to apply to the court which issued 
A 5 original earnings withholding order for an order to the 
employer directing him to stop withholding pursuant to B~ 
order and to give effect to A ~ earnings 'withholding order. So . 
that A may have the benefit of a full120-day withholding, A~ 
earnings withholding order is deemed to have been served on 
the date of service of the special court order made pursuant to 
subdivision (d). It should be noted that subdivision (d) only 
preserves the priority which A would have had if the employer 
had accepted the mail service. Thus, where the intervening 
order is a Withholding order for taxes, A is not entitled to 
displace the taxing agency. See Section 7'1:3,(177. The remedy 
prOVided by subdivision (d) is exclusive. A is not entitled to 
recover amount.~ previously paid to B from either B or the 
employer, and A's order is not given retroactive effect. 

Special provisions as to when service is complete for 
particular purposes are found in Sections 723.022 (e) 
(withholding period) and 7'1:3.023 (b) (priority of orders). As to 
service of withholding orders for taxes, see Section 7'1:3.080. 

§ 723.102. Application for issoonce of earnings withholding order 

723.102. A judgment creditor may apply for the 
issuance of an earnings withholding order by filing an 
application, in the form prescribed by the Judicial Council. 
with the clerk of the court which entered the judgment 
pursuant to which the earnings withho'lding order is 
sought. Within five days (Saturday, Sunday, and holidays 
excepted) after the filing of the application, the court 
clerk shall issue an earnings withholding order in the form 
prescribed pursuant to Sections 723.120 and 723.125. 

Comment. Section 7'1:3.102 requires a judgment creditor to 
apply for an earnin~ Withholding order to the court which 
granted him the judgment. For the required content of the 
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application, see Section .72.3.121. For special proVlSlOns 
regarding the issuance of a withholding order for taxes, see 
Article 4 (commencing with Section 723.070). The last sentence 
of Section 723.102 makes clear that an earnings withholding 
order shall be promptly issued on the ex parte application of a 

. judgment creditor. The debtor may claim an exemption 
pursuant to Section 723.105, have such order modified or 
terminated, and even recover from the creditor amounts 
withheld and paid over pursuant to such order; but this does not· 
affect the initial issuance of the order. 

§ 723.103. Tronsmittcl of order and information to employer 
723.103. (a) The judgment creditor shall serve upon 

the designated employer ail of the following: 
(1) Two copies of the earnings withholding order. 
(2) The form for the employer's return. 
(3) Notice to employee of earnings withholding order 

in the form prescribed pursuant to Sections 723.120 and 
723.122. 

(b) At the time he makes service pursuant to 
subdivision (a), the judgment creditor shall pmvide the 
employer with a copy of the employer's instructions and 
withholding tables referred to in Section 723.127. The 
Judicial Council may adopt rules prescribing the 
circumstances when compliance with this subdivision is 
not required. 

(c) An earnings withholding order served upon the 
employer more than 45 days after its date of issuance is 
ineffective. 

Comment. Section 723.103 prescribes what must be served 
upon the employer by the judgment creditor and when such 
service must be accomplished to be effectivl'! (order must· be 
served within 45 days of its issuance). Section 723.103 requires 
that the creditor serve on the employer an extra copy of the 
order and a notice advising the employee of the effect of the 
order and his rights with respect to the order. The employer is 
required to deliver these papers to the employee within five 
days of service. See Section 723.104. 
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§ 723.104. Delivery of papers to employee; employer's return 

723.104. Any employer who is served with an earnings 
withholding order shall:' 

. (a) Deliver to the judgment debtor a copy of the 
earnings withholding order and the notice to employee of 
earnings withholding order within five days from the date 
of service. If the judgment debtor is no longer employed 
by the employer and the employer does not owe him any, 
earnings, the employer is not required to make such 
delivery. 

(b) Complete the employer's return on the form 
provided by the judgment creditor and mail it by first-class' 
mail, postage prepaid, to the judgment creditor within 15 
days from the date of service unless a longer period is 
specified by the judgment ~·reditor. If .the earnings 
'Withholding order is ineffective, the employer shall state 
in his employer's return that he is not complying with the 
order for this reason and shall return the order to the 
judgment creditor with the employer's return. 

Comment. Section 723.104 requires the employer to deliver to 
tile employee a copy of the order and a notice advising the 
employee of his rights. See Section 723.155 (employer not 
subject to civil liability) . 

Seetion 723.104 also requires the employer to fill out and mail 
an employer's return to every judgment creditor who serves an 
earnings withholding order. Such a return must be made even 
though the order is not given effect. See Comment to Section 
723.023. If the order is not given effect, the employer must 
indicate the feason and return the order. For the wnn of the 
return, see Section 723.126. 

§ 723.1 OS. Judgment debtor's claim of exemption 

723.105. (a) A judgment debtor may claim an 
exemption under this chapter if: 

(1) No prior hearing has been held with respect to the 
earnings withholding order; or 

(2) There has been a material change in circumstances 
since the time of the last prior hearing on the earnings 
withholding order. 

(b) A claim of exemption shall be made by filing with 
the court clerk an original and one copy of (1) the 
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judgment debtor's claim of exemption and (2) ifhe claims 
the exemption provided by Section 723.051, his financial 
statement. 

(c) Forthwith upon the filing of the claim of exemption, 
the court clerk shall send to the judgment creditor by 
fust-c1ass m~il, postage prepaid, all of the following: 

(1) A copy of the claim of exemption. 
(2) A copy of the financial statement if there is one. 
{3) A notice of claim of exemption, stating that the 

claim of exemption has been filed and that the earnings 
withholding order will be terminated, or modified to 
reflect the ammmt of earnings claimed to he exempt in the 
claim of exemption, unless a notice of opposition to the 
claim of exemption is filed with the court clerk by the 
judgment creditor within five days (Saturday, Sunday, and 
holidays excepted) after the date of the mailing of the 
notice of claim of exemption.. . 

(d) A judgment credito:r who desires to contest a claim 
of exemption shall, within five days (Saturday, Sunday, 
and holid~ys excepted) after the date of the mailing of the 
notice of claim of exemption, file wit..'t the court clerk a 
notice of opposition to the claim of exemption. 

(e) If the court derk does not receive a notice of 
opposition within the five-day period, he shall send to the 
employer by first-class. mail, postage prepaid, one of the 
following: 

(1) A notice that the earnings withholding order has 
been terminated if all of the .iudgment del>tor's earnings 
was claimed to be exempt. 

(2) A modified earnings withholding order which. 
reflects the amount of earnings claimed to be exempt in 
the claim of exemption if only a portion of the judgment 
debtor's earnings was claimed to be exempt 

(f) If a notice of opposition to the claim of exemption 
is filed with the court clerk within the five-day period, the 
court clerk shall set the matter for hearing, which hearing 
shall be held within 15 day:; after the date the notice of 
opposition is med. The court clerk shall send a notice of the 
time and piace of the hearing to the judgment debtor and 
judgment creditor by first-class mail, postage prepaid. The 
notice shall he deposited in the mail at least 10 days befure 
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the day set for hearing. 
(g) If, after hearing, the court orders that the earnings 

withholding order be modified or terminated, the clerk 
shall promptly send by first-class mail, postage prepaid, to 
the employer of the judgment debtor (1) a copy of the 
modified earnings withholding order or (2) a notice that 
the earnings withholding order has been terminated. The 
court may order that the earnings withholding order be 
terminated as of a date which precedes the date of 
hearing. 

(h) If the eami.'1gs withholding order is terminated by 
the court, lmless the court otherwise orders or unless there 
is a material change of circumstances since the time of the 
last prior hearing on the earnings withholding order, the 
judgment creditor may not apply for another earnings 
withholding order directed to the same employer with 
respect to the same judgment debtor for a period of 125 
days following the dale of service of the earnings 
wIthholding order or 60 days after the date of the 
termination of the order, whichever is later. 

(i) If an employer has withheld and paid over amounts 
pursuant to all earnings Withholding order after the elate 
of termination of such order but prior to the receipt of 
notice of its termination, the judgment debtor may 
recover such amounts only from the judgment creditor. If 
the employer has withheld amOlmts pursuant to an 
earnings withholding order after termination of the order 
but has not paid over such amounts to the judgment 
creditor. the employer shall pay over such amounts to the 
judgment debtor. 

Comment. . Section 723.105 outlines generally the procedure 
for the healing of a debtor's claims in opposition to withholding 
p1s earnings pursuant to an earnings withholding order. Section 
690.50 is not applicable. 

A debtor is not limited as to the time within which he must 
claim an exemption. However, unless there has been a material 
change in either his income or his needs, he may claim an 
exemption Q1uy once during the period the ardell is in effect. 
See subdivision (a). A similar limitation applies to a judgment 
creditor; if a 'withholding order is terminated by the court, the 
judgment creditor may not apply for the issuance of an earnings 

• 
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withholding order directed to the same employer for the same 
debtor fo. 125 days following the date of service of a prior 
terminatt.'d orde:- or Cl{) days after the date of termination, 
whichever is later, unless the court 0"&;:1"8 otherwise or there is 
a material change in cirr;umstr.nces. See ~ubdivision (h). 

A claim of exemption is made by the debtor by filing an 
original and Ofie COPI of his. claim of exemption and, if 
necessary, his financial statement. Subdivision (b). For the form 
of these documents, $CC Sections 72.3.123 and 723.124. Upon 
receipt of these documents, the clerk is required to send the 
copies of the application and financial statement to the creditor, 
together with It notice of dle claim of exemption which advises' 
the creditor of the effect of the claim. See subdivision (c). 

The judgment creditor who contests the claim of exemption 
must file a notice of opposition within five days. Subdivision (d) •. 
If no notke of opposition is filed. the court clerk sends the 
employer a notice terminating the order or, if the claim' of 
exemption lists an amount the judgqlent debtor believes should 
be withheld p1.U'!luant to the order (see Section 723.123). a 
modified order in the amount indicated in the claim of 
exemption. Subdivision (e). If a notice of opposition is filed, the 
court clerk sets the matter for hearing and notifies both parties. 
Subdivision (f). 

After hearing, the court may order that the earnings 
withholding order be modified or even temlinated. The date 
fixed for termination of the order may precede the date of the 
hearing. See subdivision (g). Where the date of termination is 
made retroactive, an employer may have already withheld and 
paid over pursuant to the earnings withholding order prior to 
receipt of notice of tennination. Subdivision (d) of Section 
723.022 makes clear that the employer is not liable to the debtor 
for such amounts, and subdivision (i) of Section 723.105 
authorizes the debtor to recover such amounts from his 
creditor. Where amounts have been withheld but not yet paid 
over to the creditor, the employer is required to pay those 
amounts to the employee-judgment debtor. See subdivision (i). 

§ 723.106. Findings not required 

723.106. No findings shall be required in court 
proceedings under this chapter. 

Comment. Section 723.106 is comparable to a provision found 
in subdivision (i) of Section 690.50 (claims for exemption). 
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§ 723.107. limitation on obtaining additional earnings 
withholding orders 

723.107. If an employer withholds earnings pursuant to 
an earnings withholding order, the judgment creditor who 
obtained such withholding or,der may not serve another 
withholding order on the same employer requiring him to 
withhold earnings of the same employee during the 10 
days following the expiration of the prior earnings 
withholding order. 

Comment. Section 723.107 precludes a creditor who has 
obtained an earnings withholding order which has gone intO 
effect from serving another order during the lo-day period 
foUowfng the expiration of his prior order. The purpose of this 
limitation is to give other creditors a lo..day period during which 
they can serve their earnings withholding orders while the 
original creditor is precluded from competing with them. The 
original creditor may apply for the second earnings withholding 
order either before or after his prior order expires. But service 
of the second order on the same employer while the original 
order is in effect will be ineffective under Section 723.023, and 
service during the l().day period following expiration of the 
original order is prohibited by Section 723.107. Even though a 
creditor violates the l().day moratorium period, the employer 
may act pursuant to what' has been served upon him. See 
Section 723.154. Of course, after the expiration of the 10-day 
period, the original creditor is treated like any other creditor. 

It should be noted that each agency of the state is considered 
a separate entity for the purposes of this chapter. See Section 
723.011 (e). Hence, even though one agency has been making 
l.'Oliection. a second agency may serve an earnings withholding 
order within the 10-day period provided in this section. 

Artic:le 6. Forms; Employer's Instructions; Withholding 
Tables 

Article 6. Forms; Employer's Instructions; Withholding 
Tables • 

§ 723.120. Judicial Council to prescribe fonns 

723.120. The Judicial Council s1uill pr8scribe the form 
of the applications, notices. claims of exemption, orders, 
and other documents required by this chapter and only 
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such forms may be used to implement this chapter. Any 
such form prescribed by the judicial Council is deemed to 
comply '.vith this chapter. 

Comment. Section 723.120 requires the Judicial Council to 
prescribe the forms necessary for the purposes of this chapter. 
Various sections prescribe information to be contained in the 
forms; but the Judicial Council has complete authority to adopt 
and revise the forms as necessary and may require additional 
information in the forms or may· omit information from the 
forms that it detennines is unneceeSsary. 

§ 723.121. Application for earnings withholding order 

723.121. The "application for issuance of earnings 
withholding order" shall be executed under oath and shall 
include all of the following: 

(a) The name and last lmown address of the judgment 
debtor and, if known, his social security number. 

(b) The name and address of the judgment creditor. 
(c) The court where the judgm~t was entered and the 

date the judgment was entered. 
ld) The amoUllt sought to be collected, indicating the 

amount of the judgment. plus additional accrued items. 
less partial satisfactions, if any. Where a withholding order 
for support is sought, the appncation shall state the amount 
of the periodic payments required by the judgment to be 
made to the judgment creditor. 

(e) The name and address of the employer to whom the 
order will be directed. 

(f) The name and address of the person to whom the 
v.ithheld money is to be paid. 

(g} The name and address of the person designated by 
the judgment creditor to receive notices. 

(h) A statement that the applicant has no information 
or belief that the indebtedness for which the order is 
sought has been discharged by a discharge granted to the 
judgment debtor Wlder the federal Bankruptcy Act or that 
the prosecution of the proceeding has been stayed in a 
proceeding under the federal Bankruptcy Act. 

Comment. Although Section 72-3.121 requires the application 
to be executed "under oath," this may generally be done by a 
statement signed under penalty of perjury. See Section 2015.5. 

• 

J 
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TI,e actual fonn for the application is prescribed by the Judicial 
Council. See Section 723.120. 

§ 723.122. Notice of applicotion 

72..1.122. The "notice to employee of earnings 
withholding order" shall inform the judgment debtor of all 
of the following: 

(a) The court has ordered the named employer to 
withhold from the earnings of the judgment debtor the 
maximum amounts allowed by law, or such other amounts 
as are specified in the order, and to pay these amounts 
over to the person specified in the order in payment of the 
judgment described in the order. 

(b,l The maximum amounts allowed by law to be 
withheld pursuant to Section 723.050 on illustrative­
amounts of earnings. 

(e) No amount Gan be withheld from the earnings of a 
judgment debtor (1) for a debt.which he can prove has 
been discharged by a discharge-granted to him under the 
federal. Bankruptcy Act or (2) where he can prove that 
further proceedings for the collection of such debt have 
been stayed in a proceeding under the federal Bankruptcy 
Act. 

(d) No amount can be withheld from the earnings of a 
judgment debtor which he can prove is essential for the 
support of himself or his family. 

(e) If a judgment debtor wishes a court hearing to 
prove that amounts should not be withheld from his 
earnings, he shall me with the clerk of court two copies of 
the "judgment debtor's claim of exemption," and, in 
addition, if he chums the exemption referred to in 
paragraph (d), he shallillso file with the clerk two copies 
of the "judgment debtor's financial statement." The notice 
shall also advise the judgment debtor that the claim of 
exemption form and the financial statement form may be 
obtained at the office of any clerk of a trial court. The clerk 
of each trial court shall have the forms available at his 
office. 

Comment. The actual form fur the notice of application is 
prescribed by the Judicial Council. See Section 723.120. 
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§ 723.123. Form of claim of exemption 

723.123. The "judgment debtor's claim of exemption" 
shall be executed under oath. Where the judgment debtor 
claims the exemption provided by Section 723.051, his 
daim of exemption shall indicate how much he believes 
should be withheld from his earnings each pay period by 
his employer pursuant to. the· earnings withholding order. 

Comment. Although Section 723.123 requires that the claim of 
exemption be executed "under oath," this may generally be 
done by a statement signed under penalty of perjury. See 
Section 2015.5. The actual mnn for the claim of exemption is 
prescribed by the Judicial Council. See Section 723.120. 

~ 723.124. J !Jdgment debtor's finan<:ial statement 

723.124. The "judgment debtor's financial statement" 
shall be executed under oath and shall include all of the . 
following information: 

(a) Name, age, and relationship of all persons 
dependent upon judgment debtor's income. 

(b) Ali sources of the judgment debtor's earnings and 
other income and the amounts of such earnings and other 
income. 

(c) All sources and the amounts of earnings and other 
income of the persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of 
the persons listed in subdivision (a) and the value of such 
U8sets. 

(ej All outstanding obligations ofthejudgment debtor. 
(f) Any extraordinary prospective expenses that would 

justify a reduction in the amount of earnings that would 
otherwise be withheld pursuant to Section 723.050. 

(g) Whether any earnings withholding orders are in 
effect for the judgment debtor or the persons listed in 
subdivision (a). 

Comment. Although Section 723.124 requires the financial 
statement to be executed "under oath," this may generally be 
done by a statement signed under penalty or perjury. See 
Section 2015.5. The actual form for the financial statement is 
prescribed by the Judicial Council. See Section 723.120. 
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§ 723.125. Earnings withholding order 
723.125. The "earnings withholding order" shall 

include all of the following: 
(a) The name and address of the judgment debtor and, 

if known, his social security number. 
(b) The name and address of the employer to whom 

the order is directed. . 
(c) The court where the judgment was entered, the 

date the judgment was entere.d. and the name of the 
judgment creditor. 

(d) Except for a withholding order for support, the 
maximum amount that may be Withheld pursuant to the 
order (the amount of the judgment, plus additional 
accrued items, less partial satisfactions, if any). 

(e) A description of the Withholding period and an 
order to the employer to withhold from the earnings of the . 
judgment debtor the amount required by law to be 
Withheld or the amount specified in the order, as the case 
may be, during such period. 

(f) An order to the employer to pay over to the 
judgment creditor or his representative at a specified 
'address the amount required to bEl Withheld pursuant to 
the order iu the manner and \Yithin the times provided by 
law. 

(g) An order that the employer fill out the "employer's 
return" and retum it by first-class mail, postage prepaid, 
to the judgment creditor- or his representative at a 
specified address within 15 days after service of the 
earnings withholding order. 

(h) An order that the employer deliver to the judgment 
debtor a copy of the earnings withholding order and the 
"notice to employee of earnings withholding order" 
within five days after service of the earnings withholding 
order; but, if the judgment debtor is no longer employed 
by the employer and the employer does not owe him any 
earnings. the employer is not required to make such 
delivery. 

(i) The name and address of the person designated by 
the judgment creditor to receive notices. .• 

Comment. Section 723.125 specifies the information to be 

• 
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included in the earnings withholding order. The form of the 
order is prt".scribed by the Judicial Council. See Section 723J20. 
Special forms are prescribed for earnings withholding orders for 
taxes. See Section 723.081. The Judicial Council may determine 
to adopt special forms for support orders, pursuant to its 
authority granted by Section 723.120, since these orders have . 
special nues concerning priority, duration, and amounts that 
may be withheld. See Section 723.030. 

§ 723.126. Employer's return 

723.126. (a) The "employer's return" shall be 
executed under oath. The fQrln for the return provided to 
the employer shall state all of the following information: 

. (1) The name and address of the person to whom the 
form is to be returned. 

(2) A direction that the form be mailed to such person 
by first-class mail, postage prepaid, no later than 15 days 
after the date of service of the earnings withholding order. 

(3) The name and address of the judgment debtor and, 
if known. his social security number. . 

(b) In addition, -the employer's return form shall 
require the employer to supply all of the following 
informAtion: . 

(1) Whether the judgment debtor is now employed by 
the employer or whether the employer otherwise owes 
him earnings. . 

(2) ·If the judgment debtor is employed by the 
employer or the employer otherwise owes him earnings. 
the amount of his earnings for the last pay period and the 
length of this pay period. 

(3) Whether the employer is presently required to 
comply with a prior earnings withholding order and, if so, 
the name of the judgment creditor who secured the prior 
order, the court which issued such ordet, the date it was 
issued, the date it was served, and the expiration date of 
such order. 

(4) If the employer elects to make payments to the 
judgment creditor monthly as authorized under Section 
723.025, a statement that the employer has made such 
election. 

Comment •. Section 723.126 specifies·the information to be 

• 

• 
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included in the employer's return. The form for the return is 
prescribed by the Judicial Council. See Section 723.l2O. 
Although Section 723.126 requires the employer's return to be 
executed "under oath," this may generally be done, by a 
statement signed under penalty of perjury. See Section lIDl5.S. 

§ 723.127. Employer's instructions and withholding tables 
'723.127. <a) The Judicial Council shall prepare 

"employer's instructions" for employers and revise or 
supplement these instructions to reflect changes in the law" 
or rules regulating the withholding of earnings. 

<b) Except to the extent that they are included in the 
forms required to be provided to the employer by the ' 
judgment creditor, the Judicial Council shall publish the 
employer's instructions and the withholding tables 
adopted pursuant to Section 723.050. The Judicial Council 
may impose a charge for copies sufficient to recover the 
cost of printing. 

Comment. Subdivision <a) of Section 123.l27 requires the 
preparation of employer's instructions that provide the 
employer with the information he needs to comply with the 
law. The creditor provides the employer with a copy of the 
employer's instructions with the earnings withholding,order. 
See Section 723.l03. , 

Subdivision (b) authorizes, but does not require, the Judicial 
Council to recover the cost of printing the employer's 
instructioJ:lS and withholding tables from persons required or 
desiring to obtain such materials. 

Artic:le 7. Administration and Enforcement 
Article 7. Administration and Enforcement 

§ 723.150. Rilles 

723.150. The Judicial Council shall adopt rules for the 
administration of this chapter, including rules prescribing 
the pay period or periods to which various forms of , 
prepaid or deferred earnings are to be allocated and the 
method of computing the amount to be withheld from 
such forms of earnings under Section 723.050. ' 

Comment. Section 7l13.150 requires that rules be adopted £or 

• 
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the administration of this chapter. Such rules include specific 
requirements regarding the treatment of various forms of 
prepaid and deferred earnings such as, but not limited to, 
commissions, bonuses, retroactive pay increases, vacation 
benefits, prepaid earnings, advances, and draw account 
payments. 

§ 723.151. Liaison with federal administrator 

723.151. The Judicial Council may perform all acts 
required by the Administrator of the Wage and Hour' 
Division of the United States Department of Labor as 
conditions to exemption of this state from the earnings 
garnishment provisions of the Consumer Credit· 
Pro~tion Act of 1968 (15 U.s.C. Sees. 1671-1617), 
including, but not limited to: 

(a) Representing and acting.on behalf of the state in 
relation to the Administrator of the Wage and Hour 
Division and his representatives with regard to any matter 
relating to, or arising out of, the application, 
interpretation, and enforcement of the laws of this state 
regulating withholding.of earnings. 

(b) Submitting to the Administrator of the Wage and 
Hour Division in duplicate and on a current basis, a 
certified copy of every statute of this state affecting 
earnings withholding, and a certified copy of any decision 
in any case involving any of those statutes, made by the 
Supreme. Court of this state. 
. (c) Submitting to the Administrator of the Wage and 
Hour Division any information relating to the 
enforcement of earnings withholding laws of this state 
which he may request. 

Comment. Section 723.151 authori:/;es the Judicial Council to 
do whatever is required by the federal administrator to obtain 
and maintain a state exemption from the earnings garnishment 
prOvisions of the Consumer Credit Protection Act. A similarly 
broad grant of power as that contained in the first paragraph of . 
Section 723.151 is found in Government Code Section 25210 
(county participation in Economic Opportunity Act of 1964). 
Subdivisions (a), (b), and (c) are based on the language of 29 
Code of Federal Regulations Section 870.55(a), requiring the 
state . administrator to act as liaison with the federal 

• 
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§ 723.152. Froudulent withholding by employer 

723.152. If an employer withholds earnings pursuant to 
this chapter and, with the intent to defraud either the 
judgment creditor or the judgment debtor, fails to pay 
such withheld earnings over to the judgment creditor, the 
employer is guilty of a misdemeanor. 

Comment. Section 723.152 is based on Labor Code Section 2'n 
(failure to make agreed payments to health, welfare, or similar 
fund). --

§ 723.153. . Employer not to defer or occelerate payment of 
earnings 

·723.153. (a) No employer shall defer or accelerate any 
payment of earnings to an employee with the intent to 
defeat or diminish the creditor's rights under an earnings 
withholding order issued pursuant to the procedures 
provided by this chapter. 

(b) If an employer violates this section, the judgment 
creditor may bring a civil action against the employer to 
recover the amount that would have been payable to the 
judgment creditor pursuant to this chapter had the 
employer not violated this section. The remedy provided 
by this subdivision is not exclusive. 

Comment. Section 723.153 makes clear that an employer may 
neither defer nor accelerate payment of earnings to an 
employee in an attempt to avoid compliance with an earnings 
withholding order and specifies the measure of damages in case 
of a violation. 

§ 723.154. Remedies of judgment creditQr 

723.154. (a) If an employer fails to withhold or to pay 
over the amount he is required to withhold and pay over 
pursuant to this chapter, the judgment creditor may bring 
a civil action against such employer to recover such 
amount. The remedy provided by this subdivision is not 
exclusive. 

(b) Notwithstanding subdivision (a) , an employer who 
complies with any written order or written notice which 

. __ ..J 
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purports to be given or served in accordance with the 
provisions of this chapter is not subject to any civil or 
criminal liability for such compliance unless· he has 
actively participated in a, fraud. 

Comment. Section 723.154 authorizes suit by a creditor 
against an employer both where the employer fails to withhold 
properly and where he fails to pay over amounts withheld This 
remedy is independent of the procedure provided in Chapter 
2 (Sections 717-723) of this part, and Section 723.154 makes 
clear that supplemental proceedings under Chapter 2 are nQt a 
prerequisite to suit by the creditor against the employer. 
Whether or not the court can order the employer to withhold 
and pay over in a Chapter 2 proceeding is a matter not dealt 
with in the Employees' Earnings Protection Law. . 

Subdivision (b), makes clear that an employer is protected 
from liability where he complies with an order or written notice 
which appears proper on itt face. Occasionally, through 
mistake, inadvertence, or even deliberate misconduct, an 
employer may be sent an order or notice which appears valid 
but which has been improperly obtained or served. For 
example, a creditor may violate the lo.day moratorium on 
service of a second earnings withholding order. See Section 
723.107 and Commenfthereto. The employer is not required in 
such circumstances to go beyond the document itself and is not 
subject to liability where he complies with its directions and is 
not actively participating in a fraud. The remedy of the iIUured 
party in such a, case is to proceed against the person who 
falsified the document or who improperly obtained or served 
the document. 

This section also makes clear that. where an employer is 
complying with a prior order, he is not liable for failing to 
comply with a subsequent valid ord~r-even though the prior 
order is in fact invalid-unless he is actively participating in a 
fraud. 

§ 723.155. Failure of employer to give notife to employee 

723.155. An employer is not subject to any civil liability 
for failure to comply with ,subdivision (b) of Section 
723.075 or subdivision (a) of Section 723.104. 

Comment. Section 723.155 makes clear that an employer is not 
liable for civil damages if he fails to give the employee the 
notice advising the employee of his rights. The section does not 

• 
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preclude the Labor Commissioner from taking action under the 
Labor Code if an employer consistently fails to give his 
employees the notice he is required to deliver under Section 
723.075(b) or Section 723.104(a). 

§ 723. 156. Fees of clerk 

723.156. The fee' for filing an application for an 
earnings withholding order under Section 723.102 is two 
dollars ($2). No other filing fees may be charged under 
this chapter. 

Labor Code 

§ 300 (amended). Wageassignments 

SEC. 12. Section 300 of the Labor Code is amended to . 
read: 

300. (a) As used in this secbon, the phrase 
"assignment of wages" includes dle sale or assignment oJ; 
or giving of an order for, wages or salary. 

(b) No assignment of; et' erEler fer wages et' salary. 
earned or to be earned, sMH ~ is valid unless all of the 
foUowuJg conditions are satisBed: 

tat Mldt (1) The assignment is contained in a separate 
written instrument, signed by the person by whom the 
9tIiEl wages or salary have been earned or are to be earned. 
and identifying specifically the transaction to which the 
assignment relates; ftflti . 

W (2) Where stteft the assignment ef; et' eftief fer 
wages et' salMy is made by a married person. the written 
consent of the Mtse&fts et' wife spouse of the person 
. making stteft the assignment et' erser is attached to lftIt!h 
the assignment et' efSer; ftflti. No such consent is required 
of any married person (i) after entry of a judgment 
decreeing his legal separation fTomhis spouse or (ii) if the 
married person and his spouse are living separate and 
apart after entry of an interlocutory judgment of 
dissolubon of their marriage, if a written statement by the 
person making the assignment, setting forth such facts. is 
attached to or included in the assignment 

-fe7 (3) Where Stteft the assignment et' et'Eler fer 'll8ges 

• 

• 
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eP 9alltl'Y is made by a minor, the written consent of a 
parent or guardian of 5tteh the minor is attached to stteh 
ef'Elep eP the assignment; ftft4 . 

-fElt (4) Where sueft the assignment ef eP et'6eP fer. 
wages eP sftllU'Y is made by a person who is unmarried or 
who is an adult or who is· both unmarried and adult, a 
written statement by the person making Stieft the 
assignment eP erder , setting forth such facts, is attached 
to or included in lftleft the assignment eP erEierl . 
. ~ (5) No other assignment eP ereer exists in 
connection with the same transaction or series of 
transactions and a written statement by the person making 
Stieft the assignment eP erae!' to that effect; is attached 
H1e!'ete to or included H1erein., _ in the assignment. 
~ (6) A copy of sueft 8ft the assignment eP erEIer and· 

of the written statement provided for in 9tll:!eIMsieft ~ 
hereef paragraphs (2), (4), and (5) , authenticated by a 
notary public, sltea fltwe l:!eeft J:tfiled with the employer, 
accompanied by an itemized 'statement of the amount 
then due to the assignee 1 • 

(7) pl'e'litiea, ~ at stteh time At the time the 
assignment is filed with the employer. no other 
assignment eP ereer fer. ~ ~yftleBt of 8ft)' wages eP 
satitr)' of the employee is subject to payment; and no 

. a1;teei'lftleftt eP le¥f 6ft elfeetlftefl: earnings withholding 
order against 8aift his wages or salary is in force. ~ ¥tIIie 
lISIligftmertt, wi'leH aleEl 1ft &eeer6aRee .witft the lHe'liM8M 
eeftemed herein, sltea fta¥e IIrierity wffit realleet te 8ft)' 
9ttl:!se~ filed 89sigftftleftt eP ef'Elep eP stlhseEltleRt 
attaehment eP le¥f 6ft eKeetltieft: Aft)o perNer ef atterRey . 
M assigft eP eeUeet wages eP selftl'y eIWlhe reweeeA!le at ftftY 
time fiy the maher thereef. 

(c) A valid assignment of wages in effect at the time an 
earnings withholding order is. served suspends the 
operation of the earnings withholding order until after the 
end of the pay period during which the earnings 
withholding order is served. Thereafter the employer sbaJl 
withhold From the employees wages or salary pursuant to 
the earnings withholding order without regard to whether 
the assignment remains in eRect 

(d) Under any assignment of; eP eraer fer. wages er 
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selery at Be earftee , a sum not to exceed 50 per centum of 
the assignor's wages or salary; afltl. ft6I; at El*eeee 85 per 
eeftRtffl at the 85stgfter', wrages et' salary, ttpeft the she'Niftg 
tftttt: 5tieft wages et' salew,' Me seeessery fer. the 8t1Ppert ef 
his mether, Eat:fter, ');I8t'1Se, ehHereft er et:fter. J'ftemeeP8 ef 
his EaJ'ftily, residiftg itt Mtis ~ afltl. stI);I);Iertee itt · .... ,hale et' 

itt peR e,. Mileer, shall be withheld by. and be collectible 
from, the assignor's employer at the time of each payment 
of such wages or salary. 

(e) The employer shell Be is entitled to rely upon the 
statements of fact in the written statement provided for in 
stteei'lisi8fts -teT aBEl -fer hereef paragraphs (2), (4), and 
(5) of subdivision (b) , without the necessity of inquiring 
into the truth thereof, and the employer shall incur no 
liability whatsoever by reason of any payments made by 
him to an assignee under any assignment et' erEier, in 
reliance upon the facts so stated. 

(f) An assignment of wages to ~ earned is revocable at 
any time by the maker thereof Any power of attorney to 
assign or collect wages or salary is revocable at any time 
by the maker thereot No revocation of such an assignment 
or power of attorney is effective as to the employer until 
he receives written notice of revocation from the maker. 

(g) No assignment of et' ertIeto fer. wages et' s&llt!')', 
earned or to be earned, BftttH be is valid under any 
circumstances if the wages or salary earned or to be earned 
are paid under a plan for payment at a central place or 
places established under the provisions of Section 204a ef 
Mtis ee8e. . 

(h) This section shell does not apply to deductions 
which the employer may be requested by the employee to 
make for the payment of life, retirement, disability or 
unemployment insurance premiums, for the payment of 

. taxes owing from the employee, for contribution to funds, 
plans or systeJns providing for death, rl1tirement, 
disability, unemployment, or other benefits, for the 
payment for goods or services furnished by the employer 
to the employee or his family at the request of the 
employee, or for charitable, educational, 'patriotic or 
similar purposes. 

• 
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Comment. Section 300 is amended to make the section 

consistent with the Employees' Earnings Protection Law 
(CoDE elY. PROC. § 723.010 et seq.) . 
. Subdivision (a). Subdivision (a) makes clear that the 

shortened phrase "assignment of wages" continues prior law as 
to the kind of instrument dealt with in this section. . 

Subdivision (b). Paragraphs (1) through (6) of subdivision. 
(b) continue generally without substantive change provisions 
formerly contained in Section 300. A sentence has been added 
to paragraph (2) to provide a limited exception from the 
requirement of spousal consent. Paragraph (7) continues' 
without substantive change a provision formerly contained in 
Section 300 except that the former reference to the attachment 
or levy on execution against wageS or salary is replaced by a 
reference to an earnings withholding order to conform to the 
procedure provided by the Employees' Earnings Protection 
Law, and the former reference to priority of wage assignments 
has been superseded by paragraph (7) and subdivision (c). 

Subdivision (c). Subdivision (c) clarifies the relationship 
between a valid wage assignment and a subsequently served 
earnings withholding order. Where a wage assignment is in 
effect and an earnings withholding order is served, the 
employer shall not withhold pursuant to the order until after 
the end of the pay period during which the order was served. 
Thus, the wage assignment is, in effect, given an exclusive 
preference for that pay period and the debtor is given an 
opportunity to put his affairs in order. Such action may include 
revoking the wage assignment as to unearned wages pursuant 
to subdivision (f). Even where the debtor revokes the wage 
assignment prior to the end of the pay period (but after receipt 
of an earnings withholding order) , the operation of the order is 
suspended until after the current pay period. Hence, the debtor 
is afforded an opportunity to retain his unearned wages for the 
current pay period only. After such moratorium, the earnings 
withholding order has a priority over the assignment if the 
latter remains in effect. The unlimited preference formerly 
given to an assignment of unearned wages or salary is not 
continued because this preference would pennit a judgment 
debtor to give preference to one creditor and to defeat the 
claims of other creditors who seek to collect on their judgments 
under the Employees' Earnings Protection Law. 

Subdivision (d). See the Comment to subdivision (E). 
Subdivision (e). Subdivision (e) continues the substance or a 

provision formerly found in Section 300 and extends the scope . 
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of the former provision to cover the ~tatement provided for in 
paragraph (2) of subdivision (b). 

Subdivision {E}. The first sentence of subdivision (f), which 
makes an assignment of unearned wages or salary revocable at 
any time by the maker thereof, replaces the former provision 
of Section 300 which invalidated an assignment of wages or 
salary unless such wages were earned or the assignment was for 
necessities or for support. The former provision also restricted 
the amount of unearned wages or salary that could be assigned. 
The former 5O-percent limitation on the amount of wages or 
salary that can be assigned has been continued in subdivision 
(d). The former 25-percent "hardship"lirnitation has not been 
continued because subdivision (f) permits the person making 
the assignment of wages or salary to be earned to revoke ,the 
assignment at any time. Thus, where an assignment becomes 
too onerous, especially after service of an earnings withholding 
order, the assignment may be revoked. The delayed preference 
given the earnings withholdin~ 'order under subdivision (c) will 
generally require persons havmg judgments, including support 
orders, to use the procedure provided in the Employees' 
Earnings Protection Law-rather than Section ~o enforce 
their judgments; but it avoids conflict between wage 
assignments and orders issued pursuant to the Employees' 
Earnings Protection Law. 

SubdiYisions (g) and (h). Subdivisions (g) and (h) continue 
without substantive cbange provisions formerly contained in 
Section 300. It should be noted that the inapplicability of Section 
300 to the deductions referred to in subdivision (h) means not 
only . that compliance with the formalities and limitations 
provided in Section 300 is not required but also that Section 300 
provides no special preferences for such deductions. 

§ 2929 (amended). Discharge from employment because of 
wage garnishment 

SEC. 13. Section 2929 of the Labor Code is amended to 
read: • 

2929. (a) As used in this section: 
(1) "Garnishment" means any judicial procedure 

through which the wages of an employee are required to 
be withheld for the payment of any debt. For the purposes 
of this section, "garnishment" includes the withholding of 
the wages of an employee pursuant to an earnings 
withholding order for taxes issued pursuant to Article 4 

• 
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(commencing with Section 723.070) of Chapter 2.5 of Title 
9 of Part 2 of the Code of Q'vil Procedure, and the 
»ithholding of wages pursuant to such an order shall be 
deemed to he a garnishment for the payment of a 
judgment for the purposes of subdivision (c). 

(2) "Wages" has the same meaning as that term has 
under Section 200. 

(b) No employer may discharge any employee by 
reason of the fact that the garnishment of his wages has 
been threatened. . 

(c) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment for the payment of one judgment. 

(d) An earnings withholding order issued pursuant to 
Section 723.030 of the Code df Civil Procedure (support 
order) shall be considered a garnishment for the payment 
of one judgment for the purposes of this section. 

(e) A provision of a contract of employment that 
provides an employee with less protection than is 
provided by ~ lttleah4sieft subdivisions (b) and (c) is 
against public policy and void. 
~ (f) Unless the employee has greater rights under 

the contract of employment, the wages of an employee 
who is discharged in violation of this section shall continue 
until reinstatement notwithstanding such discharge, but 
such wages shall not continue for more than 30 days and 
shall not exceed the amount of wages earned during the 
30 calendar days immediately preceding the date of the 
levy of execution upon the employee's wages which 
resulted in his discharge. The elJlployee shall give notice 
to his employer of his intention to make a wage claim 
under this subdivision within 30 daY!; after being 
discharged; and, if he desires to have the Labor 
Commissioner take an assignment of his wage claim, the 
employee shall me a wage claim with the Labor 
Commissioner within 60 days after being discharged. The 
Labor Commissioner may, in his discretion, take 
assignment of wage claims under this subdivision as 
prOvided for in Section 96. A dischasged employee shall 
not be permitted to recover wages under this subdivision 
if a criminal prosecution based on the same discharge has _ 

• 
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been commenced for violation of Section 304 of the 
Conswner Credit Protection Act of 1968 (15 U.s.C. Sec. 
1674). 

-tdt (g) Nothing in this section affects any other rights 
the employee may have against his employer. 

iet (h) This section is intended to aid in the 
enforcement of the prohibition against discharge for 
garnishment of earnings provided in the Conswner Credit 

. Protection Act ofl968 (15 U.S.C. Secs, 1671-1677) and shall 
be interpreted and applied in a manner which is consistent 
with the corresponding provisions of such act 

Comment. The second sentence is added to subdivision 
(a) (1) of Section 2929 to make clear that an employee is given 
the protection afforded by the section when a withholding 
order for taxes is issued even though such an order may not 
involve a judicial procedure and even though the tax liability 
may not have been reduced to Judgment Subdivision (d) is 
added to Section 2929 to make clear that a continuing 
garnishment of wages pursuant to an earnings withholding 
order for support is considered as a "garnishment Cor the 
payment of one judgment" for the purposes of this section. 

Penal Cod. 

§ 270h (technical amendment) 

SEC. 14. Section 270h of the Penal Code. as amended 
by Chapter 1587 of the Statutes of 1971, is amended to 
read: 

270h. In any case where there is a conviction under the 
provisions of either Section 270 or 270a and there is an 
order granting probation which includes an order for 
support. the court may: 

(a) IssU&-~ execution on such order for the support 
payments that accrue during the time such probation 
order is in effect, in the same manner as on a judgment in 
a civil action for support payments. This remedy shall 
apply only when there is no existing civil order of this state 
or a foreign court order that has been reduced to a 
judgment of this state for support of the same person or 
persons included in the probation support order. 

(b) Be~e ftS5igMftent ef '{"ages pttPSl:Iftftt te SeeBeB 

• 
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ll+Ql ef t:he QYil f:eee 85 it e EIflaitieft ef ptoeBfttiElfl. :fftie 
.effte8y shea 81'1'ly etH,o 'Nheft t:here is Be efftsHftg etW 
eree. fer s1:il'l'ert ef the !l8ffte I'el'seft er I'ersefh'l iftel1:ided 
tft t:he l're8afteft s1:ipperl: erEler 1:ttl6ft W8M 8ft erder ef 
ll59igftftleftt Ms heeft efttereEi l'1:ir91:iftftt te Seetieft ¥I9:h 
Issue an earnings withholding order under Section 723.030 
of the Code of Cin1 Procedure to enforce the order for 
support· . 

These remedies are in addition to any other remedies 
available to the court. 

Comment. Section 270h has been amended to conform to the 
changes made by Chapter 2.5 (commencing with SeCtion 
723.010) of the Code of Civil Procedure. Compare Civil Code 
Section 4701. See also Section 723.030 of the Code of Civil 
Procedure and the Comment to that Section. 

§ 1208 (technical amendment) 

SEC. 15. Section 1208 of the Penal Code is amended to 
read: 

1208. (a) The provisions of this section, insofar as they 
relate to employment, shall be operative in any county in 
which the board of supervisors by ordinance finds, on the 
basis of employment conditions, the state of the county jail 
facilities, and other pertinent circumstances, that the 
operation of this section, insofar as it relates to 
employment, in that county is feasible. The provisions of 
this section, insofar as they relate to education, shall be 
operative in any county in which the board of supervisors 
by ordinance finds, on the basis of education conditions, 
the state of the county jail facilities, and other pertinent 
circumstances, that the operation of this sectioD, insofar as 
it relates to education, in that county is feasible. In any 
such ordinance the board shall presCJ'ibe whether the 
sheriff, the probation officer, or the superintendent of a 
county industrial farm or industrial road camp in the 
county sbalJ perform the functions of the work furlough 
administrator. The board of supervisors may also 
terminate the operativeness of this section, either with 
respect to employment or education in the county if it 
finds by ordinance that, because of changed 
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circumstances, the operation of this section, either with 
respect to employment or education in that county is no 
longer feasible. 

(b) When a person is convicted of a misdemeanor and 
sentenced to the county jail, or is imprisoned therein for 
nonpayment of a fine, for contempt, or as a condition of 
probation for any criminal offense, or committed under 
the terms of Section 6404 or 6406 of the Welfare and 
Institutions Code as a habit·forming drug addict, the work 
furlough administrator may, if he concludes that such 
person is a fit subject therefor, direct that such ~n be 
permitted to continue in his regular employment, if that 
is compatible with the requirements of subdivision (d), or 
may authorize the per~n to secure employment for 

. himself, unless the co~tat the time of sentencing or 
committing has ordered that such person not be granted 
work furloughs. The work furlough administrator may, if 
he concludes that such person is a fit subject therefor, 
direct that such person be permitted to continue in his 
regular educational program, if that is compatible with the 
requirements of subdivision (d), or may authorize the 
person to secure education for himself, unless the court at 
the time of sentencing has ordered that such person not be 
granted work furloughs. 

(c) IT the work furlough administrator so directs that 
the prisoner: be permitted to continue in his regular 
employment or educational program, the administrator 
shall arrange for a continuation of such employment or 
education, so far as possible without interruption. IT the 
prisoner does not have regular employment or a regular 
educational program, and the administrator has 
authorized the prisoner to secur,.e employment or 
education for himself, the prisoner may do so, and the 
administrator may assist him in doing so. Any employment 
or education so secured must be suitable for the prisoner. 
Such employment or educational .program, if such 
educational program includes earnings by the prisoner, 
must be at a wage at least as high as the prevailing wage 
for similar work in the area where the work is performed 
and in accordance with the prevAiling workiitg conditions 
in such area. In no event may any such employment or . 
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educational program involving earnings by the prisoner 
be permitted where there is a labor dispute in the 
establishment in which the prisoner is, or is to be, 
employed or educated. 

(d) Whenever the prisoner is not employed or being 
educated and between the h:)urs or periods of 
employment or education, he shall be confined in the 
facility designated by the· board of supervisors for work 
furlough confinement unless the work furlough . 
administrator directs otherwise. If the prisoner is injured 
during a period of employment or education, the work 

. furlough administrator shall have the authority to release 
him from the facility for continued medical treatment by 
private physicians or at medical facilities at the expense 9f 
the employer, workman's compensation insurer, or the 
prisoner. Such release shall not be construed as assumption 
of liability by the county or work furlough administratqr 
for medical treatment obtained. 

The work furlough administrator may release any 
prisoner classified for the work furlough program for a 
period not to exceed 72 hours for medical, dental. or 
psychiatric care, and for family emergencies or pressing 
business which would result in severe hardship if the 
release were not granted. 

(e) The earnings 0'£ the prisoner may be collected by 
the work furlough administrator, and it shall be the duty 
of the prisoner's employer to transmit such wages to the 
administrator at the latter's request. Earnings levied upon 
pursuant to "HI.'it ef ettaeftffiElftt ef' eKeel:ifteft ef' itt ether 
J:e...fflfl ffiarmer the Employees' Earnings Protection Law, 
Chapter 2.5 (commencing with Section 723.010) oETitle 9 
of Part 2 of the Code of" Civil Procedure, shall not be 
transmitted to the administrator. If the administrator has 
requested transmittal of earnings prior to Ie¥)'; fftleh 
reEttlest shttH fta¥e prierity-: sernce of an e8l7lings 
withholding order under the Employees' Earnings 
Protection Law; none of the earnings of the prisoner shsU 
be withheld pursuant to such order unless and until the 
administrator terminates his request that the prisoner's 
employer transmit the prisoner's earnings to the 
administrator. In a case in which the functions of the 
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administrator are performed by a sheriff, and such sheriff 
receives a writ of attachment or execution for the earnings 
of a prisoner subject to this section but has not yet 
requested transmittal of the prisoner's earnings pursuant 
to this section, he shall first levy on the earnings pursuant 
to the writ. When an employer or educator transmits such 
earnings to the administrator pursuant to this subdivision 
he shall have no liability to the prisoner for such earnings. 
"From such earnings the administrator shall pay the 
prisoner's board and personal expenses, both inside and 
outside the jail, and shall deduct so much of the costs of 
administration of this section as is allocable to such 
prisoner, and, in an amount determined by the 
administrator, shall pay the support of the prisoner's 
dependents, if any. If sufficient funds are available after 
making the foregoing payments, the administrator may, 
with the consent of the prisoner, pay, in whole or in part, 
the preexisting debts of the prisoner. Any balance shall be 
retained until the prisoner's discharge and thereupon shall 
be paid to him. 

(f) The prisoner shall be eligible for time credits 
pursuant to Sections 4018, 4019, and 4019.2. 

(g) In the event the prisoner violates the conditions "­
laid down for his conduct, custody, education, or 
employment, the work furlough administrator may order 
the balance of the prisoner's sentence to be spent in actual 
confinement. 

(h) Willful failure of the prisoner to return to the place 
of confinement not later than the expiration of any period 
during which he is authorized to be away from the place 
of confinement pursuant to this section is punishable as 
provided in Section 4532 of the Penal Code. 

(i) As used in this section, "education" includes 
vocational training, and "educator" includes a person or 
institution prOviding vocational training. • 

(j) This section shall be known and may be cited as the 
"Cobey Work Furlough Law." 

Comment. Section 1208 has been amended to conform to the 
changes made by Chapter 2.5 (commencing with Section 
723.010) of the Code of Civil Procedure. . 

• 
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Welfare and Institutions Code . : . 

§ J 1489 {t&chnical amendment) 

SEC. 16. Section 11489 of the Welfare and Institutions 
Code is amended to read: 

11489. Mer judgment in any court action brought to 
enforce the support' obligation o( an absent parent 
pursuant to the provisions of this chapter. It WI'i! eE 
ellleetlaeft fftftf he i5!itleEl ttg!t:iMt e~lf ef 4'he earfting6 eE 
~ iitSseftt llM'eftt 6tte et' ewiftg fEw his f3ePs8fl:aI ger'Aees 
_ tte elttim fEw elEeftlilleen shall he efEeew.re agaifl&t t!he 
eefereeftlleftt eE 8tleft WI'i! ef eHeetlft8fl:. the court may·issue 
an earnings withholding order under SectiOll 7Z3.a30 of 
the Code of Civil Procedure to enforce such obligatiOll. 

Comment. Section 11489 has been amended to confotm to 
changes made by Chaper 2.5 (commencing with Section 

'723.010) of the Code of Civil Procedure. Compare Civil Code 
Section 4701. See also SectiQn 723.030 of the Code of Civil 
Procedure and the Comme{lt to that section. 

Transitional Provisions 
SEC. 17. (a) Any levy made pursuant to a writ of 

execution against the earnings of an employee that has 
been served on the employer prior to July 1,1974, shall be 
given effect after the operative date of this act to the same 
extent as it would have been given effect had this act not 
been enacted, and the law in effect prior to the operative 
date of this act shall govern such levy. No earnings 
withholding order served pursuant to this act after July 1, 
1974, shall be given any effect during the period that a levy 
made pursuant to a writ of execution against the earnings 
of an employee has been given.effect. and any earnings 
withholding order served on an employer during the 
period such a levy is in effec~ shall be ineffective. 

(b) Except as otherwise prescribed by rules adopted by 
the Judicial Council. any order made parsuant to Section 
4701 of the Civil Code or Section 270b of the Penal Code 
prior to the operative date of this act shall remain in effect 
after the operative date ofthis act and shall be deemed to 
be a withholding order for support issued pursuant to 
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Section 723.030. 

Operative Date 
SEC. 18. . This act shall become operative on July I, 

1974, but the Judicial Council, sufficient funds being 
available to the Judicial Council, the state agencies 
concerned with Article 4 (commencing with Section 
723.070) of the Employees' Earnings Protection Law, and 
the court clerks shall, prior to that date, do whatever is 
necessary so that this act may go into effect on July I, 1914. 

Comment. The operative date of this act is delayed until July 
1,19'74, to allow sufficient time for state and local public officials 
and the public to become familiar with the new law and to 
develop the necessary forms and procedures. 
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II. Discharge From Employment 

An act to amend Section 2929 of the LabOr Code, 
relating to discharge from employment . 

The people of the State of California do enact as follows: 

Labor Code § 2929 (amended) 

SECTION 1. Section 2929 of the Labor Code .i& 
amended to read: 

2929. (a) As used in this section: 
(1) "Garnishment" means any judicial proced~e 

through which the wages of an employee are required to 
be withheld for the payment of any debt. For the purposes 
of this section, ''garnishment''includes the withholding of 
the Ifo7lgeS of an employee pursuant to an earnings 
withholding order for taxes issued pursuant to Article 4 
(commencmgwith Section 793.UTO) of Chapter 2.5 of Title 
9 of Part 2 of the Code of Civil Procedure. and the 
withholding of wag~ pursuant to such an order shaD be 
deemed to be a garnishment for the payment of II 
judgment for the purposes of subdivision (c). 

(2) "Wages" has the same meaning as that term has 
under Section 200. 

(b) No employer may discharge any employee by 
reason of the fact that the garnishment of his wages has 
been threatened. 

(c) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment for the payment of one judgment. 

(d) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment pursuant to Section 7ZJ.03f} of the Code of 
Civil Procedure (support order), and the fact that an 
employee's wages have been subjected to garnishment 
pursuant to that section shall not be counted for the 
purposes of subdivision (c). 

(e) A provision of a contract of employment that 
prOvides an employee with less protection than is 
provided by tftt8 SIiI3EU';isieH subdivisions (b), (c), and (d) 
is against public policy and void. . 
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fet (1) Unless the employee bas greater rights under 
the contract of employment, the wages of an employee 
who is discharged in violation of this section shall continue 
until rejn~tatement notwithstanding such discharge. but 
such wages shall not continue for more than 30 days and 
shall not exceed the amount of wages earned during the 
30 calendar days immediately preceding the date of the 
levy of execution upon the eIPployee's wages which 
resulted in his discharge. The employee shall give notice 
to his employer of his intention to make a wage claim 
under this subdivision within 30 days after being 
discharged; and, if he desircs to have the Labor 
Commissioner take an assignment of his wage claim, the 
employee shall file a wage claim with the Labor 
Commissioner within 60 days after being discharged The 
Labor Commissioner may, in his discretion, take 
assignment of wage claims under this subdivision as 
provided for in Section 96. A discharged employee shall 
not be permitted to recover wages under this subdivision 
if a cn.."llinal prosecution based on the same discharge has . 
been commenced for violation of Section 304 of the 
Consumer Credit Protection Act of 1963 (15 U.S.C. Sec. 
1674) . 

W (g) Nothing in this section affects any other rights 
the employee may have against his employer. 

fet (h) This section is intexlded to aid in the 
enforcement of the prohibition against discharge for 
garnishment of earnings provided in the Consumer Credit 
Protcction Act ot' 1968 (15 U.S.c. Sccs.1671-16Tl) andsha1l 
be interpreted and applied in a manner which is consistent 
with the corresponding provisions of sllch act. 

Comment. Subdivision (d) is added to Section 2929 to prohibit 
discharge of an employee because his wages have been 
subjected to garnishment purouant to k."l order for support. This 
subdivision also makes clear 'that such a garnishment, even 
though made pursuant to a judgment, is not to be considered 
under subdivision (c). 

The second sentence is added to subdivision (a) (1) to make 
clear that an employee is given the protecticm afforded by the 
section when a withholding order for tfXes is issued even 
though such ,m order may not involve a judicial procedure and 
even though the tax liability may not have' been reduced to 
judgment. . 

SEC. 2. The amendment made by Section 1 of this act shall 
become operative only if Senate Bill No. __ is enacted by the 
Legislature at its 1973 Regular Session. 

SEC. 3. l'his act shall become operative on July 1, 1974. 

• 
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