#39.30 11/16/72

. Memorandum 72=T7T

Subject: Study 39.30 « Wage Gsrnishment and Related Matters

The Chairman of the State Bar Committee on Attachment and Related Matters
has indicated that the committee i1s in oppoeition to one provision of the wage
garnishment recommendstion.

The commiittee objecte to subdivisions (c¢) end (&) of Section 723,101.
Section T723.101 deals with the manner of gervice under the Employees'’ Earnings
Protection Iaw, recovery of costs of service, and priorities in the event an
eémployer refuses to accept mail sewice,

The approved text of Sectien 723.101 and Comment thereto is set out as
Exhibit I attached. The State Bar Conmittee views are set cul as Exhibit II
attached. You will need to read Exhibit II with some care to determine what
action, if gany, you believe should be teken with respegt te Section 723,10L.

Respectfully submitted,

John H, DeMoully
Executive Secretary



Memorandum 72-T7
EXHIRIT X

§ 723.101. Service; recovery of costs ,

723.101. ({a) Service under this chapter shall be by
personal delivery or by registered or certified mail,
-postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative. ' ,

. {b) Notwithstanding Section 1032.6, except as provided
: in subdivision (c), a judgment creditor is not entitled to
the costs of service under this chapter which exceed the
~cost of service by certified mail with return receipt
- reqquested. ' - ..
" (c) If the employer of the judgment debtor refuses to
i accept service by registered or certified mail, the cost of
. "service by personal delivery may be recavered from the-
" judgment debtor. -~ -

{d} Where the employer of the judghent debtor
-refuses to accept service by mail of an earnings.
- withholding order and -the judgment creditor
.sub f"_'ﬂeﬁﬁéy serves such order by personal delivery and

- his order is denied effect because an intervening order has

. been given effect, upon application of the judgment
_creditor, the court which issued the judgment creditor his
original earnings withholding order shall make a special

- order directed to the employer to cease withholding
under the intervening order and to comply with the
original order. In these circumstances, for the purposes of

_ Seetion 723.022, service of “the -eriginal order shall be
deemed complete on the date of service of the special
orger directing the employer ta comply with the original
order. . N -

Comment. Subdivision (a) of Section 723.101 specifies the

. means by which service must be accomplished under this
chapter. ‘Although personal service is authorized, it is
anticipated that the convenience and economy of service by
mail will result in the getieral use of this method. In any event,
subdivisions (b} and {c) make clear that, regardless of which
‘means is actually used, the recovery of the costs of service is
limited to the cost of service by certified mail with return

_receipt requested unless this form of service is first refused by
 the person being served. Only in such circumstances may the
- -~ cost of personal delivery be recovered. Sé¢ subdigision (c).
Subdivision (d) provides certain special rules for problems
which can arise where mail service has beern rofused, For
example, suppose creditor A mails an earnings withhelding-
order to his debtor’s employer and the employer refuses tod
accept such mail. Creditor A4 then serves his order by personal
delivery but, in the meantime, creditor 8 has served gn'ordel"
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requiring the withholding of the wages of the same debtor and
B’ order has gone into effect. It would be unfair to A to deny
him his priority because of the employer’s refusal. Accordingly,
subdivision (d) permits A to apply to the court which issued
A’s original earnings withholding order for an order to the
employer directing him to stop withholding purstant to

. B} order and to give effect to A% earnings withholding order. . .

- So that 4 may have the benefit of a full 120-day withholding,
A earnings withholding order is deemed4o have been served
on the date of service of the special court order made pursuant
- to subdivision {d). It should be noted that subdivision {d) only
-preserves the priority which A would have had if the employer
had accepted the mail service. Thus, where the intervening
order is a-withholding order for taxes, A is not entitled to
displace the taxing agency. Seé Section 723.077. The remedy
provided by subdivision (d) is exclusive. 4 is not entitled to
recover amounts previously paid to B from either B or the °
employer, and A% order is not given retroactive effect. .
Special provisions as to when service is complete for
- particular purposes are, found in Sections 723.022(e)
{w:thholding period) and 723, 023(b) (priority of orders}). As to
service of withholding orders for taxes, see Section 723.080. -
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Memo 72-Y7 EXNIBIT II
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November 7, 1972

'Mr. John H. DeMoully, Executive Secretary
"California Law Revision Commission .
S8chool of Law - Stanford University .
Stanford, California 94305

Dear Mr. DeMoully:

Thank you for your letter of November 1}, 1972, I an.writing :
with particular reference to the second paragraph of that :

Oour thoughts regarding 723,101 were set forth in our report
to the Board of Governcors dated March 15, 1972, I am en-
closing pages 5, 6 and 7 of that report, for convenisnce of
reference.

I have not had an oppertunity to poll the Committee for
sgggestions bsyond those set forth in the enclosed pages.

However, I personally believe that the greatest difficulty
cropped-up in Section 723.101(d). I expect.that the diffi-
culty the Committee has pointed out could be éliminated by
simply striking that subsection in its entirety. The x

é6 the judgment creditor ogmld then be tied in to 723, 1 0l{c),
which we feel should be amemied to provide rights against tht
employer, rather than the debtor. 1If rights are granted
against the employer, that will tend to prevent collusion -
between thé employee and the employer, and will also remove
the unfairness of charging.'the employee with what might well
be the employer's own wrongdoing.

However, if the Commission still wishes to k-ep a procedure
- simtlar to that set forth in (d), the point being made by
our Committee is not that the law is too complex in that



ALLARD, SHELTON & O'CONNOR

Mr. John H, DeMoully
Novamber 7, 1972
Page Two :

regard, but rather that it is too simple. We feel that it is
not proper to completely ignore the intervening creditor's.
rights when you go about putting together protection for the
purported first creditor. For example, when does the inter-
vening creditor's order "expire” for purposes of this section
(See §723.107)7 Also, who notifies the intervening creditor?

I hope thxs will clear up the Ad Hoc Committee’ 8 thoughts to
‘some extent. _

poa
P

Chairman,
Ad Hoc Comm

FFFimgce
Encl.



D. Serv1ce hg,Mail.— The Wuvemher Peport approvad the‘.3

sugqested form of service by maii {p. 11 of Hovember Report), which
'i wvas set forth in 5723 lﬂl. That method contempiated service hy first
class mail. air mail, registered mail and certlfied mail.g

_ . sincerthe Reoort, the LRC has amended this proposal to

‘ eliﬂinate the noss1b111ty of serVice by first class or air mail._.
uPon naking the change it became necessary to create rather cnmplin-‘_
cated nrovisians regardinq what will Happen if the emplover refuses:in“

‘the certified or reaistered mail. [See, 723, 101(5; b Unfortunately ?;. ¥

.,Ehe camplication aoes ﬂuch beycnd the changes which wern made, and
points up ‘the fact that elimination of other type- of nail was .- f
‘hunfortunate. ”he following items are noted: | '“7‘;
'(1) &fter commencement of 1itigation, noat phpers
‘are now qerved by ordinary mail and that seens satiafactorv 1n the :

vast "ajcrit? of instances., 1t should he perm*tted here.

““T'_; Y 1n decidinq what will happen if tha emoloyer

m me SO Bt e e iy

reiects servica hy the certifxed or ragistered mail m»thod, it 18
ziprovided that the cost of persona1~serv1ce will be borne by the
 "judgment debtor.” {s723. 101{c) 1 But he is, of may be, the lsast
 able to do so. It seems most unfair to chque him when his enployer.r
is euilty of the wrongdoing. In some cases there ray well be ' '

' collusion between the enployee and the employer, bhut that is not

'_'necessarily true. “he employer himself might be- having lanal

N problems, and ‘might reject all such mail»on that qround.: it would
:be more approoriate to charge thﬂ ewployer and to have him incur f“-']i‘v
'liabilit? and become subject tc the conrt s jursiéiction in a mannar 5

DR
5

similar to §§544 and 545. S -



"‘35__,, ‘7'{3} in 5?23 101{5) the craditor whnse certified or -

L
£

' registered mail is refused is given the right to obtain a court

ijorder.r The order will aiva him priority over a creditor whose order

"is servsd be*ore the first creditor obtazns personal sarvice. fThe‘;l-'
:tsuggasted procedure however, doés not. . ) ) -
_ 4_ ) {ai_ Provide ‘or any. riotice ‘to thn intarven-
'._ ing'c:gdittr;f | L | : “: o B
e : _ (b)rlln&icate nheg:tﬁetihtéfiéhinq_dtédittr_'f .
.; can obtain a new order; _ _ ir | o IR
R N (e) Indicate when,. if ever, withholﬂi.nn
_nndﬂr the intarvening creditor's o1d order can start, or .
. (@) Pive the intervening creditor any right
. to appear at the first creditor s hearinn 20 that he can protact :

hls *iaht , . _ o _ _
' Thprefore, it is recomnended that’ the qtata Ba: oapnse

- - - R - [ e e

R LU ,______,_,,,- v e e

il,the enactnent of §723. 101 in Lts prasent forn an& sugnest that

changes be nade to resurxect the possibility of ordinarv and air  ‘f'
© mall, which should allow elininatiar of 5721 lOl(c) and (d}; and if

‘_'that is not done to amend §723. 101(&) to. charqe the employer and

_ 5723 101(d) to protect intervaning creditors.

-~



RECOMMENDATION OF THE
CALIFORNIA LAW REVISION
COMMISSION
 relating fo

WAGE GARNISHMENT AND RELATED MATTERS *

“The past several years have ‘witnessed mcreasmgly cnhcal
review of the process of wage garnishment! leading to
significant judicial * and Iegis!al:we 3 activity—hoth federal and
state—in this area; The primary cbjective of the measures
recently enacted at the state and federal levels has been
10 secure adequate protection for the wage earner's dsy-.
to-day incoare through restrictions oo the amount of earn-
ings that can be withheld pursuant to a vege garnishment.
In mddition, California has enacted legislation modifying
its archalc multiple levy wage garnishment procedure.

However, both the rapid pace of recent events and the
involvement of different branches and levels of govermment
have produced conflict and uncertainty. In addition, seri-
ocus defects remain in the California wage garnishment pro-
cedure, and the restrictions on the amounts that may be =
" garnished do not adequately protect low incane wage earners,

This reccamendation reviews the area of wage slrhiahment
and relatgd matters and proposes solutions to the provlems
revealed.

{1960} McCallop v. Carberry,
3800, 0, Corwumier Credit Protoction Act of 1988 (4§ 203-307), uu.s»ca%.m.:m
Cal- Stats, 1070, Ch, 1583 Cal. State. 1971, Cha. 1007, 1684 Ca),
1972, Chs, 43, 649.

4, The nalifornia Law Revision Commission is actively engaged
in » general review of the Califormia statutes relating to
the entire field ¢f creditors’ remadies, Thiz recoumenda-

- tion deals with only one agpect of the overall study.

The Commission submitted s recommendation on wage garnish-
ment and related matters to the 1972 Legislature. See Recw
omendation Relating to Attachment, Garnishwent, and qu«-
tions From Exetution: Employees' Earnings Protection Law, 10
Cal. L. Revision Cam'n Reports 701 (L } Senate Bill 88
was introduced at the 1972 Regular Sessicn to effectuate thia
recamendation. The bill was not epacted, Upon recomsenda-
tion of the Senate Judiciaiy Committes, the bill was re-
referred to the SBenate Committae on Rules to be ansigned
to a propar committee for interim study. .
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MODERNIZATION OF CALIFORNIA WAGE
GARNISHMENT PROCEDURE

Uniform Wage Garnishment Procedure

Under existing law, there are four different procedures whereby the
earnings of an employee may be garnished:
{1} In the ordinary case, the judgment creditor obtains & writ of exe-

cution and a public officer executes the levy by personal service on the em-

p_loyer.5

{2) Numerous statutory provisions permit mail service of orders to withe
hold an empleoyee's earnings to secure payment of a delinquent state tax lia-
bility.s

{3) An order for support of a minor child may be enforced by 8 ceurt
ordar which, when served on the employer, operates as & conbtinuing assigmwent
of future wages.7

{4) The earnings of a public employee may be garnished by filing an ab-
stract or transcript of judgment with the employing public entity.8

For these four procedures, the Commission recommends the substitution
of one uniform procedure enabling the judgment creditor to obtain and serve

upon the employer an earnings withholding order. The detaila of this uni-

form scheme are described below. 3

5. Code Civ, Proc. § 681 et seq.

é. For a listing, see notes 3941 infra.

T. Civil Code § 4701 {order that employer pay withheld earnings to county
clerk, probation officer, or other court or county officer). See also
Penal Code § 270h {order issued in connection with criminal nonsupport
procesding).

8. Code Civ. Proc. § T10.
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Continuing I.évy

Code of Civil Procedure Section 682.3 provides that
the levy of a writ of execution upon the earnings of a
debtor imposes a continuing duty on the debtor's em-
ployer for a specified perliod to withhold and pay over
the required smounts to the levying officer. This con-
tinuing levy procedure, as presently enacted, has gig-
nificant problems.

The major drawback of the continuing levy is that it gives a
preferred position to the creditor who first resorts to legal !
process to enforce his claim® I the levy is given effect ;
indefinitely; the debt is large, and the debtor's earnings modest,
subsequent creditors may be postponed for substantial periods
of time. Some compromise between multiple levies and an
unlimited continuing levy is necessary. Section 682.3 provides a
basic 90-day period; however, subsequent creditors are given no
priority when a prior levy expires. The prior.creditor knows
precisely when his prior levy will expire and accordingly when
the next levy must be served to renew his priority. Thus, Section
6823 may, in practice, be used to secure an unlimited ..
preference. : .o

A significant oversight in the legislation providing
for the continuing levy was its failure to mseke the pro-
cedure applicable to garnisiment of earnings of public
erployees., In the case of a public employee, the credi-
tor can garnish only smounts cowing to the employee at the
time the abstract or transcript of judgment is served on
the public entity.m Typically, therefore, to satisfy his
Judgment, the creditor is required to levy on wages a number

* The staternent in the text nasumesﬂnttheﬁrstcreditortohvythembylcbievafa'
priority over other creditors. Section 5823 fails to deal with the question of priority
of creditors. Subdivision {d) of Section 680.6, however, provides that “the court
shall dstermine the priority and division of payment among all of the creditors of
& delstor who huve levied an execution upon nonexempt earaings upon such basis
us Is just and equiteble.” This latter provision may be interproted hodqtplymun
“Brst in time, Hest in right.” On the other hand, if subdivision {d} requires appor-
tionment batween esch of several creditors whe have served & continuing levy, it
could impose intolerable administrative burdens on both the judicial system and
employers subject to levy. The Commiasion reconmends that the stat-
ute make clear that an earnings withholding order
in effect precludes subsequent garnishments during
Jdts term of effectiveness except in the case of sup-
port or tax orders. Bee discussion in the text, infra,
under "Orders for Support or for the Collection of

State Taxes.”

10, Code Civ. Proc. § 7IO0. Section 710 makes clear that
the public employee iz entitled to the benefit of state
and federal restrictions on the amount of earnings that
can be garnished, :

«3-



of tiges. Such multiple levies impose an unreasonable cost and nuisance
burden on debtors, creditors, public entities, and the courts.

Hardships on employers are also caused by the existing continuing
levy scheme. The employer must withhold on earnings due at the time
of service of th= order. In the case of a large hbusiness, this can cre-
ate serious problems of compliance., Moreover, the employer must pay
amounts withheld over to the levying officer each time earnings are with-
held, requiring numercus bookkeeping transsctions for what are freguently
small amcunts.

The Cormission recommends that a }evy on the earnings of any employee,
public or private,be made pursuant to an earnings withholding order and
that an order generslly be in effect for no longer than 120 da:,rs,l1 at
the end of which time the creditor who secured the corder would be precluded
for & ghort period {10 days) from serving on the same employer ancther
order based on the same debt. This moratorium period would permit an-
other creditor to intervene with an order based on his debt, which order wguld
then continue in effect for a 120-day pericd. Likewise, the employer
should not be required to withhold earnings for any pay period that ends
before the expiration of five days from the date of service of the ordef,
thus easing the problems of compliance and computation. The Comsission
also recommends that the employer be permitted to pay over monthly any
amounts withheld rather than at the time of egch withhoiﬁing. Written
instructions and forms should be provided to the employer.so that the

operation of the continuing levy procedure will be clear.

1l. The period of 120 days was selected because the Commission was ad-
vised it would be adequate to permit complete satisfaction of the
majority of consumer debts. The 120-day rule should not apply to
orders for support or for the collection of taxes. Such orders
should, until satisfied, have a continuing priority over sll other
cbligations. See discussion in the text, infra, under "Orders for
Support or for the Collection of State Texes,"

4



Service by Mail
California law presently requires that writs of execation be
levied by a sheriff, constable, or marshal.’® However, the use of
the sheriff or marshal as a high-priced messenger when a
creditor is attempting to reach an asset like earnings is generally
an extravagant waste of time and money.*® The United States

Postal Service can perform the same task for a very modest

cost. It is in the interest of creditors (who must ad-
vance the costs of personal service), debtors (who must
ultimately bear tEe costs of personal service), and the
public geperallyl that the function of service be per-
formed in the most efficient and econamical manner.

Experience demonstrates thet personal service is not
a necessary element in wage garnishment procedure. Repre~
sentatives of the Frarchise Tax Board report that no

.significant problems have resulted from the use of mail

service for orders to withhold earnings for delinguent state
taxes. Furthermore, the procedure that permits a creditor
to garnish earnings of a public employee by filing an ab-
stract or transzcript of the Judgment with the public ene
tity appears to have worked well even though the filing

is by the creditor as distinguished from personal service -~
by a sheriff, marshal, or constable. The law provides
adequate remedies-~such as citation for contempt and lia-
bility for abuse of process--to protect against any pos~
sible sbuse of the mail levy procedure.

For these reascns, the Camission recommends that ser-
vice by mail of the various applications, notices, and
orders regquired under the wage garnishment statute be
authorized and that recovery of the .cost of personal ser-
vice be permitted only where mail service has been refused,

Employer's Service' Charge

The continuing levy procedure should substantially reduce
the collection burdens imposed on employers.!® To alleviate
these burdens further, the Commission recommends that an
employer be authorized to deduct a one-dollar service charge
from the debtor’s earnings each time that the employer is
required tc withhold on behalf of the creditor pursuant to a
withholding order.
11 Copg Civ. PROC, §§ 682, 587.
13 The fses charged by the levying officer may inclyde & fee (35} for service of the writ

{CovT. CoDE § 26722), an additional collection fee {not lesy than $1) (GovT. CobE
§ £6730), and charges for mileage one-way st 'Fﬂcentsamﬂer (Gpw. CobE 525746}

K Despiié.lhe fact t;atthe shariffs and marshals charge a fee for each levy made, it has

been estimeted that the county-—its taxpayers—pays 30 to 30 percent of the ex-
penses of collection. Brunn, supra note 1, at 1222, .

18 Yy hag been estimated that, in 1968, employers in Los Angeles County alone expended
nearly two million dollsrs o process wage garnithments—or almost §20 per pay-
clyeck garnished, See Western Center on Law & Poverty, supra note 1, at 7. Present
iaw provides virtually no relief to the employer from this burden. See CIVIL CODE
$ 4701 (emplover muthorized to deduct the one-dollar service charge for each
payment made pursuant to chiki support order); Copk Crv. PRoc. § 710 {(author-
izes public employer to deduct $2.50 service charge where required to comply with
levy made pursuant to that section}. _



Ex Parte Application; Judicial Review _
Assuming that adequate limitations on the amount which
may be garnished are provided automatically,'® the
Commission recornmends that the levy procedure continue to
be initiated by the creditor upon ex parte application.
Provisions for notice and a preliminary judicial hearing in all
cases would make the procedure unnecessarily complicated and
expensive for all parties. Although the order requiring
withholding of earnings should be issued ex parte, provision
should be made for an expeditious judicial hearing as to whether
the debtor is entitled to en exemption of all or a portion of his
earnings on the grounds of hardship ! or whether the order
should be modified or terminated for some other reason. The
gebtor should be given adequate notice of his right to such a

earing, ' .

PREJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

In June 1969, the United States Supreme Court in Snigdach v.
Family Finance Corp*® held that the prejudgment
garnishmient of wages under a Wisconsin statute constituted a
taking of property in violation of the due process requirements
of the Fourteenth Amendment to the United States
Constitution. Six months later, the California Supreme Court,
relying on Shindach, held in MeCallop v. Carberry'® that
California’s then existing prejudgment wage gamishment
procedure also constituted a taking of property in violation of
procedural due process. In an attempt to conform to the
relatively narrow holdings in these cases, Section 690.6 of the
California Code of Civil Procedure was amended in 1970 to
exempt from levy of attachment “alf earnings” of the debtor
derived from his personal services.3® More reécent decisions of
the California Supreme Court have placed substantial
constitutional limitations on prejudgment  attachment
procedures generally.?! Regardless of what revisions in these
procedures are tnade to satisfy these limitations, the
Commission recommends that the-complete and automatic
exemption of earnings from garnishment pursuant to
prejudgment attachment procedures be retained,

18 Sea the text, iofre, under “Postjudgment Restrictions on Wage Garnishment,”
A7 See the text, infiw, under “Hardship Exemption.” T
l:mciasam (1988). ' -

Wy 903, 404 P.2d 192, 83 Cal. Rptr. 666 {1970},
uc.z.sunw'm.ch.lm,gm(mpmadc{ea.} -

n &;ﬁ’ﬁﬁnﬁm v. Appeilate Department, 5 Cal.3d 536, 488 P24 13, 96 Cal. Rptr.
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POSTJUDGMENT RESTRICTIONS ON WAGE
GARNISHMENT

Intreduction

At the same time that prejudgment garnishment of wages
received the scrutiny of the courts, wage garnishment
generally—including garnishment under postjudgment levy of

execution-~—was the subject of Congressional action. Title 111 22
was incorporated into the federal Consumer Credit Protection
Act of 1968 restricting the “garnishment” 23 of “earnings” 2 of
a debtor to certain limited amounts *>—basically 25 percent of
“disposable e¢arnings.” 3¢ These restrictions were made
applicable nationwide, effective July 1, 1970.%7

Subdivision (2) of Section 303 of the federal act provides, in
part: 1]

(a) ... [TThe maximum part of the aggregate disposable
earnings of an individual for any workweek which is
subjected to garnishment may not exceed .

(1) 25 per centum of his disposable earnings for that
week, or

(2) The amount by which his disposable earnings for that
week exceed thirty times the Federal minimum hourly
wage prescribed by section 6(a){l) of the Fair Labor °
Standards Act of 1938 in effect at the time the earnings are
payable [currently $1.60]
whichever is less.

Th1s means that, if an individual’s dasposable earnings for a
.workweek are $48 or less, his earnings may not be garnished in
any amount. If his earnings are between $48 and $64, the entire
amount above $48 may be garnished. Above $64, the 25percent
rule applies. Where debtors in low income brackets are

118 US.C. §6 16T1-16TT. )
3 Subdivision {c) of Section 302 of the act (18 US.C. § 1812{c}}| provides:
(c) The term “garnishment” means any legal or equitable procedure through
whlc‘llt the earnings of any individual are required to be withhald for peyment of
ebt,
L Subdwmon {a) of Section 302 of the act (15 U.S.C. § 16T2{a}} provides:
(a) The term “earnings” means compensation paid or payable for personal
services, whether denominated as wages, salary, coramission, bonus, or other-
w:se. and includes periodic payments pursuant to s pension or retirement pro-

15 Sae mesumer Credit Protection Act of 1969 (§ 303(a), 15 US.C. § 1573(a)}.

# Subdivision (b} of Section 302 of the sct {13 U5.C. § 1672(b)) provides:

(b} The term “disposable earnings” means that part of the earnings of any
ndividual remaining after the deduction from those eamings of any amounts
required by law to be withheld.

37 The federal act specifically provides that “no court of . . . any State may make, exeeute
or enforce any order or process in violation of this section.™ 15 US.C. § 1873(c).
Hence, the conformity of & state law may be challenged in either a state or & federal
court if the state enforces a garnishment statute that fails to conform to the federal
minitmum requirements. To provide some measure of uniformity, the California
Legislature amended subdivision (b} of Section 800.6 of the Code of Civil Proce-
dure to exempt from levy of execution such portion of a debtor’s earnings “as is
allowed by statute of the United States.” Cal. Stats. 1970, Ch. 1523, § 19

)5 US.C. § 16730a). _

-7



concerned, the protection afforded by the federal law seems
inadequate to permit even a subsistence level of existence for
a debtor and his family faced with the high living costs
prevailing in California.

'To this deficiency in the federal !aw must be added the
difficulty of determining what constitutes “disposable
earnings.” The federal law defines “disposable earnings™ as
those earnings remaining “after the deduction . . . of any
amounts required by law to be withheld.” ¥ The latter amounts
include amounts withheld for federal and state income taxes,
federal social security, state disability insurance, and
contributions to public retirement funds. lLess clear is the
treatment of wage assignments. Amounts apparently not
deductible include deductions for union dues and for private
health and retirement plans. The ambiguities that exist can
impose a difficult burden on the employer who must determine
what part of his employee’s earnings are subject to garnishment.

Fven where the disposable earnings test can be clearly
applied, the results achieved can be disturbing. For example,
amounts withheld for income tax purposes are clearly
deductible in determining “disposable earnings.” Presumably,
this would perinit a debtor who does not choose to claim all his
exemptions to shield a certain amount of his earnings from his
creditors. Gn the other hand, a debtor claiming a greater
number of exemptions will have less withheld and, therefore,
~ more subject to garnishment. Thus, a debtor with a large family.
and greater needs may have more earnings garnished than a

single debtor with the same gross income but with more limited
needs.

Recommendations

To alleviate the problems outlined above, the Commission
makes the following recommendatious. :

Basic Restrictions; W‘thhoidtng Tubies

The ' amount of a debtor’s
earmngs subject to withholding by the employer under a2 wage
garnishmentbe limited by statute. The statute should prescribe
a formula under which definite amounts would be deducted for
federal and state income taxes, social security, and state
disability insurance. Similar deductions are made under federal

15 US.C. § 1672(b).

-B.



law; however, thess deductions are based on the actual
deductions taken from the wages of tha particular debtor. Un-~
der the Fformuls proprsad, the deductions for
@ federal and stete income taxesybe based on the amount that
would be withaeld irem the gross earnings of a single person
who claims sae tax exemption,
In addition to the Jeductions lisied aboven

<Zn additional deduction—based on the
federal rinitmum hourly wage—  jallowed in determining thi@
amount of a debtor’s 2arnings which are subject to garnishment.
This additiona! deduction for any workweek would equal 30
timer the federal minimum Lourlv wage. After making these
deductions, 25 percent of the
. earnags remsaining (Z¢., the debtor’s “nonexempt earnings”™)
should be subject to withholding under an sarnings withholding order™
Fixing the deductions in the manner stated permits the
preparation of withholding tables preseribing  the
maximumn amount of earnings that may be withheld from a
given amount of gross earnings. An employer would not need.
to make computations but would merely . refer to the ™~
tables to determine the amount he is required to withhoid
under an earnings withholding order. For further assist-

ance to the employer, the Judicial Council should be

required to prepare withholding tables for weekly, monthly,
and other common pay periods. A creditor serving an earnings
withholding order should be required to accompany the order
with a copy of these tables 3!

© Table 1 - indicates the approximate amount that
would be withheld under the - proposed
statute. ~ as compared to the

approximate amounts that would be withheld under existing
California law {and the federal Consumer Credit Protection
Act (CCPA)).

30. In order that the employer will not be required to
withhold less than $10, the 25-percent rule
should be gualified as rollows: Where the non-
exempt earnings for any workweek are less than
$20, nothing should be withheld; if the nonexempt
earnings for the workweek are $20 or more, $10
plus 25 percent of the nonexempt earnings in
excess of $20 should be withheld.

31, The Judicial Council should be suthorized to dis-

pense with this requirement in cases whers the
employer already has this information.
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Table 1. Withholding Comparison Table

Deductions have been made for federal and state income tax withholding, =oeial
security, and state disability Insurance. No deduction has been made for
contributions to public retirement systems. The state income - tax deduction
is based on withholding tables for 1972. The federsl social security tax -
rate is 5.5% on the first $10,500 of annual gross sarnings. The state dise-
ablility insurance rate is 19 on the first $7,400 of annual gross earnings. -
The amcunts shown as disposable earnings in this teble are based on a full
deduction for social security and disability insurance respectively even
though, under present law, in the higher earnings brackets this amount would
not be deducted during the entire year. The amounts to be withheld are coms
puted using & $1.60 minimum wage. The one-dollar service charge, which an
employer would be entitled to make for each payment under the Commission's
proposed legislation, is in addition to the amount listed in the table,
("CCPA™ = Consumers Credit Protection Act of 1968.)

EXISTING LAW prOPOSED. |
SIATUIE
CROSS EARNINGS SINCLE FERSON ‘| MARRIED + 2 CHILDREN MABRIED + GCHILDREN
{nueklysasnval) {cleiming G exemprionss felaiming f exemptions} {claiming fexemplions) Amoyat ‘
) Awount Amount Amount | withbeid
Disposalie uvthbeld Disposable | withheld Dispossble | withheld
raringr {CCFA} sarnings fOCPA} - garnings fOCPA)

$60/3,020 | $47.50 [ ~0- | $56.10°] $8.10 | $56.10 | $8.10 ~0-
7073640 54.85 | $6.85 { 65.05 | 16.26 | &5.45 | 16.36 -0-
80/4,160 61.90| 13.90 { 73.00 | 18.25 | 7h.80 | 18.70 -0-

83/4,316 | 64.31| 16.08 | 75.51 | 18.88 | 77.61 1 19.40 =0
84/4,368 | 64841 16,21 | 76.24 | 19.06 | 78.54 | 19.64 |$10.00

90/4,680 68.951 17.2% 80.95 | 20.24 84.15 | 21.04 11.00
100/5,200 75.60 | 18.90 88.60 | 22.15 93.50 | 23.38 13.00

110/5,720 B82.55 | 20.6k 96.35 | 24.09 { 10285 { 25.71 15.00

120/6,240 89,401 22,35 | 104,10 | 26.03 | 112.20 | 28.05 16.00
135/7,020 99.73} 24.93 { 115.73 { 28,93 | 124.63 ] 31.16 19.00
150/7,800 109.35 | 27.34 | 126.75 { 31.69 | 136.15 | 34k.0k 21.00

 170!8,840 122.85 | 30.71 | 1k1.85 | 35.46 | 151.65| 37.91 | 25.00

200/10,400 | 1b2.50 % 35.63 { 164,10 ) 4L.03 | 173.90§ 43,48 30.00
250/13,000 | 173.15 ] 43.29 | 199.85 | 49.96 | 210.95 | 52.7% | . 37.00

300/15,600 | 200.80 | 50.20 | 232.90 | S8.23 | 2U6.60 | 61.65 I, 00
400/20,800 250.50 | 62.63 | 295.40 1§ 73.85 | 310.80} 77.70 57.00
600/31,200 349.20 | 87.30 1 Loz.70 [ 100.68 § 424,10 { 106.03 82.00

10w .
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Table 2~ " demonatrates that a major
benefit of the Coemission's proposals is to permit. -
a low income debtor to retain a greater portion of his earnings
than is permitted under existing law,. thereby virtually
eliminating his need to claim an exemption based on hardship
for a greater amount of his earnings. This will not only protect
an unsophisticated debtor unabie to follow the :procedures
necessary to exempt additicnal earnings, but it will also avoid
burdening the courts with claims of exemption. Because the
amount of esrnings withheld for the creditor is the sarne for all
debtors with the same gross income, regardless of family size,
the debtor who has claimed more than one dependent for tax
purposes will have an actual take-hoine pay greater than that of
a .single debtor with the same gross earnings. The
recornmendation, in this way, recognizes and accommodates
the greater need of the debtor with dependents.

-11-



Table 2. Disposable Earnings After Garnishment

Table asswnes that employee is under social security and state disability
insurance. If he is noi, disposable earnings after garnishment would in- .
crease by about 5% for social security snd 1% for state disability insur-
ance., Source: Table 1.

SINGLE PERSON SARRIED 4 FCHILOREN MARRIED + LCHILDREN
feleiming G escmptions) , {eloiming 4 tzemptions) felaining S exempiions) -
GROSS EARVINGS -
, fweblyennelf | pxisting | Proposed Existing | Proposed | Existing| Proposed
law statute law statute law statute
$60/3,120 $47.50 $47.50 - $48.00 $56.10 .1 $u8.00 56,10
70/3,640 48.00 5'&_‘3‘2 48.79 65,02 49.09 $ﬁ5‘%
80/4,160 48,00 £1.90 54,75 73.0C 56.1Q; Ul
83/4,316 148,23 6,31 56.63 75.51 58.21 |  77.61
8h/h368 | 48.63 ey 57,18 | 86.24 58.90 | 68.5h
90/4,680 51,70 | 57.95 60.71 | * 69.95 63.11 73,15
100/5,200 56.70 62.60 66.45 75.60 70.12 80,50
110/5,720 - 61,91 67.55 72.26 81,35 77.14 87.85
120/6,240 67.05 |. 73.k0 78.07 88,10 84.15 96.20
135/7,020 |  7u4.R0 80.73 86 .80 96.73 93.k7 105,63
150/7,800 8z2.01 . .35 35.06 105,75 102.11 115.15
170/8840 |° 92.14 97.85 106.39 | 116.85 13.7% | 126.65
200/19,400 106.87 112,50 123,07 124.10 130.42 143.90
250/13,000 125.86 134.15 149,89 162.85 158.21 173.95
300/15,600 150.60 154,80 174.67 188. 184.95 202.60
400/20,800 | 187.87 | 193.50 221,55 Zﬁﬁ 233.10 | 253.80
600/31,200 261.50 267.20 302.02 320.70 318.07 342.10
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Hardship Exemption

In the past, California has theoretically taken a more flexible
approach to the protection of earnings than that evidenced by
the federal law. Under subdivision {c) of Section 690.6 of the
Code of Civil Procedure, a debtor may protect from execution

All earnings of the debtor received for his personal services
rendered at any time within 30 days next preceding the

date of a withholding by the employer under Section

662.3, if necessary for the use of the debtor's family
residing in this state and supported in whole or in part by
the debtor, unless the debts are:

{1) Incurred by the debtor, his wife, or hJs f&mﬂy for the
common necessaries of life.
3 L ] L ] ]

In actual practice, the exemption provided for earnings
necessary for the use of a debtor’s family has proved to be of
. little value to the debtor. In order to obtain the exernption, the
debtor must follow the procedure outlined in Section 690.50. If
the creditor alleges that the debt was incurred for “common
necessaries,” there follows a process of affidavit,
counteraffidavit, hearing, and possible appeal; all of which takes
time, effort, and some sophistication, and still may end with the
debtor denied money currently necessary for his family's
support. Perhaps, as a result, comparatively few debtors have
availed themselves of the exemption although many more
appear to be eligible for it.32

The Commission recommends that the “common necessary™
exception be eliminated, that the procedure for claiming an
exemption of an additional amount essential for support of the
debtor’s family be simplified, andthattheavaﬂabdhtyoft}us
right be made clear to the debtor. However, in recognition of
the greater liberality provided in the basic exemption, a stricter
standard—"essential for support”—should be provided to make
clear ‘that the exemption is only intended for use in
extraordinary circumstances and is not intended to shield a
debtor from his judgment creditors while maintaining other
than an austere life style. Only such aclditional amount as is
required for the maintenance of a basic standard of living

should be exempt. fThege matters should be deter-
mined by reference to a full financial statement
supplied by the debior seeking the exemption,and
the creditor should be supplied with a copy of the
financisl statement hefore the time of the hearing.

k.

”SoeWmCﬁntaonhw&Pwert}' suprsnotel atﬁ.iﬂ-m&eﬁnﬂmnn,
 supra note 1, at 1219,




ORDERS FOR SUPPORT OR FOR THE
COLLECTION OF STATE TAXES

intraduction

Subdivision (b} of Section 303 of the federal Consumer Credit
Protection Act specifically exempts (1} “any order of any court
for the support of any person” and (2) “any debt due for any
State or Federal tax” from the restrictions imposed on the
amounts permitied to be withheld from earnings in the
collection of all other types of debts®® The legislation
recommended by the Commission recognizes the special
nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a
variety of ways under existing law.*! Perhaps most commonly,
corapliance is achieved under the threat of the exercise of the
court’s contempt power; however, execution may be levied for
unpaid, accrued amounts.®* In addition, a court may enforce
an order for child support by ordering a parent to as-
sign futvre wages, which ordgg operates as an assign-
ment and binds the employer. Such crder remains in
effect until modified or revoked by the court. Regard-
less of the enforcement procedure followed, orders for
support are not generally subject to any fixed limita-
tions37 and obligations for suppoert are often acf:opggd
sciee measure of priority over other types of debts,

3z, s;us US.C. § 1872(b; (1), (3).

34, See, eg, CiviL CODE § £701; WELF. & INST. CopE § 11489,

35 Sen, g, Ranking v. Renking, 52 Cal. App.2d 231, 126 P24 125 (1942).

36. Civil Code § 4701, See also Penal Code § 270h
(assignment order for support issued in connec-
tion with criminal proceeding for failure to sup-
port spouse or minor children).

37. See Civil Code § 4701 (exemption for 50% of person’s
earnipngd not available against execution lssued

upon x judgment for support). But soe WELF. & INsT. CODE § 1489 {exemption
Mmﬁfmmmhmmmupmjﬁmentmmbrndmdwd
ent ¢ ¥.

38. See, e.g., Civil Code § 4701 {court ordered wage ms-
signment has priority as against any garnishment or
other assignment unless otherwise ordered by court};
Code Civ. Proc. § 690.6 (earnings necessary for sup-
port of family exempt from execution),

=1l
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In place of the procedures for reaching earnings
through execution or involuntsry assignment, the Com-
mission recammends a general procedure for continuous
withholding by employers for support. Specifically,

the sourt,

\should be authorized to issue an earnings withholding order
to enforce a prior order or judgment for the support of any
person, including a former spouse of the debtor. The order
should continue in effect until terminated by the court; it should
be unrestricted in amount (although the debtor shouid be
permitted to have the order reduced by the amount he proves
is essential for the support of himself or his present family); and
the order should be given priority over all other earnings
withholding orders. An order for support should not, however,
preclude simultaneous withholding under another order if the
debtor’s income is sufficiently large to enable withholdin:
under both. '

The recommended procedure would provide an efficient
and economical method to compel persons who have support
obligations to keep those obligations current. At the
same time, the support obligor would be given adeguate
protection against wage garnishment on an ordinery judg-
ment. The Commission anticipates that lawyers and the " .
courts will recognize the benefits of the procedure and
that its use in marriasge dissclution cases where appro-
priate will make judgments for delinguent support pay-
ments relatively rare. Dependents are often required to
seek welfare benefits because support payments are not
made when due; and, when such payments are not kept cur-
rent, it is of'ten impossible to recover the past dus pay-
ments fram the support obligor.

Tax Orders

Under existing law, there are a number of procedures for the
collection of unpaid, delinquent state taxes:

(1) The tax liability can be reduced to judgment; and,
subject to the various exemptions from execution, the judgment
can be coliected in the same way any other judgment is
collected.

2y A warrant®® which has the same effect as a writ of
execution, can be issued by the taxing agency. Coliection under
such a warrant also is subject to the same exemptions as a levy

~ of execution.*®

® Provisions that authorize issuance of such warrants are: UNEMP. INs. CODE § 1788
(unemployment compensation contributions); REv. & Tax. Copz §§ 6776 (sales .
-end uvse tazes}, TBB81 (vehicle fuel license tax}, 9001 (use fuel tax), 10111 {motor
' transportation tax), 16071 (gift tax), 18506 {personal income tax}, 25191 {bank and
corporatiol taxes), 3034} (cigarette tax), 32365 (alcoholic beverage tax). See also
REv. & TAX. CoDE § 1432] {inheritanee tax).
“ See CobE Civ. PROC. § 65051, i
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(3) A notice or order to withhold+t may be given by mail
to any person who hag in his possession or control any credit or
other personal property or thing of value belonging to the
person alleged to be liable for the tax, and such person may not

~ dispose of the property without the consent of the taxing agency

unless the tax is paid in full. This is a type of attachment
procedure. The person notified is required to make a report to
the taxing agency of the credit or other personal property being
withheld within a few days after receipt of the notice. The
personal income tax law and bank and corporation tax law
contain a significant additional feature: They require the person
holding the property to deliver it to the Franchise Tax Board up
to the amount of the delinquent taxes. In contrast with the
warrant procedure, there are no exemptions applicable to
property required to be withheld and delivered to the e y2
Franchise Tax Board pursuant to these two provisions.
Agcordingly, the board is encouraged to use this third

-alternative whenever it is available. The Commission has been

advised that, in some cases, an employee’s entire paycheck has

‘been withheld and paid over to the Franchise Tax Board for

delinquent personal income taxes, leaving the employee with
notl:lmg from his current earnings to cover the basic needs of his
family

These tax collection procedures should be integrated with thé _
procedures provided generally for levy upon an employee's
earnings. While the protection of the public fisc justifies the
preferential freatment of tax orders, it does not justify
sumnmarily depriving a tax debtor of the means for the current
support of his family. The Commission recommends that taxing
agencies which are authorized to issue warrants or notices to
withhold be authorized to issue directly (without application to
the court) withholding orders for the collection of state tax
liabilities. The amount withheld under such orders should be
limitzd generally to not more than twice the amcunt
that would be withheld under en ordinary earnings
withholding order. In addition, the tax debtor should be
permitted to claim an additional amount as “essential for the
support of himself or his family.” The taxing agency should also
be authorized as an alternative to apply to the court for an order
requiring the debtor’s employer to pay all earnings other than
that amount which the baxpayer proves is essential for the
support of himself or his family. Orders issued under either
procedure should have priority over all other earnings
withholding orders except orders for support. However,
regardless which procedure is followed, the tax liability should
be required either to be shown on the face of the debtor’s tax
return or to have been determined in an administrative or
judicial proceeding at which the tax debtor had notice and an

Eggrtumty to be heard.

- 4y Provisions that authorize the giving of a notice to withhold are: UNEME- Ins. CODE

§ 1755 {(unemployment compensation contributions}; Rev. & Tax. Copg §§ 5702
{ssles and use taxes), T85! (vehicle el license tax), 8S52 (use fuel tax}, 10051
‘(motor transportation tax), 11481 {private car tax), 16101 (gif} tax), 18807 {personal
income tax), 26132 {bank and mrpurahnn taxes), 311 (vigarette tax}, 32381 (al-
cobolic baverage tax).

1+2 Green v. f‘ranchme Tax Board, 27 Cal. App.3d 38
___ Cal, Rptr. ___ (1972).
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STATE EXEMPTION FROM
FEDERAL LAW; STATE ADMINISTRATION

The federal Consumer Credit Protectionn Act invites each
state to enact its own resirictions on the garnishrment of
earnings and to undertake its own enforcement of these
provisions.* The advantages of exemption seem apparent.
Nothing is gained by having two sepatate garnishment
restriction laws, one state and one federal. An exemption from
the federal restrictions would permit California debtors,
creditors, and employers to refer to only one body of law to
determine the extent to which earnings are subject to
garmslunent To gain exempkion, a state must enact a law with
provisions at least as protective to the individual as the federal

faw.* " To obtain the exemption, a representative authorized
to act on behalf of the state as a liaison with the federal
administrator must be designated. The designated official
should also be given the duties of rule making and similar

administrative tasks. The Commission recommends that the
Judicial Council be given these rﬁsponsibilities.

To achieve uniferuuty, the Judicial Council should;\be
authorized to prescribe forms necessary to carry out the
prescribed procedures.

43 Section 308 of the act (15 U1.5.C. § 167%) provides:

305. The Secretery of Labor may by regulstion exempt from the provisions of
Section 303 (2) garnishynents issued under the laws of any State if he determines
that the laws of that State pmvida restrickions on gamnshmant which are substan-
tially girnilar to those provided in Section 33{a}.

4420 CFR. § 67051 (1970) provides:

BTOSL (») It u&epohcyoftfwﬁew&taryn&hbcrtopenmtexempﬁon
section 308 {a} of the CCPA garnishments issued under the laws of a Stabe if thore
laws considered together caver avery case of gernishment covered by the Act, and
if those laws provide the same or greater protection to individusls Differsmces in
text between the restrictions of State laws and those in section 303({x) of the Act
gre not material so long as the State laws provide the same or greater restrictions
on the germishmant of individuals® earnings.

{b) In determining whether State-reguiated garnishments should be exempted
from section 303(a) of the CCPA, or whather such an exemption should be ter-
minated, the faws of the State shall be examined with particular regard to the
classes of persons and of transactions to which they may apply; the formulas pro-
vided for determining the masirmm part of an individual's exmings which may be
subject to garnishment; vestrictions on the applcation of the formulas; and with
regardtoprucedwdbutdsmphnedcntlw individusl whose earnings are suhject

{c) anm:hr sttention i directed to the fact that subsection (8) of section 303,

when considered with subsection (¢} of that saction, is read as not requizring the
muising of the subsection (a) restricHons ar affirmative defenses in garnishment
proceedings.
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" RELATED PROBLEMS

Paid Ecrnings

Code of Civ;l Procedure Section 690 & protects earnings "recelved"
by the debtor."> However, this exemption is combined with the levy
procedure provided by Saction 682.3 1n a way which mey make the ex-
emption of "paid™ earnings unworkable, To exempt earnings payable
by an employer but to permit those same esrnings to be taken on levy
of execubtion as soon as they pess into the hands of the employee-
debtor would be poor public policy. Accordingly, the Commission
recommends that earnings of the dektor which have bee&spaid to hilm
and are retained in the form In which pald or as cash™ be exampt
from levy of execution to the extent they are essential for the
support of the debtor or his family.

45, Betwunlm?mdlgm California granted a wage exemption to earnings “received.”
Cal, Stats. §937, a;s‘rs,u at 1623, Prior to 1837, the exemption was secorded to

i mningswithoutre&rmnetotheirmtmn owing”orpmdom The word
“received™ was construed early a1 including acerued but unpeid weges, See Medical
Finante Am'n v. Ramnbo, 33 Cal. Appad Supp. 758, 757, 86 P3d 188, 180-°{Sup: Ct.
LA, App. Dept 1938) ("W are not to be understood a1 saying that the exemoption
wwldmtahnat&ehhothepmmedsofhkennﬁngsmﬁwjudmentdabﬁs
bunds, 8o long s they could be identified as such. That question is not before us and
wa express no opinicn on it.”). In wheecuuent cases, the California courts st least
sub silentio applied the ywage exempticn to s paycheck in the bands of the employee
or deposited by him in & bank account. See Modical Finance Ass'ns v, Short, 3 Cal.
AppSd Supp. 743, 92 F:2d 961 (Sap. Ct. LA, App. Dep’t 1839} (W.PA. worker's

paycheck); Le Font v. mammammm:mpmm{mm :
account); Carter v. Carter, 53 Cal. App.22 13, 130 P24 186 {1942) (bank accounts),

The elimination of the word "received” by Cal. Stats. 1970,
Ch. 1523, § 19, probably destroyed the ability of & debtor
to continue such tracing., See Randone v. Appellate Depart-
ment, 5 Cal.3d 536, 559 n.22, 488 P.2d 13, 28 n.22, 96 Cal.
Rptr. 709, T2k n. 22 {1971). However, the wcrd received“
was restored by Cel. Stats. 1971, Ch. 1684, § b

4. This recommendation does not desl with whether a special ex-
emption should be provided for various types of savings and
checking accounts, In its prior recommendation, the Commis<
sion recommended that a uniform system of exemptions be pro-
vided for variocus types of savings and checking accounts.

See Recommendation Relating to Attachment, Garnishment, and
Exemptions From Execution: Employees' Earni g Protention Law,
10 Cal. 1. Revision Comm'n Reports 701, 723=725, 739-743 (1971).
However, the Commission has been advisad that its proposed uni-
form exenption for savings and checking accounts would not
satisfy federal requirements under the Consumer Credit Protece
tion Act of 1968. Letter fram Ben P. Robertson, Deputy Admini-
strator, Employment Standerds Administration, U.S. Department
of Labor, deted August 2, 1972, on file in office of California
Lew Revlision Commission. For this reason, the Coamission hes
withdrawn its recemmendation preposing a uniform exemption for
various types of savings and checking accounts.
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Retirement Funds

The federal restrictions on garnishment imposed by Title III apply to
"paricdic payments pursuant to a pension or retirement program.“1+7 Califor-
nia law regarding such payments is less clear. As for payments held or in
the process of distribution from public pension and retirement plans, sub-
division (b} of Section 690.18 of the Code of Civil Procedure provides a
complete and automatic exemption. Other statutes provide for exemptions
for specific pﬁblic retirement plansug and certain private p}.ans.]+9 The
Commission recommends that periocdic payments peyable by s pensicn
or retirement plan that are not otherwise exempt be made exempt from execu-
tion to the same extenit that wages are exempt.

The Commission also recommends that subdivision (¢) of Section 690.18
be repealad. This subdivision appears to have been intended to provide an
exemption for certain private retirement plans "in any bankruptcy proceed-
ing."” However, federal law preempts state statutes that conflict with the

20 And the policy of the national bankruptey law

national bankruptey laws.
is to gllow a debtor only those exemptions ageinst the claims of creditors
that he would be allowed cqutside bankruptcy.51 Accordingly, subdivision {c)

appears to be unconstitutional as an attempt to provide an exemption that

47. 15 U.8.C. § 1672(a), quoted in note 2h suprs.

48, BSee, e.g., Bduc. Code § 13808 (State Teachers' Retirement System);
Govt. Code §§ 21201 (Public Employees' Retirement Law), 31452
(County Employees Retirement Law of 1937).

49, Corp. Code §§ 28002, 28005,

50. Cf. International Shoe Co. v. Pinkus, 278 U,8. 261 (1929).

S51. See D. Cowans, Bankruptcy Law and Practice § 580 (1963).
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2
appliss only in a benkruptcy proceeding.5 Morsover, the second sentence of
subdivision (c¢), purporting to deny an exemption to Keogh Act plans, conflicts

with the exemption provided such plans by other statutes.53

Wage Assignments

Section 300 of the Labor Code presently grants a valid prior voluntary
wage assignment preference over subsequent assignments and levies of execu-
tion. Continuation of such z preference would permit a judgment debtor to
give preference to one creditor and to defeat the claims of other creditors
who seek to collect on their judgments under the proposed earnings withhold-
ing procedore. To integrate wage assignments with the cperation of the lat-
ter procedure, the Commission recommends that a pricor wage assignment be
granted priority only until the end of the pay period during which an earnings
withholding order is served. The operation of the earnings withholding orde?
should be suspended during this period, thus permitting the debtor an oppor-“
tunity to put his affairs in order. Such action may include revocation of the
prior assigmment, In this regard, wage assignments should be made revocable:
at will as to unearnsd wages. Thus, where an assignment becames too oneroué
~--for example, after service of an earnings withholding order--such an assigp—

ment may be revoked.

52. Cf.Opinicn of James E. Moriarty, Referee in Bankruptcy, in In re Kanter,
“U.S, District Court, Los Angeles (February 18, 1972), published in Los
Daily Journsl Report Secticn at 14 (July 1k, 1972), holding unconstitu-
tional subdivision {b) of Section 688.1 of the Code of Civil Procedure
on the ground that it is an attempt to provide a restriction that ap-
plies only in a bankruptcy proceeding ("It is apparent that CCP 688.1
as amended stands as an obstacle to the rights of a trustee under Sec-
tions 70a(5S) and 70c of the Bankruptcy Act while other judgment credi-
tors not 2o restricted may pursue their rights. Accordingly, this
Court must hold that CCP 688.1(b) is in conflict with Sections 70a(5)
and TO0c of the Bankruptey Act and under the Supremacy Clause of the
Constitution said subsection (b} of CCP 688.1 is unconstitutional.").

53. Protection for private pension and retirement plans that meet certain
requirements is provided by Sections 28002 and 28005 of the Corpora-
tions Code.
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Discharge Framn Employment

Section 2929 was added to the Labor Code in 1971 upon Commission recom-
mendation51+ to provide protection to the employee against discharge for
threat of garnishment or f'or gernishment for the payment of one judgment.
The Commissioh recammends that Section 2929 be amended Lo make clear that
en employee is given the protection afforded by the section when a with-
holding crder for taxes is issued even though such an order may not involve
a judicial procedure and even though the tax lisbility may not have been
reduced to judgment., The Commission also recommends that Se=ction 2929 be
amended to prohibit the discharge of an employee beceause his wages have
been subjected to garnishment pursuant tc an order for support and to make
clear that such a garnishment, even though made pursuant to a judgment, is
not to be counted in camputing the number of garnishments for the purpose

of Section 2929,

5L, Recommendation Relating to Attachment, Garnishment, and Exemptions Froam
“Execution: Discharge From Employment, 10 Cal, L. Revision Comm'n Reports

1147 (1071).
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BENEFICIAL IMPACT OF RECOMMENDATIONS

The changes in California wage garnishment procedure and related matters
recommended by the Commission would result in significant improvements in
debtor-creditor relations. Somerof the beneficial effects the recommended
changea would have on the most directly affected groups--employers, employees,

cereditors, and the public~--are summarized below.

Employers

A primary objective of the Commission's recommendations is to provide
a wage garnishment procedure that minimizes the burden that such garnishments
impose on employers.

Comprehensive statute. The four different procedures now used in

Californie for wage garnishment will be superseded by one comprehensive
statute. An employer will be able to refer to cne statute that comprehen-
sively covers wage garnishment, thus avoiding the need for concern with
several different types of procedures.

Forms and instructicns. Instructions prepared by the Judiclal Couneil

will explain the employer's duties under a wage garnishment order. Forus
sdopted by the Judicial Council will minimize the employer's burden in comply-
ing with the order. Court clerks will provide a ready source of reliable
information concerning wage garnishment procedure.

Mail service. Mell service of earnings withholding orders will enable

the employer to process garnishment orders to the appropriate department or
person for action without disruption of normal buslness procedures.

Service charge. The one-dollar service charge the employer will be

permitted to make each time he withholds earnings will lessen the employer's

economic burden.

-,



Withholding table. The withholding table supplied to the employer will

make it relatively simple to determine the amount to be withheld. Withholdiﬁé
will be on the basis of the emplcoyee's gross earnings, and the need to computq:
"disposable earnings” will be eliminated.

Delay in effective date of order. The five-day delay in the effective

date of a withholding order will avoid the need to compute the
amount to be withheld for only part of a pay period and will permit the
employer to process the order in s businesslike way rather than having to

withhold on earnings due on the date the order is received.

Reduction in number of wage garnishments. The protection afforded the
earnings of low income employees ﬁill reduce fhe nunber of cases where
deductions are required, and the $10 minimum on the amount to be withheld will
avoid the need tp deduct small amounts where the cost to the employer may

exceed the amount received by the creditor.

Monthly payment. The provision for monthly payment of withheld earnings-

w11l avoid the necessity of preparing and sending & check for the withheld

earnings after each payday.

Protection from liability for good faith errors. Provisions are included
that will protect the employer from civil or criminal liability for good faith

errors.

Employees

The Commission's recommendations also provide significant benefits to
employees.

Greater protection for low-income employees. Substantial reductions will

be made in the amount to be withheld from earnings of employees in the low

income brackets.

2 3=



-

(

Greater need of employee with dependents recognized. The greater needs

of a married person with dependents will be recognized under the recommended
withholding system.

Withholding table. The use of & withholding table will greatly simplify

the computation of the proper amount to be withheld and will make it easier
for the employee to discover any errors made by the employer in computing
the amount %o be withheld.

Avoidance of need to cleim exemption. The sdeguacy of the protection

afforded by the withholding table system will reduce the need to claim &
hardship exemption.

Hardship exemption. A sensible "hardship exemption" will be provided

for extrasordinary cases. This exemption will be one that cannot be defeated
on the ground that the underlying debt was incurred for a "common necessary."
Where it is necessary for the employee to claim the hardship exemption, the
streamlined procedure and informetion provided the employee will assist him
in making his claim.

Mail service. The suthorization to use mall service in the ordinary case

will substantially reduce the cost of wage garnishment, & cost that ultimstely
is paid by the employee.

Tax delinguency withholding orders. The harsh effects of & withholding

order for delinguent state taxes will be mitigated.

Wage sssigmments. The employee will be permitted to revoke & wage

assignment insofar as it relates to wages unearned at the time he revokes
the assignment.

Discharge from employment. Q(reater protection will be given employees

againat discharge from employment because of wage garnishment.

-2h-
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Paid earnings. The employee's paid earnings will be protected to the

extent they are essential for the support of the employee and his family.

The establisilment of & cimple, businesslike procedure for the collec-
tion of Jjudgments through wage garnishment is the primary benefit creditors
would receive under the recommended legislation. Clear answers to a large
mmber of procedural guestions will be provided. A series of forms will be
available to permit easy compliance with statutory requirements. The Judicial
Council and court clerks will be & ready source of reliable information con-
cerning wage garnishment procedure. Other bhenefits to creditors are listed
below.

Maill service. Use of mail service will be authorized. Not only will

this reduce the cost of wage garnishments but it will also significantly re-

duce the fees that & creditor now has to advance to the levylng officer.

Farnings withholding tables. The earnings withheolding tables will enable
the creditor more emsily to determine whether the correct asmount has been |
withheld from the employee's earnings. Disputes between creditors and
employers will be minimized by using gross income as the basis for withholding
8ince this will aveid the possibility of the subtraction of improper items in:

computing the amount of "disposable earnings." Also, since the employer will
pay the withheld amounts directly to the creditor, no reduction will be made

from the withheld eesrnings for thz fees of A public officer for handling and

disbursing the amounts withheld.

Minimizing hardship exemption hearings. Protecting more adequate amounts

of & debtor's earnings without the reguirement that he claim & hardship exemp-
tion and limiting the hardship exemption to amounts "essential" for support
should significantly reduce the nurber of cases where & hardship exemption

«25..
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will be claimed, thus reducing the creditor's burden in attending court hearings.

The requirement that the debtor submit a complete financial statement with his-

(Y

claim for the hardship exemption and that the creditor be provided a copy of
the statement prior to the hearing on the claim should assist the creditor
in determining which claime he will resist {thus avoiding his attending court
hearings where the exemption is clearly justified) and slso will assist the
creditor in recovering the full smount he is sllowed by law.

Garnishment of earnings of public employees. The uniform procedure will

make the continuing levy and mail service procedure available for the garnish-

ment of earnings of public employees, thus avoiding the need to resort to

multiple levies.

Goodwill of employers; protection againet discherge of employees. The

recommended legislation is carefully designed toc make compliance with wage
garnishment orders ae easy as possible for employers. Greater protection
will be afforded employees against discharge for wage gernishment, and the
improved procedures should do much to minimize employer 111 will created by
wvage garnishments and to combat the possible tendency of some smployers to
avoid the problems created by & wage garnishment by discharging the employee.

Avoidance of debtor's bankruptcy. The more adequate protection given

the sarnings of the debtor should be sufficient to encourage the debtor who
is pushed by a number of creditors to discharge the Judgments against him

over a period of time rather than rescrting to bankruptey.

Priorities among creditors. A fair and equitable system for dealing
with priorities among creditors will be provided. In addition, the Judgment
debtor will be prevented from giving one creditor preference over othere by &

wage asslgnment.
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Enforcing employer compliance. Although the recommended statute would
protéct the employer from liability for good feith errcrs, it includes pro-
visions that will preclude the employer and employee from deferring or
accelerating the payment of earnings to defeat the creditor's rights and will
authorize civil actions by creditors to obtain the amounts that employers
are required to withhold but fail to withhold and pay over to the creditor.

Elimination of confusing retirement plan exemption. The elimination of

subdivision {c)} of Section 690.18, which provides an exemption for money held

T

by a private retirement plan "in any bankruptcy proceeding," may be of great
significance to creditors because deleting this subdivision will preclude
court interpretations of the subdivision that could greatly expand the exemp-

tion provided by other statutes for private retirement plans.

Public

The establishment of a fair and businesslike system for wage garmish-
ment would be one step in meeting complaints as to the lack of justice and
the procedursl inadequacles of the judicisl system. In additicn, there are a
nurber of speclfic benefits to the public as a whole under the recommended
legislation.

The increase in the amount the employee msy retain vwhen his earnings
are garnished and the provision of & herdship exemption that will be allowed
only in rare and unusual cases should reduce to & nminimum the need for court
hearings in garnishment casee. The protection from wage garnishment of
amounts essential for support should provide the judgment debtor with
incentive ito retain his Job and pay judgments ageinst him rather than quitting
his job and forcing his dependents to rely on welfare assistance.

The provisions for enforcement of support obligations by directing an

earnings withholding order to the support cbligor's employer offer the

-27-
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possibility of significantly increasing the number of cases where suppsrt
obligations will be kept current. This in twrn may reduce the number of
cases where a spouse or children will require welfare agsistance.

Finally, the establishment of the simple, economical, snd businesslike
system proposed will minimige the involvement of public employees in the

collection process.

OPERATIVE DATE
In order to allow sufficlent time for state and locel public officials
and the public to become familiar with the new law and to develop the
necessary forms and procedures, the Commission recommends that the new statute

become operative on July 1, 1974.
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l .
. Wage Garnishment and Related Provisions

An act to amend Section 4701 of the Civil Code, to amend
Sections 658, 685, 690.6, 690.18, 690.50, and 710 of, to add
Sections 690.5% and 690.18% to, to add Chapter 25
(commencing with Section 723.010) to Title 9 af Part 2
of and to repeal Sections 682.3 and 690.7 of. the Code of

Promém to amend%chaus.?ﬂ?andmaﬂbe
Labar Code, to amend Sections 270k and 1908 of the
Penal Code, and to amend Section 11489 of the Welfare
and Insttutions Code, relating to attachment
gazmshment and execution.

T?zepeap!e of the State of Caltfornia do enact as follows:
Civil Code "

'§ 4701 (omended). Continuing withholding order for support

.SECTION 1. Section 4701 of the Civil Code is amended
to read:

4701. In any proceeding where the court has ordered
either or both perents 2 parent to pay any amount for the
support , maintenance, or educsation of a minor child, the
couﬂmyerderatherpuenterpmtaWMm
earnings withholding order under Section 785.030 of the
Code of Civil Procedure to require the empioyer of such
parenttomtbba!dandpaytothecountyclerk,probaﬁm
officer; or other officer of the court or county officer
dasignated by the court to receive such pa
portion of salary or wages efet!herpareat
pdéinﬂseiuhuetbemmmgsafmc}:pmntaswﬂlba
sufficient to pay the amount ordered by the court for the

magznenance andeducaﬁonof&emhorchﬂd. '

erder operate as an astignment and be binding
upen sn empiloyer upen the service of 2 of such order
rmhemplmmduaﬂfm&er of the courtr

empleyermyéedae&themdm {H—} ,

esch payment made pursuant te sueh Any

a@bae;ent; other

mﬂww e!eeuhen;
fssigmment; unless othemeerderedbrtheeouh :
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Comment. Section 4701 is amended to reflect the enactment
of the comprehensive procedure for earnings withholding set
forth in the Employees’ Earnings Protection Law. See CODE
Civ. ProcC. § 723.010 et seq.

While the wage assignment procedure formerly used under
Section 4701 is not continued, the substantive effect of the prior
law is continued. Thus, the order for support continues to have
priority over other withholding orders and assignments and is
binding until modified or terminated by the court. See CODRE
Crv. PrOC. §723.m0; Lanor. CopE § 300. As under prior law,
the court may require withholding from the earnings of either
or both parents. Authorization for the employer to deduct &
one-dollar fee also is continued under Code of Civil Procedure
Section 723.024. Section 4701 applies to orders directed to both
public and private employers. See CODE Civ. Pnoc.
$723.011(c), {g), and Comment thereto.

Code of Civil Procedure

§ 682 (technical umendmenﬂ

SEC. 2. Section 682 of the Code of Civil Procedure is
amended to read:

682. The writ of execution must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly refer
to the judgment, stating the court, the county, and in
municipal and justice courts, the ]udlmal district, where
the judgment is entered, and if it be for money, the
- amount thereof, and the amount actually due thereon,and
if made payable in a specified kind of money or currency,
as provided in Section 667, the execution must also state
the kind of money or currency in which the judgment is
payable, and must require the officer to whom it is
directed to proceed substantially as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, cut of the personal property of such debtor, e if
# 5 against the carnings of sueh debtor; sueh levy shall be
made in accordance with Seetion 688:3; and if sufficient



: 3
personal property cannot be found, then out of his real
property; or if the judgment be a lien upon real property,
then out of the real property belonging to him on the day
when the abstract of judgment was filed as provided in
Section 674 of this code, or at any time thereafter. ,

2. If it be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

3. If it be against the person of the judgment debtor, it
must require such officer to arrest such debtor and commit
him to the jail of the county until he pay the judgment,
with interest, or be discharged according to law. -

4. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
- such sale in any other kind of money or currency than that
specifed in the execution. Any such officer collecting
money or currency in the manner required by this
chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or ¢
received by him, and in case of neglect or refusal to do so,
he shall be lisble on his official bond to the judgment
creditor in three times the amount of the money so
collected.

5. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any costs, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered, and
the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
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first subdivision of this section. ,

Comment. Section 682 is amended to reflect the fact that
earninys of an employee which are due or owing are not subject
to levy of execution but may only be levied upon in the amounts
and in the manner provided by the Employees’ Earnings
Protection Law. See Sections 723.020, 723.021. See aiso Section
723.011{a)}, (b). See generally Chapter 2.5 {commencing with
Section 723.010). Cf Sections 690.5'%, 690.6.

§ 682.3 (repecled)

SE;:i.eg. Section 682.3 of the Code of Civil Procedure is
repeated.

6883 (o> Whenever the levy of exeeution is againgt
the carnings of a judgment debtor; the employer served -
with the writ of execution shall withheld the ameunt
specified in the writ from ecarnings then er thereafter due
to the judgment debteor end neot excmpt under Seetion
690:6; and shall pay such amount; each Hme it is withheld;
o the sherif; eonstable or marshal whe served the weik I
sueh persen shell fail to pay eneh aracunt to the sheriff;
eenstable or saavshal; the judgment ereditor may
eomnmence & preeceding against himn for the amounts ned
wheamyeneeftheﬁeﬂemmgeven&mkesphee-

\t72 Suech persen reecives o direction to release from the

offieer: Sueh reiease shall be issued by the levying
officer in any of the fellowing eases:

{a-}-{-}pea reeezpt of & written divection from the

erreea%h&gtheenee&henert‘ the
property This subdivision shall apply enly if no appeal is
perfected ard eing exeeuted and Hled as

in Seetionr U782 or & eertifieate o that effeet has been
tssueébyéheelerkefﬂ&eeﬁurb

{e} In all other enses provided by law-

8+ Sueh pemsen hﬂewﬁ-hheié%hefaﬂameuatspeeeﬁed

m&emdm&m%mm
CAFRIRES:
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3 The jndement debtor's employment i terminated -
by o resignetion or dismissal ot any Hme after service of the
excention and ke is not reinstated er reemployed within
00 days after such termminetion:

%ﬁm&é%@ﬂhﬂmm&em%
person wes served with the writ of exceution:

by At any Hme elter a levy on his carpings the
yuégmea@debtermyprseeeét—aeiamaf&ﬂeﬁempaenef
his carnings in eccordance with the provisiens of Sections
600-6 and 600:50- The exemption 50 elaimed shall extend to
any wages withheld pursuant to the levy of exceution
whether or not withheld after the claim of exemption is

{e} Subjeet to the provisiens of Section 600:50; the
sheriff, consteble or marshel whe serves the weit of
judement debtor’s carnings; shall account for and pay to
the person entitied thereto; all sums collected under the
writ; less his lawful fees and expenses ot least ence every
%daﬁanémakefetam&agoﬂeeheﬁtheredte&e
eourt:

Comment. Section 6823 is superseded by Chapter 23
{commencing with Section 723.010).

§ 688 (technicol amendment}

SEC. 4. Section 688 of the Code of Civil Procedure is
amended to read:

688. Except as provided in Chapter 2.5 (commencing
with Section 723.010):

(a) All goods, chattels, moneys or other property, both
real and personal, or any interest therein, of the Judgment
debtor, not exempt by law, except a3 provided for
Seetion 6086, and all property and rights of pro erty
seized and held under attachment in the action, are Eﬂ-ble
subject to execution.

{b) Shares and interests in any corporation or company,
and debts and credits, and all other property, both real and
personal, or any interest in either real or personal
property, and all other property not capable of manual
delivery, may be levied upon or released from levy in like
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manner as like property may be attached or released from
attachment, except that a copy of the complaint in the
action from which the writ issued need not accompany the
writ; provided, that no cause of action nor judgment as
such, nor license issued by this state to engage in any
business, profession, or activity shall be subject to levy or
sale on execution. Geld dust must be returned by the
offieer #5 56 mmuek money eollected 8t itn current value;
witheut expesing the seme e sales

(c) Unti}l a levy, the property is not affected by the

_execution; but no levy shall bind any property for a longer
period than one year from the date of the issuance of the
execution, except a levy on the interests or claims of heirs,
devisees, or legatees in or to assets of deceased persons
remaining in the hands of executors or administrators,
thereof prior to distribution and payment. However, an
alias execution may be issued on said judgment and levied
on any property not exernpt from execution.

Comment. Section 688 is amended to make clear that,
although earnings of an employee-debtor are “not exempt by
law” from ali collection procedures, they are exempt from levy
of execution and are subject to levy only under the Employees’
Earnings Protection Law. See the Cominent to Section 682, See
generally Chapter 2.5 {commencing with Section 723.010). The
phrase “except as provided for in Section 690.6” is deleted as
ug:oeicessary. The sentonce relating to gold dust is deleted as
cbsolete.

§ 690.5% {added}. Exemptions; poid eamings

SEC. 5. Section 690.5% is added to the Code of Civil
Procedure, to read:

690.5%. Earnings of the debtor which have been paid
to him and are retained in the form in which paid or as
cash are exempt from levy of execution to the extent they
are essential for the support of the debtor or his family.

Comment.. Section 690.5% provides an exemption from levy of
execution for paid earnings comparable to that provided by
Section 723.051 for earnings payable by an employer See the
Comment to Section 723.051.



§ 690.6 {amended). Exemption of earnings from ottochment

SEC. 6. Section 690.6 of the Code of Civil Procedure, as
amended by Chapter 43 of the Statutes of 1972, is amended .
to read:

690.6. <) Ineept as previded in Section 11480 of the
Welinre and Instibations Gode; all A/ of the earnings of the
debtor received for his personal services shall be exempt
from levy of attachment without filing a claim for
exemption as provided in Section 690.50.

{b} Onelbelf or sueh greater portion as 9 allowed by
mé%%&é%é&emﬁﬁem
reeeived for his persenal serviees rendered at any Hme
within 30 days next preeeding the date of a wréhheidmgby
the employer under Section 652:3; shall be exermpt from -
excention without filing & elaim for exemption as provided

{-e} M&e&mg&efthedebterfeeewedfeﬂmpemml ~

serviees rendered ot any time within 30 days nent

the date ef & withhelding by the employer
mmbmﬁmmfu#hemefthedebm
family residing in this state and supperted in whele or in
part by the debtor; unless the debts ave:

1) ireurred by the debtor; his wife; or his family for the
cOmROn necessaries of life:

<3} Inewrred for persenal sewviees rendered by eay

e former emplovee of the debler:

e %mmmmmmm
of pryment ernong el of the erediters of a debtor whe have
levied an execution upen nonexempt carnings upen such
basis as is just and equitable:

{te} Any ereditor; upon mehon; shell be entitled to o
hearmgmﬂ&ee&r&tmwh&eh&&e&e&enwpeadmger&em
priority and division of payrment ameng all the ereditors of
earaings pursuant to this seetion:

Comment. Subdivision (a} of Section 690.6 is amended to
delete the reference to Welfare and Institutions Code Section
11489 because that section does not permit levy of attachment
on earniugs. The remainder of Section 690.6 is superseded by
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the Employee s’ Earnings Protection Law. Subdivision (b) is-
superseded by Section 723.050. Subdivision (¢} is superseded by
Section 723.051. Subdivisions (d) and (e) are superseded by
various other provisions. See, e.g, Sections 723,030 (priority of
earnings withholding order for support}, 723.077 (priority of
earnings withholding order for taxes), 723.107 (limitation on
serving subsequent earnings withholding order on earnings of
same employee by same judgment creditor).

' § 690.18 {amended). Exemptions; public and private pension,

retirement, disability, or death benefits; vacation credits

Sec. 7. Section 690.18 of the Code of Civil Procedure
is amended to read:

680.18. (a) All money received by any person, a
resident of the state, as a pension, or as an annuity or
retirement or disability or death or other benefit, or as a
return of contributions and interest thereon, from the
United States government, or from the state, or any
county, city, or city and county, or other political
subdivision of the state, or any public trust, or public
corporation, or from the governing body of any of them,
or from any public board or boards, or from any
retirement, disability, or annuity system established by
any of them pursuant to statute, whether the same shall be
in the actual possession of such pensioner or beneficiary,
or deposited by him.

(b} All money held, controlled, or in process of
distribution by the state, or a city, city and county, county,
or other political subdivision of the state, or any public
trust or public corporation, or the governing body of any
of them, or by any public board or boards, derived from
the contributions by the state or such city, county, city and
county, or other political subdivision, or such public trust,
public corporation, governing body, or public board or
boards, or by any officer or employee thereof, for
retiverment or pension purposes or the payment of
disability, death, or other benefits, or the payment of
benefits payable to, or the reimbursement of benefits paid
to, employees thereof under the provisions of the
Unemployment Insurance Code, and all rights and
benefits accrued or accruing to any person under any
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system established pursuant to statute by the state, city,
city and county, county, or other political subdivision of
the state, or any public trust or public corporation for
retirement, annuity, or pension purposes or payment of
disability or death benefits, and all vacation credits
accumulated by a state employee pursuant to the
provisions of Section 18050 of the Government Code, or
any other public employee pursuant to any law for the
accurnulation of wvacation credits applicable to such
employee. Such moneys, benefits, and credits shall be
exempt without filing a claim of exemption as provided in
Section 690.50.
{e} All money held; econtroled; or in process of
étsﬁnb&henbywprrvate re-trremen#plea—mehdmg;but-
limaited to; unien vretirement plans eor any
preﬁ#shm&g plan ées&gned and used for re&rement

pension; ret

death benefit from such retiresnent or profitisharing plans;
and il contributions and interest thereen refurned to any
memaber of any such retirement or profitishaving plan; ere
exempt frem exceubon; attechment; or garnishment in
ey banlruptey pfeeeedmg- Fhis subdivision shall et

established :

individoals Tax Retirement Aet of 1068~ (P-1- 87/702; 76

Stat: SO0 ner to any moneys received in any manner by

-persens trofft any sueh retirerment program %o established:
{c} Nothingin this section Emits the applicability of any

exemplion otherwise provided by statute.

Comment. Section 690.18 is amended to delete subdivision
{c). Subdivision {c} appears to have been intended to provide
an exemption “in any bankruptey proceeding.” However,
federal law preempts state statutes that conflict with the
national bankruptey laws. CF Iniernational Shoe Co. v. Pinkus,
278 U.S. 261 (1929}, And the policy of the national bankruptcy
law is to allow a debtor only those exemptions against the claims
of creditors that he would be allowed outside bankruptcy. See
D. Cowans, BANKRUPTCY LAW AND PRACTICE § 589 (1963).
C¥. Opinion of James E. Moriarty, Referee in Bankruptey, Jn re
Kanter, US. District Court, Los Angeles {February 18, 1972),
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published in Los Angeles Daily journal Report Section at 14
(July 14, 1972}, holding unconstitutional subdivision (b} of
Section 688.1 of the Code of Civil Procedure on the ground that
it is an attempt to provide a restriction that applies only in a
bankruptcy proceeding (“It is apparent that CCP 5881 as
amended stands as an obstacle to the rights of a trustee under
Sections 70a(5) and 70c of the Bankruptey Act while other
judgment creditors not so restricted may pursue their rights.
Accordingly, this Court must hold that CCP 688.1¢(b) is in

- conflict with Sections 70a{5) and 70c of the Bankruptey Act and

under the Supremacy Clause of the Constitution said subsection
{(b) of CCP 688.1 is unconstitutional.”).

The second sentence of subdivision (c), purporting to deny
an exemption to Keogh Act plans, conflicted with the
exemption provided such plans under Sections 28002 and 28005
of the Corporations Code. Protection for private pension and

. retirement plans that meet certain requirements is provided by

Sections 28002 and 28005 of the Corporations Code, See also
Section 690.18% (periodic _payments from pension or
retivement fund).

A new subdivision {c) has been added to Section 690.18 to
make clear that this section is not the exclusive source of
exemptions for retirement funds. See the Comment to Section
690.18%.

§ 690.18)4 (added). Exemptions; payments by pension or
retirement plans

Hsec. 8. Section 690.18Y is added to the Code of Civil

Procedure, to read:

690.18%. (a) All periodic payments payable by a
pension or retirernent plan that are not otherwise exempt
by law are exempt from levy of execution in the amount
that is exempted by Section 723.050 without fling a claim
for exemption as provided in Section 690.50.

(b) Nothing in this section limits the applicability of any
exemption otherwise provided by law.

Comment. Section 690.18% has been added to satisfy federal
restrictions on garnishment of “periodic gayments pursuant to
a pension or retiremnent program” provided by Title III of the
Consumer Credit Protection Act of 1968. See 15 US.C. §§ 1672,
1673, Subdivision {b} makes clear that Section 690,18% is not the
exclusive source of exemptions for payments from retirement
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funds. See, e.g., CODE Civ. PROC. § 690.18 {public employees);
Conrr. CopgE § 28005 (plans complying with federal Internal
Revenue Code requirements); Epuc, Cope § 13808 (State
Teachers” Retirement System); GovT, CODE §§ 21201 (Public
Employees’ Retirement Law), 31452 (County Employees
Retirement Law of 1937}.

§ 690.50 {technicul amendment}

SeC. 9. Section 690.50 of the Code of Civil Procedure
is amended to read:

690.36. {a) Ifthe property menticned in Sections 690.1
to 690.28, inclusive, shall be levied upon under writ of
attachment or execution, the defendant or judgment
debtor {herein referred to as “the debtor”), in order to
avail himself of his exemption rights as to such property,
shail within 10 days from the date such property waslevied
upon deliver to the levying officer an affidavit of himself
or his agent, together with a copy thereof, alleging that the
property levied upon, identifying it, is exempt, specifying
the section or sections of this code on which he relies for
his claim to exemption, and all facts necessary to support
his claim, and also stating therein*his address within this
state for the purpose of permitting service by mail upon
him of the counteraffidavit and any notice of the motion
herein provided ¥er purpeses of this seetion; if the

property levied upon comsists of the earnings of o
:udgrﬂeﬂ% debtor; ench dete that earnings are withheld
from the ﬁégnen% debter shall be decrmed to ke the date
suel earpings were levied upen: A judgment debtor shall
have the vight to file a separate elaim of exemption esch
tirne that a withhelding of earnings oceurs; provided; that
i & prior claim of exemption hus been edgadle&teé under
the sarme levss that each separate elnim of exemption
therentter be supperied by a statement under oeth
alleging theefe-h&ageé eﬂeagﬂmees wﬁeh suppert t
pew elaim exemption: ¥ a cloime of excmption
allewed; the judsment erediter shall have the right; ot any
meéurmg Hhe effeetive period of the elaim of exemption;
tomeove the eeurt for consideration of the elaim previcusly
granted on the grounds of a material ehange of
eircumnsiances affecting the debter’s exemption rights: If
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the judgment ereditor does rrake sueh & motion; he must
suppect his motion by & statement voder oath &Hegmg the
ehanged ecirewrnstanees which suppert his metion for
consideration:

(b) Forthwith wupon receiving the affidavit of
exemption, the levying officer shall serve upon the
plaintiff or the person in whose favor the writ runs (herein
referred to as “the creditor™), either personally or by mail,
a copy of the affidavit of exemption, together with a
writing, signed by the levying officer, stating that the
claim to exemption has been received and that the officer
will release the property unless he receives from the |
creditor a counteraffidavit within five days after service of
such writing.

{c) If the creditor desires to contest the claim to
exernption, he shall, within such period of five days, file -
with the levying officer a counteraffidavit alleging that the
property is not exempt within the meaning of the section
or sections of this code relied upon, or if the claim to
exemption be based on Sections 690.2, 690.3, 690.4, 690.5%,
690:6; or 690.18%, alleging that the value of the property
claimed to be exempt is in excess of the value stated in the
applicable section or sections, together with proof of
service of a copy of such counteraffidavit upon the debtor.

(d)} If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.

{e} If such counteraffidavit, with such proof of service,
is so filed, either the creditor or the debtor shall be entitled
toa hearmg in the court in which the action is pending or
from which the writ issued for the purpose of determining
the claim to exemption; the pricrity or division of peyment
between one or more ereditors from noncxempt carnings
under the provisions of Seetion 6005 or the value of the
property claimed to be exempt. Such hearing shall be
granted by the court upon motion of either party made
within five days after the counteraffidavit is filed with the
levying officer, and such hearing must be had within 15
days from the date of the making of such motion unless
continued by the court for good cause. The party making
the motion for hearing shall give not less than five days’
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notice in writing of such hearing to the levying officer and
to the other party, and specify therein that the hearing is
for the purpose of determining the claim to exemption.
The notice may be of motion or of hearing and upon the
filing of the notice with the clerk of court, the motion is
deemed made.

(f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been served
with a copy of the notice of hearing within 10 days after
the filing of the counteraffidavit, the levying officer shall
forthwith release the property to the debtor.

- {g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds
of such sale, and {2) make such other orders as may be
proper under the particular circumstances of the case. Any -
orders so made may be modified or vacated by the court
or judge granting the same, or by the court in which the
proceedings are pending, at .any time during the
pendency of the proceedings, upon such terms as may be
Just.

(h) The levying officer in all cases shall retain physical
possession of the property levied upon if it is capable of
physical possession, or in the case of property not capable
of physical possession, the levy shall remain in full force
and effect, pending the final determination of the claim to
exemption. However, no sale under execution shall be had
prior lo such final determination unless an order of the
court hearing the claim for exemption shall so provide.

(1} Al such hearing, the party claiming the exemption
shall have the burden of proof. The affidavits and
counteraffidavits shall be filed by the levying officer with
the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the
interests of justice. The affidavit of exemption shall be
deemed controverted by the counteraffidavit and both
shall be received in evidence. Nothing herein shall be
construed to deprive anyone of the right to a jury trial in
any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
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‘manner as in the trial of an action. No findings shall be

required in a proceeding under this section. When the
hearing is before the court sitting without a jury, and no
evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied that sufficient facts are shown
thereby, may make its determination thereon. Otherwise,
it shall order the hearing continued for the production of
other evidenece, oral or documentary, or the filing of other
affidavits and counteraffidavits. At the conclusion of the
hearing, the court shull give judgment determining
whether the claim to exemption shall be allowed or not, in
whole or in part, ané maygwejﬁd-gmeﬁ%de’emngthe
priority or divisien of paymeﬂk ORC OF FROPE.
ereditors frem nonexempt corninss under the provisiens
of Seetien 696:6; which judgment shall be determinative as
to the right of the creditor to have the property taken and
beld by the officer or to subject the property to payment’
or other satisfaction of his judgment. In such judgment the
court shalli make all proper orders for the disposition of
such property or the proceeds thereof.

(j} A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise
become final, shall zontinue to hold such property under
attachment or execution, continuing the sale of any
property held under execution until such judgment

- becomes final. However, if a claim to exemption under

Section A90.5% 6906 is allowed by such judgment, the
debtor shall be entitled to a release of the earnings so
exempted at the expiration of three days, unless otherwise
ordered by the court, or unless the levying officer shall
have been served with a copy of a notice of appeal from
the judgment,

{k} When any documents required hereunder are
served by mail, the provisions of this code relating to
service by mait shell be applicable thereto.

{I} Whenever the time allowed for an act to be done
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hereunder is extended by the court, written notice thereof
shall be given promptly to the opposing party, unless such
notice be waived, and to the levying officer.

(m) An appeal lies from any judgment under this
section. Such appeal to be taken in the manner provided -
for appeals in the court in which the proceeding is had.

Comment. Section 690.50 is revised to inciude appropriate
references to Sections 690.53% and 690.18%. The last portion of
subdivision {a) is deleted as unnecessary because it is
superseded by provisions of the Employeess Eamings
Protectcon Law. See Chapter 2.5 {commencing with Section
723.010). The reference to Section 680.6 and the references to
division of earnings between creditors under Section 690.6 have
been deleted to conferm to the amendment of Section 690.6.

§ 710 [technicol amendment)

Src. 10, Section 710 of the Code of Civil Procedure is
amended to read:

710. (a) Whenever a judgment for the payment of
money is rendered by any court 'of this state against a
defendant to whomn money is owing and unpaid by this
state or by any county, city and county, city or
municipality, quasi-municipality, district or public
corporation, the judgmnent creditor may file a duly
authenticated abstract or transcript of such judgment
together with an affidavit stating the exact amount then
due, owing and vnpaid thereon and that he desires to avail
himseif of the provisions of this section in the manner as
follows:

1. IF such money ; wages or valary is owing and unpaid
by this state to such judgment debtor, said judgment
creditor shall file said abstract or transcript and affidavit
with the state department, board, office or commission
owing such money ; wages er salary ro said judgment
debior prior to the time such state department, board,
office or commission presents the claim of such judgment
debtor therefor to the State Controller. Said state
department, board, office or commission in presenting
such claim of such judgment debtor to said State
Controller shail note thereunder the fact of the filing of
such abstract or transcript and affidavit and state the
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amount unpaid on said judgment as shown by said affidavit
and shall also note any amounts advanced to the judgment
debtor by, or which the judgment debtor owes to, the
State of California by reason of advances for expenses or
for any other purpose. Thereupon the State Controller, to
discharge such claim of such judgment debtor, shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due such judgment debtor on
such claim, after deducting from such claim an amount
sufficient to reimburse the state department, board, office
or commission for any amounts advanced to said judgrment

" debtor or by him owed to the State of California, and after

dedueting therefrom an amount equal to one/half or sueh
greater periion a5 s allewed by statute of the United
States; of the earnings ewing to the judgement debtor for
his persenal serviees to the state rendered at any Hime
within 30 days sext preeeding the Aling of such ebstrect op

 teanseript; as will satisfy in full or to the greatest extent the
amount unpaid on said judgrnent and the balance thereof ;,:
if any, to the judgment debtdr.

2. If such money ; wages or salary is owing and unpaid
to such judgment debtor by any county, city and county,
city or municipality, quasi-municipality, distriet or public
corporation, said judgment creditor shall file said abstract
or transcript and affidavit with the auditor of such county,
city and county, city or municipality, quasi-municipality,
district or pubhc corporation {and in case there be no
auditor then with the official whose duty corresponds to
that of auditor). Thereupon said auditor (or other official)
to discharge such claim of such judgment debtor shall pay
into the court which issued such abstract or transcript by
his warrant or check payable to said court the whole or
such portion of the amount due on such claim of such
judgment debtor ;lese&n araeunt equal to onefhalf or such
groater pertion as i ellowed by stetute of the United
States; of the earnings of the debter ewing by the eounty;
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absiract or branseript; as will satisfy in full or to the greatest
extent the amount unpaid on said judgment and the
balance thereof, if any, to the judgment debtor.

{b) The judgment creditor upon filing such abstract or
transcript and affidavit shall pay a fee of two dollars and
fifty cents ($2.50} to the person or agency with whom the
same is filed. |

{¢c} Whenever a court receives any money hereunder,
it shall pay as much thereof as is not exempt from
execution under this code to the judgment creditor and
the balance thereof, if any, to the judgment debtor. The
procedure for determining the claim of exemption shall be
governed by the procedure set forth in Section 690.50 of
this code, and the court rendering the judgment shall be
considered the levying officer for the purpose of that
section. _ '

(d) In the event the moneys owing to a judgment
debtor by any governmental agency mentioned in this
section are owing by reason df an award made in a
condemnation proceeding brought by the governmental
agency, such governmental agency may pay the amount of
the award to the clerk of the court in which such
condemnation proceeding was tried, and shall file
therewith the abstract or transcript of judgment and the
affidavit filed with it by the judgment creditor. Such
payment into court shall constitute payment of the
conderanation award within the meaning of Section 1251
of this code. Upon such payment into court and the filing
with the county clerk of such abstract or transcript of
judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, all parties interested
in said award of the time and place at which the court
which tried the condemnation proceeding will determine
the conflicting claims to said award. At said time and place
the court shall make such determination and order the
distribution of the money held by the county clerk in
accordance therewith.

(e} The judgment creditor may state in the affidavit
any fact or facts tending to establish the identity of the
judgment debtor. No public officer or employee shall be
liable for failure to perform any duty imposed by this
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section unless sufficient information is furnished by the
abstract or transcript together with the affidavit to enable
him in the exercise of reasonable diligence to ascertain
such identity therefrom and from the papers and records
on file in the office in which he works. The word “office”
as used herein does not include any branch or subordinate
office located in a different city.

{f) Nothing in this section shall authorize the filing of
any abstract or transcript and affidavit against : {3 any
wages; or solary ewing to the Coverner; hieutonant
Geoverner; Sceretary of State; Controlier ?reasarep; and
Attorney Generaly of {2y 2ny overpayment of tax, penalty
or interest, or interest allowable with respect to such
overpayment, under Part 10 (commencing with Seclion
17001) or Part 11 (commencing with Section 23001) of
Division 2 of the Revenue and Taxation Code.

(g) Any fees received by a state agency under this
section shall be deposited to the credit of the fund from
which payments were, or would be, made on account of a
garnishment under this section. Fer the purpese of this
peragraph; payments from the Staie Py Rell Revelving
Fund shall be deemed payments made from the fund eut
of which moneys to meet such peyments were transferred
to said revolving fund:

mﬁ@é&geaepmm&tthehmpefﬁhagﬂw

¥ou mey be entided to file o elaim excmpting your
sa&a*yerwages&emexeeuﬂea:%m&yseek&headwee
of any attorney or may; within 10 days from the date your
sedary or wages were levied upen; deliver an affidavit b0
ﬂaeemtrendenngthe}adgmentteexemptsaehedaﬁ
wages-aapm:deém&eehen&%—%efthe@adeef@aﬂ
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Procedure:
(h) This section does not authorize the mtbﬁa]dzng of

earnings of a public officer or employee. The earnings of
a public officer or employee may be withheld only

pursuant to Chapter 2.5 (conumencing with Section

723.010).

Comment. Section 710 is amended to eliminate the use of the
abstract of judgment procedure as a means of garmshmg the
wages or salary of a public officer or employee. The earnings of
public officers and employees may be withheld pursnant to the
Employees” Earnings Protection Law only. See Chapter 2.5
{commencing with Section 723.010).

CHAPTER 2.5. EMPLOYEES' EARNINGS
PROTECTION LAWY

SeEc. 11. Chapter 23 (commencing with Section
723,010) is added to Title 9 of Part 2 of the Code of Civil

Procedure, to read:

CHAPTER 2.5. EMPLOYEES" EARNINGS PROTECTION
Law

Arficle 1. Definifions
Article 1. Definitions

§ 723.010. Short title

723.010. This chapter shail be known and may be cited
as the “Employees’ Earnings Protection Law.”

§ 722.011. Definitions

723.011. As used in this chapter:

(a) “Earnings” means compensation payable by an
employer to an employee for personal services perform
by sach employee whether denominated as wages, salary,
commission, bonus, or ctherwise.

(b} “Employee” means a public officer and any
individual who performs services subject to the control of
%2 ?imployer as to both what shall be done and how it shall

one.
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{c} “Employer” means a person for whom an
individual performs services as an employee.

(d) “Judgment” includes a support order. _

(e) “Judgment creditor” means the person in favor of
whom a judgment is rendered and includes his
representative. As applied to the state, “judgment
creditor” means the specific state agency seeking to
collect a judgment or tax lability.

{f) “Judgment debtor’” means the person against whom
a judgment is rendered and includes a person from whom
the state is seeking to collect a tax liability.

{g) “Person” includes an individual, a corporation, a
partnership or other unincorporated association, and a
public entity. '

Comment. Section 723.011 states definitions used in applying
this chapter. This chapter deals only with the garnishment or
withholding of earnings for services rendered in an
employer-employee relationship. See Section 723.020.:
Subdivisions {b) and {(c) are based on the common law
requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an
emnplovee as long as his employer has the legal right to control
both method and resuit. However, no attempt is made here to
incorporate specific case law arising out of situations involving
problers and issues unrelated to the purposes and procedures
relevant in applying this chapter. “Employee” includes both
private and public employees. See subdivisions (b}, (¢}, and
(g). See also Section 710.

“Farnings” embraces ali remuneration “whether
denominated as wages, salary, commission, bonus, or
otherwise.” The infinite variety of forms which such
compensation can take precludes a more precise statutory
definition. Accordingly, the Judicial Council will be required in
some circumstances to provide by rule, consistent with the
statutory definition, whether certain items are an employee’s
earnings and, if so, the earnings period to which such earnings
are attributable. See Section 723.150. One such item will
probably be vacation credits or pay. Different employers will
treat this form of compensation differently. Generally speaking,
however, vacation pay should be subject to withholding only
when paid, 7e, when the employee goes on vacation or
terminates his employment in circumnstances where he has the
right to be paid his accerued benefits,
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Unlike the definition of “earnings™ used in Title III of the
federal Consumer Credit Protection Act of 1968, the term used
here does not include “periodic payments pursuant to a pension
or retirement program.” Separate trestment is accorded such
payments under Section §90.18%.

Arficie 2. Genercl Provisions
Article 2. General Provisions

§ 723.020. Exclusive procedure for withholding earnings

723.020. The earnings of an employee shall not be
required to be withheld for payment of a debt by means
of any judicial procedure other than pursuant to the
provisions of this chapter. ’

Comment. Section 723.020 makes the Employees’ Earnings
Protection Law the exclusive judicial method of compelling an
employer to withhold earnings. Attachment of earnings before
judgment is abolished by Section 690.6. For provisions relating
to voluntary wage assignments, see Labor Code Section 300. For
issuance of an earnings withholding order to enforce an order
for support, see Section 723.030, Civil Code Section 4701, Penal
Code Section 270h, and Welfare and Institutions Code Section
11489, This chapter has no effect on judgment collection
procedures that do not involve the withholding of an
employee’s earnings. See, eg, Section 690.18 (retirement
funds). See also Sections 690.5%; (paid earnings) and 690.18%
(payments from retirement plan). However, where an
employee’s earnings are sought to be garnished, the creditor
must comply with the provisions of this chapter. This rule
applies to public entities as well as private persons. This chapter,
for example, imposes limitations on the state's ability to garnish
wages for tax delinquencies pursuant to its warrant and notice
procedures. See Article 4 (commencing with Section 723.070).

The Employees’ Earnings Protection Law has no effect on
matters that are preempted by the federal law, such as federal
bankruptcy proceedings~including proceedings under
Chapter X111 of the Bankruptey Act—-and federal tax collection
procedures. E.g.. INT. REV. CODE of 1954, § 6334(c). Nor does
this chapter apply to deductions which an employer is
authorized by statute to make for such items as insurance
premiums and payments to health, welfare, or pensicn plans.
See, e.g, GovT. CODE §§ 1158, 12420; LABOR CODE §§ 224, 300.
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Finally, this chapter does not affect the procedures for the

... examination of a debtor of the judgment debtor provided in

Chapter 2 (Sections 717-723) of this part. See Comment to
Section 723.154.

§ 723.02). Levy mode by earnings withholding order

723.021. Alevy upon the earnings of a judgment debtor
shall be made by an earnings withholding order, directed
to his employer, in accordance with this chapter.

§ 723.022. Employer's duty to withhold; withholding period

723, 022 {a} As used in this section, “withholding
period” means the period which commences on the fifth
day after service of an earnings withholding order upon .
the employer and which continues until the first of the
following dates:

{1) The 125th day after the order was served. ‘

{2) The date of termination requested by the creditor
or ordered by the court.

(3) The date the employer has withheld the full amount
specified in the order.

(b} Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
eamnings withholding order from all earnings of the
employee payable for any pay period of such employee
which ends during the withholding period.

{¢} Notwithstanding subdivision (b), an employer shall
cease withholding pursuant to an earnings withholding
order whenever he is served with a certified copy of a
satisfaction of the judgment upon which the order is based.

(d} An employer is not liable for any amounts withheld
and paid over to a judgment creditor pursuant to an
earnings withholding order prior to service upon the
employer of a written notice of termination of such order
or a certified copy of a satisfaction of the judgment upon
which the order is based.

(e) For the purposes of this section, service shall be
deemed complete on the date the paper served is actually
first received at either the branch or office where the
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employee works or the office from which he is paid.

Comment. Sechion 723,022 states the basic rules governing the
employer’s duty to withhold puorsuant to an earnings
withholding order.

Subdivision (b} requires the employer to withhold from all
earnings of an employee payable for any pay peried of such
employee which ends during the “withholding peried.” See
Section 723.150 (Judicial Council authorized to adopt rules
regarding the pay period to which comnissions, bonuses, and
the Like are attributable). The “withholding period” is

described in subdivision (a), It should be noted that oniy . |

earnings for a pay period ending during the withholding period
are subject to levy. Earnings for prior periods, even though still
in the possession of the employer, are not subject to the order.

An employer may not, however, defer or accelerate any -

payment of earnings to an emplovee with the intent to defeat
or diminish the satisfaction of a judgment pursuant to this
chapter. See Section 723.153.

The withholding period generaily cornmences five calendar
days {not working or business days) after service of ane
withholding order is completed. Subdivision {e) makes clear
that, for the purposes of this section, service is completed when
the particular paper is actually received at the proper office.
Compare Section 723.101. For exarnple, if an order is served on
Friday, the withholding period would commence on the
following Wednesday, See CobDk Civ. PRoc. § 12. The five-day
delay affords the employer time to process the order within his
organization, iLe, deliver the order to the employer’s
booklteeper, make bookkeeping adjustments, and so on. The
introductory clause to subdivision (b} recognizes certain
exceptions to this general rule. An employer is not generally
required to withhold pursuant to two orders at the same time;
thus, a subsequent order will not be given effect. See Section
723.023 (priority of orders) and Comment thereto. Moreover,
withholding may be delayed beyond the normal five-day peried
where a prior assignment of wages is in effect. However, this
delay does not affect the date the withholding period
terminates under subdivision () (1). See LaBor CobDE § 300
and Comment thereto.

The withholding period does not end until the first of the
events described in paragraphs (1) through (3) of subdivision
{a} occurs; thus, the employer has a continuing duty to
withhold.

Paragraph (1) prowdes a general expiration date 125 days
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_ after the date of service—thus, the employer will usually be

required to withhold for 120 days,

Paragraph {2} reflects the fact that a creditor may voluntarily
terminate an order or the cowst may order termination. See
Section 723.105. OFf course, in some situations, the court will only
modify the prior order, and the employer then must comply
with the order as modified.

Paragraph (3) requires the employer to stop withholding
when he has withheld the full amount specified in the order.

Again, it should be noted that there are certain exceptions to
these rules. One of these is stated in subdivision (e} which
requires the employer o stop withholding after he has been
served with a certified copy of & satisfaction of the judgment
upon which the order is based. See Section 723.100 {manner of
service). The judgment creditor has an affirmative duty to so
inform the employer of the satisfaction. See Section 723.027.
Service of an order for the collection of state taxes suspends the
duty of an employer to withhold pursuant to a prior order
{other than an order for support). See Section 723.077 (tax
orders). However, this is only a suspension. After the tax order
is satisfied, if the withholding period for the prior order has not
ended and the duty to withhold has not ended under
subdivision {c), the employer must again withhold pursuant to
the prior order. Similarly, the duty to withhold is not terminated
by the layoff, discharge, or suspension of an employee and, if the
employee is rehired or returns to work during the withholding
period, the employer must resume withholding puersuant to the
order. Finally, the termination of certain types of
orders-——orders for the ccliection of state taxes and support
orders--are governed by separate rules. See Sections 723.030
{support orders); T23.078 (tax orders).

Sometimes an order will be terminated or the judgment upon
which it is based will be satisfied without the employer’s prior
knowledge. Subdivision (d) makes clear that an employer wi
not be subiect to liability for having withheld and paid over
amounts pursuant to an order prior to service of a written
termination of the order or a certified copy of a satisfaction of
judgment. Cf Section 723.078 (tax orders) The employee must
look to the creditor for the recovery of amounts previously paid
out. See Section 723.134 {employer entitled to rely on
documents actually served). See also Section 723.105 {recovery
from creditor of amounts received after order terminated).

An earnings withholding order may also be affected by
federal bankruptcy proceedings.
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§ 723.023. Priority of orders generaily

723.023. {(a) Except as otherwise provided in this

chapter -
loyer shall comply with the first
wlthholdmg orger served upon him,

(2) If the employer is served with two or more orders
on the same day, he shall comply with the order issued
pursuant to the judgment first entered. If two or more
orders served on the same day are also based on judgments
entered upon the same day, the employver shall comply
with whichever one of such orders he selects.

{3) If an earnings withholding order is served during . |

the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

{b) For the purposes of this section, service of an
earnings mthholdmg order shall be deemed complete on
the date it is actually first received at either the branch or
office where the employee works or the office from which
he is paid,

Comment. Section 723.023 establishes the general rules
governing priority of earnings thhholdmg orders. Generally
speaking, the first order served is given priority. Occasionally,
two or more orders will be served on the same day. In this
situation, the employer must comply with the order wiuch was
issued pursuant to the judgment first entered. The date of entry
of judgment will be indicated on the face of the order. See
Section T23.125. In rare instances, orders served the same day
will also be based on judgments entered the same day. In this
situation, the employer has complete discretion to choose the
order with which he will comply. He must, of course, comply
with one of these orders. For exceptions to these basic priority
rules, see Sections 723.030 (support orders) and 723.077 (state
taxes) and the Comments thereto. Uniess the subsequent
earnings withholding order is for state taxes or fqr support, an
order is ineffective if the employer receives the order while he
isrequired to comply with another. In such a case, the employer
does not hold such an order and give it effect when the prior
order expires but returns it. See Section 723.104. However, the
creditor may serve the same order within 43 days after its
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issuance. See Section 723.103({c).

it should be noted that, in some circumstances, the operation
of an order may be suspended, but the duty to withhold is not
terminated. See, eg, Section 723.077 (tax order suspends
operation of prior order); Labor Code Section 300 (suspension
where prior assignment in effect) . See also Comment to Section
723.022. In such cases, as well as in cases where the subsequent
order is not given effect, the employer is required to advise the
creditor who has served the order that is suspended or not given
effect of the reason for the employer’s action. See Sections
723.077 and 723.104, -

An empleyer is generally entitled to rely upon what is served
upon him. See Section 723.154 and Comment thereto. He is not
required to inguire as to whether or not a creditor has either
obtained or served an order improperly. 7

An earnings withholding order may be ‘served either
personally or by certified or registered mail. See Section
723.101. In the latter case, should the employer refuse service
(thus forcing the creditor to serve personally), Section 723,101
makes clear that this action does not cause the creditor to lose
his priority and outlines the rights of the various parties in'such
circumstances.

§ 723.024. Employer's service charge for withhelding

723.024. Fach time an’ employer makes a deduction
from an employee’s earnings pursuant to an earnings
withholding order, he may make an additional deduction
of one dollar ($1) and retain it as a charge for his services
in complying with the earnings withholding order.

Comment. Section 723.024 authorizes, but does not require,
an employer to deduct an additional dollar as a service charge
each time he is required to withhold a portion of his employee’s
earnings pursuant to an earnings withholding order. For
example, if the employee is paid weekly and an amount is
withheld each week pursuant to the earnings withholding
order, the employer may deduct an additional service charge of
one dollar each week. A simnilar one-dollar charge was formerly
authorized under Civil Code Section 4701. A charge of $2.50 was
authorized under Code of Civil Procedure Section 710 when
earnings of a public employee were levied on under that
section.” However, there was no provision authorizing an
employer to make a service charge in copnection with wage
garnishments generalily. .



§ 723.025. Payment to judgment creditor

723.025. The amount required to be withheld pursuant
to an earnings withholding order shall be paid to the
person specified in the order within 15 days after each
payment of earnings is made to the employee unless the
employer elects to pay in regular monthly payments made

- not later than the 15th day of each month. In the latter

case, the initial monthly payment shall include all amounts
required to be withheld from the eammings of the
employee during the preceding calendar month up to the
close of the employee’s pay period ending closest to the
last day of that month, and thereafter each monthly
payment shall include amounts withheld from the
employee'’s earnings for services rendered in the interim
up to the close of the employee’s pay period ending closest
to the last day of the preceding calendar month.

Comment. Section 723.025 specifies when the amounts
withheld pursuant to an order must be paid over to the creditor.
Generally, this must be done within 15 days after the employee
is paid the amount remaining after withholding, but the
employer may elect to make monthly remittances.

Begardless of when, or if, payment is required, the employer
is required to send an employer’s return to the judgment
creditor. See Sections 723.104 and 723.126.

§ 723.026. Judgment creditor to furnish receipt for payment

723.026. Within 10 days after he receives any payment
pursuant to an earnings withholding order, the judgment
creditor shall send the judgment debtor a receipt for such
payment by first-class mail, postage prepaid. The receipt
shall state the amount of the payment received, the
maximum amount that may be withheld pursuant to the
earnings withholding order, and the total amount received
by the creditor during the period the order has been in
effect. No receipt is required for payments received
pursuant to a withholding order for support.

Comment. The receipt required by Section 723.026 not only
provides the judgment debtor with a record of payments made
on the judgment but also enables the judgment debtor to
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determine whether his employer has paid the amount withheld
from his earnings to the judgment creditor.

§ 723.027. Creditor required to notify employer when judgment
satisfied

723.027. If the judgment pursuant to which the
earnings withholding order is issued is satisfied prior to the
end of the withholding period provided in Section 723.022,
the judgment creditor, within five days (Saturday, Sunday,
and holidays excepted) of such satisfaction, shall:

(a) File a satisfaction of judgment in the court which
issued such order; and

{b) Serve a certified copy of such satisfaction on the
judgment debtor’s employer.

Comment. Section 723.027 requires the filing of a satisfaction
of judgment and service of a copy thereof on the employer if the
judgment is satisfied “prior to the end of the withholding
period.” In some cases, the employer will be aware of the
satisfaction by virtue of having himself withheld the amount
necessary to satisfy the judgment. See Section 723.022(a) (3). In
this case, Section 723.027 does not apply. However, the
judgment way be satisfied by additional payments from the
debtor or through other debt collection procedures instituted
by the creditor. If this is the case, Section 723.027 applies, and
the creditor has the duty to notify the employer promptly of the
satisfaction by serving on him a certiied copy of such
satisfaction. As to the general duty of a creditor to furnish a
debtor a satisfaction of judgment, see Section 675. As to manner
of service, see Section 723.101.

§ 723.028. Withholding order for costs and interest

723.028. Subject to Section 723.107, after the amount
stated as owing in the earnings withholding order is paid,
the judgment creditor may apply for issuance of another
earnings withholding order covering costs and interest
that may have accrued since application for the prior
order. '

Comment. Section 723.028 makes clear that a judgment
creditor must apply for another earnings withholding order to

recover costs and interest that accrue following the application
for a prior order. To illustrate: A creditor obtains a judgment
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which his debtor does not pay. The creditor applies for and
secures an earnings withholding order direcied to the debtor’s
employer. The application and order require payment of only
those amounts owing at the time of the application for this
order. See Sections 723.121 {(application for issuance of earnings
withholding order) and 723.125 {(content of i

withholding order). After the application for this order, further
costs may, and intevest on the judgment will, accrue. If the
creditor wishes to recover these amounts by wage garnishment,
he mus: apply for another earnings withholding order,
following the same procedure as before. This application-and
order is subject to the same general requirements as any other
withholding order. It is not entitled to any priority over the
orders of other creditors, and the creditor is required to comply -
with the waiting period prescribed by Section 723.107.

§ 723.029. Llien created by service of earnings withholding order

723.029. Service of an earnings withholding order
creates a lien upon the earnings required to be withheld
pursuant to such order. Such lien shall continue for a
period of one year from the date such earnings became
payable.

Comment. Section 723.029 is the counterpart of subdivision
{c) of Section 688. Section 688(c} provides that the levy under
a writ of execution creates a lien on the property levied upon
for a period of one year from the date of the issuance of the
execution. Service of an earnings withholding order also
constitutes a levy (see Section 723.021), but it is not a levy of a
writ of execntion. Therefore, a separate provision is required to
flegulate the existence, commencement, and duration of the

en,

The purpose of Section 723.029 is to protect the employer
against stale claims and to give the levying creditor priority over
competing claims by third parties where the priority questions
are not aiready regulated by other provisions of this chapter.
See Section 723.023; see also Labor Code Section 300. For
example, if installments are not promptly paid, competing
claims may arise under conflict-of-laws rules (see Sanders v.
Armour Fertilizer Works, 292 U.S. 190 (1934} ) or insupervening
proceedings under the Bankruptey Act (§ 67(a}).

Since the lien is created upon periodic payments, the
one-year period is measured from the date when each
installment required to be withheld becomes payable. This rule
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is comparable to that provided for judgment lens for alimony
and child support payments by Section 674.5 of the Code of Civil
Procedure.

Although the lien is limited to one year, it will not expire if,
before the end of the one-year period, the levying creditor
brings suit against the ernployer for the payment of the sums the
creditor claims should have been paid to him. See Boyle v.
Hawkins, 11 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr. 161 {1969).

§ 723.030. Crders for support

723.030. (a) A “withholding order for support” is an
earnings withholding order to enforce a court order for
the support of any person. A withholding order for support
shall be denoted as such on its face.

(b} Notwithstanding any other provision of this
chapter: '

{1} The restrictions on earnings withholding contained
in Section 723.050 do not apply to a withholding order for
support. The amount to be withheld pursuant to a
withholding order for support shall be limited to the
amount of the continuing periodic payments ordered by
the court in a prior judgment except that, upon motion of
the judgment creditor, after notice and hearing and upon
good cause shown, the court may order that the amount to
be withheld pursuant to a withholding order for support
be increased to include payment, in whole or in part, of
delinquent amounts owing on the prior judgment. in no
case shall the amount an empioyer withholds pursuant to
a withholding order for support exceed the amount of
earnings payable to the judgment debtor by the employer
after deducting all amounts required to be withheld by
law or by any contract which is not revocable by the
emplovee or at his instance. .

(2) An employer shall continue to withhold pursuant to
a withholding order for support until it expires by its terms
or the court orders its termination, except that an earnings
withholding order for support shall aptomatically
terminate one year after the employee is no longer
employed by the employer.

{(3) A withholding order for support shall be given
priority over any other earnings withholding order. An
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employer upon whom & withholding order for support is
served shall withhold and pav over earnings of the
employee pursuant to such order even though he is
already required to comply with another earnings
withholding order.

{4) Subject to paragraph {3) and to Article 3
(cornmencing with Section 723.050), an employer shall
withhold earnings of an employee pursuant to both a
withholding order for support and another earnings
withholding order simultaneocusly.

{5) An employer shall withhold the amount of the
pericdic payments specified in the withholding order for
support. Where the period provided in the order is
different from the pay period of the employee, the
employer shall prorate the amounts withheld so that the
totat amount withheld and paid over to the judgment
creditor for any given period equals the amount required
by the order to be withheld for the same period. The
arnounts withheld shall be paid to the person specified in
the order in accordance with Section 723.025.

Comment. Section 723,030 provides special rules for an
-earnings withholding order to enforce a court order for the
support of any person, including a former spouse of the
judgment debtor. An earnings withholding order for support is
given a different effect than other withholding orders: It is
effective until terminated by the issuing court (it may, of
course, be modified); it is unrestricted in amount; even when
in effect, it does not necessarily preclude withholding on either
a prior or subsequent order. If not earlier terminated by the
court, the order automatically terminates one year after the
employes is no longer emploved by the empioyer. Thus, for
example, if the employee is laid off but returns to work for the
same employer within one vear from the date of the layoff, the
employer must withhold pursuant to the support order. On the
other hand, if the employee does not return to work until more
than one vear from the date he was laid off, the order expires
at the end of the year, and nothing is withheld pursuant to the
order when the employee returas to work. .

The amount specified in the earnings withholding order for
support is always withheld first from the support obligor's
earnings and paid over to the person specified in that order.
However, a prior order remains in effect, and a judgment
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creditor may still obtain an earnings withholding order even
where there is already in effect a prior earnings withholding
order for support. Thus, where there are two orders in
effect—one for support and one for another obligation—the
amount withheld for support is deducted from the employee’s
earnings first. The amount, if any, that may be withheld
pursuant to the other order is determined by subtracting the
amount withheld pursuant to the withholding order for support
from the amount that otherwise could be withheld pursuant to
the other order. See Sections 723.077 and 723.05C
and the Comments thereto.

Paragraph (1} of subdivision (b) is consistent with prior law.
Under prior law, the exemption for 50 percent of a person’s

‘earnings did not apply to a judgment based on a support

obligation. £.g., Bruton v. Tearle, 7 Cal.2d 48, 57, 59 P.2d 933, 957

- (1938} (dictam); Hankins v. Rankins, 52 Cal. App.2d 231, 126

P.ad 125 (1942). Compare WxLF. & INST. CODE § 11489. Also,
under prior law, the court had the power to make an equitable
division of the debtor’s earnings between, for exampile, his first
wife and children and himself and his second family. See
Hanking v. Rankins, supra. Paragraph (1) makes the exemption
provided by Section 723.050 inapplicable. However, the
exemption provided by Section 723.051 is applicable to an
earnings withholding order for support. Paragraph (1) thus
confinues the substance of the prior case law. A determination
that the exemption provided by Section 723.051 applies has no
effect on the support order upon which the earnings
withholding order is based; application for modification of the
original order for support must be made separately. See CivIL
CODE § 4801. Sece also Thomas v. Thomas, 14 Cal.2d 335, 94 P.2d
810 {1939). Accordingly, the obligation imposed by the original
support order will continue and amounts required to be paid
under that order will accumulate until such amounts are paid
or the order is modified.

Article 3. Restrictions on Eornings Withholding
Article 3. Restrictions on Earnings Withholding

§ 723.050. Maximum amount of eornings that may be withheld

723.050. (a) As used in this section, “nonexempt
earnings” for any workweek raeans the eirnings of the
judgment debtor for that workweek less the sumn of all the
following: :

{1) The amount that would be withheld for federal
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personal income taxes from the same amount of earnings
of a single person who claims one exemption.

- (2) amount that would be thhheld for federal
social security taxes from the same amount of earnings if
earned during the first week of a calendar year bya person
subject to withholding for that tax.

(3) The amount that would be withheld for state
disability insurance contributions under Sections 584 and
985 of the Unemployment Insurance Code from the same
amount of earnings if earned -during the first week of a
calendar year by a person subject to withholding for that
puirpose.

(4) The amount that would be withheld for state
personal income taxes from the same amount of earnings

. of a single person who claims one exemption.

(5) An amount equal to 30 times the federal minirnum
hourly wage prescribed by Section 6(s) (1) of the Fair -
Labor Standards Act of 1938 in effect at the time the
earnings are payable. .

{b) Except as otherwise provided in Sections 723.030,
723.074, 723.075, and 723.076, the maximum amount of the
earnings of a judgment debtor in any workweek which can
be withheld pursuant to this chapter shall be computed as
provided in this subdivision, If the nonexempt anminss of
the judgment debtor for the workweek are less than
twenty dollars- ($20), nothing shall be withheld. If the
nonexemteanﬁngsoftbejudgmentdobtorfor&m

are twenty dollars ($20) or mare, ten dollars -
(310) plus 25 percent of the nonexempt earnings in excess
of twenty dollars (320) shall be withheld. Where the
nonexemEt earnings of the judgment debtor for the
workweek are twenty dollars (320) or more, if the amount
computed under this subdivision is not & multipie of one
dollar (81), fractional amounts less than one-half dollar
($0.50) shail be disregarded and fractional amounts of
one-half dollar ($0.30) or more shall be rounded upward
to the next er whole dollar.

{¢) The Judicial Council shall prescribe By rule the
method of computing the amount to be withheld in the
case of earnings for any pay period other than a week,
which method shall be substantlally equivalent in effect to
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that prescribed in subdivision (b).

{d) The Judicial Council shall prepare withholding
tables for determining the amount to be withheld from the
earnings of employees for representative pay periods. The
tables may prescribe the amounts to be withheld
according to reasonable earnings brackets. The tables
prepared by the Judicial Council pursuant to this
subdivision shall be used to determine the amount to be
withheld in all cases where the tables permit computation
of the amount to be withheld,

- Comment. Section 723.030 provides the standard exemption
applicable to all earnings withholding orders other than orders
for support and certain orders for taxes. See Sections 723.030
(support); 723,074 and 723.076 (taxes),See also Section 723.051
(exemption obtained by special hardship showing}.

Section 723.030 reflects policies similar to those underlying
Sections 302 and 303 of the federal Consumer Credit Protection
Act. Thus, in determining the amount of the debtor’s earnings
subject to garnishment, under both this section and the federal
law, certain basic amounts withheld pursuant to law are first
deducted. However, federal law requires the deduction of all
amounts actually “required by law to be withheld,” For
example, the amount actuslly withheld for federal income tax
purposes from the debtor’s earnings is deducted in determining
kis earnings subject to garnishment (“disposable earnings™).
Thus, a debtor claiming a greater number of exemptions will
have less withheld and therefore more subject to garnishment.
This produces the anoinalous situation that a debtor with a large
family and greater needs may have more earnings garnished
than a single debtor with the same gross income and with more
limited needs. Morecover, the fecderal statute does not elaborate
upon what are considerad to be “amounts required by law to be
withheld.” To alleviate these preblems, Section 723.050 specifies
the amouats to be deducted in determining the portion of the
debtor’s earnings which are suhject to garnishment
{“nonexempt earnings”}. These items are related to the
of deductions made under federal law; ;e they are based on the
amounts withheld for federal and state income taxes, social
security, and state disability insurance. See paragraphs (1)-(4)
of subdivision (a). However, the amount deducted to
determine nonexempt earnings is fixed according to a formula
and is not necessarily the amount actually deducted from the
debtor’s earnings. One of the major benefits of this scheme is
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that it permits tables to be prepared which indicate the exact
amount to be withheld from any given ammount of earnings,
Subdivision (d) directs the Judicial Council to prepare tables
which will be distributed to employers required to withhold
earnings. See Section 723.103(b). An employer therefore
generally need not make any computations but will simply
withhold pursuant to an earnings withholding order the amount
listed in the tables provided him.

Both the federal scheme and Section 723.050 make some
provisions for the effect of inflation. The federal statute,
however, merely prowdes floor based on the federal
minimum wage. That ig, the federal statute does not permit the
creditor to reduce the debtor’s weekly d:sposable earnings
below an amount equal to 30 times the federal minimum wage,
As the federal minimum wage is increased, this floor is
increased accordiriy. {Under the federal law in effect on
January 1, 1972, if a debtor’s disposable earnings are less than $48
per week, no garnishment is permitted; if his disposable
earnings are between $48 and $64, all his disposable earnings
above $48 are subject to garnishment; if his disposable earnings
are more than $64 a week, 25 percent of his disposable earnings -
are subject to garnishment.) This floor is not an exemption
excluded from every debtor's earnings. In contrast, paragraph
(5) of subdivision (a) provides a basic minirmmum exemption that
is always deducted in determining nonexempt i
Moreover, subdivision (b) provides a formula that precludes
withholding of less than $10, thus providing additional
protection to low income wage earners and saving employers
the expense of withholding an amount less than $10. C¥ Section
723.074 (state taxes)

Where an earnings withholding order for support is in effect,
the amount withheld pursuant to such order is deducted from
the amount that otherwise would be withheld pursuant to any

other order. See Sections 723.030 and 723.077 and Comments

thereto. Suppose, for example, that an employee’s earnings are
$400 and a withholding order for support is in effect which
requires $40 to be withheld. Assumne that the table prepared
pursuant to Section 723.050 limits the amount that may be
withheld on $400 earnings to $54. To determine the maximum
amount which may be withheld pursuant to another earnings
withhoelding order, the $40 withheld pursuant to the support
order is subtracted from $34, leaving $14 as the maximum
amount that may be withheld pursuant to the other order. The
amount that could be withheld pursnant to an earnings
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withholding order for taxes would be computed in the same
manner using the table prepared pursuant to Section 723.074.

§ 723.051. Amounis essential for family support exempt
The portion of his earnings which a judgment
- debtor proves is essential for the support of himself or his
family is exempt from levy under this chapter unless the
debt is incurred for personal services rendered by any
employee or former employee of the judgment debtor.
This standard recognizes that the exemption provided by
Section 723.050 should be adequate, except in rare and
unusual cases, to provide the amount essential for the
support of the judgment debtor or his family. This
standard also recognizes that the exemption provided by
Section 723.050 may not be adequate, for example, in cases
where there are a large number of members of the
judgment debtor’s family who are dependent upon his
earnings for their support. Neither the judgment debtor’s
accustomed standard of living nor a standard of living
“appropriate to his station in life” is the criterion for
measuring the debtor’s claim for exemption under this
section. . ) "

(b) If the earnings withholding order is cne de=
seribed in Section T23.030 and the judgment debtor
claims the exemption provided by subdivision (&),
the court shuell make an equiteble divizion of the

Judgment debtor's earnings and shall make an appro-
priate order on the claim of exemption.

- Comment, Section 723.051 is based on the exemption formerly
. provided by subdivision (¢) of Section 690.6. However, the
standard for the exemption provided here is more restrictive
than former subdivision (¢} of Section 690.6 (“essential for
support’™ as compared to “necessary for the use”). This striet
standard recognizes that the liberal exemption provided hy
Section 723.050 should be adequate except in a small percentage
of cases such as, for example, where the debtor has five or six
children who are dependent on his earnings for their support
or has Jarge medical expenses. See also Section 723.124 (content
of judgment debtor’s financial statement). Section 723.05] {s not
intended to be used for the mainténance of a life style
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appropriate to the debtor’s station in life or an accustomed
standard while the debtor owes money on unsatisfied
judgments against him. The last sentence of Section 723.051
retains existing law. See the Comment to Section 723.030.

Former subdivision {c) of Section 690.6 prevented the debtor
from claiming the support exemption if the debt sought to be
collected was incurred “by the debtor, his wife, or his family for
the common necessaries of life.” In actual operation, the effect
of the “cominon necessaries” rule in California was to decide
the question whether cémpeting creditors couid reach e
debtor’s earnings neither from the debtor’s point of « ... the
needs of the debtor’s dependents were ignored) nicr frvm the
creditor’s viewpoint (no consideration was given to whether
the creditor was careful to advance credit to the debtor only
after ascertaining that his credit worthiness showed an ability to_
pay or whether the creditor provided the debtor with quality
goods or services). Rather, the claims of competing creditors for
earnings could be decided on the technical, and usually
irrelevant, issue of what was a “common necessary of life.” See,-
e.g, Los Angeles Finance Co. v, Flores, 110 Cal. App.2d Supp.
850, 243 P.2d 139 {(Sup. Ct L.A., App. Dep’t 1952), The
“common necessary” exception, has accordingly
eliminated.

Article 4. Earnings Withholding Orders for Taxes

Article 4. Earnings Withholding Orders
for Taxes

§ 723.070. Definitions

723.070. As used in this article: '

{a) “State” means the State of California and includes
any officer, department, board, or agency thereof. .

{b) “State tax liability” means a liability, including any
penalties and accrued interest and costs, for which the
state would be authorized to issue {1) & warrant pursnant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7881, 90C1, 10111, 16071, 18906, 26191, 30341, .
or 32365 of the Revenue and Taxation Code or (2) a notice
of levy pursuant to Section 1755 of the Unemployment
Insurance Code or (3) a notice or order’ to withhold
pursuant to Sections 6702, 7851, 8952, 10051, 11451, 16101,
18817, 26132, 30311, or 32381 of the Revenue and Taxation
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Code.

Comment. Section T23.070 provides definitions for terms used
in this article.

“State” means the state or any agency thereof. Where the
term “state” is used in this article, it refers to the particular state
agency that administers the particular tax law under which
recovery of the delinquent tax is sought. See Section 723.011 {e).

The definition of “state tax liability” makes this article apply
to those tax liabilities for which a warrant may be issued
pursuant to Section 1785 of the Unemployment Insurance Code
{unemployment compensation contribution) or Section 6776
{sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use
fuel tax), 10111 (motor transportation tax), 16071 (gift tax),
18906 {personal income tax), 26191 (bank and corporation
taxes), 30341 (cigarette tax), or 32365 {alcoholic beverage tax)
of the Revenue and Taxation Code or for which a notice of levy-
may be given pursuant to Section 1755 of the Unemployment
- Insurance Code (unemployment compensation contributions)
or for which a notice or order to withhold may be given pursu-
ant to Section 6702 {sales and use tax), 7851 (vehicle fuel license
tax), 8952 {use fuel tax), 10051 (motortransportation tax), 11451
{(private car tax), 16101 (gift tax), 18817 {personal income tax),
26132 (bank and corporation taxes), 30311 (cigarette tax), or
%20333 {alcoholic beverage tax) of the Revenue and Taxation

§ 723.071. Exclusive procedure for withholding earnings for state
rax liability

723.071. This chapter shall not limit the state’s right to
collect a state tax liability except that no levy upon
earnings of an employee held by an employer shall be
etfective unless such levy is made in accordance with the
provisions of this chapter and the methods of collection
referred to in sabdivision (b) of Section 723.070 may not
be used to require an employer to withhold earnings of an
employee in payment of a state tax liability.

Comment. Section 723.071 makes .clear that the levy
procedure for withholding earnings of an employee for the
collection of state tax liability provided in the®Employees’
Earnings Protection Law is exclusive. The authorization, for
example, to direct orders to third persons who owe the taxpayer
money found in Section 18817 {personal income tax) and
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Section 26132 (bank and corporation tax} of the Revenue and
Taxation Code is limited by Section 723.07). This article deals,
however, only with levy on earnings to collect certain state
taxes. The collection of federal taxes is accomplished pursuant
to federal lJaw and caanot be limited by state law. See INT. REV.
CODE of 1954, § 5334 {c). As to other taxes not within the scope
of this article, the tax obligation must be reduced to judgment,
and the taxing authority may then obtain an earnings
withholding order Lke any other ereditor; such order is treated
the same as any other earnings withholding order, and this

article does not apply. -

§ 723.072. Withholding order for tuxes; notice and apportunity
for review of liability before order issued

723.072. (a}) A “withholding order for taxes” is an
earnings withholding order issued pursuant to this article
to collect a state tax liability and shall be denoted as a
withholding order for taxes on its face.

lfb) A withholding order for taxes may only be issued
where: '

(1) The existence of the state tax Hability appears on the
face of the taxpayer’s return, including a case where such
tax liability is disclosed from the taxpayer’s return after
errors in mathematical computations in the return have
been corrected; or

{2) The state tax liability has been assessed or
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had available an opportunity to have
the proposed assessment or determination reviewed by
appropriate administrative procedures, whether or not he
took advantage of that opportunity.

{(¢) In any case where a state tax liability has been
assessed or determined prior to January: 1, 1874, and the
state determines that the requirements of subdivision (b}
may not have been satisfied, the state may send a “Notice
of Proposed Issuance of Withholding Order for Taxes™ to
the taxpayer at his last-known address by first-class mail,
postage prepaid. The notice shall advise the taxpayer that
he may have the assessment or determination reviewed by
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appropriate administrative procedures and how he may
obtain such a review. If the taxpayer is sent such a notice
and requests such a review within 30 days from the date
the notice was mailed to him, the state shall provide
appropriate administrative procedures for review of the
assessment or -determination and shall not issue the
withholding order for taxes ungl the administrative
review procedure is compieted. If the taxpayer is sent such
a notice and does not request such a review within 30 days
from the date the notice was mailed to him, the state may

issue the withholding order for taxes. ”

{d) A withholding order for taxes may be issued
whether or not the state tax Hability has been reduced to
judgment.

Comment. Section 723.072 provides that no withholding order
for taxes may be issued unless the state tax liability either
appears on the face of the taxpayers tax return or has been
determined in an administrative ‘proceeding in which the
taxpayer had notice and an opportunity for administrative
review. See Greene v. Franchise Tax Board, 27 Cal. App.3d 38,
103 Cal. Rptr. 483 (1972). However, no review of the
taxpayer’s tax liability is permitted in court proceedings
under this chapter. See Section 723.082.

Few state tax liabilities are reduced to judgment.
Subdivision (d) recognizes this. '

§ 723.073, Provisions govemning fox withholding orders

723.073. Except as otherwise provided in this article,
the provisions of this chapter govern the procedures and
proceedings concerning a withholding order for taxes.

Comment. Section 723.073 makes clear that the provisions of
this chapter governing earnings withholding orders are
applicable to withholding orders for taxes except to the extent
thgt this article contains special provisions apphcable to such
orders,

§ 723.074. Agency issued withholding order for taxes

723.074. (a2) The state may itself issue a withholding
order for taxes under this section to collect a state tax
liahility. The order shall specify the maximum amount that
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may be withheld pursuant to the order (unpaid tax
liability inciuding any penalties, accrued interest, and
costs). '

(b} The amount to be withheld by the employer
pursuant to an order issued under this section shall be the
amount required to be withheld pursuant to subdivision
(¢) or such lesser amount as is specified in the order.

(¢} Unless a lesser amount is specified in the order, the
amount to be withheld pursuant to an order issued under
this section is two times the maximum amount that may be
withheld under Section 723.050, except that the state may
require that ten dollars ($10) be withheld if (1) the
taxpayer’s nonexempt earnings {as defined in Section
723.050) are twenty dollars ($20) or more but less than
thirty dollars {$30) or (2) the amount of the taxpayer’s -
earnings is sufficient that a portion of his earnings would
be withheld pursuant to Section 18806 of the Revenue and
Taxation Code if such earmings were subject to
withholding under that section but the amount of his
earnings is not sufficient to permit withholding under
Section 723.050. In determining whether the earnings are
sufficient so that a portion of the earnings would be
withheld pursuant to Section 18806 of the Revenue and
Taxation Code, the table issued under that section
applicable to 2 single person without allowance for
additional exemptions shali be used. The state shall
prepare withholding tables for determining the amount to
be withheld from the earnings of employees for
representative pay periods pursuant to orders issued
under this section. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets.
The tables shall be used to determine the amount to be
withheld in all cases where the tables permit computation
of the amount to be withheld.

Comment. Section 723.074 specifies the procedure to be
followed when the state taxing agency itself issues the
withholding order for taxes. In such case, no application to a
court for the order is required. Under an order issued pursuant
to Section 723.074, the employer may be required to withhold
not more than twice the amount permitted to be withheld
pursuant to Section 723.030 {(except that $10 is required to be
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withheld in certain instances where the amount of earnings
would not be sufficient to require withholding under Section
723.050). The state taxing agency provides the employer with
withholding tables prescribing the amount to be withheld
pursuant to orders issued under this section. The amount
determined according to the applicable table must be withheld
by the employer unless the order itself specifies a lesser arnount
or the amount to be withheld is reduced pursuant to subdivision
{c) or (d) of Section 723.075.

§ 723.075. Nofice to taxpayer; reduction in amount withheld

723.075. (a) This section applies to any withholding
order for taxes issued under this article. .

{b) Together with the withholding order for taxes, the
state shall serve upon the employer an additional copy of
the order and a notice informing the taxpayer of the effect
of the order and of his right to hearings and remedies '
provided in this chapter. Within five days from the date of
service, the employer shall deliver to the taxpayer a copy
of the order and the notice, ‘except that immediate
delivery shall be made where a jeopardy mthholdmg
order for taxes has been served. If the taxpayer is no longer
employed by the employer and the employer does not
owe him any earnings, the employer is not required to
make such delivery.

{¢) The state shall provide for an administrative
hearing to reconsider or modify the amount to be withheld
pursuant to the withholding order for taxes, and the
taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing, the
hearing shail be provided, and the matter shall be
determined, within 15 days after the request is received by
the state.

(d) After the state has made its determination under
subdivision {¢), the taxpayer may file a claim of exemption
to claim the exemption provided by Section 723.051, in the
manner provided in Section 723.105, with a court of record
in his county of residence. No fee shail be charged for filing
such claim of exemption. After hearing, the court may
modxfy the withholding order for taxes previously issued,
but in no event shall the amount required to be mthheld
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be less than that permitted to be withheld under Section
723.050, )

Comment. Section 723.073 requires service of a copy of the
order and a notice inforrming the cmployee of the effect of the
order and his right to hearings and other remedies. These
papers are served on the employer who is required to deliver
thein to the employee. CF Section 723.104 (ordinary
withholding orders). See also Secticn 723.155 {employer not
subject to civil lLiability). Section 723.075 requires that the
taxpayer first seek administrative relief before he can claim the
exemption provided by Section 723.051 (hardship exermption)
in a court proceeding. Notwithstanding the hardship exemption
provided by Section 723.051, the state taxing agency is entitled’
to a withholding order in an amount not less than the amount
permitted to be withheld under Section 723.050 even though
there is a court hearing on the employee’s claim that his .
earnings are essential for support.

§ 723.076. Court issued withholding order for taxes

723.076. (a) A withholding order for taxes may be
issued pursuant to this secHon requiring the employer of
the taxpayer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to
an order issued under Section 723.074.

(b} The state may, at any time, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax Lability.

{¢} The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

{I) A copy of the application,

(2} A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application.

{d) Upon the filing of the application, the court shall
immediately set the matter for hearing and the court clerk
shail send a notice of the time and place of the hearing by
first-class mail, positage prepaid, to the state and the
taxpayer. The notice shall be deposited in the mail at least
10 days before the day set for the hearing.
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(e} After hearing, the court shall issue a withholding
order for taxes which shall reguire the taxpayer’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpayer
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.050.

{f The state may issue a temporary earnings holding
order, which shall be denoted as such on its face, in any
cdase where the state intends to apply for withholding
order for taxes under this section and has determined that
the collection of the state tax liability will be jeopardized -
in whole or in part if the temporary earnings holding order
is not issued. The texnporary earnings holding order shall
be directed to the taxpayer’s employer and shall require -
him to retain in his possession or under his control all or
such portion of the earnings of the taxpayer then or
thereafter due as is specified in the order. Together with
the temporary earnings holding order, the state shall serve
upon the employer an additional copy of the order and a
notice informing the taxpayer of the effect of the order
and of his right to remedies provided in this chapter. Upon
receipt of the order, the employer shall deliver to the
taxpayer a copy of the order and notice. If the taxpayer is
no longer employed by the employer and the employer
does not owe him any earnings, the employer is not
required to make such delivery. The temporary earnings
holding order expires 15 days from the date it is served on
the employer unless it is extended by the court on ex parte
application for good cause shown. If a temporary earnings
holding order is served on an employer, the state may not
thereafter, for a period of six months, serve on the same
employer another temporary earnings holding order for
the same employee unless the court for good cause shown
otherwise orders. Sections 723.153 and 723.154 apply to
temporary eamnings holding orders issueds under this
section.

Comment. Section 723.076 provides a procedure whereby the
taxing agency can obtain an order, after court hearing, that
requires the employer to withhold all of the employee’s
earnings in excess of the amount essential for the support of the
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taxpayer and his family. An order may be obtained under
Section 723.076 that requires the withholding of more than the
amount that the state taxing agency could require the employer
to withhold purswant to un order issued by the agency itself
under Section 723.074. This grant of authority is not intended as
a directive that such authority be used generally. This extreme
remedy eould be harsh in its application and should be used
sparingly. The state taxing agency is always entitled to a
withholding order in an amount not less than the amount
permitted to be withheld vnder Section 723.050 even though
there is a court hearing on the employee's claim that al! of his
earnings are essential for the support of the taxpayer and his
family. Provision is made in subdivision (f) of Section 723.076 for
a temporary order directing the employer to hold any earnings
of the employee then or thereafter due. Such orders should be
used only in rare and unusual cases.

§ 723.077. Priority of orders

723.077. {a) Subject to subdivision (b}, an employer
upon whom a withholding order for taxes is served shall
withhold and pay over earnings of the employee pursuant
to such order and shall cease to withhold earnings
pursuant to any prior order except that a withholding
order for support shall be given priority as provided in
Section 723.030. When an employer is required to cease
withholding earnings pursuant to a prior order, he shall
notify the judgment creditor who obtained the prior order
that a supervening withholding order for taxes is in effect.

(b) An empioyer shall not withhold earnings of an
employee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect, and, in such
case, the subsequent withholding order for taxes is
ineffective.

Comment. Section 723.077 deals with the priority a tax
withholding order is to be given with respect to other earnings
withholding orders. A withholding order for taxes takes priority
over any prior order except one for support or another
withholding order for taxes. As indicated in the Comment to
Section 723.030, a support order always takes priority over any
other order. Thus, where a support order is in effect and a
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subsequent tax order is received, the ernployer will continue to
withhold for support, and the amount withheld pursuant to the
tax order will be reduced by the arnount withheid pursuant to
the withholding crder for support. Similarly, where 2 tax order
is in effect and & support order is served, the support order again
takes priority. See the Comments to Sections 723.030 and
723.050. However, where the prior order is for the collection of
a debt other than for taxes or support, the tax order displaces
the prior order, and the employer must withhold only pursuant
to the tax order until the tax debt is completely paid. I the
earnings withholding order for taxes is satisfied during the
withholding period of the pricr order {Section 723. 022}, the
employer must then again withhold pursuant to the prior order
Where there is a prior tax order in effect, the second tax order -
is ineffective; the employer may not withhold pursuant to the
second order and must promptly notify the agency which issued
or obtained the second order of the reasen for his action. See :
Section 723.104(b).

§ 723.078. Withholding period; notice terminating order

T23.078. (a) Exceptas provided in subdivision (b), the
employer shall not withhold pursuant to a withholding
order for taxes from earnings of the employee payable for
any pay period of such emplovee that ends prior to the
fifth day after service of the order.

{b} A “jeopardy withholding order for taxes,” which
shall be denoted as such on its face, is a withholding order
for taxes that requires that the employer withhold
pursuant to the order from earnings dus to the employee
at the time of service of the order on the employer and
from earnings thereafter due. A jeopardy withholding
order for taxes may be issued only where the state has
determined that the collection of a state tax lability will
be jeopardized in whole or in part by delaying the time
when withholding from earnings commences.

(¢} Anemployer shall continue to withhold pursuant to
a withholding order for taxes until the arnount specifiedin
the order has been paid in full or the order is withdrawn,
except that the order shall automatically terminate one
year after the employee is no longer employed by the
employer, The state shall promptly serve on the empioyer
a notice terminating the withholding order for taxes if the
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state tax liability for which the withholding order for taxes
was issued is satisfied before the employer has withheld
the full amount specified in the order, and the employer
shall discontinue withholding in compliance with such
notice.

Comment. Subdivision {a) of Section 723.078 requires the
employer to withhold commencing at the same tirne as with any
other order. CFf Section T23.022. Subdivision (b) provides for a
jeopardy withholding order that requires immediate
withholding. Such an order should be used nnly in rare and
unusual cases, Subdivision {¢) requires the employer to
withhold eamings pursuant to a withholding order for taxes
until the amount specified in the order has been paid in full and
provides for a notice if the tax liability is satisfied before the full
amount specified in the order has been withheld. The notice
required by Section 723.078 is in lieu of the notice provided by
Section 723.027. As to the automatic termination of the order
one year after the employee is no longer employed by the
employer, see the discussion of the comparable requirement in
the Comment to Section 723,030,

§ 723.079. When receipt required

723.079. No receipt need be sent to the taxpayer for
amounts paid over to the state pursuant to a withholding
order {or taxes unless the taxpayer has requested in
writing that he be sent receipts for such amounts.

Comment. Section 723.079 provides an exception to the
requirement of Section 723.026.

§ 723.080. Service

723.080. Service of a withholding order for taxes or of
any other notice or document required under this chapter
in connection with a withholding order for taxes may be
made by firstclass mail, postage prepaid, or by any
authorized state employee. Service of a withholding order
for taxes is complete when it is received by tha employer.
Service of, or the providing of, any other notice or
document reqwred to be served or provided under this
chapter in connection with a withholding order for taxes
is complete when the notice or document is deposited in
the mail addressed to the last known address of the person
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on whom it is served or to whom it is to be provided.

Comment, Section 723080 provides special provisions for
service of notices, documents, and orders under this article. This
special service provision is in lien of the one preseribed by
Section 723.101.

§ 723.081. Forms

723.081. Except for the forms referred to in Section

723.076, the state shall prescribe the form of any order,
notice, or other document required by this chapter in
connection with a withholding order for taxes

notwithstanding Sections 723.100 and 723.120, and any

form so prescribed is deemed to comply with this chapter.

Comment. Section 723.081 requires that forms used in
connection with this article be preseribed by the state taxing
agency administering the particular tax law except that the
Judicial Council prescribes the forms used in connection with
court issved orders under Section 723.076.

§ 723.082. Review of rox liability

723.082. No review cof the taxpayer’s tax Mability shall
be permiited in ary court proceedings under this chapter.

Comment. Section 723.082 wmakes clear that the court, in a
proceeding to determine whether a withholding order for taxes
should be modified or terminated because of hardship, may not
review the taxpayer’s tax lability.

§ 723.083. Refund of employer's service charge

723.083. If the state determines that a withholding
order for taxes has been issued in error or that there is no
tax lability, the state may refund to the employee any
amounts deducted by his employer pursuant to Section
723.024.

Comment. Section 723.083 authorizes the state to refund the
employer’s service charge to the employee if the withholding
order for taxes is issued in error or there is no tax liability.

|
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§ 723.084. Warrant or notice deemed withholding order for taxes

723.084. Where a warrant, notice of levy, or notice or
order to withhold {referred to in subdivision (b) of Section
723.070) is served on the employer, it shall be deemed to
be a withholding order for taxes if the form provides notice
on its face that it is to be treated as a withholding order for
taxes as to any earnings that are subject to the provisions
of this chapter.

Comment, Section 723,084 deals with the situation where it is
not clear whether an employer-employee relationship exists.
The warrant, notice of levy, or notice or order to withhold may
- be issued on the assumption the taxpayer is an independent
contractor. However, so that the taxpayer cannot avoid the
withholding by claiming that he is an employee and that his
earnings may be withheld only pursuant to an earnings
withholding order, Section 723.084 provides that the warrant,
notice, or order may require that it be treated as an earnings
withholding order if the taxpayer is an employee.

Article 5. Procedure for Issuance of Earnings Withholding

Or‘cl'ers
Article 5. Procedure for Issuance of
Earnings Withholding Orders

§ 723.100. Judicial Council authorized to prescribe practice and
procedure

723.100. Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice
and procedure in proceedings under this chapter except
for the state’s administrative hearings provided by Article
4 (commencing with Section 723.070).

Comment. Article 5 outlines generally the procedure for
issuance und review of an earnings withholding order; however,
Section 723.100 authorizes the Judigial Council to provide by
rule for the practice and procedure in proceedings under this
chapter. The state tax agency prescribes the rules of procedure
f;or administrative hearings under Article 4 {(withholding orders

or taxes). ) :
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§ 723.101. Service; recovery of costs

723.101. {a) Service under this chapter shall be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative.

{b} Notwithstanding Section 1032.6, except as provided
" in subdivision (c}, a judgment creditor is not entitled to
the costs of service under this chapter which exceed the
cost of service by certified mail with return receipt
requested.

{c)} If the employer of the judgment debtor refuses to
accept service by registered or certified mail, the cost-of
service by personal delivery may be recovered from the
judgment debtor. , ,

(d) Where the employer- of the judgment debtor
refuses to accept service by mail of an earnings
withholding order and the judgment -creditor
subsequently serves such order by personal delivery and
his order is denied effect because an intervening order has
been given effect, upon application of the judgment
creditor, the court which issued the judgment creditor his
original earnings withholding order shall make a special
order directed to the employer to cease withholding
under the intervening order and to comply with the
original order. In these circumstances, for the purposes of
Section 723.022, service of the original order shall be
deemed complete on the date of service of the special
arger directing the emplover to comply with the original
order.

Comment. Subdivision (a) of Section 723.101 specifies the
means by which service must be accomplished under this
chapter. Although personal service is authorized, it is
anticipated that the convenience and econemy of service by
mail will result in the general use of this method. In any event,
subdivisions {b) and (¢} make ciear that, regardiess of which
means is actually used, the recovery of the costs of service is
limited to the cost of service by certified mail with return
receipt requested unless this form of service is first refused by
the person being served. Only in such circumstances may the
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cost of personal delivery be recovered. See subdivision {c).
Subdivision (d) provides certain special rules for problems
which can arise where mail service has been refused. For
exarnple, suppose creditor A mails an earnings withholding:
order to his debtor’s employer and the employer refuses to
accept such mail. Creditor 4 then serves his order by personal
delivery but, in the meantime, creditor & has served an order
requiring the withholding of the wages of the same debtor and
BS order has gone into effect. It would be unfair to A-to deny
him his priority because of the employer's refusal. Accordingly, .

~ subdivision {d) permits 4 to apply to the court which issued

A% original earnings withholding order for an order to the
employer directing him to stop withholding pursuant to B%
order and to give effect to A% earnings withholding order. So-
that A4 may have the benefit of a full 120-day withholding, A%
earnings withholding order is deemed to have been served on
the date of service of the special court order made pursuant to
subdivision {d). It should be noted that subdivision (d) only
preserves the priority which A would have had if the employer
had accepted the mail service. Thus, where the intervening
order is a withholding order for taxes, A is not entitled to
displace the taxing agency. See Section 723.077. The remedy
provided by subdivision {d) is exclusive. 4 is not entitled to
recover arounts previously paid to B from either B or the
employer, and A’s order is not given retroactive effect.
Special provisions as to when service is complete for
particular purposes are found in Sections 723.022(e)
{withholding period) and 723.023(b) (priority of orders). As to
service of withholding orders for taxes, see Section 723.080. -

§ 723.102. Applicotion for issuonce of eormings Qiﬁrhcid’mg order

723.102. A judgment creditor may apply for the
issuance of an earnings withholding order by filing an
application, in the form prescribed by the Judicial Council,
with the clerk of the court which entered the judgment
pursuant to which the earnings withholding order is
sought. Within five days (Saturday, Sunday, and holidays
excepted) after the filing of the application, the court
clerk shall issue an earnings withholding order in the form
prescribed pursuant to Sections 723.120 and 723.125.

Comment. Section 723.102 requires a judgment creditor to
apply for an earnings withholding order to the court which
granted him- the judgment. For the reGuired content of the
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spplication, see Section 723.121. For special provisions
regarding the issuance of a withholding order for taxes, see
-Article 4 (commencing with Section 723.670). The last sentence
of Section 723.102 makes clear that an earnings withholding
order shall he promptly issued on the ex parte application of a
" judgment creditor. The debtor may claim an exemption . .
pursuant to Section 723.103, have such order modified or
terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order; but this does not -
affect the initial issvance of the order.

§ 723.103. Transmittel of order and information to emplayer

723.103. (a) The judgment creditor shall serve upon
the designated employer all of the following:

{1} Two copies of the earnhings withholding order.

{2} The form for the employer’s return.

(3) Notice to employee of earnings withholding order
in the form prescribed pursuant to Sections 723.120 and
T723.122.

(b} At the time he makes service pursuant to
subdivision (a), the judgment creditor shall provide the
employer with a copy of the employer’s instructions and
withholding tables referred to in Section 723.127. The
Judicial Council may adopt rules prescribing the
circumstances when compliance with this subdivision is
not reguired.

{¢) An earnings withholding order served upon the
employer more than 45 days after its date of issuance is
ineffective.

Comment. Section 723.103 prescribes what must be served
upon the employer by the judgment creditor and when such
service must be accomplished to be effective (order must-be
served within 45 days of its issuance). Section 723.103 requires
that the creditor serve on the employer an extra copy of the
-order and a notice advising the employee of the effect of the
order and his rights with respect to the order, The employer is
required to deliver these papers to the employee within five
days of service. See Section 723.104.
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§ 723.104. Delivery of papers to employee; employer's return

723.104. Any employer who is served with an earnings
withholding order shall:

‘(a) Deliver to the judgment debtor a copy of the
earnings withholding order and the notice to employee of
garnings withholding order within five days from the date
of service. If the judgment debtor is no longer employed
by the employer and the employer does not owe him any
earnings, the employer is not required to make such
delivery.

(b) Complete the employer’s return on the form
provided by the judgment creditor and mail it by first-class’
mail, postage prepaid, to the judgment creditor within 15
days from the date of service unless a longer permd is
specified by the Judgment creditor. If the earnings
withholding order is ineffective, the employer shall state
in his employer’s return that he is not complying with the
order for this reason and shall return the order to the
judgment creditor with the employer’s return,

Comment, Section 723.104 requires the employer to deliver to
the employee a copy of the order and a notice advising the
employee of his rights. See Section 723.1353 (employer not
subject to civil liability).

Section 723.104 also requires the employer to fill out and mail
an employer’s return to every judgment creditor who servesan
earnings withholding order. Such a return must be made even
though the order is not given effect. See Comment to Section
723.023. If the order is not given effect, the employer must
indicate the reason and return the order For the form of the
return, see Section T23.126. ‘

§ 723.105. Judgmaent debtor's claim of exemption

723.105. {a) A judgment debtor may claim an
exernption under this chapter if:

(1) No prior hearing has been held with respect to the
earnings withholding order; or

{2) There has been a material change in circumstances
since the time of the last prior hearing on the earnings
withholding order.

(b) A claim of exemption shall be made by filing with
the court clerk an original and one copy of (1) the
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judgment debtor’s claim of exemption and {2} if he claims
the exemption provided by Section 723.051, his financial
statement. :

(c) Forthwith upon the tiling of the claim of exemption,
the couri cierk shall send to the judgment creditor by
first-class mail, postage prepaid, all of the following:

(1) A copy of the claim of exemption.

{2) A copy of the financial statement if there is one.

{3) A notice of clairn of exemption, stating that the
claim of exemption has been filed and that the earnings
withhelding order will be terminated, or modified to
reflect the amount of earnings claimed to be exempt in the
claim of exemption, unless a notice of opposition to the
claitn of exemption is filed with the court clerk by the
judgment creditor within five days (Saturday, Sunday, and
holidays excepted) after the date of the mailing of the
aectice of claim of exernption.:

{3} A judgment creditor who desires to contest a claim
of exemnption shall, within five days (Saturday, Sunday,
and holidays excepted) after the date of the mailing of the
notice of claim of exemption, file with the court clerk a
notice of opposition t¢ the claim of exemption.

{e} If the court clerk does not receive a notice of
opposition within the five-day period, he shall send to the
employer by first-ciass,mail, postage prepaid, one of the
following:

{1} A notice that the earnings withholding order has
been terminated if all of the judgment debtor’s earnings
was claimed to be exempt.

(2} A modified earnings withholding order which .
reftects the amount of earnings claimed to be exempt in
the claim of exemption if only a portion of the judgment
debtor’s earnings was claimned to be exempt.

(f} If a notice of opposition to the claim of exemption
is filed with the court clerk within the five-day period, the
court clerk shall set the matter for hearing, which hearing
shall be held within 15 dayy after the date the notice of
opposition is fited. The court clerk shall send a notice of the
time and place of the hearing to the judgment debtor and
judgment creditor by first-class mail, postage prepaid. The
notice shall be deposited in the mail at least 10 days before
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the day set for hearing.

{g) If, after hearing, the court orders that the earnings
withholding order be modified or terminated, the clerk
shall prompily send by first-class mail, postage prepaid, to
the employer of the judgment debtor (1) a copy of the
modified earnings withhoiding order or {2} a notice that
the earnings withholding order has been terminated. The
court may order that the earhings withholding order be
terminated as of a date Whlch precedes the date of
hearing.

(h) If the earnings mthhuldmg order is terminated by
theé court, unless the court otherwise orders or unless there.
is a iaterial change of circumstances since the time of the
last prior hearing on the earnings withholding order, the
judgment creditor may not apply for another earnings
withholding order directed to the same employer with
respect to the same judgment debtor for a period of 125
days following the date of service of the earnings
withholding order or 60 days after the date of the
termination of the order, whichever is later.

(i} If an employer has withheld and paid over amounts
pursuant to an earnings withholding order after the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the judgment creditor. If
the employer has withheld amounts pursuant to an
earnings withholding order after termination of the order
but has not paid over such amounts to the judgment
creditor, the employer shall pay ovesr such amounts to the
judgment debtor.

Comment. Section 723.105 outlines generally the procedure
for the hearing of a debtor’s claims in opposition to withholding
his earnings pursuant to an earnings withholding order. Section
690.50 is not applicable.

A debtor is not limited as to the time wsthm which he must
claim an exemption. However, unless there has been a material
change in either his income or his needs, he may claim an
sxemption only once during the period the ordes is in effect.
See subdivision (a}. A simnilar limitation applies to a judgment
creditor; if a withholding order is terminated by the court, the
judgment creditor may not apply for the issuance of an earnings
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withholding order directed to the same employer for the same
debtor for 123 days following the date of service of a prior
terrninated orcer or 60 days after the date of termination,
whichever is later, unless the court orders otherwise or there is
a material change in circumstences. See subdivision (h).

A claim of exsmption i5 made by the debtor by filing an
original and one copy of his cleim of exemption and, if
necessary, his financial statement. Subdivision {b). For the form
of these documents, see Secltions 723.123 and 723.124. Upon
receipt of these documents, the clerk is required to send the
copies of the application and financial statement to the creditor,
together with a notice of the claim of exemption which advises -
the creditor of the effect of the claim. See subdivision {¢).

The judgment creditor who contests the claim of exemption
must file a notice of opposition within five days. Subdivision {(d). .
If no notive of opposition is filed, the court clerk sends the
employer a notice terminating the order or, if the claim’ of
exemption lists an amount the judgment debtor believes should
be withheld pursuant to the order (see Section 723.193), a
modified order in the amount indicated in the claim of
exemption. Subdivision {e). If a notice of opposition is filed, the
courf clerk sets the matter for hearing and notifies both parties.
Subdivision (f}.

After hearing, the court may order that the earnings
withholding order be modified or even terminated, The date
fixed for termination of the order may precede the date of the
hearing. See subdivision (g). Where the date of termination is
made retroactive, an employer may have already withheld and
paid ever pursuant o the earnings withholding order prior to
receipt of notice of termination. Subdivision (d) of Section
723.022 makes clear that the employer is not liable to the debtor
for such amounts, and subdivision (i) of Section 723.108
avthorizes the debtor to recover such amounts from his
creditor. Where amounts have been withheld but not yet paid
over to the creditor, the emplover is required to pay those
amounts to the employee-judgment debtor, See subdivision (i).

§ 723.104. Findings not required "

723.106. No findings shall be required in court
proceedings under this chapter.

Comment. Section 723.108 is comparable to a provision found
in subdivision {i} of Section 690.50 {claims for exemption).
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§ 723.107. Limitotion on obtaining additional eornings
withholding orders

723.107. K an employer withholds earnings pursuant to
an earnings withholding order, the judgment creditor who
obtained such withholding order may not serve another
withholding order on the same employer requiring him to
withhold earnings of the same employee during the 10
days following the expiration of the prior earnings
withholding order.

Comment. Section 723.107 precludes a creditor who has
obtained an earnings withholding order which has gone inté
effect from serving another order during the 10-day period
following the expiration of his prior order. The purpose of this
limitation is to give other creditors a 10-day period during which
they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The
original creditor may apply for the second earnings withholding
order either before or after his prior order expires. But service
of the second order on the same employer while the original
order is in effect will be ineffective under Section 723.023, and
service during the 10-day pericd following expiration of the
original order is prohibited by Section 723.107. Even though a
creditor violates the 10-day moratorium period, the emplover
may act pursuant to what has been served upon him. See
Section 723.154. Of course, after the expiration of the 10-day
period, the original creditor is treated like any other creditor.

It should be noted that each agency of the state is considered
a separate entity for the purposes of this chapter. See Section
723.011 (e). Hence, even though one agency has been making
collection, a second agency may serve an earnings withholding
order within the 10-day period provided in this section.

Article 6. Forms; Employer's Instructions; Withholdinq

Tables
Article 6. Forms; Employer’s Instructions; Withholding
Tables .

§ 723.120. Judiciol Council to prescribe forms

723.120. The Judicial Council shall prescribe the form
of the applications, notices, claims of exemption, orders,
and other documents required by this chapter and only
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such forms may be used to implement this chapter. Any
such form prescribed by the Judicial Council is deemed to
comply with this chapter.

Comment. Section 723120 requires the Judicial Council to
prescribe the forms necessary for the purposes of this chapter.
Varicus sections prescribe information to be contained in the
forins; but the }udicial Council has cornplete authority to adopt
and revise the forms as necessary and may require additional
information in the forms or may omit information from the
forms that it determines is unnecessary.

§ 723.121. Application for earnings withholding order

723.121. The “application for issuance of earnings
withhclding order” shali be executed under oath and shall
include all of the following:

(a} The name and last known address of the Judgment
debtor and, if known, his social security number.

(b} The name anrd address of the judgment creditor.

(c) The courct where the judgment was entered and the
date the judgment was entered.

(d} The amount sought to be collected, indicating the
amount of the judgment, plus additional accrued items,
less partial satisfactions, if any. Where a withholding order
for support is sought, the application shall state the amount
of the periodic payments required by the judgment to be
made to the judgrment creditor.

{e) The name and address of the employer to whom the
order will be directed.

{fi The name and address of the person to whom the
withheld money is to be paid.

(g} The name and address of the person designated by
the judgment creditor to receive notices.

{(h) A statement that the applicant has no information
or belief that the indebtedness for which the order is
sought has been discharged by a discharge granted to the
judgment debtor under the federal Bankruptcy Act or that
the prosecution of the proceeding has been stayed in a
proceeding under the federal Bankruptey Act.

Comment. Although Section 723.121 requires the application
to be executed “under oath,” this may generally be done by a
statement signed under penalty of perjury. See Section 2015.5.

e
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The actual form for the application is preseribed by the Judicial
Council, See Section 723.120.

§ 723,122, Notice of applicotion

723.122. The “notice to employee of earnings
withhelding order™ shall inform the judgment debtor of all
of the following:

(a) The court has ordered the named employer to
withhold from the earnings of the judgment debtor the
maximurn amounts allowed by law, or such other amounts
a5 are specified in the order, and to pay these amounts
nver to the person specified in the order in payment of the
judgment described in the order.

(b} The maximumn amounts allowed by law to be
withheld pursuant to Secton 723050 on illustrative
arnounts of earnings. ‘

{e) No amount can be withheld from the earnings of a
judgment debtor (1) for a debt awhich he can prove has
been discharged by a discharge granted to him under the
federal Bankruptey Act or (2) where he can prove that
further proceedings for the collection of such debt have
been staved in a proceeding under the federal Bankruptcy
Act.

{d) No amount can be withheld from the earnings of a
judgment debtor which he can prove is essential for the
support of himself or his family.

(e} If a judgment debtor wishes a court hearing to
prove that amounts should net be withheld from his
earnings, he shall file with the clerk of court two copies of
the “judgment debtor’s claim of exemption,” and, in
addition, if he clatims the exemption referred to in
paragraph {d}, he shall also file with the clerk two copies
of the “judgment debtor’s financial statement.” The notice
shall also advise the judgment debtor that the claim of
exemption form and the financial statement form may be
cbtained at the office of any clerk of a trial court, The clerk
Of“f each trial court shall have the forms available at his
office.

Comment. 'The actual form for the notice of application is
preseribed by the Judicial Council. See Section 723.120.
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§ 723.123. Form of claim of exemption

723.123. The “judgment debtor’s claim of exemption”
shall be executed under oath. Where the judgment debtor
claims the exemption provided by Section 723.051, his
claim of exemption shall indicate how much he believes
should be withheld from his earnings each pay period by
his employer pursuant to the earnings withholding order.

Comment. Although Section 723.123 requires that the claim of
exermnption be executed “under cath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actual form for the claim of exemption is
prescribed by the judicial Council. See Section 723.120.

§ 723.124. Judgment debtor's financial statement

723.124. The “judgment debtor’s financial statement”
shall be executed under cath and shall include all of the -
following information:

{a) Name, age, and relationship of all persons
dependent upon judgment debtor’s income,

(k) Al sources of the judgment debtor’s earnings and
other incomne and the amounts of such earnings and other
income,

(e} All sources and the amounts of earnings and other
income of the persons listed in subdivision (a).

{d} A listing of all assets of the judgment debtor and of
the persons listed in subdivision (a) and the value of such
assets,

(e) All outstanding obligations of the judgment debtor.

(f} Any extraordinary prospective expenses that would
justify a reduction in the amount of earnings that would
otherwise be withheld pursuant to Section 723.050.

(g) Whether any earnings withholding orders are in
effect for the judgment debtor or the persons listed in
subdivision {a).

Comment. Although Section 723.124 requires the financial
statement to be executed “under oath,” this may generally be
done by a statement signed under penalty of perjury. See
Section 2015.5. The actual form for the financial statement is
prescribed by the Judicial Council. See Section 723.120.
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§ 723.125. Ectmings withholding order

723.125. The ‘“earnings w'ithholding order” shall
include all of the following:

(a) The name and address of the judgment debtor and,
if known, his social security number.

(b) The name and address of the employer to whom
the order is directed.

(e} The court where the judgment was entered, the
date the judgment was entered and the name of the.
Judgment creditor.

(d) Except for a withholding order for support, the
maximum amount that may be withheld pursuant to the
order {(the amount of the judgment, plus additional
accrued items, less partial satisfactions, if any).

(e) A description of the withholding pericd and an
order to the employer to withhold from the earnings of the -
judgment debtor the amount reqw:ed by law to be
withheld or the amount specified in the order, as the case
may be, during such period.

(f) An order to the employer to pay over to the
judgment creditor or his representative at a specified
‘address the amount required to be withheld pursuant to
;:he order in the rnanner and within the times provided by
aw.

(2) An order that the employer fill out the “employer’s
return” and return it by first-class mail, postage prepaid,
to the judgment creditor or his representative at a
specified address within 15 days after service of the
earnings withholding order.

{h) Anorderthatthe employer deliver to the judgment
debtor a copy of the earnings thhholdmg order and the
“notice to employee of earnings w;thholdmg order”
within five days after service of the earnings mthholdmg

order; but, if the judgment debtor is no longer employ
by the employer and the employer does not owe him any
earnings, the employer is not required to make such
delivery.

. (i} The name and address of the person designated by
the judgment creditor to receive notices.

Comment. Section 723.125 specifies the mforﬁxatmn to be
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included in the earnings withholding order. The form of the
order is prescribed by the Judicial Council. See Section 723,120,

Specml forms are prescribed for earnings withholding orders for

taxes. See Sectic-n 723.081. The Judicial Council may determine
te adopt special forms for support orders, pursuant to its

authority granted by Section 723.120, since these orders have
special rules concerning priority, duratlon, and amounts that

" may be withheld. See Section 723030

§ 723.126. Empioyet's retum

723.126. {(a} The *“employer’s return” shall be
executed under oath, The formn for the return provided to
the employer shall state all of the following information:

{1} The name and address of the person to whom the
form is to be returned.

{2} A direction that the form be mailed to such person
by first-class mail, postage prepaid, no later than 15 days
after the date of service of the earnings withholding order.

{3) The name and address of the judgment debtor and,
if known, his social security number.

(b) In addition, the employer’s return form shall
require the employer to supply all of the following
information:

{1) Whether the judgment debtor is now employed by
the employer or whether the employer otherwise owes
him earnings.

{2) If the Judgment debtor is employed by the
employer or the employer otherwise owes earnings,
the amount of his earnings for the last pay period and the
length of this pay period.

(3) Whether the employer is presently required to
comply with a prior earnings withholding order and, if so,
the name of the judgment creditor who secured the prior
order, the court which issued such ordet, the date it was
issued, the date it was served, and the expiration date of
such order.

(4) If the employer elects to make payments to the
judgment creditor monthly as authorized under Section
7?3 .025, a statement that the employer has made such
election.

Comment.. Section 723.126 specifies -the information to be

© -



inciuded in the employer's return. The form for the return is
prescribed by the Judicial Council. See Section 723.120,
Although Section 723.126 requires the employer’s return to be
executed “under oath,” this may generally be done by a
staternient signed under penalty of perjury. See Section 2015.5.

§ 723.127. Employer's instructions and withholding tables

723.127. (a) The Judicial Council shall prepare
“employer’s instructions™ for employvers and revise or
supplement these instructions to reflect changes in thelaw -
or rules regulating the withholding of earnings.

(b) Except to the extent that they are included in the
forms required to be provided to the employer by the .
judgment creditor, the Judicial Council shall publish the
employer’s instructions and the withholding tables
adopted pursuant to Section 723.050. The Judicial Couneil
may impose a charge for copies sufficient to recover the
cost of printing.

Comment. Subdivision (a) of Section 723.127 requires the
preparation of employer’s instructions that provide the
employer with the information he needs to comply with the
law. The creditor provides the employer with a copy of the
 employer’s instructions with the earnings withholding order.
See Section 723.103,

Subdivision {b) authorizes, but does not require, the Judicial
Council to recover the cost of printing the employer’s
instructions and withholding tables from persons required or
desiring to obtain such materials.

Article 7. Administration and Enforcement
Article 7. Administration and Enforcement

§ 723,150, Rules : )

723.150. The Judicial Council shall adopt rules for the
" administration of this chapter, including rules prescribing
the pay period or periods to which various forrns of
prepaid or deferred earnings are to be allocated and the
method of computing the amount to be withheld from
such forms of earnings under Section 723.050.

Comment. Section 723.150 requires that rules be adopted for
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the administration of this chapter. Such rules include specific
requirements regarding the treatment of various forms of
prepaid and deferred earnings such as, but not limited to,
commissions, bonuses, retroactive pay increases, vacation
benefits, prepaid earnings, advances, and draw account
payments.

§ 723.151. licison with federal administrator

723.151. The Judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earni
garnishment provisions of the Consumer Credit:
Protection Act of 1968 (15 U.S.C. Secs. 1671-1677),
including, but not limited to:

(a) Representing and acting .on behalf of the state in
relation to the Administrator of the Wage and Hour
Division and his representatives with regard to any matter
relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state
regulating withholding of earnings.

(b) Subnuthng to the Administrator of the Wage and

Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision
in any case involving any of those statutes, made by the
Supreme Court of this state.
" (¢) Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings withholding laws of this state
which he may request.

Comment. Section 723.151 authorizes the Judicial Counc:] to
do whatever is required by the federal administrator to obtain
and maintain a state exemption from the earnings garnishment
provisions of the Consumer Credit Protection Act. A similarly
broad grant of power as that contained in the first paragraph of -
Sectmn 723.151 is found in Government Code Section 25210
(county participation in Economic Opportunity Act of 1964).
Subdivisions (a), (b), and (c) are based on the language of 29
Code of Federal Regulations Section 870.55(a}, requiring the
state administrator to act as liaison with the federal




administrator,

§ 723.152. froudulent withholding by employer

723.152. If an employer withholds earnings pursuant to
this chapter and, with the intent to defraud either the
judgment creditor or the judgment debtor, fails to pay
such withheld earnings over to the judgment creditor, the
employer is guilty of a misdemeanor.

Comment. Section 723.152 is based on Labor Code Section 227
gﬁ:;re to make agreed payments to health, welfare or similar

§ 723.153. - Employer not to defer or accelerate payment of
eamings

'723.153. {a) No employer shall defer or accelerate any
payment of earnings to an employee with the intent to
defeat or diminish the creditor’s rights under an earnings
withholding order issued pursuant to the procedures
provided by this chapter.

(b) If an employer violates this section, the judgment
creditor may bring a civil action against the employer to
recover the amount that would have been payable to the
judgment creditor pursuant to this chapter had the
employer not violated this section. The remedy provided
by this subdivision is not exclusive.

Comment. Section 723.153 makes clear that an employer may
neither defer nor accelerate payment of earnings to an
employee in an atterpt to avoid compliance with an earnings
withholding order and specifies the measure of damages in case
of a violation.

- § 723.154. Remedies of judgment crediter

723.154. (a) If an employer fails to withhold or to pay
over the amount he is required to withhold and pay over
pursuant to this chapter, the judgment creditor may bring
a civil action against such employer to recover such
amount. The remedy provided by this subdivision is not
exclusive. _

{b) Notwithstanding subdivision (a}, an employer who
complies with any written order or written notice which
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purports to be given or served in accordance with the
provisions of this chapter is not subject to any civil or
criminal liability for such compliance unless he has
actively participated in a fraud.

Comment. Section 723.134 authorizes suit by a creditor
against an employer both where the employer fails to withhold
properly and where he fails to pay over amounts withheld. This
- remedy is independent of the procedure provided in Chapter
2 (Sections 717-723) of this part, and Section 723.154 makes
clear that supplemental proceedings under Chapter 2arenota
prerequisite to suit by the creditor against the employer.
Whether or not the court can order the employer to withhoid
and pay over in a Chapter ¢ proceeding is a matter not deal
with in the Employees” Earnings Protection Law. .

‘Subdivision (b}, makes clear that an employer is protected
from liability where he complies with an order or written notice
which appears proper on its face. Occasionally, through
mistake, inadvertence, or even deliberate misconduct, an
employer may be sent an order or notice which appears valid
but which has been improperly obtained or served. For
exarnple, a creditor may violate the 10-day moratorium on
service of a second earnings withholding order. See: Section
723.107 and Comment thereto. The emplover is not required in
such circumstances to go beyond the document itself and is not
subject to liability where he complies with its directions and is
not actively participating in a fraud. The remedy of the injured
party in such a case is to proceed against the person who
falsified the document or who improperly obtained or served
the document. .

This section also makes clear that, where an employer is
complying with a prior order, he is not liable for failing to
comply with a subsequent valid order—even though the prior
?:;deé is in fact invalid—unless he is actively participating in a

ud. .

§ 723.155. Failure of employer to give nofige to employee

723.155. An employer is not subject to any civil liability
for failure to comply with subdivision (b) of Section
723.075 or subdivision (a) of Section 723.104.

Comment. Section 723.155 makes clear that an employer isnot
liable for civil damages if he fails to give the employee the
notice advising the employee of his rights. The section does not
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preclude the Labor Commissioner from taking action under the
Labor Code if an employer consistently fails to give his
employees the notice he is required to deliver under Section
723.075(b) or Secticn 723.104(a).

§ 723.156. Fees of clerk

723.156. The fee for filing an application for an
earnings withholding order under Section 723.102 is two
dollars ($2). No other filing fees may be charged under
this chapter,

Labor Code

§ 300 {amended). Wage assignments

SEC. 12. Section 300 of the Labor Code is amended to '
read:-

300. (a) As used in this section, the phrase

“assignment of wages” includes the sale or assignment of;
or giving of an order for, wages or salary.

(b} No assignment of ; er order for wages or salary,
earned or to be earned, sha-ll be is valid unless all of the
following conditions are satisfied

{e} Sueh (1) Theassignment is contained in a separate
written instrument, signed by the person by whom the
satd wages or salary have been earned or are to be earned,
and identifying specifically the transaction to which the
assignment relates ; end ,
by (2) Where sueh the assignment of; er erder for
wages or salery is made by a married person, the written
consent of the hushand er wife spouse of the person
‘making suehk the assignment er erder is attached to sueh

the assignment or erder; and . No such consent is required
of any married person (i) afler entry of a judgment
decreeing his legal separation from his spouse or (i} if the
married person and his spouse are living separate and
apart after entry of an interlocutory judgment of
dissolution of their marriage, if a written statement by the
person making the assignment, setting forth such facts, is
attached to or included in the assignment.

{e} (3) Where suek the assignment er erder for wages
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or salery is made by a minor, the written consent of a
parent or guardian of sueh the minor is attached to suelh -
erder or the assignment ; and .
48 (4) Where sueh the assignment of er erder for
or salary is made by a person who is unmarried or
who is an adult or who is both unmarried and adult, a
written statement by the person making sueh the
assignment er erder, setting forth such facts, is attached
to or included in suek the assignment or orders.
- 46} (5) No other assignment er erder exists in
connection with the same transaction or series of
transactions and a written statement by the person making
sueh the assignment er erder to that effect; is attached
therete fo or included therein; and in the assignment.
5 (6) A copy of sueh an the assignment er erder and
of the written statement provided for in subdivision {d)
kereet paragraphs (2), (4), and (5), authenticated by a
notary public, shall have been Jsfiled with the employer,
accompanied by an itemized ‘statement of the amount
then due to the assignees.
(?Jprewded—th&tatsuehbmezittbe time the
assignment Is filed with the employer, no other
asmgmnentererderfer'ehep&ymen’e of any wages er
sadery of the employee is subject to payment; and no
'eﬁeehmenbarlevyenexeeu&ene&mmgsmthbo]dmg
order against saié Ais wages or salary is in force. Any velid
assignment; when filed in aceordanee with the provisiens
contained herein; shall have priority with respeet to any
stbsequently fled assignment or erder or
attachment or levy en exceution: Any power of attorney
teassegnereeﬂeetwageeersdmysh&ﬂbemeablea&m
e by the maker thereok
fc) A valid assignment of wages in effect at the Hme an
earnings withholding order is served suspends the
operation of the earnings m‘tbbaldz‘ng order until after the
end of the pay period during which lhe earnings
withholding order is served. Thereafter the employer shall
withhold from the employee s wages or salary pursuant to
the earnings withholding order mtboutmgard to whether
the assignment remains in effect.
(d} Under any assignment of ; ex erder for wages or
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selary to be earned , a sum not to exceed 50 per centum of
the assignor’s wages or salary ; and net to exceed 85 per
eenturs of the asstgnor’s waged or salary; upon the shewing
that such wages er salary are neeessary for the suppert of
kis mothor; father; spouse; ehildren or other members of
bis faraily; resadnﬂg irr this Stite and supperted in wheleer
in part by his laber; shall be withheld by, and be collectible
from , the assignor’s employer at the time of each payment
of such wages or salary.

(e) The employer shell be /s entitled to rely upon the

statements of fact in the written statement provided for in
subdivisions {d} and {e} hereef paragraphs (2), (4),
(5) of subdivision (b) , without the necessity of inquiring
into the truth thereof and the employer shall incur no
liability whatsoever by reason of any payments made by
him to an assignee under any assignment er erder; in
reliance upon the facts so stated.

(P An assignment of wages to be earned is revocable at
any time by the maker thereof Any power of attorney to
assign or collect wages or salary is revocable at any Hme
by the maker thereof. No revocation of such an assignment
or power of attorney is effective as to the employer until
he receives written notice of revocation from the maker.

(g) No assignment of er erder for wages er salary,
earned or to be earned, shall be is valid under any .
circumstances if the wages or salary earned or to be earned
are paid under a plan for payment at a central place or
places established under the provisions of Section 204a of
this eede .

¢h) This section skall does not apply to deductions
which the employer may be requested by the employee to
make for the payment of life, retirement, disability or
unemployment insurance premiums, for the payment of
~ taxes owing from the employee, for contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the
payment for goods or services furnished by the employer
to the employee or his family at the request of the
employee, or for charitable, educational, ‘patriotic or
similayr purposes.
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Comment. Section 300 is amended to make the section
consistent with the Employees’ Earnings Protection Law
{CopE CIv. PrOC. §723.010 ef seq.).

. Subdivision (a). Subdivision (a) makes clear that the
shortened phrase “assignment of wages” continues prior law es
to the kind of instrument dealt with in this section.

Subdivision (b). Paragraphs (1) through (6) of subdivision .
(b) continue generally without substantive change provisions
formerly contained in Section 300. A sentence has been added
to paragraph (2) to provide a limited exception from the
requirement of spousal consent. Paragraph (7) continues’
without substantive change a provision formerly contained in .
Section 300 except that the former reference to the attachment
or levy on execution against wages or salary is replaced by a
reference to an earnings withholding order to conform to the
procedure provided by the Employees’ Earnings Protection
Law, and the former reference to priority of wage assignments
has been superseded by paragraph (7) and subdivision {¢).

Subdivision (¢). Subdivision (¢) clarifies the relationship
between a valid wage assignment and a subsequently served
earnings withholding order. Where a wage assignment is in
effect and an earnings withholding order is served, the
employer shall not withhold pursuant to the order until after
the end of the pay period during which the order was served.
Thus, the wage assignment is, in effect, given an exclusive
preference for that pay period and the debtor is given an
opportunity to put his affairs in order. Such action may include
revoking the wage assignment as to unearned wages pursuant
to subdivision (f). Even where the debtor revokes the wage
assignment prior to the end of the pay period (but after receipt
of an earnings withholding order), the operation of the order is
suspended until after the current pay period. Hence, the debtor
is afforded an opportunity to retain his unearned wages for the
current pay period only. After such moratorium, the earnings
withholding order has a priority over the assignment if the
latter remains in effect. The unlimited preference formerly
given to an assignment of unearned wages or salary is not
continued because this preference would permit a judgment
debtor to give preference to one creditor and to defeat the
claims of other creditors who seek to collect on their judgments
under the Employees’ Earnings Protection Law.

Subdivision (d). See the Comment to subdivision (f).

Subdivision (e). Subdivision (e) continues the substance of a
provision formerly found in Section 300 and extends the scope
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of the former provision to cover the statement provided for in
paragraph (2) of subdivision (b).

Subdivision {f). The first sentence of subdivision (f), which
makes an assignment of unearned wages or salary revocable at
any time by the maker thereof, replaces the former provision
of Section 300 which invalidated ar assignment of wages or
salary unless such wages were earned or the assignment was for
necessities or for support. The former provision also restricted
the amount of unearned wages or salary that could be assigned.
The former 50-percent limitation on the amount of wages or
salary that can be assigned has been continued in subdivision
{d). The former 25-percent “hardship” limitation has not been
continued because subdivision (f) permits the person making
the assignment of wages or salary to be earned to revoke the
assignment at any time. Thus, where an assignment becomes
too onerous, especially after service of an earnings withholding
order, the assignment may be revoked. The delayed preference
given the earnings withholding order under subdivision (e) will
generally require persons having judgments, including support
orders, to use the procedure provided in the Employees’
Earnings Protection Law—-rather than Section 300—to enforce
their judgments; but it avoids conflict between
assignments and orders issued pursuant to the Employees’
Earnings Protection Law.

Subdivisions (g) and (h). Subdivisions (g) and (h) continue
without substantive change provisions formerly contained in
Section 300. It should be noted that the inapplicability of Section
300 to the deductions referred to in subdivision (h) means not
only .that compliance with the formalities and limitations
provided in Section 300 is not required but also that Section 300
provides no special preferences for such deductions.

§ 2929 (omended). Discharge from amploymeni because of
wage gornishment

Sézc. 13. Section 2929 of the Labor Code is amended to
read:

2929, (a) As used in this section:

(1) “Garnishment” means any judicial procedure
through which the wages of an employee are required to
be withheld for the payment of any debt. For the purposes
of this section, ‘garnishment” includes the withholding of
the wages of an employee pursuant to an earnings
withholding order for taxes issued pursuant to Article 4



72

{commencing with Section 723.070) of Chapter 2.5 of Title
9 of Part 2 of the Code of Civil Procedure, and the
withholding of wages pursuant to such an order shall be
deemed to be a garnishment for the payment of a
Jjudgment for the purposes of subdivision (c).

(2) “Wages” has the same meaning as that term has
under Section 200.

(b} No employer may discharge any employee by
reason of the fact that the garnishment of his wages has
been threatened.

(¢) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment for the payment of one judgment.

{d) An earnings withholding order issued pursuant to
Section 723.030 of the Code of Civil Procedure (support
order) shall be considered a garnishment for the payment
of one judgment for the purposes of this section,

(e) A provision of a contract of employment that
provides an employee with less protection than is
provided by this subdivisien subdivisions (b) and (¢) is
against public policy and void.

{e} (f) Unless the employee has greater nghts under
the contract of employment, the wages of an employee
who is discharged in violation of this section shall continue
until reinstatement notwithstanding such discharge, but
such wages shall not continue for more than 30 days and
shall not exceed the amount of wages earned during the
30 calendar days immediately preceding the date of the
levy of execution upon the employee's wages which
resulted in his discharge. The employee shall give notice
to his employer of his intention to make a wage claim
- under this subdivision within 30 days after being
discharged; and, if he desires to have the Labor
Commissioner take an assignment of his wage claim, the
employee shall file a wage claim with the Labor
Commissioner within 60 days after being discharged. The
Labor Commissioner may, in his discretion, take
assignment of wage claims under this subdivision as
provided for in Section 96. A discharged employee shall
not be permitted to recover wages under this subdivision
if a criminal prosecution based on the same discharge has .
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been commenced for violation of Section 304 of the
Consumer Credit Protection Act of 1968 (15 U.S.C. Sec.
1674).

{d} (2) Nothing in this section affects any other rights
the employee may have against his employer.

e> (h) This section is intended to aid in the
enforcement of the prohibition against discharge for
. garnishment of earnings provided in the Consumer Credit

Protection Act of 1968 {15 U.8.C. Secs. 1671-1677) and shall
be interpreted and applied in 2 manner which is cons:stent
with the corresponding provisions of such act.

Comment. The second sentence is added to subdlmon
(a) (1) of Section 2929 to make clear that an employee is given
the protection afforded by the section when a withholding
order for taxes is issued even though such an order may not
involve a judicial procedure and even though the tax liability
may not have been reduced to judgment. Subdivision (d) is
added to Section 2920 to make clear that a oontinumg
garnishment of wages pursuant to an earnings wi
order for support is considered as a “garnishment for the
payment of one judgment” for the purposes of this section.

Penal Code

§ 270h (technical amendment)

SecC. 14. Section 270h of the Penal Code, as amended
byﬂdChapter 1587 of the Statutes of 1971, is amended to
read: -

270h. Inany case where there is a conviction under the
provisions of either Section 270 or 270a and there is an
order granting probation which includes an order for
support, the court may:

{a) Issue.an execution on such order for the support
payments that accrue during the time such probation
. order is in effect, in the same manner as oft a judgment in
a civil action for support payments. This remedy shall
apply only when there is no existing civil order of this state
or a foreign court order that has been reduced to a
judgment of this state for support of the same person or
persons included in the probation support order.

{b) Reequire aswsignment of wages pursuent to Secken
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%701 of the Givil Gode as & condition of prebation: This
remedy shall apply enly when there is ne existing eivil
erder for suppert of the sarme person or persons ineluded
in the prebation suppert erder upen which an order of
i has been entered pursuent to Seetion ¥70L:
Issue an earnings withholding order under Section 723.030
of the Code of Civil Pracedure to enforce the order for
support.
These remedies are in addition to any other remedies
available to the court.

Comment. Section 270h has been amended to conform to the
changes made by Chapter 25 (commencing with Section
723.010) of the Code of le Procedure. Compare Civil Code
Section 4701. See also Section 723.030 of the Code of Civil
Procedure and the Comment to that section. o

§ 1208 [technical amendment}

ngc 15. Section 1208 of the Penal Code is amended to
re

1208 (a) The provisions of this section, insofar as they
relate to employment, shall be operative in any county in
which the board of supervisors by ordinance finds, on the
basis of employment conditions, the state of the county jail
facilities, and other pertinent circumstances, that the
operation of this section, insofar as it relates to
employment, in that county is feasible. The provisions of
this section, insofar as they relate to education, shall be
operative in any county in which the board of supervisors
by ordinance finds, on the basis of education conditions,
the state of the county jail facilities, and other pertinent
circumstances, that the operation of this section, insofar as
it relates to education, in that county is feasible, In any
such ordinance the board shall prescribe whether the
sheriff, the probation officer, or the superintendent of a
county industrial farm or industrial road camp in the
__county shall perform the functions of the work furlough
administrator. The board of supervisors may also
terminate the operativeness of this section, either with
respect to employment or education in the county if it
finds by ordinance that, because of changed
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circumstances, the operation of this section, either with
respect to employment or education in that county is no
longer feasible. '

(b) When a person is convicted of a misdemeanor and
sentenced to the county jail, or is imprisoned therein for
nonpayment of a fine, for contempt, or as a condition of
probation for any criminal offense, or committed under
the terms of Section 6404 or 6406 of the Welfare and
Institutions Code as a habit-forming drug addict, the work
furlough administrator may, if he concludes that such
person is a fit subject therefor, direct that such person be
permitted to continue in his regular employment, if that
" is compatible with the requirements of subdivision (d), or

may authorize the person to secure employment for
-himself, unless the court at the time of sentencing or
committing has ordered that such person not be granted
work furloughs. The work furlough administrator may, if
he concludes that such person is a fit subject therefor,
direct that such person be permitted to continue in his
regular educational program, if that is compatible with the
requirements of subdivision (d), or may authorize the
person to secure education for himself, unless the court at
the time of sentencing has ordered that such person not be
granted work furloughs. -
(¢) If the work furlough administrator so directs that
the prisoner be permitted to continue in his regular
employment or educational program, the administrator
shall arrange for a continuation of such employment or
education, so far as possible without interruption. If the
prisoner does not have regular employment or a regular
educational program, and the administrator has
authorized the prisoner to secure employment or -
education for himself, the prisoner may do so, and the
administrator may assist him in doing so. Any employment
or education so secured must be suitable for the prisoner.
Such employment or educational .program, if such
educational program includes earnings by the prisoner,
must be at a wage at least as high as the prevailing wage

- for similar work in the area where the work is performed
and in accordance with the previiling working conditions
in such area. In no event may any such employment or"
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educational program involving earnings by the prisoner
be permitted where there is a labor dispute in the
establishment in which the prisoner is, or is to be,
employed or educated.

(d) Whenever the prisoner is not employed or being
educated and between the bhours or periods of
employment or education, he shall be confined in the
facility designated by the board of supervisors for work
furlough confinement wunless the work furlough.
administrator directs otherwise. If the prisoner is injured
during a period of employment or education, the work
- furlough administrator shall have the authority to release
him from the facility for continued medical treatment by
private physicians or at medical facilities at the expense of
the employer, workman’s compensation insurer, or the
prisoner. Such release shall not be construed as assumption
of liability by the county or work furlough administrator
for medical treatment obtained.

The work furlough administrator may release any
prisoner classified for the work furlough program for a
period not to exceed 72 hours for medical, dental, or
psychiatric care, and for family emergencies or pressing
business which would result in severe hardship if the
release were not granted. .

(e} The earnings of the prisoner may be collected by
the work furlough administrator, and it shall be the duty
of the prisoner’s employer to transmit such wages to the
administrator at the latter’s request. Earnings levied upon
pursuant to weit ef etiachment or exceution or in other
lawfl manner the Employees’ Earnings Protection Law,
Chapter 2.5 (commencing with Section 723.010) of Title ¢
of Part 2 of the Code of Civil Procedure, shall not be
transmitted to the administrator. If the administrator has
requested transmittal of earnings prior to lewy; sueh
request shell have prierity: service of an earnings
withholding order under the Employees’ Earnings
Protection Law, none of the earnings of the prisoner shall
be withheld pursuant to such order unless and until the
administrator terminates his request that the prisoner’s
employer transmit the prisoner’s earnings to the
administrator. In a case in which the functions of the
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administrator are performed by a sheriff, and such sheriff
receives a writ of attachment or execution for the earnings
of a prisoner subject to this section but has not yet
requested transmittal of the prisoner’s earnings pursuant
to this section, he shall first levy on the earnings pursuant
to the writ. When an emplover or educator transmits such
earnings to the administrator pursuant to this subdivision
he shall have no liability to the prisoner for such earnings.
‘From such earnings the administrator shall pay the
prisoner’s board and personal expenses, both inside and
outside the jail, and shall deduct so much of the costs of
administration of this section as is allocable to such
prisoner, and, in an amount determined by the
administrator, shall pay the support of the prisoner's
dependents, if any. If sufficient funds are available after
making the foregoing payments, the administrator may,
with the consent of the prisoner, pay, in whole or in part,
the preexisting debts of the prisoner. Any balance shall be
retained until the prisoner’s discharge and thereupon shall
be paid to him.

(f) The prisoner shall be eligible for time credits
pursuant to Sections 4018, 4019, and 4019.2.

(2) In the event the prisoner violates the conditions ..

laid down for his conduct, custody, education, or
employment, the work furlough administrator may order
the balance of the prisoner’s sentence to be spent in actual
confinement.

(h) Willful failure of the prisoner to return to the place
of confinerment not later than the expiration of any period
during which he is authorized to be away from the place
of confinement pursuant to this section is punishable as
provided in Section 4532 of the Penal Code.

(i) As used in this section, “education” includes
vocational training, and “educator” includes a person or
institution providing vocational training. -

(i} This section shall be known and may be cited as the
“Cobey Work Furlough Law.”

Comment. Section 1208 has been amended to conform to the
changes made by Chapter 25 (commencing with Section
723.010) of the Code of Civil Procedure. '
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Welfare and Institutions Code

§ 11489 {technical amendmenf}

SEC. 16. Section 11489 of the Welfare and Institutions
Code is amended to read:

11489. After judgment in any court action brought to
enforce the support obligation of an absent parent
pursuant to the provisions of this chapter, & writ of
exceution may be issued against onefhelf of the sarnings of
the ebsent parent due or owing for his persenal servieos
ard ne elaim for excmption shall be effective against the
enforcement of sueh writ of exeeution: the court may-issue
an earnings withholding order under Section 723.030 of
the Code of Civil Procedure to enforce such obligation,

Comment. Section 11489 has been amended to conform to
changes made by Chaper 25 (commencing with Section
-723.010) of the Code of Civil Procedure. Compare Civil Code
Section 4701, See also Sectign 723.030 of the Code of vail
Procedure and the Comment to that section.

Transitional Provisions

SEC. 17. (a) Any levy made pursuant to a writ of
execution against the earnings of an employee that has
been served on the employer prior to July 1, 1974, shall be
given effect after the operative date of this act to the same
extent as it would have been given effect had this act not
been enacted, and the law in effect prior to the operative
date of this act shall govern such levy. No earnings
withholding order served pursuant to this act after July 1,
1974, shall be given any effect during the period thata leVy
made pursuant to a writ of execution against the earnings
of an employee has been given.effect, and any earnings
withholding order served on an employer during the
period such a levy is in effect shall be ineffective.

(b} Except as otherwise prescribed by rules adopted by
the Judicial Council, any order made parsuant to Section
4701 of the Civil Code or Section 270h of the Penal Code
prior to the operative date of this act shall remain in effect
after the operative date of this act and shall be deemed to
be a withholding order for support issued pursuant to



Section 723.030.

' Operative Date

SeC. 18. ‘This act shall become operative on July 1,
1974, but the Judicial Council, sufficient funds bemg
_available to the Judicial Council, the state agencies
concerned with Article 4 (commencing with Section
723.070) of the Employees’ Earnings Protection Law, and
the court clerks shall, prior to that date, do whatever'is
necessary so that this act may go into effect on July 1, 1874.

Comment. The operative date of this act is delayed until July
1, 1974, to allow sufficient time for state and local public officials
and the public to become familiar with the new law and to
develop the necessary forms and procedures.



il. Discharge From Employment

An act to amend Section 2929 of the Labor Code,
relating to discharge from employment. -

The people of the State of California do enact as follows:

| Labor Code § 2929 {amended)

SECTION 1. Section 2929 of the Labor Code .is
amended to read:

2929. (a) As used in this section:

(1) “Garnishment” means any judicial prooedure
through which the wages of an employee are required to
be withheld for the payment of any debt. For the purposes
of this section, “garnishment” includes the mh‘zbafdmg of
the wages of an employee pursuant to an earnings
withholding order for taxes issued pursuant to Article 4
{commencing with Section 723.070) of Chapter 2.5 of Title
9 of Part 2 of the Code of Civil Procedure, and the
withholding of wages pursuant to such an order shall be
deemed to be a garnishment for the payment of a
Judgment for the purposes of subdivision (c).

{2) “Wages” has the same meaning as that term has
under Section 200.

(b) No employer may discharge any employee by
reason of the fact that the garnishment of his wages has
been threatened.

(¢) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment for the payment of one judgment.

(d) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
garnishment pursuant to Section 723030 of the Code of
Civil Procedure (support order), and the fact that an
employvee’s wages have been subjected to garnishment
pursuant to that section shall not be counted for the
purposes of subdivision (c).

{e) A provision of a contract of employment that
provides an employee with less protection than is
provided by this subdivisier subdivisions (b), (c), and (d)
is against public policy and void. -
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‘e (£ Unless the employee bas greater rights under
the contract of 2mplovment, the wages of an employee
who is discharged in violation of this section shall continue
until reinstatement notwithstanding such discharge, but
such wages shall not continue for more than 30 days and
shall not exceed the amount of wages earned during the
30 calendar days immediately preceding the date of the
. levy of execution upon the errployee’s wages which
‘resulted in his discharge. The employee shall give notice

to his employer of his intention to make a wage claim
under this subdivision within 20 days after being
_ discharged; and, if he desires to have the Labor
Commissioner take an assignment of his wage claim, the
employee shall file a2 wage claim with the Labor
Comunissioner within 60 days after being discharged. The
Labor Commissioner may, in his discretion, take
assignment of wage claims under this subdivision as
provided for in Section 96. A discharged employee shall
not be permitted to recover wages under this subdivision
if a criminal prosecution based on the same discharge has
been commenced for violation of Section 304 of the
Consumer Credit Protection Act of 1968 (15 U.S.C. Sec.
1674).

4d> (g) Nothing in this section affects any other rights
the employee may have against his employer.

+e> (h) This section is intended to aid in the
enforcement of the prohibition against discharge for
garnishment of earnings provided in the Consumer Credit
Protection Act of 1968 (15 U.S.C, S=zcs. 1671-1677) and shall
be interpreted and applied in a manner which is consistent
with the corresponding provisions of such act.

Comment, Subdivision (d} is added to Section 2929 to prohibit
discharge of an employee because his wages have been
subjected te garnishment pursuant to «n order for support. This
subdivision also makes clear ‘that such a garnishment, even
thongh made pursuant to a judgment, is not to be considered
under subdivision (¢).

The second sentence is added to subdivision (a) (1) to make
ciear that an employee is given the protectign afforded by the
section when a withholding order for taxes is issued even
though such an order may not involve a judicial procedure and
even though the tax liability may not have been reduced to
judgment. N

SeC. 2 The amendment made by Section 1 of this act shall
~ become operative only if Senate Bill No. ____ is enacted by the

Legislature at its 1973 Regular Session. '

SEC. 3. This act shall become operative on July 1, 1974,



