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Memorandum 72-74 

Subject: Study 36.26 - Condemnation (Acquisition, Removal, and Relocation 
of Structures and Related Problems) 

At the October meeting, the Commission discussed the problem presented 

when a structure is located partly on land being acquired for public use and 

partly on land not being acquired. The matter was referred back to the staff 

for further study and preparation of a staff proposal, with particular atten

tion to the conditions under which the structure could be acquired, the right 

of the owner to challenge or agree to the removal and, finally, relocation of 

structures for the owner. 

The problem of building remnants WIS originally called to the CODmis

sion's attention by the City of Los Angeles. See portion of letter attached 

is Exhibit I (pink). For a Cal1tornia provision dealing with l)1!Uding reIIIIIUl~ 

condemnation, see Exhibit II (yellow). For a North carolina statute dealing 

with the same sort of problem, see Exhibit III (green). 

The steff's proposal is attached as Exhibit IV (gold). Most of the pro-

visions set out in Exhibit IV have previously been approved but they have 

been reorganized and are included so that the new provisions will appear in 

context. 

Acquisition of Entire Structure With .00000's Consent 

The COIIII11ssion previously has approved a provision authorizins the acqui

sition of all or part of a remainder by any means expressly consented to by the 

owner. This provision, previously Section 1240.410, has been renumbered and 

is continued as Section 1240.150 (page 2 of Exhibit IV). We have drafted a 

comparable prOVision authorizing the acquisition with consent of the owner 

of an entire structure. This provision is set out as Section 1240.160 (pages 

4-5 of Exhibit IV). 
-1-



• 

Condemnation of Entire structure 

We have revised the article on excess condemnation to include a provision 

authorizing taking of an entire structure. The new provision is Section 

1240.420 (pages 10-11 of Exhibit IV). This provision does not authorize the 

condemnor to condemn the structure to relocate it because othervise the pro

vision could be used for recoupment. Note that the resolution of necessity 

is not conclusive on necessity. If objection is made to the taking of the 

entire structure, the condemnor must prove that the taking is authorized by 

Section 1240.420. See Section 1240.430 (pages 12-13 of Exhibit IV). 

Performance of W'Ork to Ibrduce QODJpensation to owner 

We have generalized from former Section r;J70 of the Streets aDd R1gbways 

Code (attached as Exhibit V--blue) to pemit the public entity to relocate a 

structure for the owner and to do other worit for the owner as an offset 

against compensation. 'Ihe new provision (page 16 of Exhibit IV) permits the 

public entity to do work on the owner' 8 property to mitigate the adverse 

effects of the project. This should often be economical and desirable because 

the work can be accomplished by the same contractor and at the same time as 

worit on the public project i8 accomplished. We believe the provision is bighly 

desirable and recomnend its inclusion in the compensation chapter of the COllI-

prehensive statute. 
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Respectfully subm1 tte4, 

Bruce Donald 
Counsel 
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2!dra&lito:m1a Law ReVision 
'CCnn1 ssion . Page 3, 

w. alao believe that acme consideration should be given 
,expressly authorizing condemnation of en entire building When a 
port1on only of 1t i8 loc,ted within the proposed street right of • 
way. This is a tJl)e ot ·1'8IIIJUIiI1t condemnation" Which is oiten 
necessary in older sect10na of this city. Often a building lying 
partially within and partially outside pf a right of way should be 
demolished rather than remodeled. However. the reme1Mer of the 
land is suitable for future development and should not 'be acquired 
as ~ remn811t or otherwise., ThE! City ofLo8 _ Angeles haa beellme,lt~ 
such building remnant acquisitions without specific statutory 
author1ty. We do not know what the eftect of enacting Section 421 
would be upon such acquisition., 

'We believe tilat there should be a conclusive presumption 
available to allow the acqu1aition of a buildiiii remnint. We , 
te4(l1 thia 1s needed beC&Ulle: (1) It is extremely dUt1cult. tor 
the City to perfo:na reaode1.1ng on a remainder of a building. In 
the pdt, we have received cooperation tl'01Il owners. They have , 
done this work at' the ~e ot, the City. Absent such coopel'ation, 
the problem. of the 'City contraetiDg to do work of a p:t1vate 
nature end d.s1Sned for private pQl'pO"s 18 extN_l.Y d1tt1cult of 
solution. (2) '1'he q.at1on of l1ab1l1ty for loas ot peraonal 
property or tor injury tQ treap .... ra should the building be, ·cut 
end Shored" end not cl.oaed up, 18 .e:r1oua aDd not settled; .nd 
{3} '!'he existence of en old and poorly o:r1ented or lI18-orianted 
bUil41ng upon a remainder ot .. lot w111 adversely attect the ' 
neighborhood. 

All YQur statt po1Dta Out. the leacUng cde on th18 ia.ue 
1s the "Rodoni" c..... 1!la.t c .. e aro.. in a rural area of thia 
state. spec~il cona1deratiClll should be given to the problema faced 
by goven.ant in the ~ an ... ,. Exc ••• or protective acqu1a1t1oD8 
are of greater neceasitt in ctties' than in rural areas. SUCh . 
condemnat~ should be pel'll1ttecl even thoush' the ".ubStantially 
equivalent test is not saUstied.' , 

NLRtph 

Yours very truly, 

1IOOD AlIIIBBDIIH, City, Attorney , 

By /~JI& •• ~~«' 
JIOIIIAR L. BOBIR'liI 
Deputy City Attorney 
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DB • ...,. II 

. 'y", " • ' •• '", • 

SI!C. '1. Section 161ishere!ly added to uid act, to ~:. 
, See. 16t. Whenever a part anly of a holllll' 01" other atnJe., 

tare muat he,taken o~ remilftd in order to \lie the land OD whicll 
.neh I\n1CtQn mllituated for ftood eontrol 01" water coD8el'Vation 
PDJ'POIi- IIId the leVeranee of anch portion of the strDetDr.' 
fNiu. tlsewhele structure would cause a 80bstaDtial damage ,to 
tile 1If;ru~ tbe 'Boezd of Supervisors of the lJOB Angeles 
Co\Ulty " , Ccmtrol Diitriet lllAy eoDcIemn or othe,rwiae 
~ the tJltIre bonae or atrDeture andtherealter IeIl 01' olhu
.... I!&IIIe the aid atl'\Jl!tDre tI!, he removed from the poriieu 
Of tile laud 110 required for .. public use. 

• 

• 

I 
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EXlIIBlTIII 

CH. 739-740 SESSION LA ws-1967 

H. B. 216 CHAPTER 7.tO 
AN ACT TO AUTHORIZE THE CITY OF CHARLOTTE TO ACQUIRE 

AN ENTIRE STRUCTURE WHEN IT IS SEVERED BY STREET 
RIGHl' OF WAY, 

r .... G.....-ol A ....... tv ~f North Caroll .... do "",,<I: 

, 8e<tI"" 1. Whe.. \he propoood right of way of • street or "i~h _ 
_ itata' the taldlll&' of a porti ... of a bIIIlding or ,tructQre, the City 
of~' .".,. oeqgIze. by conclemD&tlon or .pme ...... the em ... buildi,.. 

• or ~, 'totje~ .,jllt \he rlcht to ."W' upon Iltl OIIlTVIII1<IlDg, \aDd 
for the P'h'I- of ...... ovtn. '1JIe bDl1dIq or .tructure. Provided, the Cit7 
.. illt ..,.q a determiDation ~ 1IPO" .. olIIdavit of an independent ... 1 
.. tate,....... tjlat die ~ tak\It# wDl lubotal>tialIy daotrey the 
_iii YIlIU<I or IIItI1ltJ of the ~ or _re aDd adetermiDatloD 
either' . " ..' ' 

(1) that .... _,. itt tho opeooUtcre of public funcIa will be pro-
... ted .. niby: or ' 0 

. . '(Z) that 1\ i.I not f ... lble to .. ~' otI' • portion of the bullditt. without 
4atiollne tho."tift buiI4In.; or '. . ' 

(3) that the """VOftkmee, aafOl¥ or imp,.......ment of the .treat or hleb
W&J' will be promoted thereby: 

Provided, turtber, nothine herlIiJl.!"'l>tainod aIlalI be deemed to give the 
City alllhorlty to ... nde1lln the ... Ddorb'\Jn .fee of the portion of au)' building 
or .tru<tun whleh lies. Dutllide the right of way tlf any ""istln. or propooed 
palolie road, _t Of highway • 

. Provided, .. furtber. that where an entift. IItrudure is eoooemMd under 
thi. s...tion W the owner i. or may be prohibited or prevellted from Ye. 

o _ b1!ildll\J the type ~f.tru<ture ~~d beea_ "r., .oning, ~u.i1din,.. or 
other .... t:rictio .... or where the rel'Wn1lllr IaDol aftIi .~ -
DOt. be u""" by tbe owner for the _ for .. loa the land _' UMd 
prior to ~on, -" faeta ·.hall be _...- ..... ' • <'n.d Ie 
determining the _PI to which the aaid owner IIhaII btl ....uw to 
recei'Ve on &Ctount of said takiDIl . 



Memorandum 72-74 

EXHIBIT IV 

Article 2. Rights Included in Grant of Eminent Domain Authority 

§ 1240.110. Right to acquire any necessary right or interest in any tyPe 
of property 

(previously approved) 

§ 1240.120. Right to acquire pr£Perty to make effective the principal use 

(previously approved) 

§ 1240.130. Joint exercise of condemnation power pursuant to Joint Powers 
Aeements Act 

(previously approved) 

§ 1240.140. Acquisition by gift, purchase, lease, or other means 

(previously approved) 



Note. The following section has previouslybeenapproved as Section 
1240.410. The section is renumbered as Section 1240.150 and 
the phra se "( including eminent domain)" has been added in the 
last portion of the section to make clear the Commission's 
intent. 

§ 1240.150. Acquisition of all or portion of remainder with owner's consent 

1240.150. Whenever a part of a larger parcel of property is to 

be acquired by a public entity for public use and the remainder, or 

a portion of the remainder, will be left in such size, shape, or 

condition as to be of little value to its owner or to give rise to 

a claim for severance or other damages, the public entity may acquire 

the remainder, or portion of the remainder, by any means (including 

eminent domain) expressly consented to by the owner. 

Comment. Section 1240.150 proVides a broad authorization for public 

entities to acquire remainders of property by a VOluntary transaction or 

a condemnation proceeding initiated with the consent of the owner. .9!.:. 

former Code Civ. Froc. § 1266.1 (cities and counties may acquire excess 

property by purchase or gift). COmpare Section 1240.410 et seq., and the 

Comments to those sections relating to the condemnation of remnants. 

The language of Section 1240.150 is similar to that contained in former 

Sections 104.1 and 943.1 of the Streets and Highways Code and Sections 254, 

8590.1, 11575.2, and 43533 of the Water Code. Inasmuch as exercise of the 

authority conferred by this section depends upon the consent and concurrence 

of the property owner, the language of the section is broadly drawn to authortz~ 

acquisition whenever the remainder would have little value to its owner (rather-

than little market value or value to aoother owner). COmpare Dep't of 
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§ 1240.150 

Public Works v. Superior Court, 68 cal.2d 206, 436 P.2d 342, 65 cal. Rptr. 

342 (1968); U! Mesa v. TWeed & Gambrell Planing Mill, 146 cal. App.2d 762, 

304 p.2d 803 (1956). 

It should be noted thst, where a partial taking would leave an "un

economic remnant," the condenmor must offer to acquire the remnant. Govt. 

Code § 7267.7. 
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§ 1240.160. Acquisition of structure with owner's consent 

1240.160. Whenever property is to be acquired by a public 

entity for public use and a structure is located partly on the 

property to be acquired and partly on other property, the public 

entity may acquire the entire structure, including the right to 

enter and remove or relocate the structure, by any means (including 

eminent domain) expressly consented to by the owner. 

Comment. Where property is needed for public use and a structure is 

located partly on the property to be acquired and partly on other property, 

Section 1240.160 permits the public entity to acquire the entire structure 

by agreement with the owner or Qy a condemnation proceeding initiated with 

the consent of the owner. Section 1240.160 is similar to Section 1240.150 

(voluntary acquisition of all or a portion of a remainder), but under Sec

tion 1240.160 the public entity acquires the structure only and the land 

not needed for the public use is not acquired. 

Where a structure is located partly on property needed for a public 

use and partly on other property, there are a number of alternatives avail

able to the parties which may be less costly or more convenient than taking 

only part of the structure and paying severance damages on this basis. In 

some cases, severance may so destroy a structure that total demolition in 

one operation is the only economically or practically feasible alternative. 

Pursuant to Section 1240.160, the parties may agree that the public entity 

will acquire the entire structure and remove it, leaving the property owner 

with the remainder in a cleared condition. Section 1240.160 also permits 

the parties to agree that the public entity will purchase the structure to 

-4-



§ 1240.160 

relocate it. For other possibilities, see Section 0000.000 (condemnor may 

relocate structure for owner); Section 1240.150 (public entity may acquire 

the entire remainder, including both the structure and the land); Section 

1240.410 (excess condemnation); Section 1240.420 (public entity ~ scquire 

by eminent domain the whole structure and remove--but not relocate--the 

structure). See also the Comments to the cited sections. 

-5-
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§ 1240.430. Resolution of necessity and complaint 

1240.430. When property is sought to be acquired pursuant to 

Section 1240.410 or 1240.420, the resolution of necessity and the 

complaint filed pursuant to such resolution shall specifically refer 

to such section. It shall be presumed from the adoption of the reso

lution that the taking of the property is authorized under the section 

to which reference is made. This presumption is a presumption affect

ing the burden of producing evidence. 

Comment. Section 1240.430 requires a specific reference in both the 

resolution and the complaint to the section that is the statutory basis for 

the proposed taking; it does not require either the recitation or the plead

ing of the facts that may bring the case within the purview of the section. 

See People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1969). A 

resolution that refers to Section 1240.410 or 1240.420 gives rise to a pre

sumption that the taking is authorized under that section. Thus, in the 

absence of a contest of that issue, Section 1240.430 permits a finding and 

judgment that the "excess" property may be taken. However, the presumption 

is specified to be one affecting the burden of producing evidence (See Evid. 

Code §§ 603, 604) rather than one affecting the burden of proof (see Evid. 

Code §§ 605, 606). Accordingly, the burden of proving the facts that bring 

the case within Section 1240.410 or 1240.430 is left with the plaintiff (i.e., 

the cOndemnor). See People v. Van Garden, 226 Cal. App.2d 634, 38 CaL Rptr. 
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§ 1240.430 

265 (1964); People v. O'Connell Bros., 204, Cal. App. 34, 21 Cal. Rptr. 890 

(1962). In this respect, Section 1240.430 eliminates any greater effect that 

might be attributed to the resolution (compare People v. Chevalier, 52 Cal.2d 

299, 340 P.2d 603 (1959)) or that might be drawn from a legislative (see 

County of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308 

(1964)) or administrative (see County of San Mateo v. Bartole, 184 Cal. App.2d 

422, 7 Cal. Rptr. 569 (1960)) determination or declaration as to "public use." 

As to the time and manner of raising the issue whether a taking is 

authorized under Section 1240.410 or 1240.420, see Section 1260.000. 
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§ 1240.440. Abandonment 

1240.440. Nothing in this article affects (a) the privilege of 

the public entity to abandon the proceeding or abandon the proceeding 

as to particular property or (b) the consequences of any such abandon

ment. 

Comment. Section 1240.440 makes clear that the procedure provided by 

this article has no bearing upon the privilege to abandon or the consequences 

of abandonment. Section 1240.440 makes no change in existing law. See 

former Section l255a and People v. Nyrin, 256 cal. App.2d 288, 63 cal. Rptr. 

905 (1967)· 
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§ 1240.450. Disposal of acquired remnants 

1240.450. A public entity may sell, lease, exchange, or otherwise 

dispose of property taken under this article and may credit the proceeds 

to the fund or funds available for acquisition of the property being 

acquired for the public work or improvement. Nothing in this section 

relieves a public entity from complying with any applicable statutory 

procedures governing the disposition of property. 

Comment. Section 1240.450 authorizes the entity to dispose of property 

acquired under Sections 1240.410 and 1240.420. 
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§ 

Section to be included in compensation chapter 

Performance of work to reduce compensation to owner 

Whenever a part of a larger parcel of property is to 

be acquired by a public entity for public use, the public entity may 

agree with the owner of the property to be acquired to: 

(a) carry out any work on the property acquired or on property 

immediately adjacent to it, including any structure located on such 

property, if the performance of such work is likely to reduce the 

amount of compensation otherwise payable to the owner by an amount 

not less than the cost of the work. 

(b) Relocste for the owner any structure situated wholly or 

partly on the part to be acquired if such relocation is likely to 

reduce the amount of compensation otherwise payable to the owner by 

an amount not less than the cost of such relocation, 

Comment. Section ____ ~ __ is generalized from former Section 970 of 

the Streets and Highways Code, which was limited to certain types of work 

in connection ",i th an a cquisi tion for opening or widening a county 

highway. 

The test as to when such work or relocation can be carried out is the 

same as in Section 1240.420. 

The phrase "any work" is used without qualification so as to have the 

broadest possible meaning. It would include any physical or structural 

operation whatsoever. Thus, it would cover such things as screening off roads 

or canals or soundproofing buildings adjacent to highways as well 

as constructing rights of way, fences, driveways, sidewalks, retaining walls 

and drainage or utility connection's, all of which latter operatiom were 

specifically listed in former Section 970. 
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EXHIBIT \1 

§ 910. Work to l'<ld_ cmnpellSatioD tor diminution of value of 
lud not talren 

In connection with ti'e acquisition or land for the opening or wid
ening of a county highway. the 'county may agree v.1th. the owner of 
the property to construc.'1:, reconstruct or Install lmmedia tely adjacent 
to the right-of-way, fences, driveways, sidewalks, retainIng walls, and 
drainage or utility oonne-ct.ions, if the performance of such work will 

. reduce the amount of damages which wouid otherwise be payable to 
the property owner as compensation for the diminution in value of 
that portion of said owner's property not being acquired for the open
ing or widening of the county highway. 

'!be cost of the work so perfo~ shall not 'exceed the estimated 
amount of the damages otherwl!ie payable to the property owner and 
shall be deemed work incident to the improvement of the county 
highway and a proper charge against the funds of the county. 


