
11/13/72 

Memorandum 72-73 

Subject: Study 36.71 - Condemnation (Risk of Loss; Subsequent Improvements) 

Risk of Loss 

Sect10n 1249.1 of the Code of Civil Procedure, relating to risk of loS8, 

was enacted 1n 1961 upon recommendation of the law Revision Comnission. We 

are not aware of any problems in connection with this section, and recoamend 

that it be cod1fied without substantive change in the comprehensive statute. 

See Exhibit I attached. 

SubSequent Improvements 

The last sentence of Section 1249 of the Code of C1vil Procedure pro-

v1des: 

No improvements put upon the property subsequent to the date of the 
service of summons shall be included in the ssseaament of compensation 
or damages. 

We recommend that the substance ot th1s sentence be compiled in the COIIIpl'e. 

bensive statute. See Exh1bit II attached. 

In Citizens Utilities Co •• 0' Superior Court, 59 cal.ad 805, ,3B2.P.2d 

~5, 31 Cal. Rptr. 316 (1963), it was held that, despite the sentence 

quoted above, a public utility condemnee is entitled to recover d."ges tor 

subsequent improvements to its system. Pointing out that a public utility 

is required by lew, whether or not a condemDItion action 1s pending, to IIIIlke 

necessary improVements, additions, and betterments to its system, the court 

stated: 

Since the tak1ng of property in eminent domain without the payment ot 
Just compensation is prohibited b,y our Constitution, it would be un
constitutional to take a ntlilit;y!s property valued as ot the date of 
the 8UIIlIIIOns and without compensating it for involuntary and compulsory 
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improvements installed by it after such date that result in an increase 
in the value of the system. 

A provision should be included in the comprehensive statute to codify the 

epecisl exception where property of a public utility is condemned. See 

Exhibit II attached. 

Another exception to the general rule (no compensation for subsequent 

improvements) is provided for crops by Code of Civil Procedure Section 1249.2. 

We are not aware of any problems in connection with this section and reCOlJloo 

mend that it be continued without change in the comprehensive statute. See 

Exh1b1t II attached. 

Reapectf'ul.l.¥ wbm1 tted, 

John H. DeMonlly 
Executive Secretary 
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EXHIBIT I 

§ 1245.000. Risk of loss 

1245.000. All improvements pertaining to the realty that are on 

the property at the time of the service of summons and which affect its 

value shall be considered in the assessment of compeDsation, damages, 

and special benefits unless they are removed or destroyed before the 

earliest of the following times: 

tiff. 

(a) The time the title to the property is taken by the plaintiff. 

(b) The time the posseSSion of the property is taken by the plaln~ 

( c ) The time the defendant moves trom the property in C<IIIIPl1ance 

with an order for possession. 

Cc;mment. Section 1245.000 continues without subetantive change the pro

viaions of former Code of Civil Procedure Section 1249.1. As to the authority 

of' the State Department of Public Works to secure fire insurance, see Govern-

ment Code Section 11007.1. 

Note. This section retains the presently used phrase "improvements 
pertaining to the realty." When a phrase is developed to describe iDIpz'ove
ments that are a part of the realty, that phrase will be used here. Also, 
we do not know whether we will use the phrase "special benefits" in our 
statute. This too will be conformed to the terminology we decided to use 
generally in the statute. 
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EXHIBIT II 

§ 1245.000. Subsequent improvements 

1245.000. Except as otherwise provided by law, no improvements put 

on the property subsequent to the date of the service of SWllllOl1S shall 

be included in the assessment of compensation or ds.mages. 

Comment. Section 1245.000, which continues the substance of the last 

sentence of former Code of Civil Procedure Section 1249, is designed to prevent 

bad faith conduct by the property owner. City of SaIlta Barbara v. Petras, 

21 C&l. App.2d 506, 511, 98 Cal. Rptr. 635, (1971)("Improvements to the 

prope~ to be ccndemned me.de subsequent to notice to the property awer, via 

summons, of the condemnation action are obviously made in bad faith to increase 

'the price the oondemner must pay for the property. It is therefore tau; 
equitable and pro:per to prohibit such bad faith conduct."). 

Exceptions to the general rule atated in Section 1245.000 are found in 

Sections 1245.000 (improvements to public utility system), 1245.000 (crops), 

As to the effect of an improvement made after service of summons pursuant to 

a preexisting lease obligat1,.on, see City of SaIlta Barbara v. Petras, sip!. 
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§ 1245.000. Improvements to public utility system 

1245.000. Improvements made by a public utility to its system sub

sequent to the date of the service of summons shall be included in the 

assessment of compensation and damages to the extent that they were 

beneficial to the system and reasonably and prudently made. 

Comment. Section 1245.000 codifies a Judicially recognized exception to 

the general rule state in Section 1245~000 (subsequent improvements not included 

in assessment of canpensation or damages). Citizen r s util. Co. v. Superior 

~, 59 Cal.2d 805, 382 P.2d 356, 31 Cal. Rptr. 316 (1963). The standard 

stated in Section 1245.000--"to the extent that they were beneficial to the 

system and reasonably and prudently made"--is taken from Public ut1llties Code 

Section 1418, which relates to determination by the Public utilities COIIIID1sa1on 

of Just compensation for acquisition of utility property. 
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§ 1245.000. Harvesting and marketing of crops 

1245.000. (a) The plaintiff may permit the owner of the praperty 

sought to be taken to harvest and retain the financial benefit for crops 

planted before or after the service of summons if the owner in writing 

agrees to assume the responsibility for the completion of the growing 

process and the harvesting and marketing of the crops. 

(b) If the plaintiff takes possession of the property souaht to be 

taken at a time when such action prevents the defendant from harvesting 

and marketing crops planted before or after the service of summons. the 

value of such crops shall be included in the compensation awarcled for the 

property taken. 

Comment. Section 1245.000 continues without substantive change the pro

visions of former Code of Civil Procedure Section 1249.2. 
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