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First Supplement to Memorandum 72-71 

Subject: Study 72 - Liquidated Damages 
(' 

Senate Bill No. 1339 of the 1972 session (not enacted) contains a late 

payment charge provision. The provision applies where a real estate broker 

solicits borrowers or lenders for or negotiates loans or collects payments 

or performs services for borrowers or lenders or note owners in connection 

with a loan secured directly or collaterally by a lien on real property. The 

provision of Senate Bill No. 1339, with the staff's suggested revisions, reads 

as follows: 

Sec. 5. Section 10242.5 is added to the Business and Professions 

Code, to read: 

10242.5. A late charge malf be collected on an installment on a 

loan governed by the provisions of this chapter ~~eV~Eea-tBat if the re-

quirements of Section 2954.5 of the Civil Code and all of the following 

requirements are satisfied : 

(a) The amount of such late charges and the conditions under which 

they may be assessed shall be set forth in the promissory note t-aBE ~ 

(b) No late charge malf be collected on an installment which is paid 

in full within 10 dalfs after its scheduled due date even though an ear-

lier maturing installment or a late charge on an earlier installment IDalf 

not have been paid in full. For purposes of this section ~ payments are 

applied first to current installments and then to delinquent installments. 

(c) An installment shall be considered paid as of the date it is 

delivered if delivered in person or the date it is postmarked if de-

livered by mail. 

(d) The amount of the late charge shall not exceed lQ four percent 

of the installment or five dollars ($5) whichever is less. 
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We suggest that this provision be added to the tentative recommendation relat

ing to liquidated damages, but we suggest that the 10-percent limitation--sub

division (d)--be reduced to four percent. In connection with the need for the 

provision, see the newspaper article attached as Exhibit I. 

We suggest that Section 2954.6 (page 8 of the tentative recommendation at

tached to Memorandum 72-71) be revised to conform to the above provision and 

read as follows: 

2954.6. The default, delinquency, or late payment charge referred 

to in Section 2954.5 shall be subject to the provisions of that section 

and the following conditions: 

(a) No default, delinquency, or late payment charge may be collected on 

an~lment which is paid in full within 10 days after its scheduled due 

date even though an earlier maturing installment or a default, delinquency, 

or late payment charge on an earlier installment may not have been paid 

in full. For the purposes of this section, payments are applied first 

to current installments and then to delinquent installments. 

(b) An installment shall be considered paid as of the date it is 

delivered if delivered in person or the date is is postmarked if delivered 

by mail. 

(c) The amount of the default, delinquency, or late payment charge 

shall not exceed four percent of the installment or five dollars ($5) 

whichever is less. 

We suggest that Section 3320 (page 12 of the tentative recommendation) be 

revised as follows to conform to the two provisions discussed above: 

3320. (a) Subject to any other provision of law, the parties to a 

contract which requires periodic payments of money by one party to the 
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other may provide for a late payment charge to be imposed as liquidated 

damages for failure to make a payment when due if the requirements of this 

section are satisfied. 

(b) Except as otherwise provided by law, a late payment charge shall 

be deemed to be reasonable and to satisfy the requirements of Section 3319 

if the amount of the charge does not exceed five percent of the delinquent 

installment or five dollars ($5), whichever is less. 

(c) No late payment charge may be collected on a payment which is 

paid in full within 10 days after its scheduled due date even though an 

earlier maturing payment or a late payment charge on an earlier payment 

may not have been paid in full. For purposes of this section, an amount 

paid is applied first to current payments and then to delinquent payments. 

(d) A payment shall be considered paid as of the date it is delivered 

if delivered in person or the date it is postmarked if delivered by mail. 

(e) Nothing in this section precludes the parties to a contract 

which requires more than one periodic payment of not less than $250 from 

providing for a specified late payment charge as liquidated damages if 

such provision satisfies the requirements of Section 3319 and all other 

applicable proviSions of law other than this section. 

(f) This section does not apply to any contract to which the Cammer~ 

cial Code applies. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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Mortgage Bankers Facing 
Lawsuits; Usurious Fi.nancing 

Charges Alleged 

• 

By Steve Mar1lnl 
SACRAMENTO - A $30 mlD!on 

cla.. acll<lll IIUi.t aUeama u:suriou8 
fIAIac:e c/IarteIt .11 81 ed by a home 
loan mortc ... 1!toker has been filed 
in Sacramento SIoperior Court, 
adcIinI to IIItt lilt III lUlls pindlaa 
..... morteaIe brdDIra in' !be 
alate. . 

TIle lUll, flied 011 bebIIf of 
. Adela.. F. Hetidenon, I 
SaenmeDto relideat who ok • ...,. 
,fl1OO loan 011 a reeond deed ~ trIIII: 
.... her home, c:IIarIfJIIllId Iboi 
1eDcIer, and the broker who acted as 
a middleman in the Iranuetlon, 
IIIYe c:ollected 11lOIII)' in _ or 
the .. te'. \IIIIB')' Jaw, 

The money II IlOl atricdy ia tile 
form IIf 111_ ell&rges, 1M •• ,II lid in tenns of !Me cbaratS. 
IIrfIbraae fees and interest, SiDce 
IIIDizIII the note for tile 10M ill IaIe 
Novembar' I... the p1aInlilf, lias 
belli bit willi 20 late cbaraea. 
.. ll8Imtina to $3311, as well as 
brolcerap tees amounlillg to tI3G, 
According to the coJll1llaint, !IteM 
paymeats, . aioQg willi mJ.29 ill 
interest were deducted from the 
plaintiff's monthly payments of $tO. 

The plaintiff is now left with a 
balaace of $1,31 U14 two yean after 
taking out her $1600 thirty-six month 
loan. 

Accordill!il to information from 
spoteamen in the Stale Capitol, the 
predicament of Mrs, Hendenlon is 
/lOt uneomJ1IOn, and leaialators are 
aearinII up to df..1 with the problem 
In the ttl3 legislative liMSlon. 

III Itll, Leo Bromwich, • con
~ul!,,,,! to the Subcommittee on 
Human Needs and Resources, 
iUlled a stinging report. outlining. 
wbal he colllidered 10 be BOrne of the 
grou ineqUIties perpetralo!d by the 
IIDme I0Il0 broker.,e induslry. 

LEGISLATION 
DuriDIl the 11'1'2 Jegialatlve 1IesIion, 

Senators Mervyn DymaUy, O-Ia 
AIIIeJes and Anthony BeIIenaon, 0-
Beverly Hilla. cO'lutbored a 
mealure (SB JUt) aimed at' 
nculatina IllCeMlve late ehaqea, 
balloon payment. and PI"JIIIymenl 
penaltlel CI\arlJed by the 1ndIIIIry. 

Sineethat lime IIf\WaI courl 
.actIons baH bee!! flied 10 obtain 
, relief lot If'IeII\c pa-.llljured by 
the late cbarlJ- and /Iitb broter .... 
fees, 

In SlFt!!II"er. a Iu!t ,.. .. filed in 
1ba SaIl P'nuIeI8eo'Superier Court 01\ . 
behalf of· e.ue Shaw, a 'I7-yev.:.ld 
widow on IOdaI aec:tmty. Mn. 
Shaw. who bad oIQined • \olin on 
her bome 'wtth AmerIcan Plan 
Inves1D)eDt Corp, in Dec, 1l1li8 far 
'.1400, found herself two yeen late.
IIICinfI a \olin bIIance In ex~ ~ 
",000. 

'l1Ie pialDtiff bad gone tbrouch six 
_ I.. refi1Ianc:Inp with the 
eompany wIrea !!he found herself 
unable 10 meet Ihe monthly 
payments~ According lO'adIed!aIe 
prepared by legialative staff. 
members foUowing Ihe fifth 
reiinaneing. Mrs. Shaw • 'bad paid 01' 

become obligated to pay a I4tal of 
$19,670 in expense;, eommJ$5"os 
and interest In retum for tbe 
privilege of borrOWing $7,426. " 

The !irsl case alleging 
unreasonable cbal'lled was filed in' 
May of this year, and oJ"" named 
Amerioan Plan In'/estment Corp as 
the defendant. In that case, another 
77-)'ear-<lld widow. Mrs. Aileen Piet. 
a. re~Hdent of Fairfax. fac;,;.d 
foree:osure on her home as a resuJ-l 
01 her loon. 

Mr.. Pick. wh" h.d borrowed 
SJOOO to pay for ber husband's 
fun .... 1 and back taxes on her home, 
had missed a payment to American 
Plan ;when she was forced into the 
hospital with m health_ As a con. 

ditioo of the loan. the plailJtiff was 
compeUed by the broker to take a '11 
month loan father than one for the 
standard 36 1II<lIItba. The ema 
month en.o~ the broker ... ·flrm to . 
double III fees, Cbargln& Mrs. PIclt 
$300 I'IIIIer than 'Uill, 

INJUNCTION 
AD. IIIJullction lioall~. Issued 

barrinc the sale of !be hame at a 
public -uon, and the pubIIclty tIIIl' 
followed resulted. in American .. 
Pll\o'. Presldenl Ja~ Zissia 
calIbIC oIf !be tn.lee .. , ZlIaiI' 
IIiInaoIf paid.off the leDders and Mid 
IIIIt lira, Pick couJcI pay bIm badt 
wIMa tbe bome ..... ewntaaIIy aokL 
. Two weeks ago, PaUl CabbaU, a 

former employe of Ualon Home 
Loan Brokers came to the Capilollo 
coatei' with legialatiYe RaBen an 
tbe brohra&e prablllll. CabbeIl,.1 
who worked for the brokentge fin!( 
for about a year. said that _ 
broken ran to C\IIftPIy with their 
I'eIpOIIIibilitiea u fiduciaries, 

"It is my opinkm that DOt aa1y does 
Union Home Loan noIl1ve up to tha! 
duty (to discl .... )-but mOlt of the 
industry faila to," he said. 

Cabbell says thai there .... honeIt 
peopie In the induslry. but addl thai 
the current la1Wl1 regulaliag the 
IndUIIIry are weak. He says that the 
Attorney General and lIIe Depart
ment of Real Estate-l.he industry'. 
regulatory agency-are unable 10 
deal with the problem. 

Cabbell also ope~ed up the 
possibility or a conflict of iIIteJ;at on . 
the part of Callfornja RealiEelale 
Commissioner Robert Karpe, He 
said thaI Karpe" fathe<', Elmer. 
Karpe hOlds an inte"",1 in a 
Bakersfield mortllage brokerale 
firm. . -

'!'be Real EsUlte CommI8&kJaer 
admitted thaI hi. father does boIdu 
inlerest in the -fCarpe Real BlIII<! 
Cente.-, In BakerJfield, addlq IIutt • 
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portion of the firm's I:ru&;ness is ill 
the area of extending loans on 
sec<>r!d deeds 01 trUll!. Karpe ad, 
mitted !bat he himself OWN! a~ ;r" 
tenst in that firm, but added tha t bis 
lO!serest i. being held in a "clind 
IrIIfit Hand lnal a fl.lll disclolure ,,; 
tIlese holdings was made to the 
Reagan AdmiJIi.tration at th~ tune 
be WaH appointed Real Estate 
CommLt;.Sioner . 

Karpe said !bat hil! father h;;s 
been in the rea] estate llusi_ in 
Bakenlield for abell! 4li yean, 
addiaI that "", Robert Ita.,.., ..... 
proud of the Karpe flml in that It 
charles a bout balf of what <>til ... 
firms asseso in tile way of fOOl'L 

CONrUCT flF INTEREST 
He said he believed that tbere ... as 

no pouibUity ofa con/llet allnterest beca. he hU AOIItlDII 10 do. with 
mUllllement oflbe ~, Ihere 
..... lull _1oMft al !be bcItdIDg, 
• nd beena", an attorney. in 
Bakenl\eld baJldlliII !be InIIIt fund, 
1Carpe'. talber ill inYOlved III tile 
uuiIeIemaIl of the bullnea. 

.'. "spobImim for !be Govemol's 
Ofllce said that Karpe did make a 
full' diaclolure of hl. hIIIdiD&I. and. 
b.. been cleared by tbe! 
Mmlniltratlon. Karpe wal ap·· 
pointed Real Estate Commissioner 
OD April1.. It'll. 

A critic 01 tbe brd<er",. indIIatry, 
Cab~, uya that Karpe's firm 
iadullea fn unetb!cal8lld iUopI 
1dverIisiD&.8t refert to ... ..... 
vvWIemenl ill the 8a kenflekl 
CIllfomtan whleb .. ya that Elmer 
F.' KArpe IJtarpe'. lather) will 
extend lIome l/)8nl to per1IOIIII 111 lIIe 
communiI)', and says IIOtbing about 
tbe fact !bat Karpe ill a b .... ker. 
aeUnll as a micklleman betwtOell. 
lenders aDd borrowers. 

Cabbel1 says that the ad, 
vertisement dearly v\oIale!o Sec· 
lioos 10235 and 10237.7 of tbe 
BllSiness and Prolessi0a6 Cod< , He 
said lllat "" asked Karpe about tbe 
violation, and Karpe r'l!Sponded that 
tbe law i8 really not clear on that 
point. . 

Cabbell ",id that a call to Karpe'. 
autstllnt? Assistant Commissioner 
John Hempel resulted in Hempel 
stating that a violation of the 
statutes quoted was a major 
violation of Ule law, 

According to anotller spokesman 
ror the Real Estste,j)epartment, 

Chief LAlg..t Officer Jerry Thomas. 
tI~re drC tIlree major problem areas 
in the brokerage field. Thorn •• said 
thot major problems arise with 
regard to lat" ch;;rg .. aaoeosed by 
bn>ken, e,.;t:~~:a,t;ive brokerage 
romn,;"sl(>IIs and balloon payments. 

LATE CHARGES 
Thomas .aid tbat late cnarges 

used to be It problem, though Ii is not 
n~-Irl)' a& .iIlJIiIlcant •• it Wled to be. 
He said thatlogisJalion """ted two 
year! ago ""'" requires brokers Ie 
notify b<>r!'OW\!l'S before assessing a 
lat.e cbarge. 

Asked t...... the iIldllltry coukl 
juatify late chargeo Iinee U- broker 
does not aeQlaJly make the loan 
himself, bUl merely ....... as a 
middleman, Thomas saki· Ibat 
broken do lJIeur eome eostI a. a 
result of -w:in8 the 1o&D&. He saki 
!bat moat of IMM were clerical Iu 
DllIure. 

Tbomu also sakl that maoy 
bnII!ws require a '37 ralber than a 36 
month loaD tn order to live Ibe 
bon'ower a balloon payment and 
lap lIiB '1IlOI>IhIy payments down. 
TIle amaequei!ee of !be 37-mon1b 
_ il that !be broIier can dwle a 
1. pereeftl broketalle commlMlon. 
.. opposed to • 10 pemmt clwge. 

The attorney aaid that the blgeat 
problem is the ballcon payment 
il8elf. He Hid that borrowers Ihould 
be ma4e awart! lllat they will be 
lacing this payment so tbat they 
doII't make mootbiy payments lor 
I .... yean ooly to Hod tbat they bave 
JIGI; reduced Ill. principal of the 
orilliDal loaIl. 

Cabell offered 8Ia1iSt'tCb on' tbe 
refinancing of balloon payments. He 
said !/lat SO percent of all roans are 
refinanced at the end of the loan 
period chiefly because borrowers' 
cannot meet the ball""" payment. 
He added !bat usually the. amount of 
lhe refinancing is at least SO percent 
of the original Joan. 

LUCRATlVf: fI.lJSISt:SS 
Cabbel! says that the broker",. 

business is an extremely lucrative 
business. w,tIl many brokers having 
a net worth in the si x figures and 
some who are mullj·millionaires. He 
pointed out that "investa'" are Ibe 
key to tile bU5iness and that 
borrowers are- considere~ a dime a 
dozen," 

The critic said that he has 
knowledge of a "Slrawman " in Los 

Angeles who maintains a "stlble of 
lenders", who is contacted by 
brokers when tbey have a list 01 
prospective borrowers. 

H. said tbat this "atrawrnan", nol; 
identified by CabbeU. acts as a g ..... 
betweeD for brokers and lender!-iIJI 
additional layer of brokering. For, 
his services, CabbeJl .. id that ibis· 
"strawman" gets a cut from the' 
broker'. fee. . 

Cabbell also said that three or four i 

:k;~~~~~m~;n ~esta~u~n~s!~i 
Spokesmen· for the Department of; 
Real Estate said that the abuses; 
which are cJted by Cabbell arel 
limited to only a f .... firms, but' 
Cabbell says that lIIese are the 
IaJogest brokers. 
• Cabbell said that the averale loan 
extended j. for $3400. adding tbat 
Union Home Loan, the laraest 
broker in the ltate. foreclosed 011 frI 
percent of its lI>11ns in tile past two to 
tine yean. ~ also said that some 
al recent advertising eampatans by 
till industry bave been aimed at 
eldl!rly retired person •. with k>ans 
beiIIg extended with an intent to 
foreelclllure on \beir property. 



CALIFORNIA LEGISLATURE-1972 REGULAR SESSION 

ASSEMBLY BILL No. 2193 

Introduced by Assemblyman Ralph 

March 15, 1972 

REFERRED TO COMMITTEE ON FINANCE AND INSURANCE 

An act to add Section 1917 to the Civil Code, relating to 
loans. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 2193, as introduced, Ralph (Fin. & Ins.). Loans. 
Specifies maximum charge that may be imposed on late 

installment payment of a loan entered into after effective 
date of section which is secured by real property with four or 
less residential units or upon which four or less units are to be 
constructed, is 10 perceI1t of the amount of the installment, 
but permits a $5 minimum charge when the late charge would 
otherwise be less than such minimum charge. 

Vote-Majority; Appropriation-No; Fiscal 
Committee-No. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 1917 is added to the Civil Code, to 
2 read: 

·3 1917. The maximum charge that may be imposed by 
4 a lender for late payment of any installment on a loan 
5 entered into after the effective date of this section which 
6 is secured by real property containing four or fewer 
7 residential units or on which four or fewer residential 
8 units are to be constructed, is 10 percent of the amount 
9 of the installment; provided, however, that a minimum 
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1 charge of five dollars ($5) may be imposed when the late 
2 charge permitted by this section would otherwise be less 
3 than such minimum charge. 

o 
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AMENDED IN SENATE JULY 21, 1972 

AMENDED IN SENATE JUNE 29, 1972 

AMENDED IN ASSEMBLY MAY 26,1972 

CAUFORNIA LEGISLATIJRE-1972 REGULAR SESSION 

ASSEMBLY BILL No. 1516 

Introduced by Assemblyman Pierson 

March 15, 1972 

REFERRED TO COMMITfEE ON FINANCE AND INSURANCE 

An act to add Section 2954.4 to the Civil Code, 
relating to real property. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1516, as amended, Pierson (Fin. & Ins.). Real property. 
Specifies maximum charge 6F peHMty that may be imposed 

on late installment payment due on a loan secured by a 
mortgage or deed of trust on real property containing only a 
single-family, owner-occupied dwelling. 

Provides loans made by specified lenders are not subject to 
provisions of this act. . 

Prohibits such charge el' fleHttlty being imposed more than 
once for the same late payment. 

Defines "late payment." 
Defines phrase, "single-family, owner-occupied dwelling." 
Vote-Majority; Appropriation-No; 

Fiscal Committee-No. 
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The people of the State of California do enact as follows: 

1 SECTION 1. Section 2954.4 is added to the Civil Code, 
2 to read: 
3 S9e'tA W!Ate ffi!ufifftttHI: ehapge eP j}eftalty ·".Ihieft 
4 2954.4. (a) A charge which may be imposed for late 
5 payment of an installment due on a loan secured by a 
6 mortgage or deed of trust on real property containing 
7 only a single-family, owner·occupied dwelling is shall not 
8 exceed the equivalent of 10 percent of the installment 
9 due. No charge eP j}eft!llt)' may be imposed more than 

10 once for the same late payment of an installment. A 
11 payment is not a "late payment" for purposes of this 
12 section until at least six days following the due date of the 
13 installment. 
14 (b) This section is not applicable to loans made by a 
15 credit union subject to the provisions of Division 5 
16 (commencing with Section 14000) of the Financial C09,e, 
17 by an industrial loan company subject tp the provisions of 
18 Division 7 (commencing with Section 18000) of the 
19 Financial Code, or by a personal property broker subject 
20 to the provisions of Division 9 (commencing with Section 
21 22(00) of the Financial Code, 
22 (c) As used in this section, "single-family, 
23 owner-occupied dwelling" means a dwelling which will 
24 be owned and occupied by a signatory to the mortgage 
25 or deed of trust secured by such dwelling within 90 days 
26 of the execution of the mortgage or deed of trust. 

o 
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AMENDED IN SENATE JUNE 29,1972 

AMENDED IN ASSEMBLY MAY 26,1972 

CAlJFORNIA LEGISLATURE-1972 REGULAR SESSlON 

ASSEMBLY BILL No. 1516 

Introduced by Assemblyman Pierson 

March 15, 1972 

REFERRED TO COMMIITEE ON FINANCE AND INSURANCE 

An act to add SecHon 2[J54.4 to the CiV11 Code, 
relating to real property. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1516, as amended, Pierson (Fin. & Ins.). Real property. 
Specifies maximum charge or penalty that may be imposed 

on late installment payment due on a loan secured by a 
mortgage or deed of trust on real property containing only a 
single-family, owner-occupied dwelling. 

Provides loans made by specified lenders are not subject to 
provisions of this act. 

Prohibits such charge or penalty being imposed more than 
once for the same late payment. 

Defines "late payment." 
Defines phrase, "single-faml1y, owner-occupied dwelHng. " 
Vote-Majority; Appropriation-No; 

Fiscal Committee-No. 

The people of the State ofCajifornia do enact as {oHows: 

1 SECTION 1. Section 2954.4 is added to the Civil Code, 
2 to read: 

118-1 SWlID 18 
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1 2954.4. (a) The maximum charge or penalty which 
2 may be imposed for late payment of an installment due 
3 on a loan secured by a mortgage or deed of trust on real 
4 property containing only a single-family, owner-occupied 
5 dwelling is 10 percent of the installment due. No charge 
6 or penalty may be imposed more than oqce for the same 
7 late payment of an installment. A payment is not a "llite 
8 payment" for purposes of this section until at least six 
9 days following the due date of the installment. 

10 (b) This section is not applicable to loans made by a 
11 credit union subject to the provisions of Division 5 
12 (commencing with Section 14000) of the Financial Code, 
13 by an industrial loan company subject to the provisions of 
14 Division 7 (commencing with Section 18000) of the 
15 Financial Code, or by a personal property broker subject 
16 . to the provisions of Division 9 (commencing with Section 
17 22000) of the Financial Code. 
18 (c) As used in this section, "single-family, 
19 owner-occupied dwelling" means a dwelling which will 
20 be owned and occupied by a signatory to the mortgage 
21 or deed of trust secured by such dwelling within 90 days 
22 of the execution of the mortgage or deed of trust 

o 
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AMENDED IN ASSEMBLY MAY 26, 1972 

, CALIFORNIA LEGISLA TURE-1972 REGULAR SESSION 

ASSEMBLY BILL No. 1516 
. , 

Introduced by Assemblyman Pierson 

March 15, 1972 

.REFERRED TO COMMITTEE ON FINANCE AND INSURANcE 

An act to add Section 2954.4 to the Civil Code, 
relating to.real property. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1516, as amended, Pierson (Fin. & Ins.). Real property. 
Specifies maximum charge or penalty that may be imposed 

on late installment payment due on a loan secured by a 
mortgage or deed of trust on real property' containing only a 
single-family, owner-occupied dwelling. 

Provides loans made by specified lenders are not subject to 
provisions of this act. 

Prohibits such charge or penalty being imposed more than 
once for the same late payment. 

Defines "late payment." 
Vote-Majority; Appropriation-No; 

Fiscal Committee-No. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 2954.4 is added to the Civil Code, 
2 to read: 
3 2954.4. (a) The maximum charge or penalty which 

. 4 may be imposed for late payment of an installment due 
5 on a loan secured by a mortgage or deed of trust .on real 
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1 property containing only a single-family, owner-occupied 
2 dwelling i" 10 percent of the installment due. No charge 
3 or penalty may be imposed more than once for the same 
4 late payment of an installment. A payment is not a "late 
5 payment" for purposes of this section wftett ft6t; f*tid 
6 withifl until at least six days following the due date of the 
7 installment. 
8 (b) This section is not applicable to loans made by a 
9 credit union subject to the provisions of Division 5 

10 (commencing with Section 14000) of the Financial Code, 
11 by an industrial loan company subject to the provisions of 
12 Division 7 (commencilJg Itith Section 18000) of the 
13 FinalJcial Code, or by a persolJal property broker subject 
14 to the provisions of DivisiolJ 9 (commelJcing with Section 
15 22()(){}) of the Financial Code. 

o 

f . 

-. 
'-



.. 

CALIFORNIA LEGISLATURE-I972 REGULAR SESSION 

ASSEMBLY BILL No. 1516 

Introduced by Assemblyman Pierson 

March 15, 1972 

REFERRED TO COMMrITEE ON FINANCE AND INSURANCE 

An act to add Section 2954.4 to the Civil Code, relating to 
real property. 

LEGISLATIVE COUNSEL'S DIGEST 

AB 1516, as introduced,. Pierson (Fin. & Ins.). Real 
property. 

Specifies maximum charge or penalty that may be imposed 
on late installment payment due on a loan secured by a 
mortgage or deed of trust on real property containing only a 
single-family, owner-occupied dwelling. 

Prohibits such charge or penalty being imposed more than 
once for the same late payment. 

Defines "late payment." 
Vote-Majority; Appropriation-No; Fiscal 

Committee-No. 

The people of the State of California do enact as follows: 

1 SECTION 1. Section 2954.4 is added to the Civil Code, 
2 to read: 
3 2954.4. The maximum charge or penalty which may 
4 be imposed for late payment of an installment due on a 
5 loan secured by a mortgage or deed of trust on real 
6 property containing only a single-family, owner-occupied 
7 dwelling is 10 percent of the installment due. No charge 
8 or penalty may be imposed more than once for the same 

01!lolto 1I1S161O " 



AB 1516 -2-

1 late payment of an installment. A payment is a "late 
2 payment" for purposes of this section when not paid . 
3 within six days following the due date of the installment. 

o 

om6 I.slf.im II 

· .~ , . 
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than options the landowner may not avail himself of this section when 
he has required the improvements to he made. In Ott Hardware Co. V 

Yost (1945) 69 CA2d 593. 159 1'2d 663, the lessee was held to be the 
owner's agent in contracting with third panics for the improvements, 
and the landowner was denied the protection of CCP §1183.1. No reo 
ported California case can be found considering the applicability of Ott 
to an option. American Transit Mix Co. v Weber (1951) 106 CA2d 74. 
284 P2d 732. however, held that the ruling in Ott was not applicable 
to a land sales contract and that the seller could avail himself of the 
protection of CCP §1183.1. 

On the need for reasonableness in approval, see §6.10. 

C. Complete Agreements 

1. (S4.67] C.R.EA. Deposit Receipt* 

In 1967, pursuant to an accord with the State Bar. the California Real 
Estate Association copyrighted and published a new purchase contract 
.to supplant its old deposit receipt. Circled numbers superimposed on 
the example shown here indicate corresponding pans of the discussion 
below. The accord emphasizes the materiality of the manner in which 
the form is printed, including the size of type and placements of caveats 
and signatures on the document. The example here is identical in layout 
with the new one·page form, but some blank spaces have been deleted 
and the whole form has been reduced slightly to fit the pages of this 
book. 

The accord further states the purpose and desire of the two organiza. 
tions that the new form shall be used in all real estate transactions in 
California to which it is adapted and commits the C.R.E.A. to act in 
good faith to accomplish this purpose. For further details of the accord. 
see 42 CAL SBJ 487 (1967). For other provisions that may be appropriate 
for the particular transaction, see Appendix (outline agreements); §6,4 
(checklist). On the manner of affixing addenda, see §5.40 . 

• Copyright 1967 by California Real Estate Association. U.se of this form by permission of 
California Real Estate Associalion. cop}'right owner. 



, 

<D1Rrnl 1.E.atatr Jurr4a.ar QInutrad nub mrrript fnr irpnllit 0TH'S IS MOlE THA.N A .E~(1PT FOR MONEY. IT MAY II A LEGALLY IINDING CONTRACT. lEAD IT CAIlFULLY. 

f.\ ____________ ~C., .. ,.,., _________ " __ 
._bdhm~~ ______________________________________________________ __ 

_____ ~~ __________________________________ _:_.----------- htttin tatled Iu,.r~ 

tM.ImOr _____________________ ~~---------------------------------~~I.,I$~---_-J 
"""'!lUd ., tlil1 D. paBOn" dleclt 0. ulllier's check 0, or0-------------------------------------
• "posit.., attDllnl of IHIrchult prle. Df _______ .:::e:.. __________________________ ~ .... tI .... (f'--_____ ~ 

,,-,",chufl Cli prOCl.rt,. sltu.teif 111 _________________ .-. Counl, of ____________ bnfCIfllle. ftstrlMd II follOwI, 

win dqlotll In IStroW wU 

the "ll11tl of jM.IrthlSt prlct as foiIOWII"":::.--~ED:--1j----------------------------------------

L Title 1& to be frt. of lien., '"CUlllbt.IICe •• t!lsten.nl •• rntrletIOJ'l" ,lllIti .~ ~MltloM of reconl or MIWI to Sell". oIhtr tl\.an the "llowInl~ 0f------
Stller .hla fUM 1,11 to Buyer .. t 9 el 1111 •• tlllCfa I 
hi liens. enc~mllrlnces, easement. t'sl,.cllons. rlillts .nd cOfIEllUons of I't'com;enCN1h abOve. r: ~tl~~r"'t:II~t: ~::~~'~~t:n :o"r IftSa~:re~ tltl. 'n lIurer .Ubitd 01(1)1 
terM'",I, Ihls .I.reernent and an), depo$it sbill thenUJ)OfI be rel .... ne(! to him. 10 I tr. I'l pnrr ,I!UJtr at 1'11$ 101>\10. rna, 

Z. hopert, 1,:t,.., prtmlClIM Ol'l lnaJrlnCt .Icctpllblt 10 Burtt, rentl, Inte , .Ind'®:l1I7-----------------------___ _ 

-------------------7"'---------~~- (Insert In blank •• , otblr items of IrIcomt lOr •• pense to b. prof.IM] sl'l.lll it 

".11" .I. of (I) tht dati Gf rflcO«\atlDil of deld IN' (2) 4-2.,1--; .... ,--------------------"" '[ rlkt tI) H (2) "Ised). TlII .If1'lOUlII of "J 

IMftd ... lIlument whlcl'l Is t lien shall be paid (Slrlke 
luumtd Sellt( thall ~f cost 01 renllVt stlmp, all dHd', 

I ulon 11'1111 b, dellver.d Ie. BlIYlr (Slrlke IlllppllCible. emllibel) (I] OIl CIOM of tSCfOW, lOr (tI) not IIttt thin _______ d,,. .Ifttr cla,11I .scrow, .. 

OO~~~~~~~~~------------------~~-----------------------------
leftlW Instrllclklftf. sll,Md by luyer and SIII,r .h~1I b. dallytrtd 10 thl nerow hClldu _Uhl, '~fi-.J-------'t ct,,. 'rom ttlt S.I"r'. ICCI,tlnu hettof , ... hall 

".,lllt tor cle..ln, within d. ftoM the openinl of IscroW, subject 1e. writle. ede ons sl,ned ., IUJII' 'IMI Sllitt. 

L UaI, .. oUII,..lse dtsilltltad In the ,scrc.w InstnICllolt$ Of Buyer, lltlt 111111 Mst " foNowl: \@:Hit-----------------------

I'jj\-rHE MAPIm(lf OF TAKING TmE MAY HAVE SIGlIIFlCANT LEGAl AND TAX COfiISEQUUICES. THER[f'mtE, CIVE THIS 1lU.T1'E'R SEIlIOUS ~Sm£MTIOft.) 
\!.!I~ If the Improvemenls on the pftlperly In cle"tr<l:rem:'.'8 .hrlilly um .... d prior Ie. dtllt 01 tscrc.w, ttl •• , CM'I GtII'IllMI " B_It", .In, deposit 1'1. Ide " IQIr PIli III 

me 10 bll'll Itld .hfs (ontrlct th!rtLlpG" stull termlnllt . 
• "Buyer hils Ie. CClm~lele Slid purehast IS huel .. p . d by reas<n, of Iny tfthull of 9lJYlr, 'Selltr mill be rele.ud f1ol'11 hl$ oblll,lkln t~th. ,ropertJ to 11.1,., 

1'1 proc.ud "alnst 8U)'t1 upon an'1 (Ialm or nmed, which he ma'1 hn in Llw Of equity: provided, howewl!f, tJlst b} plac:lnl Itltlr Inltl,ls hut I ) I ). r Seller 

~
f ,ltd Seller "ret tl'llt II WCluld be Impr.cUul or extremely dlftlcult to fix aclu.1 cli m"IS In CUI 01 BlJyef'1 clef.lUll, that th amCMInt of .IN "POSI II. nason"'" .. Ilmltt 

d.lm'lu, IrK! th.t Selin rel.11I 1M: deposit II his Ulle rlaht Ie. <lamales. 
. Buyer's sl,nlture hereon (oMtlhrtes ... (lifer Ie. Seller to purc"'n thl re.1 ul.te descrft)tcI abOYt. Units •• ecept.,ct tlttUf II liined ., s.ner ,nd HI. "$I1PItd (:1)" 

"elwered to SClY", either In lIeuon or by mill to the Iddrtn lhown bel"" wUhln (11)'1.l1li101, ttli. olfet 11'1.11 Do ctltll'l" nwo\d MId tH ClfC)OSIt tII,n" 
returned to Bu:ru. 

t. Olher terms ancl condltlons~ (Sd forth Iny tums .. ul cendlnO"I of • flcfull netufe applkable to Ibil Silt, such 'I fin .. clnl, prlCIr salt of crttIer pftlptrt,., tilt matt" If 
etrvctur.1 pest cOf'Itrol Inspecllo", rep.-Ifs iIfId persen.1 P'Optrl)' 10 b, Ill(;lydeCl In lila.] 22 

II. TI., Ts of ttlt tuenct of this cOfltrJct ® 
... t btlt. lro'er \@?'f--------------------~m;L· ______________________________________ __ T$pMML-________________________________________ _ ~~-------------------------------

Thl lIIICIerll,MeI Buyer der. Ind Itr .. 1 to bu'1 tilt above Msc,1bH proptfty on tllil Itlllli ,!WI CcmdltloM _.,. stJted II'MI ICknowledP' rtCIlpt If • cop, MrHf. 

h~~, __________________________________ __ 

~~"L-__________________ . ______________________ __ 

IlJIIrG) Ttllpllon,.. __________________________________ _ 

aCCt:PlUC! 

Thl IlMtnllfltCl klltr 'ctepts the. forllolnl offer IIId al,eel Ie. sell thfl pt'operlJ' dllcrlbtd thereon on tfl. '1f1M .and eondltll)lls thtftln set forth.@ 

tilt "!.dtrslped Sfller has elJlClloyed tIM lroker .bo¥t .. ,med and for 8toU-f'S umus a.rees 10 PI'1 Bftlkflf, n .I corrunlUtoa, the SClI'II If --I._.LiIlJ. ______ _ 
Collan (I I payal:ll. IS fe.lIows~ (I' Oft rflcordltllNl 0' 'lie deeCI 1M' oilier e~ldenci of IItle. Of (11) If 

ttfIIIIletlon of sale Is prennttd by Clefol\llt of Seller, Clpon Seller's de lull, or ((' II (amp ation of ute Is pre~enteO" Clefault el B~~erJ onl)' If and .lIen SeUe, coli-tell till d'''''I" 
tron. lure', b~ wit or otl'lt"rwlw, and lhen In 1111 lmoLMII fIOt to euted onl tJlli thai porllon 01 'lie dllMlts colleclad after .rll oldlKtlnl tltlt IIlICI tlC'OW Illpt",1 and 1he 
e."Mes 0 collecllo", II In,. 

, ... ItI'Idersllned acltnowlHlpl rectlpl en' • COP, fter.of .Ind .Il1t11orlzlS IroIl,r to dtlh1r I ...... d cop, If It It ..,.... 
Dd"'~· ____________________________________ __ 

hll":@~ ______________________________ __ Addn"L' ______________________________________ __ 

T.I.',.O.,.I--,.-,....,--::_-:: ___________________ _ 

I"klf CMlUfits to tho forllolnl. 
~Id~_/"~ ____________________________________ __ 

2 
• ..... @-----------------------------

IIIUl (STATE 'f101t£Jt IS TH[ PEFISON QU!\tIFlfD TO ADVISE ON l£At ESTATE. IF '«Ill otSIR[ LEGAL ADVICE CONSUlT YOUI AnOJINlY. 
'"IS $1AHOARDI OCU .... EfIIT fOR USE lit SIMPLE TRANSACTIONS HAS BErN ~Pf'ROVED BY THE CALIfORNIA .£Al [STIltTE ASSOCIATION AND TH£ STATE lIAR Of CoIIurORI,UA IN 
f"OfIM OMY. NO RfPRUfNTAHON IS MADE ):5 10 THE ll&AL VAlIDI'Y OF ANY PROVISION OR· THE ADEQUAC1' Of AN" PflOYISION 114 litH ... SPECIFIC T~SAC"Olt If SHOULD HOT 
I( usn IN COMPlEX THAHSACTIOHS OR WITH EXlENSIVE RIDEU OR ADDITIONS. 

101M NO.IH' 
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1. The new title supplants the former "Deposit Receipt." 
2. The caveats directly following the title and at the end are two of 

three in the new form. See also item 17 below. 
S. On buyer's identity, see §§4.18-4.20. 
4. On the use of personal checks. see § 14.23. On a requirement for 

placing the deposit in escrow, see §5.2S. 
5. On description of property, see chap S. 
6. Balance in escrow. The old deposit receipt required the balance 

of the purchase price to be placed in escrow within a fixed number of 
days from seller's acceptance. That requirement is now omitted, though 
it is implied from the closing date. See item 15 below. Compare form, 
H9.9-9.11. 

7, On stating the price and financing provisions, see chap 9. 
8. Condition of title. :'.[atters to which title is to be subject are now 

broadened. beyond the "liens and encumbrances" to which former 
Article 2 was limited but are narrowed to those "of record or known 
to seller." This is more limited than the "marketable title" (see §G.20) 
promised by former Article 2 and makes important to the buyer the 
protection of a preliminary title report (see §3.13) or conditions for 
approval of title matters (see HG.23-G.24) or both. In practice, however, 
sellers often protected themselves under the former provision by reo 
quiring the buyer to pay for extended title insurance coverage or a 
survey to reveal off record defects. On the buyer's remedies for seHer's 
breach (even without the express requirement of former Article 3 that 
seller pay any expense of removing title defects), see HI \.3-11.26. On 
constructive notice resulting from the record or the duty to inspect, 
see §§18.4-1 S.l 3. 

9. Title insurance. The seller is now required to furnish a standard 
CL TA policy, though the parties may still shift the expense. On dif· 
ferences between southern and northern California practices in placing 
the expense on buyer or seller, see §§14.8-l4.9. For a comparison of 
standard coverage with other forms, see chap 17. 

10. Seller's default. Under former Article 2, if seller was unable to 
convey marketable title as agreed, the buyer could demand the return 
of tbe deposit "and all other sums paid by buyer," and the agreement, 
as between buyer and seller. would be "of no further effect" except for 
seller's obligation to pay all expenses incurred in connection with ex· 
amination oE title. The new fann. giving buyer the election to "tenni· 
nate" and recover his deposit. does not clarify whether termimtion 
precludes the right to damages for hreach. See also item 18 below. On 
buyer's remedies for seller's default generally, see §§11.3-11.26. 
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n. Prorations. Fonner Article 3 called for proration of "taxes, pre· 
miums on insurance acceptable to Buyer, rents, interest and other ex· 
penses of said property." On.other matters to be prorated, see HI4.34-
14.40. 

12. On the proration date, see § 14.35. 
IS. Assessment lien. Fonner Article 3 left open to negotiation the re

sponsibility for paying any bond or assessment lien but required the 
seller to pay existing delinquencies. :\Iany sellers resisted on the ground 
that even delinquent pa}nlents were for benefits to be enjoved during 
the buyer's ownership. "OW that question is open to negotiation, and 
the parties may choose either to payor to assume. On the seller's obliga
tion in the absence of agreement. see H6.41-6.42. 

14. Possession. For the effect of possession on risk of loss, see §§13.1-
I3.I 1. 

15. Escrow. Pro\'ision for signed escrow instructions is new, and the 
times for openin~!\, and closing escrow are clearly stated. For comparable 
forms and comments, see §§ 14.7, 14.51. The form no longer contains 
the provision of former Article 6 gi\'ing the broker the right. without 
notice, to extend for up to .~o days the time for performing any act 
except seller's acceptance or the date of possession. This provision reo 
duced the effectiveness of the "time of essence" clause. See § 11.7. 

16. Vesting pro\'isions ',-ere former.!y in a box at the end of the form. 
On the manner in which the buyer should take title, see §§4.24---l.2~. On 
agents or nominees. see H~.I8---l.22. 

17. This is the second of the three new caveats in this form. See also 
item 2 a hove. 

18. Destruction Or damage. "either this provision nor fonner Article 
2 protects seller against loss occurring during buyer's possession before 
title passes. See chap 13. The buyer is given the right to "terminate," 
which is also the word used in Article I. See item 10 abo,·e. 

19. Buyer'S default. Under former Article I, the expectatiom (Jf "oth 
buyers and sellers often were frmtrated. Sellers erroneously expe(\~d to 
be able to keep the deposit f(JI1(,win~ htl\,cr's breach; buvers expe<1J,r1 t(, 
be able to walk away from the transaction by surrcndering the dr,;-""il. 
See § 11.49. On seller's actual remedies for buyer's hreach, see ~; 11 Al;-

11.67. 
20. The parties ma\' now elect a liquidated damages provisirm in th,· 

amount of the deposit. The rer{uiremenlS for a valid liquidated d"f(ja~c, 
provision are disCllssed at ~: {1.~r)_1 ! .51. 

21. The manner (Jf acceptance t,y "'lkr i. now more cI~arly dev.ribcri 
than in former Article 5. 
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22. Other terms and conditions. The new fornl actually suggests add· 
ing common conditions and personal property. For desirable conditions 
not suggested here, see H6.23-6.88, 8.73. 

23. Former Article 6 gave the broker a right to extend. See item 15 
above. 

24. On broker's execution, see §5.41. The broker signs twice on this 
form. 

25. On broker's compensation, see §§5.33-5.37, 5.75-5.89. The seUer 
is now protected against liability to the named broker for commission 
unless the sale closes or the seller either breaches or recovers for the 
buyer's breach. On the seller's liability for a commission in the absence 
of this provision, see §5.33. 

26. On seller's identity, see §4.17. 

%. Agreements Drarted From Forms in Book 

a. [§4.68] ORGANIZATION AND CONTF.NTS 

The outline agreements in the Appendix cross-refer to forms in chap· 
ters 4-18 for the language of the provisions themselves. The division of 
these forms among various chapters facilitates intensive discussion of the 
problems they present, but gives no comprehensive view of their respec· 
tive places in a single instrument. To point out the interrelations of 
clauses now separated and ways in '\'hich t~ey fit into a particular agree· 
ment, the outline agreements show the sequence and organization of 
these forms as they might appear in a typical contract. 

These outline agreements also illustrate that logical organization 
serves a useful purpose. Provisions relating to escrow, for example, are 
placed together, not only to facilitate understanding by the parties (and 
by the court, if there is litigation), but also to assure that all pertinent 
provisions will be included in the escrow instructions and observed by 
the escrow holder. Similarly, covenants to be incorporated in the deed 
appear in the agreement directly following the description so that they 
will not be omitted inadvertently when the deed is drafted; the provi. 
sion against merger of the agreement into the deed follows the covenants 
to avoid their omission from the deed when it is drafted. 

Some of the forms req uire adaptation for the particular type of agree· 
ment in which the), are used. Thus, provisions concerning proration of 
taxes and other items that appear in the escro\\' instructions are the b:lsis 
for similar provisions in the purchase and sale agreement. Tn escrow 
instructions they are instructions to the escrow holder; in the purchase 
and sale agreement, they must be adapted to an agreement between the 
buyer and the seller. 
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.. :, UNIYIIISm OF CALIFORNIA, LOS ANGELES 
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• ..,. N.VII • JIl'V'DR: • :u::. '"'?'Oft" • BI\'DIBIK • IoU( IIdQQ .... .....caco I..&Jft"4 .,M., ... ~A c:MZ 

IICBOOL OF LAW 

L08 AHCI:LI:8J CAI.II'OIIJlJA :90024 

JIr. Jolm B. DeIIoU11,. 
Buo1rtl" 8ecretar7 
CIIUfOZ'll1a law Bey1aiOD CoEd_:Lon 
""10t law ' 
8taaford 1ha1 .... :L ty 
Stanford. CA 94305 

lfoveaher 7. 19'12 

r 

Be: Liauid&te4 ".,-

Dear JIr •. DeIIoull,.: 

'1'Iw:IIc J'OU for JOUl' letter of lfo ....... 3. I recret tbat I 
rill DOt be able to attend tbe CG i_lon ' ... 1:1 .. on tbe event .. 
of JlGw later 9. "1: I haye rev1 .... yoar ater1a1s on l:Lquidate4 d._ ... and i haye tile fol.l.ow:l.q countts on propaaed C.C. ,3Ul. 

• 

1.' I .,.....t that the 'W01'da "&Jl7 part or aU ot" be :Ln- . 
tIeI'ted before the 'W01'da "the cIepoiut" :LD the third 1:1. .. ot '332lAa). 
Part:l.ct&1arly in coatracts for tile IIale ot reztclntia1 ft&1 ..tate._ 
tbe depo8U MAle by the PIU'Cba8er 1. rarely leu 1:baa 5-10 ~t 
ot tbe to1:a1 pa1'CbUe price. 'l'Ile 'bu7er i8 t)'p1ca11,. U1l'WiUlq'to 
forfeit ncb a larp INII tD. tile eftJlt of Il1z de1ault and I CaB ... 
DO pollo,. reuon _ tile parti_ IIboald DOt be able to 11quidate 
tJIe1r. de .... at aB UOUDt.l'" tbaa tbe eatire ~t. :ror tile 
... re .... I SUlleft that'refereDO" to a "depo.Un in ,3U1(b) 
be 0 ...... to. "tile uoaut zpeclfle4 by tIae jIart1ea az llqu1date4, ....... " 

2. Apu,in tile lDterezts of INater flex:l.b11it,. 1a the 
bU'pia1q bet.een the paot1ea, I would DOt reztr1Ct oe app11ca
b11itJ of '3321 to fuadz dtipaltted by the purcbazer "at or before 
tile u.a .,., __ 'IItea the contract." Qat te of teD ... pcclte..,. '. . 
ob1:lptt .. are nbject to varicraa .ooDditlO115 ud·b1. latttal .... 1t 
a,. be quite ="'. with tbe _t to be lDcreued b,- deJlOll1t of • 
f1I1'tIIer .,.. 1a e8crow after tile coD'dit1oll5 hayebeea zat1zfled.' 
Why sbnlcl tile .eller DOt be able to iDela4e I*rt or aU of noll 
addi tloaa1 depoz1 ts as Ili. l1quidate4 daa ... ? 

3. Propo.ed '3321 -Ires DO refereDCe to the a .. a:L1abi11t,. of 
l1quidate4 d._ ... to the IN,..r. 'l'Ile -,..r •• probleM ia recll"~ 
lq .. pa for breacll of a coDtract to .. 11 real eatate are az 
poeat, if DOt·IN.tar, tbaD tile .. llere. -'- !tiPftt~'I!'I:" 
"lea Trep'!9$ioM (CZB 1867), chapter 11 .. -" t - . 



)fr. Jolm H. -la- . Jfov .... 7. ltD . 

· ftJV ~d reccwer 114U1dated deil!llpS b:r ~a 01 tile pzoviIIioM 
of Pl'oPose4 '3319, but tile C= i.:I.oD's eel sat- 'bo .3318 statell 
that t .... t MC.t1OD doee aot "affect tIte 8t&tuM tltat ptVD 11.-1-

· datin· of claw ... tor breach of certain t,.... of ooDU'aOta." ft18 
CQ· rat sac •• sts tlaat 1:t tile CODtract 111 for eat. o:t :real ~te. 
lltu1c1&ted ........ are available 0Ja1:r to tlae .. nv. by reuoa of • 
tile p&'OYieioiul of ,3321. Perba,. tile difficult:r bere 11_ aot 18 

· tile 1aDpap of tile proposed statute "Wi; lD the UIb1p1t)' of tile 
OCS Tat to '3319. r 

In praeral, I tllillk tlaat tbe Ca 1 .. 10n • s proposed les1l1lat:l.oD 
is ... 11 tbmapt oat aDd clntted ad would represent a ~t 1aiiCcn ... 
Mat OYer tile pr_8Ilt Wl8&U.factory state of the law in tJa1s area~ 

DAL:bd 

YOUI'll tn1:r. 

j)~q~?-. .t~' 
Darid A. Lelps1p.r ). 
Acti .. Pzof ••• or of La. 

• 
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.~ ~~~!~" ~~~t ~,~ ~~~~~!'::. 
0IIbtI aIId Dr-tot. -,.-Son_ --PE1U L IIITZ 

::"~ --~HI", -_OWN -. Jt. -_YIIIo_ 
T. W. IIACKWW, JL . 
Soot Jooo 
==t.qwMAH. 

JOI. L CiONIIAUCIIIOII 
LoI MIIIot· 
W.L~,JI. --t. D. EDWAIDS _lo 
ALGU J. ,AIT -_ fLPOIIIl 

Soot DIIIO 
_ '" aIM' _AlII> 
_ H. HOl1llUilDl 

... -_L_ --_F._ 
LoI ........ 
IIOWCI LMOIIIS -WA_ L PUCE -DAVID L IrA --~-D' , 

LIOHAID_ _ .... 
~ 101. SI'lNDEL 
a.-

~...". 
fIAICIN -. Jt. ---W. OEAN ~, JI. . _YIIIo _ 
_ J. __ 
5l1li __ 

_ L IIOOfP _YIco_ 
TMOIOAS M. cw.DA1H _YIco_t 

-

Hr. Jolm B •. Dellllully 
kecutlve· Secrleuy 
Califonia La a..t.1oD co-t. .. 1oD 
School of 1..-. It.tori await,. 
Stlllford, califonia )0, 

Dear JoIm: 

""""r 7. un • 

We .appreciate your 1111 the bacql'OUu uteria1 ... tIMt 
tentative ftC . Ddet~- of .taU rilative to UfIIIlMted ., 
d=· ...... late c • V1Ifortuaatel,. tben il BOt ; 
adequate tbl to r &ad preNDt to thIa ea-t. •• s.oe .at 
it. _tilll OIl In . ar 9 CNr .11 vf.Mra npriiq tba PI.o,q 
.... re &ad -",ilta o~: ate _cp. !Or CNr J .... Sna OII.~I,,!' 
ill relation to your r aultJlOt 1IDIIer COIlIiIIeNUa .f· ': 
liquidated d= .... ~ .. ~. daeftfore. • ... 1' -1MiDI :'l1li' 
tile record a .tat .. c f. O!III poatttOD ill oppo.ltios to • 
tlDtlti .. "= 2 .. a~ .f .tatf. -

tIDC:ap 
BI1C. 
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• 
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California Saving~ and ~oan League 
P.o. BOX R (1+44 WENTWORTH AVENUE), PASADa1 .... CALIfORNIA 91109 • ltLEPHONE: au) 684-,0.0 

0fflceIa and DlrectoIS 
PUDf._ 
Soolar..t -PETti L RITZ =--.=: J 
MOt.aI_N -.., ..... -... 
IlANWN IWlDlNeE, II. ----T. W. 1I.AOLWIu., II. 
Soo_ . 
WlWAMS._ - . 
JQS. L CONNAUGHTON 

lA>I """'"' W. L CXJULSON, JI. --1.0. __ 

~ 

MCEll j. fAST -10M R!1OIIII 
Son DIoIO 
fllIhIIN A. em 
_Abo _H.HDI._ 
u_ _1._ 
Go_a.
IA"'B'._ 
LAII ......... 
IIOWID 1._ 
Yllallo 

WA'I'NI! L PEACI ....... 
DAVID Ie. lEA soa-
=~.J.i.-.v 
LIONAIID ..--""" CMtILI M. SYlND£L 
DnIorio 

£xecutM ..." 
FIANIClJN IIAIDINCI. II. _Ivo __ • 

W. DEAN CANNON, ,.. "lor 1I\co __ 
IIOIIlTI. _ ___ , 
ROIU't L &OCHER 
..... -._-
1HOMAS M. CUISSUIITH 
,_111 .. -

, 

Bovuber 7, 1972 • 

California Law bvilion~alion 
. School of Law, ,Staford Diver.it,. 

Stanford, California 9 5 

• 

Gentl_: . I 

'the California s.vtna. Loa Le .... ' baa ju.t beCOM nan 
of the tentative tlon p1'OpOea4 ..,. the .tatf of 

. JOUr CoaIad. •• tcm r.latlq to l.ta charp lillltationl on loaa 
"cum by raal propart:r !bua propeI.ac1 lillit.ti_ an 
totally laaclaquata to p arly c ........ ta l..aan for the 
"rvlclDa required 10. tlClll ~th th1l type of 10_ 
activity •. Wa, therifora are nroql,. oppo." to tlla 
rac:c n.tion. 

• I 

UDfortwaataly, there.' bU DOt bun IUfflc1ent tiM for loa .... 
coun •• l to ravi_ .11 of the b~ Mterial Mlllmtte4 
to the c-1 .. i01lIDd vtdcb. we .. _ .tdf p.none1 

arrlvad .t the r. appmacb.. If tlla eo-t •• iC11l : 
beli_ it _14 be hal luI. to haft aqnnte ill 1UppOr:t 
of our vi ... ·.:both lep1 IIIIl othenl ... ·at eo. ~bJft data, 
we _14 be .,ra thaR to pzovi4e the c-1 •• 1oIl with 
tM. iDfomation. 

I 

I Your. 'iacaral,.. 

k!g~_&;oL~" ~~ 1"'" t~. Dam CIDDoa., Jr. ~. 
! SeDior Vica·lra.l4IDt 
I • 

WOO:.p 
• i 

• 
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. -..w. IWft. C •• 

.-11 01' CAlIfC... -
.-ARTMENf OF REAL ESTATE 
. 714 It Street_ . 
h« ... nto~, CA. ,95814 

Mr. John B. ~ul1y -

lIIOvellber 6, 1972 

Bxeautive Secretary , 
California Law aevi.ion CQmmi.8ion 
School.of Law . 
Stanford, california 94305 

:Dear Mr. DeMoullYI 

'1'bank you very -much for sending .. the baclcgl:oUDd .. t __ tel 
... ...,led by the staff of the 'Law Revision eo--ta.tOIl oft 
the relat~ subjeat. of liquidat-, d.ag.. and late alaBgu. 
b the public agency r.sponsibl.for adIIi Iliatration of the 
Mortgage Loan Broker.' Act, we bJlVe a particular 18t .... t 18 
the propo.al to add S 10242.5 to the Buin ... and Pnf .. af.olia 
COde~ 

'1'b. Department has long believed that there is a need for 
a ltmitation on late oharg.s for delinquent loan r.,.,...t. 
under the Mortgage Loanllt'oker. Act. We bllve' aouiatently 
supported legi.lation to this end if the It.itation ~Bed 
to be a re .. onable one, both -fl'Olllthe .tandpoint of the _ 
borroWer and fl'Olll that of. the broker serviolng the loan _. 
the lender. OUr preference ia ftJr a liait~ion:throuvh _ 
.endaumt of the Civil COde .uch·a. that.bOdied in 
b.ably au.l Ro. 1516 a. equitable treataent of all real 
property loans would -.... to dictate an aCZ'O .. -the-board 
It.itation. we reoogni.e that t~e i, an ~~.nt b .. i. 
for differentiating between the ~.ition of late ~g .. 
in two-party loana a. distinguis~ frca three-party loaD •• 
'1'beoretioally, in two-party loans. d"'9- incurr~ ~_ 
delinquent pa3/llent. are made up ,of the 10 •• of the fuIId. 
for the period of the delinqu.ncy and theoosts ,inCUZ'Z'ed ill 
collecting the late payments whil. in a -thr.e-party loan, 
the .ervicing agent incur. damaguonly through the added 
co.t of the collection proc.... Among many .artiag. loan 
broker., how.ver, :the practice is to forward per iodio 
inatallJunts to the l.nder whether or not the payment baa 
been reaeivee! frQIII the borrower. '1'bu. the broker ia',. 
effect incurs the .... -damag •• - a. do .. the lender in a 
two-party loan. . 

Thi. information i. simply food for thought by the COrmt •• ioft 
. in it. deteraination o,f what is a re .. onabls late charg. 

" 

• 



• 

'. 
Hr. John B. DeMoully 2 Rovember 6. 1972 

limitation under the proposed§ 10242.5. Industry I am 
sure will supply you with a great deal more in the- way of 

, statistical data on the actual costs incurred on account 
of delinquent payments. This letter is prompted in part 
by the statement at page 2 of the First Supplement to 
Memorandum 72-71 to the effect that the need for a reduction 
in the late charge l~itation from 10% to 4% i8 demonstrated 
by an article of October 24, 1972 in ~ .li!aAnatl" Daily 
Journal. In fairness to all, I think that it a)guldbe 
pointed out that there is DO,reliable data that we are aware 

• 

of to support several of the statements attributed to Mr. Cabell. 
I am quoted to the effect that late charges on loans negotiated 
under the Mortgage Loan Brokers Act are less of a problem than 
they ~ed to be. This is essentially correct. § 2954.5 which 
was added to the Civil COde by the 1970 Legislature and the 
growing trend toward consumerism have done mUch to ameliorate 
,the abuses in hsessill!}S late charge that existed a" few years 
'ago. 

If the Depar,tment of Re~l Bstate can be of any aasiatanee 
to the Law Revision COmmission in furnishinq' additional 
information in areas of their consideration which involve matter, 
withi,n the knowledge of this' D~artment, plerise feel free 
to call me. ' 

/ 
~t..-</'J 
s 

Legal Officer 

wn/pk " 

• 


