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#72 10/25/72
Memorandum T2-T1

Subject: BStudy 72 -~ Liguidated Damages

Attached are two coples of a tentative recommendation relating to
liquidated damages. Please mark your suggested editorial changes on one
copy and return it fo the staff at the meeting so your suggestions can
be taken intc account when the next draft is prepared. We hope that you
will be able to meke suggestions that will improve the £irst portion of
the tentative recommendation which attempts to siate the Museful and
legitimate" purposss that a liguidated damages provision serves.

With respect to the proposed legislation, the fellowing matters are

noted for your attention:

Bestion 3319 { s 8-11
This section statea the gensxal rule cencarning llquidated dameges
clauses. The Comment attempts to state the intended affect of the saction.

Section 3320 e8 12~1

This sectlon provides the general rule concerning late payment charges.
The sectlon is based on existing statutes. See Exhibit I. BSee also Exhibit
IT reporting the conclusions of a committee of state utility regulators that
the late payment charge assessed by utilities as "clearly . . . too high."

Section 2954.6 (page 8)

This section provides a special late payment charge rule for payments
on loans secured by resl estate. In connection with this sectlion, you will

need to examine Civil Code Section 2954.5 which is set out as Exbibit III.
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See also the last item in Exhibit I (Crocker National Bank-~Disclosure State-

ment Form for Real Estate Loan}.

Section 3321 (page 14)

This sectlion permits the parties to a real estate sale contract to agree
that the "earnest money" deposit is liquidated demages. The two-percent
standard appears to the staff to be reasonable, but we believe that this is
a matter on which comments from interested persons and organizations willi be

helpful in evaluating.

Application to existing contracts

Bection 9 on page 15 makes the act applicable to existing contracta.
This will validate any liquidated damages provisions that are included in
existing contracts even though there is a question concerning thelr validity
under existing law. The section also provides that any provision of an
existing contract thet is valid under existing law 1s rot made invalid by the
enactment of the statute.

Respectfully submittied,

John H. DeMoully
Executive Becretary

-2-



Meao T2-T1 EXNIBIT I
LATR PATVMENT CNARGE FROVISIONY

Pinancial Code & 14803 (eredit union)

§ 14352, Maximum flne .

No eredit unien shull lopoce fnes jn ease of failure of memwbers to make paymoonts
oh shalus, leans or other accounts when Jue, in excess of * = * N porvont of 1n-
terest doe with o minionga of pot less (han five oonte §003),  Sweh fire Bay Ty
_l.!m{!_t:.ont}' ance for rach delinguont paymont and may not exced five :.'lh'.ll-;l?smﬁ-.'\,'l;

fAuended Ly Atals 070, ¢, T114, p, 1980, § R

Pinangial Code § 22480 (personal property brokrs)

© (3 1o the cvent of defaylt of more than 10 days in the payment of one-half or
more of any scheduled installment, the licensee may charge and collect o defanlt
charge not exoceding an amount equal to the portlon of the precomputed charpe
applicabie to the final inetallment peefod.  Baid charge may not be collected micre
thun once for the aame default and may be collected at the time of such default
or at any time rhereafter. IF such defuuit charge ls dedueted from any payment
received afier defzuil ecvurs, <nd such deductlon results [n the default of a subee-
quent lustullment, no charge ay be made for the resulting defaulk. ]

- - s

Finaneisl Code # 18934 (inaurance \ﬁ:'eﬁul financing)

A premium finance agreement may provide for the payment of a
default charge of one dollar ($1) to a maximum of 5 pevcent of the de-
linquent insialiment but not to cxeeed five doliars ($5), in the event of
e-default for a perfod of not less than 10 days in the payment of any
schedyled installment under the terms of a premiwm finance agrea-
ment. Szid charge may not be collected more than once for the same
default and may be collected at the time of such default or at any time
thereafter. If such defauit charge is deducted from any payment re-
eeived after default cecurs, and such deduction resylts in the default of
a subsequent installment, no charge may be made for the resulting de-
fault. (Added Stats. 1965, c. 1629, p. 3724, § 4, as amended Stats. 1967,
. 351: p- ""-"-5§ 1-]



Civil Cede § 1803.6 (retall installwent sales)

A contract may provide for the payment by the buyer of a delin-
quency charge on each installment in defauit for a period of not less
than 10 days in an amount not in excess of 5 percent of such install-
ment or five dollars ($5), whichever is less, but a minimum charge of
one dollar {$1} may be made. Only one such delinquency charge
may be collected on any such installment regardless of the period
during which it remains in default. The contract may also provide
for payment of any aciual and reasonable costs of collection occa-
sioned by removal of the goods from the State without written per-
mission of the holder, or by the failure of the buyer to notify the
holder of any change of residence, or by the failure of the buyer:to
communicate with the holder for a period of 45 days after any de-
fault in making payments due under the contract. ‘

{Added by Stats.1959, ¢, 201, p. 2096, § 1.)

LY

Civil Code § 2962 {automobile conditional sales)

(¢} Finance charge: delingueney charge; collection coets and fees.

{¢) The amount of the finance charg? in any conditional sale ceniract for
the sale of a motor vehicle, with or without accessories. sball not exceed 1
percent of the unpaid balance mnltiplied by the number of months {comput-
ed on the basis of a full morth fur any fractionad moath period in excess of
16 days) elapsing between the date of the contract and the doe date of the
last installment. or twenty-five dollars ($25), whichever {s greater. The
contract may provide for a delinquency charge or charges on any install-
ment in default for a period of hot less than 10 days io an amount nut to
exceed in the aggregate 5 percent of the inataliment, which amnunt.mly_be
collected only once on apy ipstallment regardiess of the period during which
it remains sn default, The contract may provide for reasonable colleetion -
conts and feea in the event of delinquency. | :

CROCKER NATIONAL BAWK (real estate loans} (Disclosurs Statemsnt Form)

" 8. LATE PAYMENT CHARGE. On payments not phid within 15 days afer
the due date {subject to any notice required by law) # late charge squsl
to the lesser of such masimum amount, if any, as may ba hevsaiter
established by law, or the amount as irdicated by mark delow, is paya-

« bla par dollar overdue: . )
L3 Convenbonat Loan = 4g

[ FHA Loan - 2¢
{0 VA Loan — 4%,



()

Memo 72-T1

{Late Payment F ees

EXHYBIT IX
' Artiole published Tuesday Or.stan:' 21;, 1972

WASI-III'IGTON (UPI) A penalty be &xtended fmmt
committee ofﬁmnltaﬁywmmgmgﬁed}ﬁm_
fagulaiirs. said "ﬁ;"::" e e cleardy periods ol
the Jata payment. chirge. as*""days are boo brief,” it sald. '+
spused by utifites against a The repart. found that
customser getually is an Inter-|oer cont of the gtates allpwedd
ast chargecthat “cleatly ... i5 ihe we of. penalies or dit-

’h s jeounts by utilities, The
;*Ipopular form. of hiling, w
. |nel-gross disesiiot hilling.
n- | Under thix form of billing,

. Hor instance, & cistam
; nu*‘gg. ;!;ave 2 met Bl

131 pays within,
Y days. Dﬂl%:r\me he wou

“The cnmmlt*ee sald, for The 1988 Truthmi,g' :

nmp!e a late payment|
charge of 98 cents, assessed 1Act specifically exempt.e
against a customer who does utinties fremi th requir
snot pay his monthly bill of ment that husinesses ing!
81402 in 18 days, amounts ty 3:. dellar, aproyat a8 well -
82,9 per cenl. aumual interest. annual iotercst rate of:

"“Cleariy the current aver- carr}'mg charges. 1
we fudel ol plfect vecannust | The comrnittee reporied
rgtes for. qouhit i tox Mgh,"! the. assoetation, pow in
M e sple. <0 77 vention in New. Qrieans.t
“The ‘group. recommenges a,}'J. adate Teguiptors adapt s
that the Yome within wifch il dasplnsute“ poljcg ..
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hills the date of the bi!ltﬁg

,mtgge:t 1 the BIK is not paid
: n.




Mame T2~71 " EINIRIT I

GEvi2 Gode Section 295,58

§ 29545 Delinguent payment chuarge; prerequisites to imposition

{a) Before the first default, delinquency, or late payment charge may be
assessed by any lender on a delinguent payment of a loan, other than a loan
rade pursuant to Seelion 22466 of the Financial Code, secured by real prop-
erey, and before the horrower becomes obligated to pay such a charge, the
borrower shell either (1) be notified in writing and given at leaat aix days
from mailing of such notice in which to curc the delinguency, or {2) be In-
formed, by a billing or notice sent for each payment dute on the loan, of the
date after which such a charge will be assessed.

The notice provided in either paragraph (1) or (2) shall contain the
amount of such charge or the method by which it is ealcuiated,

(b} If & mbsequent payment becomes delmquent the borrower shall be
notified in writing. before the late charge is tq be imposed, that the charge
will be imposed if payment is not received, or the borrower shall be notified.
at lease semiannually of the total amount of 1at.-. charges imposed during
tha period sovered by the notice.

{¢} Notice provided by this section ahall be nnt to the address specified
by the borrewer, or, if no address is specified, 1o the borrower's gddress as
shown in the lender’s records.

(d) In care of multiple borrowers obligated on the same loan, & notice
mailed to one uball be deemed to comply with the provisions of this section.

'e) The failure of the lender to comply with the requirements of this
section does not excuse or defer the horrower’s performance of say ob-
ligaticn incurred in the loan transaction, other than his obligation to pay
a late payment charge, nor does it Impair or defer the right of the lender
to enforee any ather obligation including the costs and expenses incurred
in any enforcement authorized by law, ‘

The provislons of this section shail mly aff&ct loans made on and after
Janusry 1, 1971,

{Added by Stats.1970, c. 1430, p. 2?73 § 1. Amended by Stata.1971, c. 813,
P § L} ;



#72 10/25/72
TENTATIVE
RECOMMENDATION OF THE CALIFOENIA
LAW REVISION COMMISSION
relating to

LIQUIDATED DAMAGES

BACKGRCUND
The parties to a contract may agree on the amount or the manner of
computation of damages recoverable for breach.l The general statutory pro-
visiona governing such a liguidated damages provision in Californis are Sece

tions 1670 and 1671 of the Civil Code.®

These sections permit the use of a
liquidated damages provision only where the actual damages "would be impracti-
cable or extremely difficult to fix." 1In addition, the courts have developed
g second requirement that there must be a reasonable endesvor to estimste

actual damages.3 The judicial decisicna interpreting and applying Sections 1670

1. For a discussion of the varying forms a liquideted damages clause may take;
see background study: Sweet, Liqpida%gﬂ Damages in Cal ifornia, 60 Cal. L.
Rev. B4, 90-91 (1972} hereinafter re érregggg;as‘"Backgrounﬁ’study“).

2. Sections 1670 and 1671, which were enscted in 1872 and have not since been
amended, read:

1670. Every contract by which the amount of damage to be paid,
or other campensaticn to be made, for a breach of an obligation, is
determined in anticipation thereof, is to that extent void, except
a8 expressly provided in the next section.

1671. The parties to & contract may agree therein upon an
amount which shall be presumed to be the amount of damage sustained
by & breach thereof, when, from the nature of the case, it would be
impracticable or extremely difficult io fix the actuasl damage.

3. Better Foods Mkts., Inc. v. American Dist. Tel. Co., 40 Cal.2d 1T7h, 187,
253 P.2d 10, 15 {1953); McCarthy v. Tally, 46 Cal.2d 577, 564, 297 P.2d
981, 986 (1956).
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and 1671 provide inadequate guidance to contracting parties and severly limit
the use of a liquideted damages provision.h Unlike the Civil Ccede sections
which reflect a traditicnal hostility to liquidated damages provisions,
recently enacted statutes such as Section 2718 of the Commercial Code5 en~
courage the use of such proviaions.6

A liquidated damages provision may serve useful and legitimate functions.T
A party to a contract may seek to control his risk exposure for his own
breach by use of a liquidated damages provision. BSuch control is especially
important if he is engaged in & high risk enterprise. A party also may desire
to specify the damages for his own breach because he 1g unwilling to rely on
the judicial process to determine the amount of damages. He may, for example,
be fearful that the court will give insufficient consideration teo legitimate
excuses for nonperformance, that the court may be unduly sympathetic to the
claim of the opposing perty that all his losses should be paid by the breaching

party, or that the court may manifest prejudice against contract breach to the

extent of assessing damages on a punitive basis.

4. See backgrourd study.
5. The pertinent portion of Section 2718 provides:

2718. (1) Damages for breach by either party mey be liguidated
in the sgreement but only at an amount which is reascnable in the
light of the anticipated or actual harm caused by the breach, the 4if-
ficulties of proof of loss, and the inconvenience or nonfeasibility of
otherwise cbtaining an adequate remedy. A term Tixing unreasonsbly
large liguidated damages is void as a penalty.

6. For provisions authorizing liguidated damages in merketing contracts, see
Agri. Code § Sh26k; Corp. Code § 13353. For provisions suthorizing late
payment charges, see, e.g., Civil Code §§ 1803.6 {retail installment
sales), 2082 (automobile sales finance act); Fin. Code §§ 14852 (credit
union],)1893h (insurance premium financing), 22480 (personal property
brokers}.

T. The following discussion draws heavily upon the background study. See
background study at 86-87.
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A nonbreaching party may use a liquidated damages provision because on
occeasion & breach will cause damage, the amount of which cannct be proved
under damsge rules. He may fear that, without an enforceable provision
liquidating the damages, the other party will lack incentive to perform since
any damages he causes will not be sufficiently provable to be collected.

There is also a danger that, without a liquidated damages provision, the
breaching party msy recover the full contract price because the losses are
nct provable. A reasonable liguidated damages provision--one that is not
disproportionate to actual, albeit unprovable, damages or to the contract
grice--is & good method of dealing with these problems.

Liquidated damages provisions may alsc be used to improve upon what the
parties believe to be & deficiency in the litigation process--the cost and
difficulty of Jjudicially proving damages. Through a liquidation provision,
the parties attempt by contract to settle the amount of damages involved and
thus improve the normal rules of damages. Also, when the provision is phrased
in such 2 way as to indicete that the breaching party will pay & specified
smount if a particular breach occurs, troublescme problems involved in proving
causation and foreseeability mey be avoided. Finally, the parties may feel
that, if they truly agree on damages in advance, 1t is unlikely that either
would later dispute the amount of damages reccverable as a result of breach.

Use of liquidated dameges provisions in appropriate cases also may improve
judicial administration. Enforcement of liquidated damages provisions will
encourage greater use of such provisionsi will result in fewer bLreaches,
fewer law suits, and fewer cr easier trials, and in many cages will provide
at least as Just a result as a court trial.

While liguidated damages provisions may serve these and other useful and

legitimate functions, there are dangers inherent in their uwse. There is the
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risk that a ligquidated damsges provision will be used oppressively by a party
able to dictate the terms of an agreement. And there is the risk thet such a
provision may be used unfairly against & party who does not fully appreciate
the effect of the provision.

The Commission believes that the use of liquidsted damages provisions is
beneficial and should be encouraged, but the cppressive use of such provisions

should not be permitted.

RECOMMENDATIONS
Having concluded that the existing law does not permit the use of a
liquidated damages provision in many cases where it would serve a useful and

legitimate function, the Commission makes the following recommendations.

General Principles Governing Liquidated Damages

Sections 1670 and 1671 of the Civil Code should be replaced by a statute
that applies to liquidated damages provisions in contracts generally (absent
a specific statute that applies to the particular type of contract) and that
implements the following basic principles:

(1) A contractual stipulation of damages should be valid unless found to
be "manifestly unreascnable." This rule would reverse the basic disapproval
of such provisions expressed in Sections 1670 and 1671 and in the judicial
decisions while enabling courts to serutinize such provisions in situations
vhere they may be oppressive.

(2) Unreasonableness should be determined as of the time of the making
of the contract rather than at the time of the trial. Consideration of the
damages actually suffered should not bte permitted. Reasconableness should be
Judged in light of the circumstances confronting the part ies at the time of

the meking of the contract and not by the judgment of hindsight. Also,
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consideration of actusl dameges would defeat one of the purposes of liguidated
damages, which 1s to avoid litigation on the amount of actual damages.

(3) The party seeking to invalidate a liquidated .damages provision
should have the burden of pleading and proving that it is unreasonable.
If the party seeking to rely on the provision were required to prove 1its
reasonableness, he would lose one of the significant benefits of the use of
liquidated damages, which is to simplify sny litigation that may arise out

of a breach of the contract.

Real Property Leases

The concurrent resclution directing the Law Revision Commission to study
liquidated damages referred specifically to the use of liquidated dameges
provisions in real property leases. The Commission has concluded that no
special rules applying to real property leases are necessary; the general
rules recommended dbove will deal adequately with any liguidated damages

problems in connection with such leases.

Land Sale Deposits

It is uncertain under existing law whether the parties to a sale of real
property can agree that an "earnest money" deposit constitutes liguidated
damages if the purchaser fails to complete the sale.8 The general rules
recommended above should apply to an "earnest money" deposit; and, in addi-
tion, to avoid uncertainty, a section should be enaected to provide that an
"earnest money" deposit intended as liquidated damages is valid if it does
not exceed two percent of the purchase price of the property. This section

should not, however, preclude the parties from agreeing on a deposit of a

8. See background study: Sweet, Liquidsted Damages in California, 60 Csl.
L. Rev, 84, 95-100 {1972). ' '
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larger amount as liguidated damages if such amount satisfies the rules for

liquidated damages generally.

Late Payment Charges

A late payment charge in a contract requiring installment payments is
8 type of liguidated damages provision.9 There are numercus statutes that
prescribe the amount that may be imposed &s a late payment charge under par-
ticular types of contracts.lO No change is recommended in these provisions.
However, to avoid uncertainty and to protect against cppression, a section
should be enacted to prescribe the amount of s late psyment charge that will
be permitted in those contracts not now covered by statute. Specifically, a
late payment charge for failure to pay an installment within 10 days from
the time it was due should be permitted if the amount of the charge does not
exceed five percent of the delinguent installment or five dollars, whichever
is less; but & minimun charge of one dolliar should be permitted. This
restriction is the same in substance as those imposed by existing statutes
regulating late payment cherges. No greater late payment charge should be
rermitted unless two or more of the installments are at least $250 and the
general rules governing ligquidated damages are satisfied.

A special rule should govern the late payment chearge in case of a loan
secured by real property. The maximum amount of such a charge should not

exceed four percent of the delinquent payment.ll

9. Cler?mont)v. Secured Investment Corp., 25 Cal. App.3d T66, Cal. Rptr.
1972).

10. BSee statutes cited in note 6 pupra.

11. For a provision governing various aspects of the delinquent payment charge
on a loan secured by real property (gther than the amount of the late
payment charge), see Civil Code § 2954.5. .
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#72

PROPOSED LEGISIATION

The Commission's recommendstion would be effectuated by enactment of

the following measure:

also

An act to amend Sections 1951.5 and 3358 of, to add Sections 2954.6,

3319, 3320, and 3321 to, and to repeal Sections 1670 and 1671 of,

the Civil Code, releting to liquidation of damages.

The people of the State of California do enact as follows:

Section 1. Section 1670 of the Civil Code is repealed.

3670+ ~-Every-eontraes-by-vwhieck-the-amouns-of-damagen-to-be-paidy
e¥-other-compensaiion. ip-beumadey-for-a-breaeh-of-an-abligationy-is
determined-in-antieipation-thevepfy-io-to-that-extent-voidy-execepi-as

eupressly-provided-in-she- neis~aeebiony

Comment. Sections 1670 and 1671 are superseded by Section 3319. See

Sections 2954.6, 3320, and 3321.

Sec. 2. Section 1671 of the Civil Code is repealed.

1672+~ -The-parties-Lo-a- coniraci-may-agree- therein-upon-an-ameunt
whieh-ehall-be-presumed-to-be-she-apount-of-dapage-gusigined-by-a~breach
thereafg-whea,-?rem-%he-natu?e-af-%hEaeaseg-it-weuidﬁhe-impréetieahle-er

extremely-diffieuit-ta-Fin~-she-actuali-damager

Comment. See Comment to Section 1670.



Sec. 3. 8ecticn 1951.5 of the Civil Code is amended to resd:
1951.5. Eeetions-1670-and-167% Section 3319 , relating to

liquidated damnges, appdy applies to a lease of real property.

Comment. Sections 1670 and 1671 are superseded by Section 3319.

Sec. 4. Section 2954.6 is added to the Civil Code, to read:

2954.6. The amount of the defsult, delinquency, or late payment
charge referred to in Section 2954.5 shall not exceed four percent of
the delinquent installment. Such charge may not be collected more
than cnce on the same delinquent instgllment regardless of the pericd
during which it remains in default. If such charge is deducted from
any payment recelved after the default occurs, and such deduction
results in the default of a subseguent lnstallment, no charge may be

made for the resuiting default.

Comment. Section 2954.6 specifies the maximum amount of late payment
charge that may be made for a loan secured by real property described in
Section 2954.5. A provision that imposes a late payment charge in an amount
allowed by Section 2954.6 satisfies the requirements of Section 3319 of the

Civil Code {liquidated dammges provisions).

Sec. 5. GSection 3319 is added to the Civil Code, to read:

3319. A provision in a contract liguidating the damages for breach
of 8 contractual obligation is valld unless the party seeking to inwali-
date the provision establishes that it was manifestly unreasonable under

the circumstances existing at the time of the making of the contract.
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§ 3319

Comment. Section 3319, providing that a liquidated damages provision
is valid unless proved manifestly unreasonable, reflects a policy that

strongly favors the use of such provisions. See Recommendation and Study

Relating to Liguidated Demages, 11 Cal. L. Revision Comm'n Reports 000

(1973).

Section 3319 limits the circumstances that may be taken into accountk
in the determination of reasonableness to those existing "at the time of the :usin
making of the contract." Accordingly, the amount of damages actually suffered
has 1o bearing on the wvalidity of the ligiidated demages provision. The
validity of the provision depends upon 1ts reasonableness at the time the
contract was made. To permit consideration of the dsmages actually suffered
would defeat one of the legitimate purposes of the clause which is to avoid
litigation on the damages issue. Contrast Commercial Code Section 2718
which permite consideration of the "actual harm caused by the breach.”

Relevant considerations in the determination whether the amount of
liguidated damages is so high or so low as toc be "manifestly unressonable"
include but sre not limited to such matters as the relative eguality of the
bargaining power of the parties, the anticipation of the parties that proof
of actual damages would be costly or inconvenient, the range of damages that
reasonably would have been anticipated by the parties, and whether the
liquidated damages provision is included in a form contract provided by one
party. Thus, for example, there is little likelihood thest & epecially
drafted liquidated damsges provision in a contract executed by informed
parties represented by attorneys after proper negotiation would be held
invelid under Sectlon 3319. On the cother hand, Section 3319 requires that

an unconscicnable liguidation of damages provision in a form contract prepared

-9



§ 3319
by a party having a greatly superior bargaining position be held invalid.

To further implement the policy favoring ligquidated damsges provisions,
Section 3319 places on the party seeking to avoid the provision the burden
of pleading and proving that the liguidated damages provision is invalid.

To require the party seeking to rely on the clause to plead and prove lts
reascnableness would destroy cne of the gignificant benefits of the clause.

Section 3319 supersedes former Civil Code Sectilons 1670 and 1671. BSec-
tion 1671 permitted liquidated damages only where the actual damages “"would
be impractical or extremely difficult to fix." This ambiguous limitation
failed to provide guidance to the contracting parties and unduly limited the
use of liguidated damages provisions. 1In addition, the courts develcped a
second requirement under Sections 1670 and 1671--that there be a reasonable

endeavor to estimate actual demages. See Better Foods Mkts., Inc. v.

American Dist. Tel. Co., 40 Cal.2d 174, 187, 253 P.2d 10, 15 (1953); McCarthy

v. Tally, 46 cal.2d 577, 584, 297 P.2d& 981, 986 (1956). Section 3319 does
not limit the use of liguidated damages provisions to cases where damages
would be difficult to flx or where it is likely that the amount selected by
the parties ie an accurate estimate of actual damages as a court could make.
Instead, the parties are given considerable leeway 10 determine damages for
breach. All the circumstances existing at the time of the making of the
contract are considered, inciluding but not limited to the relationsghip the
damages provided bear to the range of harm that reasonsbly could be antici-
pated at the time of the making of the contract.

Instead of promising to pay a fixed sum as liquidated damages in case
of & breach, a party to a contract mgy provide a deposit as security for the

performance of his contractual obligations, to be forfeited in case of a breach.
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§ 3319

If the parties intend that the deposit be liquidated damages for breach of
g contractual obligation, the question whether the deposit may be retained
in case of breach 1s determined just as iIf the amount deposited were promised
instead of deposited, and the standard provided in Section 3319 contrels
this determination. On the other hand, the deposii may be nothing more than
a fund to secure the payment of actual damages if any are recovered; and, in
such case, the deposit is not considered &s liguldated damages. See Secticn
1951 (payment or deposit to secure performance of rental agreement). Compare
Section 1951.5 (liguidation of damages suthorized in real property lease).

Section 3319 does not, of course, affect the statutes that govern
liquidation of damages for breach of certain types of contracts. E.g., Com.
Code § 2718. 8ee alsc Civil Code Section 3320 which prescribes the amount
of a late payment charge that may be imposed under the contracts toc which
that section applies. For other late payment charge provisions, see, e.g.
Civil Code Sections 1803.6 (retail installment sales), 2982 (automobile sales
finance act); Fingneclal Code Sections 14852 (credit union), 18934 {insurance
premium financing), 22480 (personal property brokers). These other statutes--
not Section 3319-~govern the situations to which they apply. Compare Section
3321, which establishes an amount of earnest money deposit that is deemed
to satisfy Section 3319 but does not preclude the parties from providing for
g different .amount of deposit if such amount satisfies the regquirements of

Section 3315.
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Sec. 6. Section 3320 is added to the Civil Code, to read:

3320. (a) Subject to any other provisions of law, the parties
to a contract which requires perlodic payments of money by one party
to the other may provide for a late payment charge to be imposed as liqui-
dated damages for the failure to make a payment within 10 deys from the
time the payment is due. Except as otherwise provided by law, a late
payment charge shaell be deemed to be reasonable and to satisfy the
requirements of Section 3319 if the amount of the charge does not exceed
five percent of the delinguent installment or five dollars ($5), which-
ever is less, but a minimum charge of one dollar ($1) may be made. Such
charge may not bhe collected more than once for the same default. If
such charge is deducted from any payment received after default, ard such
deduction results in the default of a subeequent installment, no charge
may be made for the resulting default.

(b) Nothing in this section precludes the parties to a contract
which requires more than one periodic payment of not less than $250 from
providing & speclfied late payment charge as liquidated damages i1f such
provision satisfies the requirements of Section 3319 and all other
applicable provisions of law,

(¢) This section does not apply to any contracts to which the Com-

mercial Code applies.

Comment. Section 3320 prescribes a late payment charge that satisfies

the requirements of Section 3319. The charge permitted by Section 3320 does

not apply where the amount of a late payrent charge is prescribed by another

statute. E.g., Civil Code §§ 1803.6 (retail installment sales), 2954.6 (real

estate losns), 2982 (automobile conditicnal sales); Fin.: Code §§ 14803 (credit

union}, 18934 (insurance premium financing), 22480 (personal property brokers).
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§ 3320

Under prior law, & late payment charge was held to be an attempt to liqui-
date damsges tut the validity of such charge as liquidated damages was un-

certain. Cleremont v. Secured Investment Corp., 25 Cal. App.2d 766, __ Cal.

Rptr. __ (1972). Section 3320 is included to avoid disputes as to the
reasonablenesas of the amount of a late payment charge that doee not exceed
the amount specifiled in the section.

Section 3320 does not relleve the parties from complying with any appli-
cable law which prescribes requirements governing such matters aa notice of
delinquency or manner of execution of the agreement. Subdivision (b) permits
the parties to a contract which requires periocdic payments of $250 or more
to provide for a late payment charge in an amount greater than prescribed in
Section 3320. Subdivision (c) mekes clear that Section 3320 does not apply to
any contract to which the Commercisl Code spplies; the amount of a late pey-
ment charge which may be imposed pursuant to 2 contract to which the Commercial

Code applies is to be determined pursuant to that code.
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Sec. 7. Section 3321 is added to the Civil Code, to read:

3321. (a) Subject to Section 3319, the parties to a contract for
the sale of real property mey provide by a clause separately signed or
initialed by each party that the deposit made by the purchasér at or
before the time he executes the contract shall constitute liquidated
damages to the vendor if the purchaser falls to proceed with the purchase.

{(b) For the purposes of subdivision (a), a deposit shall be deemed
to be reasonable and to satisfy the requirements of Section 3319 if the
amount of the deposit does not exceed two percent of the total purchase
price in the contract. Nothing in this subdivision precludes the parties

from agreeing on a greater amount as liguidated damages than the amount
specified in thie subdivision if such asgreement satisfies the requirements
of subdivision (a). ’

Corment. Section 3321 makes clear that the parties to a contract to
purchase land may agree that the deposit {"earnest money") made at the time
the contract is made comstitutes liquidated damages if the buyer defaults.
Such a piovision ie valid unless the amount of the deposlt is "manifestly un-
reascnable.” See Section 3319. Under prior law, the validity of the use of

a deposit as liquidated damages was uncertain. See Sweet; Liquidated Damages

in California, 60 Cal. L. Rev. 84, 95-100 (1972), reprinted in 11 Cal. L.

Revision Comm'n Reports 000-000 (1973). Subdivision (b) is included to avoid
disputes ag to the ressomableness of the amount of a deposit that does not
exceed the two-percent limitstion. The subdivision dces not preclude the
parties from providing that a larger deposit constitutes liquidated damages

if the requirements of subdivision (&) and Section 3319 are satisfied.
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Sec. 8. Sectlon 3358 of the Civil Code is amended to read:

3358. Notwithstanding the provisions of this Chapter, no person
can recover & greater amount in damages for the breach of an obligation
than he coculd have galned by the full performance thereof on both sides,
except in the cases specified in the Articles on Exemplary Demages and

Penal Damages, and in Sections 3319, 3320;- 3321, 3339, and 3340,

Sec. 9. This act appllies to contracts executed before as well as
those executed after its effective date but nothing in this aect invali-
dates any provision in a contract exscuted prior to the effective date
of this act if such provision is valid on the day prior to the day this

gct takes effect.
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