#39.70 10/24/72

Memcrandum 270
Subject: Study 39.70 - Prejudgment Attachment

Attached to this memorandum is a tentative recommendation relating to
prejuidgment sttachment. Because of the length of this recommepdation, our
plan is to have the tentative reccomendation printed before distribution for
comnent. At the November meeting, we hope to review as much of the recommendas
tion es possible with a view towards approving the recommendation for printing
probahly after the December meeting. Much of the recommendetion has previously -
been tentatively approved. Nevertheless, our plan is to go through the recom-
mandation again pection-by-sectiocn apd permii anyone who has questions or
suggestions to raise them at that time. We hope, however, that this can be
done expeditiously. The remainder of this memorandum is devcted to a discus-
sion of those mattéers vhich the staff wishes to raise regarding particular
portions of the recommendation.

Preliminery pertion, We have fipally drefied a preliminary posttion to
the recommendation. We sre esoncsemged that it is rather long; yet, on the
other hand, we are not sure that it is comprehensive enough. In any event,
we earnestly solicit your editorial. changes and any suggestions which you
mey have regarding the substance of this material. Are there matiers vhich you
believe should be discussed but which have been cmitted or is there material
which can be shortened or deleted?

Section 480,100. This section as presently drafted contailns the wopd

"personal” in brackets [ ). The staff suggests that the brackets be removed,
They were criginally inserted as a reminder to the staff tc consider how

"fixtures" should be treated. The staff, after some investigation, has
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concluded that ths problem of fixtures should be ignored. A similer conclusion
was reached when the California Commercigl Code was drafted. One basis for the
latter decision was the following report frowm Professcors Marsh and Werren to
the Senste Judiciary Committee.

[Wle believe that the basic characteristic of . . . [the law of Pixtures]
can be gtated rather simply: It is thot the courts attach the label
'fixture' to an objeet when they have deciced that the owner of an interest
in the land should urevail, and they attach the label 'perscnalty' or ‘non-
fixture' to an object when Shey have decided that the owner of an interest
in the object spar: from tkhe land should prevail; and they may attach both
labels to exactly the same object in different circumstances, depending
upon the positions and equlties of the contesting parties. In other words,
the determination that zn objzet 1s a "fixture® is not a factual clsssifi-
cation but a statement of a legal conrlusion. As Frofessor Horowitz says:
"When the word "personalty", . . . iz uged to mean that one person owns a
particular chattel as pgainst encther pergon, or 1o mean that a particular
chattel 1s not inclufed in & particular coenveyance, or to mean that a
conditional seller will prevall against a boaa fide purchaser, or to mean
any of meny other legal conclusions in verious other cases, the terminology
loses its utility for thes statement and sclubtion of legal problems. .

The word "fixture” itgelf tends to be & barrisr to clear analysis, for

it is used to describe not coly the stotus of l=2ral relations between
perscons In all of the legzl problems digcussed in this paper, but at the
game time has a factual connotation of physical attachment to land.!

* #* * * *

It would protably bz a great advanes in the law 1f the law of fix-
tures could be codified cnd separated intc two distinet problems: A
factual classificaticn of an ooject ze a "Pixture', which is recognized
a8 something different both from 'realty' and ‘personalty'; and, secondly,
a statement of the legel res:lits in various circumstances which follow
from such a classificsticn., 7t is 1mmersible, however, to do only half
of this job without wmaking s gireater ress than thers was before. . . .
If "equipment" is dofined a5 "tangible personal propertys"
the statute will ai least be logically coansistent in that one method of levy
will be provided for real property and one method will be provided for personal
property. Where the property in questior is equipment, there may be situations
where the proper characterization of the property is in doubt but, at worsi,
the problem could gererally be rescived Ty simply filing with both the Secre-

tary of State and the county recorder. Corpare Seetion L8T7.340 with Section
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4187.310. We suggest that the problem merely be noted in the Comments to See-
tions 480.100 and 487.340, and the suggesticn be made that levy be accomplished
under both Section 487.310 and Section 487.340 in situatlons of real doubt.

The brackets in Sections 480.110 (farm products) and 480.120 (inventory)
should also be deleted. Here, we believe, there will seldom, if ever, be
any guestion that property is In fact personalty.

Section 480.220. This definition is new; however, we have simply incor-

porated the term used in the Vehicle Code to refer to vessels which are
registered pursuant to the provisions of that ccde.

Chapters 4, 5, and 6. The procedures for obtaining a right to attach

order and a writ of attackuent moy be summarized as follows. At the time the
plaintiff files hils complaint, or at any time thereafter, he may epply for an
order and writ in the court where his action is brought.

Noticed hearing procedure. In the absence of execeptional circumstances,

the plaintiff must apply under a ncoticed hearing procedurs. Hotice of the
hearing on the applicetion, a copy of the swmons and complaint, and a copy of
the plaintiff's application must be eerved on the defendant at least 20 days
before the hearing. The defendant, if he wishes to oppose the issuance of

the right to attach order, must file and serve on the plaintiff at lesst five
days before the date of the hearing a notice of opposition. If he also desires
to make a claim of exemption from attachment, the defendant must inelude such
¢laim with his noticc of opposition. If he dees not wish to oppose the issuance
of the right to atitach crder, the defendant may still claim an exemption from
attachment by filing and serving on the plaintiff any such claim together with
supporting affidavits at least five days before the hearing. The defendant
ray claim exemptions as to property not described in the plaintiff's applice-

tion but, if he fails to prove that such property is exempt, he may not again
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claim an exemption as to such property at a later time unless he shows that
there has been a change in circumstances. As to property described in the
plaintiff's application, the defendant must meke his claim within the time
provided, or the claim is barred, absent changed circumstances occurring after
the hearing on the plaintiff’s application.

If the plaintiff wants to contest a claim of exemption, he must serve
on the defendant a notice of opposition to such claim at least two days before
the hearing. If the plaintiff does not oppose a defendant's claim in this
manner, then the property claimed to be exempt may not be attached and, if all
the property sought to be attached is thus exempted, the hearing will not be
held.

If the defendant neither makes a claim of exempiion nor serves a notice
of opposition, he may not oppose the application for a right to attach order
and a writ of attachment, but the court is atil} required to review the applica-
tion to see if the plaintiff hss made an adequate showing to entitle him to
the order and writ.

Temporary protective order procedure. When the plaintiff applles for a

right to attach order, he may alsc apply for a temporary protective order. An
ex parte hearing is then held upon such application and, if the plaintiff shows
that he would suffer great or irreparable injury (under the same requirements
provided for an ex parte right to attach order), the judiciml officer issues
the order on such terms as are considered appropriate. The statute does, how-
ever, provide certain limitations applicable to any temporary protective
order. If the temporery protective order is granted, notice is served on the
defendant of that fact, along with the notice of the hearing on plaintiff's

application for the order and writ. The temporary protective order expires
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30 days after service, or when a levy of attachment on the restrained property
is made by the plaintiff, or when the defendant gives an undertaking to secure
the payment of the plaintiff's Jjudgment, whichever occurs first. The defendant
may apply for the vacation or modification of the temporary protective order,
end the judge may order its vacation or modification ex parte or at'his gisepes
tion after &8 noticed hearing.

Ex parte procedure. When extraocrdinary circumstances are thought to exist,

the plaintiff may seek an ex parte right to attach order and writ of attachment.
However, the plaintiff must he able to show that he would suffer great or
irreparable injury if the issusnce of the order were deleyed until notice and
an opportunity for a hearing could be given the defenant.

On application for a ex parte right te sttach order and writ of attachment,
the judiciel officer may issue a temporary protective order in lieu of a writ
end require the plaintiff to proceed for his order and writ pursuant to the
noticed hearing procedure. If he does this, the plaintiff’s application is
processed under the procedures described above requiring notice to the defendant
and & hearing on the application. The plaintiff is still reguired to show that
extracrdinary circumstances exist, but the order is issued in lieu of the writ
where the latter form of relief seems unhecessary or unreasgnsble.

Where the right to attach order and writ are issued ex parte, the defendant
may apply for an corder to set aslde the right to attach order and to quash the
writ and, if eny property hes been levied upon, to release such property.

Thie application ies served on the plaintiff and, at the noticed hearing, the
Judicial officer determines if the plaintiff is entitled to the right to attach
order. The defendant may also claim pursuant to Section 690.50 an exemption
as to any property attached under the ex parte procedure. Such claim may be

Joined with the application in opposition to the order.
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All these procedures are alsc outlined in the diagram set forth in
Exhibit I attached hereto (pink). The staff believes that these procedures
are generally satisfactory. We do, however, suggest that Sections 484.020
and 484.030 be relocated at the end of Article 2 of Chapter 5, i.e., after
Section L84 .220. This seems to be a more logilcal placement since the defend-
ant's opposition to the writ will obviously follow in time the - plaintiff’'s
application for such writ. We also ask that you consider whether the claim
of exemption procedures- provided by Section 690.50 {which is incorporated by
Section 48L.020) are adequate for this purpose. The staff believes that,
generally speaking, they are adequate; however, they do require the defendant
to meke his claim within 10 days of the levy. This provision might perhaps
be somewhat short and could csuse problems if the defendant's right to the
exemption arises from facts which oeccur after the 10-day period has passed.
Do you believe that these concerns are serious enough to require the drafting
of a separate claim of exemption procedure designed for this chapter alone?

The staff alsc reccmmends that the following sentence be added to sube
division (c) of Section 484.030:

{e} . . . If he finds that the plaintiff is entitled to the right
to attach order, thereafter the plalntiff may apply for additicnal
writs pursvant to Article 2 (commencing with Section 483.310) or Article
3 {commencing with Section 483.510) of Chapter 4.

Where the plaintiff's right to attach has been established after a noticed
hearing, he should be able to utilize the Chapter L procedures for additional
writs; 1t should make no difference that the noticed hearing came on the
defendant's motion rather then the plaintiff's. Arguably, the plaintiff
should be able to use the Chapter 4 procedures for additional writs even where
there has been no hearing but the defendant has had an opportunity for one.

We have not, however, gone that far. Do you believe that we should?
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Section 486.010. It still seems to the staff that corporations and

partnerships could be treated the same as individuals under this section, but
we have drafted subdivisione (a) and {b) as directed at the October meeting.
One advantage to treating all businesses the same would be that we could
specify precisely what property is subject to attachment and be sure that we
have provided a proper method of levy for each type of property.

Subdivision (c) is drafted with two phrases in brackets. The purpose of
these phrases is to ralse two separate issues: Should subdivision (c) contain
a limitation to the effect that only property used or held for use or in scme
direct way connected with the business be subject to levy? Should all
business property be subject to levy? We think the list in subdivision (c)
is complete, and it certainly includes more types of property than the Marsh
bill, but we suspect that, when the recommendation is distributed for comment,
someone will raise something which we have not included or at least have not
thought about. One difficulty with referring to all business property is
that we may inadvertently include something for which we have not provided a
suitable method or which we would prefer to have exempt from levy. In view
of these problems, we suggest that the first phrase be deleted and the second
phrase be retained with or without a specific limitation to business property.

Section 4B6.020. The staff apologizes but neither the tapes nor our notes

from the last meeting made clear how the Commission wanted to treat the
exemption of earnings. The present law exempts "all earnings"” from attach-
ment and a portion of earnings from execution. The term "earnings" has been
construed to apparently include the earnings of an independent contractor.
The wage garnisbment recommendation reccmmends repesl of the state execution
exemption. We think that, at the last meeting, the Commission also decided

to repeal the attachment exemption, leaving, of course, the "necessary for
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support” provision in subdivision (b) of Section 486.020. Is this correct?
This action would not, of course, affect the federal exemptions from garnish-
ment if, or to the extent, they apply to individuals doing business.

Section 487.310. Please note the questions raised by the Note to this

gection. These 1ssues should be resolved before the tentative recommends-

tion is approved for printing.

Section 487.340. Please note the question raised in the Note concerning

the treatment of present Section 542.3,

Section 487.350. This section provides a method of levy for motor vehicles

comparable to that provided for equipment generaslly. Due to the greater
acbility of motor vehicles, some consideraticn might be given to seizure as

& more secure method of levy; however, the latter method would perhaps entail
drafting exemption provisions for vehicles which are 'necessities" in order to
satisfy the Randone reguirements. Whether the DMV has the ability to serve
as a source of information regarding the present state of the title to a
particular vehicle is something which we should be able to determine when the
tentative recommendation is distributed for comment. Similarly, whether the
notice provided by filing is adequate is something which we would expect to
receive comment upon.

The Commigsion asked previously how the certificate of ownership of a
vehicle is treated when a vehicle is subject to execution. In this regard,
Vehicle Code Section 5909 provides:

5509. (&) Whenever the title or interest of any cwner or legal
owner in or to a vehicle registered under this code passes. to-another
otherwise than by voluntary transfer the new owner or legal owner may
obtain a transfer of registration upon application therefor and upon
presentation of the last certificate of ownership and registration
card issued for the vehicle, if avgilable, and any instruments or docu-
ments of suthority or certified copies thereof as may be required by
the department, or required by law, to evidence or effect & transfer of

title or interest in or to chattels in such case.
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{v) The department when satisfied of the genuineness and regularity
of the transfer shall give notice by mail to the owner and legal owner of
the vehicle as shown by the records of the department and five days sfter
the giving of the notice, if still satisfied of the genuineness and regu-~
larity of such transfer, shall transfer the registration of the vehicle
accordingly. Such notice shall not be reguired for a transfer described
in Section 5601.

The purchaser at an execution sale gets possession of the vehicle and a certifi-
cate of sale. See Code Civ. Proc. § 698. The certificate of sale, we assume,
provides evidence of the Iinvoluntary transfer which is sufficient to satisfy
Vehicle Code Section 5909. See also Code Civ. Proc. § 689 (procedure for
satisfying claim of legal owner under conditicnal sales contract or chattel
mortgage). There is no indication of what is done concerning the old certifi-
cate of cwnership, but presumably cancellaticn notices are sent ocut and perhaps
branch offices of the DMV are notified to be alert to attempted transfers of
the old certificate.

Section 487.360. The staff recommends that the bracketed phrase in the

first portion of subdivision (a) be deleted. It seems unnecessary since the

defendant can always refuse to consent to the use of a keeper if he wishes.

Section 487.370. In connection with the levy upon insurance policies,
the staff presents these thoughts. Ag far as we can determine, Section 487.370
conforms to existing law, and we do not know of any problems under or criticism
of these provisions. We note, however, that, since this section does not
rrovide for seizuwre of the policy itself, rights under the policy might be
assigned by the insured to an innocent third person after levy on the insurer.
The third person could presumably learn of the levy by inguiring of the insurer
prior to taking the assignment, and perhaps this is adequate enough protection,
but we note the issue. - .- 7

The Commission previously suggested that consideratioﬁ be glven to drafting
provisions which would prevent an insurer or plaintiff from cancelling\ }
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an insurance policy during the period it is attached and which would permit
both the plaintiff and the defendant to keep a peliey in force during the

same period. Section 70 of the Bankruptcy Act (11 U.S.C. § 110) accomplishes
a similar purpose in a different way. The bankrupt-insured can free any policy
with a cash surrender value from the claims of his creditors by paying to the
trustee in bankruptcy an amount egquivalent to such value. We suspecti that

the insured can obtain the money to mske such payment by borrowing on the
policy since generally, if not inva@iably, an insurer will lcan an amount at
least equal to the cash surrender value. This solution permits the insured
to determine vwhether or not he wishes t0 maintain the policy as protection for
his beneficiaries and yet preserves for the creditors the present value of
the policy. A similsr solution could, we think, be worked into the provisions
dealing with execution to supplement the present exemption from execution.

See Section 690.9.

The payment of an accrued claim does not, of course, present any of the
problems of cancellation or further payment of premiums. In this situation,
the insurer is basically a simple debtor subject to the filing of a proof
of claim and so on.

Section 487.400. Do you wish to retain subdivision {c) of this section?

There is no comparable provision under existing law, but such & provision
would help to give notice to persons cbligated on a note that payments made
to the former holder of the note would be made at the cobligee's risk.

Section 487.420. The provisions relating to judgments in subdivision 5

of Section 542 were added in 1970. (al. Stats. 1970, Ch. 1523, § L4, at 3061.
The substance of these provisions is retained by Section 487.420. However, no
change was made in Section 688 which previously provided and still provides
"that no cause of action or judgment as such . . . shall be subject to levy

or sale on execution." The Marshal's Manusl resolves this conflict by simply
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ignoring the special procedure and providing for garnishment of the defendant's
Judgment debtor on the underlylng debt. The staff believes that the judgment
should be attached as provided in Section 487.420 and Section 688 should be
revised to permit levy on a Judgment but to prohibit sale exﬁept on applica-
tion to the court. In lisu of sale, some provision should be made for collee-
tion of the Judgwent both when it is attached and when it is executed upon.

An attaching creditor is not permitted to intervene in a pending lawsuit.
See Section 688.1 {relief limited to "judgment creditor”). Implicit under
Section 688.1 is that a claim in litigation thereby becomes immune from attach-
ment, and the Commission has directed that this policy be continued and made
explicit. However, what happens to a claim (E;é;’ chose in action) that has
been attached and subsequently becomes the subject of litigation? What pro-
vision should be made to permit litigation to be commenced to toll the statute
of limitations? +o collect oh the claim from & debtor who refuses to pey?

Section 487.430. Please see the Note to this section.

Section 487.530. This section replsces the following overlapping pro-

visions relating to the disposition of attached property.
Subdivieion la of Section 542 provides in part as follows:

la. . . . Whenever growing crops have been attached under the
provisicns of this subdivision, which will greatly deteriorste in wvalue,
unless properly cultivated, cared for, harvested, packed cor sold, the
court issuing such writ, upon application of the person in whose favor
the writ runs, and after due notice to the owner of said property, may
direct the sheriff to take possession of said property and to cultivate,
care for and preserve the same and, when necessary, harvest, pack and
sell such property. Any sale of such property shall be made in the same
manner that property is sold on executicon and the proceeds must be retained
by the sheriff to be applied to the satisfaction of any Jjudgment which mey
be recovered in the action in which said writ is issued. The court shall
order said applicant to pay such expenses in advance if the court may
deem it proper, or may direct thet the whole cor any part of such expenses
te paid from the proceeds of any sele of such property.

Subdivision 22 of Section 542 relating to crops growing on real property

held cor standing in the name of a third person has a virtually identical
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paragraph except that the court may direct the sheriff to take possession of
the crops with or without nctice to the owner of "said property.” Subdivi-

sion 2a ie ambiguous as to whether "sald property" refers to the crops or the

real property. However, it hardly mekes sense to require notice to the
defendant under eubdivision la and not- require a glmiiar notice under sub-
divieion 2a. Hence, we suspect that the only aﬂ.ditiohal decision the court
nust u.ke is vhether to serve the owner of the tmﬁer):ing realty

Saction 54T provides as follows:

S¥T a1t any of the property attached be perishable, the officer levying
the attachment must sell the same in the manner in which such praop-
erty is soid on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgment that may be
recovered in the action, unless sooner subjected to execution upon
another judgment recovered previous to the levy of the attachment,
Debts and credits aitached may be collected by him, if the same can
be done without suit. The receipt of such officer is a sufficient dis-
charge for the amount paid.

w

Section Sk7a provides as follows:

54782 Whenever a writ of attachment is issued and the holder of such
writ desires to attach, or has attached, property which is perishable,
or which will greatly deferiorate in value unless properly cultivated,
cared for, harvested, packed or sold, the court issuing such writ, upon
application of the holder thereof, and after due notice to the owner of
said property, may appoint & receiver to take charge of said property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and sell such property. Any sale of such property shali
be made In the same manner that property is sold on execution and
the proceeds must be retained by such receiver to be appiied to the
sutiafaction of any judgment which may be recovered in the action
in which said writ is issued. The court shzll fix the fee per day
of such receiver and may order said applicant to pay such fee and
expenses of said receiver in advance if the court may deem it proper,
or may direct that the whole or any.part of such fee and expenses be
paid from the proceeds of any sale of such property.

Section S48 provides as follows:

548 ‘tWhenever property has been taken by an officer under s writ
of attachment and it is made 1o appear satisfactorily te the court, or
a judge thereof, that the interest of the parties to the action wiil be
subserved by a sale thereof, the court or judge may order such prop-
erty to be gold in the same manner as property is sold under an
execution, and the proceeds to be deposited in the court to abide the

%y



judgment in the action. Such order can be made only {1) after notice to

the adverse party or his attorney in case such party has been personally

served with a summons in the action or, (2) after an order of service of
summons by publication has been made.

Section 487.530 attempts to combine these provisions into one section
which does in substance what is done under the existing law. Three guestions
are posed by the bracketed material in Section 487.530. (1) Should a third
person whose interest 1in the property has been established be permitted to
apply for immediate disposition of the property? {2) Should sales be con-
ducted in the ssme manner as under execution (this is the existing law) or
should the statute require that sales be conducted in a commercielly reascnable
manner? (3) Should the present ability to appoint a receiver under Section 5

547a be generalized or eliminated?

Section 487.540. Please consider the questions raised in the Note to

this section.

Section 487.550. Please consider the question raised in the Note to this

gection.

Section 4B87.560. Please see the Note to this section.

Section 489.310. The bracketed materisl in subdivision {a) would continue

& provisicn in the present law. See Section 540 set out in the Comment to
this section. The staff, however, believes that it would be preferrable to
have all undertakings spplied for and filed in the court in which the action
is pending. What is your desire?

Section 491.010. Subdivision {c) is tased on the last sentence of the

first paragraph of Section 545 set out in the Comment to this section. The
staff believes the provision is unnecessary but probably unobjectionable.
There are also a number of editorial changes and some typographical
errore in the recommendation which we will attempt to bring to your attention as
we proceed through the recommendation at the meeting.
Regpectfully submitted,

Jack I. Horton
-13- Assistant Executive Secretary
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#39.70 10/28/72
TERTATIVE RECOMMENDATION OF THE CALIFORNIA
LAW REVISION COMMISSION
relating to

PREJUDGMENT ATTACHMENT

INTRODUCTICN

In 1969, the United States Supreme Court in Sniadach v. Family Finance
1 -
Corporation, held unconstitutional & Wisconsin procedure for the prejudgment

garnishment of wages. In the wake of this decision, in 1971, the California
2
Supreme Court in Randone v. Appellate Department  declared unconstitutional

California's basic prejudgment attachment procedure on the grounds that it
violated the due process reguirements of bolh the California and United States
constitutions. The court indicated that z more narrowly drawn statute

would be necessary to mest the constitutionsal requirements of the Sniadach

1. 395 U,S. 337 {1969).
2. 5 Cal.3d 535, 488 P,2d 13, 96 Cal. Rptr. 709 (1971}.

3. Actually, the court in Randone held unconstitutional only subdivisioen
{1) of Section 537 of the Code of Civil Procedure; that subdivision au-
thorized attachment in an action on a debt, including liability for supe
port, against a resident defendant. Randope did, however, cast doudbt on
other subdivisions of Section 537. Stubsequently, subdivision (L), au-
thorlizing attachment in an action in unlawful detainer for unpaild rent,
was held unconstitutional in Damazo v. MacIntyre, 26 Cal. App.3d 18,
Cal. Rptr. (1972). Subdivision (5}, inscfar as it authorized attach-
rent for the collection by the state of an obligation or penalty imposed
by law, was declared unconstitutional in Pegple v. Allstate Leasing C
?h Ca%. App.3d 973, 10l Cal. Rptr. 470, as modified, 25 Cal. App.3d Egéa"
19?2 *

On the other hand, subdivisions (2) and (3), authorizing attachment
in actions against nonresidents, were held constituticnal in National
General Corp., v. Dutch Inns of America, Inec., 15 Cal. App.3d 590, a3 Cal.
Rptr. 343 5197[); Property Research Financial Corp. v. Superior Court,
23 Cal. App.3d 413, 100 Cal. Rptr. 233 (1972); and Damazo v. MacIntiyre,
supra. Finally, subdivision (6), which authorized attachment to recover

unds expended in narcotics investigaticns, was also held constitutional
in Damezo v. MacIntyre, supra.
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case and that a "wholesale redrafting’ of the basic attachment provisions
would be required.h

In order to provide immediate interim attachment remedies for creditors
and to remedy the constituticnal defects in the scheme invalidated by Randone,
the 1972 Leglslature enacted Senate Bill 10&8;5 However, at the same time,
the Law Revision Commission was directed to continue its study of the area
of attachmegt with a view towards proposing a comprehengive revision of these

procedures. On the basis of this study, the Commission mekes the following

recamendations.

CASES 1IN WHICH ATTACHMENT IS AUTHORIZED
A dominent theme of the California and federal court decisions in the
area of prejudgment remedies is that assets of an individual which are
"necessities of life" are constitutionelly entitled to special consideration
because of the extreme hardship to the individusl which results when he is
deprived of their use.T In its discussion of "necessities," the court in
Randone referred in part to such consumer goods as "“elevision sets, refrig-

erators, stoves, sewing machines and furniture of all kinds.'" Certainly,

a partially effective, if indirect, way of preventing attachment of such

%. 5 Cal.3d at 547, 563, 488 P.2d at s , 96 Cal. Rptr. at , .
5. Cal. Stats. 1972, Ch. 550.

6. Cal. 8tats. 1972, Res. Ch., 27.
7.

See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); Fuentes
v. Shevin, 407 U.S. 67 (1972); McCallop v. Carberry, L Cal.3d 903, 46k
P.2d 122, 83 Cal. Rptr. 666 {1970); Randcone v. Appellate Dep't, 5 Cal.3d
536, 488 P.2d 13, 96 Cal. Rptr. 709 {1971); Blair v. Pitchess, 5 Cal.3d
258, 486 pP.2d 1242, 96 Cal. Rptr. b2 (1971)}.

8. 5 Cal.3d at 560, 488 P.2d at , 96 Cal. Rptr. at , quoting from
Blair v. Pitchess, 5 Cal.3d 258, 279, 486 p.2d 1242, , 96 Cal. Roptr.
42, (1971).



consumer necessities is to deny the use of the remedy in actions based on cob-
ligations generally and to authorize attachment only in actions to recover
debts arising out of the conduct by the defendant of a trade, business, or
profession., The 1972 legislation togk just such an approach. The statute
enacted provides for attachment where the action is for an unsecured liguidated
sum of money based on money locaned, a negotiable instrument, the sale, lease,
or licensed use of real or personal property, or services rendered and is
against any corporation, partnership, or individual engaged in a trade or
business., In essence, then, the 1972 act tends to restrict the availability
of attachment to commercial situations by generally permitting attachment
only against persons or organizations engaged in comercial activities. Un-
fortunately, the 1972 act does not specifically tie the types of alleged debts
which may form the basis for attachment to the business activities of the de-

fendant. Hsnce, for example, the 1972 act would not permit the attachment of

. Code Civ. Proc. §§ 537.1{(a), 537.2(a), (b), (e¢). 1In contrast, at the
time Randone was decided, the California law provided for attachment
againgt any perscn where the action was based upon en unsecured con-
tractual obligation, liability for support, or nonpayment of rent (in
an unlawful detainer action). Cal. Stats. 1970, Ch. 1523, § 2, at 3058
{former Code Civ. Proc. § 537(1), (4)}.

The pre-1372 law also authorized attachment where the defendant was
a nonresident {or had departed from the state), could not be found, or
had concealed himself to avoid service, and the grounds were expanded to
include an action based upon any contract or any action for damages whether
based on "negligence, fraud, or other wrongful act."” Id&. (former Code
Civ. Proc. § 537{2), (3))}. This aspect of the law was continued in part
by the 1972 legislation which authorizes attachment in an action for the
recovery of money where the defendant is a nonresident (including any
foreign corporation or partnsrship which has not designated an agent for
service of process within this state) or cannot be found or has concealed
himself to avoid service of summons. Code Civ. Proc. §§ 537.1(b), 537.2(d).
In such case, however, the defendant rneed merely make a general appearance
to obtain a discharge of the attachment. Code Civ. Proc. § 538.5(4).

Note. The Commission has deferred consideration of whether and to
what extent nonresident defendants will be treated uniquely and whether
attachment will be permitted to secure jurisdicticn. The answers to these
questions will, however, be determined before a final recommendation in
this area is submitted to the Legislature.
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the property of an ordinary wage earner in an action based on the furnishing of
medical services or the sale of a consumer good to such individual., The act
would, however, permit the attachment of the property of an individual doing
business as a grocer or self-employed plumber on the same type of debt. This
inconsistency should be eliminated. The Commission recommends that the policy
implicit in the 1972 act be continued by authorizing attackhment only in those
cases where the claim is based on an unsecured contract, whether express or
implied, and arises out of the conduct by the defendant of a trede, business,
or profession.

Prior to 1972, attachment was authorized only if the amount of recovery
claimed, exclusive of interest and attorney's fees, was at least 200 dollars.lo
In 1972, this limitation was incremsed to 500 do&lars.ll This limitation also
has scme tendency to eliminate those cases where consumer necessities might
be attached. Moreover, the elimination of these relatively small cases also
helps to save court time and resources which are inefficiently employed to
collect such debts. The Commission reccommends that these policles also be
continued and that attachment be authorized only in those cases where the
recovery sought is not less than 1,000 dollars. The 1,000-doliar minimum
claim provision doubles the present limitation of 500 dollars but seems more

likely to restrict use of the attachment procedure to cases which are econom-

ically worth the expense of full-scale litigatioen.

PROCEDURES FOR ISSUANCE OF WRIT; CLAIMS OF EXEMPTION
Three major prereguisites established by the California Supreme Court's

decision in Randone must be satisfied by any attachment procedure. First,

10. Cal. Stats. 1970, Ch. 1523, § 2.7, at 3070 (former Code Civ. Proc. § 538).
See also former Code Civ. Proc. § 537(1).

11. Code Civ. Proc. § 537.1.



in all but "extraordinary circumstances," & notice and hearing must be pro-
vided before the defendant's property is attached. Second, the "extraordinary
circuamstances" which permit the use of ex parte, summary procedures for the
issuance of writs of attachment must be strictly limited. Finally, the stat~
ute must provide for the exemption of necessities from attachment. These pre=-
reguisites and the manner in which they are satisfied by this recammendation

are discussed below.

Requirement of Notice and Hearing

Perhaps the primary failing of the California attechment procedure prior
to the enactment of the 1972 amendments was the failure to provide for notice
to the debtor of the threatened attachment of his property and an cpportunity
to be heard before the attachment--the essence of due process.l2 Under the
1572 amendments, if the judicial officer finds on the plaintiff'’s ex parte
application that the plaintiff has established a prima facie case for attach=
ment, he is required to issuz a notice of hearing on the application for the
writ.13 The hearing on the application is held seven business days after
service of the notice on the defendant, or on the first regular date that law
and motion matters are heard thereafter, whichever occurs 1a.ter.lh Each perty is
required to serve upon the other any affidevits intended to be introduced
at the hearing at least 24 hours before the hearing. If the defendant does
not appear in person or by counsel, the statute reguires the court to direct

the issuance of a writ without further review. If the defendant does appear,

the plaintiff must establish the probable walidity of his claim and, if the

12, 5 Cal.3d at , 488 P.2a at , 96 Cal. Rptr. at
13. Code Civ. Proc. § 538.1.

14, Code Civ. Proc., § 538.2.
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court so finds, a writ is issued.

This procedure appears to satisfy the Randone requirement that adequate
notice and opportunity for a hearing be given before a writ of attachment may
issue. The Commission, however, recommends a number of changes. First, it
is recommended that 20 days' notice of the hearing be given the defendant.
This allows enough time for the defendant to prepare and serve the plaintiff
with notice of his opposition to the application. Second, the defendant
should be required to serve notice of his opposition and any claim of exemp-
tion on the plaintiff at least five days before the hearing. If such ser~
vice is not made, the defendant should be prohibited from asppearing in oppo-
sition to the application., The plaintiff, in turn, should give notice that
he will contest the claims of exemption at least two days before the hearing.
These procedures should insure an early framing of the issues, eliminate sur-
prise, and obviate any need for continuances and extended hearings. If no
notice of opposition is served by the defendant, the plaintiff must still
establish a prima facie case as uhder existing law.

Under the 1972 amendmenits, if the plaintiff has established a prima
facie case for attachment, the court is required to issue not only a notice
of hearing but also a temporary restraining order.16 The temporary restrain-
ing order prohibits any transfer by the defendant of his property in the
state which is "subject to the levy of a writ of attachment" except in the
crdinary course of business. The order alsc prchibits the opening of new
bank accounts and the issuance of any checks in excess of an aggregate of
1,000 dollars from funds subject to levy if the remaining funds would be re-

duced to less than the amount of the plaintiff's claim. Neotwithstanding thisz

15. Code Civ. Proc. § 538.4.

16. Code Civ. Proc. § 538.1.



prohibition, the defendant may issue checks to cover payrolls, to pay for
goods delivered C.0.D, for his business, to pay taxes where penalties would
otherwise accrue, and to pay legal fees in the acticnn.l7 The Commission be-
lieves that the ex parte issuance and sweeping nature of the temporary re-
straining order may not satisfy the Randone requirement that a defendant not
be deprived of the use of his property except in exceptional circumstances
without notice and an opportunity for a hearing.

The Commission recommends that the plaintiff be permitited to cbtain a
temporary protective order only if he can show ex parte that he will probably
suffer great or lrreparable injury if no order is issued. If a temporary pro-
tective order is issued, the defendant should be permitted to apply for its
vacation or modification. This procedure should adequately protect the plain-
tiff in situations of need. On the other hand, it should prevent unnecessary
infringement of the defendant's rights where such protection is not needed.
By basing the issuance of the temporary protective order on an affirmative
showing of need by the plaintiff, rather than issuing a temporary restraining
order in every case, the recommended procedure avoids the due process objec~
tions which might exist if the defendant's use of his property could be re-
strained without a showing of a sufficient state or creditor interest in that
restraint. The recommended temporary protective order procedure also has the
additional virtue of flexibility by allowing the judiecial officer to fashion
the restraints of the order shown to be necessary for the protection of the
plaintiff. The statute should, however, provide certain guidelines as to the
ambit of the temporary protective order. The Comission’s recommendation in-
cludes such guldelines; for example, the order must permit the defendant to

issue checks in the same manner as under existing law.

17. Code Civ., Proc. § 538.3.



Ex Parte Attachment

The Randone decision criticized former Code of Civil Procedure Section
18
537(1) on the ground that it:

does not narrowly draw into focus those "extraordinary circumstances”
in which summary seizure may be actually required. Instead, the pro-
visiong sweep broadly, approving attachment over the entire range of
"contract actions"”, a classification which has no rational relation
to either the public’s or creditor's need for extraordinary prejudg-
ment relief,.

The court explained that the rule laid down by the United States Supreme
19
Court in Sniadach is that:

the entire domain of prejudgment remedies [is subject to the] long-
standing procedural due process principle which dictates that, except
in extraordinary circumstances, an individual may not be deprived of
his life, liberty or property without notice and hearing.

For this basic constituticnal principle to be satisfied, an ex parte attach-

Ity

ment procedure must serve some "'state or creditor interest? , . . 'of over-

riding significance' . . . which requires the procedure” and the statute must
20
restrict ex parte attachments to such extraordinary situations. The court

listed several cases involving extraordinary situations justifying summary

deprivation of property: e.g., a procedure allowing govermment officers to
2l
seize operational control of a bank's assets in an emergency and & proce-

dure allowing federal Food and Drug Administration officials to seize mis-
22

branded drugs which had been determined to be dangerous or misleading. The

court found that a number of factors coalesced to justify these summary pro-
23

cedures:

18. 5 ¢al.3d at 541, 488 P.24 at , 96 Cal. Rptr. at .
19. 5 ¢al.3d at 547, 488 P.23 at ., 96 Cal, Rptr. at
20. 5 Cal.3d at 552, 488 p.2d at , 96 Cal. Rptr. at

21. Fahey v. Mallonee, 332 U.S, 245 {1947); Coffin Bros. v. Bennett, 277 U.S.
29 (1928).

22. Bwing v. Myfinger & Casselberry, Ine., 339 U.S. 594 (1950).

23. 5 Cal.3d at 554, 488 p.2d at » 96 Cal. Rptr.
B



First, the seizures were undertaken f{o benefit the general public
rather than to serve the interests of a private individual or a
single class of individuals. BS=scond, the procedures could only be
initiated by an authorized governmental official, charged with =
publiec responsibility, who might reasonably be expected to proceed
only to serve the general welfare and not to secure private advan-
tage. Third, in each case the nature of the risks required immediate
action, and any d=lay occasioned by a prior hearing could potentially
have caused serious harm to the public, Fourth, the property appro-
priated did not vitally touch an individual's 1ife or livelihood.
Finally, the "takings" were conducted under narrowly drawn statutes
that sanctioned the summary procedurs only when great necessity
actually arose.

24
The court noted that the United States Supreme Court had also cited a case

upholding the constitutlonality of a statute permitting prejudgment atiachment
25
of property on a nonresident debtor by a resident creditor. All these cases,
26

however, the court said:

inveolved statutes which carefully confinsd the operation of their
summary procedures to the "extraordinary" situation in which a
govermmental interest necessitated such measures.
27
Finally, both in Blalr v. Pitchess and in Randone28 the court recognized that:

in some instances a very real danger may exist that the debtor may
abscond with the property . . . [and that in] such situations a
summary procedure may be consonant with constitutionsl principles.

However, former Section 537(1) did2?
not require the ereditor to peint to special facts which demonstrate
an actual and significant danger that the debtor, if notified of the
suit or potential attachment, will flee from the jurisdiction with
his assets or will conceal his property to prevent future execution.

This failure of former Section 537(1) to meet any of the standards set forth

caused the court to hold it unconstitutional.

24, Ownbey v. Morgan, 256 U.S. 94 (1921).

25, 5 Cal.3d at 554, 488 P.24d at , 96 Cal. Rptr. at

26. 5 Cal.3d at 554, LB8 P.24 at , 96 Cal. Rptr. at .
27. 5 Cal.3d at 278, 488 P.24 at , 96 Cal., Rptr. at .
28, 5 Cal.3d at 556, 488 P.2d at , 96 Cal. Rptr. at

29. 5 Cal.3d at 557, L88 P.24d at , 96 Cal, Rptr. at



It follows that one problem involved in drafting a constitutional stat-
cte is to adequately define and delimit "those 'extraordinary circumstances'
in which a state or creditor intesrest of overriding significance might justify
summary procedures."3o The court suggested that "the kind of ‘extraordinary
situation' that may justify summary deprivation cannot be precisely defined.“3
However, the statutory draftsman must still come as close as possible to a pre-
cise definition of the situations in which extraordinary circumstances may be
said to exist,

The legislation enacted in 1972 attempted to meet the requirements of
Randone by providing for the immediate issuance of a writ without notice or
hearing only under the following conditicons: when the plaintiff shows the
court that "there is a substantial danger" that the defendant will transfer,
remove, or conceal the property; when the notice camnot be served with rea-
sonable dlligence after 10 days and the court finds that the defendant has
departed from the state or concealed himself to avoid service; when & bulk
gales notice has been recorded and published (the writ in this case to apply
only to such goods); when an escrow has been opened regarding defendant's
sale of a liquor license (the writ in this case to apply only to the pro rata
share of proceeds of sale in escrow); or when the defendant is a nonresident.

The Commission reccmmends that the substance of these provisions be re-
tained but that issuance of a right to attach order and a writ of attachment
be authorized only where the plaintiff shows that great or irreparable in-

Jury would result to him if issuance of the order were delayed until the matter

30. 5 Cal.3d at 557, 488 P.2d at , 96 Cal. Rptr. at
31. 5 Cal.3a at 553, LB8 P.2d at , 96 Cal. Bptr. at

32. Code Civ. Proc. § 538.5.
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33

could be heard on notice. Moreover, the Commission alsc reccmmends that
the judicial officer be authorized to issue a temporary protective order,

in lieu of & writ, where such order would better serve the ends of justice
and equity, taking into consideration the rights and needs of both plaintiff
and defendant. Such authorization should provide desirable flexibility as
well as a less onerous remedy where there is any doubt as to whether the

situation may constitutionally be characterized as extracrdinary.

Exemption of Necegsities

An additional reason cited in Randone for finding the former attachment
procedure unconstitutional was that a2 writ of attachment was allowed to issue
even in situations where the attachment deprived the defendant of his neces-
sities of life, The procedure did allow the defendant to obtain the release
of his propeity by establishing that it wes exempt under a set of statutory
exemptions.3 However, the burden of seeking and proving the exemption was
placed on the defendant, and necessities were subject to attachment until
such time as the defendant proved his right to the exemption. The procedural
steps required could delay the release of the exempt property for at least
25 days.35 The court emphasized that:

the hardship imposed on a debtor by the attachment of his "necessities

of life" is so severe that we do not believe that a creditor's private

interest is ever sufficient to permit the imposition of such deprivation36

before notice and hearing on the validity of the creditor's claim. . . .

* * * * *

33. The Commission has deferred consideration of whether and to what extent
nonrzgident defendants will be subject to ex parte attachment. The Com-
mission has also postponed its consideration of the use of attachment to
gecure Jjurisdiction over nonresident dsfendants. BSee note §, supra.

34, See Code Civ. Proc. §§ 690-690.29, 690.50.
35. 5 Cal.3d at S46, 488 P.2d at » 96 Cal. Rptr. at _
36. 5 Cal.3d at 448, 488 p.2d at , 96 Cal. Rptr. at .

w]l-



[PJlacing the burden on the debtor to seek exemption, does not satisfy
the constitutional requirements. . . . Instead, due process reguires
that all necessities be exempt from prejudgment attachment as an initisal
matter.

[Alt 2 minimum . . . [the defendant must] be afforded = meaningful op-
portunity to be heard on the merits of the plaintiff's claim . . . ,
the state cannot properly withdraw from a defendant the essentials he
needs to live, to work, fto support his family or to litigate the pending
action, before an impartial confirmstion of the actual, as c¢pposed to 3
probable, validity of the creditor's claim after a hearing on that issue.
The attachment provisions enacted in 1972 do permit the defendant to
raise any claim of exemption at the notieced hearing on the plaintiff's appli-~
39
cation for a writ of attachment. Thus, generally, no property will be at-
tached before the defendant has an opportunity to claim his exXempticns. More-
over, the statutory exemptions have been supplemented by a provision reguiring
the exempticn of any property found to be necessary for the support of the
Lo
defendant and his family. As ncted previously, an attempt has been
4y
made to restrict attachment to commercial situations. Finally, an attempt
has also been made to limit the type of property which is subject to attach-
4o
ment to commercial property. All these features tend to remove consumer
necessities from the reach of the attachment procedure and to satisfy the

constituticnal standards set by Randone. The Commission recommends thet these

policies be continued.

37. 5 Cal.3d at 563, 488 P.2d at , 96 Cal. Rptr. at .

38. 5 Cal.3d at 562, 488 P.24 at s 96 Cal. Rptr. at , citing Goldberg v.
Kelly, 397 U,S. 254 (1970), and Boddie v. Connecticut, 401 U.S. 371 {1971).

39. Code Civ. Proe. § 537.3.
bo. Id.

41. See text accompanying note 9 supra.

Y2, Code Civ. Proc. § 537.3.



Unfortunately, the 1972 legislation also provides for the autcmatic is- L
suance of a temporary restraining order pending the hearing referred to above 3
and provides only for the ex parte issuance of a writ of attachment iﬂ extraor-
dinary circumsiances. The order is subject to ceitain limitations; ° how~
ever, its impact may violate the Randcne standards. ° Similarly, there is no
alternative to the issuance of an ex parte writ in extraordinary circumstances,
and the writ may be used to attach necessities in violation of Randcne. The
Commission recommends that the issuance of a temporary protective order be
limited to situations where the plaintiff has shown a real need for such re-
lief and that the court he authorized to issue g temporary protective order
in lieu of an ex parte writ where this action seems appropriate. Both changes
will permit the court to protect potential necessities and still provide adequate
reli=f for the plaintiff. Finally, the Comission recommends that, where the
plaintiff has sought to attach or actually attached particular property, the
defendant may claim as exempt not only that property but any other property
which he wishes to protect in the future., Thus, he may establish an exemption
in advance, thereby precluding the attachment of necessities.

The recommendations suggested above are directed towards satisfying the
constitutional dictates of Randone. This was essentially all that the 1972
legislation attempted to acccmplish. The Commission, on the other hand, pro-
poses a comprehensive revision and modernization of the entire area of attach-

ment. The discussion which follows covers the major points of change in this

ared.

43, Code Civ. Proc. § 538.1.
4, Code Civ. Proc. § 538.5.
45, Code Civ. Proc, § 538.3.

k6. See p. 7, supra.
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ADDITIONAL WRITS PROCEDURE

Existing law simply provides for the issuance of additiﬁnal writs on the
basis of the plaintiff's original affidavit and undertaking. ! The Commission
reconmends that more specific procedures which provide adequate protection
for defendants be created. Where a right to attach order and a writ of attach-
ment have been issued after a noticed hearing, the plaintiff should have two
alternatives. He may apply either ex parte or by a ﬁoticed motion for an ad-
ditional writ describing additional property. In the latter case, 20 days'
notice should be given to the defendant. If the defendant makes no claim of
exemption as to the additicnal property scught to be attached and the plaine-
tiff has filed the necessary undertaking, the additional writ should be is-
sued. If the defendant wants to claim an exemption, such "claim should bte
made at least five days before the hearing. The plaintiff, in turn, should
be required to serve any opposition to such claims at least two days before
the hearing. If no opposition is made, the claim should be granted. If the
defendant files a claim and the plaintiff files notice of opposition to at
least scme of the claimed exemptions, a hearing should be held and the judi-
cial officer should make the necessary determinations and orders., The de-
fendant may not later claim any of the property described in the plaintiff’s
application is exempt without showing a change in circumstances.

Alternatively, the plaintiff should be permitted to utilize an ex parte
procedure for obtaining an additicopal writ., A writ should issue if at the
ex parte hearing the court finds that & right to attach order has been issued
after notice and hearing, that the plaintiff's affidavit shows the property

sought to be attached is not exempt, and that the plaintiff has provided an

L7. Code Civ. Proc. §§ 540, 559-1/2.
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undertaking. After the writ is issued, the defendant may claim exemptions
under the procedure provided by present Secticn £690.50 of the Code of Civil
Procedure,

Where, in extraocordinary circumstances, the plaiﬂtiff has cbtained an
order and writ under the ex parite hearing procedure, | the plaintiff should
be able to apply ex parte for additional writs if he can show that the ex-
tracrdinary circumstances still exist. Claims of exemption would again be
made pursuent to Section 690.50.

These procedures, together with the claim of exemption procedures, per-
mit the defendant to adequately protect his interests. Where a noticed hear-
ing is held on the additional writ, the defendant can present his case before
the writ is issued, Where the additional writ is sought ex parte but after
a right to attach order and writ of attachment have been obtained at a no-
ticed hearing, the defendant has two opportunities to claim his exemptions:
at the time the original order and writ are issuedh9 and then later afiler
the ex parte writ has been served., Similarly, where in extraordinary circum-
stances the pleintiff has ¢btained an initial order and writ under the ex
parte procedure, the defendant again has an opportunity to claim an exemption

in advance at the time the initial writ is served and, if not previcusly made,

after the additicnal writ is served,

METHCD OF LEVY
California law nhow provides for various metheds of levy depending on the
type of property involved. The Commisslion recommends s more detailed and or-
derly scheme utilizing modern terminclogy. Most of the provisions recomended

are based on present law, but certain changes are suggested.

48. See pp. 10-11,. supra.

hg. BSee p. 13, supra.
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General Provisions

The Commission recommends that the writ of attachment (or a separate
statement incorporated thereby) be required to identify the property or in-
terest to be levied upon. Exigting law provides only that the property be
described in the plaintiff's instructions to the levying officer. However,
the procedures recommended for issuance of 2 writ would make the matter of
what property is to be attached always subject to prior judicial considera~
tion. If the writ then issued identifies the property to be levied on, this
should help avoid any discrepancies between what the court has determined may

be attached and what is actuslly levied upon by the sheriff.

Contents of Notice

The Commission recommends that a notice of attachment which informs the
defendant of the capacity in which he is served, the property sought to be
attached, and his rights and duties under the attachment slways be served on
the defendant. Existing law does not specify the contents of the notice of

attachment, and some statutory guidance seems desirable.

Method of Levy for Particular Types of Property

The Commission recommends that specific methods of levy for various dif-
ferent types of property--real property, tangible personal property in the de-
fendant's possession, tangible personal property in possession of a third person,
equipment of & going business, motor vehicles and vessels, farm products and
inventory of a going business, accounts receivable and choses in action, chat-
tel paper, negotiable instruments and money, securities, judgments owing to
the defendant as a judgment debtor, and deposit accounts--be provided. With-
cut detailing the treatment of esch type of property, some differences be-

tween existing law and the recommended provisions should be noted.

1



Real Property

The Commission reccmmends that mere occcupants of real property no longer
be served with a notice of attachment.50 Such service seems to be an indirect
means at best of giving notice to the owner of the property and at worst could
cause undue worry and inconvenience to a person whose possession will not be

disturbed. Service should still be required on the defendant and any record

cwner of the property.

Levy by Custody--Tangible Personal Property in Hands of Defendant

The Commission recommends that the distinction between property capable
of manual delivery and property incapable of manual delivery be discontinued5l
and that the statute speak instead in terms of tangible personal property
generally or specially defined types of property. Under existing law, vhen
property is not capable of manuval delivery, levy is by notice even when it is
in the possession of the defendant.52 The necessity to determine whether
property is or is not capable of manual delivery involves the risk of an in-
correct choice and the resulting invalidity of the attachment. The risk is
removed by eliminating the distinction. Furthermore, by leaving the property
in the hands of the defendant and attaching by notice, subsequent transferees
may not be adequately protected. This problem should be avoided by requir-

ing levy by custody where tangible perscnal property is in the possession of

the defendant except in carefully prescribed situations.

50. Compare Code Civ. Proc. § sh2(1).
51L. See Code Civ. Proc. § 542(3), (5).

52. Code Civ. Proc., § 542(5). See Raventas v. Green, 57 Cal. 254 (1881);
Irilarry v. Byers, 84 Cal. App. 28, P. (1927).
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levy by Notice--Tangible Personal Property in Hands of Third Person

Tangible perscnal property, which is capable of manual delivery and in
the hands of a third person, is not covered by the present statute; tangible
personal property not capable of manual delivery in the hands of a third per-
son is attached by serving notice on that person.53 Under the recommended
statute, tangible personal property not covered by some special statute would
always be levied upon by service on that person. The third person would be
able to demand that the levying officer take the property into custedy. Other-
wise, the third persoh would be liable to the plaintiff for the value of the

defendant's interest in the property until the attachment is released.

Motor Vehicles and Vessels as Bguipment of Going Business

Under existing law, equipment generally is levied upon by filing with
5k
the Secretary of State and serving notice upon the defendant. The Commis-
sion reccomends that motor vehicles and vessels which are equipment of a go-

ing business be treated similarly but that the notice be filed with the De-

partment of Motor Vehicles instead of the Secretary of State.

Inventory of a Going Business and Farm Products

Under existing law, the inventory of a going business is attached, with
the defendant's consent, by placing a keeper in charge of the business, there-
55
by allowing final cash sales to continue for a short pericd. The Commis-

sion recommends that a similar procedurs be retained but that the defendant

be able to seek an order removing the keeper and returniag the property if

53. Code Civ. Proc. § sh2(5).
54. Code Civ. Proc., § 542.1.

55. Code Civ. Proc. § 542(3).
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the property attached is essential for his support and that of his family and
if he can show that he is solvent but for the plaintiff's claim.

The Commission alsc recommends that the plaintiff be permitted, as an al-
ternative to the keeper, to obtain an attachment lien on the inventory by filing
with the Secretary of State. This would give him the same type of priority as a
secured party with a perfected security interest. Finally, the Commission rec-
ommends that farm products held for sale be treated in the same manner as the

inventory of a business.

Negotiable Ingtruments and Chattel Paper

The Commission recommends that the law relating to negotiable instruments
be clarified and that this type of property be attached by serving notice and
taking custody in all situations--whether the instrument is in the possession of
the defendant or a third person. This procedure aveoids the problem arising from

56

transfers to subsequent holders and eliminates the ambiguities in existing law.

56. Under existing law, a promissory note belonging to the defendant but in the
possession of a third person is characterized as both a "credit" and "per-
sonal property capable of manual delivery." Compare Deering v. Richardson-
Kimball Co., 109 Cal. 73, P. (1895)(credit§, and Gow v. Marshall, 90
Cal. 565, ©P. (1891)(credit), with Haulman v. Crumal, 13 Cal. App.2d 612,
57 P.2d 179 (1936)(property capable of manual delivery). Subdivision 5 of
Section 542 provides in part:

[Clredits . . . shall be attached by leaving with the persons . .
having in his possession, or under his control, such credits . . . &
copy of the writ , . , and . . . a notice that . . . the credits . . .
in his possession, or under his control, belonging to the defendant,
are attached in pursuance of such writ.

Levy accordingly would be by notice and the note would not be required to
be taken into custody. Cf. Puissegur v. Yarbrough, 29 Cal.2d 1409, 175 P.
830 (1946)(levy by notice to financial institution regardless of the char-
acter of the property). However, no procedure is specified for levy on
property capable of manual delivery and in the hands of a third person.
Nevertheless, it has been suggested that the proper method of levy on a
negotiable instrument in the possessicn of a third person is by selizure.
See Haulman v. Crumal, supra (dictum). A note in the possession of the
defendant has been treated as perscnal property capable of manual delivery
and attached by seizure. 8ee Jubelt v. Sketers, 84 Cal. App.2d 653, 191
P.2d 460 (1948).
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Lien of Attachment

California law currently provides three different periocds for the dura-

o7

tion of atgachment liens: five years for equipment, three years for real
property,5 and one year for personal property.59 Furthermore, different
procedures are provided for extending these liens. The Commission recommends
that the duration and the provisions for the extension of liens be standard-
ized. All types of property should be subject to a lien which expires two
years from the date of the issuance of the writ of attachment. In order to
extend the lien, the plaintiff should apply upon noticed motion before the
expiration of the two-year periocd for an order extending the lien for not
mere than one year. If the order is issued, it would then be served on the

person holding the property and properly recorded or filed. The aggregate

of such extensions should be Llimited to five years.

UNDERTAKINGS
The existing law of prejudgment attachment is strewn with confusing and
repetitive provisions concerning undertakings. The Commission recommends
that these provisions be simplified and clarified as follows. Certain general
principles should be provided common to undertakings given for any purpose
under the title relating to attachment. As under existing law, the under-
takings should be executed by two or more sureties {or one corporate surety) .60

If the amount of the undertaking depends on the value of property, the prin-

cipal should be reguired to state his estimate of the market value of the

57. Code Civ. Proc. § 5h2.2.
58. Code Civ, Proc. § 542a,
59. Code Civ, Proc. § Sh2c,

£0. See Code Civ. Proc. §§ 539, 539a, 540, 553, 555, 1056.
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61
property. If the beneficiary of the undertaking objects to the principal's

valuation of the property, the court should have discretion to order an ap=-
praisal., All undertakings should be approved by a judicial officer and then
filed at which time they would become effective, This generalizes the proce-
dure now existing with regard to undertakings given to release attached prop-
erty.62 Requiring judicial approval in every case assures that the under-
taking is valid on its face and that the affidavits of the sureties are teche
nically sufficient. All undertakings should also be filed in the court where
the action is pending; under presenﬁ law, scme undertakings are filed in court
and scme with the levying officer.6

As under existing law, the beneficiary should be permitted to object to
the undertaking either on the ground that the sureties are insufficient or
that the amount is insufficient.65 Such objections should be made by noticed
motion and, if the beneficiary's objection involves the value of the property,
he should be required to state his estimate of such value in the motion. This
requirement should facilitate wvoluntary agreement between the beneficiary and
principal as to the proper market value. Under existing law, objections
have to be made within five days after notice of levy or filing. There
seems to be no reason for this limitation, and the limitation could be detri-
mental to the beneficiary should the reason for an objection to the undertak-

ing occur after five days have passed. The Commission recommends that no time

limit be placed on objections to undertakings.

6l. Compare Code Civ. Proc. §§ 677, 710c.

62. Compare Code Civ. Proc. § 5hO.

63. Code Civ. Proc. § 540.

64. Code Civ. Proc. § 539a.

£5. Compare Code Civ. Proc. §§ 539, 554, 555, 678, 711-1/2.
6. Code Civ. Proc. §§ 539, 539a, 553.5, 554.
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The hearing on the motion, appraisal of property, or the examination of
suareties should be held within two to five days of the objection. If the
judicial officer determines that the undertaking is insufficient, then the
principal should be allowed five days to remedy the insufficiency. If this
is nol done, the rights obtained by the filing of the undertaking should cease.
Until replaced, the old undertaking should remain in effect. If the under-
taking is determined after the hearing to be sufficient, then the beneficiary
should not be permitted to object again unless and until changed circumstances
exigt. As indicated above, if the beneficiary's objection is that the prop-
erty's market value is higher than stated by the principal, the principal may
accept the beneficiary's estimate and give an undertaking on that basis, in
which case no hearing would be held on the objection and the beneficiary would
be bound by his estimate., Most of these procedures are based on existing law.éT

Under existing law, the beneficiary has to attempt to satisfy his judg-
ment fram the assets of the principal before trying to enforce it against the
sureties. The Commission recommends that the beneficiary be allowed to pur-
sue the sureties first if he so desires. 8ince the undertaking is in his
favor, the law should facilitate the satisfaction of his claims. The surety
would still be able to seek his satisfaction from the prineipal. In addi-
tion, the surety would be liable only for the amount of the undertaking
whereas the principal would be liable for the full amount of dJdamages caused,
Motions to enforce the liability on an undertaking should have to be made
within a year after the final judgment in the main actlion and the time for

appeal has expired as under existing la.w.68

67. BSee Code Civ. Proc. 8§ 678, 678-1/2, 679, Tl1-1/2, 712, 712-1/2, 833-835,
1030, 1057.

68. See Code Civ. Proc. § 1166a.
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Also, as under existing law, undertakings should be required to be given
by a plaintiff before a writ of attachment or a temporary protective order is
issued. Undertakings for this purpose should be required in cne-half the
amount the plaintiff seeks to recover. Existing law provides that undertak-
ings may be increased on the defendant's motion, but no guide is given as to
the new amount.69 The Commission recommends that the undertaking be increased
to the amount of the probable recovery for wrongful attachment.TID

The defendant whose property is subject to attachment should be permitted
to obtain its release by appearing in court and obtaining an order allowing
him to file an undertaking equal to the lesser of (1) the plaintiff's valua-
tion of the property or {2) the amount specified in the writ to be secured
by the attachment. This procedure is similar to that under existing law.71

LIABILITY FOR WROKGFUL ATTACHMENT

California law does not currently provide any statutory remedy for wrong-
ful attachment. Persons seeking to recover for damages brought about by the
plaintiff's use of prejudgment attachment are required to proceed by way of
the common law actions of malicious prosecution and abuse of process.72 The
Commissicn recommends that the case law in this area be supplemented by statute
in order to make a remedy more readily available to persons injursd by an at-

tachment. By providing a useful remedy to such persons, overreaching by

plaintiffs should be deterred.

69. See Code Civ. Proc. § 539(a).

70. See discussion under Liability for Wrongful Attachment, infra.

7L. See Code Civ. Proc. §§ 540, 554, 555,

72. BSee 2 B. Witkin, California Procedure Provisional Remedies § 214 at

1612-1613 {2d ed. 1970); White Lighting Co. v. Wolfson, 68 Cal. 24 336,
438 P.2d 345, 66 Ccal. Rptr. 697 (1968).
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The Commission recoammends that the following acts be characterized as a
wrongful attachment: levy of a writ of attachment or service of a temporary
protective order where attachment is not authorized or where the plaintiff
does not recover Judgment, levy of a writ of attachment on property greatly
in excess of the plaintiff's legitimate claim, levy of an ex parte writ of
attachment on property exempt from attachment, and levy of the writ of attach-
ment on property of a third person. In each of these cases, the plaintiff
should be liable for all damages proXimately caused, whether direct or conse-
“quential, and all costs and expenses including attorney’s fees reasonably ex-
pended in the wrongful attachment suit. However, the plaintiff's liagbility
should be limited to the amount of the undertaking if the writ of attachment
was issued under the noticed hearing procedure,

The defendant or third person should not be required to bring an inde-
pendent action but should be permitted to proceed by motion, filed in the
original action and gserved on plaintiff within a year after final Judgment
and the time for appeal has expired or the appeal is disposed of.73 Sureties
could be joined in the proceeding, but their liability should be limited by
their undertaking.

Since the cause of action for wrongful attachment is intended to handle

only certain readily identifiable cases, the coumon law remedies should not

be limited by the recomrended procedure.

T73. This procedure would be the same as that provided under existing law
for recovery on an undertaking. Compare Code Civ. Proc. § 1058a.
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PROPOSED LEGISLATION
The Commission's recommendations would be effectusted by enactment

of the following measure:

An act to add Title 6.5 (commencing with Section 480.010) to Part 2

of, and to repeal Chapter 4 (commencing with Section 537) of

Title 7 of Part 2 of, the Code of Civil Procedures relating to

attachment.

The pecople of the State of Californis do enact ss follows:
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Sec. . Title 6.5 {commencing with Section 480.010) is added

to Part 2 of the Code of Civil Procedure, to read:

Title 6.5. Attachment



CHAPTER 1. WORDS AND PHRASES DEFINED

§ 480.010. Application of definitions

480.010. Unless the provision or context otherwise requires,

these definitions govern the construction of this title.

Comment. Section 480.010 is & standard provision found in the
definitiopal portion of recently enacted California codes. 5See, e.g.,
Evid. Code § 100; Veh. Code § 100.

Additional definitions are found in the preliminary provisions of
the Code of Civil Procedure. E.g., Section 17 provides "the singular

number includes the plural and the plural the singular.”

I-1



§ 480.020. Account debtor

480.020. M"Account debtor” means the person who is obligated

on an account receivable, chattel paper, or chese in action.

Comment. Section 480,020 is based on the definition of "account
debtor" provided by paragraph (a) of subdivision (1) of Section 9105 of
the Commercial Code. Paragraph (a) of Section 9105 provides:

(a} ™Account debtor" means the person who is obligated on an
account, chattel paper, contract right or generzl intangible.

Section 480.020 merely substitutes the term "account receivable” for
"account" and "chose in action” for “"general intangible." See Sections
480.030 {"sccount receivable" defined), 480.050 ("chose in actlion" defined).
Attachment of "contract rights” (as that term 1s defined by the Commercial
Code) is not permitted. BSee Comment to Section 480.050. "Chattel paper”

is defined by Section 480.040.



§ 480.030. Account receivable

480.030. "Account receivable" means any right to peyment
which has been earned for goods sold or leased or for services
rendered which is not evidenced by 8 negotiable instrument,

security, or chattel paper.

Comment. Section 480.030 is based on the definition of "account" pro-
vided by Section 9106 of the Commercial Code. Section 9106 provides in
part:

0106. "Account" means any right to paymcnt for goods sold or leased
or for services rendered which is not evidenced by an instrument
or chattel paper.

The term "account receivable" 15 used in this title because 1t is a
more descriptive phrase than "account” and to avoid confusion with the term
"deposit account." Compare Section 480.080. The term "instrument" used in
Section 9106 is defined by paragraph {g) of subdivision (1) of Section 9105
as follows:

(g) "Instrument" means a negotiable instrument (defined in Sec-
tion 3104}, or a security (defined in Section 8102) or any other writ-
ing which evidences a right to the payment of money and is not itself
a security agreement or lease and is of a type which is in ordinary
course of business transferred by delivery with any necessary indorse-
ment or asaigoment;

Section 480.030 substitutes the terms "negotiable inmstrument” and "security"
for "instrument” but retains the substance of the Commercial Code. See
Sections 480.160 ("negotiable instrument" defined), 480.210 (“security"
defined).

Section 480.030 makes clear that the right to payment covered by this
gection must have been earned by specifically inciluding this requirement.

The methed of levy on an account receivable 1s provided by Section

L87.370.



§ 480.0LO. Chattel paper

480,040. "Chattel paper' means a writing or writings which
evidence both a monetary obligation and & security interest in or
a lease of specific goods. When a transaction is evidenced both
by such & securlty agreement or a lease and by an instrument or a
series of instruments, the group of writings taken together con-
stitutes chattel paper. As used in this section, "instrument"”
means a negotiable instrument, or a security, or any other writing
which evidences a right to the payment of money and is not itself
a security agreement or lease and 1s of a type which is in the
ordinary course of business transferred by delivery with any neces=

sary indorsement or sssignment.

Comment. Section 480.040 is substantively the same as paragraph (b)
of subdivision (1) of Section 9105 of the Commercial Code. Paragraph {b}
of Section 9105 provides:
(b) "Chattel paper" means a writing or writings which evidence
both &8 monetary obligation and a security Interest in or a lease of
specific goods. When a transaction is evidenced both by such a

security agreement or s lease and by an instrument or a serles of
instruments, the group of writings taken together constitutes chattel

paper . . .

The term "instrument" used in subdivision (b} of Section 9105 1s defined in
paragraph {g) of subdivision (1) of Section 9105. Section 4B0.0LO incorporates
the same definition in its third sentence. Thus, "chattel paper" under this
title has basically the same mesning as "chattel paper' under Section 9105

of the Commercial Code, and the following excerpt from the Comment to Section

0105 should help to explain the term.
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§ 480.0ko

A dealer sells a tractor to & farmer on ccnditlonal sales contract.
The conditional sales contract is & "security agreement', the farmer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "collateral” defined in Section 9-109 as "eguipment". But now
the dealer transfers the contract to hiz bank, either by outright zale
or to secure a loan., BSince the conditional sales contract 13 a security
agreement relating to specific equipment the conditional sales contract
is now tha type of collateral called "chattel paper". In this trans-
action between the dealer and his bank, the bank is the "secured party”,
the dealer is the "debtor", and the farmer is the "account debtor”,

»

Under the definition of "security interest” in Sectien 1-201{37)
a2 lease does not create a security interest unless intended az security.
Whether or not the lease itsslf is & security agreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
desler enters into a straight lease of the tractor toc the farmer (nct
intended a8 security), and then arranges to borrow money on the security
of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by Sectiac 487. 380.
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§ 480.050 Chose in action

480.050. "Chose in action" means any right to payment of a
fixed or reascnably ascertsinasble amount which arices out of the
conduct of any trade, business, or profession and which (a) is not
conditioned upon further performance by the defendant or upon any
event other than the passage of time, (b) is not an account receivable,
{c) is not & deposit account, and (d) is not evidenced by & negoti-
able instrument, security, chattel paper, or judgment. The term

includes an interest in or a claim under an insurance policy.

Comment. Section 480.050 defines "chose in action" as the term is
used in this title. It should be noted that, in contrast with the term
"contract right” under the Commercial Code, the right must be earned and
must be in a fixed or reasonably ascertainable amcunt. Compare Com. Code
§ 9106 ("'contract right' means sny right to payment under e contract not
yet earned by performance and not evidenced by an instrument or chattel
paper”; "'general intangibles' means any personal property (including
things in action) other than goods, accounts, contract rights, chattel
paper, documents, and instruments. Any interest or claim in or under any
policy of insurance 1s & general intangible."}.

The phrase "which arises out of the conduct of any trade, business, or
profession” limits the term to business-oriented debts. See Section 486.010
andt Comment thereto.

The method of levy on a chose in action 1s provided by Section 487.370.
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§ 480.060. Complaint

480.060. '"Complaint" includes a cross-complaint.

Comment. Section 480.060 contimues former law. See Rose v. Pearman,

163 Cal. App.2d 480, 329 P.2d 501 (1958); Allers v. Beverly Hills Iaundry, Inc.,

98 cal. app. 580, 277 P. 337 (1929).
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§ 480.070. Defendant

4B0.0TO. '"Defendant" includes a crosscdefendant.

Comment. See Comment to Section 480.060.
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§ 480.080. Deposit account

480.080. "Deposit account” means any of the following:

{(a) An account in any "bank" described in Section 102 of
the Financial Code.

(b) An account in any stete or federal savings and loan
association. As used in this paragraph, "account” includes
investment certificate, share account, and withdrawable share.

(c) An account for funds received from a member of & credit

union.

Comment. Section 480.080 defines "deposit account” as the term is
used in this title. Industrial loan companies tas described in Financial
Code Section 18003) are not included under this sectioﬁ because they only
issue investment or thrift certificates. See Fin. Code § 18402. See also
Fin. Code § 18003 (referring to certificates as '"choses in action"”).
These companies are expressly frohibited from receiving deposits or issu-
ing certificates of deposit. See Fin. Code § 18L03.

The method of levy on deposit accounts is provided by Section 487.390.
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§ 480.090. Document

480.090. "Document" means & "document of title'" as defined by

subdivision (15) of Section 1201 of the Commercial Code.

Comzent. Section 480.090 defines document by incorporating by refer-
ence the term document of title defined by subdivision (15) of Section
1201 of the Commercial Code. Subdivision {15) provides:

{15} "Document of title" includes bill of lading, dock warrant,
dock receipt, warehouse receipt, gin ticket, compress receipt, end
alsc any other document which in the regular course of btusiness or
financing is treated as adequately evidencing that the person en-
titled under the document (Section ThO3(%)) has the right to receive,
hold and dispose of the document and the goods it covers. To be a
document of title a document must purport to be issued by a bailee
and purport to cover goods in the bailee's possession which are
elther identirfied or are fungible portions of an identified mass.

Goods subject to a nonnegotiable document are levied upon pursuant to
Section 487.330. A negotiable document is levied upon in the same manner

as 8 negotiable instrument. See Section HST.hOO.'



§ 480.100. Equipment

480.100. "Equipment" means tangible [personal] property in
the possession of the defendant and used or bought for use pri-
marily in the defendant's trade, business, or professicn if it is

not included in the definitions of inventory or farm products.

Comment. Section 480.100 is based on the definition of "equipment”
provided by Section 9109 of the Commercial Code. Section 3109 provides
in part:
9109. Goods are . . ."equipment" if they are used or bought for
use primarily in business (including farming or a profession) or by a
debtor who is & nonprofit organization or a governmental subdivision
or agency or if the goods are not included in the definitions of
inventory, farm products or consumer goods . . . .
Farm products and inventory are defined by Sections 480.110 and 480.120
regpectively.
The method of levy on eguipment of a going business except motor
vehicles and vessels is provided by Section 487.340. Motor vehicles and
veesels which are equipment of a going business are levied upon pursuant

to Section 487.350. See also Sections 480.150 (motor vehicle defined);

480.220 {vessel defined).

I-11



§ 480.110. Farm products 3

480.110. "Farm products" means crops or livestock or supplies
used or produced in farﬁing operations or products of crops or live-
stock in their unmanufactured states (such as ginned cotton, wool
clip, maple syrup, honey, milk, and eggs), while in the possession of
a defendant engaged in raising, fattening, grazing, or other farming
operations. If tangible [personal] property is a farm product, it

is neither equipment nor inventory.

Comment. Section 480.110 is based on the definition of "farm products"

provided by Section 9109 of the Commercial Code. Secticon 9109 provides in |

part:

9109. Goodas are . . . "farm products" if they are crops or live-
stock or supplles used or produced in farming cperations or if they are
products of crope or livestock in their ummenufactured states {such as
glnned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in raising, fettening,
grazing or other farming operations. If goods are farm products they
are neither egquipment nor inventory . .

Bquipment and inventory are defined by Sections 480.100 and 480.12C respec-

tively.

The method of levy on ferm products 1s provided in Section 487.360.
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§ 480 120. Inventory

480.120. "Inventory" means tangible {personal]) property in the
possession of a defendant who holds it for sale or lease or to be
furnished under contracts of service or if it is raw materials, work
in process, or meterials used or consumed in hils trade, business, or
profession. Inventory of a person is not to be classified as his

equlpment.

Comment. Section 480.120 is based on the definition of "inventory"
provided by Section 9109 of the Commercial Code. BSection 9102 provides
in part:

9109. Goods are . . . "inventory" if they are held by a person
who holds them for sale or lease or to be furnished under contracts
of service or if he has leased or so furnished them, or if they are
raw materiasls, work in process or materials used or consumed in a
business. Inventory of & person is not to be classified as his
egquipment. ”

The phrase "or if he has leased or so furnished them" has been deleted to
make clear that inventory under thias title is limited to property in the
possession of the defendant.

The method of levy on inventory of a geoing business is provided by
Section 487.360. [Levy generally on tangible personal property in the
possession of the defendant is provided by Section 487.320. Levy generally

on tangible personal property not in the possession of the defendant is

provided by Section 487.330.
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§ 480.130. Judicial officer

480.130. "Judicial officer" means any judge or any commissioner
or other officer appointed by the trial court to perform the duties

required by this title.
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§ 480.140. ILevying officer

480.140. "Levying officer" means the sheriff, constable, or
marshal who is directed to execute a writ or order issued under

this title.
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§_480.150. Motor vehicle

480.150. '"Motor vehicle" means a "motor vehicle" as defined

by Section %15 of the Vehicle Code.

Comment. Section 480.150 defines "motor vehicle" by incorporating
by reference the same term as defined by Section 415 of the Vehicle Code.
Section 415 provides: "415. A 'motor vehicle' is a vehicle which is
self-propelled.” This definition includes not only cars, trucks, and
buses but all sorts of heavy equipment arnd miscellaneous vehicles; Ee8s
golf carts, snowmobiles, forklifts, farm and cemetery equipment. T+ should
be noied, however, that Section 486.010 provides significant limitaticns on
the nature of properiy which is subject. to attachment.

The method of levy on motor vechicles which are equipment of 8 going
business is provided by Section 487.350. Levy on other vehicles which are
subject to attachment is accomplished pursuant to Sections 487.320, L87.330,

and 487.360.
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§ 480.160. Negotiable instrument

4180.160. '"Negotiable instrument" means a "negotiable ilnstrument"
as defined by Section 3104 of the Commercial Code.
Comment. Section 480.160 defines "negotisble instrument" by incorpo-
rating by reference the same term as defined by Section 3104 of the Commercisl
Code. Section 3104 provides:

3104. (1) Any writing to be a negotiable instrument within
this division must

(a) Be signed by the maker or drawer; and

{b) Contain an unconditional promise or order to pay & sum cer-
tain in money and no other promise, order, obligation or power given
by the maker or drawer except as authorized by this division; and

(c) Be peyable on demand or at a definite time; and

(d) Be payable to order or to bearer.

(2) A writing which ccmplies with the requiremente of this sec-
tion is

(a) A "draft" ("bill of exhange") if it is an order;

(b} A "check" if it 1s a draft drawvn on a bank and payable on
demand;

(c) A "certificate of deposit" if it is an acknowledgment by a
bank of receipt of money with an engagerment to repay it;

(d) A "note" if it is a promise other than & certificate of
deposit,

* * * * *

The method of levy on a negotiable instrument generally is provided by

Section 487.400. But see Section ug7,390 (deposit account).
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§ 480.170. Person

480.170, "Person" includes an individusl, & corporation, &

partnership or other unincorporated association, and a public entity.



§ 480.180. Plaintiff

480.180. "Plaintiff" means a person who files a complaint or

cross-complaint,

Comment. See Comment to Section 480.060.
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§ 480.190. Prcbable validity

480.190. A claim has "probable validity' where it is more likely
than not that the plaintiff will obtain s judgment against the defendant

on that claim.
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§ 480.200. Public entity

480.200. "Public entity" includes the state, the Regents of the
University of California, a county, a city, distriet, public authority,
public agency, and any other political subdivision or public corpora-

tion in the state.

Comment. Section 480.200 adopts the language of the definition found

in Section 811.2 of the Govermment Code.
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§ 480.210. Security

ence

8102

L180.210. "Security" means a “"security" as defined by Section 8102

of the Commercial Code.

Comment. Section #80.210 defines "security" by incorporating by refer-

the same tefm a8 defined by Section 8102 of the Commercisl Code. Section
provides in part:
8102. (1) 1In this division unless the context otherwise requires
(a) A "secwrity” is an instrument which
{i} Is issued in bearer or registered form; and

(11) Ie of = type commonly dealt in upon securities exchanges or
markets or commonly recognized in any area in which it is issued or dealt
in as & medium for investment; and

(1i1) 1Is either one of a class or series or by its terms is divisible
into & class or series of instruments; and

(iv) Evidences a share, participation or other interest in property
or in an enterprise or evidences an cbligation of the iasuer.

(b) A writing vhich is a security is governed by this division and
not by Uniforis Commercial Code-~Commercial Psper even though it also
weets the requirements of that division. This division does not apply
to money.

{c) A security is in 'registered form" when it specifies a person
entitled to the security or to the rights it evidences and when its
transfer may be registered upon bocks maintained for that purpose by or
on behalf of an issuer or the security sc states.

(d) A security is in "bearer form" when it runs to bearer accord-
ing to 1ts terms and not by reason of any indorsement.

* * * * *

The method of levy on a security is provided by Section 487.410.
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§ 480.220. Vessel

480.220. "vessel" means a numbered vessel as that term is used

in Division 3.5 of the Vehicle Code.

Comment. Section 480.220 defines "vessel"” by incorporating the term
"mumbered vessel" used in the registration of vessels provisions of the
Vehicle Code. See Veh. Code §§ o840, 9850, 9873. The method of levy on
vessels which are eguipment of a going business is provided by Section
187.350. levy on other vessels which are subject to attachment is accom-

plished pursuant to Sections 487.320, L87.330, and 487.360.
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CHAPTER 2. GENERAL PRCVISIONS

§ 481.010. Short title

“81.010. This title shall be known and may be cited as "The

Attachment Iaw."
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§ 481.020. Rules for practice and procedure

481.020. Notwithstanding any other provision of law, the
Judicial Council may provide by rule for the practice and pro-

cedure in proceedings under this title.

Comment. Section 481.020 is the same &s Civil Code Section 4001

(The Family Iaw Act).
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§ 4B81.030. Forms

181.030. The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents required by this

title. Any such form prescribed by the Judicial Council i1s deemed

to comply with this title.

Comment. Section 481.030 requires the Judicial Council to prescribe
the forms necessary for the purposes of this title. Varlous sectione pre-
scribe information to be contained in the forms, but the Judiecial Council
has complete authority to adopt and revise forms as necessary and may re-
guire additional information in the forms or may omit information from the

forms that 1t determines is unnecessary.
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§ 481.0k0. General requirements for affidavits

481.040. The facts stated in each affidavit filed pursuant to
this title shall be set forth with particularity. Each affidavit
shall show affirmatively that the affiant, if sworn ss a witness,
can testify competently to the facts stated therein. The affiant
may be a party to the action or any other person having knowlege of

the facts.

Comment. Section 481.040 provides standards for affidavits filed
pursuant to this title. These standards are comparasble to but not as
restrictive as those provided for affidawvits filed in support of or in
opposition to a motion for summary judgment. Compare Section 437c. A
verified complaint that satisfies the requirements of Section 481.040 may

be used in lieu of or in addition to an ordinary affidavit.
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§ 481.050. Secrecy prior to return of service; exception; form of request

481,050, {a) If the plaintiff so requests in writing at the time
he Tiles his complaint, the clerk of the court with whom the complaint
is filed shsll not make mvailable to the public the records and documents
in such action before either (1) thirty (30) days after the filing of
the complaint or (2) the filing pursuant to this title of the return of
service of the notice of hearing snd any temporary restreining order,
or of the writ of attachment if issued without notice, whichever event
oceurs first.

{(b) Notwithstanding the provisiocns of subdivision (a) of this
section, the clerk of court shall make the entire file in the action
available for inspection at any time to any party named in the complaint
or to his attorney.

{c) The request by plaintiff that the fact of filing of a complaint
or application for relief not be made public may teke the form of a
notation to that effect, made by rubber stamp or other suitable means, at

the top of the first page of the complalnt filed with the clerk.

Comment. Section U81.050 is substantively the same as former Section
537.5. Sectlon 537.5 provided:

537-5. In cases of attachment the clerk of the court with whom
the complaint is filed, if requested by plaintiff in writing at the
time of filing the compleint, shall not meke public the fact of the
filing of the complaint, or of the issuance of the attachment, until
after the filing of the return of service of the notice and temporary
restraining order or of the writ of attechment if lssued without notice,
except that if the return of service of the notice and temporary
restraining order or of the writ of attachment 1s not made within 30
days after the filing of the complaint in the action, the clerk of the
court with whom the complaint is filed shall make available to the public
the records and documents in such action. However, the clerk of such
court shall mske the entire file in the action available for inspection
at any time to any party named in the complaint, or to his attorney.
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§ LB1.0s0

The reguest by plaintiff that the fact of filing of & complaint
or issuance of an attachment not be made public may take the form of

a notation to that effect, made by rubber stemp or other suitable
means, at the top of the first pege of the compleint filed with the

clerk.
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CHAPTER 3. ACTIONS IN WHICH ATTACHMENT AUTHORIZED

§ 482.010. Claims arising out of conduct of trade, business, or profession

482.010. (a) An attachment may only be issued to secure the
recovery on & claim for money in a fixed or reasonably ascertainable
amount, based upon a contract, express or implied, and arising out of
the conduct by the defendant of a trade, business, or profession. The amount
of recovery claimed shall be not less than one thousand dollars ($1,000)
exclusive of interest and attorney's fees. The contract upon which the
claim is based shall not be secured by a security interest vpon real or
personal property or, if originally so secured, such security interest
shall have become valueless without act of the plaintiff.

{(b) An attachment may be issued pursuant to subdivision (a)

whether or not other forms of relief are demanded.

Comment. BSection 482.010 is based upon a portion of former Section
537.1. Section 537.1 provided in part:
537.-1. An action referred to in Section 537 is an action or
actions by the seme plaintiff in which the total sum claimed, exclusive

of interest, attorneys' fees and costs, is five hundred dollars {$500)
or more and vhich is one or more of the following:

() An action against a defendant described in subdivision (a),
(b) or {c) of Section 537.2 for a liguidated sum of money based upon

(1) Money lcaned; or
(2) A negotisble instrument; or
(3) The sale or lease of, or & license to use, real or personal

property (including, without limiting the generality of the foregoing,
goods sold and delivered on open account); or

I1T.1



§ L82.010

(41 Services rendered,

if the claim is not secured by any mortzage, deed of trust

or security interest ou real or persoual property or, if g
originally so secured, such security has, without uny act of

the pluintiff, or the person te whom the security was

given, become valueless. The rict that intorest, attorneys’

fees, costs.or any combination thereof ure clutined by the

plaintiff in addition to the principal amount of the debt -

shall not make the clain:’ unliquidated within the

meaning of this section. ' '

* * : * * R
Section ¥52.010 raises the ni_nimuﬁ limit claimed ﬁaa 500 dollars
to 1,000 dollars. With this exception, Section 482.010 is substantively
similar to formef Sectiom 537.1. Subdivision {8} of former Section
537.1 referred to actions ”aga.inst 8 defendant descrided in subdivisions

(a), (b). or (¢} of Section 537.2 . . . ." These defendants vere:

53T2. -

qa) All corporations organized under the Ceneral
Corporation Law or under Part 4 (commencing with
Section 13490} of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business
corporations.

(b) All partnerships organized under the Uniform
Partnership Act {Chapter 1 (commencing with Section
150013 of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
{commencing with Section 15301) of Title 2 of the
Corporations Code) or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.

{¢) Indiviauals engaged in a trade or business.

» +* * * *

Subdiviaion {a) of former Section 537.1 also listed a number of bases for

the claim on which an attachment could be based. Section U482.010 accomplishes
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§ 482.010

these same ende by limiting the clalms on which an ettachment to those
"based upon a contract, express o implied, and erising out of the con-

durt of & trade, business, or profession.”

Note, Sectlions537.1 and 537.2 also provided that an attachment could
be igeved in any action Por the recovery of money agsinst :

any person mot residing in this state (including

any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 {commencing
with Section 6403) of Part 1] of Division 1 of Title 1 of the
Corporations Code, and any foreign partnership which
has not filed a designation pursuant to Section 15700 of
the Corporations Code), or who cannot after due
diligence be found within this state, or who conceals
himself to avoid service of summons.

The Commiecion has deferred consideration of whether and to what
extent nonresident defendants will be tresated uniquely and whether attache
ment will be permitted to secure jurisdiction. When this queation has
heen determined, any needed revisions will be made in this chapter and
elsevhere .

Bection 482.010 (and the remainder of this statute) attempts to do no
more than fmplement the basic policy behind Senate Bill 1048. The grounds
for attachment formerly provided by Section 537 (before iis repeal in 1972)
were as followa:

1. Unsecured contract; support actions. )

1. In zn action upon a contract, express or implied, for th'e dxr‘ect pay-
ment of meney, ia) where the contract in made or i payable in thia state;
or (b) where the coniract is made outside that state and is not payable
in this state and the amount of the claim based upon such conlract extfeed,a
five thousand dollars {$6,000); and where the contract deseribed }'n either
(2). or (b) iz not secured by any mortgage, deed of trust, or hey upon
real or personal property, or any pledge of personal property, or::f orig-
inally so secured, such security has, without any act of the plaintiff, or
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§ 48z.010

ihe persen o whom the scenrily was givep, becowid valueless,  An action
dpon gny Uabilidv, existing under the laws of this state, of » spouse, rela-
ive, o ¥mdred, for the zuppord, maiptenance, cirg, or necessaries fur.
nished o the othor sooilse, o ofber relatives or kindred., shall e deemed
0 De an Bctinn open an irapkied contract within the term as used throughout
all subsiivimons of (his seclien.  Awn aclion hroagh! parsuent to Seclien
1692 of the Civil Code shall be deemed an action upen an implied contract
within the mesning of that term: s used in this section.

£ Conira.cte of nonresidonts snd eheonters,

2. in an setion upon ¢ cealract, espress or implied, against a defend-
ant wot remding In this stele, or whe hes departed from the atate, or who
canngt after due diligenee he found within the stals, or who conceals him-
self to aveld serviee of summons.

3. Damaoges for injuries by nonsesidents or absenicer, :

3. In ao action againsi s defendant, nol residing in this state, or who
hus departed from the state, or whe eannot afier due diligence he found
within ihe state, or who concenls himself to aveid service of summons,
to recover & aim of mongy ay damages, srising frem an injury {o or deeth
.of a pereen, or damage to property in this state, in consequence of negli-
genes, frand, or other wrongiul act.

4. Uniswfg) detainer; unsecnred rent.

4. In an sction in aslawful detainer where it appears from the verified
compiaint on file therein that rept is actusly due and payable from the
defendant ts the plaintiff for the premises scught o be recovered in
aaid actian; provided, the payment ¢f such vent i not secored by sny
mortgage or len upon weml or ooraonal proporiy, or pledge of persena!
property, or, i originelly so secured, such sacurity haes, without any act
of the plaintif! or he »emwon o whom the saxurity was givern, become
valueless,

%.  Aeotions by sisre or political subdivigicns for thxes or on cbligations.

&, In an action by the Stste of Californin o sny pelitical subdivision
thereaf, for the collection of taxes due sald staie or political subdivision,
or for the coliection of any moneys due upon nuy obligstion or penslty im-

- posed by iaw,
8. Actictm for recevery of funds expended in narcetics investigations,

§. TIn any action by the State of California, or any political subdivision
thereof, for the recovery of funds purseant (o Seclion 11680.6 of the
Health and Safely Code. In such casszs, funds an the defendent’s person
at the time of his arrest whiek are retained in cfficial custody shall slse
be subiiect to atiochment.



CHAPTER 4. NOTICED HEARING PROCEDURE FOR

OBTAINING WRIT OF ATTACHMENT

Article 1. Right to Attach Order; Issuance of Writ

of Attachment

7 § 483.010. Application for order and writ

483.010. Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for a right
to attach order and a writ of attachment by filing an application for

the order and writ with the court in which the action 1s brought.

Comment. Section 483.010 is similar in content and purpose to former

Section 537 which provided in part:

537. The plaintiff, .'. . at the time of issuing the summons, or at

any time afterward, may have the property . . . of a defendant . . .
attgched in accordance with the procedure provided in this chapter .

This chapter provides a noticed hearing procedure for the issuance of a

writ of attachment which should be utilized in most situations. A procedure

for the ex part issuance of a writ of attachment prior to.a noticed hearing on

the probable validity of the plaintiff's claim is provided in Chapter 5

( commencing with Section 484,010) for use in exceptional circumstances.

Attachment is, of course, a prejudgment remedy; after final judgment, the

plaintiff may, if necessary, proceed by wvay of execution.



§ 483.020. Contents of application

k83.020. The application shall be executed under oath and shall
include all of the following:

(2) A statement showing thet the attachment is sought to secure
the recovery on a claim upon which an attachment may be issued.

{(v) A statement of the amount the plaintiff seeks to recover
from the defendant (the amount of defendant's indebtedness over end
above all claims which would diminish the amount of the plaintiff's
recovery) or, if an attachment is sought for only & part thereof, such
partial amount.

{c) A statement that the attachment is not sought for a purpose
other than the recovery on the claim upon which the attachment is
based.

(@) A statement that the applicant has no information or belief
that the claim has been discharged in a proceeding under the Netional
Bankruptey Act or that the prosecution of the action has been stayed in
a proceeding under the National Bankruptcy Act.

(e) A description of the property to be attached under the writ
of attachment, including plaintiff's estimate of its falr market
value, and a statement that the plaintiff is informed and believes

that such property is subject to attachment.

Comment, Section 483.020, together with Section 483.030, are substan-
tively similar to former Section 538. Section 538 provided:
538. A plaintiff desiring the issuance of a writ of attachment
ghall file with the court an application supported by an affidavit or

affidavits based upon the perscnal knowledge of the persons subscribing
theretoc and showing all of the following:
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§ 483.020

(a) That the action is one in which the issuance of a writ of
attachment is proper under the provisions of Sections §37 to 537.3,
inclusive.

{(b) That the indebtedness claimed in the complaint is justly
due and presently owing to the plaintiff by the defendant, over and
above all legal setoffs or cross-complaints, or, if the action is
one against a defendant described only in subdivision (d) of Section
537.2, the amount claimed by the plaintiff against the defendant and
that the plaintiff believes that he has a valid cause of action for
an amount of money equal to that sum.

{c} That the attachment is not sought and the action is not
prosecuted to hinder, delay or defraud any other creditor of the
defendant.

(4} That the plaintiff has no information or belief that the
defendant has filed any proceeding under the National Bankruptcey Act
or has made a general assignment for the benefit of creditors, or,
if any such proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.
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§ 483.030. Affidavit in support of application

483.030. The application shall be supported by an affidavit
showing that the plaintiff is entitled to a judgment on the claim

upon which the attachment is based.

Comment. Section 483.030 contimues the requirement of former Section
538 that the plaintiff's application for the ilssuance of a writ of attach-
ment be supported by appropriate affidavits. See Comment to Section
483.020. "Genersl requirements for these afficevits are rrovided in Sec-
tion 481.040. Of course, several affidavits mey be used which together
provide evidence sufficient to entitle the plaintiff to a judgment in the
action. See Code Civ. Proc. § 17 (singular number includes the plural).
Moreover, the application itself may contain the necessary supporting

evidence.



§ 483.040. HNotice to defendant

483.040. No order or writ shall be issued under this article
unless, at least twenty (20) days prior to the hearing, the defendant
has been served with 8ll of the following:

(a) A copy of the summons and complaint.

(b) A Notice of Application and Hearing.

{c) A copy of the application and of the affidavit in support

of the application.

Cowment. Section 483.040 is similar to former Section 538.2 which

provided:

538.2. The notice of hearing issued pursuant to Section 538.1
shall provide for a hearing on the gquestion whether a writ of attach-
ment shall issue to be held seven business days (exclusive of Saturdays,
Sundays and legal holidays) after the service of the notice upon the
defendant or upon the first reguiar date law and motion matters are
heard thereafter, whichever occurs later. The notice and temporary
restraining order shall be served and return of service shall be made
as provided inthis code for the service of a summons and complaint.

The notice shall be accompanied by a copy of the complaint and & copy
of the affidavit or affidavits filed by the plaintiff under Section

538.



§ 483.050. Contents of Fotice of Application and Hearing

483.050. The "Notice of Application and Hearing" shall inform
the defendant of all of the following:

{2} A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, on plaintiff's application
for a right to attach order and a writ of attachment.

(b} The order will be issued if the judicial officer finds that
the plaintiff's claim is probably valid and the other requirements
for issuing the order are established. The hearing is not for the
purpose of determining whether the claim is actually valid; the

determination of the actual validity of the claim will be made in

subsequent proceedings in the action and will not be affected by the
decision of the judicial officer at the hearing on the application
for the order.

{c) If the right to attach order is: issued, a writ of attachment
will be issued to attach the property specified in the plaintiff's
application unless the court determines that such property is exempt
from attechment. The order will not be limited to the property speci-
fied in the application but may later be extended to any nonexempt
property of the defendant.

{(d) 1If the defendant desires to oppose the issuance of the order,
he must file a notice of opposition and supporting affidsvit as required
by Section 483.060.

(e} If the defendant claime that the property specified in the
application, or a porticn thereof, is exempt from attachment, he must

include such claim in the notice of opposition filed pursuant to
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§ 483.050
Section 483.060 or file a separate claim of exemption with respect to
the property as provided in Section 483.070. If he does not do so,
the claim of exemption will be barred in the absence of a showing
of a change in circumstances occurring after the hearing.

(f) The defendant may cobtain a determination at the hearing
whether property not specified in the application is exempt from
attachment, but .the failure to claim that property not so specified
is exempt frowm attachment will not preclude him from making & claim
of exemption with respect to such property at a later time.

{g) The plaintiff's address within this state for the purpose
of service by mail upon him of any notice of opposition, claim of
exemption, or affidavit referred to in Section 483.060 or 483.070.

(h} Either the defendant or his attorney or both of them may
be present at the hearing. The following statement shall be included
in the notice: "You may seek the advice of an attorney in any matter
connected with the plaintiff's application. Such attorney should be
consulted promptly so that he will be ready to appear for you at the

hearing."

Comment. BSection 483.050 had no counterpart under former law. This
section simply outlines the basic requirements for the "Notice of Applica-

tion and Hearing." See Section 481.030 (Judicial Council to prescribe forms).



§ 483.060. Notice of opposition by defendant and supporting affidavit

law.

483.060. {a) If the defendant desires Lo oppose the issuance
of the right to attach order in the form sought by plaintiff, he
shall file and serve upon the plaintiff no later than five (5) deys
prior to the date set for the hearing a notice of opposition. The
notice shall state the grounds on which the defendant opposes the
issuance of the order and shall be accompanied by an affidavit sup-
porting any factual issues ralsed and points and authorities support-

ing any legal issues raeilsed. If the defendant fails to file a notice

of opposition within the time prescribed, he shall not be permitted
to submit opposition to the issuance of the order.

(b) If a defendant filing a notice of opposition desires to make
any claim'of exemption as provided in Section 483.070, he shall include

such claim in the notice of opposition filed pursuant to this section.

Comment. Section 483.060 had no precise counterpart under former

Former Section 538.4 provided in part:

538.4. . . . . Each party shall serve upon the other.at least
24 hours before the hearing any affidavits intended to be intro-
duced at the hearing, unless the court at the hearing for good
cause shown permits the introduction of affidawvits not previocusly
served.

Section 483.060 requires the defendant to file a notice of opposition

and supporting affidavits or points and authorities in every case where

he seeks to oppose lssuance of a writ. Iu turn, the plaintiff is required

to file any counteraffidavits in opposition to a claim of exemption not later

than two days before the hearing date. See Section U483.070. See also

former Sections 556 and 557 which provided:

556, The defendant may also at any time, either before or after
the release of the attached property, or bvefore any attachment shall
have been . actually levied, apply, on motiom, upon reasonable notice
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§ 483.060

to the plaintiff, to the court in which the action is brought, or to
a judge thereof, that the writ of attachment be discharged on the
ground that the same was improperly or irregularly issued.

557. If the motion be made upon affidavits on the part of the
defendant, but not otherwise, the plaintiff may oppose the same by
affidavits or other evidence, in addition to those on which the attach-

ment was made.



§ 483.070. Claim of exemption and supporting affidavit; notice of opposition

483.070. (a) If the defendant claims that the property described
in the plaintiff's application, or & portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided in
this section. If he fails to do so, he may not later claim such exemp-
tion unless he shows that he did not have a right to the exemption
at the time the plaintiff filed his application and that the right

to. the exemption is the result of & change in circumstances occurring

after that time.
{b) If the defendant desires to claim at the hearing that property

" not described in the plaintiff's application is exempt from attachment,

in vhole or in part, the defendant shall claim such exemption as pro-

vided in this section. TFailure to make such claim does not preclude

the defendant from later claiming the exemption. If the claim is made

as provided in this section but the defendent feils to prove that the

property is exempt from attachment, he may not later claim that the

property, or a portion thereof, is exempt unless he shows & change in

circumstances occcurring after the hearing.

(e) The claim of exemption shall:

{1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the cleim.

(3) 8tate the defendant's address within this state for the
purpose of permitting service by mail upon him of the notice of oppo-
sition provided for in subdivision (f).

(d) fThe claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and
authorities supporting any legal issues so raised.
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183,070

(e) The claim of exemption, together with any supporting affi-
davit and polnts and authorities, shall be filed and served on the
plaintiff not less than five (5) days before the date set for the
hearing.

(f) TIf the plaintiff desires to oppose the claim of exemption,
he shall file and serve on the defendant, not less than two (2) days
before the date set for the hearing, a notice of opposition to the
claim of exemption, accompanied by an affidavit supporting any
factual issues ralsed and points and authorities supporting any legal
lssues so raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, (1) no writ of attach-
ment shall be issued as to the property claimed to be exempt and (2)
if all of the property described in the plaintiff's application is
claimed to be exempt, no hearing shall be held and no right te
attach order shall be issued.

(g) If the plaintiff files and serves a notice of opposition to
whe claim as provided in this section, the defendant has the burden

of proving that the property is exempt from attachment.

Comment. Section 483.070 provides a preseizure procedure for claiming
an exemption from attachment. Compare Section 690.50 (Poﬁtseizure claim).
See also former Section 537.3 (authorizing defendant’s preseizure claim of

exemption for property "necessary for support™).
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§ 483.080. Readiness for hearing; continuances

183.080. (a) At the time set for the hearing, the plaintiff
shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 483.040, the judicial officer shall
deny the application for the order.

(b) The court may, in its discretion and for good cause shown,
grant the defendant a continuance for & reasonasble pericd to epable him
to oppose the issuance of the right to attach order. The effective
period of any protective order issued pursuant to Chapter 6 (commencing
with Section 485.010) may be extended by the court during the period

of such continuence.

Comuent. Section 483.080 hed no counterpart under former law.



§ 83.090. Hearing; issuance of order and writ

483.090. f{a) At the hearing, the judicial officer shall con-
sider the showlng made by the parties appearinz and shall issue a
right ‘o attach order and writ of attachment if he finde all of the
following:

(1) The claiwm upon which the attachment is based is one upon
which an attachment may be issued.

{2) The plaintiff has established the probable validity of the
claim upon which the attachment is based.

(3) The attachment is not sought for a purpose other than the
recovery on the claim upon which the attachment is based.

(4) The defendant has failed to prove that the property sought
to be attached, or the portion thereof specified in the writ, is
exempt from attachment.

(5) The plaintiff has provided the undertaking required by
Article 2 of Chapter 9 {commencing with Section 489.210).

(b) If the judicial officer determines that property of the defend-
ant is exXempt from attachment, in whole or in part, the order shall
describe such property and exclude it from the scope of the writ.

(c¢) The writ of attachment shall specify the amount to be
secured by the attachment and the property to be levied on.

(@) The judicial officer shall make his determinations upon the
basis of the pleadings and other papers in the record provided that,
upon good cause shown, he may receive and consider additional evidence
and authority produced at the hearing or he may conhtinue the hearing
for the production of such additional evidence, oral or documentary,
or the filing of other affidavits or points and suthorities.
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§ 483.090
Comrent. Section 483,030 is =imilar in centent and purpose to

former Secticon 53%.4. Section 535.4 provided:

3384  The hearing shali be held before the court or a
commissioner thercof on the day specified and shall take
precedence over ail other matters not of a similar nature
pending on that day. If the defendant does not appear at
the hearing, in person or by counsel, the court, without
taking further evidence, shall direct the clerk to
immediately issue a writ of attachment. Each party shall
serve upon the other at least 24 hours before the hearing
any affidavits intended to be introduced at the hearing.
unless the court at the hearing for good cause shown
permits the introduction of affidavits not previously
served. Either party may wso introduce oral evidence at
the hearing and the defendant shall make available for
oral exarmnination at the hearing himself or an officer or
agent of the defendant with knowledge of the transaction
on which the complaint is based, unless the court for good
cause shown excuses compliance with this requirement. .

. Upon the busis of the evidence introduced at the hearing, © -
the court shall determine whether the case is one in .
which un attachment is properly issuable and whether -,
there is uny reasonable probability that the defendant
cdn establish a successful defense to the ¢laim asserted by
the plantifl. I the court Ands on the basis of a
preponderance of the evidence that grounds for the
issuanee of an attachment exist and thut the plaintiff has
established the probable validity of his claim and the
absenee of any reasonable probability that o successful
defense van be.usserted by the detendunt, the eourt shall
direct the clerk to inmediately issue a- writ of
attachment; otherwise, the court shall dissolve the
-temporary restraining order. The court may direct the
order in which the writ shall be levied upon different
assets of the defendant, if in the aggregate they exceed in”
value an amount clearly adeguate (o secure any:
.judgment which may be recovered by the plaintiff.

-

The preference for hearing pmvided by former Section 538.h4 is not
continued. The explicit direction that & writ be lasued auto-n_ntically
if the defendant does not kypear is also eliminsted. However, Section
483.060 does require the defendant to file a notice of opposition if he

plans to oppose the issumnce of a writ; if he does not flle, he msy not
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§ 483.090
oppose the application. The court must still review the application but
it seems that it would be rare for the plaintiff to fail to meke an ade-
quate prima facie showing.

Former Section 538.4 authorized either party to submit oral evidence.
Section 183.090 provides that the court, on zood cause shown, may permit
the introduction of oral evidence as well as further documentary evidence
and points and authorities. See subdivision {4d).

The time limits for filing the required affidavits are provided in
Sections 483.060 and 483.070.

Section 483.090 does not continue the reguirement of former Section
538.4 that the defendant make himself or an agent or officer available for
examination regarding the plasintiff's claim.

Although no special finding is required, no right to attach order will
be issued if the defendant shows that such order would violate the National
Bankruptcy Act. See Section 483.020{(a).

Subdivision (e} of Section 483.090 requires the writ to specify the
ampunt to he secured by the attachment and the property fto be levied upeon.
The writ does not reguire that levy be made in any particular order. C(Con-
trast the last sentence of former Section 538.4. Liability for levy on an
excessive amount of property is dealt with in Chapter 10 (commencing with
Section 490.010.

Concerning the question of multiple writs, additional writs,and alias

writs, see Comment to Section u483.310.
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§ 483.100. Effect of determinations of judicial officer

k83.10¢. The determinations of the judicial officer under this
chapter shall have no effect on the determination of any issues in
the sction other then the issues relevant to proceedings under this
chapter nor shall they affect the rights of the defendant
in any cother action arising out of the same claim. The determina-
tions of the judlcial offlcer under this article shell not be given

in evidence nor referred to in the trial of any such action.

Comment. Section 483.100 makes clear that the determinations of the
judicial officer under this article have no effect on the determination of
the validiiy of the plaintifffs claim in the action he has brought agalnst
the defendant nor do they affect the defendant's right to oppose an attache
ment or to claim that property is exempt in another action brought by the
plaintlff on the same claim. Hovever, if the judlcial officer determines
that the plaintiff is not entitled to an attachment becguse he has failed
to establish the probable validuty of his clalm or that certain property of
the defendant is exempt, such determinations are binding on the plaintiff
in a subsequent action on the same claim unless the defendant is no longer
entitled to the exemption because of changed circumstances. Section 483.100
does not, however, make inadmissible any affidavit filed under this chapter.
The admissibility of such an affidavit is determined by rules of evidence

otherwise applicable.
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§ 483.110. Defendant's defense to action on claim not affected

483.110. Neither the failure of the defendant to oppose the
issugnce of a right to attach order under this chapter nor the defend-
ant's failure to rebut any evidence produced by the plaintiff in con-
nection with proceedings under this chapter shall constitute a walver
of any defense to plaintiff's cleim in the action or any other action
or have any effect on the right of the defendant to produce or exclude

evidence at the trial of any such action.
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Article 2. Noticed Hearing Procedure for

Obtaining Additional Writs

§ 483.310. Application for additiocnal writ

483.310. At any time after a right to attach order and writ of
attachment have been issued under Article 1 {commencing with Section
%83.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application with the court in which

the action is brought.

Cornment. Article 2 (commencing with Section 483.310) provides a noticed
hearing procedure for the issuance of additional writs of attachment after
8 right to attach order has been issued. The purpose of the prior hearing
is to determine whether the defendant can establish that the property sought
to be levied upon 1s exempt. If no claim is made the writ is issued and
any claim of exemption is barred subject to & chenge in circumstances occur-
ring after the hearing. See Section 483.350. An alternative ex parte pro-
cedure is provided by Article 3 (commencing with Section 1483.510) but under
the latter procedure the defendant can establish that property is exempt
after it is levied upon.

Both Article 2 and Article 3 serve the purpose of providing a procedure
for the issuance of additiompal writs. This was formerly accomplished under
Sections 540 and 559-1/2. The third paragraph of former Section s5hLo provided:

540. . . . . Several writs may be issued upon the same affidavit
and undertaking simultanecusly or fram time to time within 60 days
after the filing of the affidavit and undertaking, to the sheriffs,

constables, or marshals of any county or counties, whether or not any
writ previously issued has been returned.
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§ 483.310
Section 553-1/2 provided:

559—1/2. After the return and filing of the writ of attachment,
or upon filing by the plaintiff of & verified affidavit setting forth
the loss of the writ of attachment, the clerk, upon demand of the
plaintiff at any time before judgment, may issue an alias writ which
shall be in the same form as the original, without requirement of a
new affidavit for attachment or of a new undertaking as provided in
Section 539 of the Code of Civil Procedure.

The provisions of this section do not prohibit the issuance of
several writs as provided for in Section 5u40.

It would seem that the court has inherent power to issue multiple writs
where necessary--e.g., to levy upon property located in different counties.
Similarly, the Judiclal Council can provide by rule for the issuance of
duplicate writs where one has been lost. The procedure for obtaining

additionel writs in & new form is provided by Articles 2 and 3 of this

chapter and Article 3 of Chapter 5.

Iv-19



§ 483.320. Contents of application

483.320. The application shall be executed under ocath and shall
include all of the following:

(a) A statement that the plaintiff haes been issued a right to at-
tach order and writ of attachment under Article 1 (commencing with Sec-
tion 483.010) in the action.

(b) A statement of the amount the plaintiff seeks to recover fram
the defendant (the amount of defendant’'s indebtedness over and above
all claims which would diminish the amount of the plaintiff's recovery)
or, if an attachment is sought for only a part thereof, such partial
amount.

(¢) A description of the property to be attached under the writ of
attachment including plaintiff's estimate of its fair market value,
and a statement that the plaintiff is informed &nd believes that such

property is subject to attachment.

Comment. Section 483.320 is comparable to Section 483.020 except that a

statement that a right to attach order has been issued is substituted for certain

prerequisites to that order.
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§ 483.330. Notice to defendant

483.330. HNo writ of attachment shall be issued under this article
unless the plaintiff has served on the defendant at least twenty (20)
days prior to the hearing both of the following:

(&) A Notice of Application and Hearing.

(b) A copy of the application.

Comment. Section 4%83.330 is comparable to Section 483.040. Service of
8 copy of the summone and complaint is not required here because it has pre-

sumably already been accomplished.
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§ 483.340. Contents of Hotice of Application and Hearing

483.340. The "Notice of Application and Hearing" shall inform the
defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to attach
the property described in the application.

(b) A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, to determine whether the
plaintiff is entitled to the writ.

(e¢) A writ of attachment will be issued to attach the property
specified in the plaintiff's application uniess the court determines
that such property is exempit from attachment.

{d) If the defendant claims that the property specified in the
application, or s portion therecf, ls exempt from attachment, he must
file a clainm of exemption with respect to the property as provided in
Section 483.350. If he does not do so, the claim of exemption will be
barred in the absence of a showing of a change in circumstances occurring
after the hearing.

(e} The plaintiff's addrees within this state for the purpose of
gervice by mail upon him of any claim of exemption and supporting affi-
davit pursuant to Section u483.350.

(f} Either the defendant or his attorney or both of them mey be
present at the hearing. The following statement shall be included in
the notice: "You may seek the advice of an attorney in any matter con-
nected with the plaintiff's application. BSuch attorney should be con-

sulted promptly so that he will be ready to appear for you at the hearing.”

Comment. Section 483.340 is comparable to Section 483.050. Of course,
the hearing here is concerned only with the defendant's right, if any, to an
exemption and the notice is accordingly so limited.
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§ 483.350. Claim of exemption and supporting affidavit

483.350. {a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided
in this section. If he fails to do so, he may not later claim such
exemption unless he shows that he did noct have a right to the exemption
at the time the plaintiff filed his applicetion and that the right to
the exemption 1s the result of a change in circumstances ocecurring
after that time.

(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(3) State the defendant's address within this state for the purpose
of permitting service by mail upon him of the ncotice of opposition pro- j
vided for in Section 483.360.

(¢) The claim of exemption shall be sccompanied by an affidavit
supporting any factual issues raised by the clsim snd points and authori-
ties supporting any legsl issues so raised.

(d) The claim of exemption, together with any supporting affidavit
and points and suthorities, shall be filed and served on the plaintiff

not less than five (5) days before the date set for the hearing.

Comment. Section 483.350 is comperable to subdivisions (a), (c), (d),

and (e) of Section 483.070.
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§ 483.360. Plaintiff's notice of gpposition

483.360. (a) If the defendant files and serves a claim of exemption
and the plaintiff desires to oppose the claim, he shall file and serve on
the defendant, not less than two (2) days before the date set for the
hearing, a notice of opposition to the claim of exemption, accompanied
by en affidavit supporting any factusl issues raised and points and
authorities supporting any legal issues s0 raised.

(p) If the defendant files and serves a claim of exemption and
supporting affidavit as provided in Section 483.350 and the plaintiff
does not file and serve a2 notice of opposition as provided in this
section, (1) no writ of attachment shall be issued as to the property
claimed to be exempt and (2) if all of the property described in the
plaintiff's application is claimed to be exempt, no hearing shall be
held and no writ of attachment shall be 1ssued.

{c) If the plaintiff files and serves a notice of opposition to
the claim 8 provided in this section, the defendant has the burden of

proving that the property is exempt from attachment.

Comment. Section 483.360 is comparable to subdivisions (f) and (g) of

Section 483.070.
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§ 483.370. Hearing; issuance of writ

483.370. The hearing shall be conducted in the manner prescribed
in Section 483.090 and the judicial officer shall issue a writ of
attachment, which shall specify the amount to be secured by the atitach-
ment and the property to be levied on, if he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 1 {commencing with Section 483.010).

(b} The defendant has failed to prove that the property sought to
be attached, or the portion thereof specified in the writ, is exempt
from attachment.

(¢) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 {commencing with Section 489.210).

Comment. Section 483.370 is comparable to Section 483.090.
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Artiele 3. Ex Parte Frocedure for

Obtaining Additional Writs

§ 483.510. Application for additiomel writ and supporting affidavit
4B3.510. {(a) At sny time after a right to attach order and writ
of attachment have been issued under Article 1 (commencing with Section
483.010), the plaintiff may spply for an additionel writ of attachment
under this article by filing an application which meets the requirements
of Section 483.320 with the court in which the action is brought .
(b) The application shall be accompanied by an affidavit showing

that the property sought to be attached is subject to attachment.

Comment. Article 3 (commencing with Section 483.510) provides en ex parte
procedure for the issuvance of additional writs after a right to attach order
hag been issued following & noticed hearing. See Comment to Section 483.310.
In contrast, Chaptef 5 {commencing with Section 484.010) provides a procedure
for the ex parte issuance of both the right to attach order and & writ. Such

relief is, however, available only in exceptional circumstances. BSee Section

L8Y4.010 and Comment thereto.
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§ 483.520. Ex parte hearing; issuance of writ

483.520. The judicisl officer shall examine the application and -
suppoerting affidgvit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be levied on, if he finds all of the follewing:
{a) A right to attach order has been issued in the acticn pursuvant
to Article 1 {commencing with Section 483.010).
(b) The affidavit accompanying the application shows that the
property sought to be attached is .subject to attachment.
(c} The plaintiff has provided the undertaking required by Article 2 of

Chapter 9 (commencing with Section 489.210).

Comment. Section 483.520 is comparable to Section L483.370 except here
the determinations are made ex parte and the plaintiff must show that the
property sought to be attached is subject to attachment. This determina-

tion may be subsequently challenged by the defendant. See Section 483.530.

y-27



§ 483.530. Ex parte hearing; defendant's right to claim exemption

483.530. (a) If a writ of attachment is issued under this article,
the defendant mey claim an exemption as to the property levied on by
following the procedure set forth in Sectlon 690.50. For this purpose,
references in Section 690.50 to "the debitor" shall be decemed references
to the defendant, and references in Section 690.50 to "the creditor”
shall be deemed references to the plaintiff.

{b) Notwithstanding subdivision (&), & claim of exemption shall
be denied if such claim has been denied earlier in the action and there

is no substantizl change in circumstances affecting such cleim.

Comment. Section 483.530 authorizes the defendant to meke a claim of
exemption pursuant to the procedure provided by Section 690.50. Where,
however, a similar claim has been previously denied, the defendant must
show that a change in circumstances has now made the claim viable. See
Section 483:070(b).

A "Notice of Attachment" (see Section 487.020) will be served on the
defendant at or about the time his property is levied upon. The notice will
advise him of his right to make & claim of exemption where the writ hae been

issued ex parte.
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CHAPTER 5. EX PARTE HEARING PRCCEDURE FOR CBTAINING

WRIT CF ATTACHMENT

Article 1. General

§ 4B4.010. Prerequisite of great or irreparable injury

484.010. (a) No right to attach order or writ of attachment may be
issued pursuant to this chapter unless it appears from facts shown by
affidavit that great or irrepsrable injury would result to the plaintiff
if issuance of the order were delayed until the matter could be heard on
notice.

(b) The requirement of subdivision (&) is satisfied if any of the
following are shown:

(1) An immediate danger that property sought to be attached would
be transferred other than in the ordinary course of business, concealed,
removed from the state, or substantially impaired in value unless the
order is issued without delsy.

(2) A bulk sales notice has been recorded and published by the
defendant pursuant to Division 6 (commencing with Section 6101) of the
Commercial Code.

(3) An escrow has been opened pursuant to the provisions of Secticn
240Th of the Business and Professions Code with respect to the sale by
the defendant of a liquor license.

(4} Any other circumstance showing that great or irreparable injury
would result to the plaintiff if issuance of the order were delayed until
the metter could be heard on notice.

(c) A writ issued solely on s showing under paragraph (2} of sub-

division (b} shall be limited to the goods covered by the bulk sales
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¢ kBL.010

notiee or the proceeds of such goods. A writ issued solely on a showing
wnder paragraph {3} of subdiviaion /b)} shall be limlted to the proceeds

of the sale of ihe license.

»

Comment. Section 384,010 iz based on Yormer Section 538.5. Section 530.5

provided in part:

338.5. Notwithstanding the provisions of Sections 538
to 838 4, inclusive, the court shali, upon application by the
plaintiff, direct the irunediate issuance of a writ of
attachment without any notice of hearing (or, under
subdivision {¢) below, witliout any hearing) if any one or
more of the [ollowing cenditions exist:

- {a} A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the prowvisions of Division 6 {commencing
with Section 6101) of the Commercial Code, such writ to
be issued upon the filing of the application provided for
in Section 538 but to be limited to the goods covered by
the bulk sales notice; or an escrow has been opened
pursuant to the provisions of Section 24074 of the Busmess
and Professions Code with respect to the sale by the
defendant of a liquor license, such writ to be issued upon
the filing of the application provided for in Section 538
bzt to be limited to the attaching creditor’s pro rata share
of the proceeds of the sale in escrow.

(b} The plaintiff establishes 16 the satisfaction of the
court that there is a substantial darniger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be
attached, such writ to be issued upon the filing of the
application provided for in Section 538.

{c) The notice and order issued pursuant to Section
536.1 cannot be served with the use of reasonable
diligence upon the defendant within 1¢ days after its
‘issuance and the court is satisfied that the defendant has
departed from this siate or conceals himself to avoid -« s
service of the notice, such writ to be issued after the
expiration of such 10-day period.

(@) The defendant is one described in subdivision (d)
of Section 537.2, such writ shall be issued upon the filing
of the application provided for in Section 538. A writ of
attachment (1) which is issued under this subdivision and
levied upon property of a defendant described in
subdivision (d) of Section 537 2 but who is not deseribed
in subdivision (a}, (b} or {c) of Section 537.2, or (2)

. which is issued under this subdivision based upon a claim
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§& 4BL.010

which 1s not described in subdivision (a) of Section 537.1, shall be
released and discharged by the court upon motlon of the defendant 1f
thg defendant files a general appearance in the mction. . . .
Subdivision (a) of former Section 538.5 has been replaced by the sub-
stantively similar provisions of paragraphs (2} and {3) of subdivision (b)
and subdivision (c) of Section 484.,010. Subdivision (b) of former Section
538.5 is reenacted 1in paragraph (1) of subdivision (b) of Section 48L.010.
Subdivision (c) of former Section 53B.5 is not retained. Instead, paragraph
(4) of subdivision (b) of Section 4BL.010 provides for an alternate showing
of any circumstance that indicates that the plaintiff would suffer great or
Irreperable injury if 1ssuance of the writ were delesyed until the matter

could be heard on notice.

Note. Sﬁbdivision {d) of former Section 538.5 provides for the ex parte
issuance of 8 writ against a nonresident defendant. The Commission has deferred'
consideration of whether and to what extent attachment will be permitted to |
secure jurisdictlon and nonresident defendants will be treated uniquely, When

these issues have been resolved, any needed revisions will be made in this

section and elsevhere.
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§ 484.020. Right to claim exemption

484.020. If a writ of attachment is issued under this chapter,
the defendant may claim an exemption as to the property levied on by
following the procedure set forth in Section 690.50. For this purpose,
references in Section 690.50 to "the debtor™” shall be deemed references
to the defendant, and references in Section 690.50 to "the creditor" shall

be deemed references to the plaintiff.



§ 48%.030. Setting aside right to attach order and guashing writ

484.030. (a) Any defendant whose property has been attached
pursuant to & writ issued under this chapter may epply for an order
that the right to attach order be set aside, the writ of attachment
quashed, and any property levied on pursuani to the writ be released.
Such application shall be made by filing with the court and serving
on the plaintiff a notice of motion.

{b) The notice of motion shall state the grounds on which the
motion is based and shall te accompanied by an affidavit supporting
any factual issues raised and points and authorities supporting any
legal issues raised. It shall not be grounds to set aside an order
that the plaintiff would not have suffered great or irreparable injury
{(within the meaning of Section 48%.010) if issuance of the order had
been delayed until the matter could have been heard on notice.

(¢) At the hearing on the motion, the judicisl officer shail determine
vhether the plaintiff is entitled to the right to attach order. If he
finds that the plaintiff is not entitled to the right to attach order,
ke shall order the right to attach order set aside, the writ of attach-
ment guashed, and any property levied on pursuant to the writ released.

(d) The judicial officer shall make his determinations upon the
basis of the pleadings and other papers in the reccord provided that,
upon good cause shown, he may receive and consider additional evidence
and authority produced at the hearing or he may continue the hearing
for the production of such additicnel evidence, oral or documentary,

or the filing of other affidavits or points and authorities.
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§ 48,030

{e} The hearing provided for in this section shall take precedence
over all other civil matters on the calendar of that day except older

matters of the same character.

Comment. Section LBY4.030 is similar in content and purpose to the last
two sentences of former Section 538.5. These sentences provided:
If a writ of attachment is issued under this subdivision and levied upon
property of a defendant who is described in subdivision (a), (b} or (c)
of Section 537.2 based upon m claim described in subdivision (a) of Sec-
tion 537.1, the defendant may at any time after such levy, upon seven
business days' notice to the plaintiff, request a hearing pursuant to
Section 538.4. At such hearing, unless the court makes the findings

required by that section for the issuance of a writ of attachment, it
shall release and discharge the writ.

See also former Section 556 set forth in the Comment to Section 483.060.
Section 556 provided a procedure for setting aside a writ that had been
improperly or irregularly issued. Former Section 558 provided in part:
that such attachment shall not be discharged if at or before the hearing
of such application, the writ of attachment, or the affidsvit, or under-
taking upcn which such attachment was based shall be amended and made to
conform to the provisicns of this chapter.
The latter provision i1s not continued by statute, but the court has the

inherent power to permit a pilaintiff to amend his application or supplement

his showing in support of the attachment at or prior to the hearing.
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Article 2. Order Determining Right

to Attech; Issuance of Writ of Attachment

§ 4BL.210. Application for order and writ; supporting affidavit

4184.210. (&) Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to thies article for a right to |
attach order and s writ of attachment by filing an application for the
order and writ with the court in which the action is brought.

(b) The epplication shall satisfy the requirements of Section 483.020
and, in addition, shall include a statement showing that the requirement
of Section 484.010 has been satisfied.

{c} The application shall be supported by an affidavit showing
that:

(1) The plaintiff is entitled to a judgment on the claim upon which
the attachment is based;

{2) The pleintiff would suffer great or irreparable injury (within‘
the meaning of Section 48L4.010) if issuance of the order were delayed
until the matter could be heard on notice; and

(3) The property sought to be attached is subject to attach-

ment.

Comment. Section 4B84.210 outlines the procedure for applying ex parte
for the issuance of a writ of attachment prior to & noticed hearing on the
probeble validity of the plaintiff's claim. Compare Sections 483,010-483.030
and 483.510. See also the first paragraph of former Section 538.5 set forth

in the Comment to Section u4B84.010.
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§ 4BL.220. Issuance of order and writ

LBY.220. (a) The judleisl officer shall examine the application
and supporting affidavit and, except as provided in Section 485.030,
sbhall issue a right to attach order and writ of attachment if he finds
all of the following:

(1} The claim upen which the attachment is based is one upon which
an attachment may be issued.

(2) The plaintiff has established the probable validity of the
claim upon which the attachment 1s based.

(3) The attachment is not sought for a purpose other than the re-
covery on the clsim upon which the attachment is based.

(4) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in the
writ, is gsubject to attachment.

(5) The plaintiff would suffer great or irreparable injury (within
the meaning of Section 484.010) if issuance of the order were delayed
until the matter couwld be heard on notice.,

(€) The plaintiff has provided the undertaking required by Article 2
of Chapter 9 (commencing with Section 489.210).

(b) The writ of attachment shall specify the amount to be secured
by the attachment and the property to be levied on.

(c) If the judicial officer finds that the application and support=-
ing affidevit do not satisfy the requirements of Section L84.010, he
shell so state and deny the order. If denial is solely on the ground
that Section L4B84.010 is not satisfied, the judicial officer shall so
state and such denlal does not preclude the plaintiff from applying for
a right to attach order and writ of attachment under Chapter 4% (commenc-

ing with Section 483.010).



§ 48L.220

Comment. Section 484.220 outlines the procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on the probable
validity of the plaintiff's claim. Compare Sections 183.090 and 483.520.

The exception provided in subdivision (a) recognizes that the court mey,
in its discretion, issue a temporary protective crder in lieu of a writ of

attachment even where the requirements of this section are satisfied.



Article 3. Procedure for Obtaining Additional Writs

§ 4BL.510. Application for additional writ

48 .510. At any time after a right to attach order and writ of
attachment have been issued under Article 2 (commencing with Sgctiou
4184 .210), the plaintiff may apply for sn additional writ of attachment
under this article by filing an espplication with the court in which the

action is brought.

Comment. Sections 484.510 through 484.530 are comparable to Section
483,510 only here the additional writ is obtained after an order to attach
has been issued ex parte and the plaintiff must show therefore that exceptional

circumstances continue his need for the ex parte issuance of a writ.
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§ 484.520. Contents of application

L84.520, The application shall be executed under oath and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to
attach order and writ of attachment under Article 2 {commencing with
Section 484 210) in the action.

(b) A statement of the amount the plaintiff seeks to recover from
the defendant (amount of defendant's indebtedness over and sbove all
cleims which would diminish the amount of the plaintiff's recovery) or,
if an attachment is scught for only a part thereof, such partial smount.

(¢} A description of the property to be attached under the writ of
attachment, including plaintiff's estimate of 1ts fair market value,
and a statement that the plaintiff is informed and believes that such
rroperty is subject to attachment.

{(d) A statement showing that the reguirement of Section 48k 010

has been satisfied.

Comment. See Comment to Section 484.510.
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§ 484.530. gupporting affidavit

484.530. The application shall be supported by an affidavit
showing thet {a) the plaintiff would suffer great or irreparable
injury (within the meaning of Section 484.010) if issuance of the
order vere delayed until the matter could be heard on notice and

(P} the property sought to be attached is not exempt from attachment.

Corment. See Comment to Section 484.510.
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§ 48%.540. Issuance of writ

48h.540, The judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the sttachment and the
property to be .levied on, i1f he finds all of the following:

(a) A right to attach order has been issued in the action pursuant
to Article 2 {commencing with Section 484.210).

(b) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in
the writ, is subject to attachment.

(¢} The plaintiff would suffer great or irreparable injury
{within the meaning of Section 484.010) if issuance of the order were
delayed until the matter could be heard on notice.

(d) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 (commencing with Section 489.210).

Comment. Section 484,540 is comparable to Section 483.520 except
here the court must make a finding that great or irreparable injury would
result to the plalntiff if issuance of the order were delayed until the matter

could be heard on notice. See Comment to Section 484.510.
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CHAPTER 6. PREHFARING PROTECTIVE ORDER

g_hBB.OlO. Application for temporary protective order; supporting affidavit

485.010 (a) At the time of applying for a right to attach order
under Chapter 4 (commencing with Section 483.010), the plaintiff may
apply pursuant to thls chapter for a temporary protective order by
filing an application for the order with the court in which the action
is brought.

(b} The application shall state what relief is requested and
shall be supported by an affidavit showing that the plaintiff will
suffer great or irreparable injury (within the meaning of Section

484.010) if the temporary protective order is not issued.

Comment. Section 485.010 replaces former Section 538.1. Section
538.1 provided in part:

538.1. The court or a commissioner thereof, if satisfied
that the affidavits submitted by the plaintiff pursuant to
Section 538 have established a prima facle case and that the
action is one in which an attachment is properly issuable under
the provisions of this chapter, shall issue without any pricr
notice to the defendant a . . . temporary restralning order cone

forming to the provisions of Section . . . 538.3 for service upon
the defendant.

* » * * *

In contrast to former Section 538.1 which provided for the issuance of
a temporary restraining order as a matter of right in every case, Section
485,010 requires the plaintiff to apply for relief and show that such rellef
is required to avold great or irreparable injury to him.

The application required by this sectlon will accompany that required
by Section 483.020, thus permitting the court to make the determinations

required by Section 485.020.
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§ 485.010
Sections 485.010 and 485.020 provide for the situation where the
plaintiff initially requests the relief afforded. A termporary protective
order may also be issued on the court's own motion in lieu of the ex parte

issuance of a writ of attachment pursuant to Section 485.030.
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§ 485.020. Ex parte hearing; issuance of order

485.020. The judicilal officer shall examine the applicaticn,
supporting affidavit, and other papers on record and shall issue a
temporary protective order if he finds all of the following:

{a} The claim upon which the application for attachment is
based 1s one upon which an attachment may be issued.

(b) The plaintiff has shown that he is entitled to a judgment
in the action on the claim upon which the application for the attach-
ment is based.

(¢} The order is not sought for a purpose other than the
recovery upon the claim upon which the application for the attachment
is based.

(d4) The plaintiff has shown that he will suffer great or irrep-
arable injury (within the meaning of Section 484.010) if the tem~
porary protective order is not issued.

(e) The plaintiff has provided the undertaking required by

Article 2 of Chapter 9 (commencing with Section 489.210).

Comment. Section 485.020 provides for an ex parte determination of the
right to a temporary protective order. However, as under present practice,
the court may require the plaintiff to give 1nformal notlice to the defendant

or his attorney. See also Comment to Section 485.010.
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§ 485.030. 1Issuance of temporary protective order in lieu of writ of attachment

485.030. (a) In any case where the plaintiff has applied for a
right to attach order and writ of attachment under Chapter 5 (commencing
with Seection 484.010), the judicis) officer may in his discretion deny
the applicaticn for the order and writ and issue instead a temporary
protective order under thils chapter if he determines that the require-
ments of Section 485.220 are satisfied but that the issuance of the
temporary protective order instead of the right to attach order and
writ would be in the interest of Jjustice and equity to the parties,
taking into account the effect of issuing a writ of attachment ex parte
on the defendant, the effect on the plaintiff of issuing the order
insteasd of the writ, and other factors that bear on egquity and justice
under the circumstances of the particular case.

(b) If the judicial officer issues a temporary protective order
under this section, the plaintiff's application for a right to attach
order and writ shall be treated as an application for a right to attach
order and writ under Chapter 4 (commencing with Section 483.010) and the
plaintiff shall comply with the regquirements of service provided in Sec~

tion 483.040.

Comment. Section 485.030 hasfno counterpart under former law. See Com-
ment to Section 4B5.010. Where s temporary protective order is issued in 1ieu
of a right to attach order and writ, the plaintiff's application for the order
and writ is treated as an application under Article 1 of Chapter 4. The
plaintiff must serve the application, Notice of Application, and other papers
required by Section 4183.040 and the procedures provided thereafter are then
followed.
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§ 485.040. Contents of temporary protective order; general limitation

h85.040. The temporary protective order issued under this
chapter shall contain such provisicns as the judicial officer

determines are appropriate under the circumstances of the par-

ticular case.

Comment. Section 485.040 had no counterpart under the former law.
This sectlon impliedly directs the court to consider what provisions in

the temporary protective order would be fair and equitable.
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§ 485.050. Contents of temporary protective order; transfers in the ordinary
course of business

485.050. Except as otherwise provided in Sections 485.040 and 485.060,
the temporary protective order may prohibit any transfer by the defendant
of any of his property in this state subject to the levy of a writ of

attachment, otherwise than in the ordinary course of business.

Comment. Section 485,050 is based on &8 comparable provision in former
Section 538.3. BSection 538.3 provided in part:

538.3. The temporary restraining order issued pursuant to Sec-
tion 538.1 shall prohibit prior to the hearing any trensfer by the
defendant of any of his property in this state subject to the levy
of a writ of attachment, otherwise than in the ordinery course of
business . . . .

Exceptions similar to those provided by Section 485.060 were also provided by
Section 538.3. See Comment to Section 485.060. Section 538.3 also provided:
Without limiting the generality of the phrase "not in the ordinary course
of business,” the payment by the defendant of an antecedent debt shall
not be considered in the ordinary course of businees within the meaning
of this section.
This clause has been eliminated. It seemed both confusing and unnecessary.
The court should be able to frame an effective order under the guidelines
provided in Sections 485.050 and 485.060.
Section 485.050 merely authorizes the issuance of an order prohibiting

transfers where appropriate {see Section 4B5.0k0); former Section 538.3 seemed

to reguire the issuance of an crder prohibiting transfers.
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§ 485.060. Contents of temporary protective order; deposit accounts

485.060. HNotwithstanding Section 485.050, the temporary pro-
tective order issued under this chapter shall permit the defendant
to issue any number of checks:

{a) In an aggregate amount of not more than one thousand dollars
($1,000) against any of his deposit accounts in this state for any
purpose.

{b) In any amount so long as the aggregate amount remaining
on deposit in this state is more than the amount of the plaintiff's
claim.

(c) In any amount in payment of any payroll expense (including taxes
and premiums for workmen's compensation and unemployment insurance)-falling
due in the regular course after the service of the temporary protec-
tive order and prior to the levy of a writ of attachment.

{(d) Im any amount in peyment for goods thereafter delivered to the
defendant C.0.D. for use in his trade or business.

(e) In any amount in payment of taxes if penalties will mccrue for
any delay in payment.

(f) In any amount in payment of reasonable legal fees and reasonable
costs and expenses required for the representation of the defendant in

the action.

Comment. Section 485.060 is based on comparable provisions in former
Section 538.3. Section 538.3 provided in part:

538.3. The temporary restraining order issued
pursuant to Section 538.1 shall prohibit prior to the

VI-7



§ u85.060

hearing any transfer by the defendant of any of his
property in this state subject to the levy of a writ of
attachment, otherwise than in the ordinary course of
business. and the issuance by the defendant of any checks
in excess of an aggragate of one thousand dollars ($1,000}
against any of his bank accounts in this state to withdraw
any sums subjeet to such levy, which would reduce the
aggregate amount remaining on deposit to less than the
amount of the plaintiff’s claim, and the opening of any
new bank acéounts by tihe defendant. Withg:ﬂmiﬁng
‘the generality of the phrase “not in the ordinary course
of business”, the payment by the defendant of an
antecedent debt shall not be considered in the ordinary
course of business within the meaning of this section.
Notwithstanding the foregoing, checks may be-issued by
the defendant for any of the following purposes: :
~ - {a} To cover any payrolls (including all fringe
benefits and withholding taxes) falling due in the
regular course after the service of the.temporary
- restraining order and prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars {($300} per week for any individual
employee.
{b) Inpayment for goods thereafter delivered to the
detendant C.O.D. for use in his trade or business.
(e} In payment of taxes if penalties will accrue for
any delay in payment.
{d) In payment of legal {ees for the representation
of the defendant in the action.

»* # * »* *



§ 485.070. Persons bound by temporary protective order

485.070. Except as otherwise provided by Section 485.110, a
temporary protective order issued under this chapter binds only the

defendant.

Comment. Section 485.070 greatly expands the coverage of & provision

in former Section 538.1. Section 538.1 provided in part:
538.1. . . . Neither notice of the restraining order issued

pursuant to this section nor service of a copy thereof upon any

bank shall require any bank to cohserve the terms of the restraining

order.

Section 485.070 dces not affect any other provisions of law such as,
for example, the law relating to fraudulent conveyances. See Clvil Code

§§ 3439-3L%40.1.
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§ 485.080. Service on defendant

485.080. The temporary protective order shall be served on the

defendant together with the docaments referred to in Section 483.040.
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§ 485.0900. Expiration of order

485.090. Except @s otherwise provided in Section 485.110, the
temporary protective order shall expire at the eariiest of the follow-
ing times:

{a) Thirty (30) days after the service of the order.

{(b) As to specific property described in the order, when a levy
of attachment upon that property is made by the plaintiff.

{¢) Uhen the defendant provides an undertaking pursuant to Section
489.310 in the amount of plaintiff's claim as security for the pay-

ment of any judgment recovered by the plaintiff.

Comment. Section 485.090 is based on & comparable provision in former
Section 538.3. 8ection 538.3 provided in part:

538.3. . . . The temporary restraining order shall explire by
its terms unless a writ of attachment is issued and levied within
30 days after the service of the order or if the defendant gives
an undertaking as provided in Section 555 in the amount of plaintiff's
claim as security for the payment of any judgment recovered by the
plaintiff, ,

VI-11



§ 485.100. Modification or vacation of order on defendant's application
2 J4

485.100. Upon ex parte application of the defendant or, if
the judicisl officer so orders, after a noticed hearing, the judicial
officer may modify or vacate the temporary protective order if he
determines that such action would be in the interest of justice and
equity to the parties, taking into account the effect on the defend-
ant of the continuance of the original order, the effect on the plaintiff

of modifying or vacating the order, and any other factors.

Comment. Section 485.100 expands a comparable provision in former
Section 538.3. Section 538.3 provided in part:

538.3. . . . The restraining order shall be vacated by the court
upon ex parte application by the defendant if the court is satisfied
that there is no deanger that sufficient property of the defendant to
secure the plaintiff's claim will not be available and subject to the
levy of a writ of attachment, if one is directed to be issued at the
hearing provided for in Section 538.4.
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§ 485.110. Lien

485.110. {a) The service upon the defendant of & temporary
protective order pursuant to Section 485.080 creates a lien upon
such property, or the proceeds thereof, which is described in the
order and which 1s subject to the levy of a writ of attachment pur-
suant to this title and owned by him at the time of such service.
The lien is not valid as against a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business.
(b) The lien terminates thirty (30) days after the service of the
order upon the defendant except with respect to property upon which a writ

of attachment issued upon application of the plaintiff has been levied
during that period. The levy of a writ of attachment shall perfect

the lien cremated by the service of the temporary protective order,

(c) Upon the filing by the defendant of a proceeding under the
Netional Bankruptcy Act or the making by the defendant of & general
assignment for the beneflt of creditors, the lien terminstes with
respect to all property upon vhich a writ of attachment has not been

levied prior to such event.

Comment. Section 485.110 is based on former Section 542b. Section

542b provided:
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§ 485.110

542b. The service upen the defendant of a notice and
order pursuant to Section 538.2 creates a lien upon allof
his personal property subject to the levy of a writ of
attachment pursvant to this chapter and cwned by him
at the time of such service or the proceeds thereof. Such
lien, however, shall net be valid as against a bona fide
purchaser or encumbrancer for present value or a
. transferee in the ordinary cousse of business. Such lien
shall terminate 30 days after the service of the notice and
» order upon the defendant; except with respect to
¢ property upon which a writ of attachment has been
| levied during that period and upon the filing by the - .
_defendant of a proceeding under the National
. Bankruptcy Act or the making by the defendant of a
- general assignment for the benefit of ereditors, such lien
* shal! terminate with respect to all property upon which
& writ of attachment has not been levied prior to such .
event. The levy of a writ of attachment shall perfect the, . -.
lien created by the service of the notice and order against '
‘a bona fide purchaser and a transferee in the ordinary -
course of business and the levy of 2 writ of attachmentin
those cases where it is not preceded by the service of & .
notice and order shall create a lien upon the property
. levied upon which is valid against all third persons.

The levy of a writ of attachment perfecte only the lien that could
be initially created by the temporary protective order; hence, levy ef
a wri.t does not affect the prior ri.ghts of bona flde purchasers or buyers
in the ordinary course of business who are not bound by the temporary
In'uhecti:re order. Of course, transfers subsequent o the levy are subject

to the lien of attachment. See Section 487.500(a).
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CHAPTER 7. FPROPERTY SUBJECT TO ATTACHMENT

§ 486.010. Property subject to attachment

486.010. The following property shall be subject to attachment:

(a) Where the defendant is a corporation, all corporate property.

(b) Where the defendant is a partner or partnership, all partner-
ship property.

{¢) Where the defendam is an individual engaged in a trade, business,
or professioa, [property used or held for use in the defendant's trade,
business, or profession, including but nou limited to] [ sll of the
following]:

(1) Accounts receivable, chattel paper, and choses in action except
any such individual claim with & principal balance of less than one hundred
fifty dollars ($150).

{2} Deposit accounts except the first one thousand dollars {$1,000)
deposited in any single financial institution or branch thereof; provided;
however, if the defendant has more then one deposit asccount, a judicial
officer, upon application of the plaintiff, masy direct that the writ of
attachment be levied on balances of less than one thousand dollars
($1,000) if an aggregete of one thousand dollars {$1,000) in all such
accounts remalns free of levy.

{(3) Equipment.

(4) Farm products.

(5} Inventory.

(6) Judgments arising out of the conduct of the trade, business, or
profession.

(7) Money.

(8) HNegotiable documents.

{9) HNegotiable instruments.
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§ 486.010

{10} Real property.

{11) Securities.

Comnent. Section 486.010 is substantially the same as farmer Section ,

537.3. Section 537.3 provided:

5375, The property referred to in Section 537 is the
following property not exempt from execution. (without
regard to whether a cldm of exemption shall be filed):

a) With respect to corporations and parteerships
referred to wn subdivisions faj and (b) of Section 537.2. all

corporate property and all purtiership property.

‘bt With  respect to mdividucks referred to in
subdivision (¢} of Section 337.2 ull of the {ollowing:

i1 Inventory,

(2} Accounts. contract nghts chattel paper, and
general intangibles consisting of any right to pavment
of money (exclusive of those referred to in puragraph
(3) of this subdivision), except any such individual . "~ *~
claim with a principal balance of less than one hundred '
fifty dollars ($i50). _

i3y Bank accounts and other deposit accounts,
except the first one thousand dollars (31,000} balunce
in any single bunk or branch bank (but, if the
defendant has accounts in rmore than one bank or
branch bank, the court, upon application of the
plaintiff at the hearing provided tor in Section 5384,
may direct that the writ be levied on balances of less
than one thousand dollars ($1,000} in a given bank or
branch bank if an aggregate of one thousand dollars
{21,000} in all such accounts remains free of the levy}.

(4) Securities.

{5) Equipment,

{6) Real estate, including any leasehold estate with
an unexpired term of one year or more.

The court, bowever, upon application of the defendant at
the hearing provided for in Section 538.4 or at any time
thereafter upon five days’ notice to the plaintiff, shafl
exclade from the effect of the levy or release from the
levy, as the case ray be, any of the foregoing property
which the court finds is necessary for the support of the
defendant and his family after taking into consideration
all of his other income and assets not subject to levy or not
levied upon.

The terms used in this subdivision which are defined in
the Cormmercial Code shall have the meanings therein

- specified.
{c) With respect to a defendant referred to in
- subdivision (d) of Section 337.2, all property of the
defendant.
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§ LB6.010

Section 486.010 is subject to the exception that property exempt from
execution as well as property necessary for the support of the defendant
and his family shall not be subject to attachment. See Section 486.020.
Compare the introductory parsgraph of former Section 537.3 and the next to
last paragraph of subdivision (b) of that section.

Subdivisions {a) and (b) are substantively the same as subdivision {a)
of former Section 537.3.

Subdivision (c¢) is substantially the same as subdivision {b) of former
Section 537.3. Some terms have been changed, but their meaning is still
substantially the same, and scme types of property have been added, For
exanple, farm products and negotisble instruments and documents were
apparently not always subject to levy under former Section 537.3 becsuse
neither were listed under subdivision (b} of Section 537.3. See Com. Code
§§ 9106 ("general intangibles” does not include instruments), 9109 ("inven-
tory" does not imclude farm products). Both have been listed under subdivi-

sion (c) of Section 486.010.

Note. Subdivision (e) of former Section 537.3 has been deleted. The
Commiseion hes deferred consideration of whether and to what extent attach-
ment will be permitted to secure jurisdiction and nonresident defendants
will be treated uniquely. When these issues heve been resolved, any needed
revisions will be made in this section and elsewhere.
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§ 486.020. Property exempt from attachment

486.020. Notwithstanding Section 486.010, the following property is
exempt from levy of attachment:

(a) Property exempt from execution.

{b) Property which is necessary for the support of an individusl
defendant and members of his househpld when a proper claim for the same

is made by the defendant.

Comment. Section 486.020 is substantively the same as the first paragraph
of Section 537.3 and the next to last paragreph of subdivision (b} of that
section. See Comment to Section 486.010,

Subdivision (a) embraces not only the exemptions provided in the 690
series of the Code of Civil Procedure but also homestesds, spendthrift
trusts, and any cther special exemptions provided in other codes.

Subdivision (b) provides en additional cleimed exemption available to an
individual defendant upon a showing of need.

The Cslifornia Supreme Court in Randone v. Appellate Department, 5 Czal.3d

536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971), held that:
the state cannot properly withdraw from a defendant the essentials he
needs to live, to work, to support his family or to litigate the
pending action, before an impartial confirmation of the actual, as
opposed to the probable, validity of the creditor's claim after & hear~
ing on that issue.
This title attempts to satisfy the foregoing requirement (1) by generally
subjecting only business property to levy, (2) by providing a nonseizure
form of levy in many circumstances, {3} by providing s claimed exemption for
necessaries vhich will be available prior to levy in all but exceptional cir-
cumstances, and {4) by authorizing the court to issue a temporary protective
order in lleu of a writ in the exceptional circumstences where a writ may be

iesued ex parte.

VII-k



CHAPTER 8. LEVY PRCCEDURES; LIEN OF ATTACHMENT;
MANAGEMENT AND DISPOSITICE OF ATTACHED FPROPERTY

Article 1. General Provisions

§ 487.010. Writ of attachment

487.010. The "Writ of Attachment" shall identify the defendant

whose property is to bhe attached and the property or interest therein

to be levied upon. The description of such property may be set farth

in the writ or in a separate statement attached to and incorporated by
the writ.

Comment. Section U487.010 requires the writ of attachment to identify
the defendant and the property sought to be attached. The descriptiom of the
property was formerly provided in the instructions to the sheriff. See the
first paregraph of Section 542 set forth in the Comment to Section . 487.030.
However, under the procedures provided here, the issue of what property may
be attached ie always subject to a prior review by a judicial officer.
Accordingly, it is feasible and desirable to have the writ itself identify
the property that thet officer has determined should be ettached. This
should help to avold discrepancies between what the court has determined may

be attached and what the sheriff eventually attaches.

VIII-1



§ 487.020. Notice of attachment

487.020. The "Notice of Attachment” shall inform the person who
is served with the attachment of: {a) the capacity in which he has been
served; (b} the specific property in his possession which is sought to
be attashed; (c) his rights under the sttachment, including the right
to meke & third-party cleim pursuant to Section 689; and (d) hie duties

under the attschment.

Comment. Section 487.020 had no counterpart under former law. The
form of the "Notice of Attachment” was not prescribed by statute. Section
487.020 provides general guideance to the Judicial Council as to certain
matters which should be included in the notice of attachment. See Section
481.030 (Judicial Council to prescribe form of notices and other documents

used under this title).
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§ 487.030. levying officer shall promptly comply with writ

tion

part:

487.030. {(a) A writ of attachment shall be directed to a levy-
ing officer in the county in which property of the defendant described
in the writ is located.

{v) Upon the receipt of written instructions from the plaintiff,
the levying officer to whom the writ is directed and delivered shail

execute the same without delay in the manner provided in this chapter.

Comment. Subdivision (a) of Section 487.030 is based on the first por-

of the first sentence of former Section 540. Section 540 provided in

540. The writ must be directed to the sheriff, or a constable,
or marshal of any county in which property of such defendant may be,
and must require him to attach and safely keep all of the property
of such defendant within his county not exempt from attachment, or
so much of the property of such defendant as may be sufficient to
satlsfy the plaintiff's demand ageinst such defendant .

Subdivision (b) of Seection 487.030 incorporates the substance of the

introductory paragraph of former Section 542. This paragraph provided as

follows:

k2. The sheriff, constable, or marshal, to whom the writ is
directed and delivered, must, upon receipt of instructions in writing,
signed by the plaintiff or his attorney of record, and containing a
description of the property, and in the case of real property or growing
crops the name of the record owner of the real property to be attached,
or upon which the crops are growing, execute the same without delay, and
if the undertaking mentioned in section 540 of this code be not given,
ag follows .

See also former Section 543 which provided in part:

543. Upon receiving information in writing from the plaintiff or
his attorney, that any perscn has in his possession, or under his con-
trol, any credits or other personal property belonging to the defendant,
or owes any debt to the defendant, the sheriff, constable, or marshal
shall serve upon such perscon a copy of the writ, and e notice that such
credits, ¢or other property or debts, as the case may be, are attached
in pursuance of such writ ..
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& LB87.040. Manner of service of writ and notice of attachment

LBT.0h0. (a) Service of a writ and a notice of attachment upon
(1) a bank, (2) e savings and loan association, (3) a credit unicn, (4) a
title insurance company or underwritten title company (as defined in Sec?
tion 12402 of the Insurance Code), or (5) an industrial loan company (as
defined in Section 18003 of the Financial Code) shall be made at the office
or branch thereof which has actual possession of the property levied upoﬁ
or at which the deposit account levied upon is carried and shall be made
upon the officer, manager, or other person in cherge of such office or
tranch at the time of service.

{v) Except as provided in subdivision (a), service of a writ and a
notice of attachment shall be mwade upon the person upon vhom summons may

be served.

Comment. Section 487.040 provides for the manner of service of a writ
ant a notice of attachment. Subdivision {a) is based on the last sentence of
subdivision (5) of former Section 542. This seutence read &s follows:

However, debts owing to the defendant by any of the following financial
institutions: {a) benks; {b) savings and loan associations; (c) title
insurance companies or underwritten title compsnies {as defined in Sec-
tion 12402 of the Insurance Code); (@) industrial loan companies (&s
defined in Section 18003 of the Financial Code), maintaining branch
offices, or credits or other personal property whether or not the same

is capable of manual delivery, belonging to the defendant and in the
possession of or under the comtrol of such financial institution shall

be attached by leaving a copy of the writ and the notice, together with

a copy of the complaint if required hereunder, with the manager or other
of ficer of such financial institution at the office or branch thereof at
which the account evidencing such indebtedness of the defendant is carried,
or at which such financisl institution has credits or other perscnal prop-
erty belonging to the defendant in its possession or under its control;

and no attachment shall be effective as to any debt owing by such financial
ingtitution if the account evidencing such indebtedness is carried at an .
office or branch thereof not so served, or as to any credits or cther
personal property in its possesslon or under its control at any office

or branch thereof not so served.

Subdivision (b) is new. The Fformer law provided no general direction as
to the mamner of service of the writ. But see first sentence of subdivision (5)
of former Section 542. Subdivision {b) incorporates the provisions of Sec-

tions %16.10 through %16.90. .
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§ 487.050. Prerequisites to the seizure of property under a levy of attachment

487.050. As a prerequisite to the taking of property by the levy-
ing officer under this chapter, whether by keeper or otherwise, the
plaintiff shall be required to deposit with the levying officer a sum
of money sufficient to pay the expenses of taking and keeping safely such
property for a period of not toc exceed fifteen (15) days. In the event that
further detention of the property is required, the levying officer shall,
from time to %ime, make written demend wpon the plaintiff or his attorney
for further deposits to cover estimated expenses for periods not 10 exceed
ninety (90) days each. Such demand shall by served as provided in Section
1011 or by depositing such notice in the post office in a2 sealed envelope,
as first-class registered mail, postage prepaid, addressed to the person
on whom it is served at his last known office or place of residence. 1In
the event that the money so demanded iz not paid, the levying officer

shall relesse the property to the defendant in the manner provided in

Section 487.550.

Corment., Section 487.050 is substantively similar to the first four

sentences of subdivision 4 of former:Section' 542. These sentences provide:

4. In cases where the sheriff, constable, or marshal is instructed
to take into possession personal property capable of manual delivery,
whether the same is to be placed in a warshouse or in custody of a keeper,
the sheriff, constazble or marshal shall require, as a prerequisite to the
taking of such property, that in addition to written instructions the
plaintiff or his attorney of record deposit with the sheriff, constable
or marshal, a sum of mohey sufficlent to pay the expenses of taking and
keeping safely said property for & period not to exceed 15 days. In the
event that a further detention of said property is required, the sheriff,
eenstable or marshal must, from time to time, make written demand upon
the plaintiff or his attorney for further deposits to cover estimated ex-
penses for periods not to exceed five days each. Such demand must be
served as provided in Section 1011 of this code, or by depositing such
notice in the post office in a sealed envelope, as first-class registered
mail, postage prepaid, addressed to the person on whom it is served at
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§ 487.050

his last known office or place of residence. 1In the event that the
money so demanded is not paid, the sheriff, constable or marshal shall
release the property to the person or perscns from whom the same was

taken. . .
Section 487.050, however, gives the levying officer authority to demand addi-
tional deposits for expenses {after the first 15 daye) for 90 days rather

than the present five days provided by subdivision 4. There was no reason to

have such a short period after it had become apparent that the property would

probably be held for substantial periods pending a final determiration in the

action.
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§ 487.060. Limitations on liability of levying officer

487.060. {(a) There shall be no liability upon the part of the
levying cofficer to take or hold personel property unless the plaintiff
has fully complied with the provisions of Section 487.050.

{b) There shall be no liability upon the part of the levying of-
ficer eilther to the plaintiff or the defendant for loss by fire, theft,
injury, or damage of any kind to personal property while in the posses-
sion of the levying officer either in a warehouse or in the custody of
a keeper or en route to or from a warehouse unless the levying officer

is negligent in his care or handling of the property.

Comment. Section 4B7.060 is substentively identical to the last two

sentences of former subdivision 4 of Section 542. These sentences provided:

4, . . . There shall be no liability upon the part of the sheriff,
constable or marshal to take or hold personal property unless the pro-
visions of this section [-- Section 487.050} shell have been fully com-
plied with, There shall be no llability upon the part of the sheriff,
constable or marshal, either to the plaintiff or the defendant for loss
by fire, theft, injury or damage of any kind to personsl property cap-
gble of manual delivery while in the possession of the sheriff, constable
or marshal either in a warehouse or in the custody of & keeper or en
route to or from a warehouse unless the sheriff, constable or marshal
shall be negligent in his care or handling of the property.
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§ LB7.070. Return of writ

559.

487.070. The levying officer shall return the writ to the clerk
of the court from which the writ issued with a certiflicate of his
proceedings endorsed thereon or attached thereto. Such return shall
be made promptly after service and in no event later than sixty {€0)

days after the officer receives the writ.

Comment. Section 487.070 is based on a portion of former Section

Sectlon 559 provided:

559. The sheriff, constable, or marshal must return the writ of
attachment with the summons, if issued at the same time, and may return
it separately from the summons if issued at a later time., The writ of
attachment must be returned forthwith after levy and service in sccord-
ance with the instructions glven to the officer at the time such writ
or writ and summons are delivered to him, but in no event later than 30
days after its receipt, with a certificate of his proceedings endorsed
thereon or attached thereto, together with the undertaking given under
the provisions of Section 540 of this code to prevent or release the
levy of the attachment, to the clerk of the court from which said writ
of attachment was issued, except that i1f cash has been deposited with
such levying officer in lieu of an undertaking &s permitted by Section
540 of this code, such cash shall be retained in such levying officer's
trust fund, and whenever an order has been made discharging or releasing
an attachment upon real property, a certified copy of such order may be
recorded in the offices of the county recorders in which the notices of
zttachment have been recorded, and be indexed in like manner.

The provisions in Section 559 relating to the defendant’s undertaking in lieun

of attachment have been replaced generally by Section 489.310.
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§ 487.080. Inventory

487.080. (a) The levying officer shall make a full inventory of
property attached and return such iluventory with the writ as provided
in Section 487.070.

(b) The levying officer shall request any person who retains
property in his possession or any account debtor or Jjudgment debtor
levied upon to give him & memorandum, describing the property or debt
and stating its value or the amount owing,within ten (10) days after
such service. If the person fails to give such memorandum within the
time specified, the levying officer shall state such fact at the time
he makes his return pursuant to Section 487.070. A person failing to
give such memorandum within the time specified may be required to pay
the costs of any proceedings taken for the purpose of obtaining the

information required by such memorandum.

Comment. Section 487.080 restates the substance of former Section 5L&.

Section 546 provided:

546. The officer levving the attachment must meke a full inven-
tory of the property attached, and return the same with the writ. To
enable him to make such return as to debts and credits attached and
other personal property not in the possession of the defendant, he must
request, at the time of service, the party owing the debt or having the
credit or other personal property belonging to the defendant to give
him a memorandum, stating the amount and description of each, within 10
days after such service; and if such memorandum b- refused, he must re-
turn the fact of such refusal with the writ. The party refusing to
give the memorandum within the time specified may be required to pay
the ceosts of any proceedings taken for the purpose of obteining infor-
mation respecting the amounts and description of such debts or credits
or other perscnal preperty.
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§ 487.090. Third-party claims to attached property

L87.090. A third person shall claim an interest in property at-
tached in the manner provided for third-party claims after levy under

execution.

Comment. Section 487,000 restates the substance of former Section 544G,

Section 549 provided:
54G. In cases where a third person claims, as his property, any
personal property attached, the rules and proceedings applicable in
cases of third party claims after levy under execution shall apply.

Both sections incorporate the procedures provided by Section 689,

Note. We do, however, plen to make significant changes in the procedures

provided by Section 689.
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Article 2. Methed of lLevy on Particular

Types of Property

§ 487.310. Real property

487.310. (&) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the
county where the property is located a copy of the writ and the notice
of attachment.

{(b) Where, on the date of recording, the property stands in the
name of a third person, either alone or together with the defendant, the
recorder ghall index such attachment when recorded in the names of both
the defendant and such third person.

(¢) Promptly after recordation and in no event more than | { )1
days after the date of recording, the levylng officer shall serve the
defendent and any third person in whose name the property stands on such
date with a copy of the writ and the notice. (Where such service is not
made, the plaintiff shall be subject to liability to such third person
for any pecuniary damsge caused to such person by the attachment upon &
showing thet, at the time of the attachment, the defendant had no interest

in the property attached.]

Comment. Section U87.310 provides the method by which real property is.
attached. This section is based on subdivisions 1 and 2 of former Section 542.
These subdivisions provided as -follows:

542, . . . . 1. Real property, standing upon the records of the
county in the name of the defendant, must be attached, by recording

with the recorder of the county a copy of the writ, together with &
description of the property attached, and a notice that it 1is sttached,
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§ 487.310

and by serving an occupant of the property, if there 1s one upon the
property at the time service is attempted, with a similar copy of the
wrilt, description and notice, or if there is no occupant then on the
property, then, by posting the same in a conspicuous place on the
property attached. Service upon the occupant may be made by lecaving
said copy of the writ, descripticn and notice with the occupant
personally, or, in his absence, with any perscn, of suitable age and
discretion, found upon the property at the time service therecf is
attempted and who is either an employee or agent of such occupant or a
member of his family or household. Where the property described in
the notice consists of more than one distinct lot, parcel or govern-
mental subdivision and any of such lots, parcels, cr governmental sub-
divisions lie with relation to any of the others so aa to form cone or
more continuous, unbrcoken tracts, one service or posting need be made
as to each such continuous, unbroken tract.

* * #* * *

2. Real property, or any interest therein, belonging to the
defendant, and held by any other person, or standing on the records
of the county in the name of any other person, must be attached in the
same manner as is real property standing upon the records of the county
in the name of the defendant by the provisions of subdivision 1 of this
section and the notice of attachment shall stete that the real property
therein described, and any interest of the defendant therein heid by or
standing on the records of the county in the name of such other person
(neming him), are attached. In addition, a similar copy of the writ,
description and notice shall be delivered to such other person, or his
agent, if known and within the county, or left at the residence of
either, if within the county. The recorder must index such attachment
when recorded, in the names, both of the defendant and of the person
by whom the property is held or in whose nsme it stands of record.

Section 487.310 eliminates the requirement of service on an occupant or
posting as an element of a proper levy. Compare former Section 542({1) and (2).

See Schwartz v. Cowell, Tl Cal. 306, 12 P. 252 (1886); Clark v. Andrews, 109 Cal.

App.2d 193, 240 P.2d 330 (1952); Alpha Stores, Ltd. v. You Bet Mining Co.,

18 Cal. App.2d 252, P. (1937). Service on an occupant has been elimi-
nated because at best it was an indirect means of giving notice to the gwners
of the property and at worst it could cause undue worry and inconvenience to

a person {e.g., lessee) whose possession will not be disturbed. Service is
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§ 487.310 .,

8till required upon the defendant and upon any third person in whose name
the property stands of record on the date of levy, but such service is not a
condition of a valid levy. [Subdivision (¢} does, however, provide strict
liebility for eny pecuniary dsmasge cawsed to a third person by the attachment

if such person is not properly served within the prescribed time. ]

Note. Should the service required by subdivision (e¢) be made by the
plaintiff? It is not an element of the levy and only the plaintiff is subject
to liability if such service is not made. The provision for service on the
defendent is directory only; no sanction is provided for a failure to serve.
Should & sanction be provided? If so, what should the sanction be? It should
be noted that, in most situations, levy will follow a noticed hearing; even
where levy does not follow a noticed hearing, no seizure of property is

involved here.
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§ 487.320. Tangible personal property in the possession of the defendant

487.320. (a) Except as otherwise provided by this article | to
ettach tangible personal property in the possession of the defendant,
the levying officer shall take such property into custody.

(b) At the time of levy, the levying officer shall serve the

defendant with a copy of the writ and the notice of attachment.

Comment. Section 487.320 provides the general method by which tangidble
perzonal property in the possession of the defendant is attached. This sec-
tion 1is based on subdivision 3 of former Section 542 which provided in part:
"3. Personal property, capable of manual delivery, in the possession of the
defendant, must be attached by taking it into custody . . . ." Former law
distinguished between property capable and property not cepable of manusl
delivery. Aé to the latter, subdivision 5 provided in part:

[Plersonal property not capable of manusl delivery shall be attached

by leavimg with the [person] . . . having in his possession, or under
his control, such . . . perscnal property . . . , a copy of the writ,
and . . . & notice that the . . . personsl property in his possession,

or under his control, belonging to the defendant, [is] ettached in
purauvance of such writ.

It was held that this provision authorized levy by notice even on the defendant
vhere property was not reasonably capable of being moved. See Raventas v.
Green, 57 Cal. 25k {1881)(growing crops prior to the enactment of a specific

provision dealing with such property); Irilarry v. Byers, 84 Cal. App. 28,

___P. ___ (1927)(steam shovel). Apparently under former law, the plaintiff
determined which class of property the perticular asset fell into and instructed
the sheriff accordingly. If his determination was wrong, the attachment was
invalid. The major difficulty with that scheme was that, where levy was
properly made by notice alone, the protection for subseguent transferees of
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§ L87.320

the property was inadequate. In place of this, Section 487.320 provides for
levy by custody (whether by keeper or storage) subject to certain broad
_exceptions provided by.other sections.. See Sections 487.340 {equipment), =
487,350 (motor vehicles), 487.360 (crops and business inventory). Ievy
by seizure, while sometimes more expensive for the parties to the action,

eliminates any ambigulty and protects innoccent transferees.
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§ ULBT.330. fTangible personal property in the possession of & third person;
demand for removal; liability of third person; memorandum

487.330. (a) Except as otherwise provided in this article, to
attach tangible personal property, belonging to the defendant but in the
possession of another person, the levying officer shall personally serve
upcen such perscon a copy of the vwrit and the notlce of attachment.

(b) At any time, upon the demand of such third person, the levy-
ing officer shall take such property into custody, by keeper or other-
wise. 1In such case, the levying officer shall make demand on the
plaintiff for expenses in the manner provided in Section 487.050.

In the event that the money so demanded is not paid, the levying
officer shall release the property to the person from whom 1t was
taken in the mamner provided in Section 487.550.

(c) If, at the time of service of the copy of the writ and
notice, a person has in his possesslon personal property belonging to
the defendant and he does not deliver such property to the levying
officer, he shall be liable to the plaintiff for the value of the
defendant's interest in such property until the attachment is released
or discharged or the property is delivered to the custody of the levy-

ing officer pursuant to subdivision (b).

(d) Promptly after levy and in no event more than | ( 1]
days after levy, the levying officer shall serve the defendant with a
copy of the writ and the notice of attachment.

(e) Notwithstanding subdivision {(a), goods subject to a nego-
tiable document shall be attached by attaching the document in the

manner provided by Section 187.400.
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§ 487.330
Comment. Section 487.330 provides the general method by which tangible
personal property in the possession of a person other than the defendant is
attached. Curiously, such property, where capable of manual delivery, was
not covered a8t all under the former statute. Two older cases suggested
that, at least where the third person was a pledgee, such property should
have been levied upon by notice teo the third person. Moreover, possession

could only be obtained by court order {see Treadwell v. Davis, 34 cal. 601

(1868)), and seizure by the levying officer without such an order could sub-

Ject him to 1liability as a convertor of the goods. See Dubois v. Spinks,

114 cal. 289 {1896). Personal property, not capable of manual delivery,
was covered by subdivision 5 of former Section 542 which provided also for
levy by notice. See Comment to Section 487.320. Section 487.330 makes
clear that levy upon tangible perscnal property in the possession of 2 third
person shall generslly be by notice. Subdivision (e), however, states a
specific exception for goods subject to a negotimble document of title.
See Section 487.400.

Subdivieions (b) and (c) are based on the first paragraph of former
Section Shk4. This paragraph provided:

544, All persons having in their possession, or under their con-
trol, any credits or other personal property belonging to the defendant,
or owing any debts to the defendant at the time of service upon them of
& copy of the writ and notice, as provided in this chapter, shall be,
unless such property be delivered up or transferred, or such debts be
paid to the sheriff, constable, or marshal, liable to the plaintiff
for the amount of such credits, property, or debts, until the attachment
or garnishment be released or discharged or any judgment recovered by
him be satisfied.

The duty of the person in possession to provide the levying officer with

an inventory of any property which he retains in his possession 1s set forth

in Section 487.080.
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§ 487.340. Equipment of a going business

487.340. {a) Except as provided by Section{s L87.310 and)

487.350 to attach equipment of a going business, the levying officer
shall file with the Office of the Secretary of State a notice complying
with the provisions of subdivision (b).

(b) The notice filed with the Office of the Secretary of State
shall (1) contain the name and mailing address, if known, of both the
plaintiff and the defendant in the described action, (2) describe the
specific property attached, (3) state that the plaintiff in the action
has acquired an attachment lien in the specified property of the defend-
ant, and (4) be in the form prescribed by the Secretary of State.

{c) Promptly after filing and in no event more than [ ( )]
days after filing, the levylng officer shall serve the defendant with a
copy of the writ and the notice of attachment.

{(d) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release in the Office of the Secretary

of State is three dollars {$3)..

Comment. gubdivisions (a} through {c) of Section 487.340 are comparable

to forﬁer Section 542.1. Section 542.1 provided:

Sh2.1. Notwithstanding the provisioms of Section 542, a writ of
attachment shall be levied upon any equipment (as defined in the Com-
mercial Code), other than a motor vehicle or boat required to be
registered, belonging to the defendant by the filing of a notice with
the Secretary of State, which shell be signed by the sheriff, constable
or marshal and shall contain the name of the plaintiff as lienor, the
name of the defendent as debtor and shall indicate that the plaintiff
has acquired an attachment lien in the equipment of the defendant. The
form of such notice shall be prescribed by the Seeretary of State and
shall be filed and indexed by him in accordance with the provisions
applicable to finencing statements in Division 9 (commencing with Sec-
tion 9101) of the Commercial Code.
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The term "equipment” is defined by Section 480.100. It should be noted that

the operation of this section is limited to equipment of & going business.

Where a business has falled or ceased, the provisions of Section L8T.320

would apply.

The exception provided for motor vehicles under the former law is elso
recognized here by Section 487.350.

Subdivision (d) is substantively identical to subdivision (&) of former

Section 542.2.

Note. The exception provided by Section ¥87.310 (in brackets) is for
real property. This is included at this time pending consideraticn of the
treatment of fixtures. See alsc Note to Section 480.100.

Section 542,3 presently provides:

542.3. Upon the request of any person, the Secretsry of State shall
issue his certificate showing whether there is on file, on the date and
hour stated therein, any notice of attachment lien, naming a particular
person, and if a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff-lienor. The fee for the
certificate issued by the Secretary of State is two dollars {$2). A
combined certificate mey be issued pursuant to Section 7203 of the
Government Ccde. Upon request, the Secretary of State shall furnish
a copy of any notice of attachment lien or notice affecting & notice
of attachment lien for a fee of one dollar ($1) per page.

Does the Cormission desire to retain this provision? If so, shall we add
the . substance of Section 5k2.3 as a2 subdivision {e) to this section?

VIII-1Z



§ 487 350. Motor vehicles .and vessels

487.350. (a) To attach a motor vehicle or vessel for which a
certificate of ownership has been issued by the Department of Motor
Vehicles and which is equipment of a going business, the levying officer
shall file with the Department of Motor Vehicles a notice complying with
the provisions of subdivision (b).

(b) The notice filed with the Department of Motor Vehicles shall
(1) contain the neme and meiling address, 1f known, of both the plaintiff
and the defendant in the described action, (2) identify the vehicle or
vessel attached, and (3) state that the plaintiff in the action has
acquired an attachment lien in such vehicle or vessel.

(¢) Promptly after filing and in no event more than [ { )]
days after filing, the levying officer shall serve the defendant with a
copy of the writ and the notice of attachment.

(d) Promptly after filing and in no event more than thirty (30)
days after the date of filing pursuant to this section, the levying
officer shall serve the legal owner, if any, of the vehicle or vessel
as shown by the records of the department on such date with a copy of the

writ and the notice of attachment.

Comment. Section 187.350 {5 pey. Subdivision (a) provides an exception

to the method of levy on equipment of a going business provided by Section

L87.340. Therc the equipment is a motor vehicle or a vessel, subdivision (a)
substitutes filing with the Department of Motor Vehicles (DMV) in place of
filing with the Secretary of State. The requirement of Filing with the DMV

is comparable to the procedure for perfection of a consensual security interest
in movor vehicles and vessels. See Veh. Code §§ 6300 and 6301 {motor vehicles);
9919 and 9920 (vessels). See also Com. Code § 9302(4)("A security interest
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in a vehicle or vessel required 1o be registered under the Vehicle Code which
is not inventory mey be perfected only as provided in the Vehicle Code.”).
Note that this section deals only with motor wvehicles and vessels which are
equipment of a going business. It does not deal with inventory (see Section
487.360) nor does it deal with motor vehicles or vessels generally. See
Sections 487.320 {levy on tangible personal property in the possession of the

defendant); 486.010-486.020 (property subject to attachment).
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§ 4B87.360. Farm products and inventory of a going business

487.360. {a) To mttach farm products or inventory of a going
business [conducted in premises separate from the defendant's principal
place of residence], if the defendant consents, the levying officer
shall place a keeper in charge of such property for a peried not to
exceed ten {10) days. During such period, the defendant may continue
to operate his farm or business at his own expense provided all sales
are final and are for cash or the equlvalent of cash. For the purposes
of this subdivision, payment by check or by 8 credit card issued by a
person cther than the defendant shall be deemed the equivalent of a cash
payment, 'The proceeds from gll sales shall be given to ithe keeper for
the purposes of the levy .unless otherwise suthorized by the plaintiff.
If the defendant dces not consent or, in any event, after the end of
such period, the levying officer shall take such property into his ex-
clusive custody unless other disposition is made by the parties to the
action. At the time of levy, the levying officer shall serve the defend-

ant with a copy of the writ and the notice of attachment.

(b) Where property is levied upon pursuant to subdivision {a},
the defendant masy apply for en order pursuant to this eubdivision. Such
application shall be made by filing with the court and serving on the
plaintiff a notice of motion. Service on the plaintiff shall be made
not less than three (3) days prior to the date set for hearing. The
hearing shall be held not more than five (5) days after the filing of
the motion, unless for good cause, the court orders otherwise. The
notice of motion shall state the relief reguested and shall be

accompanied by an affidavit supporting any factusl issues raised and
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points and authorities supporting any legal 1ssues raised. At the
hearing on the motion, the defendant has the burden of showing (1)
that, but for the plaintiff's claim, he is solvent and (2) that the
property attached pursuant to subdivision (a) and the proceeds therefrom
are essential for the support of himself and his family. Upon such
showing, the Jjudicial officer shall order the removal of the keeper
and return the defendant to possession of such property as is essential
for the support of himself and his family and may make such further
order as he deems appropriste toc protect the plaintiff against frustra-
tion of the collection of his claim. Such order may permit the plain-
tiff to levy by filing pursuant to subdivision (c) and may provide
reasonable restrictions on the disposition of the property previously
levied upon.

(c) Notwithstanding the provisions of subdivision {b), upon the
election and the instructlons of the plaintiff, the levying officer shall
attach farm products or inventory of a going business by filing a notice
in the form prescribed by the Secretary of State which indicates that the
plaintiff has acquired an attachment lien in the farm products or inven-
tory of the defendant. When the property is crops or timber to be cut,
the notice shall be filed in the office of the county recorder in the
county where the land on which the crops are growing or on which the
timber is starding is located. 1In all other cases, the notice shall be
filed in the Office of the Secretary of State. A lien acquired pursuant
to this subdivision shall provide the plaintiff the same rights and
priorities in proceeds of the attached property as has a secured party
with 8 perfected securlty interest in proceeds of collateral vhere the
filed financing statement covering the original collateral alsoc covers
proceeds. Promptly after filing and in no event more than [ {( )
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Gays after the date of filing pursuant to this subdivision; the
levying officer shall serve the defendant with a copy of the writ and

the notice of attachment.

Comment. Section 487,360 provides special methods for attaching farm
products and the inventory of a going business. The terms "farm products"
and "inventory" are defined by Sections 480.110 and 480.120, respectively.

As 1o businesses, this section replaces a portion of subdivision 3 of former
dection 542. That subdivisiorn provided in part as follows:

3. + + . Whenever a levy under attachment or execution shall be
made on personal property, other than money, or a vehicle required to
be reglstered under the Vehicle Code belonging to a going concern, then
the officer making the levy must, if the defendant consents, place a
keeper in charge of said property levied upon, at plaintiff's expense,
for at least two days, and said keeper's fees must be prepzid by the
levying creditor. During said period defendant may continue to operate
in the ordinary course of business at his own expense provided all sales
are for cash and the full proceeds are given to the keeper for the pur-
poses of the levy unless otherwise authorized by the creditor. After
the expiration of said two days the sheriff, consteble, or marshal shall
take said property into his immediate possession unless other disposi-
tion is mede by the court or the parties to the action.

Subdivision {a) preserves the basic approach of installing & keeper for
a short pericd of time while permitting the business to continue to operate
and then taking exclusive custody. However, this section is limited to
farm products end inventory. Equipment is attached only by filing pursuant
to Section 487.340. Subdivision (a) also makes some additicnal minor changes.
It makes clear that the defendant must be served with a copy of the writ and
notice of attachment and permits sales where payment is by check or by a
credit card not issued by the defendant, e.g., Banksmericard or Maester Charge,
It should be noted that subdivision (a) (as does existing law) permits the
parties to make an alternate disposition of the property; this may include
the creation of a consensual security interest with adequate provisions for

asccounting for proceeds and so on. The plaintiff has substantial leverage,
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however, because, if an agreement cannot be reached or the defendant can-
not obtain relief under subdivision (b), the property is simply seized.
Subdivision (a) also replaces the first paragraph of both subdivision la
and subdivision 2a of former Section 542. These paragraphs provided for levy
upon growing crops by recordation by the county recorder. Levy by recorda-
tion is now provided as an alternative method pursuant to subdivision (c).

See discussion infra. See also Com. Code § 9401(1).

Subdivision (b) provides a procedure for certain relief where the
defendant cen show that, but for the plaintiff's claim, he (the defendant)
is solvent and that the property attached is essential for the support of
himself and his family. In these circumstances, the court must order the
return of essentials to the defendant but he may also require the defendant
to care for the property and may place reascnable restrictions on the
disposition of such property. For example, he mey direct the defendant to
maintain adequate insurance, to cere for and preserve the property, to
account for proceeds of sale, to permit reassonable inspections of the
property and his books, and to furnish the plaintiff with periodie accountis.

Subdivision (c¢) permits the plaintiff to elect initially an slternate
method of levy comparable to the perfection by filing of a consensual
security interest in inventory unéer the Commercial Code. Compare Com. Code
§ 9302. The attachment lien acquired by filing not conly provides the plaintiff
with a "floating lien" on inventory but slso gives the plaintiff the same
rights and pricrities in proceeds ag has a secured party who has obtained
rights in proceeds of collateral under Section 9306 of the Commercial Code.

Section 9306 provides in part:
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9306. {1) "Proceeds® includes whatever is received when collateral
or proceeds I3 soid, exchang.d, ccilected or otherwise disposed of. The
term &iso includes the account Grising when the right to payment is
earned under & contrdcl right. Money, checks and the like are "cash
proceeds.” A4ll oiber proceeds ere "noncash proceeds."

{2) ¥Except where thls division otherwise provides, a security ine-
terest contirues in ccilateral notwithstanding sele, exchange or other

disposition thereof by the deblor unless his action was suthorized by
the secured party in the security sgreement or otherwise, and alsoc con=

‘ tinues in any identifisble proceeds including collections received by -
the debtor.

* * * »* - *

{4} In the event of inéolvency proceedings instituted by or against
a debtor, & secured party with a perfected security interest in pro-
ceeds has a perfected security interest

(a) In identifiable noacash proceeds and in a separate bank account
containing only proceeds; :

{b) In identifisble cash proceeds in the forw of money which is not
commingled with other money or deposited in a bank account prior to the
insolvency proceediugs;

(¢) In identifiable cash proceeds in the form of checks and the like
which are not deposited in & bank account prior to the insolvency pro-
ceedings; and : :

(a) In all cash and bank accounts of the debtor in which proceeds
have been commingled with other funds, but the perfected security in-
terest under this paragraph {d) is

(1} Subject to any right of setoff; and

(ii) Limited to an amount not greater than the amount of -any'gash
proceeds received by the debtor within 10 days before the institution
of the insolvency proceedings less the sum of (I} the peyments to the .
secured party on acccunt of cash proceeds received by the debtor during
such pericd and {II) the cash proceads received by the debtor during
such period to which the secured party is entitled under paragraphs (a)
through (c) of this subdivision (U4).

(5} If a sale of goods results in an account or chattel paper which
is transferred by the seller to a secured party, and if the goods are
returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

() If the goods were collateral at the time of sale for an indebted-
neas of the seller which is still unpaid, the original security interest
attaches again to the goods and continues as a perfected security interest
if it was perfected at the time when the goods were sold. If the secur-~
ity interest was originally perfected by a filing which is still effective,
nothing further is regquired te ontinue the perfected status; in any other .
case, the secured perty must take possession of the returped or repossessed
goods or must file. '
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(b) An unpaid transferee of the chattel paper has a security interest
in the’'goods against the transferor. Such security interest is prior to »
a security interest asserted under parsgraph (a) to the extent that the
trensferee of the chattel paper was entitled to pricrity under Section
9308.

(¢} An unpaid transferee of the account has & security interest in
the goods against the transferor. Such security interest is subordinate
to a security interest asserted under paragraph (a).

(d) A security interest of an unpaid transferee asserted under para-
graph {b} or (c) must be perfected for protection against creditors of
the transferor and purchasers of the returned or repossessed goods.

Subdivision (@) creates s lien in inventory, including after-acquired prop-
erty, and in "proceeds." Although subdivisicn (2) of Section 9306 appears to
continue a security interest in the original collateral after it is scld.as
well as in proéeeds, the appearance is deceiving because Section 9307 provides
that a buyer in the ordinery course of bﬁsiness takes free from the security

interest in inventory {except farm products) even though he knows of it.
Subdivision (¢) accamplishes this same result by grenting the plaintiff rights

and priorities only in proceeds {and, of course, in whatever property of the
defendant can be classified as "inventory")}. Obviously, subdivision (¢) does
not provide a plaintiff the same degree of security as does subdivision (a).
It does, however, provide a priority over other creditors and, if the business
continues to be solvent, it may offer an adequate measure of security with a

minimal interference with the defendant's affeirs.
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§ 487.370. Accounts receivable; choses in action

487.270. (a) To attach an account receivable or a chose in action,
the levying officer shall serve the account debtor or, in the case of an
interest in or s claim under en insurance policy, the insurer with a copy
of the writ and the notice of attachment.

(v) Promptly after service on the scecount debtor or insurer and
in no event more than [ ( )] days after the date of service on
the account debtor or insurer, the levying officer shall serve the defend-
ant and any other person ideptified by the account debtor or insurer as

an obligee with a copy of the writ and the notice of attachment.

Camment. Section 187, 370 provides the method by which accounts receivable
and choses in action are attached. The term "account receivable" is defined
by Section UB0.030; "chose in action" is defined by Section 480.050. Both
types of property are attached by serving the "account debtor" who is defined
by Section 480.020. This procedure is comparable to that provided by subdivi-
sion 5 of former Section S42. Subdivision 5 provided in part:

5. » . . {Dlebts . . . shall be attached by leaving with the persons
cwing such debts . . . a copy of the writ and . . . a notice that the

debts owing by him to the defendant . . . are attached in pursuance of
such writ.

The duty of the obligor to give an account of the amount oving is set

forth in Section L87.080.
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487.380. (a) To attach chattel paper, the levying officer shall
(1) serve the person in possession of such chattel paper with a copy of
the writ and the notice of attachment and (2) if the chattel paper is
in the possession of the defendant, take the chatitel paper into cusiody.

(b} If the chattel paper is not in the possession of the defend-
ant, promptly after levy and in no event more than [ { )] gays after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

(c) The plaintiff shall serve the account debtor obligated on the
attached chattel paper with a copy of the writ and the notice of attach-
ment. Untll such service is completed, the attachment shall in no way
affect the rights and duties of the account debtor. After such service
is completed, the account debtor shall make any payments required
under the chattel paper to the levying officer.

{(d) Any payments made by the account debtor <o the person in pos-
session of the chattel paper after levy shall be delivered by such

person to the levying officer to be held pursuant io the attachment.

Comment, Section 487.380 provides the method by which chattel paper is
attached. The term "chattel paper" is defined by Section 480.040. Chattel
paper is attached by serving the person in possession of such chattel paper
with a copy of the writ and the notice of attachment and, if the chattel
paper is in the possession of the defendant, taking the chattel paper into
custody. This procedure will prevent further transfers of the chattel paper
and provide the plaintiff priority over other attaching creditors. TFormer
attachment law simply did not use the term "chatiel paper." However, the

procedure provided by subdivision (a) is comparable to that formerly used
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to attach promissory notes. See Comment to Section 487.400.

Attachment pursuant to subdivision (a) does not, however, affect the
rights and duties of the account debtor until he is served (by the plaintiff)
with a copy of the writ and the notice of attachment. The notice of attach-
ment will advise the account debtor of his duties under the attachment (see
subdivision (d) of Section 487.020), including the duty to make any payments
still reguired to the levying cofficer.

The duty of the oblizee {person in possession of the chattel paper) to
give an account of the amount owing is set forth in Section 487.080. [Be-
cause the plaintiff (and not the levying officer) serves the account debtor
under subdivision {c), the account debtor has no duty to give a memorandum.)
The person in possession alsc has a duty to forward payments received sub-

sequent to levy to the levying officer to be held pursuant to the attachment.
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§ 487.390. Deposit accounts

487,390. (a) To attach a deposit account, the levying officer
shall serve the financial institution holding such account with a copy
of the writ and the notice of attechment.

(b) Promptly after the attachment of the deposit account and in
no event more than | ( )] days after the deposit account is
attached, the levylng officer shall serve the defendant, and any other
pereon in whose name the account is held, with a copy of the writ snd
the notice of attachment.

[(e) While the attechment is in force, the financial institution
shell not ba liable to any person by reason of:

(1) Ite compliance with the levy;

(2) The nonpayment of any check or other order for the peyment of
money drawn: or presented against the account;

(3) The refusal to pay sny withdrawal in respect to the sscount.}

Comment, Section 487.390 provides the method by which a deposit account
is attached. The term "deposit account" is defined by Section 480.080. A
deposit account is attached by serving the proper branch or office of the
finanecial institution with a copy of the writ and the notice of attachment.
See Section L4B87.040{a){manner of service of writ and notice on financisl in-
stitution). The procedure provided by Section 487.390 (together with Section
L87.040) iz substantively identical to that provided under former lew by sub-
division 5 of former Seetion 542.

The duty of the financial institution to give an account of the amount

owing is set forth in Sectiey. 487 .080.
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§ LB7.400. Negotiable instruments; negotiable documents; money

L87.400. (a) Except as provided by Section 487.390, to attach
8 negotiable instrument, a negotiable document, or money, the levying
officer shall {1) serve the person in possession of such instrument,
document, or money with & copy of the writ and the notice of attachment
and (2) take the instrument, document, or money into custody.

(b) If the instrument, document, or money is not in the possession
of the defendant, promptly after levy and in no event more than |
( )] days after levy, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.

[(¢c) Promptly after the negotiable instrument or document is
attached and in no event more than thirty (30) days after the negotiable
instrument or document is attached, the plaintiff shall serve any person
liable under the instrument or document with a copy of the writ and the

notice of attachment. )]

Comment . éection 487.400 provides the method by which a negotiable in-
strument, a pegotiable document, or money is attached. The term "negotiable
instrument" is defined by Section 480.160. BRecause the definition includes
a8 "certificate of deposit,” the introductory clause of this section mekes
clear that & certificate of deposit representing a deposit g&ccount in a save
ings and loan assoclation shall be levied upon as a deposit account pursuant
to Section 487.440,

Subdivision (a) makes clear the law relating to promissory notes. Under
the former law, & promispory note belonging to the defendant but in the posses-

sion of a third person was characterized as both a "credit" and "personal
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property capable of manual delivery." Compare Deering v. Richardson-Kimball

Co., 109 Cal. T3, P. (1895)( credit), and Gow v. Marshall, 90 cal. 565,

P. {1891 )( credit ) with Haulman v. Crumal, 13 Cal. App.2d 612, 57 P.2d

179 {1936){property capable of manual delivery). Subdivision 5 of former

Section 542 provided in part:

{Clredits . . . shall be attached by leaving with the persons .
having in his possession, or under his control, such credits . . . &
copy of the writ . . . and . . . & notice that . . . the credits . . .
in his possession, or under his control, belonging to the defendant,
are attached in pursuance of such writ.

Levy accordingly would be by notice and the note would not be required to be

taken into custody. Cf. Puissegur v. Yarbrough, 29 Cal.2d 409, 175 P.2d4 830

{1946)(levy by notice to financial institution regardless of the character

of the property). However, no procedure was specified for levy on property
capable of manual delivery and in the hands of a third person. See Comment
to Section 487.330. HNevertheless, it had been suggested that the proper
method of levy on a negotiable instrument in the possession of & third person

was by seizure. See Haulmen v. Crumal, supra (dictum). A note in the posses-

slon of the defendant had been treated as personal property capable of manual

delivery and attached by seizure. See Jubelt v. Sketers, 84 Cal. App.2d 653,

191 P.2d 460 {1948). 1In order to make the procedure clear and to preclude
transfer of the types of property dealt with here, subdivision (a) provides
for seizure whether or not the propertiy is in the hands of the defendant or

some third person.
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487.410. (a) Except as provided in subdivision (b), to attach
8 security, the levying officer shall (1) serve the person in posses~
sion of such security with a copy of the writ and the notice of attach-
ment and (2) take the security into custody.

{(b) If the security is not in the possession of the defendant,
promptly after levy and in no event more than [ ( )] days after
levy, the levying officer shall serve the defendant with a copy of the
writ and the notice of attachment.

{c) Where the security is held in escrow pursuant to the provi-
sions of the Corporate Securities Ilaw or where the security has been
surrendered to the issuer, the levying officer shall not take such
security into custody but shall attach the security by serving copies

of the writ and the notice as provided in subdivision (a).

Comment. Section 487.410 provides the method by which a security is
attached. The term "security" is defined by Section 480.210. A security is
attached pursuant to Section 487.410 by serving the person in possession of
the security with a copy of the writ and notice of attechment and seizing
the security. This procedure continues the substance of former law as pro-
vided by subdivision (1) of Section 8317 of the Commercial Code. Subdivision

(1) provided:

8317. (1) XNeo attachment or levy upon a security or any share or
other interest evidenced thereby which is outstanding shall he valid
until: {a) the security is actually seized by the officer making the
attachment or levy, or (b) in the cése of a security held in escrow
pursuant to the provisions of the Corporate Securities Iaw, a copy of
the writ and 8 notice that the securities are attached or levied upon
in pursuvance of such writ is served upon the eserow holder; but a se-
curity which has been surrendered to the issuer may be attached or
levied upon at the source.
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Section 8317 of the Comrmercial Code was incorporated by reference by
Section 541 of the Code of Civil Procedure which provided that securities
shall be levied upon in the manner provided by Division 8 of the Commerciasl
Code. Section 487.410 simply sets forth the procedure to be followed

instead of incorporating the procedure by reference.
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& LB7.h20. Judgments owing to the defendant as a judgment creditor
487.420. (a) To attach = judgment owing to the defendant, the
levying officer shall (1) file in the action in which the judgment was
entered a copy of the writ and the notice of attachment and (2) serve
a copy of the writ snd the notice upon the judgment debtor in such
action.
(b) Promptly after levy and in no event more than [ ( )]
days after levy, the levying officer shall serve the defendsnt with a

copy of the writ and the notice of attachment.

Comment. Section 487.420 provides the method by which a judgment owing

to the defendant is attached. Section L87.420 is based on & portion of sub-

-

division 5 of former Section 542 which provided as follows:

5. + « . [Jludgments . . . shall be attached by leaving with the
persons owing such debts . . . a copy of the writ . . . and . . . &
notice that the debts owing by him to the defendant . . . ere sttached

in pursusnce of such writ. However, whenever a judgment has been at-
tached under the provisions of this subdivision, & copy of the writ
and notice shall be filed in the action from which the judgment arose
and served upon the judgment creditor of such action. . . .

The duty of the judgment debtor to give an account of the amount owing

is set forth in Section 487.080.
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[§ 487.430. Interest in personal property of estate of decedent

487.430. (a) To attach he interest of a defendant in personal
property belonging to the estate of a decedent, whether by testate or
intestate succession, the levying officer shall (1) file a copy of
the writ and the notice in the office of the clerk of the court in
which the estate is being administered and {2) serve the personal
repregentative of the decedent with a copy of the writ and the notice
of attachment.

{b) Promptly after levy and in no event more than [ ( )l
days after levy, the levying officer shall serve the defendant with
& copy of the writ and the notice of attachment.

{c) The personsl representative shall report such attachment to
the court when any petition for distributicon is filed.

{d) Such attachment shall not impair the powers of the repre-
sentative over the property for the purposes of administration.

{e) If s decree orders distribution to the defendant, delivery
of the property shall be ordered to the officer meking the levy sub-
Jeet to the claim of the defendant or any person claiming under him.
The property shall not be delivered to the officer meking the levy
until the decree distributing the interest has become final.]

Note. We have retained Section 487.430 pending consideration of what

property shall be subject to attachment. It is very possible that, if
buginess property only is mede subject to levy, this section can be eliminateqd.

Section 487.430 is substantislly the same as present Section 561.
Section 561 provides as follows:
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§ LBT.430

56L. The interest of a defendant in personal property belonging
to the estate of e decedent, whether as helir, legatee or devisee, may
be attached by serving the personal representative of the decedent wifh
a copy of the writ and & notice that said interest 1ls attached. Such
attachment shall not impair the powers of the representative over the:
proparty for the purposes of administration. 4 copy of sald writ of '
sttachment snd of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the
personal representative shall report such attaciment to the court when
any petition for distribution is filed, and in the decree made upon
such petition distribution shall be ordered to such heir, legatee or
devigee, but delivery of such property shaell be ordered to the officer
meking the levy subject to the claim of such heir, legatee or devigee,
or sny person claiming under him. The property shall not be delivered
to the officer making the levy until the decrer distributing such in-
terest has beccme final.

As indicated above, both sections are limited to personal properiy in the
estate of the decedent. The interest of an heir or devisee in real property
must be levied upon in the manner provided for real property geperally. ‘
Estate of Troy, 1 Cal. App.23 732, P.2d (193131. See Mariinovich v.
Marsicano, 150 Cal. 597 P, (1907). (Under our scheme, this procedure
is provided by Section £3?.319). If the resl property during the course of
administration {s converted into personalty (e.g., cash), it should subse-
quently be levied upon as personaity. See Estate of Troy, supra. Where
real property has been properly levied upon, the levy does not apparently
affect the power of the court to administer the property, and the lien at-
taches to whatever property is eventually distributed to the person whose
interest bas been levied upon. See Noble v. Beach, 21 Cal.2d 91, P.2d
(1942)(rights cbtained in real property under recorded absiracts of juig-
ment may be followed into property allocated to judgment debtor after pa.-
tition(hghpgohcte court); Reed v. Bayward, 23 Cal.28 336, 342, P.2d s
L9483

These twq separate procedures for realty and personalty seem to work
adequately at present. On the other tand, it would not be burdensome to
include realty under Section 487.430 {together with a provision for recording)
What is the Commission's desire?

As Profeusor Riesenfeld advised us at the May meeting, "the death of &
defendant destroys *he lien of an atischment upon his property.” Claxy v.
Rupert, 93 Cal. _ - 8kb, 210 P.2d 4% (1949){see cases cited therein ans
Prob. Code § 732; Coue vir. Proe. § 686). This rule does not seem tg maki
sense {see Myers v. Mott, 29 Cal. 359 (1866)}(dissenting opinions)), and the
staff will ingvestigate this matter further and propose the changes we helieve
vould be desirable.
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Article 3. Lien of Attachment; Management and Disposition

of Attached Property

§ 487.500. Lien of attachment; effective date

487.500. (a) The levy of a writ of attachment shall create a
lien upon the property levied upon which is valid against all sub-
sequent transferees of the property.

(b} The lien of attachment on property levied upon pursuant to
Section 487.310 [real property] shall become effective upon the date
of recording pursuant to that secticn.

(c) The lien of attachment on property levied upon pursuant to
Sections 487.320(a)[tangible personalty in possession of defendant],
487.360(a )}{ inventory and farm products, alternate method], 487.400
[negotisble instruments and documents or money], and 487.410
[securities] shall become effective upon the date the levying officer
takes custody of the property pursuant to those sections.

{(d) The lien of attachment on property levied upon pursuant to
Sections 487.340 [equipment, other than motor vehicles, of a going
business], 487.350 [motor vehicles and vessels which are equipment of
a going business], and 487.360(c){farm products and inventory, alternate
method] shall become effective upon the date of filing pursuant to
those sections.

{(e) The lien of attachment on property levied upon pursuant to
Sections 487.330 [tangible personalty in possession of third personl,
487.360 [chattel paper), and 487.390 [deposit accounts] shall become
effective upon the date of service on the person in possession of

such property.
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§ 487.500

(f) The lien of attachment on property levied upon pursuant to
Section 487.370 [accounts receivable, choses in action] shall become
effective upon the date of service on the account debtor or insurer.

(g) The lien of attachment on 2 judgment levied upon pursuant to
Section 487.420 shall become .effective on the date of service on the
Judgment debtor.

(h) The lien of attachment on property levied upon pursuant to
Section 487.430 shall become effective on the date of filing pursuant
to that section.

{i) HNotwithstanding subdivisions (b) through (h) of this section,
and except as otherwise provided by Section 485.110, where a temporary
protective order has been issued pursuant to Chapter 6 (commencing
with Section 485.010), the lien of attachment on property described
in such order and subsequently attached shall be effective from the

date of service of such order.

Comment. Section 487.500 replaces the following provisions under the
former law:

502.2. . . . {c} A filed notice of attachment lien is effective
. from the date of filing.

5425. The lien of the attachment on real property attaches and becomes
effective upon the recording of a copy of the writ, together with a des-
cription of the property attached, and a notice that it is attached with
the county recorder of the county wherein said real property is situated;
provided, however, that in the event that the sheriffy constable, or B
marshal does not complete the execution of said writ in the manner pres-
eribed in Section 542 of this code within a pericd of 15 days next follows
ing said recording in the recorder's office then said 1lien shall cease at
the expiration of said pericd of 15 days.

* * * * *
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§ 487.510. Lien of attachment; duration; termination; extension

487.510. (a) Unless sooner released or discharged, any attachment
shall cease to be of any force or effect, and the property levied upon
shall be released from the operaticn of such attachment at the expira-
tion of two (2) years from the date of issuance of the writ of attach-
ment under which such levy was made.

(b) Notwithstanding subdivision (a), upon motion of the plaintiff,
made not less than ten {10) or more than sixty (60) days before the
expiration of such period of two (2) years and upon notice of not less
than five (5) days to the defendant whose property is attached, the
court in which the action is pending rmay, by order filed prior to the
explration of the period and for good cause, extend the time of such
attachment for a pericd not exceeding one (l} year from the date on which
the attachment would otherwise expire.

{c) Notice of such order shall be served upon any person holding
property pursuant to an attachment and shall be recorded or filed in
any office where the writ and notice of attachment is recorded or filed
prior to the expiration of the period described in subdivision (a) or
any extension thereof.

{d) Any attachment may be extended from time to time in the manner
herein prescribed provided that the aggregate pericd of such

extensions shall not exceed five (5) years.

Comment. Section 487.510 replaces the following provisions under the

former law.

542.2. . . . {c) A filed notice of attachment lien is effective
for a period of five years from the date of filing. The effectiveness

VIII-41



§ 487.510

of the filed notice of attachment lien lapses on the expiration of
such five-year period unless soomer terminated pursuant to subdivi- -
sion {b) or unless a notice of contlnuation is filed pursuant to
Section 542.4 prior to such lapse.

542.4. When maore than four years and six months has
elapsed after the filing of the notice of attachment lien
and there is no final judgment in the action, the piaintitf

" may, upon notice to the defendant, apply to the court for
an order directing the sheriif, marsha! or constable to sign
a2 notice of continuation of notice of attachment lien for

. filing with the Secretary of State if the lien is still in efteet
under Section 342c. .

The court shall issue the order ¥ it finds that the lien
hus been extended or the court concurrently extends the
‘lien under Section 342¢ for a period beyond the
cxpiration of the five vears specified in Section 542.2.
:Upon issuance of the order, the sheriff, marshal or
"constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior
:to the lapse of thenotice of attachment lien. Upon timely
filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five
vears from the tirne when it would otherwise have lapsed,
whereupon it shail lapse thereafter in the same manner
as provided in subdivision {c¢} of Seetion 3422,

15‘,4_2;&/) |
The attachment whether here'tofare- leviedT or hereafter to he

fevied shall be a lien upon all real property attached for a period of
three years afier the date of levy unless sooner released or discharged

- either as provided in this chapler, or by dismissal of the action, or by |
the recording with the recorder of an abstract of the judgment in the
actical, At the expiration of three years the lien shall cease and any
proceeding or proceedings against the property under the attachment
shull be"barred: provided, that upon motion of a party to the action,
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in whicls the action is pending may
pxiend the time of said lien for a pericd not exceeding two years
from the date on which the original len would expire, and the lien
shall be extended for the period specilied in the order upon the record-
inZ before the expiration of the existing lien, of a. certified copy of the
order with the recorder of the county in which the real property at-
tached i situated. The llen may be extended from time to time in
the manner horein prescribed. :

yIII-42



§ 487.510

54%. " An attachment of personal property shall,
nnless sooner releused or discharged, cease to be of any
force or .effect and the property levied on shall be
released from the operation of the attachment at the
expiration of one year from the date of the levy of the
writ unless a4 notice of readiness for tvial is filed or 2
judgment s entered against the defendant in the action
i which the attachment was issued within that period, in
which caze the attachment shall continue in effect until
releused or vacated after judgment as provided in this
chapter. However, upor: motion of the plaintiff, made not
iess than 10 aor more than 60 days before the expiration
of such period of one vear, and upon notice of not less
than five days to the defendant, the court in which the
action is pending may, by order filed prior to the
expiration of the period, extend the duration of the
attachment for an additional period or periods as the

.court may direct, if the court is satisfied that the failure

“ to file the notice of readiness is due to the dilatoriness of
‘the defendant and was not caused by any action of the
plaintiff. The attachment may be extended from time to
time in the manner herein prescribed.

Note. The present law has three similar but elightly
different provisions for equipment, real property, and
personal property (other than equipmant}. The staff sees
Do apparent reason for these differen? provisiomis,and we
have accordingly provided in Section #87.510 a s ngle, simple pro-
cedure for extending the effectiveness of a lien of attach-

ment.
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§ 4LB87.520. Bxecution of certain commercial paper by levying officer

LET7.520. {a) When a check, draft, money order, or other order for
the withdrawal of money from a banking corporation or association, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, cames intoc the possession of a
levying officer under & writ of attachment, the officer shall promptly
endorse the same and present it for payment.

(b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the defendant thereon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a valid endorsement. No banking corpora-
tion or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liability to any person,
firm, or corporation by resson of paying to the officer the check,
draft, money order, or other order by reason of such endorsement. No
levying officer shall incur any liability by reason of his endorsing,
presenting, and obtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, mohey order, or other order shall be held by the levying
officer subject to the levy of the writ of attachment.

(c) If it appear from the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in
satisfaction of a claim or demand and endorsement thereof shall be
considered a release énd satisfaction by defendant of such claim or

demand, the officer making the levy shall not endorse the check, draft,
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_Mbney order, Qr other order unlecs the defendant shall first
endorse the same to the officer makling the levy. If the defend-
ant shall not endorse the check, draft, money order, or other
order to the officer making the leéy, the officer shall hold such
check, draft, money order, or other order subject to the levy and
shall ipcur no iiability to the defendsnt or to any other person,

firm, or corporation for delay in presentment of the sawme for

peyment.

Comment. Section 487.520 authorizes end directs the levying officer
to execute certain types of commercisl paper. The section 1s virtually

identical tc subdivision & of former Section 542. Subdivision 6 provided:

. ..
f When cheeks, deafty, manes orders and other orders €or the withdrawal of
maney fram i banking corporation of association, the United States, any state or
Dhublic cority within any srate, payable to the defendant or judgivent deltor on do-
matd, cotme tuto the pokscasion of g levying officer under & writ of mttachinent or
cxecidion, (e rherlff, constable, or muarshai, to whom the writ ia directed and do-
Hyvered, shull promptly thereafter enderse the same and prescal, or eguse the same
te be presercsd, for pavinent,  Fhe sheriff, constable, or marshal sheltl endorse such
cheek, Jdreft, ioney order or other order for the withdrawel of money by writing the
e of the defendant or jrdgment debitor thereon and the name and official tirle of
the offieir suking the levy wikh the statement that such endorsement 14 made pus-
suakht to levy of weit of attsehwent or execution amd giving the title of court and
vk B wlhich sach writ was issued, and such endorsement shakl be sufficient en-
dorsement and no hanking corporation or asseciation or publie #atity on which =aid
cacek, draft, money order or other order Tor the withdrrwal of money is Jrawn eball
Incur any liabllity to any person, tirm or corporation by reasen of paying Lo such
offieer such cheek, draft, maney order or other order for withdeawal of money by
rensen of aueh ondorsement, nor shafl the offlcer maeking the levy ineur any labitity
by reason of bis clowing and presenting for and obtaining payment of such check,
deafy, money orter nr orher oeder for the puynieat of money; provided, however, that
the fands or eredit resolfing frum the payment of such check, draft, money order or
ather order for withdrawal of money shall be beld by suid officer subject to the levy
£ aatd wplt of attachment or execution. It it appear from the fage of euch check,
drepfy, wone¥ ceder or other order for the withdrewal of mogey that the same has
heen tendersd ta the defeudant or jodgment debior in satisfaction of a clabm or de-
mand and that eodersement rhereo? shall be consldered a refease and satisfaction by
defendant or judgpeat deiner of sach elaim or delnand, then, in 8ich ovent, the of- -
fieer muking the Jovy shall not eaderse said chock, draft, money order or other order
for the withdrawsl of money onless the defendant oy jodgment debtor shall first
rudorse the same T the officer meking the lovy; provided, however, that W said
defendunt shall ot ondorse zaid cheek, draft, muney order or other order for with-
drawal of maney to the officor making the levy, aaid officeT may thereafter hold
suck check, draft, money onder or other ovder for the withdrawal of money suhjoct
ta such tevy aml shll iacar ne Habllity to the defendant or jodgment debtor or Lo
npy ather persm, firm o corporation for delgy in presentment of the sgme fur pay-
ment, .

VITII-45



§ 487.530. sgale of [or receiver| or keeper for attached property; proceeds=[,
recelver's expenseé]_

487.530. {a) Whenever property i1s or may be attached, upon
application of either party [or any third person whose interest has
been determined pursuant to Section 689], after reasonsble notice to
the other party [parties] and upon a showing that the property is
perishable or will greatly deteriorate or depreciate in value or for
some other reason that the Interests of the parties will be best served
thereby, the court may order that such property be sold [or may appoint
a receiver] or direct the levying officer to take charge of, cultivate,
care for, preserve, collect, harvest, pack, or sell such property.

{(b) Any sale of such property shall be made in [the same mamner
that property is sold on execution][a commercially reasonable menner],
and the proceeds shall be deposited in the court to abide the judgment
in the action.

{c) Where [a receiver or] keeper is appointed, the court shall
fix the dally fee of such [receiver or) keeper and may .order the plaintiff
to pay such fee and expenses of the [receiver or] keeper in advance or may
direct that the whole or any part of such fee and expenses be paid
from the proceeds of any sale of such property.

[{(d) Except as otherwise provided in this section, the provisions
of Chapter 5 (commencing with Section 564) and Chapter 54 {commencing
with Section 571) of this title shall govern the appointment, qualifica-
tions, powers, rights, and duties of a recelver appointed under this

section. ]
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§ b4b87.540. Collection of account receivable, chattel paper, chose in action,
negotiable Instrument, or judgment

487.540. Vhere an account receivable, chattel paper, chose in
action, negotiable instrument, or judgment 1s attached, the account
debtor or obligor may pey the amount owing on such obligation to the
levying officer. The receipt of such officer is a sufficient dis-

charge for the amount paid.

Comment. Section 487.540 replaces a portion of former Section SuT

which provided:

547. . . . Debts and credits attached may be collected by him
[levying officer], if the same can be done without suit. The receipt
of such officer is a sufficlent discherge for the amount paid.

Note. Section 487.540 treats the matter of voluntary payment. Should
the parties [or the levying officer] be permitted or required to file suit
to collect & debt owing? Should suit be filed or should some exception be
made to toll the statute of limitetions on a due debt? Should the levying
officer have a duty to collect a debt? Should the attaching creditor {prior
to judgment) be given some means of collecting ap amount due? Note Chapter
11 (Section 491.010) gives the creditor the means to determine whether an
amount is owing but that procedure gives no cther special relief.
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§ 487.550. Release of attachment

487.550. (a) The levying officer shall release an attachment
whenever he receives a written direction from the plaintiff, or a
certified copy of an order of the court in which the action is pending,
discharging or disscolving the attachment or releasing the property.

(v) Where the property to be released has been taken into custody,
it shall be delivered to the person from whom it was taken. If such
person cannot be found within the county where the property was levied
upon, the levying officer shall retain the property but give reasonable
notice to such person as to where he may secure its possession. If,
after thirty (30} days from the giving of such notice, such person has
not claimed the property, the levying officer shall sell such property
in the same menner that property is sold on execution and deposit the
proceeds, after first deducting his costs and expenses, in the court
to abide the Judgment in the action.

{c) Where the property to be released has not been taken into
custody, the levying officer shall release the attachment by issuing
a written relemse addressed to the person served with the copy of the
writ and notice and, where the writ and notice were recorded or filed,
by recording or filing such written release in the same office.

{d} There shall be no liability for persons acting in conformity
with the release of the levying officer or for such cofficers releasing

such attachments in accordance with this section.
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Comment. Section 487.550 replaces the following provisions under the

former law:

sh2.2. . . . {b) When a notice of attachment lien has been

filed and the plaintiff, for whatever reason, no longer hes an
attachment lien in the equipment of the defendant, the sheriff,
marshal or constable shall sign & notice to that effect for filing

with the Secretary of State.

* * * * *

Shd, , . . The levying officer shall release such attachment or

garnishment in full or in part as required, by issuing a written re-
lease addressed to the person served with the copy of the writ and
notice, {1) upon written direction of the plaintiff or his attorney,
or {2) upon receipt by the officer of an order of the court in which
the action is pending, or & certified copy thereof, discharging or
dissolving the attachmeni or garnishment or releasing the property

. or (3) in all other cases provided by law. There shazll be no

liability for such persons acting in conformity with such releases
or for such officers releasing such attachments or garnlshments in
accordance with the foregoing.

560. An attachment as to any real property may be released by

a writing signed by the plaintiff, or his attorney, or the officer
who levied the writ, and acknowledged and recorded in the like manner
as a grant of real property.

Note. Section 487.550 authorizes only the levying officer to file &
notice that an attachment is released. This continues the procedure provided
by Section 542.2. Section 560, however, permits the plaintiff, or his
attorney, to also file such a notice. Should this latier procedure be re-

tained?

for resl property only? or for all property where levy is by filing?
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$ 487.56G. Judgment for defendant; release of property and return of proceeds

tion

487.560. If the defendant recovers judgment against the plaintiff
and no timely motion for vacation of Judgment or for Jjudgment notwilth-
standing the werdict or for a new trial is filed and served and is-pend-
ing and no appeal is perfected and undertaking executed and filed as
provided in Section 921 of thils code, any undertaking received from the
defendant in the action, all the proceeds of sales and money collected by
the levying officer, and all the property attached remaining In such
officer's hands shall be delivered to the defendant; and the court
shall order the discharge of any attachment made in the sction and the

release of any property held thereunder.

Comment. Section 487.560 is substantively identical to the first por-

of former Section 553. BSection 553 provided in part:

553. If the defendant recovers judement asgainst the plaintiff, and
no timely motion for vacatlon of judgment, or for judgment notwithstand-
ing the verdict, or for a new trial, is filed and served, and no appeal
is perfected and undertaking executed and filed ss provided in Section
921 of this code, any undertaking received in the action, all the pro-
ceeds of sales and money collected by the sheriff, constable, or marshal
and all the property attached remaining in such officer's hands, must be
delivered to the defendant or his agent, the order of attachment be dis-
charged, and the property released therefrom .

'ﬁoge. It might be noted that, under the levy procedures provided in the

draft statute, generally only property in the possession of the defendant is re-
guired to be taken into custody; property in the possession of third persons is
generally left in their possession {they may, of course, demand that_lt be re-
moved). Therefore, although Section 487.560 requires that property in the levy-
ing officer's hands be returned to the defendant, rather than the person from-
whom it was taken, this should cause no problems and seem simpler Wwhere as
much time hes passed as is reguired to obtain a judgment. We could, however,
provide a procedure here comparable to that under Section L87.550 where
property is returned to the person from whom it was taken.

This sectlon provides for disposition where the defendant recovers Judg-

ment. Provisions relating to relemse cn the posting of an undertaking are
provided in Chapter 9 {Undertakings). The staff believes that the provisions
covering disposition where the plaintiff recovers Judgment should be lgcated
in the chapter dealing with execution generally. We propose that Section 684.2
be added as set forth on the followlng pages.
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§.684.2 (added). Satisfaction of judgment from attached property; proceeds

of peridhable property sold, money ToLiertedsates o=
under execution; notices, delivery of balance - :

See. . Section 684.2 is added to the Code of Civil Procedure, to
read:

684.2, Where an attachment has previously been issued and judgment
is recovered by the plaintiff, the sheriff, constable, or marshal shall
satisfy the same out of any property attached by him which is still sub~
Jject to such attachment:

(a) First, by paying to the plaintiff the proceeds of all sales of
perishable property sold by him, or of any meney collected by
him, or so much as shall be necessary to satisfy the judgment;

{b)} If any balance remain due and an execution shall have been is-
sued on the judgment, he shall sell under the exXecution so much of the
property, real or personal, as may be necessary to satisfy the balance
if enough for that purpose remain in his hands. HNotices of the sales
shall be given and the sales conducted as in other cases of sales on
execution. If, after selling the property attached by him remaining in
his hands, deducting his fees, and spplying the proceeds, together with

the Joney collected by him, to the paymenv of the judgment, any balance

shall remain due, the shériff, constable, or marshal shall proceed

to collect such balance as upon an execution in other cases.

{c) Whenever the judgment shall have been paid, the sheriff,
constable; or marghal shall deliver over to the defendent the

attached property remaining in his hands and any proceeds of the property

sttached unapplied on the judgment.

Comment. Section 63L4.2 combines the substance of former Sections 550

and 551. These sections provided:
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§ 68k.2

§ 5§50.

If judgment be recoverad by the plaintiff, the sheriff, constable,
or marshal must satisfy the same out of the property attached by
him which has not been delivered to the defendant, or relcased be-
cautse of a third party claim, or subjected to a prior execution or at-
tachroent, if it he suificient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debts or credits collected by him,
or s¢ much as shall be necessary to satisfy the judgment:

2. If any balance remain due, and an sxecution shail have been
izmsued on the judgment, be must <2l under the execution so much of
the property, real or personal, as may be nccessary to satisfy the
balance, it enough for that purpose remain in his hands, Notices of -
the sales must be given, and the sales conducted as in other cases of
sales on execution,

§ ?ﬁ)

I, after selling ail the property attached by him remaining in
his hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shail remain due, the sheriff, con-
stable, or marshal must proceed 1o collect such balance, as upon an
execution in other cases, Whenever the judgment shall have been
paid, the sheriff, constable, or marshal upon reasonable demand, must
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the property attached unapplied on the
judgment. .
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CHAPIER 3. UNDERTAKINGS

Article 1. General Provisions

§ 489.010, Application of article

h89.010. Unless expressly provided by statute, the provisions

of this article apply only to undertakings reguired in this title,

Comment., Section 485,010 limits the application of this article to
undertaekings in gttachment proceedings. The provisions of this article sup-
plement the general provisions that govern undertakings in Sections 1041-
1059 of the Code of Civil Procedure and are in turn supplemented by specific
provisions relating to particular undertakings in other articles of this

chapter.
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§ 489.020. Definitions

489.020. As used in this article:
(a) "Beneficiary" means the person to be benefited by an undertaking.

(b) "Principal" means the person who files an undertaking.



§ 489.030. Waiver of undertaking

489.030. An undertaking may be waived in writing by the beneficiary,

Comment. Section 489.030 is modeled after a portion of Section 920

(waiver of appeal bond). See also Merrit v. J. A. Stafford Co., 68 Cal.2d

619, 440 P.2d 927, 68 Cal. Rptr. 447 (1968)(parties may agree to appeal bond

in less than required amount). (compare former Section 539(a )(failure to

object deemed a waiver of objection).



§ 489.0L0. Number of suretiss reguired

489.040. An undertaking shall be executed by two or mors sureties.

Comment, Section 489.040 generalizes the provision for at least two
sureties, formerly found throughout the attachment chapter. See former Secw
tions 539, 539a, 540, 553, 555. The requirement formerly found in many of
these sections that the sureties be "sufficient” is continued in Sections
1057 (affidavit of sureties), 489.060 (approval of undertaking), and 489.080

(objection to undertaking). Cf. Tibbet v. Tom Sue, 122 Cal. 206, 54 P. 74l

(1898)(provision for attachment undertaking incorporates Section 1057).

Any undertaking required in this title may, in lieu of tyy or more per-

sonal sureties, be executed by & single corporate surety. See Section 1056.

Cf. Brandt v. Superior Court, 67 Cal.2d, 437, 432 P.2d 31, 62 Cal. Rptr. 429

(1967 )(undertaking in libel and slander action may be made by corporate

surety as well as by personal sureties).



§ 489.050. Estimate of value of property in undertaking

489.050. Where the amount of an undertaking depends upon the
value of property, the undertaking shall include the principal's

estimate of the market value of such property.

Comment. Section 489.050 adopts the method used under Sections 677
{action to set aside fraudulent conveyance) and 710c¢ (third-party claims
on execution), whereby the person filing the undertaking supplies the esti-
mate of value. The provision of former Section 555 for a court-appointed gpe
praisal of property is not continued. However, the judicial officer may order an
appraisal of property upon a subsequent objection by the beneficiary. See

Section 489.100(y).



§ L89.060. Filing and approval of undertaking

L189.060. (a) An undertaking shall be presented to a judicial
officer for approval and upon approval shall be filed with the court
in which the action is pending. The undertaking becomes effective
upcn filing.

(b) Nothing in this chapter shall be construed to preclude

approvael of an undertaking in an amount larger than that required.

Comment. Section 489.060 requires approval of any undertaking under this
title by a judicial officer before it may be filed. This generalizes the.
requirement of former Section 540 {undertaking for relesse of atteched prop-
erty). The judicial officer spproves the undertaking if he determines that
the undertaking on its face and the affidavits of the sureties asre sufficient.
Such approval hes no effect on the right of the beneficiary to object to the
sufficiency of the undertaking.

The undertaking is filed with the court in which the action is pending.
Under prior law, the undertaking was filed with the court Iin some instances
{former Section 540} and with the levying officer in others {former Section
53%9a). However, since an undertaking must be approved by a judicisl officer
in all cases, all undertakings are required to be filed with the court.

See also Section 1057 (clerk to enter undertaking in register of actions).

Subdivision (b) of Section 489.060 is based on a sentence found in

former Section 539.



§ 489.97n. Grounds for objection to undertaking

489.070. The beneficiary may object to the sufficiency of an
undertaking on either of the following grounds:
(2) The sureties are insufficient.

(b) The amount of the undertaking is insufficient.

Comment. Section 489.070 continues prior law. See, e.g., former
Sections 539 (exceptions to sureties, increase of undertaking on motion),
554 (Justification of sureties), 555 (justification of sureties). The
combination of both exception to sureties and adequacy of the amount of
the undertaking in a single cbjection to the sufficiency of the undertsk-
ing iz modeled upon Sections 678 (undertaking in action to set aside trans-
fer of property) and 711-1/2 (undertaking by third-party claimant on

execution).

The qualifications of suretles are set out in Sections 1056 and 1057.
The amount of the undertaking is prescribed in Sections 489.220, 489.310,

489.410, and 489.420. See also Section 917.9.
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§ 489.080. Manner of making objection

489.080. (a) An objection to the sufficiency of the undertaking
shall be made by a noticed motion. The notice of motion shall specify
the precise ground for the objection.

(b) Where the objection is made on the ground that the market
value of the property on which the amount of the undertaking depends
exceeds the value estimated 1n the undertaking, the notice of moticn

shall state the beneficiary's estimate of the market value of the

property.

Comment. Section 489.C80 provides a procedure for objecting to the
sufficlency of the undertaking but places no limitation on the time within
which objections must be made. Contrast former Sections 539, 539a, 553.5,
554 {five days).

Subdivision (b) is new. Its purpose is to facilitate voluntary agree-
ment on the amount of an undertaking by the parties. See Section 489, 100.
Where the partles are unable to agree on property valuaticn, the court

determines the amount of the undertaking. See Section 489.0%0.



§ 48%.090. Hearing and determination of objection

789,090, (a) Unless the parties otherwise agree, the hearing
on the objection shall be held not less than two nor more than five
days after service of notice of motiocn.

{b) The hearing shall be conducted in such manner as the judicial
officer determines is proper. He may permit witnesses to attend and
evidence to be procured and introduced in the same manner as in the
trial of a civil case. He wmay appoint one or more disinterested per-
sons to appraise property for the purpose of ascertaining its value.

{e) If the judicial officer determines that the undertaking is
insufficient, he shall specify 1n what respect it is insufficient and
shall order that an undertaking with sufficient sureties and in a
sufficient amount be filed within five days. If the order is not com-
plied with, all rights obtained by filing the original undertaking
shall immediately cease.

(d) Vvhere the judicial officer determines an undertaking is in-
sufficient, the undertaking shall remain in effect until an undertaking
with sufficient sureties and in a sufficient amount 18 filed in its
place.

(e} Where the judicial officer determines an undertaking 1s suf-
ficient, no future objection may be made to the undertaking except upon

a showing of changed circumstances.

Comment. Section 489.090 is derived from mumerous provisions of the
Code of Civil Procedure. See, e.g., Sections 678, 678-1/2, 679, 7il-1/2,

712, 712-1/2, 833-835, 1030, mnd 1057.
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§ #8909

The time for hearing on the sufficiency of an undertaking in subdivision
(a) continues prior law. See former Section 539.

Subdivision {b} is intended to provide the judicial officer with a wide
variety of tools. He may examine sureties under oath; he may appoint
appraisers; he may order a full-dress hearing. Subdivieion {b) is permissive
rather than restrictive.

If a new undertaking is filed after the original undertaking is found
insufficient, 1t must of course be approved by & Jjudicisl officer before it
ray take effect. Sectlon 489.060. The new or increased underteking is sub-
Ject to objection in the same menner as the original undertaking. Section
489.070. However, a judicial officer's determination that an undertaking is
sufficient is binding in any subsequent proceedings, absent changed circume
stences. Subdivision (e).

Orders for a sufficient undertaking mede under this section are nct

subject to appeal. See Murillo v. Toole, 47 Cal. App.2d 725, 118 P.2d 895

{1941). See also Section 904.1 et seq.
Subdivision (d) is new. The effect of this provision is to continue
the liability of the surety on an insufficient undertsking until the surety
is excnerated elther by the filing of a sufficlient undertaking. or the failure

of the condition of the surety's liability.
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§ 489.100. Hearing unnecessary where undertaking increased to amount of
beneficiary's estimate of property value

489.300. Where an cbjection to an undertaking is made on the
ground that the market value of property on which the amount of the
undertaking depends exceeds the value estimated in the undertaking,
the principal may accept the beneficiary's estimated value .of the
property and file at once an Increased undertaking based upon such
estimate. In such case, no hearing shall be held on the objection,
and the beneficiary is bound by his estimate of the value of the
property in any hearing on the sufficiency of an undertaking filed

by the principal in the action.

Comment. Section 489.100 is derived from Sections 678, 679, T11-1/2,
and T12-1/2. The beneficlary is bound by his estimate of the value of the
property on which the amount of the undertaking depends but may object to

the sufficiency of the ilncreased undertaking on any other ground.
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§ 489.710. Liability of surety

489.110, Notwithstanding Section 2845 of the Civil Code, a Judg-
ment of 1liability on an undertaking shall be in favor of the beneficiary
and against the sureties and may be enforced by the beneficiary directly
against the sureties. The liability of a surety is limited to the
amount of the undertaking. Nothing in this section affects any right

of subrogation of a surety against his principal.

Comment. Section 489.110 supplements Section 1058a. Under Section
1058a, a motion to enforce 1iability on an undertaking is directed to the
sureties. Section 489.110 makes clear that the liability may be enforced
directly against the sureties. In contrast with former law, the beneficlary
need not attempt to satisfy his judgment first from the assets of the principal.

Cf. former Section 552; Bezaire v, Fidelity & Deposit Co., 12 Cal. App.3d

888, 91 cal. Rptr. 142 (1970); Civil Code § 2845. This provision in no way
interferes with the contractual relation between principal and surety.

Section L189.110 1limits only the liability of a surety; the principal
is liable to the beneficiary to the extent of the full amount of damages

caused. See Section 490.020.
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§ 489.120. Limitations period for recovery on undertaking

489.120. A motion to enforece liability on an undertaking shall
be filed and notice served no later than one year after final judgment
in the action in which the undertaking is given has been entered and

the time for appeal has expired.

Comment. Section 489.120 is derived from Section 116fa.
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Article 2. Undertakings to Obtain Writ of

Attachment or Protective Order

§ 489.210. Undertaking required

489.210. Befcore issuance of a writ of attachment or a protective
order, the judiciml officer shaell require that the plaintiff have filed
an undertaking to psy the defendant any amount the defendant may recover

for any wrongful attachment by the plaintiff in the action.

Comment. Section 489.210 supersedes the first sentence of former Sec-
tion 539.

For damages on wrongful attachment, see Chapter 3o (Section 490.010 et
ggg;}. The recovery for a wrongful attachment includes not only damages but
also attorney's fees. See Section 490.020. See also Section 490.010 {acts

constituting wrongful attachment).
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§ 489,.220. Awount of undertaking

489.220. {a) Except as provided in subdivision (b), the amount
of an undertaking filed pursuant to this article shall be one-half of
the amount sought to be recovered by the plaintiff in the asection in
vhich the writ of attachment or protective order is sought.

{b) If, upon objection to the undertaking, the judicial officer
determines that the probable recovery for wrongful attachment exceeds
the amount of the undertaking, he shall order the amount of the under-
taking increased to the amount he determines to be the probable recovery for

wrongful attachment if it is ultimately.determined that there was a wrongful
attachment.

Comment. Section 489.220 supergedes portions of former Section 539
but provides no authorization for decrease of the amount of am undertaking.

Subdivision (a). Subdivision (a) makes no provision for attachment based

on 8 partial smount of a plaintiff’'s claim. Compare the second sentence of
former Section 539.

Subdivision (b). Under former law, the undertaking could be increased

only to the amount for which the writ was issued. See the lest sentence of

former Section 539.
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§ 489.230. Notice to defendant

489.230. (a) The notice of levy of the writ of attachment shall
include a statement, in a form adcpted by the Judicial Council, advising
the defendant that the undertsking has been filed and informing him of hisg
right to objeet to the sufficiency of the undertaking.

{(v) A protective order shall include a statement comparable to the
one required by subdivision (a), the content of which shall be prescribed

by rule adopted by the Judicial Council.
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§ 489.240. Deposit account, or contents of safe deposit box, not wholly in
name of defendant

4189.240. (a) 1In addition to Aany other provision of law, the
provisions of thils section shall be complied with where the following
personal property is sought to be attached:

(1) A deposit account, or interest therein, not standing in the
name of the defendant alone.

(2) Property in a safe deposit vault or box maintained by a bank,
trust company, savings and loan association, or other corporation
authorized and empowered to conduct a safe deposit business and rented
by it to a person other than & defendant.

(v) The amount of an undertaking filed to cbtain a writ of attach-
ment of property described in subdivision (&) shall be an amount not
less than twice the amount sought to be recovered by the plaintiff in
the action in which the writ is sought. The undertaking shall secure
the payment of any recovery for wrongful sttachment by sny person,
other than the defendant whose interest 1s sought to be atteched, right-
fully entitled to such property (which person need not be nsmed speci-
fically in the underteking but may be referred to generally in the same
manner as in this sentence).

(c) Objections to the undertaking may be made by any person claim-

ing to be the rightful owner of the property socught to be levied upon.

Comment. Section k89.240 continues the substance of a portion of former
Section 539a except that the provision for delivery of the undertaking to
the beneficilary through the sheriff and bank is not continued. See Comment
to Section 489.060.
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Article 3. Undertaking to Obtain Release of

Attachment or Protective Order

§ 489.310. Application for release of attachment; proper court; undertaking;
rmaltiple defendants

489,310. (a) Upon reasonable notice to the plaintiff, s defend-
ant wvhose property has been or is subject to heing attached and who
has appeared in the actlion may apply to the court in which the action is
pending, [or, if a writ of attachment is levied in another county, to
a court in such county having jurisdiction in cases involving the amount
specified in the writ,] for an order permitting him to file an undertak-
ing in lieu of any property which has been or is subject to being
attached.

(b) The application shall irclude a statement, executed under oath,
describing the character of the defendant's title to the property amd
the manner in which he secquired such title.

(c) Before making such order, the court shall require the defend-
ant to file with the court in which the application is made an undertak-
ing to pay the plaintiff the value of the property released not exceeding
the amount of such judgment against such defendant. The amount of the

undertaking filed pursuant to this section shall be equal to the lesser of
(1) the value of the property in the plaintiff's application for a writ
or (2) the amount specified by the writ to be secured by the attachment.

The court shall issue such order upon being satisfied that a valid and

sufficient undertaking has been filed.

{d) Where an action is ageinst more than one defendant, any defend-
ant may make such application. The filing of an undertaking by such
defendant shall not subject him to any demgnd against any other defendant;

however, the levying officer shall not be prevented thereby from
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§ 489.310
attaching, or be obliged to release from attachment, any property of
an:}' other defendant. Where two or more defendants have an interest
in the same property, a joint appliea‘tion and undertsking shall be

filed to secure the release of such property.

Comment . Se-ction 489.310 is tased on former Sections 540, 554, and

These sectlons provided:

540, The writ must be dlrected to the sheriff, . . . and require

.him to attach and safely keep all the property of such defendant . . . P

g;}m

such defendant give him security by the undertaking of at
least two sufficient sureties, which must first be approved bys ..
judge of the conrt iusuing the writ, or if said writ 6f attach-
ment in issued to another county then by a judge of a court,
having. juriedietion in. cases involving the amount specified in
th&“iv?it,i‘in'tbe colinty where the levy shall have been, or is
about to be, made, or depesit a sum of money with the sherift,
constable, or mershal in an emount sufficient to satisfy such
demand ageinst soeh defendant, in addition to those costs acty-
glly ineurred to the time of giving the undertaking or the de-
posit of-meney with the sheriff, constable, or marshal, a sum

- bot to exceed 26 percent of the amount of the plaintiff’y de-
mand, and in no event more than one thousand dollsrs ($1,-
000}, or in an smount equal to the value of the property of
such defendent which hae been or is sbout te be attached, in
which case 10 take such undertaking or sum of morey in lieu
of the property which has been or is about to be attached.

Iun the event that the action s ageiust more than one de-
fendant, any defendant whose property has been or in about
to be attached in the action may give the sheriff, constable, or
marshal such uidertaking which must firit be approved by
the judge as. herainsbove provided, or deposit such sum of
money, and the sheriff, constable, or marshal shall take the
same in lieu of such property. Such undertaking, or the de- -
posit of such sum of money, shall not subject such defendant
to, or maka him answerable for, any demand against.any other
dafendant, nor shail the sheriff, constable, or marshal thereby
be prevented from attaching or be obliged to relegse from
attachment, any preperty of any other defendant. ‘Homer,
aych defendant, at the time of giving such undertaking to, cr
depositing such sum of money with the sheriff, conutable, or
marshal, shall fle with the sheriff, constable, or marshal a
statement, duly verified by his cath, wherein such defendant
shall state the thz&qurﬁgl{_his“ﬁtlgam.m; tatt;:che(; propert.:i
‘nxd the manngr inwhich he acquired such title, and aver an
é'felaﬁ’zﬂ the other defendant or defendants, in the action
- in which seid undertaking was given or such sum of money
waa deposited, bas or have not any interest or claim of any
pature whatsoever in or o said property.
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§ 489.:

§ 554.

“Whenever any defendent has appearcd in the acton, such de-
fendant may upon reasonabile notice 1o the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an order to
discharge the attachment wholly, or in part; and upon the execution
of the undertaking mentiored in the next section, an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant atiached; and ali of the property so
released and all of the proceeds of the sales thereof, must he delivered
to such defendant upon the jusiificaiion of the sureties on the under-

taking, if required by the plaintiff. Such justificatior must take place

within five days afis the notice of the filiag of such undertaking.

§ 555:

efore making such order, the court or judze must require an

undertaking on behalf of such defendant, by at least two sureties,

residents and freeholders, or housebolders in the State to the effect
that in cage the plaintifY recovers judgment in the action against the

defendant, by whom, or in whose behalf such undertaking shall be giv-

en, such defendant will, on demand, redeliver the attached property
so released to the proper officer, to be applied to the payment of any

judgment in such action against said defendant, or in default thereof, =

that such defendant and sureties will, on demand, pay to the plaintiff
the full value of the property released not exceeding the amount of
such judgment against such defendant. The cowrt or judge making
such order may fix the surm for which the undertaking must be exe.
cuted, and if necessary in tixing such sum to know the value -of the
property rveleased, the same may bLe appraised by one or more dis-
interested persons, to be appointed for that purpose.  The sureties mnay
be required to justify before the court or judge and the property at-
tached cannot be released from the sttachment without their justifi-
cation if the same is required. '

-



- - - . Article h. Undertaking on Appeal. : . e —

ol - T e

o §‘h89.h10.—-Postjudgment continuance of attachment; increase in undertaking

489.410. (a) At any time after entry of judgment in favor of L
the defendant and before perfection of an appeal under the provisions -
of Section 921, upon motion of the defendant, the trial court may .
crder an increase in the amount of the original undertaking on attach-
ment .in such amount, if any, as is justified by the detriment reason-
ably-tonbe'anticipated by continuing the attachment. Unless .such - N .
undertaking is filed within ten (10) days after such order, the order -~ ~--.
cf attachment shall be discharged, and the property released therefram._ .. . -

(v) If an order increasing the undertaking is made, . the amount o h

of “the undertaking on appeal reguired by Sectlon 521 of-this code
shall be the same 8s the amount fixed by the trial.court in such order, _
(c) Neither the pendency nor granting of a motion timely filed- -~ ...
and served by the plaintiff for vacation of judgment, or for jfudgment -
Aotwitlistanding the verdict or for new trial shall contime an attach;l' ”
-ment-in force, unless an undertaking is made by the plaintiff to pay .. e ST
gll costs and damsges sustained by continuing the attachment. The
undertaking may be included in the undertaking specified in Sectiom
. 921. If not so included, the same procedure shall apply as in case

of an undertaking pursvant to Section 921.

L

© - Comment. Section 489.410 is based  on former Section 553 which provided

in Part: -
553. [Alt any time after entry of judgment and before perfection

of the appeal under the provisions of Section 921 of this code, upon

motion of the defendant, the trial court may order an increase in the .
amount of the original undertaking on attachment in such amount, if any,
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)

§ 489.510

as 18 justified by the detriment reasenably to be antieipated
by continuing the attachmen:, Tnloss sueh undertaking shail
be gxeeuted and filed by at legst tweo surciies within 10 days
after such order, the urder of attachment shall be discharged,
and the property released theretrom. Tre sureties may be
required to justify before the sourt within 10 days after the
undertaking is filed and if they [uil to Qo so, the order of
attachment shall be dischirged and the property released
therefrom, If an order. incraasing the undertaking is made,
the emount of the andertaking on appeal reguired by Section
231 of this eode shull be the same as the amount fixed by
the trial eongt in saidd order. Neither the pendency nor grant-
ing of 2 motien fimely filed and served for vacation of judg-
ment, or for fudgnent notwillistanding the verdict or for new
trial shall eontinwe foree an ittuchment, unless an under-
taking be executed and filed on the part of the maving party
by at least two sureties that the moving party will pay ali
costs and damages sustained by eontinuing the sttachment. The
undertaking may be included in the undertaking apecified in

Section 921, If not 50 included. the same procedure shall apply

As in cose of an undertaking pursuant to Beetion 92L.
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§ 489.420 FRelease from attachment upon filing of undertaking on appeal

489.420. where a defendant appeals and the enforcement of the
Judgment against him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, all property of such
defendant which has been attached in the action shall be released
from the attachment upon the justification of the defendent's
sureties, or written waiver thereof, or upon the failure of the
respondent to except to said sureties within five days after written

notice of the filing of the undertaking.

Comment. Section 489.420 is based on former Section 553.5 which
provided;

553.5. VWhenever a defendant appesls and the enforcement of the
judgment against him 1s stayed by the filing of a sufficient under-
taking on appeal as provided by this code, all property of said defend-
ant which hes been attached in said action shall be released from the
attachment levy upon the justification of the defendant's sureties, or
written vaiver thereof, or upon the failure of the respondent to ex-
cept to sald sureties within five days after written notice of the fil-
ing of the undertaking. If the officer's fees for services rendered
on the attachment are unpald, such officer may retain so much of the
property or proceeds thereof as may be necessary to pay the same.

Note. Section 489.420 provides for release where the defendant appeals
and the trial court in its discretion requires an undertaking and the under-
taking 1s given. B8ee Section 917.9. Perfection of an appeal by the defend-
ant stays the enforcement of the judgment but does not otherwise affect the
lien of attachment. See Section 916. The defendant may, of course, always
obtain a release pursuant to Section 489.410. The provision for the levying
officer's fees has been eliminated. These can be recovered eventually as
costs, pending the final determination in the action.
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CHAPTER 10. LIABILITY FCR WRONGFUL ATTACHMENT

§ 490.010. Acts constituting wrongful attachment

490.010. A wrongful attachment consists of any of the following:

{a) The levy of a writ of attachment or the service of a protective
crder in an action in which attachment is not authorized.

{(b) The levy of a writ of attachment or the service of a protective
order in an action in which the plaintiff dces not recover judgment.

(e) The levy of a writ of attachment on property possessing a
value greatly in excess of the amount of the plsintiff's legitimate claim,

(d) The levy of a writ of attachment cbtained [ex parte][pursuant
to Article 3 (commencing with Section 483.510) of Chapter 4 or Chapter 5
(commencing with Section 484.010)] on property exempt from attachment.

(e) The levy of a writ of attachment on property of a person not

a party to the action.



§ 490.020. Liability for wrongful attachment

490.020. (a) The liability of a plaintiff for caﬁsing a wrongful
attachment includes both of the following:

{1) All damages proximately caused to the defendant or any other
person by the wrongful attachment, whether direct or consequential.

(2) All costs and expenses, including attorney's fees, reasonably
expended in recovering for wrongful attachment,

(b) The liability of e plaintiff for wrongful attachment pursuant
to Section 490.010 is limited by the amount of the undertaking where the
writ of attachment was issued pursuant to Article 1 {commencing with
Section 483.010) or Article 2 {commencing with Section 483.310) of

Chapter 4 of this title.

Comment . Section 490.020 provides a standard that will make the defendent

whole. Contrast Vesper v. Crane Co., 165 Cal. 36, 130 P. 876 {(1913).

Subdivision (a). The extent of wrongful attachment liability is the

actual damage caused by the attachment and ineludes such items as loss of

credit and business losses. Contrast Gray v. American Sur. Co., 129 Cal.

App.2d 471, 277 P.2a 436 (1954); Atlas Dev. Co. v. Hational Sur. Co., 190 Cal.

329, 212 P. 196 (1923); Elder v. Kutner, 97 Cal. 490, 32 P. 563 (1893); Bailey

v. McDougal, 196 Cal. App.2d 178, 16 Cal. Rptr. 20k (1961).

Subdivision {b). Compare Section 489.120 (liability of surety limited).

See Finn v. Witherbee, 126 Cal. App.2d 45, 271 P.2d 606 (1954). The limitation

provided in subdivision (b) does not, however, limit liebility or recovery on a

claim based on a common law theory of relief. See Section 490.060.



§ 490.030. Procedure for recovery for wrongful attachment

490.030. (a} A defendant may recover damages for wrongful attach-
ment by motion filed in the trial court without necessity of an independ-
ent action.

(b} A motion under this section shall not be filed or served on
the plaintiff until after entry of the final judgment in the action

for which damages are sought and expiration of the time for asppeal from
such judgment or, if an appeal is filed, until such appeal is disposed of,
The motion may not be filed or served more than one year after the latest

of the preceding dates.

{¢) The defendant may join in such motion the sureties on an under-
taking for wrongful attschment liability, and any Jjudgment of liability
shall bind the plaintiff and sureties jointly and severally, but the
liability of a surety is limited to the amount of the undertaking.

(&) The procedure for recovery of wrongful attachment damages on
motion of the defendant shall be as provided in Section 1058a for

recovery on an undertaking.

Comment. Section 490.030 provides for recovery of wrongful liability
damages in the same manner as recovery on an undertsking. See subdivision
(a).

Subdivision (a). Subdivision (&) provides for a direct wrongful attach-

ment action against the plaintiff. See Section 490.020.

Subdivision (b). Compare Section L89.17%.

Subdivision {c¢). For the extent of the liebility of a surety, see Sec-

tion 489.120.

Subdivision (d). Section 1058a wms enacted by Cal. Stats. 1972, ch. 391
{AB 605).



§ 490.040., Setoff of wrongful attachment recovery

4g0.040. The amount of any recovery for wrongful attachment shall
be offset insofar as possible ageinst any unsatisfled amounts cowed to
the plaintiff by the defendant on the judgment in the action for which

wrongful attachment damages are swarded.



§ 490.050. Recovery by third-party claimants

L4g0.050. A person not a party to an action whose property is
wrongfully attached is entitled to recover damages for wrongful attach-
ment to the same extent and in the same manner as a defendant in the
action. For this purpose, the person whose property is attached shall
be deemed to be the beneficiary of the undertaking for the attachment
of such property and shall have all rights of the beneficiary, including

the right to recover such demages by using the procedure provided by
Section 490.030.



§ 490.060. Common law remedies not limited

490.060. Nothing in this chapter limits the right to recover for
damages caused by an attachment or protective order on any common law

theory of recovery.

Comment. Section 490.060 makes clear that this chapter does not limit
the common law remedies for wrongful attachment such as malicious prosecution

and abuse of process. OSee, e.g., White Lighting Co. v. Wolfson, 68 Cal.2d

336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).



CHAPTER 11. EXAMINATION OF THIRD PERSON INDEETED

TO DEFENDANT; ADDITIONAL WITNESSES

§ 491.010. Third person indebted to defendant or possessing or controlling
property or credits of defendent; examination

491.010. (a) Any person owing debts to the defendant, or having
in his possession or under his control any personal property belonging
to the defendant, may be required to appear before a Jjudicial officer
and be examined on oath regarding such property.

(b) If the person ordered to appear pursuant to this section
faills to appear, and if the order requiring his appearance hes been
served by & sheriff, or some person specially appointed by the court
in the order, the Jjudicial officer mey, pursuant to a warrant, have
such person brought before the court to answer for such failure to
appear.

[(c) After such examiratiom, the judicial officer may order
that property belonging to the defendant be attached in the manner

and under the conditions provided by this chapter. ]

Comment. Sections 491.010 through 491.040 reenact the substance of
Sections 545 through S45.3 of the Code of Civil Procedure. Section 491.010
is based on Sectlon 545. Section 545 provides as follows:

545. Any person owing debts to the defendant, or having in his
possession,or under his control, any credits or other persomal property
belonging to the defendant, may be required to atternd before the court
or judge, or & referee appointed by the court or judge and be examined
on oath respecting the same. The defendant may also be reguired to
attend for the purpese of glving information respecting his property,
and mey be examined on oath. The court, Judge, or referee may, after
such examination, order persongl property, capable of manual delivery,
%o be delivered to the sheriff, constable, or marshal on such terms
as may be just, having reference to any liens thereon or claims against
the same, and & memorandum to be given of all other persconal property,
containing the amount and description thereof.

Xi-1l



§ 491.010

If the defendant or other person ordered to appear pursusant to this
section fails to do s0, and if the order requiring his appearance has
been served by a sheriff, constable, marshal, or some person specially
appointed by the court in the order, the judge may, pursuant to & warrant,
have such defendant or other person brought before the court to answer for
such failure to appear.

The apparent ability of the plaintiff under Section 545 to examine the
defendant regarding his property 1s limited to an examination concerning
matters relating to the examination of the third person and does not include
a general examination of the defendant regarding his property. In short,
Section 545 does not provide the equivalent of the postjudgment creditor's

examination. See Ex parte Rickletonm, 51 Cal. 316, __ P. __ (1876). Compare

Code Civ. Proc. § 71k.
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§ 491.020. Examination; attendance of persons outside county; 150-mile limit

491.020. TWo person shall be required to appear pursuant to
Section 491.010 outside of the county in whiech he resides or in which
he has & place of business unless the distance to the place of hearing

is less than 150 miles from his place of residence or place of business.

Comment. Section 491.020 is substantively identical to Section 545.1
of the Code of Civil Procedure. Section 545.1 provides as follows:

545,1. No person shall be required, pursuant to Section 545 of
this code, to attend before a judge or referee outside of the county
in which he resides or in vhich he has & place of business, unless
the distance to the place of trial is less than 150 miles from his
place of residence or pluce of business.

See Ccxgent to Section 491.010.
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§ 491.030. Order for examination of third person outside county of residence -
or place of business

491.030. (a) When the third person dces not reside or have a place
of business in the county where the mction is pending, an order for his
examinetion, authorized by Section 491.010, may be made by any Jjudicial
officer of a court of similar jurisdiction of the county vhere the third
person resides or has a place of business or, if no court of similar
Jurisdiction is in the county, by a court of higher jurisdiction therein,
upon filing with the clerk of the court & certified copy of the complaint
in the pending action and an affidavit showing the existence of the facts
regquired to be shown herein.

(b) The fee for filing pursuant to this section shall be four dollars
($4) when filing is in a municipal court and five dollers ($5) when filing

is in a superior court.

Comment. Section 491.030 is substantively identical to Section 5uL5.2 of
the Code of Civil Procedure. Section 545.2 provides as follows:

545.2. When a defendant or a garnishee does not reside or have a
place of business in the county where the action is pending, an order
for his examination, authorized by Section 545 of this code, may be made
by any Jjudge of & court of similar jurisdiction of the county where the
defendent or garnishee resides or has & place of business, or if no court
of similar jurisdiction i1s im the county, by a court of higher jurisdic-
tion therein, upon filing with the clerk or the judge of the court a
certified copy of the complaint in the pending action and upon presenting
to the judge of the court an affidavit showing the existence of the facts
required to be shown herein. At the time of filing the certified copy of
the complaint, there shall be paid to the clerk or judge, as and for &
filing fee, the sum of four dollars ($4) when filed in a justice court;
the sur of five dollars {$5) when filed in a superior court.

See - Comment to Section 491.010.
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§ 491.040. Witnesses; compelling appearance; testimony

491.040. 1In any proceeding for the examination of & third person
under this chapter, witnesses, including the defendant, may be required
to appear and testify as to matters relating to the examination of such

person in the same manner as upon the trial of an issue.

Comment. Section 491.040 is substantially the same as Section 545.3
of the Code of Civil Procedure. Section 545.3 provides as follows:
S45.3. In any proceeding for the examination of & defendant or

a garnishee under this chapter, witnesses may be regquired to appear

and testify before the judge or referee in the same manner as upon the
trial of an 1ssue.

See Comment to Secticn 491.010.
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Sec. . Chapter % {commencing with Section 537) of Title T of

Part 2 of the Code of Civil Procedure is repealed.

Note. The text of the repealed sections and their present disposition
is set out in the Appendix.



APPENDIX

CODE OF CIVIL PROCEDURE SECTIONS 537-561
(disposition under draft statute indicated in the margin)

537. The plaintiff, in an action specified in Sectioi~
537.1, at the time of issuing the stunmons, or at any time
afterward, may have the property specified in Section
537.3 of a defendant specified in Section 537 2 attached in g \83.010
accordance with the procedure provided for in this o~
chapter, as security for the satisfaction of any judgment
that may be recovered, unless the defendant gives
security to pay such judgment, as provided for in this_~
chapter. _

537.1. An-action referred to in Section 337 is an actioiT~
or actions by the same plaintiff in which the total sum
claimed, exclusive of interest, attorneys’ {ees and costs, is
- five hundred dollars ($500) or more and which is one or
more of the following: _
{a) An action against a defendant described in
subdivision {a)}, {(b) or {¢) of Section 537.2 for a liquidated
sum of mopey based upon
{1} Money loaned; or
(2) A negotiable instrument; or
{3) The sale or lease of, or 4 license to use, real or
personal property (including, without limiting the -
generality of the foregoing. goods sold and deliveredon . | ¢ ¥8a.030
open account); or '
{4) Services rendered,
_ if the claim is not secured by any mortgage, deed of trust
or security interest on real or personal property or, if
- priginally so secured, such security has, without any act of
~the plaintiff, dr the person to whom the security was
given, become valueless. The fact that interest, attorneys’ -
fees, costs or any combinution thereof are claimed by the
plaintiff in addition to the principal amount of the debt
shall not make the clim unliquidated within the
meaning of this section. defendant described —_— -
(b} An actiun against a2 delfendan SCT1 : :
' subdivision (dy of %ecti_on 537.2 for the recovery of :?uc::t;nﬁad:oﬁ

money. L U
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537.2. The defendants referred to in Section 537 arer—
{a} All corporations organized under the CGeneral
Corporation Law or under Part 4 (commencing with
Section 13400) of Division.3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business. ’
corporations. o . _ -
(b) All partnerships organized under the Uniform see § 482.010
Partnetship Act (Chapter 1 {commencing with Section
15001} of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
(commencing with Section 13501) of Title 2 of the
Corporations Code) or a law of any foreign state or
jurisdiction authorizing the formation of general or
timited partonerships. :
{c} Individuals engaged in a trade or business. =
(d) Any person not residing in this state (including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 {(commencing .
with Section 6403} of Part 11 of Division 1 of Title I of the '
Corporations Code, and any foreign partnership which | Not eontinued. See
has not filed a designdtion pursuant to Section 15700 of Note to § 482.010.
the Corporations Code), or who cannot after due -
diligence be found within this state, or who conceals
himself to avoid service of sumimons S

537.3. The property referred to in Section 537 is the S
following property not exempt from execution (without see § 486.020(a)
regard to whether a claim of exemption shall be filed}i— - . _

~

{a) With respect to "céfﬁéllations and purtnership.‘?\ i
referred to in subdivisions (a) and {b) of Section 337.2,all  § 486.010{a), (»)
corporate property and all partnership property. — " S

{b} With respect to mdividuals referred to in~ § 486.010{¢)
subdivision {c) of Section 537.2 all of the following:

1) Inventory. | 7 |
- {1) Inventory = § 486.010(c)(5)

{2) Accounts, contract rights, chattel paper, ang
general intangibles consisting of any right te payment
of money {exclusive of those referred to in paragraph -
{3) of this subdivision}, except any such individual § 486.010(c)(2).
claim with a principal balance of less than one hundred o
_fifty dollars {$150). e



§ 537.3
(3) Bank accounts and cther deuosit accounti——

excent the firsd one thousuna dollars 151,060) balance

in any single Lank ov branch bank (bat, if the

defendant bos gecovals + more than one bank or _

»e arc the court toeu asoclicat

bra‘nc!flh %zj,n_, the court, upou application of the § 486.010(c)(2),

plaintitl ut the hewrios .

I 0rG et for i Section 338.4,
may direct that the writ be ievied on balances of less
than one thousand deliars (§1(#4) in a given bank or
branch bank if an aggregate of one thousand doliars
($1,000) 11 ulf such accounts remains free of thelevyy:

4y Seeurities. ) O § 1486.010(c){8)

e

- T o
(&) imguipuenc

§ 186.010(c)(3)

{(6) Resl estate, incleding any leasehiold estate with _
an unexpired term of one yesr or more. C—  § 486.000(c}(7)

The court, however, upon application of the defendantaty ™

the hearing provided for in Section 338.4 or at any time

thereafter unon five days” notize to the plaintiff, shall ‘

exclude fror: the effect of the levy or release from the ¢ 183.070, 183.000(b),
levy, as the cuse may be, any of the foregoing property  186.020

which the court finds is necessary for the support of the

defendant and his family after taking into consideration

all of his other income and assets not sulsject to levy or not

levied upon.

The terms used in thir subdivision vhich are defined in See definitions, Chapter 1
the Commercial Code shall hove the meanings therein  {$§ 480.010~480.220)
specified. . .

{e) With respect to a defendant roferred to n— ’

subdivision {1} of Secction 3372, ail preperty of the  not contin
defendant. ' U 7 _

837.5. In cuses of sliachinent the clerk of che court™—
with whom the complaint is filed, f requested by plaintiff
m writing &t the time of filing the complaint, shall oot -
make public thxe fuct of the filing of the compiaint, or of § 481.050(a}
the issuance of the attachment, until after the filing of the
return of service of the nouce and temporary restraining
order or of the writ ¢f attachment if issued without
notice, except that if the return of service of the notice

-3~ B



§ 537.5
and temporary restraining order or of the writ of
attachment is not made within 30 days after the filing of
" the complaint in the action, the clerk of the court with § 481.050(a)
whoin the complaint is filed shal! make available to the ,
public the records and documents in such action__-
However, the clerk of such court shall make the entiré——
file in the action available for inspection at any time to g 483 .050(b)
any party named in the complaint, or to his attorney.’_——
The request by plaintiff that the fact of filing of a
complaint or ‘issuance of an attachment not be .made
public may take the form of a notation to that effect, § 481.050(c)
made by rubber stamp or other suitable means, at the top -
of the first page of the complaint filed with the clerk __— '

538. A plaintiff desiring the issuance of a writ of —~
attachment shall file with the court an application '
supported by an affidavit or affidavits based upon the  §§ 483.020, 483.030
personal knowledge of the persons subscribing thereto
and showing all the following: e

{a) That the action is one in which the issuance of 2
writ of attachment is proper under the provisions of  § 483.020(a)
. Sections. 337 to 337.3, inclusive. : . e

{b) That the indebtedness claimed in the complaintis

justly due and presently owing to the plaintiff by the
defendant, over and above all legal setoffs or
" cross-complaints, or, if the action is one against a '
defendant described only in subdivision {d) of Section § 483.020(v)
537.2, the ainount claimed by the plantff against the
defendant and that the plaintiff believes that he has a

valid cause of action for an amoeunt of money equual to that
sum, .

(¢} That the attachment is not sought and the action”
- is not prosecuted to hinder, delay or defraud any other  § 483.020(e)
creditor of the defendant. _ e

{(d) That the plaintiff hus no information or belief that —
the defendant has filed any proceeding under the
National Bankruptcy Act or has made a general )
assignment for the benefit of creditors, or, if any such  § 483.020(&)
proceeding has been terminated, that the claim of the :
plaintiff was not discharged in such proceeding. .

wljer



338.1. The court or a commmissioner thereof, if satisfied
that the affidavits submitted by the plaintiff pursuant to
Se-ctlon'SSS have established a prima facie case and that
the sction is one in which an attachment is properly
:ssuabie under the provisions of this chapter, shali issue 6§ 485.010-485.030
wrth?ut any prior notice to the defendant a notice of -
hearing and temporary restraining order conforming to
the provisions of Sections 538.2 and 538.3 for service upo
the defendunt. syl

Nfﬁ:ither notice of the restraining order issued pursuant
to this section nor service of a copy thereof upon any bank

*

shall require any bank to observe the terms of the oo $ 485.070
rostraining order. ,
\

538.2. The notice of hearing issued pursuant to
Section 538.1 shall provide for a hearing on the question
whether a writ of attachment shall issue to be held seven
business days {exclusive of Saturdays, Sundays and legal
holidays) after -the service of the notice upon the
defendant or upon the first regular date Jaw and motion :
matters are heard thereafter, whichever occurs later. The  §§ 483.0h0, 1485.080
notice and temporary restraining crder shall be served , . )
and return of service shall be made as provided in this
code for the service of 2 summons and complaint. The
notice shall be accompanied by a copy of the complaint
and a copy of the affidavit or affidavits filed by the
plaintiff under Section 538. e

338.3. The temporary restraining order issued —
pursuant to Section 538.1 shall prohibit prior to the .
hearing any transfer by the defendant of any of his  § #85.050
property in this state subject to the levy of a writ of
attachment, qtherwise than in the ordinary course of _
‘business, and %‘xe issuance by the defendant of any checks ™™
in excess of an aggregate of one thousand dollars ($1,000)
_against any of his bank accounts in this state to withdraw
any sums subject to such levy, which would reduce the
aggregate arnount remaining on depaosit to less than the
amount of the plaintiffs claimn, and the opening of any_____
new bank accounts by the defendant. Without limiting™——
the generality of the phrase “'not in the ordinary course
of business”, the paymeni by the defendant of an § 1485.0
antecedent debt shall not be considered int the ordinary 5.050
course of business within the meaning of this section. ' .

§ 485.060

. -5-



§ 538.3

Notwithstanding the toregoing, checks may be issued by
the defendant for anv of the following purposes:
(a) To cover any payr olis {(inciuding ol fringse
benefits and mthholemg taxes) falling due in the
regular course after the service of the temporary
testraining order snd prior {6 the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars (8300} per week for any individual  § 85,060
employee. :
b} In payment for goods thereatter delivered to the
defendant C.G.D. for use in his trade or business.
{c} In p.;vrrwnt of taxes if penalties mil aecrue for
any delay in payraent.
- id) I paymernt of legal feey for the representation
of the defendant in the action.
The temporary restraining order shall expire by its b T —
unless a writ of attachment is issued and levied within 30 , |
days after the service of the order or if the defendant _
. service rder ar 1 e geien § 1485.090
gives an undertaking as provided m Section 333 i the
amounk of plaintiff’s claim as security for the payment of
any ;udgmtnt recovered by the Lnnhii The resn'ginirﬁ?—":
order shall be vucated by thv court upan ex parte
application by the defendant if the court is satisfied that
there is no danger that sufficient property of the
deferdant to secure the plaintiffs claim will not be  § 485.100
available and subject to the levy of a2 writ of attachment, -
if one is directed to be issued at the hearing provided for
in Section 538.4. T

538.4. The hearing shall be held before the courtora .
comnmissioner thereof on the day specified and shall take Thot continued
precedence over all other matters not of 4 similar nature .
pending on that day. If the defendant does not appear at—
the hearing, in person or by counsel, the court, without
taking further evidence, shall direct the clerk to
immediately issue a writ of attachment. Each party shall - §§ 183.060, ¥83.070
serve upon the other at least 24 hours before the hearing _
any affidavits intended to be introduced at the hearing,
unless the court at the hearing for good cause shown
permits the mtroduction of affidavits not previously .
served. Either party may also introduce oral evidence at™ =~
the hearing and the defendant shall make available fo se:agenerally
oral examination at the hearing himself or an officer o:\ 3.090
agent of the defendant with knowledge of the transaction 1ot continued
ors which the complaint is based, unless the court for good
cause shown excuses compliance with this requirement, _.—
Upon the basis of the avidence introduced at the hearing,
the court shall determine whether the case is one in
which an attachment is properly issuable and whether
there is .any reasonable probability that the defendant
can establish a successful defense to the claim assertedﬁ_ﬂ__

by



§ 538.1

the plaintifl. If the court finds on the basis of I
prepunderance of the evidence that grounds‘ f‘qr_the

fwsuanice of an attuchment exist and that the plaintiff has
" established the probabic validity of his claim and the

absence of any reasonable probahility that a successful § 483.090(a) )
defense ean be asserted by the defendant, the court shall _ _
dirert the colerk to immediately issue a wrd 10i"

artuchment: otherwise, the court shali dissq}ve the _—

temporary restraining order. The court may direct the ™~ .
order in which the writ shall be levied upon different $ hB

assets of the defenidant, if in the aggregate they exceed in 3.090(¢)
value an amount clearly  adequate to secuse any
judgment which may be recovered by the ptamt.ztf e

538.3. Notwithstanding the provisions of Sections 33%
to 538 4, inclusive, the court shall, upon application by the  §§ 484,010, 484,210,
plaintiff, direct the immediste issuance of a writ of 484.220
attachment without any nctice of hearing {or, under .
subdivision (¢) below, without any hearing) if any one or
more of the following conditions exist:

{a) A bulk sales notice has been recorded an
published with respect to property of the defendant
pursuant to the provisions of Division 6 {commencing § ¥84%.010(b){(2), (e}
with Section 8101) of the Commercial Code, such writ to :
be issued upon the filing of the application provided for
i1 Section 538 but to be limited to the goods covered b
the buik sales notice; or an escrow has been opene%<
pursuant to the previsions of Section 24074 of the Business S
and Professions Code with respect to the sale by the : . :
defendant of a liquor license, such writ to be issued upon § 184.010(¥)(3), (o)
the filing of the application provided for in Section 538 . ‘
but te be limnited te the attaching creditor's pro rata share
of the proceeds of the sale in eserow. _ <

{b) The plaintff establishes to the satisfaction of the
court that there is a substantiai danger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be
attached, such writ to be issued upon the filing of the

application provided for in Scction 538, <
(¢} The notice and order issued pursuant to Section

538.1 cannot be served with the use of reasonable

dilizence upon the defendant within 10 duys after its

issuance and the court is satisfied that the defendunt has  see § 48k.010(d) (k)
departed from this state or conceals himeelf to avoid :
service of the notice, such wiit to be issued after the

expiration of such 10-day period. . "

-7 -
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$ 538.5
{d) The defendant is ane described mn subdivision A

of Section 537.2, such writ shall be bvucd upon the filing
of the application provided or in sectisn 338, 4 writ of
attachnient (11 which is issued noder this subdivision and
levied upon property of a dofendant described in
subdivision (d} of Section 337.2 bal who is not deseribed
in subdivision {a), (b} or {¢} of Secton 3372, or {2)
which is issued under this subdivision based upon a claim
which is not described 0 subdivision (a) of Seetion 537.1,
shall be released snd discharged by the court upon
motion of the defendant i the defendant files a general
appearance in the action. If a writ of attachment is issued —

under this subdivision and tevied upon property of a

defendant who is described in subdivision {a), (b} or (¢}

of Section 537.2 based vpon a claim described in

subdivision (a) of Section 537.1, the defendant may at any .
time after such levy, upon seven business days’ notice to § 484.030
the plaintiff, request a hearing pursuant to Section 538.4.

At such hearing, unless the court makes the findings

required by that section for the issuance of a writ of

attachment, it shall release and discharge the writ. ___—-

.
Not continued. See
Hote to § 48L4.010.

539. (a) Before issuing the notice and order pursuant ™~
to Section 538.] or the writ pursuant to Section 538.5,the ¢ 189.210
plaintiff must file with the clerk or judge a written .
undertaking with two or more sufficient sureties, to the—§ 469.0%0
effect that if the defendant recovers judgment, thé——
plaintiff will pay all costs that may be awarded to the
defendant and all damages which he may sustain by
reason of the restraining order or the attachment, not
exceeding the sum specified in the undertaking, and that ;
if the restraining order or the atiachment is discharged  Gompare § 490.020
on the ground that the plaintiff was not entitled thereto
under Sections 337 to 537.2, inclusive the plaintiff will pay
alt damages which the defendant may have sustained by
reasont of the restraining order or the attachment, not
exceeding the sum specified in the undertaking. The sum
specified-in the undertaking shall be one-half (}4) of the 18
principal amocunt of the total indebtedness or damages § 409.220
claimed, excluding attorneys’ fees. Nothing herein shall ~
be construed to preclude the acceptance of an g 489.060
undertaking in which a larger sum is specified, if such
undertaking be offered. The court on ex parte application '
of the plaintiff, may by written order, ditect the issuance  Not continued. See
of the restraining order or the writ on the filing of an  § 489.220.
undertaking in a lesser sum, if the court is satistied thaL_,_::—- T
the defendant will be adequately protected thereby. The
damnages recoverzble by the defendant pursuant to this e
section shall include all damages proximately caused by ¢ § 490.020.
the service of the restraining order or the levy of the writ
of attachment. e

8-



§ 539

At any thoe after the issuing of the restraining order or
the attachment, but not later than Hye days after actual hggh?.gco’m’ 489.080,
notice of the levy of the writ of attachment, the
defendant may except o the suific iency of the sureties,_—— *
If he fails to do s0, he is deemed ko have waived tih“-eom;m'e § 489.030
objechion to them. When P*m:pteu to, the plaintiffs
sureties, within five days from service of written notice of
exception, npon notice to the defendant of not less than
two nor mere than five days, must justify before the judge
or clerk of the court in which the action is pending, in the
same Manner as upon bail on arrest; and upon failure to
justify, or if others in their place fail to justify, at the time
and place appointed, the writ of attachment must be
vacated. _—

The court, at any tirme after issuance of the restraining
order or the writ, o motion of the defendant, after notice
to the plaintiff, or at the hearing pursuant to Section § 489.220(p)
5384, may order the amount of the undertaking

increased. —

{b) The hability of " any surety furnishing a bond

pursuant to this section, if any, mav be enforced on

motion in the triai court without the necessity of an

independent action. Notice of the motion shall be served

on the persons whose liability is sought to be enforced at

least 30 days prior to the time set fur hearing of the

motion. The notice shall stute the wmnount of the claim

and shall be supported by un dfﬁdru it or affidavits setting S
forth the facts on which the claim is busedd. Such notice  Not continued bere;
and affidavit may be Sery ed in accordance with any ~ Cowpare Cal. Stats,
procedure authorized by Chapter 5 {commencing with 1972, Ch. 391
Section 10103, Title 14, Purt 2. Judeinent muy be entered (a.B. 605).

in accordance with the noltice against the person or ;
persons served therewith, unless such person or persons
shall serve and file an affidavit or affidavits in opposition

to the motion showing such facts as may be deemed by
the judge hearing the motion sufficient to present a
triable issue of fact. If such showing is made, the issues to

be tried shall be specified by the court and trizal thereof
shall be set for the earliest date convenient to the court,
allowing sufficient time for discovery. The surety shall
not obtain a stay of the proceedings pending the
determination of any third-party claims. Affidavits filed
pursuant to this section shall conform to the
requirements prescribed for affidavits filted pursuant to
Section 437c. e

§ 489.090




§ 53%:. Levy on bark acoomi, savings and joan association

shivee or gerlificats, or propevty i safe deposit bhox net

whotly i meme of defendant

I che debt, oredli, of then porsonat property sought tu be ab

tached is (a) any bandk account, or inlerest therein, not standing in
the name of the defendant or detendants or stending in the name of
the defendant gy Felimianis aud one or more otlier persons who are
not defendants, or ) any ssvings and loan associgtion share, in-
vesiment certificate, o1 ascount, or interest therein, not standing in
the name of the defendant v defendarts or standing. in the name of § 1‘39.2;‘0(&)
the defendant or defendants and in one or more other persons who
are not defendants, or {¢) oroperiy in 2 safc deposit vault or box
maintaines by a bank, trgst company, savings and lean assosiation,
or ofher corporstion authorized and empowered {0 conduct a zafe
depacsit busiress and rented by 3 1o 2 person or ersons other than
a defendant or defenidants or renwed by it {o one or more such de-
fendants and fo one or more other persons who are not defendants,
the provisions of this section angd of Section 335 shall be complied
with; otherwise, the levy shall not be effectunl for any purpose angd
shall be disregarded, The plaintiff shall provide and concurrently § 489.060
with the lovy of the writ of attachment the sheriff, constable, or *
marshal shall deliver Lo such bank, trust company, savings and loar
association, or safe deposit corporation & bond in an amount hot less

 than twice the armount of the plaintiff’s claim indemmifyving the per-

son or persons, otler than ibe defondant or defendsants whose in-

terest is sought to be attached, rightfuily entitled 10 such debt, credif,

or cther personal properiy (which person or persons need not be § 489.250(b)
named specifically in s2id bond but may be referred to generally in

the zame manrer az in this sentence?, against actual damage by rea-

son of the taking or holding of such debt, credit, or other personal .

property and agsuring to such person or persoens the return thereof to

him or them upon proof of his or their right thersto. Upon c’ieliver?z:

to it of the aforesaid bond sueh hank, trust company, savings and

loan association, ur safe deposit corporation shall comply with the

writ of attachment and shall not be Vaide to any person by reason

of such compliance or by reason of the nohpavment of any check or

other order for the payment of monasy drawn against the account '

or other credit so aftached and presented while the attachment is  § 487.440(c)
in force or by reason of refusal to pay any withdrawal in respect '

_of the share, investment certificate or actount so attached while the

~

attachmenrt is in force or by resson «f the removal, pursuant to the

levy, of any of the contents of such safe deposit vault or box or by

reason of the refusal of such bank, trust company, savings and loan

association, or safe deposit corporation tu permit access to such sage<-

deposit vault er box by the renter thereof, Tha oo deseribed above

shall be excenied by the plaintiff or plaintiffs with tweo or more suffi-

clent sureties. Xxceptions to the sufficiency of the sureties may be

taken by any perscn claiming to be the righiful owner of the debt, § 489.080, 489.070
credit, or other personal property levied upon, in the same manner 080, 1489.240(e
as that provided in Sertion 530 of this code and when sxcepted to the :
sureties must justify in the same manner as that provided in zaid

el lm
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Section 339. The bank, trust company, savings and Ioan a.ssdciation, - Not

opr safe deposii corporation to whom any such bond is delivered shall C om::;:tigug&l;age;m
deliver it as directed by the obligees thereof. Before giving access 18— * .
any safe deposit vault or box the bank, trust company, savings and -

ioan association, or safe deposit corporation may demand payment

to it of all costs and expenses of opening the safe deposit vault or box ;ei'g;g;'e #o Fio. c°d.°
and all costs and expenses of repairing any damage 1o the safe de- _

posit vault or box caused by the opening thereof. e

§ 540, Direction and command of writ; undertaking in lien of property;
statement of nature of defendant’s title; multiple wrils

The writ must be dirccted fo the sheriff, or a constable, or murshal of § 163?.030
any county in which pruoperty of such defendant may be, and must require
him to attach and safely keep all the property of such defendant within kis .
county not exempl from attachment, or so much of the property of suck
defendant az may be sufficient to- satisfy the plaintiff’s demand against Not continued. See
such defendant, the amount of which must be stated in conformity with § 487.010.
the amount stated in plaintiff’s affidavit filed pursuant to Section 638,
not exceeding the amount of the complaint, snless such defendant give him :-
aecurity by the undertakitip of at feast two sufficient sureties, which must
first be approved by a judpe of the court issuing the writ. or if said writ
of attachment i3 issued to another county then by a judge of a court, hav-
ing juriadiction in cases involving the amount specified in the writ, in the
county where the leyy shell have heen, or is abouil to be, made, or deposit
a sum of money with the sheriff, constable, or marshal in an amount )
sufficient to satisfy such demand against such defendant, in addition to  § 489, 310(!)-&:)
those coats mctually incusred to the time of giving the undertaking or ihe
deposit of money with the sheriff, constable, or marshal, 1 sum pot to ex- *
ceed 25 percent of the smount of the plaintifi’s demand, and in no event
mor: than one thousand dollars ($1,000), or in an amount equal to the
value of the property of such defendant which has been or is about to be
attached, in which case to take such undertoking or sum of money in lieu
of the property which has been or is about to be attached. —

In the event that the action is against more than one defendant, any de-
fendant whose property has been or is shout to be attached in the action
may give the sheriff, constable, or marshal such undertaking which must
first be approved by the judge asz hereinabove provided, or deposit such
sum of money, and the sheriff, constable, or marshil shall take the same in
lieu of such property. Such undertaking or the deposit of such sum of
money, shall not_subject such defendant to, or make him answerabie for,
any demand against any oiber defendant, nor shall the sheriff, constable, '
or marshal thereby be prevented from attaching or be obliged to release  § 489.310(4)
from attachment, any properiy of any other defendant. However, such
defendant, at the time of giving such undertaking to, or depositing
such sum of money with the sheriff, constgble, or marshal, shall file
with the sheriff, conatable, or marshal a statement, duly verified by his
oath, wherein such defendant shali staie the characier of his title 1o the
aitached property and the manner in which he acquired such title, and
aver and declare that the osther defendant or defendants, in the action in
which said underlaking was given or such sum of money was deposifed, has
or have not any interest or claim of any nature whatscecever in or to said

property.



§ 540

Several writs may be issued upon the same affidavit and undertaking . See Chapter 4, Articles
simultaneously or from time to time within 60 days after the filing of the 2 and 3, and Chapter 5,
affidavil and undertaking, to the sheriffs, constables, or marshals of any - Article 3. BSee also
comnty or eountics, whether or not any writ previously issued has been Comment to Eection
returned. — 483,310,

. 541, Securities, as defined in the Commercial Code, — -
;shall be levied upon as provided by Division. § L8714
. (commencing with Section 8101) of ‘the Commercial § wr.ho

Code. _ _ I

& 542. Instructions; manner of execution of writ ‘
'\~

The sheriff, constable, or marshal, to whom the writ is directed and de-
livered, muat, upon receipt of instructions in writing, signed by the plain-
tiff or his attorney of record, and contzining a description of the property, . see §§ 487 010,
and in the case of real property or growing crops the name of the record 030
owner of the rea! property io be attached, or upon which the crops are )
growing, execute the same without delay, and if the undertaking men-
tiened in Sectivon 540 of this code he not given, as follows: e

"ﬁ.

1. Real property in name of defendant. . ‘
1. Reai property, standing upon the records of the county in the na
of the defendant, must be attached, by recording with the recorder of the
county & copy of the writ, together with a deseription of the property at-
tached, and a notice that it ia attached, 2nd by serving an cccupant of the
proneriy, if lthere is one upon the property atf the time service is attempted,
with a similar copy of the writ, description and notice, or if there is no
occupant then on the property, then, by posting the same in a con- .
spicuous place on the property attached. Service upen the occupsnt may be § h8T7. 310
made by leaving said copy of the writ, deseription and notice with the
occupant personaliy, or, in his absence, with any person, of suitable age
snd discretion, found upor the property at the time service thereof is at-
tempied and whe i3 either an employee or agent of such occupant or &
member of his family or household. Where the property described in the
noties consists of more than one distinet lot, parcel or governmentel sub-
division and any of such lots, pareels, or governmental subdivisions lie with
relation to any of the others so as to form one or more continucus, un-
broken tracts, one service or posting need be made as to each such EGHW
sus, unbroken traci.

la. Crops growing om real property in name of defendant,

la. Growing crops (which, until severed, shall be deemed personal prop-
erty not capable of manual delivery), growing upon real property stand-
ing upon the records of the county in the name of the defendant, must be S
attached by recording with the recorder of the county a copy of the writ,
together with a description of the growing crops to be attached, and of § 1'87-31'0(')
the real property upon which the same are growing, and a notice that such - :
growing crops are attached in pursusnce of the writ, and by serving an
occupant of the real property, if there is one upon the real property at
the time service is attempted, with & similar copy of the writ description
and notice, or if there is mo oceupant then on the real property, thil:l-.’__’_-

“12~
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by posting the same in a vonspicuous puace on the real property.
agpon the oceupant may be made Ly leaving said ecopy of the writ, {}L‘—_
seripiion und notice with the ecoupant personally, or, in his absence, with
any persan. of suitable ame and diserction, found upon the real property
ab the time sorviee thereof is attempied and whe is either an employee of
agent of such oecupint or a member of his family or household. Where
the real praporty degeribed in the notice cousists of more than one dis-
tinet iot, parcel or governmental subdivision, and any of such ints, paveols
or governmental subdivisions lig with relation to uoy af the otherd 80 as to
forin one orf Mois coulinuons nbroken Lracts, one service or posting nweed

Seryies ——

§ 487.340(c)

—

§ 487.340(a) *

be made s to vach zuch contimirus unbroken trdct . -=.;-';
Whenover growing erops hive been attached under the provisions ot '

thix subdivision, which will ureatiy deterioonte in salue, unless proj<tly
cubtivated, varaed for, harvestod, packed o1 sold, the court issuing such writ,
upon apolication of the person in whose Tavor the writ runs, and after dus
notice 1o the owner of vald proveriy, may divect dhe sherdff te take pos-
gession of spid property and to cultivate, care far and prezerve the same
and, when necessary, harvest, pack and sell sueh property.  Any sale of such
projwrty shell be made in the same manner that properly 2 zold on cxeon-
tion amd the procesds must be retatned by the sheriff to be applied to the
satisfaetion of any judgment which may be vecovered in the action in which
said writ is issued. The eourt shall ordee said applicant to pay such ex-
penses in advance If the court may deem it proper, or may divect that the
whole or any part of such experses be paid from the proceeds of any sale
of such property.

§ LB7.510

2. Real property in name of third party. \

2. Real property, or any inierest therein, belonging to the defendant,
and heid by any other person, or standing on the records of the county in
the name of agny other person, must be attached in the same manner us
is real preperty standing upen the records of the county in the name of
the defendant by the provisions of subdivision I of this scction and the
notice of attachment shall state thai the real property therein described,
and ary interest of the defendant therein held by or standing on the rec-
ords of the county in the name of such other person {naming him}, are
atiached. In addition, a similar copy of the writ, description and notice
shall be delivered to such other persen, or his agent, if koown and within
the county, or left at the residence of either, if within the county. The
recorder must index such attachment when recorded, in the names, both of
the defendant and of the person by whom the properiy ix held or in whose

§ 487.310

name it stands of record. e
Za. Crops growing on real property in name of third party. \

Z2a. Growing crops Jwhich, until severance, shall be deemed personst
property not capable of manual delivery), or aay interest therein, helonging
to the defendant, and growing upon resl property held by any other person
or standing upon the records of the county in the name of any other person,
raust be attached in the same maoner 23 growing crops growing unon real
property standing upon the records of the county in the name of the defend-
ant are attached by the provizions of subdivision 1s of this section, and the
notice of attachment shall state that the crops thercin described o any in-
terest of the defendant therein, helid by, or standing upon the records of the
county in the pame of, auch other person (naming him), are attached in pur-
suance of the writ, In addition, a similar copy of the writ, deacription and
notice shall be delivered to such other person, or his agent, if knowsn and
within the county, or left at the residence of cither, if kuown and within the

§ 487.340(a), (c)ele)

/
T——

county, The recorder must index such attachmenl when recorded, in the 18 hO(b)
names of both the defendant and of the person Ly whom the real property i3 - §' .T°3,,
held, or in whose name it stands on the record. e —

13w
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f—

Whenever grawing crops have been attachked wnder the provisions o
thim subdivision, which will geeatly deteriorate in vailue umivss properly
cultivated, cared for, harvasted, packed ot sold, the courtl iswising suck writ
upon application of the persen in whose faver the wril vuns, and with o
without notice as the court directs in the awnrer of said jroperty, may
©direel the sheriff to take pessessien of said properiy and te oudtivate,
care for and preserve the same and, when neceasary, harveat, pack and seli § h87.510
such property. Any sale of auch properly shall be made in the same man-
ner that property is sold urndor execution and the proceeds must be retained
by the sheriff to be sppiied to the satisfaclion of any judgment which
may be recovered in the action in which said writ iy issued, The court
shafl order said applicant to pay such expenses in advance if the court may
deeras it proper, or many direct that the whole or any part ‘of such ex-
permes be paid from the proceeds of any sale of sach property. e

3. Deliverable personal propevty. ——
8. Personal property, capable of manual delivery, in the possession of § LBT.320
the defendant, must be sttached by taking it inio custody., When the per-_o—o
sonal property is used as a dwelling, such a8 a housetrniler, mobilebome, or ™.
boat, the same is to be attached by plecing & keeper in charge of the prop- .
erty, at plaintiffs expense, for at least two (2) days. Al the expiration Not continued. See
of naid period the officer shall remove its occupants, and take the property Note to § 487.320.
into hiz hmmediate custody, unless other disposition is made by the court ..
or the parties to the action. Whenever u levy under attachment or execu-"~w___
tion shall be made on personzl property, other than money, or a vehicle
required to be registered under the Vehitle Code belonging to a going
concerit, then the officer making the levy maust, if the defendant consents,
place a keeper in charge of said proporty levied upon, at plaintiff's ex- _
pense, for at lemst twe days, and said keeper’s feer must be prepsid
by the levying creditor. During said period defendant may continue to §§ 1‘87‘350"1‘8?0370
operate in the ordinary course of business at his own expanse provided ail
ssles are for cash and the full proceeds are given to the keeper for the
purposes of the levy unless siherwise authorized by the ereditor. After
the expiration of said two days the sheriff, econstable, or marshal shall
take said property into his immediate possession unless other dispoaition is
made by the court or the parties to the action. e

4. Deliverable personal property; deposit for expenses of taking sad
keeping.

4. irp cases where the sheriff, constable, or marshal is instructed to t&h
inte possesaion peracnal property capabie of manun) delivery, whether the
same is to be placed in a warshouse or in custody of a keeper, the sheriff,
voustable or marshal shall require, 23 a prerequisite to the taking of such
property, that in addition to written instructions the plaintiff or his at-
torncy of record deposit with the sheriff, constable or marshal, & aum of
money sufficient to pay the expenses of taking and keeping safely said
property for a period not Lo exceed 15 daya.  Tnn the event that a further de- 5 1137-050
tention of said property is reguived, the sheriff, constabie or marshal must,
from time to time, make written demand upon tihe plaintiff or his attorney
for further deposits to cover estimated expenses for periods not to exceed
five davs each. Such demand must be cerved as provided in Section 1011
of this code, or by depositing such notice in the post office iu a sealed
envelupe, as first-class registered mail, pistage prepaid, addressed to the
person on whom ii is served at his last knewn office or place af residence.
In the event that the money so demanded i3 not paid, the sheriff, conatable
or marshal shall refease the property to the person or persons from th

-1k~
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the aame was faken. Thers shall be no Habilily apon the part of the she;i\i"?_\‘\
constable or marshal to take or hold persenal property unless the provisions

of this section shall have been Dally complied with, There shall be no la-

bility npon the part of the sheriff, constable or marshal, either to the plain-

$iff or the defendant for loss by fire, theft, injury or damage of any kind to § 487.060
persural property capable of manusl delivery waile in the possessien of the

sheriff, constable or marshal either in a warchouse or in the custody of a

keeper or en route to or from a warchouse unless the gsheriff, constable or

marshal shall be negligent in his care or handling of the property. P

5. Debin, credits, judgments, and personal properiy not capable of .
manual delivery. e

B, With the exception of sarnings of the defendant which are exempt §% 3&8’[.3%,
a3 provided in Section €94.6, debis, credits, judgments, and other personal }*87'330' 7.
property not capable of manual delivery shall be ajtached by leaving with T.M&O

the peraons owing such debts, or having in his possession, or under his —
conirol, such credits and- 9ther_personal property, or with hix sgent or_..in gee § L87.040
the case of a corporation, with the president of the corporation, vice '
president, secretary, assistant secrefury, cashier, or managing agent there- ___...— ‘
. of, a copy of the writ, and, if the demand as stated in the writ does not ex-
cecd three hundred dollars ($300) exclusive of interest, attorney'a fees gnid
costa, & copy of the complaint in the action from which the writ issued, and,
in eyery case, o potice that the debtas cwing by him to the defendant, or the
credits and other personsal property in his possession, or under his controi,
belonging to the defendant, are atfached in pursuance of such writ. How. s
ever, whenever a judgment hsa been attached under the provisiona of this T‘Fa'f k20
sabdivigion, a copy of the wyit and notice shall be filed in the action from *
which the judgment arose snd zerved upox the judgment creditor of such
action. However, debts owing to the defendant by any of the following
financisl institutions: {a) banks; (b) savings and lpan asscciations: (¢}
title insurance companies or underwritten title companies (as defined in
Section 12402 of the Insurance Code}; (d) industrial loun companies (&s
defined in Section 18003 of the Financial Code), maintaining branch offices,
or credits or other personal preperty whether or not the same is capable
of manuval delivery, belonging i¢ the defendant and in the possession of or
under the control of suck financial institution shall be attached by leaving &
copy of the writ and the noiice, together with a copy of the camplaint if re- § ’487 .0bo
quired hereunder, with the manager or other officer of such finanefal insti-
tution at the office or branch thereof at which the account evidencing such
indebtedneszs of the defendant is carried, or at whick such financial instity-
tion has eredits or other personal property belonging to the defendant in its
posseagion or under its control; and mo attachment shall be effective as to
any debt owing by such financial institution if the account evidencing such
indebtedness is carried™at an office or branch thereof uot so served, or as to
any credits or other personal properiy in its possession or under its control
/

&t any office or branch thereof not so served.
6. Commercial paper. T ——

6. When checks, drafis, money orders and ociher orders for the with-
drawal of money from a banking corporation or association, the United
States, any state or public entity within any state, pavable o the defendant .
or juigment debter on demand, come Into the possession of a levying officer
under a writ of attachment or execution, the sheriff, constable, or marshal, § LBT.500
to whom the writ is directed and delivered, shall promptiy thereafter en-
dorse the same and present, or canse the same to be presented, for payment.
The sheriff, constable. or marshal shall endorse such check, draft, money
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order or cther order for the withdrawal of mopey by writing the name of
the deferdens. ar judgment debtor therson and the name and official titie
of the officer making the levy with the statement that suck endorsemient iy
made pursusnt o levy af writ of attuchment or oxeculion and giving the
title of court and cause i which sech writ was issued, and such endorse-
ment shall be sufficient endorserent gend ne banking corporation or associ-
ation or pablic entity on whick said check, dreft, money order or other
order for the withdrawal of money iz drawn shall incur any liability to any
person, firm or corporation by remson of paying to such officer such check,
draft, money order or other order for withdrawzl of money by resson of
such endorsement, nor shal the officer making the levy incur any Hability
by reason of his endorsing and presenting for and obtaining payment of
such check, draft, money order or other order for the payment of money;
provided, however, that the funds or credit resulting from ike payment of
such ckeck, draft, money order or other order for withdrawa! of money shall
be held by said officer subjeci to the levy of said writ of sttschment or
execution. If it appear from the face of auck check, draft, money order or
other order for the withdrawal of money that the same has been tendered to
the defendant or judgment debior in satisfaction of a claim or demand and
that endorsement thereof shell be considered a release and satisfaction by

defendant or judgment debtor of such clairo or demand, then, in auch event,

the officer making the levy shall not endorse seid check, draft, money order
or other order for the withdrawal of money unless the defendant or judg-
ment debtor shall firat endorse.the same to the officer making the levy;
provided, however, that if said defendunt shall not endorse said check,
draft, money order or other order for withdrawal of money to the officer
making the levy, sgid officer may thereafter hold such check, draft, money
order or other order for the withdrawsl of money subject to such levy and
shall incur no lability to the defendant or judgment deblor or to any other
person, firm or corporation for delay in presentment of the same for pay-

§ 487.500

ment. Iy

542.1. Notwithstanding the provisions of Section 542,\

a writ of attachment shall be levied upon any equipment
{as defined in the Commercial Code), other than a motor
vehicle or boat required to be registered, belonging to
4+he defendant by the filing of 4 notice with the Secretary
of State, which shall be signed by the sheritf, constable or
marshal and shall contain the name of the plaintiff as
lienor, the name of the defendant as debtor and shall
indicate that the plaintiff has acquired an attachment lien
in the equipment of the defendant. The form of such
notice shall be prescribed by the Secretary of State and
shall be filed and indexed by him in aceordance with the
provisions applicable to financing statements in Division
§ {commencing with Section 9101} of the Commercial

§ 487.350

Code.
/
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342.2. {&) The fee fov filing and indexing each netice ™
cof attachment lien or notice affecting a notice of - § #87.350(d)
aft]taf:‘ngwnt Hen ir: the office of the Secretary of State is
three doilars (83). .
(by When a notice of atiachment lien has been {’i]eé\\\
and the plaintiff, for whatever reason, no longer has an
attachroent lien in the equipment of the defendant, the  § 467.550
sheriff, marshal or constable shall sign a notice to that

etfect for filing with the Secretary of State. .g{
{ey A filed notice of attachment lien is effective for a 487.500{e)

period of five years from the date of filing.” The

effectiveness of the filed notice of attachment lien lapsés .
on the expiration of such five-year period unless socner  § 487.510
terminated pursuant to subdivision (b} or unless a notice -

of continuatdon is filed pursuant to Section 542.4 prior to

such lapse. : —

540.3. Upon the request of any person, the Secretary
of State shall issue his certificate showing whether there -
is on file, on the date and hour stated therein, any notice
of attachment lien, naming a particular person, and if a
notice is on file, giving the date and hour of filing of cach
notice and the name of the plaintiff-lienor. The fee for the :
certificate issued by the Secretayy of State is two dollars see Note to
{$2). A combined certificate may be issued pursuant to § b87.350
Section 7203 of the Government Code. Upon request, the .‘
Secretary of State shall furnish a copy of any notice of
attachment lien or notice affecting a notice of attachment
lien for a fee of one dollar (81} per pige. e

542.4. When more than four years and six months has
elapsed after the filing of the netice of attachment lien
and there is no final judgment in the action, the plaintiff
tnay, upon notice to the defendant, apply to the court for
an order directing the sheriff, marshal or constable to sign
a notice of continuation of notice of attuchment lien for
filing with the Secretary of State if the hen iy still in effect
under Section 3432¢.

The court shall issue the order if it finds that the lien
has been extended or the court concurrently extends the  § 487.510
lien under Section 342¢ for a period beyond the -
expiration of the five years specified in Section 542.2.
Upon issuance of the order, the sheriff, marshal or
constable shull sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior
to the lapse of the notice of attachment lien. Upon timely
filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five
years from the time when it would otherwise have lapsed,
whereupon it shall lapse thereafter in the sarne manner
as provided in subdivision (¢) of Section 542.2.
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§ AdZa. Lico on resd estale; time offective; duration; termination;
exteasion
The Hen of the attachment on real property attaches and becomes
effective upon the recording of a copy of the writ, together with a
descripiion of the property attached, and a notice that jt is attached
with the county recerdey of the county wherein said real property
s § 485.500(a)
is situated: provided, however, iltat in the event that the sheriff,
constable, or marshal does not compiete the execution of said writ in
the marner preseribed in Section 532 of this cxde within a4 period of
15 days next follawing suid recording in the recorder's office then said
Yen shall coase at the expivation of said period of 15 days. e
. .
The atizehment wheiher herctofore Jevied or hereafter to be
fovied shall be a Hen upon &il real property atiached for a period of
three vears afler the date of levy uniess sooner released or discharged
either s provided in this (hapter, or by dismissal of the action, or by
the recerding with the recorder of an abstract of the judegment in the
ction. At the expiration of three years the lien shall cease and any § 487.510
proceeding or proceedings against the property under the attachment
shall be barred: provided, that upon motion of a party te the action,
made not less than five nor more thau 60 days hefore the expiration of
said perind of three years, the court In which the action is pending may
extend ihe time of said lien for a period net exceeding 1wo years
from the date on which the original en would expire, and the Hen
sheit e oxiended for the perind speeified in the order upon the record-
ing before the expiration of the existing lieg, of 4 ceriiied copy of the
grder with the rocorder of the county in which the real property at-
tached is slinated. The jen may be extended from time to time in
the mannar perein preseribed, I

542b  The service upon the defendant of a notice and
order purseant to Section 538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
attachment pursuant to this chapter and owned by him  § 485.110(a)
at the time of such service or the proceeds thereof. Such
lien, however, shall not be valid as against a bona fide
purchaser or encumbrancer for present value or a
transferee in the ordinary course of business. Such iien<-
shali terminate 30 days after the service of the noticeand  § 485.110(b)
order upon the defendant: except with respect to
property upon which a writ of attachment has been
levied during that period and upon the filing by thé
defendant of a proceeding under the National
Bankruptey Act or the making by the defendant of 2 § u485.110(c)
general assignment for the benefit of creditors, such lien
shail terminate with respect to all property upon which
a writ of attachment has rot been levied prior to such___.
event. The levy of a writ of attachment shall perfect the hot conmtipued; but see
lien created by the service of the notice and order against  §§ 485,110(b), LH7.506(1)
a bora fide purchaser and a transferee in the ordinary
course of business and the levy of a writ of attachment i
those cases where it is not preceded by the service of a  § 487.500{a)
notiee wixd order shall create a lien upon the property
fevied upon which is valid against all third persons.
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B4Ze. An attechment of personal property she
unless sooner released or discharged, cease to be of any
force or effect and the property levied on shall be
released from the operation of the attuchment at the
expiration of cne vear from the date of the levy of the
writ unless a notice of readiness for trial is filed or o
judgment is entered against the defendant in‘the action
in which the attachment was issued within that period,in
which case the attachment shall continue in cffect until
released or vacated after judgment as provided in this
chapter. However, upon motion of the plaintift, made not
less than 10 nor more than 60 days before the expiration
of such period of cne vear, and upon nctice of not less
than five days to the defendant, the court in which the
action is pending may, by order filed prior to the
expiration of the period, extend the duration of the
attachment for an additional period or periods as the
court may direct, if the court is satisfied that the failure
to file the notice of readiness is due to the dilatoriness of .
the defendant and was not caused by any action of the
plaintiff. The attachment may be extended from time to
time in the manner herein prescribed. e

g

§ 487.510

§ 543. ‘Thirg pariy indebted to defendant or possessing or controliing
property or credits of defendant; exception

- « - - . . g - . . e
Upon receiving information in writing from the plaintif{ or his attorney,

that ary person has in his possessicn, or uoder his control, anv credits or
other persenal property beionging to the defendant, or owes any debt to the
defendant, the sheriff, constable, or marshal shall serve apon such person

Bee gens

§ 487.030

a capy of the writ, and a pottee that such credits, or other property or vdfrlnt;w.K

a3 the case may bhe, are atfached in pursuance of such writ, exeept tha
errnings of the defendant for hin personai services ave gxempt from attach.
ment, a3 provided in Section §94.6.

see § 486.010

s

. -
.§ 544. ' Thira party indebted fo defendant or possessing or com-
trolling property or credits of defendant; Nability to
plaintiff; release of attachment or garnishment

All persons having in their possession, or under their control, any

credits or other persanal property belonging to the defendant, or oOwing
- any debts to the defendant at the time of service upon them of a copy
of the writ and notice, as provided in this chapter, shall be, unless such
property be delivered up or transferred, or such debts be paid to the
sheriff, constable, or marshal, liabde to the plaintiff for the amount of
such credits, property, or debts, until the attachment or gavrishment
be released or discharged or any judgment recovered by him be sat-

isiied. s
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§ sky

The levying officer shall rolease such aftachment or gm‘nishmgﬁr"‘
in full or in part as requiced, by ssuing a written valease addressed to
the person serven with the copy of the weit and notice, upon {1) writ-
ten direction of the plaintiff or his atlommey, o (2} wpon receipt by
the officer of an order of the court in which 1‘10 action is pending, or a
certified copy thereol, dizcharging or dissolving the attachment or
garnishment or releasing the propecty; provided, no appeal Is per- ses § W87 550
fected and underiaking executed and ﬁ]od as provided in Seerion 946 of : et
this code or a certificate to that effect has been issued by ihe clark of
the court, o 13) in afi other ceses previded by law.  Theve shaill be no
linhiiity for such persons acting in conformity with such releases or for
such officors releasing such aitachments or garnishments in accordance
with the foregoing. ' ———

§ 545. Third party indebted fo defendant or possessing or controlling
property or credits of defendant; examineiion

Any person owing debts to the defendant, or having in his poaaessioﬁﬁ-,"*—"
or under his contrel, any credits or other personal property belonging § !4»91 010( a)
to the defendant, may be required to attend before the court or judge, *
or a referee appeinted by the~court or judge and be examined on oath
respecting the same. The defendant may alse be reauired to attend for
the purpose of giving information respecting his property, and may be § 1"91 -0k0
examined on ocath. The court, judge, or referee may, after such examing. ———
tion, order personal property, capable of manual delivery, to be defivered
to the sheriff, constable, or marshal on such terms as may be just, having

reference to any liens therson or claime against the same, and & memoran- 4§ 491.010(c)
dum o be given of all other persuonal property, containiug the amount ‘
and description thereof.

descrip ere —

1f the defendant ar other person ordered o appear pursuani to this
section fails to do so, and if the erder requiring his appearance has been
served by a sheritf, constable, marabsal, or some person specially appointed § ll-91 010 ('b )
by the court in the order, the judge may, pursuant {o a4 warrant, have *
such cefendant or other person broupght bcfﬂtt: the court to answer for
such failure to appear,

§ 545.1 Examinsiion; attendance of persons oulside county; 150 mile
Himsit
No person zhall be required, pursvant to Section 545 of this code, to
attend before a judge or referce (utside of ihe county in which he resides § 491.020
or in which he has o place of husiness, nnless the Jdistance o the plage
of trial iz Jess than 150 miles from his place of residence or place of busi-
ness.
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§ 545.2 Ovder for examinstion of defendant or garnishee out-
side county of residence or place of business

When a defendant or 2 garnishee does rot reside or have a place

of business in the county where the action is pending, an order for his
examination, authorized by Section 543 of this code, may be made by
any judge of a court of similar jurlsdiction of the county where the
defendant or garnishee resides or has a place of business, or if no
court of similar jurisdiction is in the county, by 2 court of higher ju-
risdiction therein, upon filing with the clerk or the judge of the court a
certified copy of the complaint in the pending action and upon pre-

senting to the judge of the court an affidavit showing the existence .

§ 491.030{a)

of the facts required to be shown herein. At the time of filing the

certified copy of the complaint, there shall be paid to the clerk or
judee, as and fov a {iling fee, the sum of four dollars {(34) when filed
irt a justice court; the sum of {five dollars ($5) when filedin g superior
court,

§ h91.030(1§)

§ 545.3 Witnesses; compelling appearance; {estirmony

In any proceedipg for the examination of a defendant or a gar- § 491.0k0
nishee under this chapter, witnesses may be required to appear and
testify before the judge or feferee in the same manner as upon the

* trial of an isste.

§ 546. Inventory; memorandam; tme limit
The officer levying the attachment must make a full inventory
of the property attached, and return the same with the writ. Toen.

$ 487.070(1v)

able him to make such return as to debts and credits attached and ——

other persgnal property not in the possession of the defendant, he
must request, at the time of service, the party owing the debt or hav-
ing the credit or olher personal property belonging to the defendant
to give him o memorandum, stating the amount and description of
each, within 10 days after such service; and if such memorandum
be refused, he must relurn the fact of such refusal with the writ. The
" party refusing to give the memcrandum within the time specified
may be required to pay the costs of any proceedings taken for the
purpose of obtainjng information respecting the amounts and descrip-
tion of such debts or credits or other personal property.

"

§ 487.330(a)

§ 547. Perishable property; sale; cﬁstod},' of proceeds; collection
' of debts and credits attached

if any of the property attached be perishable, the officer levying —

the attachment must sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgmient that may be
recovered in the action, unless sconer subjected to execution upon
another judgment recovered previous to the levy of the attachment,
Debts and credits attached may be collected by him, if the same can
be done without suit. The receipt of such officer is a sufficient d]S-
charge for the amount paid.

§ ¥87.510

-

§ 437. 520




§ 547a. Receiver for perishable property or to cultivate, care for
and preserve property; sale; proceeds; fees; expenses

Whenever a writ of attachment is issued and the holder of such

writ desires to atiach, or has attached, property which is perishable,
or which will greatly deteriorate in value unless properly cultivated,
cated for, harvested, packed or sold, the court jssuing such writ, upon
application of the holder thereof, and after due notice to the owner of
said property, may appoint a recelver to take charge of said property
and ta cultivate, care for and preserve the same and, when necessary,
harvest, pack and scll such property. Any sale of such property shali
be made in the same manner that property is sold on execution and
the proceeds must be retained by such receiver to be applied to the
satisfaction of any judgment which may beé recovered in the action
in which said writ is issued. The court shall fix the fee per day
of such receiver and may order said applicant to pay such fee and
expenses of said receiver in advance if the court may deem it proper,
or may direct that the whole or any part of such fge and expenses be

paid from the proceeds of any sale of such property, U

§ ka'f.slo

§ 548. Sale; prerequisites

Whenever property has been taken by an officer under a writ -

of attachment and it is made to appear satisfactorily to the court, or
a judge thereof, that the interest of the parties to the action wili be
subserved by a sale thereof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
exacution, and the proceeds to be deposited in the court to abide the
judgment in the action. Such order can be made only (1) after notice
to the adverse party or his attorney in case such party has been per-
sonally served with a summaons in the action or, {2} after an order of

service of summons by publication has been made, a———

§ k87.510

§ 549, Third party claims; personal property
In cases where a third person claims, ag his property, any per-
sonal property attached, the rules and proceedings appiicable in cases

of third party claims after levy under execution shall apply. SR

§ »87.080 )

§ 550. satisfaction of judgment; proceeds of perishable property
sold, debis or credits cellected; sales under execution;
notices

If judgment be recovered by the plaintiff, the sheriff, constable,—

or marshal must satisfy the same out of the property attached by
him which has not been delivered to the defendant, or released be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be sufficient for that purpose:

1. By paying to the plaintiff the proceeds of all sales of perish-
able property sold by him, or of any debts or credits collected by him,
or so much as shall be necessary to satisfy the judgment;

- 22-



§ 550

2. If any balunce remain due, and an execution shall have been
issued on the judgment, he musi sell under the execution so much of

§ 68%.2; see Note

_ the property, real or personal, as may be necessary to satisfy the to § ¥87.560
balance, if encugh for that purpose remain in his hands. Notices of

. the sales must be given, and the sales conducted as in other cases of

- sales on execution. — : R

§ 551, Balance due after applying proceeds of attached property;
collection; return of surplus

_If, after selling all the property attached by him remaining in
his hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by himn, deducting his fees, to the pay-
ment of the judgment, any balance skell remain due, the sheriff, con-
stable, or marshal must proceed to collect such balance, as upon an
execution in other cases. Whenever the judgment shall have been
paid, the sheriff, constable, or marshal upon reascnable demand, must
deliver over to the defendant the attached propetty remaining in his

i,

§ 68L.2; mee Note
to§"37

hands, and any proceeds of the property attached unapplied on t{lf.-",.' '

judgment.

§ 552, Actions on undertakings

WHEN SUMTS MAY BE COMMENCED ON THE UNDERTAKING. If the

execution be returned unsatisfied, in whole or in part, the plaintiff
may prosecute any undertaking given pursuant to Section 540 or
Section 555, or he may proceed, as In other cases, upon the return of an
execution,

Not continued bere;
reiocate in chapter
on execution?

§ 553. Judgment for defendani; release of properiy and return of pro-
ceeds; inerease in and continuance of undertaking

If the defendant recovers judgment against the pimntlff and no timely

motion for vacation of judgment, or for judgment notwithstanding the
verdict, or for a new trial, is filed and served, and no appeal is perfeetad
and undertaking executed and filed as provided in Section 921 of thia
code, any undertaking received in the action, all the proceeds of zales and
maoney collected by the sheriff, constable, or marsha! and all the property
attached remaining in such officer’s hands, muat be delivered to the de-
fendant or his agent, the order of attachment be discherged, and the prop-
erty released therefrom; provided, that at any time after entry of judg-
ment and before perfection of the appeal under the provisions of Section
921 of this code, upon motion of the defendant, the trial court may order
an inerease in the amount of the coriginal undertaking on attachment in
such amount, if any, as iy justified by the detriment reasonably {o be an-
ticipated by continuing the attachment. Unless such iindertaking shall
he execnted and filed by a2t least two sureties within 10 days after such
crder, the arder of attachment ahall be discharged, and the properiy re-
leased therefrom. The sureties may be required to justify before the court
within 10 days after the undertaking is filed and if they fail fo do so, the
order of attachment shall be discharged and the property released there-
from. If an order increasing the undertaking is made, the amount of the

-23-
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§ 553

undertaking on appeal required by Scction 921 of this code shall be the
aame as the amount fixed by the irial court fn eaid order. NWeither the
pendency nor granting of a motion timely filed and served for vacation of
judgment, or for judgment notwithstanding the verdizt or for new trial
shall continue force an atizchment, uniess an undertaking be executed and
filed on the part of the moving party by at least two sureties that the
moving party will pay all costs and damages sustained by continuing the
attachment. The undertaking may be included in the undertaking speci-
fied in Section 92i. If not 30 included, the same procedure shall apply as
in case of an undertaking pursuant to Bection 921, i

§ 4B9.410

§ 553.53 Release trom attachment upor filing of undertaking on
appeal

Whenever a defendant appeals and the enforcement of the judg= ™

ment. against him”is stayed by the filing of a sufficient undertaking
on appeal as provided by this code, all property of said defendant
which has been aitached in said action shall be released from the at-
tachment levy upon the justification of the defendant's sureties, or
writtenn waliver thereof, or upon the failure of the respondent to ex-
cept 1o said sureties within five days after written notice of the filing
of the undertaking. If the officer’s fees for services rendered on the
attachment are unpaid, such officer may retain so much of the prop-
erty or proceeds thereof as may be necessary to pay the same,

§ 48g.k20

§ 554. Application for discharge of atiachment; underiaking;
- order; delivery of property; justification of sureties

Whenever any defendant has appeared in the action, such de-

fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an order to
discharge the attachment wholly, or in part; and upon the execution
of the undertaking mentioned in the next section, an order may be
made releasing from the operation of the attachrent, any or all of
the property of such defendant attached; and all of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place
within five days after the notice of the filing of such undertaking.

§ 489.310
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§ E55. Undertaking for discharge of aiftachment; sureties;
amonnk; jusfification

Before making suck: order, the court or judge must require an
undertaking on behall of such defendant, by at jeast two sureties,
residents and fresholders, or householders in the State to the effect
thal in case the platiff recovers judgment in the action against the
defendant, by whora, or in whose behalf such undertaking shall be giv-
en, such defendant will, on demand, redeliver the attuched property § 489.310
s0 released to the proper officer, i be applied 10 the payment of any :
judgment in such action against said defendant, or in default thereof,
that such defendant and suretics wili, on demand, pay to the plaintiff
the full value of the preoperiy released not exceeding the amount of
such judgment against such defendant. The court or judge making
such order way fix the sam for which the undertaking must be exe-
cuted, and if necessary in fixing such sum 1o Know the value of the
property released, the same may be appraised by one or more dis-
interested persons, to be appeinted for that purpose.  The sureties may
be required to justify before the court or judge and the property at-
tachied carmot be released from the attachment withcut their justifi-
eation if the same is reguired. e

§ 556. Discharge for irregularity
The defendant may also at any time, either before or after the —
release of the attached property, or before any-attachment shall have
been actually evied, apply, on motion, upon reasonable notice to the  §§ 483.060, 484,030
plaintiff, to the court in which the action is brought, or to a judge
thereof, that the writ of gitachment Le discharged ol the ground
that the same was improperly or ir regularly issued. —

§ 557. Motion for discharge made on affidavit may be opposed
by afidavit

T ——

WHEN MOTION MADE 0 AFFIDAVIT, 77 MAY BE OPPOSED BY AFFI- o :
DAVIT. If the motion be made upon sffidavits on the part of the defend- Cf. §§ 483.070,
ant, but not otherwise, the plaintift may oppose the same by affidavits m.OQO
or other evidence, in addition to those on which the attichiment was

made. [

§ 558. Discharge for irregularity; amendments —_
If upon such application, it satisfactorily appears that the writ

of attachment was improperly or hregularly issued it must be dis- .

charged: provided that such attachment shall not be discharged if at § 484,030(c). See alse
- or before the hearing of such application, the writ of attachment, or Comment to § 48L.030
" the affidavit, or undertaking upon which such attachment was based
" shall be amended and made to conferm to the pravmons of this chap~
" ter,




§ 559. Roturn of writ :

'The sheriff, constable, or marshe! must return the writ of attach-

ment with the summons, if issted at the same tme, and may return it

separately from the suramons if issued at a later time. The writ of  § 487.070(a)

attachment must he returnsd forthwith after levy and service in ac- I .

cordanice with the instructions given to the officer at the time such

writ or writ and summons are delivered fo him, but in no event later

than 3t days after its receipt, with a certificate of his proceedings en- .

dorsed thereon or attached thereto, together with the undertakin

piven Gnder the provisions of Section 540 of this code to prevent or re- R

lease the levy of the attachiment, to tha clerk of the court from which  Not continued; see

said writ of sttachment was issued, except that if cash has been de- § 489.310

posited with such levying officer in liew of an undertaking as permitted

by Bection 540 of this code, suclt cash shall be retained in such levying

officer’s trust fund, and whenever an order has been made discharg-

ing or releasing an attachment upon real property, & certified copy of

such order may be recorded in the offices of the county recorders in  § 487,550(c)
_which the notices of attachment have been recorded, and be indexed

in like manner. o rp——

.

§ 559Vz. Alias wrils; issoance _

After the return and filing of the writ of attachment, or upon
filing by the plaintiff of a verified affidavit setting forth the loss of the
writ of attachment, the clerk, upon demand of the plaintiff at any time see § 48
hefore judgment, may issue an alias writ which shail be in the same . . 3.310 and
form as the original, without requirement of a new affidavit for at- amment thereto
tachment or of a new undertaking as provided in Section 539 of the :
Code of Chvil Procedure. S

The provisions of thic section do not prohibit the issuance of sev-
eral writs as provided for in Section 540. o

b

§ 560. Real esiate; release; mannor ‘
An attachraent as to any real property may be released by a writ- § ¥87.550(c)

ing signed by the plaintiff, or hiz atiorney, or the qfﬁcer who levied
the writ, and’ acknowledged and recorded in the like manner &s a
grant of real property.

§ 561. Tnterest ia estate of decodent

The interest of a defendant in personal property belonging o~
the estate of a decedent, whether as heir, legatee or devisee, may be at- . .
tached by serving the personal representative of the decedent with a
copy of the writ and a notice that said interest is attached. Such at-
tachment shall not impair the powers of the representative over the
property for the purposes of administration, A copy of said writ of _
attachment and of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the § 487.430
personal representative shall report such attachment to the court IR
when any petition for distribution is filed, and in the decree made
upon sttch petition distribution shall be ordered to such heir, legatee or
devisee, but delivery of such property shall be ordered to the officer
making the levy subject to the claim of such heir, legatee or devisee,
or any person claiming under him. The property shall not be deliver-
2d to the officer making the levy until the decree distributing such in-
ferest has become final, - ’ ——
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