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Memorandum 72-68 

Subject: Study 39.90 - Claim and Delivery Statute 

10/18/72 

Attached to this memorandum is a tentative recommendation relating to 

claim and delivery. The staff has made a few editorial changes, but sub

stantively the recommendation is identical to that sent out for comment. 

We have sent a copy of this recommendation to the Legislative Counsel and 

have asked him to review and revise it, if necessary, so that it will be 

in a form suitable for introduction to the 1973 Legislature. At the 

November meeting, we hope that the Commission will be able to review this 

recommendation in the light of the comments we have received and approve 

it, with any necessary revisions, for printing. We emphasize that, after 

the November meeting, we hope to be preparing a final recommendation for 

the printer, hence this is the best time to make any editorial revisions. 

Also attached to this :memorandum sre the comments on the recommendation 

which we have received to date. The deadline we set for sending comments was 

October 15th; however, we will, of course, advise you of any further comments 

received. In this regard, we note that we have not yet received the response 

of the State Bar Committee. Several letters approve the entire tentative 

recommendation as drafted. See Exhibit I (Neville R. Levis;- Esq.); Exhibit 

III (Mr. D.S. Richmond, Credit Mgr., American Cement Corp.)(note this letter 

specifically approves the use of a TRO in exceptional circumstances); 

Exhibit IV (Richard H. Wolford, Esq., a former Commissioner). 

One letter (Exhibit VIII) of particular interest was written by an 

attorney who was a law clerk for Mr. Justice Sullivan at the time Blair v. 

Pitchess was decided. Blair, in a decision written by Mr. Justice Sullivan, 

held the former claim and delivery statute unconstitutiOnal. The essence 
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of this letter is that our recommendation does not go far enough in protecting 

the rights of the consumer defendant. One particular criticism is that the 

recommendation does not prevent private repossessions. This was a conscious 

choice. Indeed page 15 of the recommendation makes clear that "this recom

mendation does not attempt to state and is not intended to disturb the sub

stantive law governing • . . the circumstances, if any, in which private, 

self-help repossession may properly be utilized." Although we suspect that 

private repossession will ultiwately be proscribed by the courts, we did not want 

to influence this decision. 

As a related matter, we note that one provision suggested by Assemblyman 

Waxman in a bill introduced (but not passed) in 1972 would have permitted a per

son in possession of property to agree to its repossession by another if the 

repossession takes place within 10 days of the execution of the agreement. 

If you wish, we could include such a consent to repossession in our recommenda

tion. However, we believe that such a consent or knowing waiver given at or 

about the time of repossession would be given effect in any event with or 

without specific legislative authorization. 

The comments with respect to specific sections we will take up below in 

a section-by-section analysis. 

Section 511.050. Exhibit VIII (p.3, next to last paragraph) suggests 

that the definition of inventory be expanded to include raw materials, work 

in progress, and materials used or consumed in business. These items were 

deleted because they would not be sold in the ordinary course of business and 

hence do not need to be excepted from the operation of the THO. See Comment 

to Section 511.050. See also Section 513.020(a). However, we have no 

serious objection to the suggestion since the TRO can always accomplish the 

same result. 
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Section 512.020. Exhibit VIII (page 3, last paragraph) suggests that 

the application required by this section be in the form of an affidavit and 

based on personal knowledge of the affiant. The section does now require that 

the application be executed under oath. We have not made personal knowledge 

a specific requirement because we sought to avoid some of the hypertechnical 

constructions that this phrase has produced in the summary judgment area. 

Note, however, that Section 516.030 does require the affidavit to show that 

the affiant, if sworn as a witness, can testify competently to the facts 

stated therein. We believe the section as written permits the court to deter

mine whether an adequate showing is made by the plaintiff and provides adequate 

protection for the defendant. We note specifically that subdivision (d) does 

require the plaintiff to state as best he can where the property is located; 

we doubt that greater specificity can be reasonably achieved. 

Section 5l2.030. This section does not contain specific time limits 

because, as the Comment makes clear, the rules relating to the time of service 

for motions generally should be applied. Ordinarily, therefore, the defendant 

will generally get at least 10 days notice. See Code Civ. Prec. § 1005. In 

exceptional circumstances, however, the plaintiff may apply for an order shorten

ing time. This flexibility seems desirable and we do not want to complicate 

our statute with this procedural detail. Note, however, that both Exhibit V 

and Exhibit VIII comment on the absence of specific time limits. 

Section 5l2.040. Please note the suggestion in Exhibit VIII (p.4, second 

paragraph) that the defendant be given the option of having the final merits 

of the case decided at the time of the hearing on the application for a writ. 

The idea is intriguing; however, we suspect that the option would rarely be 

exercised, and when exercised, would produce a motion for continuance by the 

plaintiff; in short, the procedure would probably prove to be generally un-

workable. 



Section 512.050. Two Exhibits (VII and VIII at page 4) are critical of 

the requirement that the defendant file affidavits in opposition to the applica-

tion prior to the hearing. It should be noted that the d~fendant can be excused 

from this requirement by the trial court ~nd nothing would prevent the defendant 

from asking for a continuance if necessary. The issue is simply whether we 

wish to encourage an early notice of opposition and framing of the issues or 

whether complete freedom should be extended to the defendant to show up for 

the first time at the hearing. 

Section 512.070. This section was formerly subdivision (b) of Section 

512.060. Exhibit VIII (p.4) suggests that the section should explain in more 

detail what kind of showing is required to obtain a turnover order. We do not 

believe more detail is needed; we believe that the court should be able to 

issue an order in any case and that the order itself will be limited to reason-

able cooperation, thus precluding an invasion of the defendant's rights. 

Section 513.010. We recommend no changes in this section; however, see 

Exhibits VI, VII, and VIII (at pages 4 and 5). 

Section 513.020. The staff suggests that subdivision (a) be revised to 

read substantially as follows: 

513.020. In the discretion of the judicial officer, the temporary 
restraining order may prohibit the defendant from any or all of the 
following: 

(a) Transferring any interest in the property by sale, pledge, or 
grant of security interest, or otherwise disposing of the property. If 
the property is farm products held for sale or lease or is inventory, 
the order ~By not prohibit the 1efendant from dealing with the property 
in the ordinary course of business but the order may impose appropriate 
restrictions 6n the disposition of the proceeds from the transfer of 
such property. 

* * * * * 
We believe that this tightening up of the treatment of proceeds would be 

desirable. 

-4-



Section 514.010. Note the suggestion in Exhibit VIII (p.5). We think 

that the limitations on the levying officer's search are implicit but have no 

objection to stating such limitations either in the section or Comment. What 

is your desire? Also note the query by the Marshall's Office as to specific 

procedures where the property is in the hands of third persons. (Exhibit II.) 

We believe that these procedures can be developed administratively by the 

various levying officers in conjunction with the courts (Judicial Council). 

Section 514.020. Exhibit II suggest that a requirement of posting be 

created where there is no one in possession of the property. This might not 

be -feasible in some circumstances, and all things considered, we would as soon 

have the levying officer receive the complaint calls so that the person complain-

iug can be informed as to just what has happened whenever possible. 

Section 515.030. Exhibit VII suggests that the time limits set forth 

here are too short. We have already increased the limits under existing law 

and believe that these should be adequate. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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October 2, 1972 
1M fIll."'L,'f 1IIlI1l"':1t TO .. 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMou1ly 
Executive Secretary 

Gentlemen: , 
I have just reviewed your tentative Recommenda

tion Relating to the Claim ud o,livery Statute, dated 
September 1972. 

In my opinion it appears to be an excelJ,ent job of 
handling the problems create4 by the decisions of bcItb the 
United States and State Supr.~ Courts. . 

Yours. very truly, 

NRL:ib 

• 

• 



Memorandum 72-68 

John H. DeMoully 
Executive Secretary 

EXHIBIT II 

MARSHAL'S OFFICE 
COUN1Y OF .... CR ........... 

NOOM aOII, COUNn' COIf..,. Nov. 

".0. 1IOX aos 
IUeRAMDI1'O. CAUl' ••• .,. 

Oct. 4, 1972 

California Law Revision Commission 
School of Law-Stanford University. 
Stanford, Ca. 94305 

Dear Mr. DeKoully: 

IIYIIUI •• 1lU_ --•• ~n •• ~lo .........,.. ........ 

I have reviewed the Tentative Recommendation relating to the Claim and 
Delivery Statute. This was done only with regard to effect on the levying 
officer. 

There seems to be two problem areas •. One concerns the lack of definitive 
procedures in the event that the listed property is in posseaaion of a third 
party. This would be particularly questionable if forcible - entry were 
required to obtain possession. 

'. 

The aecond problem relates to the proposed section 514.020. I believe that 
if no one i8 in possession of the property. at the time of levy, there should 
be a r~u1rement to post, a copy of the Writ and a notice that the property 
has bean taken by the levying officer. Failure to do thh would undoubtedly 
result in complaint calla reporting the property stolen or a burglary. 

I trust the above will prove of some use and thank you for sending the 
recommendation for review. ' 

Very truly yours, 

MEM/phg 

~
~ 

:' --~--
~-. -'. -- .,..':;-" 
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4. EXHIBl'rIII 

RIVERSIDE DIV,SlOW=AMERICAN CEMENT CORPORATION, 2404 WILSHIRE BLVD_, LOS .o.NGELES, C.o.LIFORNI.o. 90051 • (213) 385-5411 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully 
Executive Secretary 

Geutlemen: 

October II, 1972 

• 

Enclosed is the Questionnaire that you sent me for completion recently. 

I trust that the information that- I have given will be of some help 
in this study. I have spent some time reviewing the Tentative Recom
mendation relating to the Claim and Delivery Statute and find the 
study provides some meaningful recommendations. I fully agree with 
the course of action as stated in the final paragraph on page 12 and 
am following with interest all findings and rulings concerning this 
area of the law. 

Hopefully we in this state will achieve some semblance of rationality 
and not be swayed by singularly directed groups. If I can be of fura 

ther assistance, please let me know. 

Very truly yours, 

71/ 
D. S. ~ichmo 
Manager, Credit & Financial Services 

DSR;ms 
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October 12, 1972 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

'. 
Re: The Claim and Delivery Statute 

Dear John: 

• 

Blvl.Bb .... tU I.'" 
NOt wu ...... ," !'Ml"n ........ -c 
IJaIP,,-'i' .. U •• CIfi,U"._11O 

oUIIU,COCUi: m 
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~ 
• 1111,11: .... 1.," n.olltCl'llfll4 

.....1111 •• 
TC.L.t#ttIGI'II: ""~/II.I 

~_u.:..-nu;a.fIIUb:J 

Tb.CII &1.0. 

I reviewed with interest the Commission's tentative 
recommendation relating to the Claim and Delivery statute. I 
think the tentative recommendation is an excellent one and that 
it accomplishes the restoration of a much needed remedy in a 
form which avoids the abuses that resulted in the Courts 
declaring the prior legislation unconstitutional. 

As you know, the theoretical right to take possession 
by self-help without a breach of peace was written out of the 
statute by the various Court holdings that, (al entering the 
premises, even though peacefully, after being told not to enter, 
constitutes a breach of peace: (bl having a peace officer accom
panying the claimant to the premises to insure that the~e is no 
alternation also constitutes a breach of peace: and (c) breaking 
a lock or picking a lock to obtain access to the premises consti
tutes a breach of the peace. 

These decisions, together with the outlawing of Claim 
and Delivery, simply mean that the creditor and lien holder has 
nothing but an illusory right under the UCC, except in the 
rare (if ever) situation where the inventory or equipment 
of a debtor in financial trouble remains in tact on the premises 
until the conclusion of trial and judgment, perhaps a year or two 
after the event. 



John H. DeMou11y 
October 12, 1972 
Page Two 

As you can see, I endorse the proposed new statute 
as remedying what is presently an unconceivable lack of any 
effective commercial remedy in situations where an effective 
remedy is needed. 

with kindest regards. 

Sincerely, 

R~~f.w~tt~ 
RHW:ndb 



< , 
< , . 

~ 
j 
I 

1 
< 

Memorandum 72-68 
EXHIBIT V 

CALIFORNIA STATE LEGISLATIVE COMMITTEE 
CREDIT MANAGERS ASSOCIATIONS 

lOUD IF ruDE OF UN fRANCiSCO 
San Fral1,.;;;sco. Caltfornl.a 

Paul RYan, he<:. Vice·Pres, & SecltillY 

tlOUT MAHAClIIS WOCtlna. If IOtfTHUIf CALIFOIIIII 
los. Anlelea. CaliforrIiI 

LM J. FOItfltr, Exec. Vlce·Pru. 

1iA1I0IW. AS$OCumOH. Of CREDIT MAHAClEIII),!T 
NorttI.m .& Cenltal CaHfotnl.t 

SIJI Diun WHOLEUL£ Cit£ltT MEN'S &$SOCIAnOli 
SIfI Olell), califomia 

~ camlT _ .. nOlI 
OalriIIMl. CllifomiJ, 

San Fraocl.sC(l, fre$f10, SkleJr;tlXl, Saeramentv, 
San Jose, ealUClmta 

UirlY HoJzmilll. fu!c. :s~ . .aarr. HflUY J. S1fYO, &!Icre~lnapr 

Can'tlill SwanSOII. ElK. Vic&-Pus,-Secreury 

PlEASE IlULY TO 
October 13, 1972 

1581 Mission Street 
San Francisco, Ca 94103 

Mr. John H. De Moully, Executive Secretary 
Cali fomia Law Revision Commission 
School of Law 
Stanford University 
Stanford, Ca 94305 

Dear John: 

The questionnaire and tentative claim and delivery statute attached ta the letter 
of tronsmittal of Sep1ember 20th seemed quite complex. 

My copy of the questionnaire which is filled in os accurately os possible is enclosed. 

It would seem that many business firms would Find it impossible to complete the 
questionnaire because their post due accounts are usually turned over to a collec
tion agency wh ich takes care of the !egal aspects of suit I attachment, execution 
etc. It would also follow that unless said business finn knew the present law on 
claim and delivery and was also aware of AS 1623 it would be almost impossible 

. for him to make much of a recommendation. I would say that AS 1623 is too 
limited in scope and would hope that your statute woo Id be much broader. 

It is not dear to me how much lime would be involved between the filing of the 
complaint and the issuance of the writ, or possession of the property by the sheriff. 
The time element could be very important. Additionally in reading your definitions, 
"equipment, machinery and vehicles" are oonspicuous by their absence, but perhaps 
covered by other sections of 511.010 or the references. 

Cor4i all y 

I.~~ ~//fd~ 
W. J. Ku~" 
Chairman 



Memorandum 72-68 EXHIBIT VI 

STYSlCAL, WiESE 6. MELCf~IONE 
. ,--,", .- ~ -, ~-. 

* * * * * 
~~ue$tion. 37. While th1.B qkt?Btion Is s£mpz.y teo bl'oad to comm
ent upon an o.f th" Cflpeet<t .• Y'ightR and needs of parties ilJId 
pZa.inlif.t"8, ;;auing in mi~td the most effic:ier..t judiaia~ system 
conceivab~e~ thera is one point I wish to emphasiae relating 
to the Lc~ Revision Commission's suggestion that AB 1623 (Chap
ter 855) be m-ad"i.,.fied to substi.tute only a t-emporary restrain
'~ng C1:,de"f' in p [aoe of the right to an ex parte order for imm
ediate possession upon a proper sho~ing by a pLaintiff in an 
aotion for pospesBion. In the ordina"f'Y case where immediate 
pO&3eB81:on Ls demanded by a plaintiff. it is our eo:perienae 
that the type of deb top and th. oil'cumstances involved in the 
"~aim would eompZeJ;e~!I defeat the pU"f'pose of the plaintiff's 
action if a priol' hear:!.n~· were neaessal'Y in aLL "aClBB. To say 
{t othel'<Jise a t~mpo"f'ar'y 1'estr'a'ining ol'der to the type of debtor 
I have in mind would be meaningless despite the court's contempt 
power. I think the classic "OB# in ilZustration of my point is 
the deb tOT' wi th a>1 automoh·i Le > . of re can t vintage. who in the 
first p~aoe requires skip tracing to loaate. If a court were 
simpZy to issue Q temporary l'e8tl'aining order in8tead of auth
opiaing the immediate Beizu"f'e of the vehicle. the vehicle in 
90% of the oase8 would be unavailable after the hearing which 

try£" ci6[e;'Ld;-:.nt would defauZt. 'Phis week IJe had one sueh 
situation i~uolving a $4~OOO.CG camper and tpuak whe~e the 
CC;Uf't rer1A.sed to iss'_~e an cy~ier fOL' immediate p08session, 
a~d J days late~ the camp6r and truck were located in AriaQna~ 
ul),lndonbd. wi th the r;')otOT' Y'0t:;oued fl"om the truak. This is not 
an urlu,g"ai situatior" It is a Y'e"ur'l'ent one. To #limpLy paBs 
[t£ j is lati un pJlov'!; .. d .. ·tng roY' orders w~ thou t C'ommena urate righ ts 
or means to enjopce them~ ignores the real problems and wouZd 
c,~ ineff8ctual~ 

1 ~m supe the Commission reccanizes that the cLassic issues 
of due FY'ocess-, rf(.!oloy· of state :aw".: and .:iu'Pi8diati.on~··and 
the "f'ights of ~reditorB versus the obligation to debtoP8 ~iZl 
be totalZy rev[swed by the Cir'ouit Court of Appea~8 in the 
self he~p r'epossession "cse of Adams VB EgZey. Perhaps it 
is this oase that wiLl give the Commi8sion and all counsel 
involved in these thought provoking pl'oblems the real meas
ur'ing 8tio~ by which to teat ZegisZative di"f'e"tion. 

STySJl,',. ... " WIESE' & MELCHIONE 
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ElOIIBIT VII 

Michael R. Palley, Attorney, General Practitioner 

EXcerpt From ~lestionnaire--CommentB Relating to 

Claim and Delivery Statute 

Outstanding--very well thought out. I think immediate possession 

plus sale in the case of immediately perishable property should be 

continued § 5l0(c)(3). 

I would delete the requirement.of filing affidavit from § 512.040(c) 

in consumer cases &: allow him to appear and state his case o~ (UDder 

oath perhaps). Affidavits should be allowed, perhaps encouraged, but 

not required. 

I see no necessity for lO-day ttme limit in § 5l5.020(b). The 

defendant should be able to post bond &: regain possession at a~ time. 

The time 1:!.mits in § 515.030(a) &: (b) are too short--defendant II8Y 

not see attorney that Boon--at least 20 days for each. 

• 
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EXHIBIT VIII 

California Law Revision Commission 
Stanford University School of Law 
Stanford. Cal1fornia 9i~305 

Jan 1'. Chilton 
2611 Woolsey-Street 
Berkeley. Calif. 94705 

October 15. 1972 

ReI Proposed Claim and Delivery Statute 

Dear Sirsl 

It is a pleasure to be able to comment upon your proposed 
revision of ' the California Claim and Delivery Statute. I have 
had a particular interest 1n this area of the 1s. w since I was 
a law olerk for Justice Sul11van of the ~alifornia Supreme 
Court at the time the decision ln Blair v. Pitchess was announoed. 
Also, in my present position as stafr attorney for the NaUOnal 
Housing and Economio Development Law Projeot, I am in close contaot 
with the many Legal Services attorneys who deal with repossesslon 
of consumer goods on a dally basis. 

Before consider1ng the particular provisions of your draft 
sta~ute, I shall offer several more'general comments. At page 
6, footnote 25 of the background statement prepared by the 
Commission. lt ls suggested that the portlons of Bandone holding 
that necessities of life may never be seized prior to a hearing 
are not appllcable to claim and delivery. Blair dld not discuss 
the question of necesslt1es because it was a taxpayer's suit 
and presented the oourt with no facts which would suggest the 

• 

special hardships 1nherent in the pre-hearing seizure of necessitles. 
That case oonsidered only the constitutionality of the claim 
and delivery law on its face. Thus, its failure to dlscuss 
necessities cannot be seen as a conscious effort to treat claim 
and delivery differently from attachment. 

Nor does the quoted statement from Bandone establish the pOint. 
The reasoning of Bandone ls that pre-hearing seizure of necessities 
places such a burden on the debtor thet'he is effectively denled 
any hearing at all. That conclusion applies as well to seiz.\1res 
under claim and delivery as to taklngs under attachment. While 
the Handone statement shows that there is even less justificatlon 
for imposing thls hardship ln attachment proceedings, the basic 
hardship exists ln all pre-hearing seizures; hence, the Bandone 
rat10nale extends to claim and delivery. 

In its review of the Blair decision, the Commission also 
falls to mention the court's obvious concern with the practical
ities of consumer collection practlces. The court went out of 
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its way to sta.te that the ordinary form agreements,which purport 
to waive the debtor's rights against unreasonable searches and 
against takings without due process, are void as adhesion contracts. 
This part of the opinion is an importa~t reminder that the 
Snladach llne of cases, to whlch Blair and Bandone belong, are 
primarily concerned with affording consumers, and partlcularly 
low- and moderate-income debtors, a meanlngful opportunity 
to present any claims and defenses they may have against their 
credltors. 

This concern for the downtrodden consumer has been totally 
overlooked by the Commission. Not only is the point never raised 
in the background statement, but the splrit of these decisions is 
absent from the substant1ve provisions of the draft statute. 

Most importantly, the draft law does nothing to prevent 
private repossessions. Such seizures obviously impose upon 
debtors even greater hardships than takings under claim and 
delivery. If his goods are repossessed privately the debtor 
suffers the same deprlv.ation, but he is afforded no hearing at 
all unless he files an affirmative action, Yet, as courts and 
the Commission make the claim and delivery route more diffioult 
for oreditors, they are making all the more attraotiv-e to creditors 
the private alternative. So long as creditors may thus circum
vent due process protections, a oar~fully drawn claim and delivery 
statute offers debtors only illUsorY protections. The prece-
dents for abolition of private repossessions are close at hand. 
In Adamh! v, EaSlSt, F.Supp. ,(S.D.Cal. 1972), the court . 
held t t such se f-he!p replevin violates due processi finding 
state action in the provis~ns of the Commercial Code whlch 
authorize such seizures. Similarly, in Jordan v. Talbot (1961) 
55 Cal.2d 597, the California Supreme CQurt held bhat a landlord 
could not use self-help to evict a tenant but must rely upon 
the statutory unlawful detainer procedure, 

The carefully balanced provisions of the draft claim and 
delivery statute also ignore the commercial reality or oonsumer 
collections - the field in which claim and delivery is, and 
will be, most often used, In the typical consumer transaction, 
the creditor invsk1ng clalm and delivery will have legal assis
tance and will have developed form applications or affidavits 
to meet the requirements of the statute. By contrast, most 
consumers will be unknowledgeable of the law and unable to . 
afford to hire an attorney (and inelislble for Legal Services). 

Experience with other parts of the debt collection picture 
demonstrate that unless the requirements for in1tiatlng claim 
and delivery process are strict, it will often be abused by 
unserupulous credltors. For example, when a debtor flIes a 
claim of exemption to dissolve a garnlshment of his wages, 
cred1.tors now routlnely file affidavits on in~0=rItlon and 
bellef assert1ng that the debtor does not nee a: his wages, 
Clearly, the creditor does not have the faintest ldea whether 
hls allegations are true (although he could find out by using 
the examination of debtor procedure), but he can use such 
improper affldavits because he knows that most debtors are 
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too unsophisticated 1n the law to fight back. For th1s reason, 
the requirements f,?r initiating claim and delivery process should 
be tightened. and penalties for c:lsuse of the procedure ought to 
be spec1fied. 

On the other hand, the draft statute makes the mistake of 
requiring debtors to comply with various technical provisions 
which depend upon a legal knowledge not available to most oon
sumers. For eXample, under Section 512.040(0) of the proposed 
law, a debtors oan oppose issuance of a writ of possession onlY 
by filing an affidavit or a bond. Few debtors will be able to 
afford a bond, and even fewer will have the skill or legal 
assistance necessary to file an appropriate affidavit. There 
seems little reason for ioposing this burden on debtors. Why 
could they not be permitted to oppose issuance of the writ by 
oral testimony at the hearing? So long as 'the olaim and 
delivery la~ contains suoh diffioult requirements for debtors, 
few debtors will be able have the due prooess hearing guaranteed 
by Blair. 

The draft statute should recognize the unequal positions of 
oreditors and debtors and impose greater burdens on the former 
than on the latter; otherwise it will continue to give creditors 
the whip harld just as did the statutes struok down in Blair, 
Bandone and Sniadaoh. 

The suggestion to eUminate ~ parte issuance of writs of 
possession is a good one. ~ parte writs would be diff10ult to 
admlhnister in light of Bandone, may be unconstitutional under 
Fuentes, and would be a means for unscrupulous creditors to 
oiroumvent the requ1rements of due prooess. Deletion of the 
order to show oause procedure 1s also wise. 

Turning to the specific provisions of the propesed statute. 
I suggest that the definition of inventory (Seotion 511.050) 
be expanded to include raw materials. work in progress and 
ma.terials used or oonsumed in business. Suoh a. broaden1ng of 
the definition is neoessary to assure that the temporary re
straining order authorized by Seotion 51J.020 does not requ1re 
manufaoturing or process1ng concerns to interrupt their ordinary 
course of business. 

The app11cation required by Section 512.020 shOUld be in the 
form of an affidavit, based on personal knowledge of the affiant, 
except for the portions dealing with the reason the defendant 
retains the property and w1th the location of the property. If 
the affidav1ts are not based on personal inf ormat 1 on , they pre
sent a wide opportunity tor abuse, Furthermore, the application 
must set forth specifio faots whioh indicate the location of the 
claimed item. Otherwise. if the defendant fails to appear at the 
hearing, there will not have been a suffioient show1ng of probable 
cause to permit a search 1n connection with execution of the writ. 

• 
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As set; forth e.bove, the statute should provide adequate civil 
penalties for improper invokation of claim and delivery to deter 
overzealous creditors. 

Section 512.030 ought to specify that the three documents be 
served upon the defendant at least ten days prior to the hearing. 
Otherwise, the quite co=endable provis1ons advising the defendant. 
to seek legal advice will be rendered 1mpractical by last minute 
service of process. 

Section 512.040(b) requires the ndice to the defendant to state 
that the final mer1ts of the case will be decided at a time other 
than the haring on the application for issuance of the writ. It 
seems to me that the defendant should be left the option to consol
idate the hearing on the applicat10n for the writ with a full trial 
on the merits. Not only 101111 such a combined hearing promote 
jud1cial efficiency, but it w1ll also reduce the legal costs of 
the defend:ent. However, the option should be left to the defendant 
to prevent his being forced to proceed w1thout proper preparat1on. 
Also, ~he court should be permltted to make appropriate protect1ve 
oraers as the price of combin1ng the hear1ngs. 

Section 5J.2.040(c) has been discussed above; 1t shottld be 
changed to permit the defendant to present his opposit1on orally 
at the hearing. undue surpr1se to the creditor could be avoided 
by continuing the hearing wlth an appropriate protective order. 

For the reasons mentioned in connection with section 512.040(c), 
the prOVisions of section 512.050 should be amended to permit introduction 
of oral testimony at the hearing. 

Section 5l2.060(b) should explain in more detail what kind of showing 
is required to obtain an order directing the defendant to turn over the property. 
Otherwise, judges are likely to give such orders in all claim and delivery 
cases. Unless there is some special reason for such an order, it should not 
be issued since it entails a mud, greater invasion of the defendant'srights. 

The affidavit required by section 5l2.080(b) should be contrasted with 
the less formal requirements of the application for the writ (Section 5l2.020(c». 
Both documents should be sworn statements indicating particular facts within 
the personal knowledge (and not information and belief) of the declarant which 
indicate that the goods to be seized are at the location specified. Any lesser 
requirement would not meet the Fourth Amendment standards applied to claim 
and delivery by Blair. 

Sections 512.090 and 512.100 should be changed to permit a combined 
hearing on issuance of the writ and on the merits of the case. If the defen
dant opts for such a combined hearing, obviously his defenses will be affected 
and the determinstion of the judicial officer will have the full effect of 
a judgment on the merits. 

Again. in connection with the temporary restraining order, the require
ments governing the form of the application should be strengthened. The ap
plication should be made under oath on the personal knowledge (not information 
and belief) of the plaintiff or other declarant and should show specific facts 
which indicate the immediste danger. The mere fact that the defendsnt has 
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refused to pay the debt or turn over the goods should not be sufficient to 
justify issuance of a TRO. Nor should the mere fact that the property is 
capable of being damaged - such 9S a car - be enough. The section should 
set forth certain examples of what is an insufficient showing to give some 
gut dance to the lower courts. 

Section 513.020 should specify that the TOO should not have the 
a.ffect of interrupting the defendants' ordinsry course of business. See 
comment to section 511.050. 

Section 5l4.010(a) appears to give the levying officer an unconstitu
tional power to search for the specified property. His power to search should 
be explicitly limited to the place set forth in the writ and within that 
place only in locations likely to contain the property. For example, if 
the property. is s refrigerat:or the section should forbid the levying officer 
from looking through cabinet drawers for it. 

In the same manner, section 514.0l0(c) should specifically limit the 
levying officer's right to enter to the location specified in the writ. 

Section 516.030 should conform to the stricter requirements of a 
summary judgment affidavit. 

Aside from the comments made, the ,draft claim and delivery law 
appears to be a well formulated draft. Basically, all it needs is more 
attention to the effect it will have in the typical consumer collection 
case. If the statute is to comport with the spirit as well as the letter 
of the Blair decision, it should assure that the debtor 1n such cases is 
given a--pr;;tical opportunity to present his side of the story at a hearing 
prior to the seizure of the property. For the reasons stated above, I feel 
that the draft has not as yet gone far enought in this direction. 

Sincerely yours, 

JtUlV~ 
Jan T. Chilton 
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TENTATIVE 

RECOMMENDATION OF T"rlE CALIFORNIA 

LAW RE\~SION COMMISSION 

. relating to 

THE CLAIM AND DELIVERY STATUTE 

BACKGROtOOl 

. 1 
The past few years have witnessed widespread assault in both state and 

2 
federal courts on the constitutionality of a variety of prejudgment remedies. 

In California, one remedy which succumbed to such attack was that kn~Rn as 

claim and delivery.3 

The statutory Remedy Before 1971 

Prior to 1971, a plaintiff entitled to the possession of personal prop-

erty held by another could bring an action for specific recovery of that 

property and, if he so desired, invoke the provisional remedy of claim and 

delivery and thereby secure immediate possession of the property.4 The rem-

edy was readily available in all state courts. The plaintiff, after filing 

1. See, e.g., Blair v. Pitchess, 5 Cal.3d 258, 486 F.2d 1242,96 Cal. Rptr. 
42 (1971); Randone v. APpellate Department, 5 Cal.3d 536, 488 P.2d 13, 
96 Cal. Rptr. 709 (1971); Damazo v. MacIntyre, 26 Cal. App.3d 18, 
Cal. Rptr. (1972). 

2. See, e.g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); Fuentes 
v. Shevin, '40 U.S.L.W. 4692 (u.s. Sup. ct., June 12, 1972); Adams v. Egley, 
338 F.Supp. 614 (S.D. Cal. 1972). 

3. The former claim and delivery statute was held unconstitutional in Blair 
v. Pitchess, 5 Ca1.3d 258, 486 P.2d 1242, 96 Cal. Rptr. 42 (1971). 

~. See former Code Civ. Proc. § 509 (1872). For a general discussion of these 
procedures, see 2 B. Witkin, California Procedure Provisional Remedies 
§§ 24-38 at 1480-1489 (2d ed. 1970); E. Jackson, California Debt Collection 
Practice §§ 10.1-10.35 at 229-245 (Cal. Cont. Ed. Bar 1968). 
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his action and having summons issued, sim~ly provided the levying officer 

with an affidavit, a notice, and an undertaking together with copies of the 

cO!llplaint Rnd the original and copies of the summons. The affidavit asserted 

that the plaintIff was the owner or entitled to. the possession of the de-

scribed property, that the defendant was wrongfully detaining the property 

and the reason for the detention, that the property had not been taken for a 

tax, assessment, or fine or seized under levy of attachment or execution, and 

5 
finally the value of the property. The notice directed the levying officer 

to seize the property at a certain location or uherever found. 6 The under-

taking was in double the value of the property as stated in the affidavit 

and made the sureties liable for the return of the property and damages if 

the plaintiff failed to recover. 7 It should be noted that there was no ceurt 

erder nor prier review by a judicial efficer of either the merits ef the claim 

er the availability of the remedy to. the plaintiff. 

The process was delivered by the plaintiff directly to the levying ef-

ficer. Upen receipt of this process, the. levying officer took custody of the 
8 

property immediately, generally by outright seizure, and to accomplish this 

the officer was authorized to break into any building or enclosure.9 At the 

time of seizure, the defendant was served with copies of the plaintiff's 

affidavit, notice, and undertaking. lO If the defendant sought to retain 

5. 

6. 

7. 

8. 

10. 

Former Code Ciy. Proc. § 510 (1872). 

Cal. stats. 1933, Ch. 744, § 57 (former Code Civ. Proc. § 511). 

Cal. stats. 1965, Ch. 1973, § 1 (former Code Ciy. Froc. § 512). 

Ibid. Where the property was used as a dwelling--e.g., a housetrailer, 
mobile home, or boat--a keeper was placed in charge for two days, follow
ing which time the occupants were remoyed and the property taken into 
exclusive custody. 

Cal. stats. 1941, Ch: 229, § 1 (form~ Code Ciy. Proc. § 517). 

Cal. Stats. 1965, Ch. 1973, § 1 (former Code Civ. Proe. § 512). 
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possession of the property, he could either e~cept to the plaintiff's sure-

11 
ties ~ require the return of the property by filing a comparable under-

taking with the sheriff. 12 There was, however, no procedure provided even 

after seizure for a preliminary determination of the merits or probable out-

come of the action. The levying officer retained possession of the property 

for the period of .time required to permit exception to and the justification 

of sureties and the filing of third-party claims13 and then delivered the 

property to either the plaintiff or the defendant or a third party as required.l~ 

Constitutional Requirements for a Valid Prejudgment Judicial Repossession 
Procedure 

The California Supreme Court, in Blair v. pitchess,15 declared the claim 

and delivery procedure outlined above to be in violation of "the Fourth, Fifth, 

and Fourteenth Amendments of the United States Constitution and the parallel 

provisions of sections 13 and 19 of article I of the California Constitution." 

Blair was a logical extension of Sniadach v. Family Finance corp.,16 in which 

the Supreme Court held that Wisconsin's statute permitting prejudgment gar-

nishment of wages was unconstitutional because it authorized "a taking of 

property without that procedural due process that is required by the Four-

tee nth Amendment." This extension was confirmed in June 1972 when the 

United States Supreme Court in Fuentes v. Shevin17 invalidated the replevin 

11. Cal. Stats. 19~5, Ch. ~87, § 1 (former Code Civ. Proc. § 513). 

12. Cal. Stats. 1933, Ch. 7~4, § 60 (former Code Civ. Pree. § 514). 

13. Cal. Stats. 1933, Ch. 7~4, § 64 (former Code Civ. Proc. § 519). 

14. See Cal. Stats. 1933, Ch. 74~, § 60 (former Code Civ. Pree. § 51~); Cal. 
Stats. 1955, Ch. 156, § 1 (former Code Civ. Proe. § 515); Cal. Stats. 
1933, Ch. 74~, § 63 (former Code Civ. Proe. § 518). 

15· 5 Cal.3d 258, 285, ~86 P.2d 1242, , 96 Cal. Rptr. 42, 61-62 (1971). 

16. 395 U.S. 337, 339 (1969). 

17. ~O U.S.L.'I. 4692 (u.S. Sup. ct., June 12, 1972). 
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laws of Florida and Pennsylvania which also authorized the sumlliary seizure 

of property without an opportunity for preseizure hearing. 

18 
Opportunity for preseizure hearing. In Fuentes, the Court said: 

The primary question in the present cases is whether these state 
statutes nre constitutionally defective in failing to provide for 
hearings "at a meaningful time." The Florida replevin process 
quarantees an opportunity for a hearing after the seizure of goods, 
and the Pennsylvania precess allows a post-seizure hesring if' the 
aggrieved pa~ty shoulders the burden of initiating one. But neither 
the Florida nor Pennsylvania statute provides for notice or an 
opportunity to be heard before the seizure. The issue is .. hether the 
procedural due process in the context of these cases requires ttn 

opportunity for a hearing before the state authorizes its agents to 
seize property in the possession of a pe~son ~~on the application of 
another. 

Later in the opinion, the Court concluded:19 

We hold that the Florida end Pennsylvania prejudgment replevin 
provisions .ork a deprivation of property without due process of 
1a .. insofar as they deny the right to a prior opportunity to be 
heard before chattels are taken from their possessor. Our holding, 
however, is a narrow one. Wp do not question the power ofa State 
-to seize goods before a final judgment in order to protect the 
security interests of creditors so long as those creditors have 
tested their claim to the goods through the process of a fair prior 
hearing. 

Ex parte procedure in "extraordinary circumstances. " The California 
20 

Supreme Court in Blair stated: 

We recognize that in some instances a very real danger may exist tr~t 
the debtor may abscond vith the property or that the property will be 
destroyed. In such situations a summary procedure may be conso~nt 
with the constitutional principles. 

18. rd. at 

19. rd. at 

20. 5 Cal.3d 258, 278, 486 P.2d 12h2, , 96 Cal. Rptr. 42, (1971) • 
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However, the United States Supreme Court in Fuentes waB more restrictive. 
21 

There, the Court said: . 

There are "extraordinary situations" that justify postponing notice 
and opportunity for a hearing. • • • These situations, however, must be 
truly unusual. Only in a few limited situations has this Court allowed 
outright seizure vith~lt opportunity for a prior hearing. First, in 
each case, the seizure has been directly necessary to secure an important 
governmental or general public icterest. Second, there has been a special 
need for very prompt action. Third, the State has kept strict control 
over its monopoly of legitimate force: the pe~son initiating the seizure 
has been a government official responsible for determining under the 
standards of a narrowly draw statute, that it was necessary and justified 
in the particular instance. Thus, the Court has allowed swnma.ry sei-
zure afproperty to collect the internal revenue of th~ United States, ~o 
meet the needs of a national war effort, to protect against the economic 
disaster of a bank failure and to protect the public from misbranded drugs 
and contaminated food. 

Were it only for these two cases, one might conclude that allowing a 

plaintiff claim and delivery upon a showing of special circumstances at an 

ex parte hearing would be constitutional provided that the circumstances 

shown were sufficiently extraQrdinary to satisfy the Fuentes standards. 

However, it is here that the California Supreme Court in Rendone v. Appel-

22 
late Department has posed serious problems, for the court in that case 

concluded with respect to attachment "that a creditor's interest, even in 

these 'special circumstances' [the Court had just quoted the passage from 

Blair quoted in the pr~vious paragraph] is not sufficient to justify depriv-

iog a debtor of 'necessities of life' prior to a hearing on the merits of the 

creditor's claim."23 The court went on to introduce the concept that prop-

erty classified as a debtor'.s necessities of life is entitled to special 

. 24 
protection, at least before judgment. The Court sald: 

21. 40 U.S.L.W. at 

22. 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971). 

23. 5 Cal.3d at 556n.19, 1188 P.2d at 

24. 5 Cal.3d at 561-562, 488 P.2d at 
in original. 
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The court in Sniadach recognized that a prejudgment remedy 
which permits a creditor to deprive a debtor of those necessities 
essential for ordinary day-to-day living gives the creditor "enor
mous" leverage over the debtor. . .. ' Because of the extreme hard
ships imposed by such deprivation, a debtor is under severe pressure 
to settle the creditor's claim quickly, 'dhether or not the claim is 
valid. Thus sanction of such prenotice and prehearing attachments 
of necessities will in many cases effectively deprive the debtor of 
any hearing on the merits of the creditor's claim. Because, at a 
minimum, the Constitution requires that a defendant be afforded a 
meaningful opportunity to be heard on the merits of a plaintiff·' s 
claim • • • , the state cannot properly withdraw fr~~ a defendant 
the essentials he needs to live, to \;ork, to support his falnily or 
to litigate the pending action, before an impartial confirmation of 
the actual, as opposed to the probable, validity of the creditor's 
claim after a hearing on that issue. -

Although it is possible to distinguish ettachment from claim and delivery 

with respect to treatment of necessities in a procedure allowing for a prelimi

nary hearing on the probable valid~ty of the plaintiff's claim,25 it is 

25. The claim and delivery situation is sufficiently distinguishable from the 
attachment procedure considered in Randone to avoid the requirement that 
necessities of life be L'nlllune from seizure until the actual rather than 
the probable validity of the plaintiff's claim is established. It might 
be noted that Blair, decided just h/o months before Randofl(~, w.akes no 
reference to the necessities· concept. Under the claim and delivery pro
cedure, the plaintiff claims an interest in a specific article of property 
and the only iss~e to be decided in the action for possession is whether 
the plaintiff is entitled to that property as against the defendant. In 
attachment, on the other hand, the plaintiff has no preexisting claim to 
the property attached and the underlyinc action is "enerally on the ques
tion whether the defendant owes the plaintiff money in a transaction hav
ing nothin" to do with the property. The court in Randone recognizes this 
distinction in referring to attachment in these terms: 

Moreover, unlike the claim and delivery statute invalidat~d in Blair 
under which a creditor could only compel the seizure of property to 
which he claimed title, the instant provision initially grants un~ 
limited discretion to the creditor to choose which property of the 
debtor he wishes to have attached, [5 Ca1.3d at 561, 488 P • .2d at 
96 Cal. Rptr. at 726.J 

Accordingly, in claim and delivery proceedings in which a plaintiff estab
lishes the probable validity of his claim to the property at a hearing at 
which the defendant is unable to show the probability that he has a defense 
to the action fo~ possession, it seems inequitable to deny the plaintiff, 
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difficult to justify a different treatment of necessities as between attach-

ment and claim and delivery with respect to a procedure which allows seizure 

of the defendant's property upon only an ex parte hearing. If an attaching 

creditor cannot take, in any circumstances, the necessities of a defendant 

until after a determination of the actual as distinguished from the probable 

validity of the plaintiff's claim, surely a plaintiff invoking claim and de-

livery cannot seize a defendant's necessities until the defendant is given at 

least a preliminary hearing on the probability of his having a defense. 

Unreasonable searches and seizures. Blair also decided that proceedings 

under claim and delivery provisions raised Fourth Amendment problems and "that 

the official intrusions authorized by section 517 are unreasonable searches 

and seizures unless probable cause be first shown."26 Something of the views 

who has bonded the defendant against damage owing to loss of possession, 
the right of immediate possession merely because the defendant can show 
that the item claimed is a "necessity of life." 

The appropriate manner in which to implement the Randone necessities 
of life doctrine in claim and delivery proceedings is not to leave the 
property claimed in the possession of the defendant who has no valid de
fense to the possession action upon his showing that it is a necessity; 
rather, ,it is to make sure that necessities sre not taken fran a defendant 
where the plaintiff is unable to show at a noticed hearing that there is a 
reasonable probability that he will ultimately prevail in the action. The 
greater the harm that would be done to a defendant by depriving him of 
property after a preliminary hearing, the more cautious a court should be 
in granting claim and delivery after a preliminary hearing. 

26. 5 Cal.3d 258, 272-273, 486 P.2d 1242, , 96 Cal. Rptr. 42, 52 (1971). 

The United States Supreme Court in Fuentes did not feel obliged to 
examine the appellants' Fourth Amendment challenges but did note that 
"once a prior hearing is required, at which the applicant for a writ must 
establish the probable validity of his claim for repossession, the Fourth 
Amendment problem may well be obviated." [40 U.S.L.W. 4692, n.32 (1972).1 

However, Blair states: 

{W]e conclude that intrusions into private places in 
execution of claim and delivery process are searches and seizures 
within the meaning of the Fourth Amendment. • • • We also hold 
that such searches are unrea'sonable unless made upon probable cause. 
The only governmental interests which are furthered by the intrusions 
incident to execution ~f claim and delivery process are the promotion 
of commerce, particularly the extension of credit, and the assurance 
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of the California Supreme Court on the meaning of probable cause may be 

gleaned from the following paragraph fru~ Blair:
27 

Obviously, the affidavits customarily reqllired of those initiating 
claim and delivery procedures do not satisfy the probable cause stand
ard. Such affidavits need allege only that the plaintiff mlns prop
erty which the defendant is wrongZully detaining. The affiants are 
not obliged to set forth facts showing probable callse to believe such 
allegations to be true, nor must they show probable cause to believe 
that the property is at the location specified in the process. Finally, 
such affidavits fail to comply with the probable cause standard be
cause they are not passed upon by' a magistrate, but are exruained only 
by the clerical staff of the sheriff's or marshal's department, and 
then merely for their regularity in form. 

It would seem from this statement that, in order to satisfy the Fourth 

Amendment, the plaintiff must show both probable cause to believe his claim 

to the property is valid as well as prqbable cause to believe that the prop-

erty is at the location specified. Of course, these issues must be passed 

on by a judicial officer rather than a clerk. 

The 1972 Legislation 

In response to the exigencies.caused by the Blair deciSion, in 1972 

the California Legislature repealed the procedures held invalid in Blair 

and added a new Chapter 2 (Sections 509 through 521) to the provisional 

remedies title of the Code of Civil Procedure.
28 

This legislation is opera

tive only until December 31, 1975,29 and attempts to provide a constitutional 

that valid debts will be paid. On the other hand, as already pointed 
out, the citizen's right to privacy is infringed almost as much by 
such civil intrusions as by searches in the traditional criminal con
text. Balancing these important indiVidual rights against the less 
compelling state interests (which, as we note infra, are only slightly 
promoted by execution of claim and delivery p~oce~s), we find that a 
search incident to the ex",cution of claim and deli very proc9fis is un
reasonable unless it is supported by a warrant issued by a magistrate 
upon a showing of probable cause. [5 Cal.3d at 273, 486 P.2d at 
96 Cal. Rptr. at 52-53.] 

27. 5 Cal.3d at 273-274, 486 P.2d at , 96 Cal. Rptr. at 53. 

28. See Cal. stats. 1972, Ch. 855. 

29. Code Civ. Proc. § 521. 
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procedure pennitting a plaintiff to secure the iJnmed!.ate possession of prop-

erty while preserving as much of the former claim and delivery procedures as 

possible. 

At any time after the commencement of an action to recover the possession 

of personal property,3
0 

a plaintiff may make a showing to the court in which 

the action is filed of his entitlement to the possession of such property. 

The showing may be made by verified complaint or affidavit and is comparable 
. 31 

to that formerly required. The court reviews the showing and, if "satis-

fied" that a valid claim eXists, issues an order to the defendant to show 

cause why the property should not be taken from him and given to the plain

tiff.32 A date, time, and place is set for the hearing on the order, and 

the defendant is informed that he may either appear in his behalf at that 

time or file an undertaking to stay the delivery of the property.33 At the 

hearing, the court is required to make a preliminary determination which 

34 
party is entitled to possession pending a final adjudication. If the de-

termination is in favor of the plaintiff, a writ of possession is issued35 

directing the levying officer to seize the property in QUestion. 36 No writ 

of possession to enter the private pennises of any person may be issued 

without a prior judicial determination that there is probable cause to be-

37 . lieve the property is located there. The provisions relating to the levy, 

the redelivery of the property to the defendant if he posts security, the 

30. Code Ci v. Proc. § 509. 

3l. Code Civ. Proc. § 5l0(a). 

32. Code Civ. Proc. § 5l0(b). 

33. Ibid. 

34. Code Civ. Proc. § 51O(e). 

35. Ibid. -. 
36. Code Civ. Froe. § 512. 

37. Code Civ. Proc. § 511(a). 
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qualification aud justification of sureties, the clams of third persons, a:1d 

the delivery and possession of the property pendinB final adjudication are 

virtually identical to former 1aw.
38 

The statute also provides that the court--if it is "satisfied'·; that the 

plaintiff is entitled to possession--may issue a writ of possession without 

notice or a hearing: 39 

if probable calise appears that • • • (1) The defendant gaine':' possessIon 
of the property by t~eft • • • ; (2) The property consists of one or 
more negotiable instruments or credit cards; [or 1 (3) ••• the property 
is perishable, •.• or i~ in immediate danger of destruction, serious 
harm, concealment, or removal from this state, or of sale to an innuc('llt 
purchaser, and that the holder of such property threatens to destroy, 
harm, conceal, remove it from the state, or sell it to an innocent pur
chaser. 

The statute further provides that the court may issue ex parte ~emporary re-

straining orders, directed to thc def'enaant, "prohibiting such acts with 

respect to the property, as may appear to be necessary for the preservation 

,,40 
of the rights of the parties and the status of the property. 

38. 

39· 

40. 

The following table indicates ~ne disposition of the former sections under 
the new statute: 

Former Code of Civil Present Code of Ci.'lil 
Procedure Procedure 

§ 509 •••• § 509 
§ 510 • •••• § 5l0(a) 

(c), (e); § 511 .. " . • .Compare §§ 510(b), 
511(a) 

§ 512 • • §§ 511(b) , 512, 513 

§ 513 § 515 
§ 5111 § 514 
§ 515 § 515 
§ 516 § 515 
§ 517 § 513 
§ 518 § 516 
§ 519 § 517 
§ 520 . § 518 
§ 521 • • § 519 

Cod~ Civ. Proe. § 510(e). 

Code Civ. Proe. § 510(d). Sueh an order may be issue~ inoany ea~e 
where a writ of possession may be issued and may be :-ssu_d in.l;eu 
of an ex parte writ in cases where an ex parte writ 1S authorlz_d. 
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RECOMMENDATIONS 

The Commission, having reviewed the 1972 claim and delivery statute, 

makes the following recommendations. 

Ex Parte Issuance of Writ of Possession 

The ex parte procedure for issuance of a writ of possession should be 

eliminated. This procedure, provided by Section 510 of the Code of Civil 

Procedure, authorizes the court to issue a·writ of possession without notice 

and an opportunity for the defendant to be heard even in cases where the 

property to be seized is necessary for the support of the defendant and his 

family. 

If the Commission's analysis4l of the applicability of the Randone 

necessities doctrine to claim and delivery is correct, one of two policy 

choices must be selected in drafting a claim and delivery statute: one, 

a claim and delivery law may be drawn to direct a court to determine on ex 

parte hearing whether the property is likely to be a necessity of life of 

the defendant and, if·so, prohibit the seizure of that propert~ even though 

special circumstances are spown, until the defendant can be given a hearing 

or ~, the statute may not allow for the seizure of ~ property on ex 

parte hearing but may give the plaintiff injunctive relief against the de

fendant's dealing with the property in a manner disadvantageous to the 

plaintiff pending the preliminary hearing. 

There are major difficulties in following the first course of action. 

First, a rather specific definition of necessities of life would have to be 

drafted which would apply not only to consumer-type necessities but also, as 

41. See discussion pp. 5-7 supra. 
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Randone requires, to commercial necessities as well. Second, in each case 

in which a plaintiff attempts to seize property after an ex parte showing 

of special circumstances, the creditor ~Iould have to be required to make a 

showing on a fact not normally within his knowledge--that is, whether as to 

the particular defendant a specific piece of property is a necessity--and 

the court 110uld have to make a finding on this fact without the views of the 

defendant being heard. Third, the statute would have to state with some 

specificity what circumstances are sufficiently special or extraordinary to 

justify seizure upon ex parte hearing. Here the United States Supreme Court 

cases, Sniadach and Fuentes, have been notably restrictive in their view of 

what would constitute suffici~ntly spec tal circumstances. Blair has been 

less so. If only those circumstances mentioned by Fuentes qualify as special 

circumBtances justifying seizure upon ex parte hearing, the statute need not 

make a.ny provision for ex parte seizure because the plaintiff's interest in 

repossessing property hardly serves an "important governmental or general 

public interest." 

These difficulties are substantial enough that the Commission recommends 

that the second course of action be followed. This procedure will allow the 

plaintiff upon applying for ~ writ of possession to obtain a temporary re

straining order by an ex parte showing of special circumstances Which threaten 

to affect his ability to take possession of the property after the writ is 

issued. If the requisite Circumstances are shown, the restraining order will 

be issued and will continue in effect until the property is seized or until 

the court decides at the preliminary hearing that the plaintiff is not en

titled to the writ. The special or extraordinary circumstances justifying 

issuance of a restraining order are broadly drawn but do not run afoul of 

the Fuentes restrictions because no ~eizure is contemplated until the defendant 
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is given a hearing. If the property soaght is a n~cessity--even thoagh the 

order restrains the defendant from disposing of, concealing, or damaging it--

Randone is not violated because the defendant still has the use and benefit 

of the property. The temporary restraining order procedure preserves the 

spirit of Randone in that it does not disturb the defendant's use of his 

necessities until after an opportunity for a hearing, but it gives the plain-

tiff a good measare of protection under the contempt power of the court and, 

as a practical matter, it avoids both cluttering up the statute with cumber-

some provisions dealing with the difficult problem of how to deal with the 

necessities issue on ex parte hearing as well as filling court dockets with 

prolonged litigation on the scope of the special circumstances exception and 

tedious hearings on whether the· items of property claimed are necessities of 

life as to the debtor. 

Denying the plaintiff seeking claim and delivery immediate possession 
42 

upon ex parte hearing is probably not a serious deprivation. As Blair 

points out with respect to the collection cases, claim and delivery is 

usually the last step in a series of moves intended to exert pressure on the 

defendant to make his payments. A notice that a hearing will be held on the 

42. The ex parte writ may be obtained under existing law not only where the 
prcperty is in immediate danger of destruction, concealment, or disposi
tion but also where it has been stolen or is a credit card or negotiable 
instrument. The repossession of stolen property should, it seems, be 
treated generally as a matter of criminal process. The special treatment 
of credit cards and negotiable instruments is a 1972 innovation. Where 
such property has been stolen, forged, or revoked, it can be dealt with 
in the same manner as stolen property generally. In other Circumstances, 
a large measare of protection can be obtained through private, nonjudicial 
means, e.g., notification to retailers that a described card is not to be 
honored:--8ee Penal Code § 484h. The Commission accordingly recommends 
that these types of property not be given special treatment under the 
claim and delivery statute. 
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issue of the plaintiff's right to.~epossession will only become another 

step in that process. A brief delay of a week or two should seldom make any 

difference as to the plaintiff's eventual ability to retake the article; but, 

if' the plaintiff can convince the court upon applying for the writ that there 

is cause for concern, an ex parte restraining order punishable by contempt 

can be issued which will assure the plaintiff of adequate protection in all 

but the rarest cases. This procedure will relieve the plaintiff of the onerous 

task of trying to comply with Randone by having to convince the courts in ex 

parte hearings (not only in consumer cases but also in commercial cases) that 

the goods sought are not necessities. Moreover, not allowing plaintiffs im-

mediate possession at ex parte hearings upon a showing of extraordinary cir-

curnstances will make it impossible for overzealous plaintiffs to subvert the 

constitutional requirements by unsupported allegations of concealment or 

43 absconding. 

Order to Show Cause Procedure 

Section 510 presently requires an initial judicial review of the plain-

tiff's application for a writ of posseSSion, followed by the issuance of an 

order directed to the defendant to show cause why a writ should not issue. 

In this context, the order to show cause procedure has the same purpose and 

43. The Commission's recommendation also avoids any Fourth Amendment search 
and seizure problem. See discussion in text accompanying notes 26 and 
27 supra. If, at a hearing at which the defendant has an opportunity 
to appear, the plaintiff can convince a court (1) of the probable validity 
of his claim and (2) of the likelihood that the specific property claimed 
is at a described location, then issuance of a writ of possession empower
ing an official of the court to enter the described pri vate place to re
take the property would be constitutional. This appears to be the holding 
of Fuentes. It is what is proposed in this recommendation. Under the CCill
mission's recommendation, the only relief obtainable by a plaintiff upon 
ex parte proceedings is the issuance of a restraining order commanding the 
defendant not to dispose of, injure, or waste described goods. No search 
or seizure problem is raised by such an order. 
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effect as a noticed motion procedure. However, it seems both inefficient 

and unnecessary to require a judicial review at two stages in the proceed

ings, and the Commission accordingly recommends that the present procedure 

be replaced by a noticed motion procedure requiring only one hearing before 

the court. 

other Recommended Changes 

In addition to the changes discussed above, the Commission recommends 

other technical and relatively minor changes in existing legislation. These 

changes are indicated in the Comments to the proposed statutory provisions 

that follow. On the other hand, this recommendation does not attempt to 

state and is not intended to disturb the substantive law governing (1) the 

circumstances under Which a person is entitled to possession of personal 

property or (2) the circumstances, if any, in which private, self-help re

possession may properly be utilized. 
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§ 511.030. Defendaut 

511.030.. I!Defen.f~nt u i:n(;lu<iea a cross ... defelldant ~ 

511.040. "Farm products" means crops or livestock or supplies used 

or produced in ff.:rming operati0_~S or products of' CTupS or livestock in 

their unm=ufactu:red sUites (such 8.lS gin.'l£d cot'von, wool clip, maple syrup, 

honey, milk, and eggs), \Ihile ::'n- tne possession of a defendant engaged in 

raising, fatten~.ne, g,ca":ng, (Jr c:ther !'arming operations. If tangible 

personal :property is a :farm product., It is not inventory. 

COlIIIlent. Section 511.040 iu based on the definition of "farm products" 
provided by Section 9109 of the Commercial Code. Section 9109 prov1des in 
part: 

9109. Goods are . . • "farm products" if they are crops or l1ve~ 
stock or -supplies used or produced in farming operations or if they are 
products of crops or livestock in their unmanufactured states (such as 
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if 
they are in the posses dan of a debtor engaged in raising, fattening, 
grazing or other farming operations. If goods are farm products they 
are neither equipment nor inventory • . . . 

Inventory is defL~ed by Section 511.050. A definition of "equipment" is 
unnecesse.ry. Farm products and inventory are defined only because the terms 
are used in connection with provisions which permit sale of such property 
in the ordinary courae of business despite the issuance of a temporary 
restraining ordcI'. See ~ction 513.020. Equipment would not by its nature 
be sold in the ordinary course of b1.Uliness. 

§ 511,050. Invent0!l 

511.050. "Inventory" means taogible personal property in the posBesllion 

of a defendant wao bolds it for sale 01' lease or to be furnished UIlder contracts 

of serlrice. 

Comment. Section 511.050 is based on the definition of "inventory" pro~ 
vided by Section 9109 of ths Commercial Code. Section 9109 provides 1n part: 

9109. Goods ere ... "inventory" if they are held by a person 
who holds them for sale or lease or to be furnished under contracts 
af service or if he has leased or so furnisrM them, or if they are 
raw materials, work in process or materials used or consumed in a 
business. Inventory of a person is not to be claSSified as his 
e~ipment. -
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§ 51.1.050 

The phrase "or if he has leased or so furnished them~' has been deleted to 
make clear that inventory under this title is limited to property in the 
possession of the defendant. See also Comment to Section 511.040. The 
phrase "raw materials, work in process, or materials used or consumed in" 
the defendant's business has also been deleted. This property also would 
not be sold in the ordinary course of business; hence, it does not need to 
be excepted from the operation of the temporary restraining order. See 
Sections 511.040 and 513.020 and Comments thereto. 

§ 511.060. J~icial officer 

511.060. ''.Tudicial officer" meana any judge or a:ny commissioner or 

other officer appointed by the trial court to perform the duties required 

by this chapter. 

§ 511.070. Levying officer 

511.070. "Levying officer" means the sheriff, constable, or. marshal 

who 1s directed to execute a writ of possession issued under this chapter. 

§ 511.080. Person 

511.080. "Person" includes an individual, a corporation, a partnership 

or other unincorporated association, and a public entity. 

§ 511.°99. Plaintiff 

5ll.090. "Plaintiff" D!e8JlS to. person -who files a complaint or cross-

complaint. 

§ 51.1.100. Probs.ble validity 

511.100. A claim has "probable validity" where it is more likely than 

not that the plaintiff will obtain a judgment against the defendant on that 

claim. 

§ 51.1.110. Public entity 

• 

Sl1.110. "Public entity" includes the state, the Regents of the University 

of California, a county, a city, district, public authority, public agency. and 

any other political subdivision or public corporation in the state. 
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§ 511.110 

COIIIIIICnt. Section 511.110 adopts the language of the definition found 
in Section Sn.2 of the Govermnent Code. 

Article 2. Writ of Possession 

§ 512.010. Application for writ of possession 

512.010. Upon the filing of the complaint or at ao;y time thereafter, 

the plaintiff lII8;)i apply pursuant to this cb&pter for a writ of possession 

by filing a OIritten g,ppl:'.catiOO for the writ "ith the court in "hich the 

action is 'brought. 

Comment. Section 512,010 is balled on former Section 509. licw'ever .• 
Section 512.010 enlarges slightly the period during "hich the plaintiff 
may claim the deli",ery of property am removes the ambiguous reference to 
"before trial." Af'ter judgment, the plaintiff will, if necessary, enforce 
his judgment by "Tit of execution. See 8e<:tion 684. 

Section 512.010 requires the plaintiff to file a separate'application 
for claim and delivery supported by affidavit or verified complaint. See 
Section 512.020. Under former law, this was not clear and it appeared that 
a claim could be made by verified complaint alone. See former Section 510. 

§ 512.020. Contents of appUcstion 

512.020. The g,ppl1cation shall be executed under oath and shall include 

all of the following: 

(a) A showing that the plaintiff is entitled to possession of the 

property claimed and of the basis of the plaintiff's claim. If the basis 

of the plaintiff's clailll. is a written instrument, a copy of the instrument 

sba.1l be attached. 

(b) A showing that the property is wrongfu.l1y detained by the-.defendant, 

of the manner in which the defendant came into possession of the property, 

and, according to the best knowledge, information, and belief of the plaintiff, 

of the reason for the detention. 
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§ 5~2.02O 

ec) A particular de£cription of the property; a statement of its value. 

(d) A statement, according to the best know~edge, information, andbe~ef 

of the plaintiff, of the location of the property. whether the property is within 

a private place which may have to be entered to take possession, and of the • 

addresses of defendant's residence and place of business, if ~. 

(e) A statement that the property has not been taken for a tax, 

assessment, or fine, pursuant to a statute; or seized under an execution 

against the property of the plaintiff; or, if so seized, that it is by 

statute exempt from such seizure. 

(f) The name and address of the person deSignated by the plaintiff to 

accept service by mail of papers relating to the action. 

COIIIIIIent. Section 512.020 is based on subdivision (a) of former Secticn 
510. Subdivision (a) el~inates as a separate ground for repossession.a 
showing of ownership. Compare paragraph (1) of subdivision Cal of Section 
510. A plaintiff could be an "owner" in the broad senBe of the wa'd and not 
be entitled to possession. For example, a lessor of personal property where 
there has been no default by the lessee could be considered the "owaer" of 
the property but not be entitled to possession. Subdivision (a) focuses 
simply on the ultimate issue of the right to possession. 

SubdiviSion (b) continues without substantive change the provisions of 
paragraph (2) of subdivision (a) of fOlmler Section 510. 

Subdivisions (c) and (d) continue without substantive change the prOVisions 
of paragraph (3) of subdlv1sioo (a) of former Section 510. Sl1bdiviaiOll (d) also 
adds the reqUirement that the plaintiff state whether the property is in a "pri
vste place." The term "privste place" is that used by the California Saprelle 
Court in Blair v. Pitchess, 5 Cal.3d 258, 270-276, 486 P.2d 1242, • 96- Cal. 
Rptr. 42, (1971), to deSignate those places which may be _tered only 
after the plaintiff bas established before a judicial officer that there is 
probable cause to believe that the property which is the subject of the claim 
and delivery procedure is located at the place to be entered and that the 
plaintiff bas the right to immediate possession. See Section 512.0(i9(b). 

SubdiviSion (e) continues without substantive change the provisions of 
paragraph (4) of subdivision (a) of former Section 510. 

SubdiviSion (f) is new and requires the plaintiff to state the address 
at which the defendant ~ accomplish service by mail. 

The app~cation required by Section 512.020 ~, of course, be supported 
by a separate affidavit or affidavits or by a verified complaint; this 1s not 
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§ 512.020 

required, hovever, j,f the application itself satisfies the requirements of 
this chapter. 

For additional requirements where the plaintiff also seeks a temporary 
restraining order in connection vith the application for writ of possession, 
see Section 513.010. 

§ 512.030. Notice to defendant 

512.030. No writ shall be issued under this chapter unless, prior to 

the hearing, the defendant has been served with all of the following: 

(a) A copy of the sUJlI!Ilons and complaint. 

(b) A Notice of Application and Hearing. 

(cl A copy of the application and any affidavit in support thereof. 

Comment. Section 512.030, together vith Section 512.040, replace 
subdivision (b) of former Section 510. Sectioo 510 required an initial 
judicial reviev of the plaintiff's application for a writ of possession, 
followed by the issuance of an order directed to the defendant to show 
cause vby a writ, should not iaaue. i'his procedure vas both inefficient 
and unnecessary and haG been replaced here by a noticed motion procedure. 
The rules governing the time for seI"o'ice and the manner of service are the 
same . as for motions generally. See 'Chapters 4 (commencing with Section 
1003) and 5 (commencing with Section 1010) of Title 14 of this part. The 
contents of the Notice of Application and Hearing are prescribed by sec
tion 512.040. 

§ 512.040. Contents of Notice of Application and Hearing 

512.040. The "Notice of Application and Hearing" shall inform the 

defendant of all of the following: 

(a) A hearing will be held by a judicial officer at a place and at a 

time, to be specified in the notice, on plaintiff's application for a writ 

of possession. 

(b) The vr1t will be issued if the judicial officer finds that the 

plaintiff's cla1lll is probably valid and the other requirements for issuing 

the writ are established. The hearing is not for the purpose of determining 

whether the cla1lll is actually valid; the determination of the actual validity 
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§ 512.040 

of the claim will be matie in subsequent proceedings in the action and will 

not be af'fec:ted. by tile decision of the judicial officer at the hear1Ilg on 

the application for 'Ghe writ. 

(c) If the defendant desires to oppose the issuance of the writ, he 

must file with te.s court eit.her an affidavit providing evidence sufficient 

to defeat the plain.tift"s right to issuance of the writ or an undertaking 

to stay tile deli very of' the property in accordance >lUh Section 515.020. 

The notice shall contain the follo-,nng statement: "If you believe the 

plaintiff_may not be entitled to possession of the propel~Y claimed you may 

wish to seek the advice of an attorney. Such attorney should be consulted 

promptly so that he rvay assist you before the t1llle set for the hearing." 

(d) The name and address of the person designated by the _plaintiff' to 

accept service by mail of papers relating to the action. 

Comment. Section 512.040 is based on a portion of Bubdivision (b) of 
former Section 510. Under the former procedure, the order to show cause 
informed the defendant of the time and place of the hearing and the defend
ant's right to appear and oppose the issuance of the wit or to file an 
undertaking. Section 512.040 requires the notice to do these things as well 
8S inform the defendant of the purpose of the hearing and the need for prompt 
action in response to the notice. 

§ 512,050. Service of al."fidavits prior to hea~ 

5.12.050. Each party shall serve upon the other within the time preacribed 

by rule aoy affidavits intended to be introduced at the hearing unless the 

court at the hearing for good cause shmm permits the introduction of affidavits 

not previously served. 

Comment. Section 512.050 is new. Subdivision (b) of former Section 510 
apparently permitted the defendant to delay indicating hiB opposition to 
issuance of a vr1t until his appearance at the hearing. Section 512.050 is 
intended to encourage a.n earlier fr!llliing of the parties' contentions and an 
exchange of support therefor. The time limit for filing is left to rules 
adopted by the Judicial Council, but the trial court rvay grant relief fran 
such 11m1ts upon a showing of good cause. 
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§ 512.060. Issuance of the writ of' posse88ioo 

512.060. At the hearing, the judlcial·officer shall consider the 

showing made by the parties appearing and shall issue a writ of possession 

if he f'inds all of the folloving: 

(a) The plaintiff has established the probable validity of his claim 

to possession or the pr~erty, 

(b) If the property claimed is within a private place which must be 

entered to take possession, the plaintiff has established that there is 

probable cause to believe that the property or some part of' it is located 

there. 

(c) The plaintiff has provided an 'Andertllking as required by Section 

515.010. 

Comment. Section 512.060 is based on subdivision (e) of' f'ormer Section 510 
and former Section 5ll. The term "probable validity" used in subdivision (a) is 
defined in Section 511.1~. The burden of proof' rests on the plalntif'f to 
establish the probable validity of' his 'claim. lie will, of course, faU to 
ae.tlsfy this requirement if the defendant shaws that there is a reasooable prob
ability that he can assert a successful defense to the action. It might be noted 
that the provisions of this title are basically procedural. No attempt bas been 
made to state the substantive law governing the circumstances UDder which • person 
is entitled· to possession of personal prqperty. 

Subdivision (c) simply requires the plaintiff to file an undertaktDg as 
provided by Section 515.010. The detail provided by subdivision (b) of f~r 
Section 511 is now provided by Section 515.010. 

§ 512 .0,(0. Issuance of order directing transfer 

512.070. If a writ of possession is issued, the judicial officer Day also 

issue an order directing the defendant to transfer possession of the property 

to the plaintiff. 

Camnent. Section 512.0"(0 is new. It IISkes clear that the court has power 
to issue a "turnover" order directing the defendant to coqperate in transferring 
possession. Such order is not issued in lieu of a writ but rather in addition 
to or in aid of a wrIt, permitting the plaintiff to select a more 1nfol'3al and 
less expensive means of securing possession. 
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§ 512.080. Writ of possession 

512.080. The ~it of possession shall: 

(a) Be directed to the levying officer within whose jurisdiction the 

property is located, 

(b) Describe the specific property to be seized and specify the locatiaa 

where the property or some part of it ma;y be found. 

(c) Direct the ievying officer to levy on the property pursuant to Sec-

t100 514.010 if found and to retain it in his custody until released or sold 

pUl'suant to Section 51t..030, 

(d) lnfol'lll the defendant that he has the right to except to the sureties 

upon the plaintiff's undertaking, a copy of which sbaU be attached to the writ, 

or to obtain redelivery of the property )y filing an undertaking as prescribed 

toy Section 515.020. 

(e) State the name and address of the person desisna.ted by the plaintiff 

to accept service by mail of papers relating to the action. 

Coament. Section 512.080 is substantively the same as subdivision (a) 
of former Section ·512. 

§ 512.090. Indorsement of writ 

512.090. (a) The plaintiff ma;y apply ex parte in writing to the court 

in which the action was brought for an indorsement on the writ directing the 

levying officer to seize the property at a location other than tbat specified 

in the writ. 

(b) The judicial officer shall make the indorsement if tht! plaintiff 

establishes by affidavit tbat there is probable cause to believe tilatthe 

property or some part of it may be found at that location. 

COIIIIIIeIlt. Section 512.090 is based on subdivision (b) of former Section 512. 

§ 512.100. Defendant's defense to action on claim not affected 

512.100. Neither the failure of the defendant to oppose the issuance of 

a writ of possession under this chapter nor his failure to rebut aD;y evidence 
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§ 512.100 

produced by the plaintiff in connection with proceedings under this chapter 

shall constitute a waiver of any defense to plaintiff's claim in the action or 

any other action or have a~' effect on the right of the defendant to produce 
• 

or exclude evidence at the trial of any such action. 

§ 512.110. Effect of' detel~nations of judicial ofticer 

512.110. The determinatio<ls of the ju.l.icial officer under this chapter 

shall have no effect on the determination of any issues in the action, other 

than the is"ues rele\."aIlt to pl'oceedings under this chapter, nor ..shall they 

affect the rights of any party in any otheractioD arising out of the same 

claim. The determinations of the judicial officer under this chapter shall 

not be given in evidence nor referred to in the trial of at13 such action. 

Camnent. Section 512.110 ma.kes clear that the determinations of the 
judicial officer under this article have no effect on the determination of 
the validity of the plaintiff's clail1l in the action he has brought againat 
the defendant nor do they affect the rights of any party in any other action. 
Section 512.110 does not, however, ma.ke lnadmjasible any affidavit filed 
under this cbapter. The admissibility of such an affidavit is determined by 
rules of evidence otherwise applicable. 

Article 3. TemporaZ"'J Restraining Order 

§ 5l3.010~ Issuance of temporary restraining order 

513.010. (a) At tbe time he files his application for lIl"it of possession, 

the plaintiff may apply for So temporary restraining order b.1 aetting forth 10 

the application a statement of grounds justifying the issuance of such order. 

(b) The Judicial officer shall issue a temporary restraloiDg order if he 

determines that plaintiff's application for writ of possession shows the prob

ability that there is an immediate danger that the property claimed may become 

unavailable to levy by reason at being transferred, concealed, or removed or 

may become substantially ilIIpa1red in value. 

(c) If at the hearing on issuance of- the writ at possession the judicial 

officer determines that the plaintiff is not entitled to a writ of possession, 
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§ 513·010 

the judicial officer shall dissolve any temporary restraining order; otherwise, 

he may issue a preJ.1m1nsry inJunction t.o remain in effect until the property 

claimed is seized pursuant to the writ of possession. 

Comment. Section 513.010 replaces Bubdivisions (c) and (d) of former 
Section 510. In contrast to prior law, Sect10n 513.010 and the other pre
visions of this title do not permit the seizure of property upon an ex parte 
application but merely authorize the issuance of a temporary restrainiDg 
order. The order J directed to the defendant, prohibits him frOlll taking action 
with respect to the property whic.':\ would be detrimental to the plaintiff. The 
grounds for issuance of a temporary restrsining order stated in subdivision (b) 
are substantively similar to thoBe provided in paragrapb (3) of subdivision (c) 
of former Section 510. 

Tba former special provisions for shortening the time for a hearing after 
seizure under a writ issued ex parte have been eliminated. However, except where 
a specific provision of tbis chapter applies, the provisions of Chapter 3 (caa-enc
ing with Section 525) relating to injunctive relief' generallyarellwlicable. liimce, 
the det'endant 1IIIi;y obtain relief froa an order pursuant to Section 532. Moreover, 
although this section (and chapter) does not provide for inJunctive relief gener
ally, the clallll and delivery remed3 is not an exclusive one, and the pla1ntiff 
may apply t'or injunctive relief under the other provisions of this code. 
The denial of a writ· of possession, 'l(here denial was due to a close factual 
case on liability, should not preJu4ice such an application where an injunction 
will provide relier less drastic than repossession • 

. Note. The ability ot' the plaintiff to repossess U]?on an ex parte appl.ica
tion bas been eliminated in this tentative recommendation in order to keep the 
statutory procedures as simple as possible and perhaps immune from constitutioaal 
attack. See preliminary portion of recomendatlon. The former proviSions 
for ex parte relief where stolen property is involved seemed to be unneces
sary; such property can be either seized under criminal process or dealt 
with under this provision. The special treatment of credit cards is a 1972 
innovatialj the Colllll11ssion queries whether such treatment is Justified. Cards 
which have been stolen, forged, or revoked can; it seems, be dealt. with in the 
same manner as stolen property generally. The COlIIDIission does, however, solicit 
your comments and suggestions concerning the approach taken by this section 
.and the desirability· or need for any changes in this approach. 

§ 513.020. Provisions of temporary restraining order 

513.020. In the discretion of the judicial officer, the temporary 

restraining order'may prohibit the defendant from any or all of the follOWing: 

(a) Transferring any interest in the property by sale, pledge, or grant 

of security interest, or otherwise disposing of the property; but, if the 
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§ 513·020 

property is farm products held for sale or lease or is inventory, the order 

may not prohibit the defendant from dealing with the property in the ordinary 
• 

course of business. 

(b) Concealing or otherwise removing the property in such a manner as to 

make it less available to seIzure by levying officers. 

(c) Impairing the value of the property either by acts of destruc-

tion or by failure to C81'e for the property 1n a reasonable manner • 

COmment. Section 513.020 provides some specificity with respect to the 
nature of the temporary restraining order authorized by Section 513.010. Com:pare 
subdivision (d) of former Section 510. Generally, the temporary restraining 
order will prohibit transfers of the property in question. However, where the 
property is fa:rm goods or inventGry (defined in Sections 511.Q40 and 511.050, 
respectively), the property ~ be sold in the ordinary cour~ of business. 
See subdiviSion (a). 

The rare case in which the property w11l perish if not refrigerated or, 
in the case of animals, if not cared'for properly, is taken care of in subdivi
sion (c) under which the defendant 'can be ordered to take whatever precautions 
are necessary to preserve the property until the time of the bearing. 

Article 4. Levy and Custody 

§ 514.010. Levy 

514.010. (a) Except as otherwise provided in this section,. upon issuance 

of the writ of possession the levying officer shall search for and take custody 

of the specified property either by removing the property to a place of safe-

keeping or, upon order of the judicial officer, by installing a keeper. 

(b) If the specif'ied property is used as a dwelling, such i1s a house

trailer, mobilehome, or boat, levy shall be made by placing a keeper in charge 

of the property, at the plaintiff's expense, for two ~s after which the 

levying o~icer shall remove the occupants and any contents not specified in 

the writ and shall take exclusive possession of the property. 

(c) If the specified property or any; part of it is in a private place, 

the levying officer shall at the time he demands possession o~ the prOperty 
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announce his identity, purpose, and authority. If' the property is not 

voluntarily delivered, the levying orficer shall cause any building or enclosure 

where the property is located to be broken open in such a ltiDIler as be 

reasonably believes will cause the least damage and may call upon the power 1:)f 

the county to aid and protect him, but, i~ he reasonably believes that 

• entry and seizure of the property will L~volve a substantial risk of death or 

serious bodily harm to any person, he shall refrain fram seizing the property 

and shall promptly .. make a return to the court from which the writ issued 

setting forth the reasons for his belief that the risk exists. In such case, 

tile Judicial officer shall malte such orders as ma.r be appropriate. 

Comment. Section 514.010 is substantively the same as the first two 
paragraphs of former Section 513. 

§ 514.020. Service of writ of possession 

514.020. At the time of levy, the levying officer shall deliver to the 

person in possession of the property a co~ of the writ of possession with a 

copy of the plaintiff's undertaking attached. If no one is in possession of 

the property at the time of levy, the levying officer shal.l serve the writ 

and attached undertaking on the defendant in the manner proVided for in this 

code for the service of summons and complaint. 

Comment. Section 514.020 is similar ill effect to the last paragraph of 
former Section 513 •. Section 514.020 does not require a second. service of the 
summons and complaint and application for wr.it of possession. That has 
presum&.bly been accOIIIpliehed pursuant to Section 512.030. Moreover, Section 
514.020 requires service of the writ of possession on the defendant CDly if 
he is the person in possession or no one is in possession of the w:opert;y at 
the time of levy. 

§ 514.030. Custody of 1evXing officer 

514.030. (a} After ·the levying officer takes possession pursuant to a vr:!.t 

of possession, he shall keep the property in a secure place until expiration 

of the time for filing an undertaking for redelivery and for exception to the 
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§ 514.030 

sureties as prescribed in Article 6 (commencing with Section 515.010). Be 

shall then deliver the property to the party entitled to possession upon 

receiving his fees for taking and his necessary expenses for keep1ng the • 

property. 

(b) Notwithstanding subdivision (a), where not otherwise provided by con-

tract, upon B showing that the property is perishable or will greatly deteriorate 

or depreciate in value or for 'some other reason that the interests of the parties 

will be best served thereby, the judicial officer may order that the property be 

sold and the proceeds deposited in the court to abide the judgment in the action. 

Comment. Subdivis10n (a) of Section 514.030 1s based on fOl'lll8r Section 516. 
The former reference to an order staying delivery bas been deleted. Under the 
procedures provided under this title, the defendant will al.ways bave bad an 
opportunity to be heard prior to being deprived of possessiOJ1, hence a post
seizure stay in unnecessary. 

Subdivision (b) is new. Traditionally, the 'plaintiff, upon gain1Dg 
possession of the property, bas, been re'quired to keep and preserve it so 1;lI&t 
it ms.v be returned to the defendant if the latter ultimately prevails. See 
2 B. Witkin, Cal:l.fornia Procedure Provisional. Remedies § 34 at 1486-11i87. It 
is apparent that, in some circumstances, this would be undeSirable, Apparently 
the former law relied on the parties to agree vo1uatarily to a disposition tbat 
would be to their mutual benefit. Subdivision (b) also permits the parties to 
provide by contract for an appropriate disposition but, where not otherwise 
'provided by con'tract, subdiviSion (b),authorizes either party to apply for an 
order requiring the sale of property where necessary to preserve its val.ue 
pending the final outcome of the case. 

§ 514.040. Return 

514.040. The levying oft'icer shall, return the writ of possession, with 

his proceedings thereon, to the court in which the action is pending within 

. levy but in no event· lIIore than 60 days after the writ is iesued. 20 days after 

COIlIIIlent. Section 514.040 is substantively s1m1lar to former Section 518. 
Section 514.040 has, however, been revised to provide a date certain for the 
return of all vrits--even those under which the sheriff bas not been able to 
levy. 

-29-



§ 514.050. Third-party claims 

514.050. ,,'hen the propert.y taken is claimed by one other than the 

defendant or his agent, the rules and proceedil~s ~pplicable in cases of 

third-party ,claime after leV'J under execnt,ion shall appl;t. 

CODmtent. Section 51':.050 is .. ",bstantlvely identical to former Sec- • 
Han 517. 

§ 514.060. Order protecting P9Bsession 

51.4.060. After the property has been delivered to a party or the value 

thereof secured by an undertaking as provided in this chapter, the judicial 

officer shall" by appropri&te order, protect that party in the possession of 

such property until the final determination of the action. 
, -

Comment. Section 514.060 is identical to former Section 519. See &lso 
Phillips Aviation Co. v. Superior Court, 246 Cal. App.2d 46, 54 Cal. Rptr. 415 
(1966) . 

f.rt1cle 5:.. Undertakings 

§ 515.010. Pl&intitt' s undertaking 

515.010. (a) The judicial officer shall not issue a temporary restrain-

ing order or a writ of possession until the plaintiff hal> filed w1th the court 

a written undertaking that, if the plaintiff fails to recover J1Wgment in the 

action, the plaintiff "ill pay all. co~ts tbs.t may be awarded to the defendant 

and aJ.l damages referred to in subdivision (b), not exceeding the amount ot 

the undertaking. The undertaking shall be executed by two or lIlQre sufficient 

sureties in an amount no less than twice the v&lue of t.he property as deter-

mined by the judicial, officer. 

(b) The damages referred to in subdivision (a) are all damages sustained 

by the defendant which are proximately caused by operation of the temporary 

restraining order and preliminary injunction, if any, the levy of the writ of 

posseSSion, and the loss of possession of the property pursuant to levy ot the 

writ ot possession or in compliance with an order issued under Section 512.010. 

Comment. Section 515.010 is substantively similar to subdivision (b) of 
tormer Section 511. 
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§ 515.020. Defendant's undertaking 

515.020. (al The defendant may prevent the plaintiff from taking posses-
~ 

sion of property pursuant to a writ of possession or regain possession of 

property so taken by filing vith the court in which the action was brought a 

written undertaking executed by two or more sufficient sureties in an amount 

equal to eitt~r the amount of the plaintiff's undertaking required by Section 

515.010 or, if there has been no judicial determination, the value of the 

property stated in the plaintiff's application for a writ of possession. The 

undertaking shall state that., if the plaintiff' recovers judgment on the action, 

the def'endant will pay all costs awarded to the plaintiff and all damages 

that the plaintif'f may sustain by reason of the loss of' possession of' the 

property, not exceeding the amount of' the undertaking. The damages recoverable 

by the plaintif'f pursuant to this section sl:!all include all damages proximately 

caused by the plaintiff's failure to gain or retain possession. 

(b) The def,.endant' s undertaking shall be filed no later than 10 

days after levy of the writ of possession. A copy of' the undertaking shall 

be mailed to the plaintiff at his address set out in the order to show cause 

or writ of possession and an affidavit stating that such copy has been mailed 

shall be filed with the ccurt at the time the undertaking i8 filed. 

( c ) The defendant's undertaking shall state the addresa to which a COW 

of.the notice of exception to sureties may be sent. 

Comment. Section 515.020 is substantively s1ntllar to former Section 514. 
However, Section 515.020 has been.revlsed to reflect the fact that·poaaeasion 
upon ex parte a.pplication is no longer permitted • 

• 

§ 515.030. Exception to sureties 

515.030. (a) The def'endant may except to the plaintiff's sureties 

not later than five days after levy of the writ of possession by 
• 

filing with the court in which the action was brought a notice of 
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exception to sureties and maIling a copy of the notice to the plaintiff at 

his address set out in the order to show cause or writ of possession. An 

affidavit stating that such copy has been mailed shall be filed with the 

court at the time the notice is filed. 

(h) The plaintiff may except to the defendant's sureties not later 

than' 10 days after the defendsln:;'S undertaking is filed by filing with 

the court in which the action was brought a notice of exception to sureties 

and mailing a copy of the notice to the defendant at his address eet out in 

the defendant's undertaking. An affidavit stating that such copy has been 

mailed shall be filed with the court at the time the noWice is filed. 

(c) If the plaintiff' or defendant does not except to the sureties of 

the other as provided 1n this sect1on, he waives all objection to them. 

(d) When excepted to, the sureties shall justify before a judicial 
>. 

officer of the court in which the action was brought at a time specified by 

the excepting part.y in the manner provided in Chapter 7 (commencing with Sec

tion 830) of Title 10 of this part. 

(e) If the plaintiff's sureties, or others in their place, fail to justify 

at the time and place apPOinted or do not qualify, the judicial officer shall 

vacate the temporary restraining order or preliminary injunction, if any, 

IWd the Writ of possessiotl and, if leVy has occurred, order the levying 

officer to X"eturn the property to the defendant. If the defendant's sureties, 

or others in their place, fail to justify at the time and place appo;i.nted or do 

not qualify, the judicial officer shall order the levying officer to deliver the 

property to the plaintiff. 

Comment. Section 515.030 is substantively similar to former Section 515. 
Section 515.030 makes minor changes in the time limits formerly provided and 
incorporates the procedures for the justification of sureties from Sections 830 
through 835 (actions t'or 11bel and slander) of this code. These provis10D8 are 
comparable to those relating to bail on arrest; the latter have been recommended 
for repeal. See RecOllllllendation and Stu Relsti to Civil Arrest 11 Cal. L. 
Revision Comm'n Reports 201 1973 • 

• 
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Article 6. Rules; Forms; Affidavits 

§ 516.010. Rules for practice and ;procedure 

516.010. Notwithstanding any other provision of law, the Judicial Council 

may provide by rule for the practice and procedure in proceedings under this • 

chapter. 

Comn:;ent. Section 516.010 is the same as Civil Code Section l400l (The 
Family Law Act). 

§ 516.020. Forms 

516.020. The Judicial Council shall prescribe the form of the applica-

tions, notices, orders, and other documents required by this chapter. ArI3 such 

form prescribed by the Judicial Council is deemed to comply with this chapter. 

Ccanment. Section 516.020 requires the Judicial Council to, prescribed the 
forma necessary for the plU'poses of this chapter. Various sections prescribe 
information tc be contained in the forms, but the JudiciaJ. Council has complete 
authority to adopt and revise forms as necessary and mB¥ require additional 
information in the forms or may omit information from the forms that it deter-
mines is unnecessary. ' 

§ 516.030. General requirements for affidavits 

516.030. The facts stated in each affidavit filed pursuant to this title 

shall be set forth with particularity. Each affidavit shall show affirmatively 

that the affiant, if sworn as a witness, can testify competently to the facts 

stated therein. The affiant may be a party to the action or any other person 

having kI'lovledge of the facts. 

Comment. Section 516.030 provides standards for affidavits filed pursuant 
to this title. These standards are comparable to but not as restrictive as 
those provided for affidavits filed in support of or in opposition to a motion 
for summary judgment. Compare Section 437c. A verified complaint that satisfies 
the requirements of this section ~ be used in lieu of or in addition to an 
ordinary affidavit. 

Sec. 3. (a) This act becOlle8 operative on July 1, 1974. 

(b) E.xcept as otherwise provided by rules adopted by the Judicial Counct! 

effective 00 or after' July 1, 1974, this act shall not apply to any writ of 

-33-



possession issued prior to July 1, 197~, and such writs of possession 

shall continue to be governed in all respects by the provisions of Chapter 2 

(commencing with Section 509) of Title 7 of Part 2 of the Code of Civil 

Procedure in effect on June '30, 1914. 
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APPENDIX 

CODE OF CIVlL PROCEDURE SECTIONS 509-521 
[as added b.1 Cal. Stats. 1912, Ch. 855 (AB 1623)1 

CHAPTEH 2. CLAIM AND DELIVERY OF 
PERSONAL PROPERTY 

509. The plaintiff in an action to recover the 
possession of personal property may, at the time of 
issuance of summons, or at any time before trial, claim the 
delivery' of such property to him as provided in this 
chapter .. 

§ 512.010 

• 

verified complaint or by an affidavit or declaration under §§ 512.010. 512.02.0 
510. (a) Where a delivery is claimed, the plaintiff, bU 

penalty of perjury made by plaintiff, or by someone on his ' 
behalf, filed with the court, shall show: . ......... -... ' ~ .. ~ , 

(1) That the plaintiff is the owner 'Of the property 
claimed or is entitled to the possession thereof, and the 
source of such title or right; and if plaintiffs interest in 
such property is based upon a written instrument, a copy 
thereof shall be attached; 

§ 512.020(a) 

(2) That the property is wrongfully detained by the

U 
defendant, the means by which the defen. dant came into § 512 02.0(b} 
possession thereof, and the cause of such detention . • 
according to his best knowledge, information, and belief; 

. statement ofits actual value, and a statement to his best § 512.020(c) 
knowledge, information, and belief concerning th 

(3) A particular description of the property, ~. . 

location ofthe property and of the residence and business § 512.020(4) 
address. if any, of the defendant; ... .., 

(4) That the property has not been t8.ken for a tax~ 
assessment, or fme, pursuant to a statute; or seized under. \ 
an execution against the property of thepiaintiff; or, if so . § 512~020(e) 
seized, that it is by statute exempt from such seizure. ' 
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(b) The court shall, without delay, examine the 
complaint and affidavit or declaration, and if it is satisfied 
that they meet the requirements of subdivision (a), he 
shall issue an order directed to the defendant to show 
cause why the property should not be taken from the 
defendant and delivered to the plaintiff. Such order shall 
fix the date and time for the hearing thereon, which shall 
be no sooner than 10 days from the issuance thereof, and 
shall direct the time Within which service thereof shall be 
made upon the defendant. Such order shall inform the 
defendant that he may flleaffidavits on his behalf with 
the court and may appear and present testimony on his 
behalf at the time of such hearing, or that he may, at or 
prior to ~uch hearing, file with the court a written 
undertaking to stay the delivery of the property, in 
accordance with the provisions of Section 514, and that, 
if he fails to appear, plaintiff will apply to the court for a 
writ of possession. Such order shall fix the manner in 
which service thereof shall be made, which shall be by 
personal service, or in accordance with the provisions of 
Section 1011, or in such manner as the judge may 
determine to be reasonably calculated to afford notice 
thereof to the defendant under the circumstances 
appearing ·from the complaint and affidavit or 
declaration. 

(c) Upon examination of the complaint and affidavit 
or declaration and such other evidence or testimony as 
the judge may, thereupon, require, a writ of possession 
may be issued prior to hearing, if probable cause appears 
that any of the follOWing exist: 

(1) The defendant gained possession of the property 
by theft, as defined by any section of Title 13 
(commencing with Section ll8Q 447) of Part 1 of the 
Penal Code; 

(2) The property consists of one or more negotiable 
instruments or credit cards; 

not continued. See 
§ 512.030 and ec-nt 
thereto. 

§ 512.olIo. See wo 
§ 512.050. 

not continued. See 
§ 512.030 and C~at 
thereto.· 

not continued. See 
Note to § 513.010. 

. (3) By reason of specific, competent evidence shown, 
by testimony within the personal knowledge of an affiant 
or witness, the property is perishable, and will perish 
before any noticed hearing can be had, or is in immediate 
danger of destruction, serious harm, concealment, or Compare § 513.010(b) 
removal from this state, or of sale to an innocent 
purchaser, and that the holder of such property threatens 
to destroy, harm, conceal, remove it from the state, or sell 
it to an innocent purchaser. 
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Where a writ of possession has been issued prior to 
hearing under the provisions of this section, the 
defendant or other person from whom possession of Sttte 
such property has been taken rn2cY apply to the court for 
an order shortenmg the time for hearing on the order to 
show cause, and the court may, upon such application, 
shorten the time for such hearing, and direct that the 
matter shall be heard on not less than 48 hours' notice to 
the plaintiff. 

(d) Under any of the circumstances described in 
subdivision (a), or in lieu of L>te immediate issuance of a 
writ of possession under any of the circumstances 
described in subdivision (c), the judge mar, in addition 
to the issuance of an order to show cause, issue such 
temporary restraining orders, directed to the defendant, 
prohibiting such acts with respect to the property, as may 
appear to be necessar)"for the preservation of rights of 
the parties and the status of the property. 

(e) Upon the hearing onthe order to show cause, the 
court shall consider the showing made by the parties 
appearing, and shall make a preliminary determination, 
""hich party, with reasonable probability; is entitled to 
possession, use, and disposition of the property, pending 
finallidjudication of the claims of the parties. If the court 
determines that the action is one in which a prejudgment 
writ of possession should issue, it shall direct the issuance 
of such writ. 

511. (a) A writ of possession shall not issue to enter 
the private premises of any person for the purpose of 
seizure of property, unless the court shall determine fTOm 
competent evidence that there is probable cause to 
believe that the property or some part thereof is located 
therein. 

(b) A writ of possession shall not issue until plaintiff 
has filed with the court a written undertaking executed 
by two or more sutlicient sureties, approved by the court, 
to the effect that they are bound to the defendant in 
double the value of the property, as determined by the 
court, for the return of the property to the defendant, if 
return thereof be ordered, and for the payment to him of 
any sum as may from any cause be recovered against the 
plaintiff. 
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512. (u) The writ of possession Shu.1l be directed tol § 512.080(a) 
the sheriff, constable, or marshal. within whose) 
jurisdiction the property is located. It shall describe the 
specific property to be seized, and shall specify the §512.080(b) 
location or locations where, as determined by the court 
from all the evidence, there is probable cause to believ 
the property or some part thereof will be found. It shall 
direct the levying officer to ,;eize the same if it is found, § 512.080( e) 
and to retain it in his custody. There shall be attached to 
such writ a copy of the written Imdertaking filed by the 
plaintiff, and such writ shall inform the defendant that he 
has the right to except to. the sureties upon such § 512.080(d) 
undertaking or to file u 'written undertaking for the 
redelivery of such property, as provided in Section 514. 

(b) Upon probable cause shown by further affidavit 0 

declaration by plaintiff or someone on his behalf, filed 
with the court, a writ of possession may be endorsed by 
the court, without further notice, to direct the levying. 
officer to search for the property at another location or 
locations and to seize the same, if found. 

513. The levying officer ~ shallforthwith take the

J 
property, if it be in the possession of the defendant or his 
agent, and retain it in his custody, either by removing the 
property to a place of safekeeping or, upon good cause 
shown, by installing a keeper, provided that, when th 
property is used as a dwelling, such as a housetrailer, 
mobilehome, or boat, the same shall be taken by placing 
a keeper in charge of the property, at plaintiff's expense, 
for two days. At the expiration of such period, the officer 
shall remove its occupants and take the property into his 
immediate custody. 

If the property or any part thereof is in a building or 
enclosure, the levying officer ~ shall demand its 
delivery, announcing his identity, purpose, and the 
authority under which he acts, If it is not voluntarily 
delivered, he sha!! cause the building or enclosure to be 
broken open in such manner as he reasonably believes 
will cause the least damage to the bUilding or enclosure, 
and take the property into his possession. He may call 
upon the power of the county to aid and protect him, but 
if he reasonably believes that entry and seizure of the 
property will involve a substantial risk of death or serious 
bodily harm to any person, he shall refrain from seizing 
the property, and shall forthwith make a return before 
the court from which the writ issued, setting forth the 
reasons for his belief that such risk exists. The court shall 

. make such orders and decrees as rpay be appropriate. 
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The levying officer ffl+fflE siMil, without delay. serve 
upon the defendant Ii copy of the writ of possessiOn and 
written undertaking, the complai.'1t and affidavit or 
deciaration, by delivering the sa.'De to him personally, if 
he can be found, or to his agent from whose possession the § 514.020 
property is t<iken; or, if neither can be found, by ieaving 
them at the usual place of abode of either with some· 
person of suitable age and discretion; or, if neither have 
any known place of abode, by mailing them to their last 
known <lddress. 

514. At any time prior to the hearing of the order to 
show cause, or befO)-e the delivery of the property to the 
plaintiff, the defendant may require the return thereof 
upon filing with the court a written undertaking 
executed by two or more sufficient sureties, approved by 
the court, to the effect that they arc bound in double 
value of the property, as stated in the verified complaint,. § 515.020(a) 
affidavit, or declaration of the plaintiff, or as determined 
by the court for the delivery thereof to the plaintiff, if 
such delivery be ordered, and for the payment to him of 
such sum as may for any cause be recovered against the 
defendant. At the time of ft1ing such undertaking, the 
defendant shall serve upon the plaintiff or his attorney, in 
the manner provided by Section 1011, a notice of filing of 
such undertaking, to which a copy .01' such undertaking. § 515.020(b) 
shall be attached, and shall cause proof of service thereof· .. , 
to be filed with the court. If such undertaking be filed 
prior to hearing of the order to show cause, proceedings 
thereunder shall terminate, unless exception is taken to 
such sureties. If, at the time of filing of such undertaking, 

• 

the property shall be in the custedy of the levying officer, § 515.0JO(c). (e). 
such property shall be redelivered to the defendant five Seealao. S !5l4.0JO. 
days after service of notice of filing such undertaking 
upon the plaintiff or his attorney. 

515. The qualification of sureties under any written 
undertaking referred to in this chapter shall be such as § 515.030(d) 
are prescribed by this code, in respect to bail upon an 
order of civil arrest. Either party may, within two da'ys -
after service of an undertaking or notice of ft1ing an. § 51;.03Q(a}. (b) , 
undertaking under the provisions of this chapter, give 
written notice to the court and the other party that he 
excepts to the sufficiency of the sureties. Ifhe fails to do. 1 Sl5.030(e) 
so, he is deemed to have waived all objections to them. 

Wh~r.t a.party ex~epts, the other party's sureties ftltt8t] 
shallJustify on notice within not less than two nor more § 515.030(4) 
than five, days, in like manner as upon bail o~ ~ivil arrest. 
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If the property be in the custody of the levying officer, he 
shall retain custody thereof until the justification is 
completed or waived or fails. If the sureties fail to justify, 
the levying officer shall proceed as if no such undertaking § 515 .030( e) 
had been filed. If the sureties justify or the exception is 
waived, he shall deliver the property to the party filing 
such undertaking. 

516. When the levying officer has taken property as 
provided in this chapter, he ffitt!II; shal/keep it in a secure 
place and deliver it to the party entitled thereto, upon 
receiving his fees for taking and his necessary expenses § 514.030 
for keeping the same, after expiration of the time for 
filing of an undertaking for redelivery and for exception 
to the sureties upon any undertaking, unless the court 
shall by order stay slich delivery. 

517. In ca.~es where the property taken is claimed by_ 
any person other than the defendant or his agent, the § 514.050 
rules and proceedings applicable in cases of third party .. 
claims after levy under' execution or attachment shall 
apply_ 

518. Th~ levying officer ffitt!II; sha/fretum the writ Of}' 
possession, with his proceedings thereon, to the court in , § 5ll!..040 
which the action is pending, within 20 days after taking. 
the property n,lentioned therein. . 

519. After the property has been delivered to a party 
or the value thereof secured by an undertaking as 
prOVided in this chapter, the court shall, by appropriate 
order ~ protect that party in the possession of such 
property until the final determination of the action. 

520. In all proceedings brought to recover the 
possession of personal property, all courts, in which such 
actions are pending, shall, upon request of any party 
thereto, give such actions precedence over all other civil 
actions, except actions to which special precedence is 
otherwise given by law, in the matter ofthe setting of the 
same for hearing or trial, and in hearing or trial thereof, 
to the end that all such actions shall be quickly heard and 
determined. 

S 51-'.060 

ot continl1ed 

• • 

521. ,- This chapter shall be operative only until , 'J Decemb,er 31, 1975, and on and after that dat~ shall have 
COIIJIIU'Ct Sec. 3 
(eUective date 
7/1/14) no force or effect. . , , .. ,.~. . 
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