36.70 9/29/72
Memorandum 72-63

Subject: Study 36.70 - Condemnation (Date of Valuation)

This memorandum concerns the date of valuation--the date for ascertain-
ing value and damages for the taking of property by eminent domain. Related
to this problem but considered at a future meeting is the problem of enbance-
ment and blight.

Code of Civil Procedure Section 1249 provides in subetance that the
property shall be valued ss of the date on which the summons is issued unless,
without fault on the pért of the defendant, the trial does not occur within
one year. In the latter evemt, the property is valued &s of the date of the
triel even though possession of the property may have been taken by the conw

demnor long before triml. People v. Murate, 55 Cal.2d 1 (1960}, held that

the date of valuation upon retrisl of a condemnntion case is the same as the
date of valuation used in the origiral tria].

In 1967, after several years of consideration of this problem and after
taking into account the strongly opposed viéws of condemnors and attorneys
for condemnees, the Commission published a tentative recommendation that
included its conclusions as to how this problem should be resolved. The
pertinent parts of the printed tentative recommendation and background study
are attached (yellow pages).

We believe that the attached materiel adequately presents the policy
question for Commiseion review. (We are not concerned at this time with
ephancement and blight, but we have included the amendment of Section 1249
that was included in the tentative recommendation to put the date of valuation

problem in context. )



The staff believes that there is no entirely satisfactory solution to
this problem. We believe that the tentative recommendation presents a reason-
able compromise that would remedy the two major defects in existing law: (1)
the fallure to recognize the significeance of a deposit of probeble just com-
pensation in fixing the date of valuation and (2) the gross inequity to the

property owner that results from the rule esthblished in People v. Murata

which held that the date of valuation upon retrisl) of a condemnation case is
the same as the date of valuation used in the original trial even though many
years have passed slnce the originel trial. Accordingly, we recommend that
the Commission approve the substance of Section 1249a as set out in the
attached material for inclusion in the comprehensive statute.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Date of Valuation .

Since 1872, Code of Civil Procedure Section 1243 has required that
the property to be taken be valued as of the date the summons is issued.
In an attempt to improve the position of the property owner and to
eompel the condemnor to expedite the proceeding, a provision was
added in 1911 specifying that, if a case is not bropght to trial within
one year and the delay is not caused by the defendahnt, the date of valu-.
ation is the date of trial. Neither the taking of possession nor the depos-
iting of approximate compensation has any bearing in determining the

date of valuation. In cases in which the izsue of

tried and a new trial is necessary, the Supreme Court of California has
held that the date of valuation remaing the game date used for that pur-
pose in the original trial. : ' :

The Commission has considered the oft-made proposal that the date
of valustion be, in all ceses, the date of trial. Much can be said in
favor of that change, Unless the condemnor deposits approximate com-
pensation and takes possession of the property at.
the proceedings are begun is not an entirely logical

property when he eventuslly receives the award. In other states in
whieh the power of eminent domain is exereised through judicial pro-
ceedings, the majority rule is to fix the date of trjal as the date of
valzation. Nonetheless, the existing California rules appear to have

ceedings to obiain
of -eonvenience,
ate certain, rather
than by reference to the uncertain date that the trial may begin. -

The Commission therefore recommends retention of the existing roles
with the following modifications : : R S

1. The condemnor sheuld be permitted to establisl

accord with the supportabie view that the property should bevnluad a8
of the time payment is made. For convenience, the [date of valnation

should not be subject to change by any subsequent deve
proceeding, :

2. Tn case of a new trial, the date of the new tris
date used in the origingl trial, should he the date of
the condemnor deposits the amount awarded in the o
a reasonably brief period after entry of judgment ir
Unless such a deposit has been made, the date used iy
is of no practieal or economie significance. To cla
similar rule should be provided for & ‘‘retrial’’ fol
except that the amount to he deposited should be determined in the
same manner as a deposit made to obtain possession before judgment.

3. As a technieal matter, provisions respecting thg date of valuation
should be changed to eompute that date from the filing of the complaint
rather then from the issuance of summons, Under esirly law, the issn-
anee of summons marked the inception of the court’s jurisdiction over
the property. Sinee that rule no longer prevails, the date of filing of the
complaint would be more appropriate. '

4. The Street Opening Aet of 1903 (8rs. & Hwys. Cooe §§ 4000-
4443) and the Park and Playground Act of 1909 (Goyr. Cope §§ 38000-
38213) apecify dates of valuation that differ from those provided by
the Code of Civil Procedure, Ag there appears to be no justification
for the dissrepancy, these acts should be amended| to conform them
to the provisions of the Code of Civil Procedure. :

, rather than the
valuation unless
iginal trial within
the original trial.
the original trial
ify existing law, a
lowing & mistrial,
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Section 1249 (omended)

8ec. 5. Section 1249 of the Code of Civil Procedura is
amended to read :

1249, (a) As used in this section, “‘market value’” means
market value unaugmented by any incrdase and undiminished
by any decrease th such value resulting from (1) the public
use to which the property is fo de devoted, (2) the public
improvement or project for whick it is being taken, {3) the
eminent domoin proceeding itself, or (1) any preliminary
actions on the part of the condemnor related to the taking or
damaging of the property.

{b) For the purpose of assessing compensation and dem-
ages , the sight thereto shall be deemed te have acerned at the

be the measure of compensation for alt p
taken ; and the besie of measure of the volue of the property
before injury for the purpose of assessing damages to prop-

erty not estwelly taken but injuriously affected; in aff capes
where such damages are allowed as provided is under Section
1248 + provided; that in any eese in whish the wses s neb
 tnied wathin one year after the date of the commeneement of

operty +& be actually

ion and damages shall be to hawe aterued
erty subscqaent to the dete of the servied of sumanens shall be
ineluded in the assensment of compensation o8 demages:

Comment. Section 1249 states the measure of ¢ompensation in emi-

nent domain proceedings. ,

Subdivision (a}). The problems to which subdivision {a) is directed
have not heretofore been dealt with in California statutory law, but
have been considered in judicial decisions. Thiz| subdivision requires
that the market value be determined as if theré had been no enhanee-
ment or diminution in market value due to any of the four mentioned

-faetors. “rgr

Subdivision (b). -The termn “‘market value” |has been substituted
for “‘actual value'’ in subdivision (b}, This change eodifies the de-
cigional lew which uniformly construed ‘‘actual value’” to mean ‘‘mar-
ket value.'” See Sacramento 8o. R.E. v. Heilbron, 156 Cal. 408, 104
Pac. 979 (1809); City of Los Angeles v. Pomeroy, 12¢ Cal. 597, 57
Pac. 585 (1899). For simplicity of expression, the phrase ‘‘date of
valuation’’ has been substituted for former langnage that referred to
““acerual’’ of the right to compensation and damages. No change is
made in existing rules as to persons entitled to participats in the
award of compensation or damages (see, e.9., sy,
Angeles, 179 Cal. App.2d 558, 4 Cel. Rptr. 531 (1P60) ; Peaple v, Kiop-
stock, 24 Cal.2d 897, 151 P.2d 641 (1944) 3. ‘

The provisions relating to dates of valuation formerly contained
in this seetion are superseded by Section 1249a.

Nete. Swbstantizl pertions of the ¢ te Jection 1249
havé Deen emitted as net relevant to the date of valuztiom
predlam,

The preblam of enhanesmsnt or blight (dealt with in

sudivision (a) of amsnded Section 1249) is corsidered in
a separste memorandum.
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Section 1249 (odded)

Sge. 6. Section 1249 is added to the Code of Civil Proce-
dure immediately following Seetion 1249, to read:

1249a. (a) The date of valuation shall be determined as
provided in this section. ‘ _ . .

(b) If the issue of compensation is brought to trial within
one year after the filing of the complaint, the date of valua-
tion is the date of the filing of the complaint.

{e) If the isaue of compensation is not brought to trial -
within one year after the filing of the ecomplaint, the date of
valuation is the date of the commencement of the trial unless
the delay is caused by the defendant, in which case the date
of valuation is the date of the filing of the complaint.

{d) If a new trial is orderad by the trizl or appellate court
and the new trial is not commenced within one yesr after the
filing of the complaint, the date of valuation is the date of
the commencement of such new trial, except that the date of
valuation in the mew trial shall be the same date as the date
of valuation in the previous trial if {within 30 days after the -
entry of judgment or, if a mation for new trial or to vacate
or set aside the judgment has been made, within 10 days after
disposition of such motion) the plaintif has deposited the
amount of the judgment in actordance with Chapter 3 {com-
mencing with Section 1270.01) of Title 7.1.

{e) In any case in which a mistrial is declared and the re-
trial of the ease is not commenced within one year after the
filing of the complaint, the date of valuation is the date of
the commencement of the retrial of the case, except that the
date of valuation in the retrial of the case shall be the same

" Qate as the date of valuation in the trial in which the mistrial
was declared if, within 30 days after the decleration of the
mistrial, the plaintiff deposits the probable just compensation
in secordance with Chapter {eommencing with Section
1268.01) of Title 7.1.

{f) Unless an earlier date of valuation is applicable under
subdivisions (b) through (e}, inclesive, if the plaintiff deposits
the probable just compensation|in aceordance with Chapter 1
{sommenecing with Section 1268(01) of Title 7.1 or deposits the
amount of the judgment in accordance with Chapter 8 (com-
mencing with Seetion 1270.01) |of Title 7.1, the date of valu-
ation is the date on which the| deposit iz made.

Comment, Section 1249 supersedes those portions of Code of Civil
Procedure Section 1249 that formerly specified two alternative dates
of valuation,

Subdivision (a). Section 1249 provides a date of valustion for all
eminent domain proceedings other than pertain proceedings by political
subdivisions to take property of public| ntilities. See the Comment to

" Bection 1249,

Subdivisions (b} and (c¢). Subdivisions (b) and (e} establish the
date of valuation for cases in which that date iz not established by an
earlier deposit in accordance with subdivision (f},

The date of the filing of the complaint, rather than the date of the
issuance of summons, is used in determining the date of valuation.
Code of Civil Procedure Section 1243 requoires that all proceedings in
eminent domain “‘be commenced by filing a complaint and issuing a
surmmons,”’ Ordinerily, the dates are the same but this is not always
the case. See Harrington v, Superior Conrt, 194 Cal. 185, 228 Pac. 15
(1924). As the issuanee of summons is| not essential to establish the
court’s jurisdietion over the property |(see Harringion v. Swperior
Court, supre, and Dresser v. Superior Couré, 231 Cal. App.2d 68, 41
Cal, Rptr. 473 (1964)), the date of filing of the ecomplaint is 2
more appropriate date. C

Subdivigion {c), which continues in effect a provisa formerly con-
tained in Seetion 1249, retuins the date ified in subdivielon (b) as
the date of valuation in any case in whigh the delay in reaching trial
is caused by the defendant.

With respeet to the date that 4 trial is commenced, see Evidence Code
Section 12 and the Comment to that section.

If a new trial is ordered or a mistrial |is declared and the new trial
or retrial is not commenced within one year after the filing of the

. - .
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complaint. the date of valuation is determined under subdivision (d)
or (e) rather than under subdivision {b) or (c). However, if the new
trial or retrial is commenced within one year after the filing of the
complaint, the date of valuation is determined by subdivision (b).
Notwithstanding subdivision (¢}, the date of vpluation may be an
earlier date if a deposit is made, See sohdivision (f). : :
Subdivision (d). Under language formerly contmined in Seetic
1249, guestions arcse whether the original date of valuation or the date
of the new trial should be employed in new trials in eminent domain
proceedings. The Supreme Court of Californie ultimately held that
the date of valuation established in the first trial, rather than the date
of the new trial, should normally be used. See Prople v. Murate, 55
Cal2d 1. 9 Cal. Rptr. 601, 857 P.2d 838 (1960). Subdivision (d)
reverses the result obtained by that deeision unless the date of valuation
has been established by the deposit of the amount|of the jndgment in
aecordance with Chapter 3 (eommencing with Section 1270.01) of
Title 7.1. The subdivision applies whether the new trial is granted by
the trial court or by an appellate court. However, if & mistrial is
deelared, further proceedings are not considered a ‘‘new trial,’” and
the date of valuation is determined under subdivision (e) rather than
under subdivision {d}.
Under subdivision {d}, the date of valuation is the date of valuation
used in the previous trial if the deposit is made within 30 days after
entry of judgment or, if 2 motion for a new trialj or to vacate or set

aside the judgment has been made, within ten days after disposition
of sueh motion. If the deposit it made thereafter but prior-to the com-
mernicement of the new trial, the date of valuation s the date of deposit
under subdivision (f).

Subdivisgion (e). Under the language formerly coniained in Seetion
1249, the effect, if any, of a mistrial wpon the dite of valnation was
uncertain. An unpublished decision of the coart pf appeals held that
the abortive trial proceeding was of no consequenge in this commection
and that, if the retrial began more than one year after the date of
isszance of summons, the date of valuation was the date of the retrial
if the delay was not caused by the condemnee. Paople v. Hull, 2 Civil
No. 20159 (24 Dist. 1965). To provide an appropriate rule, subdivision
{e) adopts the prineiple established by subdivision {d} which governs
the date of valuation when a new trial is ordered.|See the Comment to
subdivision (). .

For the purpose of subdivision (e), a ‘‘retrial’
is distingrished from-a new trial following an appeal or & motion for
new trial granted nnder Code of Civil Procedure Section 657. See
subdivision {d} and the Comment to that subdivision. As to the dis-
tinetion, see 3 Wirkw, CavrorNia Procepuze, Attack on Judgmeni
in Trial Court, § 24 at 2072 (1954).

Subdivizion (). Subdivision {f) permits the plaintiff, by making a
deposit, to establish the date of valuation as of & date no later than
the date the deposit i=s made. The rule nnder the language formerly
contained in Seetion 1249 was to the contrary; neither the making of

follewing a mistrial

. & deposit nor the taking of possession had any bearing on the date of

valuation. See City of Los Angeles v. Tower, 90 Cal. App.2d 869, 204
P.2d 395 (1949), The date of valuation may be earlier than the date
of the deposit, and subsequent events may cause guch sn eariier date
of valuation to shift to the date of deposit. But » date of valuation
established by a deposit cannot be shifted to a later date by any of
the eirenmstances mentioned in the preceding subdivisions.
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eminent domain proceedings. The single judici
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Date of Va!uation

created excepticn
is that the date of valuation in takings of public utility property is
the date of trial rather than the date of summons.® In an attempt to

Under existing law, the dates of valuatior spedﬁedin Code of
Civil Procedure section 1249 are not affec
plaintiff’s taking possession of the property
just compensation prior to trial. This result has
no explicit provision for a different date of valys
cases and, secondly, because section 1249 i
“procedur n stamle'itl

The principal criticism of section 1249, howewver, has not been
directed to its anomalous application in immediate possession cases.
Rather, the view of property owners and advocates has been
that fixing the basic date of valuation as the date of summons,
instead of the date of trial or payment of the award is supported
only by analogy to other civil actions; that in/ eminent domain pro-
ceedings, however, commencement of the procdedings is not logically
relevant to ascertaining the date at which the level of the general

ion is made in such
viewed as a purely

- I

280 Zee Citizens Util, Co, v. Superior Court, 59 Cal. 2d 805, 31 Cal. Rptr. 316,
382 P.24 356 (1963).

281 Ag to the purposes of the alternate date of valuation, see People v, Murata, 55
Cal. 2d 1, 9 Cal. Rptr. 605, 357 P.2d £33 (1960} ; Redevelopment Agency v. Maxwell,
193 Cal. App. 3d 414, 14 Cal. Rpir. 170 (1961),

232 See People v. Murata, 55 Cal. 2d 1, § Cal. Rptr. 601, 357 P.2d 833 (1960),

3% City of San Rafael v. Wood, 143 Cal, App. 2d 604, 301 P.2d 421 {1956); City
of Los Angeles v. Tower, 90 Cal. App. 2d 869, 204 P.2d 395 |(1949). See also County of
Los Angeles v. Hoe, 138 Cal. App. 2d 74, 291 P24 98 {1955).

o By ” ...,..
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1242 CALIFORNIA LAW REVISION oouumsxcm

market,andthevalueoftheparti_ : propu'tymthatmarket,

the award.

Before the adoption of section 1249
havebeentovaluetlwpropertyasof he ti

question of compensation and

been found for the rule, An early
succinctly, as follows:

¢ Central Pac. RR. v. Pearson, 1 Cal, Unrep
25 Bensley v. Mountain Lake Water Ca, 13
388 Californin S0, RR. v. Colton Land & Wate

+ 2 Cal. Unrep, 47, 4 Pac.
a4 (1884), overrsling decidion i 2 244, 1 Par. 33 (1384).
See, ¢.g, City of Passdens v. Porter, 257 Pac. 526 {(1927);

22% Sse Harrington v. SuMorCnurt.INC 185, 313?;:.15 {1924).
- 399 In most jurisdicticns in the Gaited States, includ

valustion s specified by statute, the date of valustlor ummhmdmﬂ
"hkina"‘l‘aﬂng,”intm.mmmlmm events in the acquisition process,

, Ses 3 . 3
1223[1]. This is also federa practice. See Unitad States v. Dow, .'.!HJ.S 17 {19%8).
y date of valuation, Sec 3
mm;ss[n (.’ntrev d.lﬂ!} 4 id § 1225[2]. Bven In.

udhmpuoﬂhhhnf
ey Doatans § 21 39 (2d ed.

%
i
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lic use, the owners ascertafned who are entitled ) be compensated,
and the judicial proceedings instituted for the of determining
such compensation; and is not lisble to be aff by the duration
of these proceedings, or by increase or diminution in value, whether
occasioned by the taking itself, or by the acts of owners, lapse of
tmc,urothermcnmtmmhallthmrespe:ts it s 2 juster measure
of compensation than a valuation of the estate at subsequent point
of time 34
‘ _ |
This reasoning obviously is much more persuasive in those
states employing the so-called “‘administrative method” of con-
demnation in which the estimated amount of compensation is
deposited for withdrawal by the property owner at the outset of the
colrt proceedings.

Proposals for change in California’s basic ryle have been many

ntherwiserdnvﬁttheawardatthepﬁcethatis
trial, It therefore seems that just compensation wonld be better pro-
vided by the trial date valuation in every case, excep perhaps where

A refinement of this change in the date
select the date #nétialiy se¢ for trial, and add a g
trial is continued upon motion of either party,
would be, at the option of the opposing party,
set for trial or the date to which trial is continued.

1. It would provide for valustion in eminent domain
curreat prices in keeping with the real estate market in general where

limnnthspriortotrial.'l‘hisisbothfaixmd
ket be rising, falling or remaining static,

2, Tt would facilitate the ixial of emineut domain proceedings,
pam:ﬂlarlywhcntnedtoamrymtbatthetnerofﬁctwouldmt
be required to perform the mental gymnastic feal of projecting his
thinking hackward for a period of 8 to 12 months.

3. It would eliminate the frequently occuwrring and troublesome
question of wha caused a delay in the trisl of an emi: domain pro-
ceeding, which exists under the present form of CCP 1249,

240 Burt v, Merchant's Ins. Co., 115 Mass, I, 14 (1874),
291 Caravomna, CoNtoaumne Epucation or e Bas, Cirtroxsaa COMPEMMATION
Pracrice § 1.25 (1960). Ser also id. §3 9.2-.29,

-7‘




o
4

{9

‘sation for withdrawal by the property owner.

to obtain the latest possible date of valuation.** They also point out

completely reconciled, reasonable comp
first change in existing rules should permit any
lish an early date of valuation by depositing propable just compen-

of vahlatmn should be the date of the deposit. A date of valuation

development in the proceeding. In other case
be madc between Cahfornia’s two existing

in the original trial within a specified and reasonably brief period
after the entry of judgment in the origin: .

242 Ejx., Letter From Thomas G. Baggott to (alifornia Law Revision Commis-
sion, Feb. 22, 1966. See also County of Los Angeles \v. Bartlett, 203 Cal, App. 2d %23,
21 Cal. Rptr 776 {1962); County of San Mateo v Bartole, 184 Cal. App. 2d 422, 7
Cal. Rpir. 559 (1960} ; People v. Murata, 55 Cal. App. 2d 1, 9 Cal, Rphr. 501, 357
P.2d 833 (1960) {containing a good diu:uuon of problems),

24 Letter From Robert E. Reed, California t of Public Works, to
California Law Revision Commission, March 13, 1951; Letter From Terry C. Smith,
Office of the Los Angeles County Counsel, to Cpli Commission,
Dec. 15, 1965, '
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