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9/29/72 

Memorandum 72-63 

Subject: Study 36.70 - Condemnation (Date of Valuation) 

This memorandum concerns the date of valuation--the date for ascertain-

ins value and damages for the taking of property by eminent domain. Related 

to this problem but considered at a future meeting is the problem .of enhance-

ment and blight. 

Code of Civil Procedure Section 1249 provide a in substance that the 

property shall be valued as of the date on which the summons is issued unless, 

Without fault on the part of the defendant, the trial does not occur Within 

one year. In the latter event, the property is valued as of the date of the 

trial even though possession of the property may have been taken by the con

demnor long before trial. People v. 1;mrata, 55 CBl.2d 1 (1960), held that 
, 

the date of valuation upon retrial of a c~ndemnation CRse is the same as the 

date of valuation used in the original trial. 

In 1967, after several years of consideration of this problem and after 

taking into account the strongly opposed views of condemnors and attorneys 

for coodemnees, the Commission publ1shed a tentative reC()llllllPlldation tliat 

1ncluded its conclusions as to how this problem should be resolved. The 

pertinent parts of the printed tentative recOllllllendation and background study 

are attached (yellow pages). 

We believe that the attached material adequately presents the policy 

question tor Commission review. (We are not concerned at this time With 

enhancement and blight, but we have included tbe amendment of Section 1249 

that was included in the tentative recommendation to put the date of valuation 

problem in context.) 
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The staff believes that there is no entirely satisfactory solution to 

this problem. We believe that the tentative recommendation presents a reason

able compromise that would remedy the two major defects in existing law: (1) 

the failure to recognize the significance of a deposit of probable just com~ 

pensation in fixing the date of valuation and (2) the gross inequity to the 

property owner that results from the ruJ.e established in PeOple v. Mlrata 

which held that the date of valuation upon retrial of a condemnation case is 

the same as the date of valuation used in the original trial even though mBlIY 

years have passed since the original trial. Accordingly, we recamnend that 

the COmmission approve the substance of Section 1249& as set out in the 

attached material for inclusion in the comprehensive statute. 
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Respectfully submitted, 

John H. DeMoully 
Executive Secretary 
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CONDEMNATION (POSSI!l3BION)-BECOJol14ENDA,.TION 1113 

Date of Valuation 
Sinee 1872, Code of Civil Procedure Section 1249 has required tbat 

tbe prop<'rty to be taken b. valued as of the date th summons i.issued. 
In an attempt to improve the position of the pro erty owner and to 
compel the condemnor to expedite the proceed' ,a provision was 
added in 1911 specifying thaI, if II c •• e is not bro ght to trial within 
one year and the delay is not caused by' the defend' t. the date of valu-. 
alion i. the date of trial. Neither the taking of po ion nor the ·depos
iting of approximate compensation has any bearin in -determining tbe 
date of valuation. In eases in which the issue of mpenaation is onee 
tried and a new trial i. necessary, th~ Supreme Co rt of California has 
held that the date of valuation remains the &ame da used for that pur
pose in the original trial. 
The Commiaion has eon~idered the oft-made pro that the date 

of valuation be, in all casea, tha date of. trial. .Mu ean be said in 
favor of that chl\llge,.Unless the condemnor deposits approXimate com
penastion and takes posseII!Iion of the property at. at time, the date 
the proceedings are begun is not an entirely logical ate of valuation. 
It would seem more appropriate to ascertain the Ie e1 of the general 
market and the value of the particular. property in. t market at tha 
time the exchange of the property for "just com 'on" aetual1y 
takes place, Also, in a rapidly riaingmarket, propert values maY have 
increased 80 much that the property owner cannot .... equivalent· 
property when he eventually reaeiv .. the award. . other atatee in 
which the power of eminent domain is exercised ugh judicial. pro-
ceedings, the majority rule is to fix tbe date of 88 the. date of 
valuation. ~onetheless, the existing Californianl appear ,to have 
wurked equitably in moat eases. The alternative rule mightprevide an 
undesirable ineentive to condemnMti to delay the p dings to obtain 
the lateet possible date of valuation, And,. as a mat ofeonvenience, 
there is merit in fi>;ing the <late of valuation 88 of a te eertain, rather 
than hy reference to the uncertain date that the trial y begin. 

The Comm~on therefore recommends retention the existing rules 
with the following modifications: 

1. The condemnor should be permitted toestab . an early date of 
valuation hy depositing the probable amount of com tion for with
drawal by the property owner, In addition to provid' a neededineen
tive to condemnors to deposit approximate compenast , the'1'U\e wuuld 
aecord with the supportable view that the property ouldbe valued 88 
of the time payment is made. For convenience, the date of valuation 
should be the date the daposit i. made unless an lier date is'made 
applicable by the existing rules, A date of ValUBtiO thus establiahed 
should not be subject to ehl\llge by any subseq nent Iopment in the 
proceeding. 

2. rn case of a new trial, the date of the new tri ,rather than the 
date used in the originsl trial, should he the date valuation unlesa 
the condemnor deposit. tile amount awarded in tha 0 . 'nal trial within 
a reasonably brief period after entry of judgment i the original trial, 
Unless such a deposit has bet>n made, the date used i. the original trial 
is of no practical or economic significance. To ch, ' y existing law, a 
similar rule should he provided for a, "retrial" fo owing a mistrial, 
except that the amount to be deposited should. he etermined in the 
same manner as a deposit made to obtain poII!Ieaio before judgment. 

3. As a tecbnical matter, provisions respecting date of valnation 
should be ehan~d to compnte that date from the flU of the complaint 
rather thon from the issuance of summou •. Under ly law, the illll11-
anee of snmmons mark.d the inception of the court' jnriadiction over 
the property. Since that rule no longer prevails, the ate of filing of the 
complaint would he more appropriate. . 

4. The Street Opening Act of 1903 (S'l'S. & H s. CoDE §§ 4000-
4443) and the Park and Playground Act of 1909 (Go . CoDE §§ 98000-
38213) specify dates of valUation .tbat differ .. from hose provided by 
tbe Code of Civil Procedure. As there appears to e no justification 
for the diserepaney, tbese acts should he amended to conform them 
to the provisions of the Code of Civil Procedure. 

-J.,. 
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Section 1249 (omended) 

SEC, 5. Section 1249 of the Code of Civil Procedure is 
amended to read: 

1249. (a) As used in this section,."imarkel va! ... " means ' 
_rket vah,e unauymontetl 01! any in~r .e and undimimsMd 
by any decrease in such va!u. result. from (1) fhe pubU. 
USe to wh..,h the property i" fa be d. oted, (2) tke pubUe 
improvement or project for which it is being faken, (3) tke 
emi1l8'11t dmnain proceedinu itself, or (4) any premmMl'!/ 
actio ... on fhe part of th" condemnor" ted to th. taking or 
damaginu of th. prop.rly. 

(b) For the purpose of assessing co pensation and dam
ages, tbe flgM ~ oIHoIt :ee .... !Il<l.. """'" a •• Pllo" ... tfte 
~ M f&e issBBsee ef 81!BU!l8B6 ftftfI: ~ &eMt&l marke.f value 
of'th. properly 01\ tke date of valuat' " at; ~ tiMe shall 
be the measure of compensation for &4l p perty t& lte actually 
taken; and the 8ftsi& ~ measure of I he alue of the property 
before ,nJury for the purpose of asse' g damages to prop-

erty not _a~ taken but injuriously ffooted; in ell cases 
where such d8J!Ull!eS are allowed lilt • Mo .. II/Ier Section 
1248 -; ,P8' itieli, *hM Mo ...,. ee8& Mo Qe iBM is eaI; 
ftoie& wHIIiIt _~ eRe.. Qe tiMe eI 'eemmel!lsellul!Il ~ 
tM ....-... eleee tile ~ is ..........& Qe 1I.IJII1I1M, tile 
. 8aMf'eRsa98H &Btl liar 8M MftI.l tte t;e -haw M8t'Seti 
M Qe tiMe eI ~ g.jM . N& • ,.K 'II\NIl!I tfte !M'8P" 
~ 8R1I8e~lIeM t&'" a.te ~ tlte ~ mmm_ sMIllte 
iftehtEieel m,tfte aABe881fieat eI 

Commelll. Section 1249 states the meaSUre of mpensation in emi
nent domain proceedings. 

Subdivision (a). The problems to which subdi ioion (a) i. directed 
have not heretofore been dealt witb in Californ statutory law, but 
have heen considered in judicial deeisioll8. This subdivision requires 
that the market value be determined as if there' ad been no enhance-
ment or diminution in market value due to any the four mentioned 

3actore. ,. _ "~,' 
Subdivision (b) • . The term "market value" bas been substituted 

for "actual value" in subdivision (b), This c ange codifies the de. 
eisionallaw which uniformly construed" Mtnal alue" to mean "mar. 
ket value." See Sacramenlo So. HR. v. Heilbr ,156 Cal. 408, 104 
Pac. 979 (1909); City of [,0., Anoel .. v. Pome oy, 124 Cal. 597, 57 
Pac. 585 (1899). For simplicity of expression, the phrase "date of 
valuation" has lJ<>en substituted for former Ian age that referred to 
"accrual" of the right to compensation and d ages. No change is 
made in existing rul,'. as to persons entitled 0 participate in the 
award of compensation or damages (see, e.g., ,.pl<! v. City of [,os 
Angeles, 179 Cal. App.2d 558, 4 Cal. Rptr, 531 (l 0); People II. Klap-
stock, 24 Cal,2d 897, 151 P.2d 641 (1944)). i 

The provisiOll8 relating to date. of valuatio'l formerly contained 
in this se~~ion ~re ~per""ded by Socl!on 1~49a .. 

.... SltblltaRtial pVtiOIl8 of tbe C t. SIIot.iOll 1!k9 
ba ... '"""'&iia eIIltted. I. net releftat t. the te of 1'Illl8Uca 
preblea. . 

,_ prebla If .MI ......... bl1_ (_al~ 111~ 111 
nbd1'11e1. (.) of uoded section 12"9) oo.-ide". ia 
... ,arate ...,randua. 
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Section 12490 (added) 

SEC. 6. Section 1249n is added to the Code of Civil Proce
d ure immediatelY following Section 1249, to l'el!d: 

1249a. (a) Th e date of valuation shall he determined 88 

provided in this section. . . 
(b) If the issue of compeJUlation is brought to trial within 

one year after the filing of e complaint, the date of valua
tion is the date of the filing of he complaint. 

(e) If the issue of compe E1&tiGn is not brought tG trial 
within one year after the fir of tbe complaint, the date of 
valuation is the date of the eo mencement of the trial unless 
the delay is ~aUBed by the d endant, in whieh ease the date 
of valuation is the date of the filing of the complaint. 

(d) If a new trial is order by the trial or appellate court 
and the new trial i. not eomm need within one year after the 
filing of the complaint, the d te of valuation is the date of 
the commencement of such ne trial, except that tbe date of 
val nation in the new trial sh J he the same date as the date 
of valuation in. the 'previous tr al if (within 30 days after the 
entry of judgment or, if am tion for new n-ial or to vacate 
or set aside the judgment has made, within 10 days after 
disposition of such motion) e plaintHf baa deposited the 
amount of the judgment in ac rdance with Chapter 8 (com
mencing with Section 1270.01) of Title 7.1. 

(e) In any ease in which a . trial is declared and the re
trial of the ease is not· comm eed within one year after the 
filing of the complaint, the te of valuation is the date of 
the commencement of the re I of the ease, except that the 
date of valuation in the retria of the ease ahalJ be the _ 
date as the date of valuation' the trial in whiob the miptrial 
W8II declared if, within 30 da B after the deelaration of the 
mistrial, the plaintiff deposits he probable just compenaation 
in accordance with Chapter (commencing with Seetion 
1268.01) of Title 7.1. 

(f) Unless an earlier date 0 valuation is applicable III!der 
subdivisions (b) through (e), i clllBive, if the plaintH! deposits 
the probable just compensation in accordance with Chapter 1 
(commencing with Section 126801) of Title 7.1 or depoaits the 
amount of the judgm~nt in acc rdanee with Chapter S _(com
mencing with Section 1270.01) of Title 7.1, the date of ... Iu
ation is the date on which the deposit is made. 

Comment. Section 1249a superS<'.de. t ose portions of Code of Civil 
Procedure Section 1249 that formerly pe<iifted two alternative dates 
of valuation. 

Subdivision (aJ. Section 12498 pro 'des a date of valuation for all 
eminent domain proceedings other th,m ertRin proceedinga by political 
subdivisions to take property of public utilities. See the Comment to 
Section 1249. 

Subdivision. (b) and (c). Subdivisi ns (b) and (c) establish the 
date of valuation for eaaes in which tb date is not established by an 
earlier deposit in accordance with sub . ision (f). 

The dale of the dUng of the compla' t, ratber than the date of the 
jgsuance of summons, is used in dete ining the date of valuation. 
Code of Civil Procedure Section 1243 quires that all proceedinga in 
eminent domain "be commenced by fiji g a complaint and issuing a 
summons." Ordinarily, the dates are t e same but tbis is not always 
the ease. See Harri-ngton v. Superior (J rt, 194 Cal. 185, 228 Pac. 15 
(1924). As the issuance of summons is not essential to establish the 
eourt's jurisdiction over the property '(see H amngt()ft II. Superior 
(Jourt, .... pra, and Dresser v. Superior ourl, 231 Cal App.2d 68, 41 
Cal. Rptr. 473 (1964)), the date of filing of the complaint is a 
more appropriate date. 

Subdivision (c), wbich continnes in lfect Ii proviso formerly eon
tained in Section 1249, retains the date ifted in subdivision (b) as 
the date of valuation in any case -in whi h the delay in reaching trial 
is caused by the defendant. 1 

With respect to the date that a trial is ommenced, see Evidence Code 
Section 12 and the Comment to that aeet on. 

If a new trial i. ordered or a mistrial is declared and the new trial 
or retrial i. not commenced within one year after the filing of the -.,.. . 
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complaint. the date of valuation ·is determilled 
or (e) rather than under subdivision (b) or (c). owever, if the new 
trial or retri.1 i. commenced within one year af r the tiling· of the 
complaint, the date of valuation is determined y 8ubdivision (b). 

Notwithstanding subdivision (e), the date of luation may be an 
earlier date if a depoait is made. See .ubdivision (f . 

Subdivision (d). Under language formerly' c ntained in Section 
1249, questions arose whether the original date of aluation or the date 
of the new trial should he employed in new tria in eminent domain 
proeeedings. The Supreme Court of California ltimately held that 
the date of valuation established in the first trial, ather than the date 
of the new trial, should normally be nsed. See P ople v. Murata, 55 
Cal.2d I. 9 Cal. Rptr. 601, 357 P.2d 833 (196 ). Subdivision (d) 
reverses the result obtained by thst decision unless he date of valuation 
has been established by the deposit of ·the amount of the judgment in 
aeeordanee with Chapter 3 (commencing with ection 1270.D1) of 
Title 7.1. 'fhe subdivision applies whether the ne trial is granted by 
the trial court or by an appellat~ court. Howe r, if a mistrial is 
declared, further proeeedings are not considered "new trial," and 
the date of vlIluation i. determined under snbdi . 'on (e) rather than 
under subdivision (d). 

Under subdivision (dJ, the date of valuation is e date of valuation 
used in the previous trial if the deposit is made ithin 30 days after 
entry of judgment or, if a motion for a new trial or to vacate or set 

IIllide the judgment has been made, within ten after disposition 
of such motion. If the deposit is made thereafter ut prior·to the com
meneeme.nt of the new trial, the date of valuation 8 the date of deposit 
under subdivision (f). 

Subdi1Jisifffl (oj. Under the language formerly contained in Seetion 
1249, the effect, if any, of a mistrial upon the te of -valuation was 
uncertain. An unpublished decision of the court f appeala heJdthat 
the abortive trial proeeeding was of no eonseque in this connection 
lind that, if the retrial began more than one ye after the date of 
issuance of summons, the date of valuation was t date of the retrial 
if the deJay was not caused by the condemnee. P • v. HIdI, 2 Civil 
No. 29159 (2<1 Dist.. 1965). To provide an appropr ate rule, subdivision 
(e) adopts the principle established by subdivisio (d) which governs 
the date of valuation when a new trial is ordered. See the Comment to 
subdivision (d). 

For the purpose of subdivision (e), a "retrial' following a mistrial 
is distinguished from' a new trial foll()wing an Bp aI or a motion for 
new trial granted under Code of Civil Proeed Scetion 657. See 
subdivision (d land the Comment to that subdi . sion. As to the dis· 
tinction, see 3 W1TKIN, CALIFORNIA PROClIDU&E, llooA: "" Judgmtftf 
in Trial 0 o"rt, § 24 at 20'12 (J 954) . 

Subdivision ([). Subdivision (f) permita the laintilf, by making a 
deposit, to establish the date of valuation as of date DO later than 
the dat" the deposit i. made. The rule under th language formerly 
contained in Section 1249 was to the contrary; n ither the making of 
a deposit nor the taking of possession had ~y . _ on the date of 
valuation. See City of LIn Angeles tJ. Tower, 90 . App.2d 869, 204 
P.2d 395 (1949). The date of valuation may be rlier than the date 
of the deposit. and subsequent ",'enls may eause ch an ·earlier date 
of valuation to shift to the date of depooit. But .. date of valuation 
establisbed by a depoait cannot be shifted to a ter date by any of 
the circumstanel'S mentioned in the precedin.g su ivisions. 

• 
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CONDEMNATION (P<liSSESSION)-tSTUDY 

, 
124l 

1 

nate of Valuation 

Since 1872, section 1249 of the Code 0 Civil Procedure has 
fixed the date of issuance of summons as the te of valuation in an 
.eminent domain proceedings. The single judi created exception 
is that the date of valuation in takings of p lie utility property. is 
the date of trial rather than the date of summ ..... In an attempt to 
improve the position of the property own and to· compel the 
COIIdeumor foexpedite the proceeding, a p "on was added in 1911 
specifying that, if a case is not tried wi one year from its 
commencement, and the delay is not caused the defendant, the 
date of valuation is the date of trial.'" In ca in which the issue of 

- ComPensation is once tried, and a new trial necessary, the Cali
fornia Supreme Court recently held that the date of valuation re-
mains the same date used for ~t purpose in original trial .... 

Under eJ1sting law, the dates of val specified in Code of 
CiVil Procedure section 1249 are not affec in any way by the 
plaintiff's taking possession of the property depositing probable 
just compensation prior to trial. This result been readied because 
no explicit provision for a different date of val . n is made in such 
cases and, secondly, because section 1249' viewed as a purely 
"procedural" statute ... • 

The principal criticism of section 1249, owever, has Dot been 
directed to its anomalous application in imm . te possmiMi cases. 
Rather, the view of property owners and advocates has been 
that fixing the basic date of valuation as e date of summons, 
instead of the date of trial or payment of th award is supported 
only by analogy to other civil actions; that in eminent domain pro
ceedings, however, commencement of the pr edings is not logically 
relevant to ascertaining the date at which t level of the general 

... See Citizens tJUL Co. v. Superior Court, S9 CaL~d 805, 31 Cal. Rptr. 316, 
38.1 P.2d 356 (1963) • 

.. , As to Ib< purp .... ollb< aIttrDate date of val •• ' , see People v. MlIlata, 55 
Cal. Zd I, 9 Cal. Rptr. 601, 357 P2d 833 (1960); Red.voI pmellt Agency v. MuweU, 
193 Cal. App. ld 414, 14 CaL Rplr. 170 (1961) • 

... See People v. Murata, 55 Cal. 2d 1, 9 Cal. Rptr.!60I, 357 P2d 833 (1960) • 

.... City of San Rafael v. Wood, 144 Cal. App. 2d 604 301 P.2d 421 (1956); City 
01 Los ADpIa v. Tower, 90 Cal. App. 2d 869,204 P2d 395 (1949). S .. also CouDty of 
Los AuaeJes v. Hoe, 138 Cal. App. Zd 74, 291 P.2d 98 (195 ). 
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market, and the value of the parti ~ in that market, 
should be considered; and that, in a ., g tnatket, by the time the 
property owner receives the award, pr values often: wilJ. have 
increased &0 much that he auiIlOt equivalent property with 
the award. . 

Before the adoption of ~on 1249 1872, the rule appears to 
have been to value the property as of time of taking'" or the 
date of the· actual payment of com tion .... Immediately after 
its adoption, the date-of·issuance-of- rule was held uncon-
stitutional, but that departmental was overruled by the full 
supreme cOurt ... • Since that time, the has been cballenged, but 
uniformly sustained by the appellate ~, on many IJCCIsfons .... 

Although the matter soon became highly coatroversial as a 
question of compensation and • , it __ clear that the 
draftsmen of the Code of Civil considered the date .of 
Valuation to be purely a point of dvil p Ute. UDder the law.of 
that era, issuauc.e of SUIJ1IIII)IIS ill actions "'" was deemed to mark 
inception of the court's jurisdietion over propes: ty, and that date . 
was accordingly chosen. ... 

In a minority of states in which date of valuation Is Ibed 
at the inception of the procwodlnp,'" hb1_er, justilicatiaDs haft 
been found for the rule. An early usetts decision puts tbeIe 
succinctly, as follows: 

1M CenIrII PI<. B.A ............. , 1 Cal. tl' 190 (1173) • 
.. ....., Y. K_ Lab Water Co. 13 30J (18.19). 
De CalIf ..... So. R.R. y. CoItoa Lud. W Co. l Cal. U_. 347, 4 Pac. 

44 (1114), ••• , .... c ~ .... Ito 2 U_ 244, 2 Pac. 31 (1114) • 
.... .... .... City of PuodeDa v. r.ter, 20 CaL 381, 251 Poe. 116 (ItH); 

1'eIoa8I& CoImty Y. Bry&II, 61 CaL 51, a Pac. 67 (UW); CoIIfw* So. LR .... 
ElmboJI, 61 Col. 90 (1882); Cit.1 of Loo AqeIeo Y. , IOJ CaL App. J!l9, us .... 
291 (1939); 0t.1 .f 00kIIDd v. WbeoIer, 34 Col App. 442, 168 Poe. 23 (1911); 
• __ TormIa&I Co. v. KcDoupJl, 19 Col. . '61, 126 .... IIU (1t12); 0t.1 
of Loo AapIes v.~, 10 Cal. App. 378, IOJ Pac. 17 (1909) • 

.. Soo IfanIDctoa v. SuporIo: Comt, 194 C 11.1, 228 Poe. U (1924). 
. ... In _t JorIodIctJ ... In tIoe Ullited. SIateI, _ III wIddl DO ... of 

wlaalloa It IjlOd8od. by otato"', Ibe flat. of It dooIIIod to lie Il1o ..... of 
"taIWIr.- "ratbaa,"1D t .... , mq ..,... to • ninDber ..... Is Ia .. """""*" _ 
1 II ..... tho tokIac of S' "L OJ' tIIo &bas of ...... _, thot _ IIIIe to tIIo 
= 1_. Soo 3 NICIIOU, IbaIIur DOIwJr t [I] (3d mo. ed.1965); 4 ill. 

I 12J.I [1]. TIda II aloo fedora! practice. Soo thdIecI Y. Door, S.!7 u.s. n (19$1). 
It It mI)r .. til ... j1addcIIOJII In whkh II dot wILed prior Ie tIIo 
"totIaa" - It It .........,. to fa: • more or leD ..... of "''''''!joe Soo 3 
NlICIIOU, :s..-" DOIwJr f 8.5[2] (3d nv. eel. 1965); 4 ill. I 12J.I[21 ... III 
IIIeoo IItaIeo; tIIo maJodt.1 ..... iI to _ ud ~ .. of tIoe ..... of 
IrIaL Soo 1 CMc:a., V •• :a .... thnD ftI& Low, or DOIwJr • 21 • .at (Id ed. 
19"). 

-, 
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lie use, the owners ascertained who are eotitled be eompensated, 
and the judicial proceedings instituted lor the of detemiiniDg 
such compensation; and is not liable to be af! by the duration 
of these proeeedings, or by increase or diminution in value, whether 
oeeasioned by the taking itself, or by the acts of 0WDellI, lapse of 
time, or other circumstances. In all these respects, it a juster meuute 
of compensation than a valuatiOil of the estate at !Ubsequent point 
of time-'''' 

I 

This reasoning obviously is much more~rsuasive in those 
states employing the so-called "administrati method" of con· 
demnation in which the estimated amount f compensation is 
deposited for withdrawal by the property owner at the outset of the 
colirt proceedings. 

Proposals for change in California's basic have been many 
aDd well considered. Counsel for property uniformly urge 
adoption of the date of trial as the basic date of valuation. The fol· 
lowing suggestian is typica1: 

Generally, tlla client will be better off if the date f vaIuatiOD is the 
dateof trial As .. matter of equity, there should be 1egislaliOl> pr0vid
ing that in all toIldemoatiOil proc:eedinp the date of valuation abaIl 
be the date of trial. The client will have to e his property or 
otbenrise reiDvest tho 8fti'd at the price that is a£to. the 
tria1. It therefore seems that just compensatiOl> be better pro-
vided by the tria1 date valuation in every case, perhaps where 
the defendant deliberately stalled the proceeding. 

A refinement of this change in the date 
select the date initially set for trial, aDd add a 
tria1 is continued upon motion of either party, 
Would be, at the option of the opposing party, 
set for trial or the date to which trial is contin 
lions favoring this change in existing law have 

f valuation would 
ovision that if the 
date of valuation 

ther the date then 
• The. considera-

stated as follows: 
1. It would provide for valuation in eminent dOIIoait.1m 

c:umnt prices in keeping with the real estate t in general where 
properties are bought and sold at current prices ra than, as IJIIde< 
tile eoistiog CCP U49, as of a price level eoistiog pprosim&teIy a to 
12 mODtba prior to trial. TIris is both fair and . whether the mar-
ket be rising, falling or remaining static. 

2. It would facilitate the trial of eminent . • proeeedinp, 
particularly wben tried to 8 jury in that the trier of fact would not 
be required to perform the mental gymnastic fea of projecting his 
thiDtiDg backward for a period of 8 10 12 mOnths. 

3. It would e1imU ....... the frequently oceurri 
question of who caused a delay ia the trial of an ~_ 
ceediDg, which emta UDder the presenl fonn of C 

I 

... Burt Y. Ilerchan.t" 1m. C~, 115 Mass. 1, 14 (181~I'._. 
:aof1 CAt.uourIA CwillSOlNG EDUCATION 01' I'BB BD. i .. uu ....... Co!I:DDIDrATmM' 

Puc:nca I 1.25 (1900). S ..... i4. It 9.1-.29. , 
-'f. ! 
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4. It would eliminate the anomalous aDd unfair Situation where, OIl 
a falling market, (a) the condemnee by his delay can __ a hicher 
prk. fo, his property than its market \Ie at. date of trial. aDd 
(b) the condemDor by delaying can a<quir the property at a 1ow" .. . . .. pnre .... 

On the other hand, counsel for demnors uniformly. urge 
retention of the existing rules. They beli e that these rules work 
well and equitably in praetice . and that a y alternative would pr0-
vide an undesirable incentive to cond to delay the proceedillgs 
to obtain the latest possible date of val on .... They also point out 
that as a matter of convenience, there is erit in fizing the date of 
valuation as of a dale certain, rather by reference to the un
certain date when the trial begins, as app aisals and appraisal testi
mony must be directed to market value as of a specl1ic date. 

Although these conflicting views an considerations cannot be 
co.mpletely reconciled, reasonable comp • seem po5SI"bJe. The 
first change in exil;ting rules should permi any condemnor to estab-
lish an early date of valuation by de . probable just compen-
'sation for withdrawal by the property 0 • If it does so, the date 
of valuation should be the date of the ·t. A date of valuation 
thus established should not be subject to ge by any subsequent. 
development in the proceeding. In other 5, a compromlse should 
be made between Californla's two exis • rules, and the date of 
valuation fixed as the date six months a ter the filing of the com
plaint. The provision making the date of aluation the date of trial 
if, without fault of the defendant, the is not tried within one 
year, should be retained. In case of a ne trial, the date of the new 
trial, rather than the date used in the 0 iginal trial, should be the 
date of valuation uuless the condemnor '15 the amount awarded 
in the original trial within a specified d rea.<OI!8bly brief period 
after the entry of judgment in the ori' trial . 

... S,f., Leuer Fro .. Tho ..... G. Bauntt to aJifomia La", RevIIIon Co_ 
sine, Feb. 22, 1966. See also COUIIty 0' Los AngeIea v. Bartlett, 203 Col. App. 2d SU, 
21 Cal. Rptr. 116 (1962); COUDty of San HaIOO v. BaetoJe, 184 CaL AJip. 2d 422, 7 
Cal. Rptr. 569 (1960); hopIo v. !ofwata, 55 Col. pp. 2d I, 9 CaL llptr. 601, 357 
P.2d 833 (1960) (contalDini a good diaa.,';oo of pro_). 

". Letter From Robert E. Reed, Callfornia t 0' Pul>lk Worb, to 
CaJilo.-nIa Law Revision Commission, March 13, 1 I; Letter Feom Terry C. SmIth, 
omce of Ill. Los Angeles COlltlty Co ....... to . ornl& Law R.evfsioD. c-m;.uo., 
Dec. 15, 1965. . 
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