
#36.440 9/25/72 

Memorandum 72-61 

Subject: Study 36.440 - Condemnation Law and Procedure (Approval of Portions 
of Comprehensive Statute for Printing) 

Introduction 

This memorandum is an attempt to complete the work on Chapter 4 of the 

Comprehensive Statute--the right to take in eminent domain. We hope to send 

this chapter, both statute sections and Comments, to the printer after the . 

october meeting. 

This memorandum presents Chapter 4 for tentative approval for printing. 

Various matters in connection with this chapter are presented for your con-

sideration and action. Of the matters noted for future consideration follow-

ing some of the right to take sections (Chapter 4 in blue binder), several 

are disposed of in this memorandum while others will be deferred until con-

sideration of procedural aspects of eminent domain. Any other problems of a 

substantive nature relating to the right to take that anyone may have should 

be brought up at the meeting. Any drafting or technical revisions in the 

right to take sections or Comments should be given to the staff at the meeting 

so that they can be considered when the material is prepared for the printer 

following the meeting. 

Technical revisions 

Exhibit I (pink) is s list of changes, technical in nature, that the staff 

proposes to make in previously approved sections. 

Numbering of Eminent Domain Law 

Pursuant to the Commission's direction at the September 1972 meeting, the 

staff asked the Legislative Counsel for his views on placing the Eminent Domain 
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Law at the end of the Code of Civil Procedure as a new Part 5. The Legislative 

Counsel responded (Exhibit III--green) that to do so would be "illogical." He 

suggested that, if we wished to make a new Part, we place it immediately fol­

lowing Part 3 (Special Proceedings). 

The staff believes that no useful purpose would be served by adopting 

the Legislative Counsel's compromise suggestion because there are no fresh 

numbers available following Part 3 and use of a decimal system would still be 

necessary. On balance, the staff recommends that the Eminent Domain Law be 

left in the existing eminent domain title of the Code of Civil Procedure. 

§ 1240.040--Property that may be taken 

Section 1240.040 needs to be revised to make clear that a grant of con­

demnation authority, unless the grant is itself limited, includes authority to 

condemn not only real property but also personal property necessary for the 

public use. Exhibit IV (gold) would revise Section 1240.040 accordingly. 

Numerous statutes authorize condemnation of "real or personal property" but 

some merely authorize condemnation of "property." Revision of Section 1240.040 

to make clear that personal property can be condemned would not extend those 

condemnation grants that authorize acquisition of "real property" only. 

The Commission has not previously considered the matter of property ex­

empt from condemnation. There are numerous statutes that limit the right to 

condemn certain kinds of property. For example, some agencies may condemn 

property only with the consent of the Board of Supervisors of the county 

within which the property is located. Other provisions permit agencies to 

acquire property for certain purposes but prohibit the use of eminent domain. 

Other sections make particular property immune to taking by all persons. The 

staff believes that these are substantive decisions not necessarily within 
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the realm of the Commission's procedural statute and has determined not to 

tinker with these exemptions from condemnation. Section 1240.040 recognizes 

that specific statutory limitations such as those described above exist, and 

the Comment lists SaDe of them. 

Months ago, we wrote to the State Lands Commission asking whether Code 

of Civil Procedure Section 1240(2) (16th and 36th sections of public domain 

land included within the boundaries of a national reserve or land withdrawn 

from public entry not subject to condemnation) might be repealed but receiVed 

1IO re~ponse. Exhibit V (blue) is a research study indicatlng that this pre­

vision pra'babl1 has some current application; hance, the staff reco:mneDds that 

Ita eabstallce be retained. See proposed PubUc Resources Code Section 8030. 

i 124o.070--Property that must be taken--lmprovements 

The general rule is that, where a condemnor takes realty, it must a18$ 

take structures and improvements affixed to the realty. There are a few 

statutory exceptions to this general rule, ~,the ability of eertain local 

public entities to compel the relocation of railroad tracks under Code of 

Civil Procedure Section 1248a. The staff sees no reason to tamper with these 

rules; hence, Section 1240.070 (Exhibit VI--buff) represents a codification 

of former law. See Comment to Section 1240.070 for discussion. 

Section 1240.070 also deals with two related matters not generally covered 

in existing law: 

(1) The acquisition of structures does, on occaSion, leave half a building 

which must be shored, sealed, and perhaps reoriented on the property. This 

can create substantial damages as well as safety problems. We have received 

a request from the City of Los Angeles that authority be provided to acquire 

the wholebullding in such a case. Subdivision (c) of Section 1240.070 is a 

draft of such authority; it is modeled after an existing special district 

provision. 
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(2) The problem whether equipment is to be classified as structures (and 

hence must be taken and paid for) or as personalty (and hence must be removed 

by the condemnee at his own expense) has engendered substantial litigation. 

The attached research study (Exhibit VlI--white) indicates that the trend of 

both case and statutory law has been to classify equipment as part of the 

realty because there has been no adequate moving expense allowance. Since 

passage of the relocation assistance act last year, this situation has changed, 

and the pressure to classify equip~ent as part of the realty has diminished. 

Nonetheless, it may be inequitable to require a businessman to keep or resell 

equipment that is not affixed to the realty but that is designed especially for 

use on the ~roperty taken. Code of Civil Procedure Section 1248b provides 

that, if such equipment is designed for industrial or manufacturing purposes, 

it is deemed part of the realty. The staff believes that equipment designed 

for commercial purpo~es as well, and installed for use in a fixed location, 

should be deemed a part of the realty. Subdivision (a) of Section 1240.070 

accomplishes this result. 

§ 1240.080--General authorizntion to acq~ire property by purchase, and the like 

The staff believes that it is sound poUcy to make clear that a public 

entity authorized to condemn property for any particular purpose also is 

authorized to negotiate a purchase of the propf;rty for the same purpose un­

less otherwise provided by statute. Section 1240.080 (Exhibit VIlI--pink) is 

intended to assure that there are no case s where condemnation is authorized 

but the public entity has inadvertently been deprived of the right to acquire 

by other means. Section 1240.080 has several other useful functions: 

(1) It permits the repeal of Code of Civil Procedure Section 1266.1 which 

provides that, where a city or county is authorized to condemn excess property, 

it may also acquire such property by gift or purchase. 
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(2) It permits deletion of portions of the special district sections that 

list, by way of illustration only, numerous types of property subject to ac-

quisition by various means, including condemnation. 

§ 124o.420--Excess condemnation 

At the July 1972 meeting, the Commission revised the wording of Section 

1240.420 and requested the staff to redraft the Comment in such a way as to 

indicate that it preserved existing case law. The revised statute and Comment 

appear in Exhibit IX (yellow). The material relating to challenging the right 

to take excess property has been eliminated since this matter will be dealt 

with in the uniform procedural provisions relating to pretrial disposition of 

right to take issues. 

§5 1240.530 and 1240.630--Indemnity in case of joint use 

At the December 1971 meeting, the Commission approved the more necessary-

compatible use scheme but requested that the staff draft an indemnity provi-

sion to protect the defendant whose property is taken for compatible use. 

In searching for a model provision, the only useful statute the staff has 

been able to find is a provision of the Franchise Act of 1937, providing that 

grantees of gas and electric franchises must indemnify the granting municipality: 

Public Utility Code § 6296 

6296. The grantee shall indemnify and hold harmless the municipality 
and its officers fram all liability for damages proximately resulting from 
any operations under the franchise. 

There appear to be no cases construing this section. Adapting this provision 

for use in our eminent domain statute, the compatible use indemnity provision 

would read: 
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§ 1240.530. Fixing terms and conditions of joint use 

* * * * * 
(d) Where property is taken under this article, the plaintiff shall 

indemnify and hold harmless the defendant from all liability for damages 
proximately resulting from the use of the property by the plaintiff. 

Canment. 

* * * * * 
The indemnity for the defendant in a taking for joint use provided 

by subdivision (d) is based upon a comparable provision in public Utili­
ties Code Section 6296 (indemnification of municipality by franchise 
grantee). See also Section 1240.630. 

The more necessary use indemnity provision would read: 

§ 1240.630. Right of prior user to joint use of property 

* * * * * 
(c) Where the court permits joint use under this section, the 

defendant shall indemnify and hold harmless the plaintiff from all 
liability for damages proximately resulting from the use of the prop­
erty by the defendant. 

Comment. . . . 
* * * * * 

·, ! 

The indemnity for the plaintiff where the defendant is permitted to 
enj"oy common use of the property provided by subdivision (c) is based upon 
a comparable provision in Public Utilities Code Section 6296 (indemnifica­
tion of municipality by franchise grantee). See also Section 1240.530. 
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Memorandum 72-61 

EXHIBIT I 

This exhibit lists changes of a technical nature the .taff tentatively 

intends to make in the right to take chapter before sending it to the printer. 

There probably will be further changes (for consistency or clarification) that 

result frill! CCllllDission suggestions and frill! the process of preparation for 

printing. 

Section 1240.010 

Cc:mment. 

page 1, line 2: substitute "limitation" for "requirement-

page 2, line 12: add "County of Los ADeles v. Anthony. 224 Cal. App.2d 

103, 36 Cal. Rptr. 308, cart. denied, 376 U.S. 963 (1964); Red.valent Apnc:r; 

v. HayeS, 122 Cal. APP.2d 777. 266 P.2d 105, cart. denied, 348 u.s. 897 (1954).~ 

Section 1240 .020 

CCllllDen t • 

page 3, line 11: delete lalt paragraph I insert following: 

If the property authorized to be taken is limited by statutory grant to 

property of a certaf.n type_ • .!:h, "natural, open" areas or "blighted" area ... • 

an attempt to take property other than the type designated by statute 1s pre­

cluded by Section 1240.020. £!.:. 7 P. Nichols, Eminent Daaain App. 309 (3d ed. 

19'70). 

Under former law, the right of eminent daaain was delegated to any person 

seeking to acquire praperty for public use. See former Civil Code Section 1001; 

Li.i v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955). The Eminent DlIII&io Law 

does not continue this broad delegation of condemnation authority. Specific 

statutes continue the condemnation authorization of all presently authorized 
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public entities. Separately enacted provisions also continue the right of scme 

types of private persons to condemn for certain public uses. Privately owned 

public utilities may condemn for utility purposes. Pub. util. Code 55 610-624. 

Mutual water companies may condemn to irrigate lands that they service. Pub. 

util. Code 5 2729. Land chest corporations (Health & sat. Code 5 35167) and 

limited dividend housing corporations (Health & Saf. Code § 34874) may condemn 

property for their projects. Nonprofit hospitals may condemn property for 

their purposes. Health & Saf. Code § 1427. Nonprofit educational institutions 

of collegiate grade may condemn to carry out their functions. Educ. Code 5 30051. 

Although private persons may no longer condemn for sewers or byrosds, they may 

request the appropriate public authority to undertake such condemnation on 

their behalf. llea:!.th & Saf. Code § 4967 (sewers); Sts. & Hwys. Code 5 4120.1 

(byrosds) • 

section 1240.03~ 

COIlDDent. 

page 4, line 3: substitute "Public entity plaintiffs" for "Condemnors 

that are public entities" 

page 4, line 5: delete tis" frail "Sections"; delete "and 1240.040" 

page 4, line 6: add" r" to "govenill8" 

page 5, line 2: delete "s" fram "Sections" 

page 5, line 3: delete "and 1240.040" 

page 5, line 5: substitute "1260.000 and 1260.000" for "1260.340 and 

1260.370" 

page 5. line 9: delete "to have been adopted" 

page 5. line 10: add the following: "Keith v. Volpe, _ F. Supp. _ 

(C.D. cal. 1972), and Environmental Defense Fund, Inc. v. Cosstside Water Dist., 

Cal. App.3d _, _ Cal. Rptr. _ (1972)." 
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page 6, line 17: substitute for last paragraph the following: 

Subdivision (b) generalizes the plan or location requirement formerly 

found in Code of Civil Procedure Sections 1242(a) and 124o(6)(acquisition of 

land or rights of way). 

page 7, line 3: substitute "includes" for "involves" 

page 7, line 17: substitute for the parenthetical the following: "(right 

to take any necessary property or right or interest therein)." 

page 7, line 22: substitute for last paragraph the following: 

Subdivision (e) continues former Code of Ci~il Procedure Section 1241(2} 

to the extent that it required a showing of the necessity for taking the particu­

lar property or a particular interest therein. 

Section 1240.0401 See memorandum. 

Section 1240.050 

Caption. Substitute "Right to acquire property to make effective the prin-

cipal use" for the existing caption. 

Text. 

page 9, line 2: substit~ "use" for "purpose" 

page 9, line 4: substitute "use" for "purpose" 

CaJlllent. 

page 10, line 6: remove quotes fran "public use" 

page 11, line 16: substitute "1260.000" for "1260.330" 

section 1240.060: No change. 

Section 1240.110 

Canment. 

page 16, line 18: substitute "1240.120" for "351" 
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Section 1240.120 

Canment. 

page 17, line 12: add the following paragraph: 

It should be noted that failure to commence an eminent domain proceeding 

within aix months after adoption of a resolution of necessity constitutes & 

cause of action for inverse condemnation. Section (CCP § 1243.1). 

Section 1240'130: No change. 

Section 1240.140: No change. 

Section 1240.150 

Text. -
page 22, line 3: delete "s" fran "Sections" 

page 22, line 4: de lete "and 1240.040" 

page 22, line 8: delete "s" from "Sections"; delete "and" 

page 22, line 9: delete "1240.040"; substitute "is" tor "are" 

Canment. 

page 23, line 3: delete "s" fran "Sectionlf; delete the followingt 

"and 1240.040 and required by Section 1240.130 to be stated in the lelOlution 

as found and determined by the entity" 

page 23, line 7: substitute "The conclusive effect of the resolution of 

necessity is constitutionally permissible." for "Giving the resolution this con-

elusive effect has been upheld against an assertion that the failure to give the 

property owner notice and a hearing on necessity and proper location in the 

condemnation proceeding makes the condemnation an unconstitutional taking with-

out due process of law." 

page 23, line 16: delete "s" fran "Sections"; delete "and 1240.040" 

page 23, line 19: delete "s" from "Sections"; delete "and 1240.040" 

ci 
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page 24, line 2: substitute "1260.000" for "1260.330" 

page 24, line 4· substitute "defendant" for "condemnee" 

page 25, line 8: insert "on the effect" following "limitation" 

Section 1240.210: No change. 

Section 1240.220: No change. 

Section 1240.230 

Camnent. 

page 31, line 6: substitute "1260.000" for "1260.310" 

Section 1240.310: No change. 

Section 1240.320 

Text. 

page 35, line 1: delete the introductory clause of subdivision (a) and 

insert the following: 

(a) Any public entity authorized to exercise the power of eminent domain to 

acquire property for a particular use may exercise the power of eminent domain to 

acquire for that use substitute property if all of the following are established: 

page 35, line 11: delete first sentence and insert the following: 

(b) Where property is sought to be acquired pursuant to this section, the 

resolution of necessity and the complaint filed pursuant to such resolution 

shall specifically refer to this section and shall include a statement that the 

property is necessary for the purpose specified in this section. 

Section 1240.330 

Text. 

page 38, line 1: delete introductory clause of subdivision (a) and insert 

the following: 
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(a) Any public entity authorized to exercise the power of eminent domain to 

acquire property for a particular use may exercise the power of eminent domain tQ 

acquire for that use substitute property if all of the following are establishe41 

page 38, line 13: delete subdivision (b) and insert the following: 

(b) Where property is sought to be acquired pursuant to this section, the 

resolution of necessity and the complaint filed pursuant to such resolution 

shall specifically refer to this section and shall include a statement that the 

property is necessary for the purpose specified in this section. 

Section 1240.30 

Comment. 

page 41, line 10: substitute "1240.320" for "1240.330" 

page 42, line 1: de lete "See Se ction 1240. 340 • " 

page 42, line 4: substitute "1245.000" for "1245.610" 

Section 1240.350 

At the September 1972 meeting, the Commission decided to add utility ser­

vice to this section. The new section with Comment adjusted is set out as Ex­

hibit X (green). 

Section 1240.360: No change. 

Section 1240.410 

Comment. 

page 48, line 4: add the folliwing citation: ".£!.:. former Code Civ. Pree. 

§ 1266.1 (cities and counties may acquire excess property by purchase or gift)." 

page 49, line 1: substitute for the entire page the following language: 

market value or value to another owner). Compare Deptt of Public Works v. 

Superior Court, 68 Ca1.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968); La Mesa 

v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956). 
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It should be noted that, where a partial taking would leave an "uneconanic 

remnant," the condemnor must offer to acquire the remnant. Govt. Code § 7267.7. 

This section does not specify the procedure to be followed by the entity in 

disposing of the property so acquired. That matter is provided for by Section 

1240.430. 

Section 1240.420: See memorandum. 

Section 1240.430: No change. 

Section 1240.510 
, 

Text. 

page 61, line 6: substitute "acquired pursuant to" for "taken under" 

Canment. 

page 64, line 19: substitute "1240.046" for "1240. 

Section 1240.520 

Canment. 

page 65, line 6: substitute "1260.000" for "1260.310" 
Section 1240.530 

Text. See memorandum. 

C~ent. 

" 

page 68, line 15: add the following citation: "See also Note, Cost Allo­

cation in Public Utility Relocation in California. 23 Hastings L.J. 898 (1972)." 

Section 1240.610 

Text. --
page 69, line 5: substitute "acquired pursuant to" for "taken under" 

Comment. 

page 70, line 21: substitute "1240.040" for "1240. .. 

Section 1240.620: No change, 
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section 1240.630 

Text. See memorandum. 

page 72, line 9: substitute "Article 0 (commencing with Section 1260.000)" 

for "Article 4 (commencing with Section 1260.310)" 

Comment. 

page 73, line 9: substitute "1260.000" for "1260.310" 

Section 1240.640: No change. 

Section 1240.650: No change. 

Section 1240.660: No change. 

Sections 1240.670, 1240.680 

Due to recent enactments, the staff now believes it is desirable to retain 

the whole of Code of Civil Procedure Sections 1241.7 and 1241.9 in the Eminent 

Domain Law rather than splitting them between the Eminent Domain Law and the 

Streets and Highways Code. The text of these provisions appears in Exhibit II 

(yellow) • 

Section 1240.710: Renumber as 1240.810. 

Text. 

page 84, line 1: substitute "acquire by eminent domain" for "condemn" 

page 84, line 2: substitute "acquire by eminent domain" for "condemn" 

Section 1240.810: Renumber as 1240.910. 

Section 1240.820: Renumber as 1240.92C. 

Section 1240.830: Renumber as 1240.930. 

Section 1240.840: Renumber as 1240.940. 
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Section 1240.850: Renumber as 1240.950. 

Section 1240.860: Renumber as 1240.960. 

Section 1240.870: Renumber as 1240.970. 
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Memorandum 72-61 

EXHIBIT II 

The Right to Take 

1240.670. Pre 

I 

~NENT DOWlIN IAW § 1240.670 

irentatively approved September 1971 
~numbered October 1971 . 
~numbered December 1971 
~taff revision September 1972 

served in its natural condition 
t to most necessa 

1240.670. (a) Except as provi1ed in Section 1240.690, notwith-
I 

standing aoy other provision of law, Iproperty is presumed to have been 
I 

appropriated for the best and most 1cessary public use if all of the 

following are established: 

(1) The property is owned by a I nonprofit organization contributions 

to which are deductible for state auf federal income tax purposes UDder 

the laws of this state and of the u~ted States and laving the primary 

purpose of preserving areas in tlleir/ natural condition. 

(2) The property is open to tIf public subject to reasoDBble restric-
I • 

tiona and is appropriated, and used F. xclusively, for the preservation of 

native plants or DBtive animals, tncp.uding but not limited to, IIII\IIIIII.ls, 

birds, and marine life, or biotic +mties, or geological or geograph­

ical formations of scientific or edufational interest. 
, 

(3) The property is irrevocabljY dedicated to such uses so that upon 
, 

liquidation, dissolution, or abandTnt of or by the owner, such 

property will be distributed only ~ a fUnd, foundation, or corporation 
I 

whose property is likewise irrevoca~ly dedicated to such uses, or to 

a governmental agency holding land ~or such uses. 

(b) The presumption establisll¥ by this section is a presumption 
I 

affecting the burden of proof. ! 
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The Right to Take F.MINENT oow,m IAW § 1240.670 

Tentatively approved September 1971 
Renumbered October 1971 
Rermmbered December 1971 
Staff revision September 1972 

Comment. Section 1240.670 continuesi without substantive change the 
i 
, . 

provisions of subdivision (a) of former ~ction 1241.9 of the Code of 

Civil procedure. For special procedural ~imitations where the property 
, 

described is sought to be taken for state highway purposes, see Section 
I 

1240·690. 
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The Right to TBke 

1240,680. Pres tion -uu.t rk 

EMl1"iEl'IT DOWlIN tAW § 1240.680 

iTentatively approved September 1971 
,Renumbered October 1971 
IRenumbered December 1971 
I Staff revision SqteJnber 1972 

r a riated to most neCeSB8 use 

1240.680. (a) Except as provi ed in Sections 1240.690 and 1240.700, 

notwithstanding any other provision ~f law, property is. presumed to have 

been appropriated for the best and mfst necessary public use if the 

property is appropriated to public u~e as any of the following: 

(1) A state, regional, county, lor city park or recreation area. 

(2) A wildlife or waterfowl uafagement area established by the 

Department of Fish aDd Game pursuant I to Section 1525 of the Fish slid Game 

Code. 

(3) A historic site included i+ the National Register of Historic 

Places or state-registered landmarksl 

(4) An ecological reserve as tfovt.ded for in Article 4 (COllllleDcing 

with Section 1580) of Chapter 5 of ~v1sion 2 of the Fish alld Game Code. 

(b) The presumption establishet by this section is a presumption 

affecting the burden of proof. 

Comment.. Section 1240.680 contim,tes! without substantive change the 
i 

proviaions of subdivision (a) of formerSfction 1241.7 of the Code of CivU 

Procedure and subdivision (a) of former S~ction 5542.5 of the Public Resources 
i 

Code. The portion of Section 5542.5(a) W~ich described the property 

("whether owned· in fee or lesser title in,iterest, leased, or operated under 

a license, management' agreement, or OthejiSen
) baS, been Omitted, in view of 

the .. broad definition of "property" in sefion 1230.070. See also Section 
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The Right to Take EMINEtfl' DOMAIN lAW § 1240.680 

Tentatively approved September 1971 
Renumbered October 1971 
Renumbered December :\.971 
Staff revision September 1972 

1230.080 (defining "property appropriate? to public use"). 

For special procedural limitations w~ere the property described is 

sought to be taken for state highway purpfses, see Section 1240.690. For 

special procedural limitations where the ~roperty described is sought to 
, 

be taken for city or county road, street,! or highway purposes, see Section 

1240.100. 
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The Right to Take 

~entatively approved September 1911 
~evised December 1911 
~enumbered; staff revision 

September 1972 

1 

t 

§ 1240.690. Declaratory relief where acqu~sition for state highway purposes 

124o.690~ (a) When property de~Cribed in Section 1240.670 or Sec- 'I 
tion 1240.680 is sought to be acquire~ for state highway purposes, and 

such property was dedicated or devotet to a use described in those sec-

tions prior to the initiation of hi~ route location studies, an 

action for declaratory relief may be trought by the public entity 

or nonprofit organization owning sucf property in the superior court 

to determine the question of Which putlic use is the best and most 

necessary public use for such prope~y. 
i 

(b) The action for declaratory relief shall be filed and served 

within 120 days after the California ~ighWll¥ Commission bas publiebed 

in a newspaper of general circulation! pursuant to Section 6061 of the 

Government Code, and delivered to the, public entity or nonprofit organi­

zation owning such property, a writte)1 notice that a proposed route or 

an adopted route includes such properjtY. In the case of nonprofit organi­
I 

mtions, the written notice need only! be given to nonprofit organizations 
I 

that are on file with the Registrar or Charitable Trusts of this state. 

(c) In the declaratory relief a~tion, the resolution of the California 

~ Commission is not conclusive ~v1dence of the matters set forth 

in Section 1240.030. 
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The Right to. Take 
EMINENT DOMAIN LAW § 1240.693 

Tentatively approved September 1971 
Jtevised December 1971 
~enumbered; staff revision 

September 1912 

(d) With respect to property <lEiscribed in Section 1240.610 or 
I 

Section 1240.680 which is sought to 1je acquired for state h~ 

purposes: 

(1) If an action for declaratOIfy relief is not filed and served 

within the lOO-day period establiShe1 by subdivision (b), the right 

to bring such actioD is waived and ttle provisions of Sections 12l1O.61O J 
'I 

and 12l1O. 680 do not apply. ! 

(2) When a declaratory relief ~tion may not be brought pursuant 

to this section, the provisions of SEjctions 1240.610 and 12i1O.680 do 

not apply. 

COIIIIIIent. Section 12lIO.69J continues iwithout substantive change the 

provisions of'subdiviil10D (,,) of former S$ctions 121>1.7 Bnd 1241.9 of the 
I 

Code of Civil Procedure except that the ~rtion ot subdivision (b) that 

related to trial preference is' continued in Section 1240.110. 
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The Right to Take 

§124o.7OO. Declarato relief where re i 

KNENT DOMAIN lAW § 1240.700 

~taff draft September 1972 

rk to be a uired f'or cit 

, 

1240.700. (a) Where property d~lscribed in Section 1240.680 is 

sought to be acquired for city or coun/ty road, street, or highway pur­
! 

poses, and such property was dedicatedl, or de'ltOted to reg1oml" park or 
i 

recreatioml purposes prior to the ini~iation of road, street, or high-

way route location stUdies, an action ,or declaratory relief !!BY be 
, 

brought in the superior court by the rfgiOD/ll park district which oper­
, 

ates the park or recreat.ioDal ana to dttennine the question ot which 

public use is the best and most necessfry public use tor such property. 

(b) The action tor declaratory rtlief shall be tiled aQS served 

within 120 days after the city or county, as the case DIlly be, has pub­

lished in a newspaper of' general circufation pursuant to Section 6061 ot 

the Government Code, and delivered to ~he regionsl park district, a 
I 

written notice tbat a proposed route oIt site or an adopted route includes 
, 

such property. 
, 

(c) With respect to property ded~cated or devoted to regioaal park 

or recreationsl purposes which is s~t to be acquired f'or city or 
! 

county road, street, or higbwyay purposrs: 

(1) If' an action for declaratory !reliet is not filed and served 

within the 120-day period established*, subdivision (b), the zight to 

bring such action is waived and the propisions of' Section 1240.680 do 

not apply. 
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The Right to Take EMINENr DOMA.IN IAW § 1240.700 

Staff draft September 1972 

(2) When a declaratory relief ~ action may not be brought pursuant 
I 

to this section, the provisions of ~ction 1240.680 do not apply. 

Comment. Section 1240.700 continueslwithout substantive change the 
i 

provisions of subdivision (b) of former S~ction 5542.5 of the Public Resources 
I 

Code except that the portion of Section 5~42.5 relating to trial preference 
, 

is continued in Section 1240.110. 



The Right to Take 

§J24O.710. Trial preference 

EMINENT DOMI\IN IAW § 1240.710 

. Tentatively approved September 1971 
Revised December 1971 

'Renumbered; staff revision 
September 1972 -

1240.710. An Bction for de clll rf tory relief under Section 1240.690 

or 1240.700 shall have preference 0vt~all other civil actions in the 

IIIItter of setting the Bction for- heating or trial to the end that a~ 
! 

such action shall be quickly heard ajld determined. 

OolIInent. Section 1240.710 continues! without substantive change -a portion 
I 

of subdivision (b) of former Code of CiVif Procedure Sections 1241.7 and 

1241.9 and a portion of subdivision (b) of former Public Resources Code 

Section 5542.5. 
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Mr. John H. DeMoully 
Executive Secretary 

Sacramento, California 
September 13, 1972 

California Law Revision Commission 
School of Law- Stanford University 
Stanford, California 94305 

Dear John: 

L. DOUo.U8 KINNEY 
VICTOR )11;01:11:1.81(1 
JAMI:S A. MAII.AU 
EUOENt: W. MCC4.e: 
PIiT!:R F. MIEUI fCOIt 
MIRKO A. MILIC"VICH 
ROlfE O"L.IVElI 
T./U.cv O. Pown.L, lJ 
MAItc3!UCFtITX ROTI't 
MAfitY StUtw 
AfilTHUIt R. StUN 
Roy K. SllinfiOMa 
fitUMti.L L SPARL[NG 
JOHN T. STUl3PJY(slt 
BRIAN L.. WALKUP 
TtiOMA. C. WHIIVoM 
DAVID E. WHITTINO'I"ON 
• .hMMII. WING 
CHltraTOPHIUl Zl1tltLI: 

DCPVT ... 

You have asked my advice as to the placement in 
the Code of Civil Procedure of the law relating to eminent 
domain. 

As you know, the Code of Civil Procedure was not 
compiled by the California Code commission. Therefore, in 
the disposition of material. therein, we are not concerned 
with any specific guidelines. 

The law in the several titles of the Code appear 
to follow a logical. sequence, as follows: 

Title 1. of Courts of Justice 
Title 2 of Civil Actions 
Tit.le 3 of Special Proceedings 

of a Civil Nature 
Title 4 of Evidence 

Since the law on eminent domain can be regarded 
as a special proceeding of a civil nature, it would appear 
that its inclusion in Title 3 is appropriate. And the 
inclusion of that law in Title 5 following the law on 
evidence would seem to be illogical. 



Mr. John H. DeMoully - p. 2 

On the other hand, I see no reason why the 
material shou:Cd net be codi':ied in a separate title. 
Therefore, I suggest for your consideration, that if it 
is desired to place the law in a separate title, it be 
numbered "Title 3.5" or it could be given the number 
"Title 4" and Ti.tle 4 could be renumbered. 

As I indicated above, there is no established 
guideline to indicate the proper di.sposition of the 
eminent domain law and i t.s disposition at any point will 
present no major problem. The only concern I would have 
is one of maintaining a logical sequence in presenting 
the subject matter. 

GHM:llb 

.. 
.. 

Very~uly yours, 
/J 

);;0-U vR-
George H~Murphy 
Legislat~ve Counsel 



Memorandum 72-61 

EXHIBIT IV 

§ 1240.040. Right to acquire any necessary right or interest in any type 
of property 

1240.040. Except to the extent limited by statute, any person 

authorized to acquire property for a particular use by eminent domain 

may exercise the power of eminent domain to acquire any right or 

interest in property of any type necessary for that use. 

Comment. Section 1240.040 is both an authorization and a limitation 

on the power of condemnation. It provides that a person authorized to con-

demn may take any type of property and any right or interest in such property 

but limits this grant only to property that is necessary for the purpose for 

which the condemnation is authorized. See Sections 1230.070 ("property" 

includes any right or interest in property) and 1240.030 (necessity to 

acquire particular property must be established). 

The authorization to take any right or interest is generally consistent 

with the former law that permitted a public entity to take a fee rather than 

merely an easement. See former Code Civ. Proc. § 1239(4){local public entities). 

However, under former law, most privately owned public utilities and some 

local public entites were permitted to acquire only an easement except in 

certain circumstances. See former Code Civ. Proc. § 1239. Moreover, under 

former law, the distinction generally made was between taking a fee or an 

easement. See generally Taylor, The Right to Take--The Right to Take a Fee or 

Any Lesser Interest, 1 Pac. L.J. 555 (1970). Section 1240.040 permits taking 

of the fee or any other right or interest in property. See Section 1230.070 

(defining "property"). 
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§ 1240.040 

The initial proviso recognizes that, if the interest in property autho~ 

bzed to be taken is limited by the statutory grant.(as, for example, where the 

statute authorizes acquisition of only an easement}, an attempt to take an 

interest in the property other than that permitted by the statute is precluded. 

Also, if the statutory grant to the particular entity is specifically limited 

to "real property," Section 1240.040 does not extend that grant to include 

personal property. On the other hand, if the statutory grant of condemnation 

authority is to acquire any "property" necessary for a particular use, Sec­

tion 1240.040 makes clear this includes authority to condemn both real and 

personal property. See also Section 1240.070 (fixtures installed for use in 

fixed location). 

The authorization to take property of any type necessary for a particu­

lar use supeI"lledes . former . Code of Civil Procedure Section 1240 which 

attempted to list the various types of property that might be taken. The 

broad authorization in Section 1240.040 codifies cases holding that the right 

to condemn property has inherent the right to take all interests and all rights 

appurtenant. See, e.g., City of Los Angeles v. Hughes, 202 Cal. 731, 267 

P. 737 (1927)(fixtures)j People v. Superior Court, 208 Cal. App.2d 659, 25 

Cal. Rptr. 363 (1962)(dredger tailings); Northern Light Etc. Co. v. Stacher, 

13 Cal. App. 404, 109 P. 896 (1910)(water)j County of Kern v. Galatas, 200 

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962)(oil, gas, mineral. rights). It 

should be noted, however, that money is not subject to the power of eminent 

domain. Emery v. San Francisco Gas Co., 28 Cal. 345 (1865). 

The initial proviso to Section 1240.040 also recognizes that other 

statutes may make certain property exempt from cOndemnation. For example, an 

existing golf course may not be acquired by a city for golf course purposes. 
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§ 1240.040 

Govt. Code § 37353(c). Cemetery land may not be taken for rights of way. 

Health & Saf. Code §§ 8134, 8560, 8560.5; see Eden Memorial Park Ass '.n v. 

Superior Court, 189 Cal. App.2d 421, 11 Cal. Rptr. 189 (1961). Property with­

in the AptoS Forest is not subject to eminent domain except by specific per­

mission of the Legislature. Pub. Res. Code § 5006.2. Certain land in the 

public domain may not be taken at all. Pub. Res. Code § 8030. An existing 

airport owned by a local entity cannot be taken by the Department of Aero­

llButic8withoutconsent. Pub. Util. Code § 21632. See generally Article 6 

(commencing with Section 1240.510) and Article 1 (commencing with Section 

1240.610) of Chapter 4 of the Eminent Domain law for limitations on the acquisi­

tion of property appropriated to public use. 
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EXHIBIT V 

FEDERAL GRANTS OF THE 16TH AN!) 36TH SECTIONS OF SURVEYED lANDS TO 

THE STATES FOR SCHOOL PURPOSES 

By Patty Radez 

Background 

It became customary when admitting states to the union for the federal 

government to make "in-place" grants of land to be used for sJ::hool purposes. 

Originally, the grant was of the 16th section of all surveyed land but,with 

California and the states admitted after it, the grant was of the 16th and 

36th sections. Most of these grants went to the 'western states. Accompany­

ing the "in_place" grants of specific sections were quantity grants which 

were grants of blocks of land to be selected by the state from available 

public lands. This land was to be used for various institutional purposes. 

Related to the "in-place" grants were the indemnity or lieu-selection grants. 

These provided that, where the in-place lands were unavailable to the state 

because of prior public use or settlement, the state could select other land 

from the available public dorrein. There is no time limit on the lieu selec­

tion, and the state may opt to wait until federal or other use ceases and 

claim the original sections rather than selecting lieu sections. There has 

also been some contention lately that lieu selections may not be of land more 

valuable than the original land. 

Federal grants to the state do not pass until the land is surveyed. 

Prior to survey, third-party rights may arise under other laws. This is one 

reason for the in-lieu grants. Early land scandals dealt with the sale of land 

that had not been officially surveyed and which was then resold after survey. 
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The California Land Grants 

California was granted the 16th and 36th sections for all public lands, 

to be used for school purposes, on March 3, 1853. A federal act to "quiet­

land titles in California," passed July 23, 1866, granted the state the right 

to select other land in lieu of 16th and 36th sections which were unavailable 

to the state. Under these grants, California received 5,534,293 acres of 

land. Much of this land was immediately sold and a survey by the California 

Conservation Commission in 1912 estimated the state at that point owned approx­

imately one million acres of school lands. 

The original federal grants are now continued in 43 U.S.C. Sections 

851, 856, 870, and 871. These sections have been amended as recently as 1966 

and seem to have current vitality. Sections 852a and b allow the Secretary 

of the Interior to establish regulations for the application for unsurveyed 

lands and require that lands be surveyed before they may be transferred. 

The federal statutes are matched in the California public Resources Code. 

Section 6205 requires the State Lands Commission to keep records of all school 

lands belonging to the state. Sections 6206.5 and 6207 cover the application 

for unsurveyed land and the keeping of records of the types and amounts of 

land to which the state is entitled. Section 7301 gives the commission the 

power to sell the school lands and Section 7402 covers the selection of indem­

nity or in lieu lands. 

The need for and application of these statutes is reflected in the 

current status of school lands in California. As of July 1968, California 

owned 617,000 acres of school lands. The revenue (rents and the like) from 

this land is approximately three million dollars per year. California also 

contains one of the largest areas of unsurveyed land in any of the western 
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states (much of it near Death Valley). In the years from 1958-1967, California 

received 101,153 acres of school lands from new surveys. There still remains 

approximately 310,000 acres of unsurveyed school land in California. Most of 

the land being granted now will result in indemnity or in-lieu grants. There 

is some evidence that much of the school lands owned by California are for 

1 
sale. 

The grant of these lands originally limited their use to "school purposes." 

This was not held to prevent the state from selling the land. Alabama v. 

Schmitdt, 2,32 U.S. 168, 59 L.Ed 555·; 34 S. Ct. 301 (1914). The title to the 

land vests absolutely in the state when surveyed. Hibberd v. Slack, 84 F. 571 

(CoC. Cal. 1897). However, the funds from the sales usually went into a state 

education fund. Article IX, Section 4, of the California Constitution (passed 

1849) provided that all revenue from school lands, both from sale and rent, 

should go into a state school fund. More recently, these funds have become 

less significant in financing education. The California fund was contributing 

2 
less than 0.1 percent of the educational budget per year. The California 

constitutional provision was repealed in 

general fund. The school fund contained 

1964 and the fund was paid 

3 $}2,983,017 at that time. 

into the 

The 

legality of abolishing this fund is unclear. Michigan has also abolished its 

special fund and apparently has a history of using its funds for general pur-

4 poses. While the cases indicate that, once title has passed, the state may 

do with the land as it pleases, how the lack of a special fund will affect 

future grants of newly surveyed lands is unclear. However, California has 

1. Public Land Law Review Commission, Background Studies, Vol. 7 at 157. 
2. Ibid. at 72. 

3. Ibid. at 41. 
4. Ibid. at 15. 
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received new lands since 1964 and therefore the "school purposes" limitation 

at least does not seem to necessitate a special school fund. 

Other limitations "ere put on the land conveyed. Until 1927, mineral 

lands were not subject to the grant, and, if they were the 16th or 36th 

section, the state could select in-lieu land. 43 U.S.C. Section 870 brougbt 

mineral lands under the grant in 1927 and gave the states the revenue from any 

mineral leases although it was not made retros~ective. However, Section 870 

still exempts any land specifically reserved for waterpower purposes. It also 

excludes all the lands in Alaska. 

california Code of Civil Procedure Section 1240(2) 

Section 1240(2) exempts school lands in parks and reserves from the exer­

cise of eminent domain. This section ..as added to the code in 1915. It seems 

that school lands were receiving some attention at this time. The Report of 

the California Conservation Commission of 1912 showed that the state still 

owned over a million acres of land. The records apparently were somewhat 

scattered, and the Commission recommended a two-year moratorium on the sale of 

school lands until the records could be examined. A bill was passed withdraw­

ing these lands from sale, and bills returning the lands to sale were passed 

in 1915 and 1919. The recommendation of the commission was "that the school 

lands be examined and determination be made as to what portions thereof should 

be sold and what portions retained by the state for transfer to the United 

States in lieu of lands in a compact body which the state might be able to 

exchange therefor to be used as a State Forest Reserve." p. 75 Report. While 

I have not been able to find any follow-up on this report or any legislative 

history on Section 1240(2), it seems logical that they may be related. 
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The original subdivision (2) read: "Iands belonging to this State, or 

to any county, incorporated city or city and county, village or town, not 

appropriated to some public use" are subject to eminent domain. It was 

amended to read as the first part of the section now reads in 1901. 

The 1915 a~~ndment may have been in reaction to the case of State v. 

Deseret water, Oil & Irr. Co., 167 Cal. 147, 138 P. 981 (1914). Here, it was 

held that school land which had been surveyed and passed to the state and 

which then had been included in a national forest reserve was not appropriated 

to a public use and was therefore subject to eminent domain. This case was 

reversed by the United States Supreme Court (2~3 u.s. 415, 61 L. Ed. 821, 

37 S. Ct. 394 (1917» which held that, when a forest reservation includes school 

lands which had already passed to the state,the state might waive its right 

to the section and select other lands in lieu. "This construction preserves 

the integrity of forest reservations, and permits the State to acquire other 

lands not surrounded py large tracts in such reservations which are withdrawn 

from settlement." (at 420) 

In Pacific Power Co. v. State, 32 Cal. App. 175, 162 P. 643 (19l6),app. 

dismissed 249 U.S. 581, 63 L. Ed. 786, 39 S. Ct. 258, "School lands situated 

within the boundaries of a federal forest reservation, which had been surveyed 

before they were included in the reservation, may be taken in eminent domain 

proceedings against the State." As the case arose before the 1915 amendment was 

passed, it was specifically decided without regard to the amendment. 

The rationale expressed in Deseret seems to explain the addition of the 

amendment, and the dismissal of the appeal in Pacific Power argues for the 

necessity of the clause. There are no recent cases on this clause. 
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Sources: 

California Conservation Commission Report (1912) 

Public land law Review Commission: 

land Grants to States (Revised May 1970) 

Background Studies, Volume 7 (page cites) 
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EXHIBIT VI 

§ 1240.070. Acquisition of fixtures, buildings, structures, and other 
improvements 

1240.070. (a) As used in this section, fixture~ includes equip-

ment designed for manufacturing, industrial, or commercial purposes 

and installed for use in a fixed location, regardless of the method of 

installation. 

(b) Any person who acquires real property by eminent domain 

shall acquire at least an equal interest in all buildings, structures, 

fixtures, and other improvements located upon the real property unless 

their removal or relocation is required by statute, by order of the 

court or of the Public Utilities Commission, or by agreement of the 

parties. 

(c) Any person who acquires part of a building by eminent domain 

may exercise the power of eminent domain to acquire the whole building 

along with an easement thereto for the purpose of removal or relocation 

if the severance of the part acquired from the remainder would cause 

substantial damage to the re~Binder. 

Comment. Section 1240.070 requires that a condemnor taking the under-

lying fee to property shall also take structures located thereon. This rule 

largely continues prior law. See City of Los Angeles v. Klinker, 219 Cal. 

198, 25 P.2d 826 (1933)(fixtures on the property taken must be valued and paid 

for as part of the realty); former Code Civ. Proc. §§ 1248(1)(property value 

assessed along with "all improvements thereon pertaining to the realty") and 

1249.1 ("all improvements pertaining to the realty" considered in assessing 
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§ 1240.070 

compensation). See also 42 U.S.C. § 4655(1) (1971) (acquisition of interest 

in buildings, structures, and improvements required in federally· aided state 

takings). Cf. Sts. & Hwys. Code § 104.4 and \,ater Code § 11588 (acquisition 

of buildings or improvements by departments of Public Works and Water 

Resources upon terminacion of right of occupancy of national park and forest 

lands). 

Improverr.ents required to be taken by Section 1240.070 include all fix-

tures and structures affixed to or appurtenant to the land. See, e.g., 

Colusa County v. Hudson, 85 Cal. 633, 24 P. 791 (1890)(graded road); City of 

Los Angeles v. Hughes, 202 Cal. 731, 267 P. 737 (1927)(nursery stock); 

People v. Ganahl Lumber Co., 10 Cal.2d 501, 75 p.2d 1067 (1938)(planing mill, 

supply plant, and related fixtures affixed to the land); People v. Klopstock, 

24 Cal.2d 897, 151 P.2d 641 (1944)(asphalt plant and appurtenant facilities). 

In addition, Section 1240.070 requires the acquisition of certain 

equipment that is not necessarily affixed to the land. In this respect, the 

section continues former Code of Civil Procedure Section 1248b (equipment 

designed for rrBnufacturing or industrial use in a fixed location) and ex-

pands the type of equipment that must be taken and compensated to include 

equipment designed for commercial use in a fixed location. See subdivision 

(a). Contrast People v. Church, 57 Cal. App.2d Supp. 1032, 136 P.2d 139 

(1943)(§as station fixtures deemed personalty) and Los Angeles v. Siegel, , 
230 Cal. App.2d 982, 41 Cal. Rptr. 563 (1964)(restaurant equipment deemed 

personalty). 

Although Section 1240.070 supplies the general rule that structures 

must be acquired in eminent domain proceedings, special statutes may permit 

or require relocation, or the parties may agree to relocate. See,~, 
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§ 1240.070 

~~b. Util. Code § 7557 (court-ordered relocation of railroad structures in 

certain cases) and 30503 (Public Utilities Commission consent to abandonment, 

removal, relocation, or use of railroad property by Southern California 

Rapid Transit District). 

Subdivision (c) is derived from Los Angeles county Flood Control Act 

(Cal. Stats. 1915, Ch. 755), § 16-3/4 (added Cal. Stats. 1949, Ch. 449, § 7). 

Matters noted for future consideration: 

1. ~~thod of valuation of fixtures and improvements. 

2. Allocation of award between landlord and tenant. 
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MACHINERY. EQUIPMENT ~ AND FIXTURES* 

*This study was made for the Calif0rgia Law Reyision Commission )l the 

law f'irm of' Hill, Farrer & Burrill, Los ~elea. This study is an extract 

fran pages C-25~~C~27 and C-35~-C-36 of B1c~ndntion and Study,Relatteg 
i 

to The Reimbursement of Moving Expenses ~en Property is Acq.uired ~or ~c 

Use, '3 CAL. LAW REVISION cot-II'N. REP., REQ. & STUDIES at C-1 (1961). 1'10 
, " , " 

part of this study may be published witho~t prior written consent of the 

Commission. 

The Commission assumes no responsibi;pty for any statement made in this 

study and no statement in this study is to be attributed to the Cc:mmilsiOli. 

The CCllllllission's action will be reflected lin. ita- own recamnendation which 

will be separate and distinct from this 31fdY. The Commission should not be 

considered as having made a reCO/llllE!ndatio~ on a particular subject until the 

final recommendation of the Commission on that subject has been s~tted to 

the Legislature. 

Copies of' this study are furnished to1interested persons solely for the 

purpose of giving the Commission the benef':!,t of' the views of' such persons 

and the study should not be used for any ofher purpose at this tille' 
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A S1'tIDY 

relating to· 

IMving of F"xtur-" Stverecl From Realty 
In light of the patu.rn and ~liey ~ying moWlg costa in cona-. 

tiM cases, the coul'ts often lli\opt a ~nd tn cirl>llI!lIvent 'this NItric­
tion by decJ.ar:ing that the propertiei tn be moved (e.g., machinery, ap­
pliances and the like) OOD8titute ~anenl iixtures and, therelozw, are 
eompenaeh1e" Most courts have adjIpted a liberal definition 01 "iix­
tuna" In remedy the denial. of mo$g eoR.'I." 0n1y a minority of die 
conrta refuse tn reimbulae owners~o "JlXtures" that can. be remll"MCLn 

Presently, UDder CaliforDia 1&w, afbed In the realt7 muat 
be taken and paid for by the 00 • Code of Ci'9i1 Procedure S-
tion 1248 provides that the court, • or referee mlllt aaee:rtain and -: , 1. The valne of the property, aonght to be CODd ..... ved., Ad GIl _pr_t. thM_ 21M't~ to 11" rHUv. • . . [Emphaala 

added.] , . 

, avd Civil Cnde Seeti<m 660 provides , 
.A thing is deemed to be afIlxejd to land whev it is attached to it 

by roota, as in the case of ~ viru!s, or Ibmba; or imbedded in 
it, as in the _ 01 walls; or permaD.eD.tq resting upon it, !If m 
the ease of bWldinge; or ~tly att&ehed to what ia thWl 
permanent, as by mean.~ of_~~7&P1aster. nails, bolta, or _WII; 
geept that for the P1Up(lSeS of lsale, emblements, iDduatrial 8J'O'II'­
jag orops and thinga atta.chedtn or forming part 01 the land, wMeI!. 
are agreed tn be severed before isale or under the oontraet 01 ale, 
shall be treated as goods and bei governed by tile proviaioDa 01 tile 
title of this node regulating the sates of goods. 

Perhaps the leading California ~ 011 this question is Citll ()f Los 
AtI/1,u, v. KZ ... lter." In that ease th4 main building 01 the Loa .b&eIM 
Times was especially designed andi COllstrueted In aceommodate die 
permanent installation of the l&rge ~n'_ and 'nlated :machinery nec­
essary tn the pUblication of a daily ntawBpaper. The Californja Suptellle 
Court held that the large newspaper presses, & large anlnplate m.,1rine, 
oomposiJlg equipment (COIllristing 01' 40 linotype maehinea eomplete 
with elootrieal. conduits and w~, &lld dr&inage 1i,}'8temI), proof­
p_, IIIIW trimmara, imposing _~ steel eahineta· and ca-, en­
gnviDg equipment and other items ,were, within the :m.ning 01 See- . 
tion 1248, improvementa pertaining to the realty. The .uri. OODIidend 
not. only the doctrine of "tlxtures,'! whieh depends upon the metlIod 
of evneution to the realty. the~' . n of the persoa ~ tile 
innentloD and the purpose for 'Ill' the property is used; but aIIo 
the doctrine 01 "oonstruetive aDD • " In thie eonnecIion the conrt 
slid: 

Here we have Dot only the m.~er of annexation of the Axtuna 
aud the plUpGae for whleh the pte:mises were ued, but we have the· 
acts and eonduet of the owner in inIItalling theM lb:tures aDd, 'Wbea 

·eon .... nt" • ...., .DoMoIa "'.''Hcu ~: .. ./,.~ 0/ .~JI MC: li a 1 r _.11 r_I...r. $1. ?I (lIS?). T 
-_ Note. II _ 1. DR. ,{II (1U~k.An4 _ 1 .... JoIIa C. ~ 8111>11&7. 

100 1IlId>. au. 1$ N.W.H u:,p I6U, .. 
:tr&t'l':t'Wt.lliR~'ffU). - II 11'. 111 (D.o. ClI'. 1m). 
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viewed 8$ a whole, we are unable to esea.pe the _elusion dlat 10 
much e>f the fixtures as are OOn!lted in the record by the tsrm 
"pl'OCeSlling equipment" are, actually or eonstnlctive\y, lID im­
provement of the real Pl'Upel'ty." 

Although the Kli'/l.k8t' ease involved only the pr<>perty ot an 0WDer, 
the Supreme Court of California in Poople v. Klopttocl:" ~tIy 
held that trade tixtures, regarded, as J>4rse>nalty between the 1mIant a:Ad. 
the landowner, DUly, as between the ~t and the eo:ademni .... body, 
be regarded as pal'! of the realty for tlke plU'pC>Blli C>f eompmatiou. n 

There is a similarity C>f reasoning betlween taDtion and condemnetjon 
!\88e9." In Boutkern Cal.. :til. 'Co. v. S.at, B04rd,Q a t"Yarion -. the 
California Supreme Court held that <iven web items as the telepa­
operators' head seta, breast seta and sti001s, although not phyIical1y at­
tached to the realty, were under the doCtrilie C>f eoDatr1lctive 'Mexation 
B part of the realty for the purpoeee ~f taxation. The oourt eitIIcl and 
relied lIPOll Cu" "f LOB A""du v. ~ :: 

There ia B """ejde"able body of . authority in CaIifomla to 
the eA'eet that trade fur:tures, machln~ and equipment are a part of 
the realty for purposes of condemnatilm. However, it is Uo true that 
each .... turns on itB specifle fa.ets'i eoneequently no 1lDiform l'IlIe 
can be JaJd dGWn. For example, in P v. Clvel," B Califomia -. 
the eourt held thet gasoline pumps an an auto lubrieation hoist wen 
DOt real property. The eourt, althouih'lreoopidDlI'the doctrine C>f Con­
.truethe annexation lUI set forth in tbe.li:UtIka' cue, l'e&lODed dlat here 
the controlling consideration was whe the property eould haft beeIl 
:removed without damage to the f:reeh or subatantially impairing its 
value. This appears to he similar to ratioDak C>f the -n in. p~ 
"" rei. D~f. of P.W. v. A_," d' on peee 0.13...... ' 

During the 1957 Session of the I1l'e, 'Section 12f8b <If ihe 
Code of Civil Proeedure was enacted. t provides: 

EqnJpment designed for man+turiDg or indllltria1 ~ . 
and installed for use in a 1Ixed ~tion aball be deemed a put of ' 
the realty fo? the P1ll'pOIl<!S C>f cbndemnatloD, ~ of ihe . 
,method C>f inst&I1ation. 

ThiB seetion, although dording SOllIe relief hom the uneenaillties' 
C>f case law, is not a complete answer~ In the iIrst p~ it is liIIiited 
to equipment designed for man~riDg or i.nd1lltrial ~ It 
doee not cover eommereia1 esta· ,ts lneh' as restaurants, bars, 
motels or ordinary residential type prpperty. In addition it II, by its 
t:erms, limited to eqnJpment installed f,r uae in a "ftud loeatiOll" &lid 
th1l8 dOl'll not consider the doetrine C>f ieonstruetive annexation. 

The queation ot what constitutee a ~n:re OT improvement peIta!n ..... 
to the l'ee1ty is relevant to the questioJll of whether the COStI of _­
inc and reloeating perioual property ~ be allowed in ecmdemu-

., 
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non c&seIL Under the .. :dating California l&w·the condemnor m'llSt take 
and pay for all improvement.. pertaining to the realty." a-UBe an 
owner Or tenant is not entitled to any movlng exJ)eniI8'l, it ill genera1ly 
toMs advantage to contend tht all fixtnrej!, trade fixtn-. machinery 
aud equipment are real propp.rty. Even th4UJrh he mal' be able to nae 
the fixtnres Or equipment in another l~tion, if be c&IIDot ~ 
for the expense of moving and relocating them he sulPers a pecuniary 
to. bv the oondemnaticlD that can be avomea only by "selling" then! to 
the ~eJllDor. On tbe other band, it is ~~.raU.v true that the eon­
demning body has no n"ed for the fixtures: or eqnipment. However, if 
the e60rt rules that the . fixtures are a pin of the realty, the eon­
demning body. must pay for them and ~ge whatever it can by 
!IelIing them to the bighest bidder:· . 

Code 01 Civil Procedure $ec:tior. 12_ 
.' An additional question to be eoruriderllji ia whether, in 'risw of the 
pP"I"hI. litJr of the eIWltmllllt of & moviDaI COIQI statute, B lJ*hn 1~ 
of tile Code of Civil Prooedure, eithe.r .. it P-uy uIsta or .. it 
<lIIlaM be revised, would be auperi001l& ' . 

. PmD & praetical point of view, it w01llIl be more j1l81; to retain. Sec­
tion 12&8b &lid amend it to pnrride that a ~~_ IIIQ' eleet to treat 
~ eitlu!r as perwDalty or realty, the eondemDee eoald eleel: 
to _". 1b:twea, trad" IInIU"el, aud eq1Iipmeat and re-' 
00"" hiI &etnal 008t 'of moving when. or equipment upon the 
1aad eondemned would continue to have in a new IDeatilm. It the 
owner were permitted to rea1ize this 'II8l.. it would be nun ry for 
the eondemnor to pay for the htnres in the OOIldeuticm aetlon.. In 
thole inatances where the COIIt of moving ill _ the the fair _ket ' 
'II8l.ue of the btures, the condemnor w pin. In no enat would the 
payment !If more than the amOUDt that ot'benriie haw ~paid 
in the condemnation action, IInee would be limited to the 
'II8l.ne of the eq1Iipment appraised as part of the realty. 

While it may well be argued that the· of Sectioa l.24,8b u 
revised, particnlarly in light of a m~ eoet statute, would at timeB 
euble a ocmdemnee to forae the cond or to ~ hill boa-
equipment at the market price and thua himaelf in • poeiticm to 
p1ll'dlue braIid new eqoipml!Jl.t largely t publie ezpeIIIIe, the 'II8U&l 
fitnlltjou that j1ZBti:ll. the l'e'rilioa would otherwlJe. lIMe often than 
not, the ermdenJD6e-Owner of either man • g or ind1lltrial pr0p.-
erty fulda that equipment IDeated . ia of greatly limited utility 
&lid value, if not altogether 'IlIeless, in a ~ &ire. 

An additioD&l reuon for granting a ~ee the eleetion to treat 
the deli,gnated equipment either as ~aliling him to be paid iu 
'II8l.U8} or as penonalty (eneNing him to reimhuned to a decree for 
removal COIla under the propoaed morint statute), ill the 1bnitatinD in 
the proposed moving COIla statute. The . COIla afattlte, wIIat.her it 
eontaina a 25 per eent limttation or, in~aUernatiTe, 'IfIIether it _. 
taina a monetary limitation upon the t the eoDd""';es may re-
cover, will on a number of oeeasiona fail provide tall eomJl'"'P*io'1 
to the condemn .... for hiI moving ~Coueqllemq, if a_demo 
nee is COIIfronted with the fact that the ~n under the moving 
008ts ~ will pay only a amall part 0 the actual eoet of l'eIIICIvinc 
his equl~ he might prefer to h&ve . equipment dtlipated as. a 
fixture be10Dging to the realty. By making the latter e1eetioD, he would 
be more fnlly eompenaated for the - heE '!'hUB, unIe. .a moving . 
COIItI statute dorda the condemnee his MIt· 8 eosta of removal, he ah01IId 
be granted the oppo1't1mity to make.the a election. 

Semon 12&8b wold a1so be reVised'to reduce the uncertainty that 
DOW eitists prior to the time of trial as: to what coDStitntell a hture. This 
-wnty often. resolla in expensive anjl time _ins delays to 
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Memorandum 72-61 

EXHIBIT VIII 

§ 1240.080. Acquisition by gift, purchase, lease, or other means 

1240.080. Except to the extent limited by statute, any public 

entity authorized to acquire property for a particular use by 

eminent domain may also acquire such property for such use by grant, 

purchase, lease, gift, devise, contract, or other meens. 

Coornent. Section 1240.080 makes clear that a public entity is author­

ized to acquire property by negotiation or other means in any case in which 

it may condemn property. See also Gevt. Code § 7267,l(a)(public entity 

shall make every reasonable effort to acquire real property by negotiation). 

This general authority is, of course, subject to any limitations that may be 

imposed by statute. See,.!.:.£.:., Gevt. Code § 15854 (acquisition under the 

Property Acquisition Law must be by condemaation except in certain circum­

stances) •. 

Section 1240.080 makes unnecessary the detailed listing of various 

types of property that may be acquired under specific statutes authorizing 

acquisition by eminent domain and other means. See Sections 1230.070 

("property" defined) and 1240.040 (right to acquire any necessary property 

or right or interest therein). Section 1240.080 supersedes former Code of 

Civil Procedure Section 1266.1 (gift or purchase authorized for certain 

purposes). 



Memorandum 72-61 

EXHIBIT IX 

The Right to Take EI~INENT DOMAIN LAW § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

§ 1240.420. Condemnation of physical or financial remnants 

1240.420. (a) Hhenever a part of a larger parcel of property is 

to be acquired by a public entity by eminent domain and the remainder, 

or a portion of the remainder, will be left in such size, shape, or 

condition as to be of little market value, the public entity may exer-

cise the power of eminent domain to acquire such remainder or portion 

thereof in accordance with this section. 

(b) Where property is sought to be acquired pursuant to this sec-

tion, the resolution of necessity and the complaint filed pursuant to 

such resolution shall specifically refer to this section. It shall be 

presumed from the adoption of the resolution that the taking of the re-

mainder, or portion of the remainder, is authorized under this section. 

This presumption is a presumption affecting the burden of producing 

evidence. 

(c) The court shall not permit a taking under this section if the 

defendant proves that the public entity has a reasonable, practicable, 

and economically sound means of avoiding or substantially reducing the 

damages that otherl'lise would cause the property sought to be taken under 

this section to be of little market value. 

(d) Nothing in this section affects (1) the privilege of the public 

entity to abandon the proceeding or abandon the proceeding as to particu-

lar property or (2) the consequences of any such abandonment. 
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The Right to Take EMINENT DOMAIN LAW § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

Comment. Section 1240.420 provides a uniform standard for determining 

when excess property may be taken to eliminate a physical or financial remnant 

that otherwise would remain after a partial taking. The section supersedes 

Section 1255 of the Code of Civil Procedure, Sections 100130.5 and 102241 of 

the Public Utilities Code, Section 104.1 and 943.1 of the Streets and Highways 

Code, Sections 254, 8590.1, 11575.2, and 43533 of the Hater Code, and various 

prOVisions of uncodified special district acts. 

SubdiviSion (a). Subdivision (a) states the rule to be used by the court 

in determining whether a physical remnant or financial remnant may be taken by 

eminent domain. With respect to physical remnunts,see Kern County High School 

Dist. v. McDonald, 120 Cal. 7,179 P. 180 (1919); People v. Thomas, 108 Cal. 

App.2d 832, 239 P.2d 914 (1915). As to the concept of "financial remnants," 

see Dep't of Public Worl,s v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 

Cal. Rptr. 342 (1968). 

The test under subdivision (a) i3 essentially that stated in Dep't of Pub-

lic Horks v. Superior Court, ~upra, except that the confusing concept of "exces-

sive" damages is not used. A remnant may be taken if it would be left in "SUCh 

size, shape, or condition as to be of little market value." The "of little 

market value" concept is a flexible one; whether the reltnant may be taken is to 

be determined in light of the circumstances of the particular case. Thus, 

the remnant may have relatively little market value, for example, if it is 

totally "landlocked" and no physical solution is practical, or is reduced be-

neath minimum Zoning size and there is no reasonable probability of a zoning 
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The Right to Take EMINENT DO~.AIN LAW § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

change, or is of significant value to only one or few persons (such as ad-

joining landowners), or is landlocked and has primarily a speculative value 

dependent upon access being provided when adjacent land is developed and the 

time when the adjacent land will be developed is a matter of speculation. See, 

e.g., Deplt of Public Works v. Superior Court, supra; State v. Buck, 226 A.2d 

840 (N.J. 1968). The test under subdivision (a) is the objective one of market-

ability and market value generally of the remainder. Compare Section 1240.410 

(purchase of remmnts). 

On the other hand, a usable and generally salable piece of property is 

neither a physical nor financial remnant even though its "highest and best 

use" has been downgraded by its severance or a serious controversy exists as 

to its best use and value after severance. See, e.g., La Mesa v. Tweed & 

Gambrell Planing Mill, 146 Cal. App. 762, 304 P.2d 803 (1956); State Highway 

Camm'n v. Chapman, 446 P.2d 709 (Mont. 1968). Likewise, Section 1240.420 does 

not authorize a taking of a remnant (1) to avoid the cost and inconvenience of 

litigating damages, (2) to preclude the payment of damages, including damages 

substantial in amount in appropriate cases, (3) to coerce the condemnee to 

accept whatever value the condemnor offers for the property actually needed 

for the public project, or (4) to afford the condemnor an opportunity to 

"recoup" damages or unrecognized benefits by speculating as to the future 

market for the property not actually devoted to the public project. See Dep't 

of Public Works v. Superior Court, supra. 
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The Right to Take EMINENT DOMAIN LAlv § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

The phrase "portion of the remainder" is used to allow for the case in 

;,hich a taking affecting a parcel leaves more than one remnant (e.g., the 

severance of a ranch by a highway so as to leave remnants on both sides of 

He highway). In certain cases, the taking of only one remnant (i.e., "a 

portion of the remainder") might be justified. The term does not mean or 

refer to artificially contrived "zones" of damage or benefit sometimes used 

in appraisers' analyses. 

Subdivision (b). Subdivision (b) requires a specific reference in both 

the resolution and the complaint to Section 1240.420 as the statutory basis 

for the proposed taking; it does not require either the recitation or the 

pleading of the facts that may bring the case within the purview of the sec-

tion. See People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1969). 

A resoluticn that refers to this section gives rise to a presumption that the 

taking is authorized under this section. Thus, in the absence of a contest of 

that issue, the subdivision permits a finding and judgment that the remainder 

be taken. However, the presumption is specified to be one affecting the bur-

den of producing evidence (see Evid. Code §§ 603, 604) rather than one affect-

ing the burden of proof (see Evid. Code §§ 605, 606). Accordingly, the bur-

den of proving the facts that bring the case I<ithin the section is left with 

the plaintiff (i.e., the condemnor). See People v. Van Garden, 226 Cal. App.2d 

634,38 Cal. Rptr. 265 (1964); People v. O'Connell Bros., 204 Cal. App. 34, 

21 Cal. Rptr. 890 (1962). In this respect, the subdivision eliminates any 
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The Right to Take EMINENT DOMAIN LA11 § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

greater effect that might be attributed to the resolution (compare People v. 

Chevalier, 52 Cal.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a 

legislative (see Cc~nty of Los Angeles v. Anthony, 224 Cal. App.2d 103, 36 Cal. 

Rptr. 303 (1964)) or administrative (see County of San Mateo v. Bartole, 134 

Cal. App.2d 422, 7 Cal. Rptr. 569 (1960)) determination or declaration as to 

ttpublic use.rl 

As to the time and manner of raising the issue "hether a taking is author-

ized under this section, see Section 1260.000. 

Subdivision (c). This subdivision permits the condemnee to contest a tak-

ing under this section upon the grounds that a "physical solution" could be 

provided by the condemnor as an alternative to either a total taking or a par-

tial taking that "ould leave an unusable or unmarketable remainder. In at 

least a fe" cases, the condemnee may be able to demonstrate that, given con-

struction of the public improvement in the manner proposed, the public entity 

is able to provide substitute access or take other steps that "ould be equitable 

under the circumstances of the particular case. If he can do so, subdivision 

(c) prevents acquisition of the remainder. Clearly, in almost every case, 

some physical solution would be possible. Subdivision (c), however, requires 

that the solution also be "reasonable, practicable, and economically sound." 

To be "economically sound," the proposed solution must, at a minimulll, reduce 

the overall cost to the condemnor of the taking. Thus, the cost of the solu-

tion plus compensation paid for the part taken plus any remaining damages 

-5-



The Right to Take EMINENT DOMAIN LAW § 1240.420 

Tentatively approved July 1970 
Revised July 1972 

must never exceed the amount that would be required to be paid if the entire 

parcel were taken. The court should, moreover, consider questions of main-

terrance, hardship to third persons, potential dangers, and so on in deter-

mining whether the solution is also "reasonable and practicable." 

Subdivision (d). Subdivision (d) makes clear that the procedure provided 

by this section has no bearing upon the privilege to abandon or the conse-

quences of abandonment. The subdivision makes no change in existing law. 

See former Section 1255a and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. 

Rptr. 905 (1967). 
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Memorandum 72-61 

EXHIBIT X 

The Right to Take EMINENT DOMAIN LAW § 1240.350 

Tentatively approved April 1970 
Revised May 1970 
Revised July 1970 
Revised September 1970 
Renumbered January 1972 
Revised September 1972 

§ 1240.350. Condemnation to provide access to public road 

1240.350. (a) NotWithstanding Section 1240.330, whenever a 

public entity acquires property for a public use and exercises or 

could have exercised the power of eminent domain to acquire such 

property for such use, the public entity may exercise the power of 

eminent domain to acquire such additional property, as appears 

reasonably necessary and appropriate after taking into account any 

hardship to the owner of the additional property, to provide utility 

service to or access to a public road from any property that is not 

acquired for such public use but which is cut off from utility 

service or access to a public road as a result of the acquisition by 

the public entity. 

(b) Where a public entity has furnished or committed itself 

to furnish, according to a specific plan, utility serviee or access 

to property cut off from utility service or access to a public road 

as a result of the acquisition of property for public use by the 

public entity, such fact shall be taken into account in determining 

the damage to the property which is not acquired for public use. 
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The Right to Take EMINENT DOMAIN lAW § 1240.350 

Tentatively approved April 1970 
Revised May 1970 
Revised July 1970 
Revised September 1970 
Renumbered January 1972 
Revised September 1972 

Comment. Section 1240.350 provides explicit statutory recognition 

of the right of a public condemnor that acquires property for a public use 

to condemn such additional property as is necessary to provide utility 

service or access to property not taken that would otherwise lack utility 

service or access as a result of the acquisition. The utility service or 

access road need not be open or available to the general public. Under 

former law, the right to exercise the power of eminent domain for such pur-

poses probably would have been implied from the right to take property for 

the public improvement itself. Such a taking would be a taking for a", 

public use. E.g., Department of Public Works v. Farina, 29 Ill.2d 474, 

194 N.E.2d 209 (1963); Pitznogle v. Western Md. R.R., 119 Md. 637, 87 A. 

917 (1913); Luke v. Mass. Turnpike Auth., 337 Mass. 304, 149 N.E.2d 225 

(1958); North Carolina State Highway Comm~l:l v. Asheville School. Inc;,. 

N.C. _, 173 S.E.2d 909 (1970); May v. Ohio Turnpike Comm'o, 172 Obio St. 

555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohio 

st. 567, 178 N.E.2d 923 (1962). 

Section 1240.350 is related to Section 1240.330 but is intended to 

resolve somewhat different problems and is accordingly quite different in 

content. Frequently, where property is acquired for a major engineering-

oriented project, such as a freeway or irrigation canal, parcels not acquired 

will be deprived of utility service or access to a public road. To restore 
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The Right to Take EMINENT DOMllIN LA,I § 1240.350 

Tentatively approved April 1970 
Revised ~~y 1970 
Revised Jun~ 1970 
Revised July.1WO 
Revised September 1970-
Renumbered January 1972 
Revised September 1972 

these parcels to a useful life and, in doing so, to avoid claims of substantial 

severance damage, a condemnor is authorized to' provide substitute utility service 

or access in connection with the improvement itself. Although the agreement 

of the owner of the landlocked parcel will generally be obtained, this is 

not a prerequisite here. contrast Section 1240.330(a)(1). The owner is not 

being compensated for property taken; the condemnor is simply minimizing the 

damage to property retained by the owner. The substitute utility service or 

access will by necessity be located in the general vicinity of the improve-

ment and it is unnecessary to provide such a requirement here. Compare Sec-

tion 1240.330(a)(2). Subdivision (a) of Section 1240.350 requires the con-

demnor to consider and to minimize the hardship to the owner of both the 

landlocked parcel and the substitute property; however, in contrast with 

Section 1240.340, no special procedural safeguards are set forth here, and 

the condemnor's resolution of necessity will generally be conclusive as to 

issues of necessity. See Sectlon 1240.150 and Comment thereto (effect of 

resolution of necessity). 

Subdivision (b) of Section 1240.350 is included to insure that, where 

a condemnor provides utility service or an access road to property to re-

place lost utility service or access. or commits itself to making such pro-

viSion, the provision or offer will receive proper consideration as a miti-

gating factor in determining compensation for the damage, if any, to the 
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The Right to Take EMINENT DOMAIN lAW § 1240.350 

Tentatively approved April 
Revised May 1970 
Revised JuDe 1970 
Revised July 1970 
Revised Septemcer 1970 
Renumbered January. 1972 
Revised September 1972 

... ; 

1970 

property not acqutred. Obviously, where the work has not been completed, 

there must be a specific plan which indicates not only what utility service 

or access will be substituted but equally important when such utility 

service or access will be provided. In the latter situation, in determln-

;ing any damages to be awarded, proper consideration must be given to the 

fact that utility service or access will not be immediately provided. 

Section 1240.350 provides discretionaty autho~ity for the condemnor 

to provide utility service or access. Hhere the condemnor does not choose 

to avail itself of this authority, an owner of property has no right to 

force such a physical solution upon it but is limited to the recovery of 

damages except as provided in Section 1240.420. It should be noted, how-

ever, that, in the case of lo'st access, the owner may at any time. eeek 

separate relief uDder the Street Opening Act of 1903. See Sts. & HWys. 

Code §§ 4008, 4008.1, 4120.1. 
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The Right to Take EMINENT DOMAIN rAW § 1240.010 

Tentatively approved June 1970 

CHAPTER 4. TEE RIGlfl' TO TAKE 

Article 1. General Provisions 

§ 1240.010. Condemnation permitted only for a public use 

1240.010. The power of eminent domain may be exercised only 

to acquire property for a public use. Where the Legislature pro-

vides by statute that a use, purpose, object, or function is one 

for which the power of eminent domain may be exercised, such ac-

tion is a declaration by the Legislature that such use, purpose, 

object, or function is a public use. 

Comment. The first sentence of Section 1240.010 reiterates the basic 

constitutio.nal requirement that property may be acquired by eminent domain 

only for "public use." Cal. Const., Art. I, § 14; U.S. Const., Amend. XIV. 

The second sentence is included in Section 1240.010 to avoid the need 

to state in each condemnation authorization statute that the taking by 

eminent domain under that statute is a taking for a public use. For example, 

Section 104 of the Streets and Highways Code authorizes the acquisition of 

property by eminent domain for state highway purposes. Section 1240.010 

provides that such legislative action is also deemed to be a legislative 

declaration that use for state highway ·purposes "Constitute a public use. 
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The Right to Take EMINENT DOMAIN LAW § 1240.010 

Tentatively approved June 1970 

Section 1240.010 supersedes former Section 1238 of the Code of Civil Pro-

cedure, which purported to declare the public uses for which property 

could be taken by eminent domain. 

The fact that Section 1240.010 declares that a particular use for which 

the power of eminent domain may be exercised is a public use does not pre-

clude judicial review to determine whether the proposed use in the particular 

case is actually a public use. E.g., City & County of San Francisco v. Ross, 

44 Cal.2d 52, 279 P.2d 529 (1955). Nevertheless, the Legislature's declara-

tion that the particular use is a public use will be accepted as controlling 

unless clearly errorneous and without reasonable foundation. E.g., People 

v. Superior Court, 68 Ca1.2d 206, 210 (1968); Housing Authority Yo. 

Dockweiler, 14 Cal.2d 437, 449-450, 94 P.2d 794, 801 (1939). Doubts are 

resolved in favor of the legislative declaration. University of So. Cal. .... 

v. Robbins, 1 Cal. App.2d 523, 525-526, 37 P.2d 163, 164 (1934). A legis-

latively authorized taking will be upheld if the taking is for a "use which 

concerns the whole community, or promotes the general interest of such 

community in its relation to any legitimate [governmental objectiveJ." 

Bauer v. Ventura County, 45 CSl.2d 276, 284, 289 p.2d 1, 6 (1955). For 

further discussion, see Capron, Excess Condemnation in CSlifornia--A Further 

Expansion of the Right to Take, 20 Bastings L.S. 571, 574-576 (1969); Note, 

The Public Use Limitation on Eminent Domain: An Advance Requiem, 58 Yale L.J. 

599 (1949). 
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The Right to Take EMINENT DOMAIN LAW § 1240.020 

Tentatively approved April 1970 
Revised May 1971 

§ 1240.020. Condemnation permitted only where authorized by statute 

1240.020. The power of eminent domain may be exercised to acquire 

property for a particular use only by a person authorized by statute to 

exercise the power of eminent domain to acquire such property for that 

use. 

Comment. Section 1240.020 codifies the prior law that no person may condemn 

property for a particular PUblic use. unless the Legislature Ms·,aE!.i:igatl!d -the 

power to that person to condemn property fOr that use. !.:.B.:., City and County of 

san Francisco v. Ross, 44 Cal.2d 52, 55, 279 P.2d 529, 531 (1955); People v. 

Superior Court, 10 Cal.2d 288, 295-296, 73 p.2d 1221, 1225 (1937); Yeshiva 

Torath Emeth Academy v. University of So. Cal., 208 cal. App.2d 618, 25 

Cal. Rptr. 422 (1962); Sierra Madre v. Superior Court, 191 cal. App.2d 587, 

590, 12 Cal. Rptr. 836, 838 (1961); Eden Memorial Park Ass'n v. Superior 

Court, 189 Cal. App.2d 421, 425, 11 Cal. Rptr. 189, 192 (1961); City of Menlo 

Park v. Artino, 151 Cal. App.2d 261, 266, 311 P.2d 135, 139 (1957). 

If the property authorized to be taken is limited by the statutory 

grant--as, for example, where the statute authorizes acquisition of only an 

easement--an attempt to take an interest in the property other than that per-

mitted by the statute or to take property other than of the type permitted by 

the statute is precluded by Section 1240.e20. Cf. 7 P. Nichols, Eminent 

Domain App. 309 (3d ed. 1970). 

Matters for Future Consideration: 

1. Property exempt from condemnation. 
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The Right to Take EMINENT DOMAIN lAW § 1240.030 

Tentatively approved May 1970 
Revised April 1971 

§ 1240.030. Condemnation permitted only when necessity established 

1240.030. The power of eminent domain may be exercised to take 

property for a particular use only if all of the following are estab-

lished: 

(a) The public interest and necessity require the proposed project. 

(b) The proposed project is planned or located in the manner that 

will be most compatible with the greatest public good and the least 

private injury. 

(c) The property sought to be acquired is necessary for the pro-

posed project. 

Comment. Section 1240.030 requires that the necessity for the taking 

be established before property may be taken by eminent domain. 

Condemnors that are public entities must adopt a resolution of necessity 

before condemning property. Section 1240.120. This resolution conclusively 

establishes the matters listed in Sections 1240.030 and 1240.040 if it is 

adopted by a vote of a majority of all the members of the govening body of 

the public entity. Section 1240.150(a). See Rindge Co. v. County of Los 

Angeles, 262 U.S. 700 (1923); aff'g County of Los Angeles v. Rindge Co., 

53 Cal. App: 166, 200 p. 27 (1921). If property sought to be taken by a local 

public entity is not located entirely within the boundaries of the local public 
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The Right to Take EMINENT DOMAIN LAW § 1240.030 

Tentatively approved May 1970 
Revised April 1971 

entity, the resolution of necessity creates a presumption affecting the 

burden of producing evidence that the matters listed in Sections 1240.030 

and 1240.040 are true. Section 1240.150(b). Condemnors other than public 

entities have the burden of proof on the issue of necessity. See Sections 

1260. 340 and 1260. 370. 

It should be noted that the Prerequisites to condemnation specified in 

Section 1240.030 may not be the only prerequisites for public projects. 

Environmental ststements and hearings may be required by statute, relocation 

plans may be required to have been adopted, or consent of various public agen-
cies may be required. See,~, lathan v. Volpe, F.2d (9th Cir. 1971) 
:(:roper relocation program and environmental ststement prerequisite to inter­
state highway acquisition). The public necessity elements of Section 1240.030 
supplement but do not replace any other prerequisites to condemnation imposed 
by any other law. 

Subdivision (a). Subdivision (a) prevents the taking of property by 

eminent domain .unless the public interest and necessity require the project. 

"Public interest and necessity" includes all aspects of the public good, in-

cluding by not limited to social, economic, environmental, and esthetic con-

siderations. Under prior law, the necessity of the proposed improvement was 

not subject to judicial review; the decision of the condemnor on the need for 

the improvement was conclusive. E.g., City of Pasadena v. Stimson, 91 Cal. 

238, 253, 27 P. 604, (1891). 
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The Right to Take EMINENT DOMAIN IAH § 1240.030 

Tentatively approved May 1970 
Revised April 1971 

Subdivision (b). Subdivision (b) prevents the taking of property by 

eminent domain unless the proposed project is planned or located in the manner 

that will be most compatible with the greatest public good and the least pri-

vate injury. Subdivision (b), which involves essentially a comparison between 

two or more sites, has also been described as "the necessity for adopting a 

particular plan" for a given public improvement. State v. Chevalier, 52 Ca1.2d 

299, , 240 P.2d 598, 603 (1959). See also 'City'of Pasa·dena. v. Sttmsorf;"supra; 

Eel R. & E. R.R. v. Field, 67 Cal. 429, 7 P. 814 (1885). 

Proper location is based on two factors--public good and private injury. 

Accordingly, the condemnor's choice is correct or proper unless another site 

would involve an equal or greater public good and a lesser private injury. A 

lesser public good can never be counterbalanced by a lesser private injury to 

equal a more proper location. MOntebello etc. School Dist. v. Keay, 55 Cal. 

App.2d 839,131 P.2d 384 (1942). Nor can~ual.public good and equs:l private injury 

combine to make the condemnor'S choice an improper location. California Cent. 

Ry. v. Hooper, 76 Cal. 404, 412-413, 18 P. 599, 603 (1888). 

Subdivision (b) continues the requirement of prior law under former Code 

of Civil Procedure Sections 1242(a) and 1240(6) but, unlike subdivision (b), 

these sections were limited to cases where land or rights of way were to be 

condemned. Subdivision (b) applies without regard to the property or property 

interest sought to be condemned. 
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The Right to Take 
EMINENT DOMAIN lAW § .1240r030 

" Tentatively approved May 1970 
Revised April 1971 

Subdivision ec). Subdivision (c) prevents the taking of property by 

eminent domain unless the property or interest therein sought to be acquired 

is necessary for the proposed project. This aspect of necessity involves the 

suitability and usefulness of the property for the public use. See City of 

Hawthorne v. Peebles, 166 Cal. App.2d 758, 763, 333 P.2d 442, 445 (1959) 

("necessity does not signify impossibility of constructing the improvement 

••• without taking the land in question, but merely requires that the land 

be reasonably suitable and useful for the improvemenilr). Accord, Rialto Irr. 

Dist. v. Brandon, 103 Cal. 384, 37 P. 484 (1894). Thus, evidence on the aspect 

of necessity covered by sUbdivision (c) is limited to evidence showing whether 

the particular property will be suitable and desirable for the construction 

and use of the proposed public project. 

Subdivision (c) also requires a showing of the necessity for taking a 

particular interest in the property. See Section .1235.070 (defining "property" 

to include any right or interest therein). Cf. City of Los Angeles v. Keck, 

14 Cal. App.3d 920, 92 Cal. Rptr. 599 (1971). See also Section 1240.040 

(right to take any necessary right or interest). 

Subdivision (c) continues the portion of former Code of Civil Procedure 

Section 1241(2) that required a showing of necessity to the extent that that 

portion required a showing of the necessity for taking the psrticular property 

or a psrticular interest therein. 



The Right to Take EMINENT DOMilIN LAW § 1240.040 

Tentatively approved April 1970 
Revised June 1970 
Revised May 1971 

§ 1240.040. Right to acquire any necessary right or interest 

1240.040. Except to the extent limited by statute, any person 

authorized to acquire property for a particular use by eminent domain 

may exercise the power of eminent domain to acquire any right or interest 

in property necessary for that use. 

Comment. Section 1240.040 permits any condemnor tc te.ke whatever interest 

is required for a parti-cular use subject, of course, to a showing that such 

interest is necessary for such use. See Section 1240.030. Section 1240.040 

is generally consistent with the former lsw that permitted a public entity 

to take a fee rather than merely an easement. See former Code Civ. Proc. 

§ 1239(4)(local public entities). However, under former law, most privately 

owned public utilities and some local public entities were permitted to 

acquire only an easement except in certain circumstances. See former Code 

Civ. Proc. § 1239. Moreover, under former law, the distinction generally made 

was between taking a fee or an easement. See generally Taylor, The Right to 

Take--The Right to Take a Fee or Any Lesser Interest, 1 Pac. L.J. 555 (1970). 

Section 1240.040 permits taking of the fee or any other right or interest. 

See Section 1230.070 (defining "property"). 

The resolution of necessity has the same effect on the necessity for tak-

ing the fee or a particular interest in property as it has on whether there 

is any need to take any property at all. See Section 1240.150 and the dis­

cussion in the Comment to Section 1240.030. 
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The Right to Take EMINENT DOMAIN LAW § 1240.050 

Tentatively approved July 1971 
Revised September 1971 
Revised October 1971 

§ 1240.050. Right to acquire property for related or protective purposes 

1240.050. (a) Except to the extent limited by statute, any person 

authorized to acquire property for a particular purpose by eminent do-

main may exercise the power of eminent domain to acquire property 

necessary to carry out and make effective the principal purpose in-

volved, including but not limited to property to be used for the pro-

tection or preservation of the attractiveness, safety, and usefulness 

of the public work or improvement. 

(b) Subject to any applicable procedures governing the disposi-

tion of property, a person may acquire property under subdivision (a) 

with the intent to sell, lease, exchange, or othe~;ise dispose of such 

property or an interest therein subject to such reservations or restric-

tions as are necessary to protect or preserve the attractiveness, safety, 

and usefulness of the public work or improvement. 

Comment. Subdivision (a) of Section 1240.050 codifies the rule that, 

absent any express limitation imposed by the Legislature, the power to con-

demn property for a particular purpose includes the power to condemn property 

necessary to carry out and make effective the principal purpose involved. See 

City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. 734 (1963). 

See also University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 

(1934). Cf. Flood Control & water Conservation Dist. v. HUghes, 201 Cal. 

App.2d 197, 20 Cal. Rptr. 252 (1962). 
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The Right to Take EMINENT DOMAIN IAW § 1240.050 

Tentatively approved July 1971 
Revised September 1971 
Revised October 1971 

Section 1240.050 permits a condemnor to protect the attractiveness, 

safety, or usefulness of a public work or improvement from deleterious con-

ditions or uses by condemning a fee or any lesser interest necessary for 

protective purposes. See Section 1235.070 (defining "property" to include 

the fee or any lesser right or interest). A taking for this purpose is a 

"public use." !:li.:., People v. Lagiss, 223 cal. App.2d 23, 35 cal. Rptr. 554 

(1963); Flood Control & Water Conservation Dist. v. Hugb" supra. See also 

United States v. Bowmsn, 367 F.2d 768, 770 (1966). See Capron, Excess Con-

demnation in California--A Further Expansion of the Right to Take, 20 Has-

tings L.J. 571, 589-591 (1969). 

Where it is necessary to protect a public work or improvement from detri-

mental uses in adjoining property, the condemnor has the option either (l) to 

acquire an easement-like interest in the adjoining property that will pre-

clude the detrimental use or (2) to acquire the fee or some other interest 

and then--if the condemnor desires--lease, sell, exchange, or otherwise dis-

pose of the property to some other public entity or a private person subject 

to carefully specified permitted uses. 

If a condemnor has the power of eminent domain to condemn property for 

a particular improvement, Section 1240.050 is sufficient authority to condemn 

such additional property as is necessary to preserve or protect the attrac-

tiveness, safety, and usefulness of the improvement. No additional statutory 

authority is required, and some of the former specific grants of protective 
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The Right to Take EMINENT DOMAIN LAW § 1240.050 

Tentatively approved July 1971 
Revised September 1971 
Revised October 1971 

condemnation authority have been repealed as unecessary. E.g., former 

Code Civ. Proe. § 1238(18)(trees along highways). Not all eueh 

specific authorizations have been repealed. ~,Sts. & Hwys. Code 

§ 104(f)(trees along highways), (g)(highway drainage), (h)(maintenance of 

unobstructed view along highway). Except to the extent that these specific 

authorizations contain restrictions on protective condemnation for particular 

types of projects (see Govt. Code §§ 7000-7001), they do not limit the general 

protective condemnation authority granted by Section 1240.050. 

In the case of a public entity, the resolution of necessity is eonclu-

sive on the necessity of taking the property or interest therein for pro-

tective purposes. See Section 1240.150. However, the resolution does not 

preclude the condemnee from raising the question whether the condemnor 

actually intends to use the property for protective purposes. If the 

property is claimed to be needed for protective purposes but is not actually 

to be used for that purpose, the taking can be defeated on that ground. See 

Section 1260.330 and Comment thereto. See People v. tagiss, 223 Cal. App.2d 

23, 33-44, 35 Cal. Rptr. 554, (1963)· 

Section 1240.050 is derived from and supersedes former Government Code 

Sections 190-196, Streets and Highways Code Section 104.3, and I-later Code 

Section 256. 
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The Right to Take EMINENT DO!lAIN CODE § 1240 .060 

Tentatively approved February 1970 
Revised April 1970 
Revised May 1970 
Renumbered September 1971 

§ 1240.060. Joint exercise of condemnation power pursuant to Joint 
Powers Agreements Act 

1240.060. (a) As used in this section, "public agencies" im:1udes 

all those agencies included within the definition of "public agency" 

in Section 6500 of the Government Code. 

(b) Two or more public agencies may enter into an agreement 

for the joint exercise of their respective powers of eminent domain,. 

whether or not possessed in common, for the acquisition of property 

as a single parcel. Such agreement shall be entered into and per-

formed pursuant to the provisions of Chapter 5 (commencing with 

Section 6500) of Division 7 of Title 1 of the Government Code. 

Comment. Section 12~0.060 authorizes several public agencies to 

acquire a particular parcel under the Joint Powers Agr~ements Act, not 

only where the particular parcel is needed for a joint project but also 

where each of the agencies requires a portion of the parcel for its own 

purposes. The section is based on former Education Code Section 15007.5. 

Section 15007.5, however, applied only where a school district wss a 

party to the joint powers agreement, and Section 1240.060 is not so 

restricted. 
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The Right to Take EMINENT DOMAIN LA,I § 1240.110 

Tentatively approved December 1971 

Article 2. Resolution of Necessitl 

§ 1240.110. "Governing body" defined 

1240.110. As used in this article, "governing body" means: 

(a) In the case of a taking by a local public entity, the 

governing body of the local public entity. 

(b) In the case of a taking by the Sacramento and San Joaquin 

Drainage District, the State Reclamation Board. 

(c) In the case of a taking by the,State Public Works Board 

pursuant to the Property Acquisition Law, Part 11 (commencing with 

Section 15850) of Division 3 of Title 2 of the Government Code, the 

State Public Works Board. 

(d) In the case of a taking by the Department of Public Works 

(other than a taking pursuant to Section 30100 of the Streets and 

Highways Code), the California Highway Commission. 

(e) In the case of a taking by the Department of Public Works 

pursuant to Section 30100 of the Streets and Highways Code, the Cali­

fornia TOll Bridge Authority. 

(f) In the case of a taking by the Department of water Resources, 
I 

\ the California Water Commission. 

(g) In the case of a taking for the University of California, 

the Regents of the University of California. 
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The Right to Take EMINENT DOMAIN lAW § 1240.110 

Tentatively approved December 1971 

Comment. Section 1240.110 gives content to the term "governing body" 

as used in Section 1840.120 (resolution of necessity by governing body of 

public entity prerequisite to condemnation). 

Subdivision (a). A local public entity is any public entity other than 

the state. Section 1230.040. The governing bodies of such entities are 

specified by statute. E.g., Govt. Code §§ 23005 (board of supervisors 

governs county) and 34000 (legislative body of municipal corporation is board 

of trustees, city council, or other governing body). 

Subdivision (b). The San Joaquin Drainage District, while by definition 

a local public entity (Section 1230.040), is comparable in some ways to an 

agency of the state. Its work is in the interest of the entire state. See 

San Joaquin Drainage Dist. v. Riley, 199 cal. 668, 251 p. 207 (1926). It 

is partially funded by the state. See Water Code § 8527. Its management and 

control are vested in a state agency--the Reclamation Board--which is its 

governing body. See Hater Code § 8502. 

Subdivision (c). Takings for all general state purposes (other than 

state highways, toll bridges, state water projects, and the University of 

california) are made by the State Public Works Board under the Property 
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The Right to Take EMINENT DOMAIN LAW § 1240.110 

Tentatively approved December 1971 

Acquisition law (Govt. Code § 15850 et seq.). Under fonner law, there may 

have been cases where the Department of General Services or other state 

agencies could condemn on behalf of the state under authority fonnerly 

found in Government Code Section 14661 or other provisions (basically where 

an appropriation was made not subject to the Property Acquisition law), but 

this authority is not continued. See Govt. Code § 15855 and COIIIII1ent there­

to. It should be noted that the Public Works Board may condemn property 

only with the approval of the agency concerned. Govt. Code § 15853. 

Subdivision (d). Takings for state highway purposes dre accomplished 

on behalf of and in the name of the state by the Department of Public Works. 

Sts. & Hwys. Code § 102. The governing body for the Department of Public 

Works in such takings is the California Highway Commission. This continues 

a provision formerly found in Streets and Highways Code Section 102. 
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The Right to Take EMINENT DOMAIN LAW § 1240.110 

Tentatively approved December 1971 

Subdivision (e). Takings for toll bridges and other transportation facili­

ties designated by Streets and Highways Code Section 30100 are accomplished 

on behalf and in the name of the state by the Department of Public Works. 

sts. & Hwys. Code § 30400. The governing body for the Department of Public 

Works in such takings is the California Toll Bridge Authority. sts.' Hwys. 

Code § 30400. See also former Section 30404. 

Subdivision (f). Takings for state water and dam purposes and for the 

Central Valley Project are accomplished on behalf and in the name of the state 

by the Department of Water Resources. Water Code §§ 250 and 11575. The 

governing body of the Department of Water Resources is the California Water 

Comm1ssion. This supersedes provisions formerly found in Sections 250 and 

11581 of the Water Code that required a declaration of necessity by the 

Director of Water Resources with the concurrence of the Water Commission. 

Subdivision (g). The Regents of the University of California, while 

comparable to an agency of the state, is a separate corporation administering 

the public trust known as the University of California. The Regents is 

authorized to condemn property for the university in its own name and is, 

therefore,the governing body of the university for purposes of Section 351. 

See Cal. Const.,Art. IX, § 9 and Educ. Code § 23151. Cf. Educ. Code §§ 23201 

and 23204. 
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The Right to Take EMINENT nG1AIN lAW § 1240.120 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 

§ 1240.120. Resolution of necessity required 

1240.120. A public entity may not commence an eminent domain 

proceeding until its governing body has adopted a resolution of 

necessity that meets the requirements of this article. 

Comment. Before a public entity begins condemnation proceedings, its 

governing body must adopt a resolution of neces~ity that meets the require­

ments of Sections 1240.130 and 1240.140. If the public entity tails to 

adopt such a resolution, or adopts a defective resolution, it may not con-

demn property. See California Condemnation Practice § 8.44 (Cal. Cont. Ed. 

Bar 1960); California Condemnation law § 3.20 (Cal. Cont. Ed. Bar, 1971 

draft). 

Section 1240.120 generalizes the provision, previously applicable to 

some but not all public entities, that a resolution of necessity is a con-

dition precedent to condemnation. Compare, e.g., former Code Civ. Proc. 

§ 1241(2)(resolution not required) with former Water Code § 8594 and former 

Govt. Code § 15855 (resolution required). 

Matters Noted for Future Consideration; 

1. Problems with amending the resolution of necessity when 
complaint is amended. 

2. Availability of declaratory relief and its effect on the 
requirement of a resolution of necessity. 

3. Acquisition of interests in inverse condemnation proceeding. 
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The Right to Take 

§ 1240.130. contents of resolution 

EMINENT DOMAIN IAW § 1240.130 

Tentatively approved May 1970 
Revised June lY70 
Revised April 1971 
Revised December 1971 

"1240.130. Theresolution of necessity shall contain all of the folloving: 

(a) A general description of the proposed project vith a reference 

to the specific statute or statutes authorizing the public entity to 

acquire property for such project. 

(b) A description of the property to be acquired for the proposed 

project and its use in the proposed project. 

(c) A declaration that the governing body of the public entity 

has found and determined each of the following: 

(1) The public interest and necessity require the proposed project. 

(2) The proposed project is planned or located in the manner that 

viII be most compatible vith the greatest public good and the least 

private injury. 

(3) The property described in the resolution is necessary for the 

proposed project. 

Comment. Section 1240.130 prescribes the contents of the resolution of 

necessity by a public entity. The resolution is an administrative deter-

mination that the statutory prerequisites for taking particular property 

have been met. Section 1240.130 supersedes various provisions that required a 

resolution of necessity by different public entities. 
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The Right to Take EMINENT DOMAIN LAH § 1240.130 

Tentatively approved May 1970 
Revised June 1970 
Revised April 1971 
Revised December 1971 

Subdivision (a). The resolution of necessity must contain a general 

description of the proposed project. A statement, for example, that the 

project is an "elementary school and grounds" or "right of way for a free_ 

way" would satisfY this requirement. 

The resolution also must make reference to the specific statute or stat-

utes authorizing the exercise of the power of eminent domain for the project. 

Only persons authorized by statute to condemn for a particular public use can 

condemn for that use. Section 1240.020. Such authoriz1ng~statutes may be of 

several types. The state, the University of California, cities, counties, 

and school districts, for example, may condemn any property necessary to 

carry out any of their powers or functions. See,~, Educ. Code §§ 101+7 

(school districts), 23151 (Regents of the University of California); Govt. 

Code §§ 15853 (Public Works Boar<l), 25350.5 (counties),37350.5 (cities). 

Many special districts have similar broad authority, but some may condemn 

only for limited or special purposes. Additionally, if the condemnor is 

acquiring property under authority of certain general public uses, it must 

specifY that authority. E.g., Sections 1240.220 (future use), 1240.320 and 

1240·330 (substitute), 1240.420 (excess), 1240.510 (compatible. use), 

1240.610 (more necessary use) .. The purpose of this .subdivision is to enable 

a defendant better to determine whether the taking of his property is authorized. 
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The Right to Take EMINENT DuMA IN LAW § 1240.130 

Tentatively approved May 1970 
Revised June 1970 
Revised April 1971 
Revised December 1971 

Subdivision (b). The resolution of necessity must contain a descrip-

tion of the property, right, or interest to be taken. See Section 1235.070 

("property" defined). The description must be sufficiently precise to en-

able the owner to determine the physical extent and the interests sought. 

The resolution must also indicate in what way the property will be used for 

the proposed project. 

Subdivision (c). The resolution of necessity must contain a declara­

tion that the governing body of the public entity has found and determined 

the existence of each of the three elements of public necessity required by 

Section 1240.030 to be established for a taking. See Section 1240.030 and 

comment thereto. This provision is modeled after similar provisions formerly 

applicable to various condemnors. See, e.g., former Code Civ. Proc. § 1241(2), 

former 1~ater Code § 8595, former Sts. & Hwys. Code § 25052. 

• 
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The Right to Take 

§ 1240.140. Adoption of resolution 

EMINENT Do"jA IN LA 14 § 1240. 140 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 

1240.140. Except as otherwise provided by statute, the resolution 

must be adopted by a vote of a majority of members of the governing body 

of the public entity. 

Comment. Section 1240.140 states the general rule that, to be valid, 

the resolution of necessity must be adopted by a majority of all of the mem-

bers of the governing body of the entity, not merely a majority of those 

present at the time of adoption. In the past, it was not clear whether a 

majority of those present could authorize condemnation. Cf. 52 Ops. Cal. 

Atty. Gen. 56 (1969)(majority of those present needed for city Ordinance). 

Section 1240.140 continues the majority vote requirement for takings by 

the state. See,!..:.[:., former Govt. Code § 15855 and Sts. & Hwys. Code § 102. 

Section 1240.140 also continues the majority vote requirement formerly appli-

cable to most takings by local public entities under numerous specific pro-

visions superseded by Section 1240.140. Section 1240.140 supersedes the pro­

vision of former Code of Civil Procedure Section 1241(2) that made the reso-

lutions of certain local public entities conclusive on necessity if the reso-

lution was adopted by a two-thirds vote. 

The introductory proviso of Section 1240.140 recognizes that differing 

vote requirements may be imposed by special statute. See,!..:.[:., Educ. Code 

§ 23151 (two-thirds vote required for taking by Regents of the University of 

California) • 
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The Right to Take 

§ 12!fO .150. Effect of resolution 

EMINENT DOMAIN LAW § 1240.150 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 

1240.150. (a) Except as otherwise provided by statute, a reso-

lution of necessity adopted by the governing body of the public entity 

conclusively establishes the matters referred to in Sections 1240.030 

and 1240.040. 

(b) If the taking is by a local public entity and the property 

described in the resolution is not located entirely within the bound-

aries of the local public entity, the resolution of necessity creates 

a presumption that the matters referred to in Sections 1240.030 and 

1240.040 are true. This presumption is a presumption affecting the 

burden of producing evidence. 

( c) For the purposes of subdivision (b), a taking by the State 

Reclamation Board for the Sacramento and San Joaquin Drainage District 

is not a taking by a local public entity. 

Comment. Section 1240.150 provides a uniform rule governing the effect 

to be given to a resolution of necessity. It continues the conclusive effect 

given to the resolution in state takings. See,~, former Govt. Code 

§ 15855. It supersedes numerous sections of various codes that afforded dis-

parate treatment of the resolution of necessity of various types of local 

public entities and generalizes the conclusive effect given the resolution of 

certain local public entities by former Code of Civil Procedure Section 

1241(2) . 
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The Right to Take EMINENT D()l.J\IN LAW § 1240.150 

Tentatively approved May 1970 
Revised April 1971 
Revised December 1971 

Subdivision (a). Under Section 1240.150, a valid resolution of neces-

sity conclusively establishes the matters of public necessity specified in 

Sections 1240.030 and 1240.040 and required by Section 1240.130 to be stated 

in the resolution as found and determined by the entity (1) in all takings by 

local public entities where the property taken is entirely within the bounda-

ries of the condemning entity and (2) in all takings by state entities, regard-

less of the location of the property taken. Giving the resolution this con-

clusive effect has been upheld against an assertion that the failure to give 

the property owner notice and a hearing on necessity and proper location before 

the condemnor, or a hearing on necessity and proper location in the condemnation 

proceeding, makes the condemnation an unconstitutional taking without due 

process of law. Rindge Co. v. County of Los Angeles, 262 U.S. 700 (1923), 

aff'g county of Los Angeles v. Rindge Co., 53 cal. App. 166, 200 p. 27 (1921); 

City of Oakland v. Parker, 70 caL App. 295, 233 P. 68 (1921f). 

A valid resolution precludes judicial review of the matters specified in 

Sections 1240.030 and 1240.040 even where it is alleged such matters were 

determined by "fraud, bad faith, or abuse of discretion. It See People v. 

Chevalier, 52 cal.2d 299, 340 P.2d 598 (1959). However, the resolution is 

conclusive only on the matters specified in Sections 1240.030 and 1240.040; 

it does not affect in any way the right of a condemnee to challenge a taking 

on the ground that the project is not an authorized public use or on the ground 
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that the condemnor does not intend to put the property to its declared public 

purpose. See Sections 1240.010 and 1260.330. Nor does the conclusive pre-

sumption granted the resolution on matters of necessity affect the right of 

a condemnee to contest the right to take his property on specific statutory 

grounds provided in the Eminent Domain Law. See Sections 1240.220 (future 

use), 1240.330 (substitute), 1240.420 (excess), 1240.510 (compatible), and 

1240.610 (more necessary). Likewise, the condemnor must demonstrate its 

compliance with any other requirements and regulations governing the insti-

tution of public projects. Cf. Comment to Section 1240.030. 

The initial proviso of Section 1240.150 recognizes that there may be 

exceptions to the uniform conclusive effect given the resolution of necessity. 

One important exception is in subdivision (b)(extraterritorial acquisitions 

by local public entity). As to the effect of the resolution of necessity 

where the taking is by a city or county for open space, see Government Code 

Section 6953. 

Subdivision (b). Subdivision (b) provides that a resolution of neces-

sity of a local public entity creates a presumption affecting the burden of 

producing evidence with regard to public necessity if the resolution is not 

entirely within the boundaries of the local public entity. See Evid. Code 

§ 604. 
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Subdivision (b) continues the portion of former Code of Civil Procedure 

Section 1241(2) that denied conclusive effect of a resolution to property 

lying outside the territorial limits of certain local public entities. Under 

that provision, necessity and proper location were justiciable questions in 

the condemnation proceeding. See City of Hawthorne v. Peebles, 166 Cal. 

App.2d 758, 333 P.2d 442 (1959); City of Carlsbad v. Wight, 221 Cal. App.2d 

756, 34 Cal. Rptr. 820 (1963); City of Los Angeles v. Keck, 14 Cal. App.3d 

920, 92 Cal. Rptr. 599 (1971). Subdivision (b) extends this limitation of 

the resolution of necessity to all local public entities condemning property 

outside their territorial jurisdiction and also makes the question whether 

the proposed project is necessary a justiciable question in such a condemna-

tion proceeding. 

Subdivision (c). The limitation contained in subdivision (b) is not 

applicable to acquisitions for the Sacramento and San Joaquin Drainage 

District. Acquisitions for this district are undertaken by the State Recla-

mation Board. See water Code § 8590 and Section 1240.110 and Comment thereto. 

The conclusive effect given resolutions of the board by former Water Code 

Section 8595 is continued under subdivisions (a) and (c). 
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Article 3. Future Use 

§ 12~.210. "Date of use" defined 

EMINENf DOMAIN LAW § 1240.210 

Tentatively approved April 1971 

1240.210. For the purposes of this article, the "date of use" 

of property taken for public use is the date when the property is 

devoted to that use or when construction is started on the project 

for which the property is taken with the intent to complete the project 

within a reasonable time. In determining the "date of use," periods 

of delay caused by extraordinary litigation or by failure to obtain 

from any public entity any agreement or permit necessary for construc­

tion shall net be included. 

comment. See the Comment to Section 1240.220. 
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§ 1240.220. Acquisitions for future use 

EMINE,l'r DOMAIN lAW § 1240.220 

Tentatively'approved April 1971 
staff revision January 1972 

1240.220. (a) Any person authorized to acquire property for a 

particular use by eminent domain may exercise the power of eminent 

domain to acquire property to be used in the future for that use, but 

property may be taken for future use only if there is a reasonable 

probability that its dace of use will be within seven years from the 

date the complaint is filed or within such longer period as is reason-

able. 

(b) Unless the plaintiff plans that the date of use of property 

taken will be within seven years from the date the complaint is filed, 

the complaint, and the resolution of necessity if one is required, 

shall refer specifically to this section and shall state the estimated 

date of use. 

comment. Section 1240.220 continues prior case law and makes clear 

that statutory grants of condemnation power carry with them the power to 

condemn property in anticipation of the condemnor's future needs. See, 

e.g., Central Pac. By. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907); 

City of Los Angeles v. Pomeroy, 124 Cal. 597, 616, 57 P. 585, 591 (1899); 

San Diego Gas & Elec, Co. v. Lux Land Co" 194 Cal. App.2d 472, 480-481, 14 

Cal. Rptr. 899, 904-905 (1961). Despite the existence of the implied power, 
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condemnation for future use was formerly specifically authorized by statute 

for a fe\T condemnors for particular purposes. See, e.g., Cal. Stats. 1968, 

Ch. 354, § 1, at 736 (former Cal. Sts. & Hwys. Code § 104.6)(Department of 

Public Works authorized to acquire real property for future highway needs); 

Cal. stats. 1957, Ch. 2104, § 1, at 3729 (former Cal. water Code § 258) 

(Department of water Resources authorized to acquire real property for future 

state dam and \niter purposes). Section 1240.220 obviates the need for these 

additional statutory statements. 

-28-



The Right to Take EMINENT DOMAIN IA~ § 1240.220 

Tentatively approved April 1971 
Staff revision January 1972 

The basic substantive test that determines when condemnation for future 

needs is permitted is stated in subdivision (a). If the date of use of 

property will be within seven years from the date the complaint is filed, 

the taking is permitted. (The date of use is that date when property is 

actually devoted to the use for which taken or when construction on the 

project is commenced in good faith. See Section 1240.210.) If the date of 

use will not be within the seven-year period, the taking is permitted only 

if there is a reasonable probability that the date of use will be within a 

"reasonable time." What constitutes a reasonable time depends upon all the 

circumstances of the particular case--~, is there a reasonable probability 

that funds for the construction of the project will become available, have 

plans been drawn and adopted, is the project a logical extension of existing 

improvements, is future growth likely, and should the condemnor antiCipate 

and provide for that growth? However, it should be noted that periods of 

delay caused by litigation other than the normal resolution of valuation issues 

or by difficulty in obtaining an agreement or permit necessary for construction 

from a public entity--~, free..-ay route agreruz:ents from local public 

entities--are not to be included in determining date of use. See Section 1240.210. 

Subdivision (b) specifies an additional requirement for the complaint 

and, if the plaintiff is a public entity, for the resolution of necessity. 
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If the plaintiff does not plan to use the property for the public use within 

seven years from the date the complaint is filed, it must so state in the 

complaint and resolution. The required information in the complaint will 

put the defendant on notice that there is a potential issue whether the 

plaintiff is authorized to take the property under this section. 
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§ 1240.230. Burden of proof where objection to taking for future use 

1240.230. (a) If the defendant objects to a taking for future 

use, the burden of proof is as prescribed in this section. 

(b) Unless the complaint states an estimated date of use that 

is not within seven years from the date the complaint is filed, the 

defendant has the burden of proof that there is no reasonable proba-

bility that the date of use will be within seven years from the date 

the complaint is filed. 

(c) If the defendant proves that there is no reasonable prob-

ability that the date cf use will be within seven years from the 

date the complaint is filed, or if the complaint states an estimated 

date of use that is not within seven years from the date the complaint 

is filed, the plaintiff has the burden of proof that a taking for 

future use satisfies the requirements of this article. 

Comment. Section 1240.230 states the rules governing the burden of 

proof where the defendant objects to a taking for future use. A defendant 

who desires to contest the taking of his property on the ground that the 

taking is for a future use and is not authorized under Section 1240.220 

must raise this defense by objection. Failure to raise the defense in the 

manner provided in Section 1260.310 constitutes a waiver of the defense 

even though the complaint states that the condemnor does not plan to use the 
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property within the seven-year period. See Section 1260.310 and the Comment 

thereto. 

If the defendant does contest the taking, the court must first find 

that there is no reasonable probability that date of use will be within the 

seven-year period. Unless the court so finds, the taking cannot be defeated 

on the ground that it is not authorized under 

1240.220. Except where the complaint indicates that the date of" use will 

not be within the seven-year period, the defendant has the burden of proof 

to establish that there is no reasonable probability that his property will 

be used for the public use within that period. When the plaintiff estimates 

that the date of use will not be within the seven-year period or when it 
is established by proof that there is no reasonable p~bability ~hat the 
p~rty will be used for the designated use within such period, the burden 
shifts to the plaintiff to prove that there isa reasonable proba-

bility that the property will actually be devoted to the public use within 

a "reasonable time." See discussion in Comment to Section 1240.220. 

Section 1240.230 makes a signif'icant change in former practice. Under 

prior law, as under Section 1240.230, condemnation for future use was per-

mitted only if there was a reasonable probabili W that the property would 

be devoted to the public use within a reasonable time. See, e.g., San Diego 

Gas & Elec. Co. v. Lux Land Co., 194 cal. App.2d 472, 480-481, 14 cal. Rptr. 

899, 904-905 (1961). See also East Bay MUn. Util. Dist. v. City of Lodi, 

120 cal. App. 720, 750-755, 8 P.2d 532, 536-538 (1932). However, under prior 
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Law, this issue--whether there wes a reasonable probability of use within 

a reasonable time--was ordinarily nonjusticiable. The issue wes regarded 

as an issue of necessity. The resolution of necessity wes conclusive on 

issues of necessity in the great majority of takings; henc~ the issue could 

be raised only in those few cases where the resolution was not conclusive. 

Compare All8heim Union High School Dist. v. Vieira, 241 Cal. App.2d 169, 

51 Cal. Rptr. 94 (1966)(resolution conclusive) and County of San Mateo v. 

Bartole, 184 Cal. App.2d 422, 7 Cal. Rptr. 569 (196o )(resolution conclusive) 

wit~ San Diego Gas & Elec. Co. v. Illx Land Co., supra (.justiciable 

issue). . This aspect of the prior law has not been continued. The resolu­

tion of necessity is not conclusive on the issue of whether a taking is 

authorized under this article. 
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Article 4. Substitute Condemnation 

§ 1240.310. Definitions 

1240.310. As used in this article: 

(a) "Necessary property" means property to be used for a 

public use for which the public entity is authorized to acquire 

property by eminent domain. 

(b) "Substitute property" means property to be exchanged 

for necessary property. 

Comment. Section 1240.310 provides definitions useful in applying 

the "substitute condemnation" provisions contained in this chapter. 

Briefly stated, "substitute condemnation" il1VOlves the following type of 

situstion: The potential condemnor determines that it needs certain 

real property (the "necessary property") for its use. It agrees to com-

pensate the owner of the necessary property in whole or in part by other 

real property or an interest in real property (the "substitute property") 

rather than money. It then condemns the "substitute property" and ex-

changes it for the "necessary property." See generally Note, Substitute 

Condemnation, 54 Cal. L. Rev. 1097 (1966). 
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§ 1240·320. Condemnation of SUbstitute property where owner of necessary 
property has power to condemn property for use to which 
substitute property will be devoted 

1240.320. (a) A public entity may acquire by eminent domain 

substitute property if all of the following are established: 

(1) The owner of the necessary property has agreed in "riting 

to the exchange. 

(2) The necessary property is devoted to or held for some 

public use and the substitute property will be devoted to or held 

for the same public use by the owner of the necessary property. 

(3) The m,ner of the necessary property is authorized to 

exercise the power of eminent domain to acquire the substitute 

property for such use. 

(b) The resolution authorizing the taking of property under 

';,.hi" section and the complaint filed pursuant to such authorization 

shall specifically refer to this section and shall include a state-

ment that the property is necessary for tte purpose specified in 

this section. The determination in the resolution that the taking 

of the substitute property is necessary has the effect prescribed 

in Section 1240.150. 
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Comment. Se ction 121,0.320 authorizes a public cuti ty 

to condemn property to be exchanged only where the person with whom the 

property is to be exchanged has agreed in writing to such exchange, and 

such person could himself have condemned the property to be exchanged. 

In this situation, the same end can be reached no matter which party to 

the exchange exercises the power of condemnation, so that the authority 

provided here is simply a shortcut to an identical result. Subdivision (a) 

extends the advantages of this procedure to public entities generally. Under 

'former la1r, only certsin entities "ere explicitly authorized to condemn for 

exchanGe purposes. See,~, former Govt. Code § 15858; Sts. & HWys. Code 

§§ 104(b), 104.2; People v. Garden G~ove Farms, 231 Cal. App.2d 666, 42 

Cal. Rptr. 118 (1965)(state may condemn property to be conveyed to school 

district in exchange for property necessary for highway 'right of way). See 

generally LangeIlB.u Mfg. Co. v. City of Cleveland, 159 Ohio st. 525, 112 

N.E.2d 658 (1953)(relocation of railroad by municipality); Tiller v. 

Norfolk & W. ?y., 201 Va. 222, 110 S.E.2d 209 (1959}(relocatioD of state 

highway by railroad); Note, Substitute Condemnation, 54 cal. L. Rev. 1097, 

1099-1100 (1966). 

Where the owner of the necessary property does Dot have the power 

to condemn the substitute property for the use contemplated, the public 

entity must rely upon the authority granted by Section 1240.330. 
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Subdivision (b) makes clear that the determination in the resolution 

authorizing the taking that the property to be taken is necessary for 

exchange purposes is conclusive unless a local public entity is acquiring 

property outside its territorial limits. See People v. Garden Grove Farms, 

supra. See also Section 1240.150 and Comment theretc (effect of resolution 

of necessity). 

Matters noted for future consideration: 

1. Should section be applicable to all condemnors1 
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§ 1240.330. Condemnation of substitute roperty where mmer of necessa 
property J.a cks power to condemn prope c 
substitute property will be devoted 

1240·330. (a) A public ~ntity may acquire by eminent domain sub-

stitute property if all of the following are established: 

(1) The owner of the necessary property has agreed in writing 

to the exchange and, under the circumstances of the particular case, 

justice requires that he be compensated in whole or in part by sub-

stitute property rather than by money. 

(2) The substitute property is in the vicinity of the public 

improvement for which the necessary property is taken. 

(3) Taking into account the relative hardship to both owners, 

it is not unjust to the owner of the substitute property that his 

property be taken so that the owner of the necessary property may 

be compensated by such property rather than by money. 

(b) The resolution authorizing the taking of property under this 

section and the complaint filed pursuant to such authorization shall 

specifically refer to this section and shall include a statement that 

the property is necessary for the purpose specified in this section. 
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Comment. Section 1240.330 authorizes substitute condemnation where 

the requirements of Section 1240.320 cannot be satisfied but, under the 

circumstances, justice demands that the owner of the necessary property be 

compensated in land rather than money. Under former law, only certain con-

demnors were explicitly authorized to condemn for exchange purposes general-

ly. See,~, Sts. & Hwys. Code § 104(b)(Department of Public Works); 

Water Code § 253(b)(Department of Water Resources). HOwever, the right to 

exercise the power of eminent domain for exchange purposes probably would 

have been implied from the right to take property for the improvement itself 

in the circumstances contemplated. See Brown v. United States, 263 U.S. 78 

(1923)(property acquired to relocate town displaced by reservoir); Pitznogle 

v. Western Md. R.R., 119 Md. 637, 87 A. 917 (1913)(property needed to relocate 

private road). One of the more common examples of such substitute condemna-

tion is a taking to provide access to a public road from property cut off 

from access by the condemnor's original acquisition. This situation is pro-

vided for specifically by Section 1240.350. See Section 1240.350 and the 

Comment thereto. Similar situations may arise where private activities--

such as a nonpublic utility, railroad serving a mining, quarrying, or logging 

operation or belt conveyors, or canals and ditches--are displaced by a 

public improvement. However, the authority granted by Section 1240.330 is 
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reserved for only these and similarly extraordinary situations. paragraph 

(3) of subdivision (a) requires the court to consider the relative hard-

ship to both owners and to permit condemnation only where both owners can 

be treated fairly. 

Matters Noted for Future Consideration: 

1. Should this section apply to all condemnors, not just public 
entities? 
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§ 1240.340. Burden of proof where objection to taking for substitute 
purposes; JOinder of parties 

1240.340. If the defendant objects to a taking under Section 

1240.330, the court in its discretion, upon motion of the owner of 

the substitute property, the owner of the necessary property, or the 

plaintiff, may order that the owner of the necessary property be 

joined as a party plaintiff. At the hearing of the objection, the 

plaintiff has the burden of proof as to the facts that justify the 

taking of the property. 

Comment. Sections l240.330 and 1240.340 contain special procedural 

provisions to help insure complete fairness for the owner of the substi-

tute property. The defendant will receive notice that the condemnor is 

relying on the authority conferred by Section 1240.330 because that sec-

tion requires that the condemnation complaint specifically refer to the 

section. In contrast to the procedure under Section 1240.320, the resolu-

tion authorizing the taking under Section 1240.330 is never conclusive, 

the necessity for the taking is justiciable, and the condemnor has the burden 

of proof of shOWing that the facts justify the taking of the substitute 

property. Compare Section 1240.340 ~ Section 1240.330. The court is 

pro~ided the power to join the person who is to receive the substitute 

property as a party to the action, thereby securing complete representation 
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of all positions. See Section 1240.340. Finally, the owner of the substi-

tute property may recover litigation expenses connected with the taking of 

the property to be exchanged where the condemnor is unable to justify such 

taking. See Section 1245.610. The risk of incurring this additional burden 

should aid in limiting the exercise of this power to those situations where 

its exercise is appropriate. 
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§ 1240.350. Condemnation to provide access to public road 

1240.350. (a) Notwithstanding Section 1240.330, whenever a public 

entity acquires property for a public use and exercises or could 

have exercised the right of eminent domain to acquire such property 

for such use, the public entity may exercise the right of eminent 

domain to acquire such additional property, as appears reasooably 

necessary and appropriate after taking into account allY hardship 

to the owner of the additional property, to provide access to a 

public road from allY property which is not acquired for such public 

use but which is cut otf from ac'cess to a public road as a result 

of the acquisition by the public entity. 

(b) Where a public entity has furnished or committed itself 

to furnish, according to a specific plan, access to property cut 

off from aCCesS to a public road as a result of the acquisition of 

property for public use by the public entity, such fact shall be 

taken into account in determining the damage to the property which 

1s not acquired for public use. 

Comment. Section 1240.350 provides explicit statutory recognition of 

the right of s public condemnor that acquires property for a public use 
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to condemn such additional property as is necessary to provide access to 

property not taken which would otherwise lack access as a result of the 

acquisition. The access road need not be one that is open to the general 

public. Under former law, the right to exercise the power of eminent domain 

for such purpose probably would have been implied from the right to take 

property for the public improvement itself. Such a taking would be a taking 

for a public use. E.g., Department of Public Works v. Farina, 29 Ill.2d 474, 

194 N.E.2d 209 (1963); Pitznogle v. Western Md. R.R., 119 Md. 637, 87 A. 

917 (1913); Luke v. Ml.ss. Turnpike Auth., 337 Ml.ss. 304, 149 N.E.2d 225 (1958); 

North Carolina State Highway Commission v. Asheville School, Inc., N.C. 

___ , 173 S.E.2d 909 (1970); Ml.y v. Ohio TUrnpike Comm., 172 Ohio St. 555, 178 

N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohio st. 567, 

178 N.E.2d 923 (1962). 

Section 1240.350 is related to Section 1240.330 but is intended to re-

solve somelrhat different problems and is accordingly quite different in con-

tent. As indicated above, Section 1240.350 authorizes condemnation to pro-

vide substitute access to a public road. Frequently, where property is 

acquired for a major engineering-oriented project, such as a freeway or 

irrigation canal, parcels not acquired will be deprived of access to a public 

road. To restore these parcels to a useful life and, in doing so, to avoid 

claims of substantial severance damage, a condemnor is authorized to provide 
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substitute access 1n connection with the improvement itself. Although the 

agreement of the owner of the landlocked parcel will generally be obtained, 

this is not a prerequisite here. Contrast Section 1240.330(a)(1). The 

owner is not being compensated for property taken; the condemnor is simply 

minimizing the damage to property retained by the owner. The substitute 

access will by necessity be located in the general vicinity of the improve-

ment and it is unnecessary to provide such a requirement here. Compare 

Section 1240.330(a)(2). Subdivision (a) of Section 1240.350 requires the 

condemnor to consider and to minimize the hardship to the owner of both 

the landlocked parcel and the substitute property; however, in contrast 

with Section 1240.340, no special procedural safeguards are set forth here, 

and the condemnor's resolution of necessity will generally be conclusive 

as to issues of necessity. See Section 1240.150 and Comment thereto 

(effect of resolution of necessity). 

Subdivision (b) of Section 1240.350 is included to insure that, where a 

condemnor provides an access road to property to replace lost access or 

commits itself to making such provision, the provision or offer will re-

ceive proper consideration as a mitigating factor in determining compen-

aation for the damage, if any, to the property not acquired. Obviously, 
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where the work has not been completed, there nrust be a specific plan 

which indicates not only what access will be substituted but equally 

important, when such access will be provided. In the latter Situation, 

in determining any damages to be awarded, proper consideration nrust be 

given to the fact that access will not be immediately provided. 

Section 1240.350 provides discTetionary authority for the ·condemnor to 

provide access. Where the condemnor does not choose to avail itself of 

this authority, an owner of property has no right to force such a 

physical solution upon it, but is limited to the recovery of damages. 

The owner may, however, at any time seek separate relief under the 

street Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, 4008.1, 

4120.1. 

Matters Noted for Future Consideration: 

1. Should this section apply to all condemnors? 

2. Extend the doctrine of "physical solutions" to types 
of damage other than loss of access. 
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§ 1240.360. Special statutes not affected 

121;0.360. This article does not limit any authority a public 

entity may have under any other provision of law to acquire 

property for exchange purposes nor does it limit any authority 

a public entity may have to acquire, other than by eminent 

domain, property for exchange purposes. 

Note: It is intended to repeal many of the existing substitute con-

demnation provisions so that Article 4 (substitute condemnation) wi~l 

eventually be the primary statutory authority for substitute condemnation. 

It is possible, however, that some special substitute condemnation pro­

visions will be retained, and Section ·1240.360 will protect these special pro-

visions from being impliedly repealed. 
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Article 5. Excess Condemnation 

§ 1240.410. Voluntary aC'l.uisition of physical or financial remnants 

1240.410. Whenever a part of a larger parcel of property is to 

be aC'l.uired by a public entity for public use and the remainde; or 

a portion of the remainder, will be left in such size, shape, or 

condition as to be of little value to its owner or to give rise to 

a claim for severance or other damages, the public entity may 

aC'l.uire the remainder, or portion of the remainder, by ahy means 

expressly consented to by the owner. 

Comment. Section 1240.410 provides a broad authorization for public 

entities to acquire phYsical or "financial" remnants of property by volun­

tary transactions, including condemnation proceedings initiated with the 

consent of the owner. Compare Section 1240.420 and the Comment to that 

section relating to the condemnation of remnants. The language of this 

section is similar to that contained in former Sections 104.1 and 943.1 of 

the Streets and Highways Code and Sections 254, 8590.1, 11575.2, and 43533 

of the llater Code. Inasmuch as exercise of the authority conferred by 

this section depends upon the consent and concurrence of the property owner, 

the language of the section is broadly drawn to authorize aC'l.uisition when­

ever the remnant would have little value to its owner (rather than little 
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market value or value to another owner) or "ould give rise to a "claim" for 

"damages" (rather than raise a "substantial risk" that the entity will be 

required to pay an amount substantially equivalent to the amount that would 

be required to be paid for the entire parcel). Compare Dep I t of Public 

Works v. Superior Court, 68 Cal.2d 206, 436 p.2d 342, 65 Cal. Rptr. 342 

(1968); Ia Mesa v. TI,eed & Gambrell Planing Mill, 146 Cal. App.2d 762, 

304 P.2d 803 (1956). This section does not specify the procedure to be 

followed by the entity in disposing of the property so acquired. That 

matter is provided for by Section 1240.430. See Section 1240.430 and 

Comment thereto. 

Matters Noted for Future Consideration: 

1. Generalize the application of this section to all condemnors? 

-49-



The Right to Take EMINEIif DOMAIN LAW § 1240.420 

Tentatively approved July 1970 

§ 1240.420. Condemnation of physical or financial remnants 

1240.420. (a) Whenever a part of a larger parcel of property 

is to be taken by a public entity through condemnation proceedings 

and the remainder, or a portion of the remainder, will be left in 

such size, shape, or condition as to be of little market value or 

to give rise to a substantial risk that the entity will be required 

to pay in compensation an amount substantially equivalent to the 

amount that would be required to be paid for the entire parcel, the 

entity may take such remainder, or portion of the remainder, in 

accordance with this section. 

(b) The resolution, ordinance, or declaration authorizing the 

taking of a remainder, or a portion of a remainder, under this sec­

tion and the complaint filed pursuant to such authority shall specif­

ically refer to this section. It shall be presumed from the adoption 

of the resolution, ordinance, or declaration that the taking of the 

remainder, or portion of the remainder, is justified under this sec­

tion. This presumption is a presumption affecting the burden of pro­

ducing evidence. 
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(c) If the defendant desires to contest the taking under this 

section, he shall specifically raise the issue in the manner provided 

in Article 4 (commencing llith section 1260.310) of Chapter 8. Upon 

motion of either the condemnor or the condemnee, made not later than 

20 days prior to the day set for trial of the issue of compensation, 

the court shall determine whether the remainder, or portion of the 

remainder, may be taken under this section. If the condemnee does 

not specifically raise the issue in his answer, or if a motion to 

have this issue heard is not timely made, the right to contest the 

taking under this section shall be deemed waived. 

(d) The determination whether the remainder, or portion of the 

remainder, may be taken under this section shall be made before trial 

of the issue of compensation. If the court's determination is in 

favor of the defendant, the taking of the remainder, or portion of the 

remainder, shall be deleted from the proceeding, and upon trial of the 

issue of compensation no reference shall be made to the fact that the 

public entity previously sought to invoke this section to acquire the 

remainder or portion of the remainder. 

(e) The court shall not permit a taking under this section if the 

defendant proves that the public entity has a reasonable, practicable, 

and economically sound means of avoiding or substantially reducing the 

damages that IJlight cause the taking of the remainder, or portion of 

the remainder, to be justified under subdiviSion (a). 
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(r) Nothing in'this section affects (1) the privilege of the 

entity to abandon the proceeding or abandon the proceeding as to 

particular property or (2) the consequence of any such abandonment. 

Comment. Section 1240.420 provides a uniform standard and a uniform 

procedure for determining whether property may be taken to eliminate physi-

cal and financial "remnants." With respect to physical remnants, see ~ 

County High School Dist. v. McDonald, 180 Cal. 7, 179 P. 180 (1919); People 

v. Thomas, 108 Cal. App.2d 832, 239 p.2d 914 (1915). As to the concept of 

"financial remnants," see Dep't of Public Works v. Superior Court, 68 Ca1.2d 

206, 4]6 p.2d 342, 65 Cal. Rptr. 342 (1968); People v. JarviS, 274 Cal. 

App.2d 217, 79 Cal. Rptr. 175 (1969); People v. Nyrin, 256 Cal. App.2d 288, 

63 Cal. Rptr. 905 (1967); Dl Mesa v. T\-reed & Gambrell Planing Mill, 146 

Cal. App.2d 762, 304 P.2d 803 (1956). See generally 2 P. Nichols, Eminent 

Domain § 1.5122 (3d ed. 1963); Capron, Excess Condemnation in california-­

A Further Expansion of the Right to Take, 20 Hastings L.J. 571 (1969); 

Matheson, Excess Condemnation in California: Proposals for Statutory and 

Constitutional Change, 42 So. Cal. L. Rev. 421 (1969). This section super­

sedes Section 1266 of the Code of Civil Procedure, Sections .104.1 and 943.1 

of the Streets and Highways Code, Sections 254, 8590.1, 11575·2, and 43533 

of the Water Code, and various sections of special district laws. 
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Subdivision (a). It should be noted preliminarily that the terms 

"larger parcel" and "entire parcel" are not synonymous. "larger parcel" 

refers to the original, contiguous, unified parcel held by the condemnee. 

See former Code C1v. Proc. § 1248(2); People v. Nyrin, 256 Cal. App.2d 288, 

63 Cal. Rptr. 905 (1967). "Entire parcel" refers to tle entire parcel 

sought to be acquired by the condemnor; this includes the part taken for 

the improvement itself and the remainder, or portion of the remainde~ 

sought to be acquired under this section. The term "portion of the remainder" 

is used in various subdivisions of this section to allow for the case in 

which a taking affecting a parcel leaves more than one remnant (e.g., the 

complete severance of a ranch by a highway). In certain cases, the taking 

of only one remnant (!:.!.:., "a portion of the remainder") might be justified. 

The term does not mean or refer to artificially contrived "zones" of damage 

or benefit sometimes used in appraisers' analyses. 

Subdivision (a) undertakes to provide a common sense rule to be applied 

by the court in determining whether physical remnants (those of "11 ttle 

market value") or financial remnants (those raising a "substantial risk" 

that assessed damages will be "substantially equivalent" to value) may be 

taken. The test is essentially that stated as a matter of constitutional 

18'1 in Dep't of Public Works v. Superior Court, supra, except that the con­

fusing concept of "excessive" damages is not used and "sound economy" alone, 
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or an estimate as to "sound economy" on the part of the condemnor, is not 

made a basis for total parcel takings. As the Supreme Court made clear 

in that decision, such takings are not justified (1) to avoid the cost and 

inconvenience of litigating damages, (2) to preclude the payment of damages, 

including damages 6ubstantial in amount in appropriate cases, (3) to coerce 

the condemnee to accept whatever value the condemnor offers for the property 

actually needed for the project, or (4) to afford the condemnor an oppor­

tunity to "recoup" damages or unrecognized benefits by speculating as to 

the future market for the property not actually devoted to the public work 

or improvement. In general, a usable and generally salable piece of property 

is neither a physical nor financial remnant even though its "highest and 

best use" has been downgraded by its severance or a serious controversy 

exists as to its best use or value after severance. See,~, La Mesa v. 

Tweed & Gambrell Planing Mill, supra; State Highway Commission v. Chapman, 

446 P. 2d 709 (Mont. 1968). However, if it 1 s totally "landlocked" and no 

physical solution is practical, or reduced beneath minimum zoning size and 

there is no reasonable probability of a zoning change, or rendered unusable 

for any of its plausible applications, or made to be of significant value 

to only one or a few persons (~, adjoining landowners), it is a "remnant" 

irrespective of its size. See,~, Dep't of Public Works v. Superior Court, 

supra, State v. Buck, 226 A.2d 840 (N.J. 1968). The test provided by 
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subdivision (a) is the objective one of marketability and market value 

generally of the remainder rather than "value to its owner" as specified 

in Section 1240.410 (which authorizes the purchase of remnants) and cer­

tain superseded provisions such as former Section 104.1 of the Streets and 

Highways Code. See State Highway Commission v. Chapman, supra. The term 

"substantial risk" and the concept of "substantial" equivalence of damages 

and value are taken directly from Dep't of Public Works v. Superior Court, 

supra. Obviously, those general terms are only guides to the exercise of 

judgment on the part of the court. They are intended to serve as such 

rather than to indicate with precision the requisite range of probability 

or the closeness of arithmetical amounts. 

Subdivision (b). Although this subdivision requires a specific 

reference in both the resolution and the complaint to Section 1240.420 as 

the statutory basis for the proposed taking, it does not require either the 

recitation or the pleading of the facts that may bring the case within the 

purview of the section. See People v. Jarvis, supra. The resolution (or 

ordinance or declaration) is given the effect of raising a presumption that 

the taking is justified under this section. Thus, in the absence of a con­

test of that issue) the subdivision permits a finding and judgment that the 

remainder be taken. However, the presumption is specified to be one affect­

ing the burden of producing evidence (see Evid. Code §§ 603, 604) rather 
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than one affecting the burden of proof (see Evid. Code §§ 605, 606). Accord-

ingly, the burden of proving the facts that bring the case within the section 

is left with the plaintiff (i.e., the condemnor). See People v. Van Garden, 

226 Cal. App.2d 634, 38 Cal. Rptr. 265 (1964); People v. O'Connell Bros., 

204 Cal. App. 34, 21 Cal. Rptr. 890 (1962). In this respect, the subdivision 

eliminates any greater effect that might be attributed to the resolution 

(compare People v. Chevalier, 52 Cal.2d 299, 340 p.2d 603 (1959» or that 

might be drawn from a legislative (see Los Angeles County v. Anthony, 224 

Cal. App.2d 103, 36 Cal. Rptr. 308 (1964» or administrative (see San Mateo 

County v. Bartole, 184 Cal. App.2d 422, 7 Cal. Rptr. 569 (1960» determine-

tion or declaration as to "public use." 

Subdivisions (c) and (d). Remnant elimination condemnation inevitably 

raises the problem of requiring both condemnor and condemnee to assume one 

position as to the right to take issue and an opposing position in the valu-

ation trial. Thus, to defeat the taking, the property owner logically contends 

that the remainder is usable and valuable but, to obtain maximum severance 

damages, his contention is the converse. To sustain the taking, the condem-

nor emphasizes the severity of the damage to the remainder but,if the right 

to take issue is lost, its pOSition in the partial taking valuation trial is 

reversed. Under decisional law, the right to take issue as to remnants has 

been disposed of at various stages. See,~, Dep't of Public llorks v. 
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Superior Court, supra (mandamus as to preliminary adverse decision by trial 

court); People v. Nyrin, supra (appeal from condemnation judgment as to trial 

motion to delete remnant); People v. Jarvis, supra (appeal from condemnation 

judgment as to motion prior to pretrial to add remnant); La Mesa v. Tweed & 

Gambrell Planing Mill, supra (appeal from condemnation judgment following 

posttrial attempt to amend complaint to add remnant). To obviate this 

procedural confusion and jousti~& subdivision (c) makes clear that either 

party is entitled to demand a determination by the trial court of the right 

to take issue before the valuation trial. Moreover, failure to make such 

demand is a waiver of this issue. Subdivisions (c) and (d) make no change 

in existing law as to the appellate remedies (appeal from final judgment of 

condemnation, prohibition, mandamus) that may be available as to the trial 

court's determination. However, these subdivisions do not contemplate that 

results of the valuation trial as to values, damages, or benefits may be 

invoked either in postverdict proceedings in the trial court or on appeal to 

disparage a determination of the right to take issue made before the valuation 

trial. Such a determination is necessarily based on matters made to appear 

at the time it is made and it should be judged accordingly. 

The preliminary hearing will be concluded and a determination reached 

prior to the trial of issue of compensation. Where the court's determination 
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is in favor of the condemnee, the taking of the remainder, or portion of 

the remainder,should be completely removed from the proceeding. Moreover, 

subdivision (d) specifically forbids reference in the valuation trial to 

the fact that the condemnor sought to take under this section. Whether 

specific evidence introduced at the preliminary hearing may be used for 

impeachment or other purposes at the valuation trial should be determined 

under the usual rules of evidence (see below). However, subdivision (d) 

makes clear that it is improper to refer directly or indirectly to the 

resolution, pleadings, or other papers on file to show that the condemnor 

previously sought to invoke this section to take the entire parcel. For 

a somewhat analogous provision, see former Code of Civil Procedure Section 

1243.5(e)(amount deposited or withdrawn in immediate possession cases). 

Subdivision (e). This subdivision permits the condemnee to contest a 

taking under this section upon the grounds that a "physical solution" coUld 

be provided by the condemnor as an alternative to either a total taking or 

a partial taking that would leave an unusable or unmarketable remainder.· 

In at least a few cases, the condemnee may be able to demonstrate that, 

given construction of the public improvement in the manner proposed, the 

public entity is able to provide substitute access or take other steps that 

would be equitable under the circumstances of the particular case. If he 

can do so, Bubdivision (e) prevents acquisition of the remainder. Clearly, in 
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almost every case, some physical solution would be possible. Subdivision 

(e), however, requires that the solution also be "reasonable, practicable, 

and economically sound." To be "economically sound," the proposed solu~ 

tion must, at a minimum, reduce the overall cost to the condemnor of the 

taking. Thus, the cost of the solution plus compensation paid for the 

part taken plus any remaining damages must never exceed the amount that 

would be required to be paid if the entire parcel were taken. The court 

should, moreover, consider questions of maintenance, hardship to third 

persons, potential dangers, and so on in determining whether the solution 

is also "rea sona ble and pra ct i cable. " 

Subdivision (f). Subdivision (f) makes clear that the procedure pro-

vided by this section has no bearing upon the privilege to abandon or the 

consequences of abandonment. The subdivision makes no change in existing 

law. See former Section 1255a and People v. NYrin, 256 Cal. App.2d 288, 

63 Cal. Rptr. 905 (1967). 

Matters Noted for Future Consideration: 

1. Generalize to apply to all condemnors? 

2. Conform to general provisions relating to contesting right 
to take. 

3. Define "larger parcel"? 
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§ 1240.430. Disposal of acquired physical or financial remnants 

1240.430. A public entity may sell, lease, exchange, or other­

wise dispose of property taken under this article and may credit the 

proceeds to1he fund or funds available for acquisition of the property 

being acquired for the public work or improvement. Nothing in this 

section relieves a public entity from complying with any applicable 

statutory procedures governing the disposition of property. 

Comment. Section 1240.430 authorizes the entity to dispose of property 

acquired under Sections 1240.410 and 1240.420. 
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Article 6. Condemnation for Compatible Use 

§ 1240.510. Property appropriated to public use may be taken for cOmpatible 
public use 

1240.510. Any person authorized to acquire property for a particu-

lar use by eminent domain may exercise the power of eminent domain to 

acquire for that use property appropriated to public use if the pro-

posed use will not unreasonably interfere with or impair the continu-

ance of the public use as it then exists or may reasonably be expected 

to exist in the future. I-Ihere property is sought to be taken under 

this section, the complaint, and the resolution of necessity if one is 

required, shall refer specifically to this section. 

Comment. Section 1240.510 makes clear that the authority to condemn 

property includes the general authority to condemn for compatible joint use 

property already devoted to public use. See Section 1230.080 ("property 

appropriated to public use" defined). Section 1240.510 does not contemplate 

displacement of the existing use by the second use; rather it authorizes 

common enjoyment of the property where the second use does not unreasonably 

interfere with the existing use. 

The authority granted by Section 1240.510 is independent of the authority 

contained in Article 7 ("more necessary public use") and is not limited in any 
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way by the rules set forth therein. Likewise, condemnation of property appro-

priated to a public use may be accomplished under Article 7 independent of 

any authority stated in Article 6. It should be noted, however, that, where 

property is taken under more necessary use authority, the defendant may be 

entitled to continue joint use of the property. See Section 1240.630. 

The requirement that the proposed use be compatible with the existing 

use continues prior law that permitted condemnation for consistent uses. See 

former Code Civ. Proc. § 1240(3), (4), (6). The term "consistent" was neces-

sarily imprecise because of the variety of circumstances it embraced. See, 

e.g., City of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287 P. 496 (1930), 

cert. denied 282 U.S. 863 (1930)(abundant water for use of both parties) 

(alternate holding); Reclamation Diet. No. 551 v. Superior Court, 151 Cal. 

263, 90 P. 545 (1907 )(railroad right of way sought on top of reclamation 

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 p. 604, 

_ (1891)(sewer line in highway right of way); City of Los Angeles v. Los 

Angeles Pac. Co.,31 Cal. App. 100, 159 p. 992 (1916)(railway cdmpaoy's electric 

transmission lines and subway on property taken for city park). 

Section 1240.510 continues the basic principle of consistency by re-

quiring that the proposed use not unreasonably interfere with or impair the 

continuance of the existing use or such future use as may reasonably be 

anticipated for the purpose for which the property is already appropriated. 
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See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. 

App.2d 514, 75 Cal. Rptr. 24 (1969); Reclamation Dis~ No. 551 v. Superior 

~,supra. See generally 1 p. Nichols, Eminent Domain § 2.2[8], at 235-

238 (3d ed. 1964). Section 1240.510 does not grant authority to displace 

or interfere substantially with a prior use; the power to displace an exist-

ing use is dealt with in Article 7 (commencing with Section 1240.610). 

Section 1240.510 authorizes any condemnor able to satisfy the require-

ment that its proposed use will be compatible with the existing one to con-

demn the property of any person. Under former law, this point was not clear. 

See san Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. 

App.2d 514, 523-524 n.lO, 75 Cal. Rptr. 24, (1969). Subdivision (3) 

of former Code of Civil Procedure Section 1240 referred only to property 

"appropriated to a public use or purpose, by any person, firm or private 

corporation," thereby implying that property appropriated to public use by 

a public entity could not be subjected to imposition of a consistent use. 

Subdivision (4) of former Section 1240 also dealt with joint use,but the 

subdivision was limited to property appropriated to public use by an irriga­

tion district. However, subdivision (6) of former Section 1240 authorized 

the imposition of "rights of "ay" on property appropriated to public use 

with no limitation as to the person who had appropriated the property to 

public use. In view of the limited nature of the authority granted and the 
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desirability of encouraging common use, Section 1240.510 adopts the latter 

approach and is applicable to all condemnors and all condemnees. 

It should be noted that Section 1240.510 has no effect on the respec-

tive rights of the owner of the underlying fee and any easement holders to 

compensation for the additional burdens imposed by a .condemnor exercising 

the authority granted by this section. Such a situation may call for inter~ 

vention by the owners or a separate inverse action. Cf. Section 1260. 

(owner as party to condemnation proceeding) and People v. Schultz Co., 123 

Cal. App.2d 925, 268 P.2d 117 (1954)(possibility of subsequent action). 

Section 1240.510 requires the plaintiff to refer specifically to this 

section in its complaint where it seeks to exercise the authority granted 

here. If the plaintiff is a public entity, it also must refer to this sec-

tion in its resolution of necessity. 

In certain situations, a plaintiff may be uncertain of its authority 

to condemn under Article 7 and may, therefore, proceed under both that 

article and Section 1240.510. Such inconsistent allegations are proper. See 

Section 1260. and Comment thereto. 

The authority granted by Section 1240.510 does not permit condemnation 

of property made exempt from condemnation by statute. See Section 1240. 
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§ 1240.520. Burden of proof where objection to taking for compatible use 

1240.520. If the defendant objects to a taking under Section 

1240.510, the defendant has the burden of proof that his property is 

appropriated to public use. If it is established that the property 

is appropriated to public use, the plaintiff has the burden of proof 

that its proposed use satisfies the requirements of Section 1240.510. 

Comment. Section 1240.520 states the rules governing the burden of 

proof where the defendant objects to a taking for compatible use. A defend­

ant desiring to contest the taking on the ground that the proposed use will 

be incompatible with the public use to which the property is appropriated 

must raise this defense by objection to the right to take. See Section 

1260.310 et Seq. If the taking is contested, the court must first determine 

whether the property is in fact already appropriated to a public use, and the 

defendant bears the burden of proof on this issue. .£!..:. City of Los Angeles 

v. Los Angeles Pac. Co., 31 cal. App. 100, 159 P. 992 (1916). 1I1here this 

fact is established, the plaintiff must then show that the taking is author­

ized under this article. 
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§ 1240.530. Fixing terms and conditions of joint use 

1240.530. (a) Except as otherwise provided by statute, where 

property is taken under Section 1240.510, the court shall fix the 

terms and conditions upon which the property is taken and the man­

ner and extent of its use by each of the parties. 

(b) If the court determines that the use in the manner proposed 

by the plaintiff would not satisfy the requirements of Section 1240.510, 

the court shall further determine whether the requirements of Section 

1240.510 could be satisfied by fixing terms and conditions upon which 

the property may be taken. If the court determines that the require­

ments of Section 1240.510 could be so satisfied, the court shall per­

mit the plaintiff to take the property upon such terms and conditions 

and shall prescribe the manner and extent of its use by each of the 

parties. 

(c) ,/here property is tsken under this article, the court may 

order any necessary removal or relocation of structures 'or improve­

ments if such removal or relocation would not require any significant 

alteration of the use to which the property is appropriated. Unless 

otherwise provided by statute, all costs and damages that result from 

the relocation or removal shall'be paid by the plaintiff. 
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Comment. Subdivision (a) of Section 1240.530 requires that, in grant­

ing the plaintiff the right to use property appropriated to public use, the 

court !!BY regulate the manner in which the proposed and prior' USEiS will be 

enjoyed. This continues the substa.' :,e of portions of former Code of Civil 

Procedure Sections 1240(3), 1247(1), 1247a. 

The introductory clause of subdivision (a) recognizes that exceptions 

to its ·provisions my be fOUIld. in other statutes. E.g., the Public 

Utilities Commission has exclusive jurisdiction to determine and regulate 

crossings involving railroads (Pub. Util. Code §§ 1201 and 1202), and issues 

involving street and highway crossings may not be subject to judicial review. 

(Cf. Section 1240.150j Sts. & Hwys. Code § 100.2.) 

Subdivision (b) requires that, before a court refuses to allow a taking 

for joint use because the taking does not satisfy the requirements df.' Section 

1240.510, the court must determine whether terms and conditions could be 

imposed on the proposed taking so that it would satisfy the requirements of 

Section 1240.510. If the court refuses to approve the joint use as proposed 

because of a particular feature of the joint use, the court must specify in 

what respect the joint use as proposed fails to satisfy the requirements of 

Section 1240.510 and, where possible, specify the modifications in the use 

as proposed that are necessary in order to satisfy the requirements of Sec­

tion 1240.510. Under prior law, decisions could be found which implied that 
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the court could not review the proposed joint use or indicate what changes 

would be required in the proposed joint use so that the taking would be per-

mitted. E. g., san Bernardino County Flood Control Dist. v. Superior Court, 

269 Cal. App.2d 514, 75 Cal. Rptr. 24 (1969). 

Under subdivision (c), the court may require any necessary removal or 

relocation of structures or improvements if such removal or relocation 

would not require any significant alteration of the existing use. A similar 

provision was found in former Code of Civil Procedure Sections 1240(3) and 

l247a. See Marin County v. Superior Court, 53 Ca1.2d 633, 349 P.2d 526, 

2 Cal. Rptr. 758 (1960). Subdivision (c) provides that the plaintiff will 

normally bear the cost of such relocation although,in some case~ specific 

statutory provisions may allocate all or part of such cost otherwise. For 

a listing and discussion of statutes dealing with the cost of relocation of 

facilities of franchise holders, see 5 Cal. L. Revision Comm'n Reports 186-

190 (1963); 10 Cal. L. Revision Comm'n Reports 353-358 (1971). 

Matters Noted for Future Consideration: 

1. Incorporate an indemnity provision for the defendant • 
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Article 7. Condemnation for More Necessary Public Use 

§ 1240.610. Property appropriated to public use may be taken for more 
necessary public use 

1240.610. Any person authorized to acquire property for a partic-

ular use by eminent domain may exercise the power of eminent domain to 

acquire for that use property appropriated to public use if the use for 

which the property is sought to be taken is a more necessary public use 

than the use to which the property is appropriated. Hhere property is 

sought to be taken under this section, the complaint, and the resolution 

of necessity if one is required, shall refer specifically to this section. 

Comment. Section 1240.610 permits a plaintiff to exercise the power of 

eminent domain to displace an existing public use. (For the definition of 

"property appropriated to public use," see Section 1230.080.) The plaintiff 

may do so only if the proposed use is "more necessary" than the existing 

use. It should be noted, however, that the defendant may be permitted to 

continue joint use of the property under authority granted in Section 1240.630. 

The authority to take property appropriated to public use for a more 

necessary use continues prior law. See former Code of Civil Procedure Sec-

tions 1240(3) and 1241(3) and numerous repetitions of the rule in other pro-

visions. The authority to take property for a "more necessary" public use 
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makes unnecessary the authority formerly granted to a number of condemnors 

to take property "whether the property is already devoted to the same use 

or otherwise." See, e.g., Barb. & Nav. Code § 6296; Pub. Res. Code § 5542; 

Put. Util. Code § 16404; sts. & Hwys. Code § 27166; Water Code § 71693· 

The meaning of "more necessary public use" is given greater specificity in 

the succeeding sections in this article as well as numerous provisions in 

other codes. See,~, Sts. & Hwys. Code § 30402 (use by Toll Bridge 

Authority a more necessary use than any other use except railroad uses); sts. 

& }{;lYS. Code § 31001 (use by Folsom Lake Bridge Authority a more necessary 

use than any other use); Sts. & Hwys. Code § 31201 (use by El Dorado County 

Toll Tunnel Authority a more necessary use than any other use). 

Prior law apparently required a plaintiff seeking to condemn property 

already appropriated to a public use to allege facts showing that its pro-

posed use was a more necessary public use than that to which the property was 

already appropriated. See \,oodland School Dist. v. Woodland Cemetery Ass'n, 

174 Cal. App.2d 243, 344 P.2d 326 (1959). Section 1240.610 eliminates this 

pleading requirement, but Section 1240.620 continues the rule that the con-

demnor has the burden of proving that the proposed use is a more necessary 

public use. 

The authority granted by Section 1240.610 does not permit condemnation 

of property made exempt from condemnation by statute. See Section 1240. 
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§ 1240.620. Procedure for raising and resolving more necessary use issue 

. 1240.620. If the defendant objects to a taking under Section 

1240.610, the defendant has the burden of proof that his property 

is appropriated to public use. If it is established that the proper-

ty is appropriated to public use, the plaintiff has the burden of 

proof that its use satisfies the requirements of Section 1240.610. 

Comment. Section 1240.620 states the rules governing the burden of 

proof where the defendant objects to a taking for a more necessary public 

use. A defendant desiring to contest the taking on the ground that the 

proposed use is not more necessary than the public use to which the property 

is appropriated must raise this defense by objection to the right to take. 

See Section 1260.310 et seq. If the taking is contested, the court must 

first determine whether the property is in fact already appropriated to 

public use, the defendant bearing the burden of proof on this issue. Cf. 

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 p. 992 

(1916). vlhere this fact is proved or otherwise established, the plaintiff 

must then show that its use is a more necessary public use than the existing 

use. 

-71-



The Right to Take EMINENT DOMAIN lAW § 1240.630 

Tentatively approved December 1971 

§ 1240.630. Right of prior user to joint use of property 

1240.630. (a) ~!here property is sought to be taken under Sec­

tion 1240.610, the defendant is entitled to continue the public use 

to which the property is appropriated if the continuance of such use 

will not unreasonably interfere with or impair, or require a signifi­

cant alterstion of, the more necessary public use as it is then 

planned or exists or may reasonably be expected to exist in the 

future. 

(b) Upon motion of the defendant, made within the time permitted 

to object to a taking under Article 4 (commencing with Section 1260.310) 

of Chapter 8, the court shall determine whether the defendant is entitled 

under subdivision (a) to continue the use to which the property is 

appropriated; and, if the court determines that the defendant is so 

entitled, the court shall fix the terms and conditions upon which the 

defendant may continue the public use to which the property is appropri­

ated, the terms and conditions upon which the property taken by the 

plaintiff is acquired, and the manner and extent of the use of the 

property by each of the parties. 

comment. Section 1240.630 provides a right new to california law; 

where property appropriated to public use is taken for a more necessary pub­

lic use, the prior user may continue his use jointly with the more necessary 

-~ 
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use if the continuance will not unreasonably interfere with or impair, or 

require a significant alteration of, the more necessary use. 

Subdivision (a). The test for whether the defendant may continue to 

jointly use the property is comparable to that defining compatible uses. 

Cf. Sections 1240.510 and 1240.530. 

Subdivision (b). In order to have a determination of the right to 

joint use under subdivision (a), the defendant must raise the issue by 

timely motion. The motion may be made alone within the time specified in 

the provisions for challenging the right to take (Section 1260.310 et Seq.) 

or may be made in connection with an objection to the right to take. 

If the defendant makes the proper motion, the court must determine 

whether he is entitled to continue use of the property and must consider 

possible alterations that would enable joint use and, at the same time, not 

require significant alteration of the more necessary use or unreasonably 

impair or interfere with it. 

Matters Noted for Future Consideration: 

1. Incorporate an indemnity provision for the more necessary user. 
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§ 1240.640. Use by state more necessary than other uses 

1240.640. (a) Where property has been appropriated to public 

use by any person other than the state, the use thereof by the state 

for the same use or any other public use is a more necessary use than 

the use to which such property has already been appropriated. 

(b) Where property has been appropriated to public use by the 

state, the use thereof by the state is a more necessary use than any 

use to which such property might be put by any other person. 

Comment. Section 1240.640 broadens somewhat the general rule stated 

under former Code of Civil Procedure Section 1240 and former Government 

Code Section 15856 (Property Acquisition law). Section 1240 provided a 

state priority over private ownership and Section 15856 provided an abso-

lute priority for all acquisitions under that statute. See,~, State v. 

City of Los Angeles, 256 cal. App.2d 930, 64 cal. Rptr. 476 (1967). Sec-

tion 1240.640 not only embraces state acquisitions under the Property Acqui-

sition Law but also under any other authority, most notably by the Depart-

ment of Water Resources and the Department of Public Works. See also 

Water Code § 252 (authority of Department of Trlater Resources to take park 

lands). Specific exemptions or qualifications to the rule of state supre-

macy may be stated elsewhere. E.g., Section 1240.680 (park use presumed 
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"more necessary" than high •• ay use); Sts. & Hwys. Code § 155 (Department 

of Public Works may not take for memorials ,,1 thout county consent); Sts. 

& Hwys. Code §§ 103.5, 210.1 (Department of Public Works may condemn 

parks but shall avoid doing so wherever possible). Also, property appro-

priated to public use by the state may be taken for common use where 

compatible pursuant to Section 1240.510 et seq. and the prior user may, 

under appropriate circumstances, be permitted· under Section 1240.630 to 

continue his use jointly with the more necessary state use. 
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§ 1240.650. Use by public entity more necessary than use by other persons 

1240.650. (a) Vlhere property has been appropriated to public 

USe by any person other than a public entity, the use thereof by a 

public entity for the same use or any other public USe is a more 

necessary use than the use to which such property has already been 

appropriated. 

(b) Where property has been appropriated to public USe by a 

public entity, the USe thereof by the public entity is a more neces-

aary use than any USe to which such property might be put by any 

person other than a public entity. 

comment. Section 1240.650 is similar in substance to former Code of 

Civil Procedure Section 1240(3) except that Section 1240.650 embraces 

all public entities. Thus, for example, Section 1240.650 includes school 

districts which formerly were not included. 

The preference under Section 1240.650 is not merely one of public 

ownership Over private ownership for the same USe but includes any USe. 

Thus, for example, a public entity may condemn the easement of a privately 

owned public utility not merely to perpetuate the utility USe in public 

ownership but also to provide some separate and distinct use. Specific 

exceptions to the rule of public supremacy may be legislatively declared 
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elsewhere. Perhaps the most notable of these exceptions are contained 

in Section 1240.660. Under the latter section, property appropriated by 

any person to the use of certain public entities is protected from sub-

sequent appropriation by certain other public entities. See Section 

1240.660 and Comment thereto. See also Mono Power Co. v. City of Los 

Angeles, 284 Fed. 784 (9th Cir. 1922)(city precluded by former Code of 

Civil Procedure Sections 1240(3) and 1241(3)--now Section 1240.660--from 

condemning property appropriated to use of other governmental entities by 

private corporation). 

Property appropriated to public use by a public ent~ty may always be 

taken for common use by any other person where compatible pursuant to Sec-

tion 1240.510 et seq. 
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§ 1240.660. property appropriated to a public use by cities, counties, or 
certain special districts 

1240.660. Property appropriated to the public use of any city, 

county, municipal water district, irrigation district, transit dis-

trict, rapid transit district, public utility district, or water 

district may not be taken under this article by any other city, 

county, municipal water district, irrigation district, transit dis-

trict, rspid transit district, public utility district, or water 

district while such property is so appropriated to such use. 

Comment. Section 1240.660 codifies prior law under former Sections 

1240(3) and 1241(3) of the Code of Civil Procedure. Section 1240.660, like 

its predecessors, protects property appropriated to a public use by or to 

the use of one of a group of public entities from displacement by any other 

entity in the group. The list of entities in Section 1240.660 conforms to 

that contained in former Section 1241(3). Former Section 1241(3) listed 

a greater number of entities than former Section 1240(3); however, the dis-

crepancy appears to have been unintentional, and the sections were apparent-

ly regarded as interchangeable. See City of Beaumont v. Beaumont Irr. Dist" 

63 Cal.2d 291, 405 P.2d 317, 46 cal. Rptr. 465 (1965); County of Marin v. 

Superior Court, 53 Cal.2d 633, 349 P.2d 526, 2 Cal. Rptr. 758 (1960). The 

term "appropriated to public use" is defined by Section 1230.080. See 
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Section 1230.080 and comment thereto. Former Sections 1240(3) and 1241(3) 

prohibited takings "while such property is so appropriated and used for the 

public purposes for which it has been appropriated." (Emphasis added.) 

This language implied that the property must not only be appropriated but 

also actually used for a public purpose. However, the cases did not so 

construe the section. See East Bay Mun. util. Dist. v. Lodi, 120 cal. App. 

740, 750, 8 P.2d 532, (1932)(" 'used' does not mean actual physical use 

• . • but • • . property reasonably necessary for use" which will be used 

within a reasonable time). The term "used" has accordingly been eliminated 

from Section 1240.660 to conform with the actual construction. Similarly, 

both sections refer.red to takings of "private" property appropriated to the 

use of the respective entities. It was clear, however, that the sections 

were not limited to private property devoted to public use but included 

property owned by public entities as well as by private individuals or cor-

porations. See City of Beaumont v. Beaumont Irr. Dist., .supra (city may 

not condemn property appropriated to use by irrigation district); County of 

Marin v. Superior Court, supra (county road may not be condemned by municipal 

water district); Mono Power Co. v. City of Los Angeles, 284 Fed. 784 (9th 

Cir. 1922)(city may not condemn property appropriated to use of other govern-

mental entities by private corporation). The modifying word "private" has, 

therefore, been omitted. 
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Section 1240.660, like its predecessors, protects property appropriated 

to a public use by the specific defendants listed from displacement only by 

the plaintiffs listed. Thus, for example, a city may not take from a rapid 

transit district--but a school district~-because it is not listed, may both 

take from those listed and have its property taken by those listed without 

regard to these provisions (although the general rule stated in Section 

1240.610 would still apply). 

It should be noted that Section 1240.660 places a limitation only on 

displacement of one user by another. Any entity listed in Section 1240.660 

may take property of any other entity listed for common uses where compat-

ible under Section 1240.510. See, e.g., City of San Diego v. Cuyamaca 

water Co.} 209 Cal. 152, 287 p. 496 (19301 and Turlock Irr. Dist. v. Sierra 

Etc. p. Co., 69 Cal. App. 150, 230 P. 671 (1924). 

Note: The Commission solicits comments on whether the provisions of 

existing law reflected in Section 1240.660 are presently causing 

difficulty, whether Section 1240.660 is needed, and whether it 

should be retained, repealed, or modified. 
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§ 1240.670. Preservation of certain property in its natural condition; pre­
sumption as to best public use 

1240.670. Except as provided in Section 103.5 of the Streets 

and Highways Oode, notwithstanding any other provision of law, the 

fact that property is owned by a nonprofit organization contributions 

to which are deductible for state and federal income tax purposes 

under the laws of this state and of the United States and having the 

primary purpose of preserving areas in their natural condition, and 

that such property is open to the public subject to reasonable restric-

tions and is appropriated and used exclusively for the preservation of 

native plantE or native animals, including but not limited to, mammals, 

birds, and marine life, or biotic communities,or geological or geograph-

ical formations of scientific or educational interest, and further 

that such property is irrevocably dedicated to such uses so that upon 

liquidation, dissolution, or abandonment of or by the owner, such 

property will be distributed only to a fund, foundation,or corporation 

whose property is like"ise irrevocably dedicated to such uses, or to 

a governmental agency holding land for such uses, establishes a rebut-

table presumption of its having been appropriated for the best and 

most necessary public use. The presumption established by this section 

is a presumption affecting the burden of proof. 
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Comment. Section 1240.670 continues without substantive change the 

provisions of subdivision (a) of former Section 1241.9 of the Code of 

Civil Procedure. For special procedural limitations where the property 

described is sought to be taken for state highway purposes, see Section 

103.5 of the Streets and Highways Code. 
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§ 1240.680. Park property; presumption as to best public use 

1240.680. Except as provided in Section 103.5 of the Streets 

and Highways Code, notwithstanding any other provision of law, the 

fact that property is appropriated to public use as a state, re-

gional, county, or city park or recreation area, or historic site 

included in the National Register of Historic Places or state-

registered landmarks, or state wildlife or waterfOlfl management 

area, or state ecological preserve, establishes a rebuttable pre-

sumption of its having been appropriated for the best and most neces-

sary public use. The presumption established by this section is a 

presumption affecting the burden of proof. 

Comment. Section 1240.680 continues without substantive change the 

provisions of subdivision (a) of former Section 121;.1. 7 of the Code of 

Civil Procedure. The term "wildlife or waterfowl management area" refers 

to an area as provided for in Article 2 (commencing with Section 1525) of 

Chapter 5 of Division 2 of the Fish and Game Code. The term "ecological 

preserve" refers to an area as provided for in Article 4 (conrnencing with 

Section 1580) of that same chapter of the Fish and Game Code. For special 

procedural limitations where the property described is sought to be taken 

for state higm;ay purposes, see Section 103.5 of the streets and Highways 

Code. 
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Article 8. Extraterritorial Condemnation 

§ 1240.710. Condemnation outside territorial limits of local public entity 

1240.710. A local public entity may condemn only property within 

its territorial limits except where the power to condemn property out­

side its limits is expressly granted by statute or necessarily implied 

as an incident of one of its other statutory powers. 

comment. Section 1240.710 codifies prior law. Although express statu­

tory authority generally is required, extraterritorial condemnation also is 

permitted where this power is necessarily implied as an incident to the 

existence of other powers expressly granted. See City of No. Sacramento v. 

Citizens Util. Co., 192 Cal. App.2d 482, 13 cal. Rptr. 538 (196l)(implied 

authority); City of Hawthorne v. Peebles, 166 Cal. App.2d 758, 333 P.2d 442 

(1959)(statutory authority); Sacramento Mun. Util. Dist. v. Pacific Gas & 

Elec. Co., 72 cal. App.2d 638, 165 P.2d 741 (1946)(statutory authority). 

See also Harden v. Superior Court, 44 Cal.2d 630, 284 p.2d 9 (1955); City 

of carlsbad v. !o1ight, 221 cal. App. 2d 756, 34 Cal. Rptr. 820 (1963). Cf. 

Mulville v. City of San Diego, 183 Cal. 734, 737, 192 P. 702, (1920); 

McBean v. City of Fresno, 112 cal. 159, lf4 P. 358 (1896). Furnishing sewage 

facilities and supplying water are services for which the power of extra­

territorial condemnation may be implied. City of Pasadena v. Stimson, 
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91 Gal. 238, 27 P. 604 (1891)(sewage)(dictum); ~ity of No. Sacramento v. 

Citizens Util. Co., supra (water). Cf. Southern Gal. Gas Co. v. City of 

Los Angeles) 50 Gal.2d 713, 718, 329 p.2d 289, (1958). Com:pl.re City 

of Carlsbad v. Wight, supra. 

There are a number of statutes that expressly authorize extra terri-

torial condemnation. E.g., Govt. Code § 61610; Harb. & Nav. Code § 7147; 

Health & Saf. Code §§ 6514, 13852(c); Pub. Res. Code § 5540. Such statutes 

are constitutional. City of Ha\rthorne v. Peebles, supra; Sacramento Mun. 

Util. Dist. v. Pacific Gas & Elec. Co., supra. 

A significant limi ta tion on the exercise of extra terri torial condemna-

tion is that the resolution of necessity of a local public entity is not 

conclusive where the property to be taken is outside its boundsries. Sec-

tion 1240.150(b). See City of Hawthorne v. Peebles, supra; Orange County 

Water Dist. v. Bennett, 156 Gal. App.2d 745, 750, 320 p.2d 536, (1958); 

Loa Angeles County Flood Control Dist. v. Jan, 154 Cal. App.2d 389, 394, 

316 P.2d 25, (1957); City of Los Angeles v. Keck, 14 Cal. App.3d 920, 

92 Gal. Rptr. 599 (1971). The "necessity" required to justify extra terri-

torial condemnation is only a reasonable necessity under all the circum-

stances of the case and not an absolute or imperative necessity. City of 

Hawthorne v. Peebles, supra. Phile economic considerations alone may not 
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be sufficient to justify extraterritorial condemnation, considerations of 

economy may be taken into account in determining necessity. Sacramento 

Mun. util. Dist. v. Pacific Gas & E1ec. Co./supra. Compare City of 

carlsbad v. Wight/ supra. 
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Article 9. Preliminary Location, Survey, and Tests 

§ 1240.810. Right to make examinations and tests 

1240.810. Subject to requirements of this article, any person 

authorized to acquire property for a particular use by eminent domain 

may enter upon property to make studies, surveys, examinations, tests, 

soundings, or appraisals or to engage in similar activities reasonably 

related to acquisition or use of the property for that use. 

comment. Section 1240.810 continues without substantive change the 

provisions of subdivision (b) of former Code of Civil Procedure Section 1242. 
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§ 1240.820. Liability for damages 

1240.820. (a) The liability, if any, of a public entity for 

damages to property that arise from the entry and activities men-

tioned in Section 1240.810 is determined by Section 816 of the 

Government Code. 

(b) Any person authorized to acquire property for a particular 

use by eminent domain, other than a public entity, is liable for 

damages to property that arise from the entry and activities men-

tioned in Section 1240.810 to the same extent that a public entity 

is liable for such damages under Section 816 of the Government Code. 

Comment. Section 1240.820 continues without substantive change the 

provisions of subdivisions (c) and (d) of former Code of Civil Procedure 

Section 1242. 

• 'cl> 
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§ 1240.830. consent or court order required in certain cases 

1240.830. In any case in which the entry and activities men­

tioned in Section 1240.810 will subject the person having the power 

of eminent domain to liability under Section 1240.820, before 

making such entry and undert~icg such activities, the person ehall 

secure: 

(a) The written consent of the owner to enter upon his 

property and to undertake such activities; or 

(b) An order for entry from the superior court in accordance 

with Section 1240.840. 

COmment. Except as noted in the COmment to Section 1240.870, Sec­

tions 1240.830-1240.870 continue witboutsubstantive change the provisions 

of former Code of Civil Procedure Section 1242.5. 
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§ 1240.840. Court order permitting entry; deposit of probable 
compensation 

1240.840. (a) The person seeking to enter upon the propert:y may 

petition the court for an order permitting the entry and shall 

give such prior notice to the owner of the property as the court 

determines is appropriate under the circumstances of the par-

ticular case. 

(b) Upon such petition and after such notice has been 

given, the court shall determine the purpose for the entry, the 

nature and scope of the activities reasonably necessary to 

accomplish such purpose, and the probable amount of compensation 

to be paid to the owner of the property for the actual damage to 

the property and interference with its possession and use. 

(c) After such determination, the court may issue its 

order permitting the entry. The order shall prescribe the 

purpose for the entry and the nature and scope of the activities 

to be undertaken and shall require the person seeking to enter 

to deposit the probable amount of compensation in the manner 

provided in Section 1255.110. 

Comment. See the Comment to Section 1240.830. 
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1240.850. At any time after an order has been made pursuant to 

Section 1240.81fO, either party may, upon noticed motion, request the 

court to determine whether the nature and scope of the activities 

reasonably necessary to accomplish the purpose of the entry should 

be modified or whether the amount deposited is the probable amount 

of compensation that will be awarded. If the court determines that 

the nature and scope of the activities to be undertaken or the amount 

of the deposit should be modified, the court shall make its order 

prescribing the necessary changes. 

Comment. See the Comment to Section 1240.830. 
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§ 1240.860. Management of amount deposited 

1240.860. The court shall retain the amount deposited under this 

article for a period of six months following the termination of the 

entry. Such amount shall be deposited in the Condemnation Deposits 

Fund in the State Treasury and shall be held, invested, deposited, 

and disbursed in accordance with Article 10 (commencing with Section 

16429.1) of Chapter 2 of Part 2 of Division 4 of Title 2 of the Govern­

ment Code. 

Comment. See the Comment to Section 1240.830. 
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§ 1240.870. Recovery of damage" and expenses 

1240.870. (a) The owner is entitled to recover from the person 

who entered his property the amount necessary to compensate the 

owner for any damage which arises out of the entry and for his 

court costs in the proceeding under this ·article. In the interests 

of justice, the court may award the owner, in addition to his court 

costs} reasonable attorney's fees in an amount fixed by the court. 

(b) Where a deposit has been mde pursuant to this article, 

the owner may, upon noticed motion made within six months following 

the termination of the entry, request the court to determine the 

amount he 1s entitled to recover under this section. Thereupon, 

the court shall determine such amount and award it to the owner 

and the money on deposit shall be available for the payment of 

such amount. 

(c) Nothing .in this section affects the availability of any 

other remedy the owner may have for the damaging of his property. 

COllllllent. Section 1240.870 continues ,,1 thout substantive change the pro-

visions of subdivision (e) of former Code of Civil Procedure Section 

1242.5 except that Section 1240.870 permits the award of reasonable attorney's 

fees only in the interests of justice--e.g., where the person who entered 

or sought to enter acted arbitrarily and without any reasonable justifica-

tion--whereas former Section 1242.5 contained no such limitation on the 

award of reasonable attorney's fees. 
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