#36.440 9/25/72

Memorandum T72-61

Subject: Study 36.440 - Condemnation Law and Procedure (Approvel of Portions
of Camprehensive Statute for Printing)

Introducticon

This memorandum is an attempt to complete the work on Chapter L of the
Comprehensive Statute--the right to take in eminent domain. We hope to send
this c¢hapter, both statute sections and Comments, to the printer after the
QOctober meeting.

This memorandum presents Chapter U for tentative approval for printing.
Various matters in connection with this chapter are presznted for your con-
sideration and action. Of the matters noted for future consideration follow-
ing some of the right to take sections (Chapter U4 in blue binder), several
are disposed of in this memorandum while others will be deferred until con-
gsideration of procedural aspects of eminent damain., Any other problems of a
substantive nature relating to the right to take that anyone may have should
be brought up at the meeting. Any drafting or technical revisions in the
right to take sections or Comments should be given to the staff at the meeting
so that they can be considered when the material is prepared for the printer

following the meeting.

Technical revisions

Exhibit I (pink) is & list of changes, technical in nature, that the staff

proposea to make in previously approved sections.

Numbering of Eminent Domain Law

Pursuant to the Commission's direction at the September 1972 meeting, the

staff asked the Legislative Counsel for his views on placing the Eminent Domain
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Law at the end of the Code of Civil Procedure as a new Part 5., The Legislative
Counsel responded (Exhibit III--green) that to do so would be "illogical." He
suggested that, if we wished to makes & new Part, we place it immediately fol-
lowing Part 3 (Special Proceedings).

The staff believea that no useful purpose would be served by adopting
the Legislative Counsel's conmpromise suggestion because there are no fresh
numbers availeble following Part 3 and use of a decimal system would still be
necessary. On balance, the staff recommends thet the Eminent Domein Law be

left in the existing eminent domain title of the Code of Civil Procedure.

§ 12b40.040--Property that may be taken

Section 1240.040 needs to be revisad to meke clear that a grant of con-
demnation authority, unless the grant is itself limited, includes authority to
condemn not only real property but also personal property necessary for thé
public use. Exhibit IV (gold) would revise Section 1240.040 accordingly.
Numerous statutes authorize condemnation of "real or personal property” but
some merely authorize condemnation of "property." Revision of Section 1240.040
to make clear that personal property can be condemned would not extend those
condemnation grants that authorize acquisition of "real property" oniy.

The Commission has not previously considered the matter of property ex-
empt from condemnation. There are numercus statutes thet limit the right to
condemn certain kinds of property. For example, some agencies may condemn
property only with the consent of the Board of Supervisors of the county
within which the property is located. Other provisions permit agencies to
acguire property for certain purposes but prohibit the use of eminent domain.
Other sections make particular property immune to taking by all persons. The

staff believes that these are substantive decisions not necessarily within
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the realm of the Commission's procedural statute and has determined not to
tinker with these exemptions from condemnation. BSection 12L0.0UO0 recognizes
that specific statutery limitations such as those described abeove exist, and
the Comment lists scme of them.

Months ago, we wrote to the State Lands Comission asking whether Code
of Civil Procedure Section 1240(2) (16th and 36th secticns of public damain
land included within the boundaries of a national reserve or land withdrawn
from public entry not subject to condemnation) might be repealed but received
70 response. Exhibit V (blue) is a research study indicating that this pro-
vision prabably has some current application; haﬁce, the staff recommends thet
1ts substance be retained. See proposed Publid Resources Code Section 8030.

§ 1240,070-~Property that must be taken--improvements

The general rule is that, where a condemnor takes realty, it must alse
telte structures and improvements affixed to the remlty. Thers are a few
statutory exceptions to this general rule, e.g.,the ability of eertain local
public entities to compel the relocation of reiircad tracks under Cede of
Civil Procedure Section 1248a. The staff sees no reason to tamper with these
rules; hence, Section 1240.070 (Exhibit VI--buff) represents a codification
of former law., See Comment to Section 12L0.070 for discussion.

Section 1240.070 also deals with two related metters not generally covered
in existing law;

{1) The acquisition of structures does, on occasion, leave half a building
which must be shored, sealed, and perhaps reoriented on the property. This
can create substantial demages as well as safety problems., We have received
e request from the City of Los Angeles that authority be provided to acquire
the whole buildipg in such a case. Subdivision (c) of Section 12L0.070 is a
draft of such suthority; it is modeled after an existing special district

provision.
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{2) The prcblem whether equipment is to be classified as structures (and
hence must be taken and paid for) or as personalty (and hence must be removed
by the condemnee at his own expense) has engendered substantial litigetion.

The sttached research study {Exhibit VII~-white) indicates that the trend of
both case and statutory law has been to classify equipment as paert of the
realty because there has been no adeguate moving expense allowance. Since
passage of the relocation assistance act last year, this situatlion haa changed,
and the pressure to classify equipment as part of the realty has diminished.
Nonetheless, it may be ineguiteble to require a businessman to keep or resell
equipment that is not affixed to the realty but that is designed especlally for
use-on the property taken. Code of Civil Procedure Section 1248b provides
that, if such equipment is designed for industrial or manufacturing purposes,
it is deemed part of the realty. The staff believes that equipment designed
for commercial purpoces as well, and installed for use in & fixed location,
should be deemed a part of the realty. Subdivision (a) of Section 1240,070

accomplishes this result.

§ 1240.080~-Ceneral authorizstion to acquire property by purchase, and the like

The staff believes that it is socund poliey to make c¢lear that a public
entity authorized to condemn property for any particular purpose also is
authorized to negotiate a purchase of the property for the same purpose un-
less otherwise provided by statute. Section 1240,080 (Exhibit VIII--pink) is
intended to assure that there are no cases where condemnation is anthorized
but the public entity has inadvertently been deprived of the right to acquire
by other means. Section 1240.080 has several other useful functions:

{1) It permits the repeal of Code of Civil Procedure Section 1266.1 which
provides that, where a city or county is authorized to condemn excess property,

it may also acquire such property by gift or purchase.
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{2) It permits deletion of portions of the special district sections thet
list, by way of illustration only, numerous types of property subject to ac-

quisition by various means, including condemnation.

§ 1240.420--Excess condemnation

At the July 1972 neeting, the Commission revised the wording of Section
1240.420 and requested the staff to redraft the Comment in such a way as to
indicate that it preserved existing case law. The revised statute and Comment
appear in Exhibit IX (yellow). The material relating to challenging the right
to take excess property has been eliminated since this matter will be dealt
with in the uniform procedursl provisions relating to pretrial dispeosition of

right to take issues.

§8_1240.530 and 1240.630--Indemnity in case of joint use

At the December 1971 meeting, the Commission approved the more necessary-
compatible use scheme but requested that the staff draft an indemnity provi-
sion to protect the defendant whose property is taken for compatible use,

In searching for a model provision, the only useful statute the staff has
been able to find is a provision of the Franchise Act of 1937, providing that
grantees of gas and electric franchises must indemnify the granting municipality:

Public Utility Code § 6296

6296. The grantee shall indemnify and hold harmless the municipality
and its officers fram all liability for damages proximately resulting from
any operations under the franchise.

There appear to be no cases construing this section. Adapting this provision

for use in cur eminent damain statute, the compatible use indemnity provision

would read:



§ 1240.530. Fixing terms and conditions of joint use

* %* * * *

_ (d) Where property is taken under this article, the plaintiff shall
indemnify and hold harmless the defendant from all liability for damages
proximately resulting from the use of the property by the plaintiff.
Camment. . . .

* * * * *

The indemnity for the defendant in & taking for joint use provided
by subdivision {d) is based upon a comparable provision in Public Utili-
ties Code Section 6296 (indemnification of municipality by franchise
grantee). See also Section 12L0.630.

The more necessary use indemnity provision would read:

§ 1240.630. Right of prior user to joint use of property

* * * * *

{c) Where the court permits joint use under this section, the
defendant shell indemnify and hold harmless the plaintiff froam all
liability for damages proximately resulting from the use of the prop-
erty by the defendant. '

Comment., . . .

#* * *® * #*

The indemnity for the plaintiff where the defendant is permitied to
enjoy common use of the property provided by subdivision (e) is based upon
a comparable provision in Public Utilities Code Section 6296 (indemmifica-
tion of municipality by franchise grantee), See also Section 1240,530.

Respectfully submitted,

Hathaniel Sterling
Iegal Counsel



Memorandum 72-61

EXHIBIT I

This exhibit liszts changes of e technlcal nature the staff tentatively
intends to make in the right to take chapter before sending it to the printer.
There probably will be further changes {for consistency er clarification) that
result from Commission suggestions and from the process of preparation for

printing.

Section 1240,010

Comment,

page 1, line 2: substitute "limitation" for "requirement"

page 2, line 12: add "County of Los Angeles v. Anthony, 22l Cal. App.2d
103, 36 Cal. Rptr. 308, cert, denied, 376 U.S. 963 {1964); Redevelcpment Agency
v. Hayes, 122 Cal. App.2d 777, 266 P.2d 105, cert, denied, 348 U,8, B97 (1954)."

Section 1240.020

Comment,

page 3, line 1l: delete last paragraphj insert follewing:

If the property authorized to be taken is limited by statutery grant to
property of a certein type--e.g., "natural, open" areas or "blighted” areas--
an attempt to take property other than the type designated by statute is pre-
cluded by Section 1240.020. Cf. 7 P, Nichols, Eminent Demain App. 309 (34 ed.
1970).

Under former law, the right of eminent dowain was delegated to any person
Beeking te acquire preperty for public use. See former Civil Code Sectisn 1001;
Linggl v. Garovotti, 45 Cal.2d 20, 266 P.2d 15 (1955), The Eminent Dawain Law

does not continue this bread delegation of condemnation authority. Specific

statutes continue the condemnation authorization of all presently suthorized
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public entities. Separately enacted provisions also continue the right of scme
types of private persons to condemn for certain public uses., Privately owned
public utilities may condemn for utility purposes. Pub. Util. Code §§ 610-62h,
Mutuel water companies may condemn to irrigate lands that they service. Pub.
Util. Code § 2729. Land chest corporations (Health & Saf. Code § 35167) and
limited dividend housing corpofations (Health & Saf. Code § 34874) may condemn
property for their projects. HNonprofit hospitals may condemn property for

their purposes. Health & Saf. Code § 1427. Nonprofit educational institutions
of collegiate grade may condemn to carry out their functions. Educ. Code § 30051.
Although private persons may no longer condemn for sewers or byroads, they may |
request the appropriate public authority to undertake asuch condemnation on

their behalf, Health & Saf. Code § 4967 (sewers); Sts. & Hwys. Code § 4120.1

(byroads).

Section 1240.030

Comment .

page 4, line 3: substitute "Public entity plaintiffs" for "Condemnors
that are public entities”

page 4, line 5: delete "s" from "Sections'; delete "and 1240.04O"

page 4, line 6: add "r" to "govening”

page 5, line 2: delete "s" from "Secticns”

page 5, line 3: delete "and 1240.0LO"

page 5, line 5: substitute "1260.000 and 1260.000" for "1260.3%0 and
1260,370"

page 5, line 9: delete "to have been adopted"

pege 5, line 10: add the following: '"Keith v. Volpe, F. Supp.

(c.D, Cal. 1972), and Environmentel Defense Fund, Inc. v. Coastside Water Dist.,

Cal. App.3d , Cal. Rptr. (1972)."
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page 6, line 17: substitute for last paragraph the following:

Subdivision (b) generalizes the plan or location requirement formerly
found in Code of Civil Procedure Sections 1242(a) and 1240(6){acquisition of
land or rights of way).

page 7, line 3: substitute "includes" for "involves”

page 7, line 17: substitute for the parenthetical the following: "(right
to take any necessary property or right or interest therein),”

page 7, line 22: substitute for last paragraph the following:

Subdivision (¢) continues former Code of Civil Procedure Section 12L1(2)
to the extent that it required a showing of the necessity for taking the particu-

lar property or a particular intereast therein.

Section 1240.040; See memorandum.

Section 1240,050

Caption., Substitute "Right to acquire property to make effective the prin-
cipal use" for the existing caption.

Text.

page 9, line 2: substitute "use” for "purpose"

page 9, line 4: substitute "use" for "purpose”

Comment. .

page 10, line 6: remove guotes from "public use”

page 11, line 16: substitute "1260.000" for "1260.330"

Section 1240,060: No change.

Section 1240,110

Comment.

page 16, line 18: substitute "1240,120" for "351"
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Section 1240.120

Comment..

page 17, iine 12: add the following paragraph:

Tt should be noted that failure to commence an eminent demain proceeding
within six months after adoption of a resclution of necessity constitutes a

cause of action for inverse condemnation. Section [CCP § 12k3.11.

Section 1240.130: No change.

Section 1240,140: No change.

Section 1240,150

Text.

page 22, line 3: delete "s" from "Sections"

page 22, line 4: delete "and 1240.0WO"

page 22, line 8: delete "s" from "Sections"; delete "and"

page 22, line 9: delete "1240,040"; substitute "is" for "are"

Comment,

page 23, line 3: delete "s" from "Sectiond' ; delete the followings
"and 1240.040 and required by Section 12U0C.13C to be stated in the reaglution
as found end determined by the entity"

page 23, line 7: substitute "The concluasive effect of the resolution of
necessity is constitutionally permissible.” for "Giving the resolution this con-
clusive effect has been upheld against an assertion that the failure to give the
property owner notice and e hearing on necessity and proper location in the
condemtiation proceeding makes the condemnation an unconstitutional taking with-
out due process of law."

page 23, line 16: delete "s" fram "Sections"; delete "and 1240,0k0"

page 23, line 19: delete "s" from "Secticng"; delete "and 12h0,.040"
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page 24, line 2: substitute "1260.000" for "1260.330"
page 24, line U: substitute "defendant" for "condemnee"

page 25, line 8: insert "on the effect”" following "limitation"

Section 1240,210: No change.

Ssction 1240.220: No change.

Section 1240,230

Comment.

page 31, line 6: substitute "1260.000" for "1260,.310"

Section 1240,.310: No change,

Section 1240,320

Text.

page 35, line 1: delete the introductory clause of subdivision (a) and
ingsert the following:

(&) Any public entity authorized to exercise the power of eminent domein te
acquire property for a particular use may exercise the power of emjtient domain to
acquire for that use substitute property if all of the following are established:

page 35, line 11: delete first sentence and insert the following:

(b} Where property is sought to be acquired pursuant to this section, the
resolution of necessity and the complaint filed pursuant to such resolution
shall apecifically refer to this secticn and shall include a statement that the

property is necessary for the purpose specified in this section,

Section 1240,330

Text.
paze 38, line 1: delete introductory clause of subdivision {a) and insert

the following:



(a) Any public entity authorized to exercise the power of eminent domain to
acguire property for a particular use mey exercise the power of eminent domain to
acquire for that use substitute property if all of the following are establisheé:

page 38, line 13: delete subdivision {b) and insert tﬁe following:

(b} Where property is sought to be acquired pursuant to this section, the
resolution of necessity and the complaint filed pursuant to such fesolution

'shall specifically refer to this section and shall include a statement that the

property is necessary for the purpose specified in this section.

Section 1240.3 0

Comment,
page L1, line 10: substitute "1240.320" for "1240.330"
page 42, line 1: delete "See Section 1240.340."

page 42, line L: substitute "1245.000" for "1245.610"

Section 1240.350

At the Septenmber 1972 meeting, the Conmission decided to add utility ser-
vice to this sezction. The new section with Comment adjusted i1s set cut as Ex~

hibit X (green).

Section 1240.360: No change.

Section 1240.410

Comment.
pege 48, line 4: add the folliwing citation: "Cf, former Code Civ. Proc.

§ 1266.1 (cities and counties may acquire excess property by purchase or gift)."
page 49, line 1: substitute for the entire page the following language:

market value or value to another owner). Campare Dep't of Public Works v.

Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968); La Mesa

v, Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762, 30L P.2d 803 (1956).
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It should be noted that, where a partial taking would leave an "uneconcmic
remnant,'" the condemnor must offer to acquire the remnant. Govt. Code § 7267.7.

This section does not specify the procedure to be followed by the entity in
disposing of the property so acquired. That matter is provided for by Section

1240.430.

Section 1240,420: See memorandum.

Section 1240.430: No change.
Section 1240.510

Text.
page 61, line 6:

substitute "acquired pursuant to" for "taken under”
Camment.
page 64, line 19: substitute "12L0.OLG" for "12LD.,

Section 1240.520

Comment.

page 65, line 6
Section 1240.530

L 1]

substitute "1260.000" for "1260.310"

Text. See memorandum.
Compent.
page 68, line 15: add the following citation: "See also Note, Cost Allo~

cetion in Public Utility Relocation in California, 23 Hastings L.J. 898 (1972)."

Section 12L0.610

Text.
page 69, line 5: substitute "acquired pursuant to" for "taken under”
Comment.

page 70, line 21: substitute "12k0.040" for "12k0. "

Section 1240,620: No change,




Section 12L0.630

Text, BSee memorandum,

page 72, line 9: substitute "Article 0 {commencing with Section 1260.000)"
for "Article 4 (commencing with Section 1260.310)"

Comment,

page T3, line 9: substitute "1260.000" for "1260.310"

Section 1240.640: No change,

Section 1240.650: No change.

Section 1240.660: No change.

Sections 1240.670, 1240.680

Due to recent enactments, the staff now believes it iz desirsble to retain
the whole of Code of (Civil Procedure Sections 1241.7 and 1241.9 in the Eminent
Domain Law rather than splitting them between the Eminent Damain Law and the

Streets and Highways Code. The text of these provisions appears in Exhibit IIX

(yellow).

Section 1240.710; Renumber as 1240,810.

Text,
page BL4, line 1: substitute "acquire by eminent demain" for "condemn”

page 84, line 2: substitute "acguire by eminent domain” for "condemn"

Section 1240.810: Renumber as 1240.910.

Section 1240.820: Renumber as 1240.920.

Section 1240.830: Renumber as 12L0.930.

Section 1240.840: Renumber as 12L0.94%0,
-8-




Section 1240.850: Renumber as 1240.950.

Section 1240.860: Renumber as 1240.960.

Section 1240.870: Renumber as 12L0.G70.




Memorandum 72-61
- EXHIBIT II
The Right to Take EMINERT DOMAIN LAW § 1240.670

Ll'entatively approved September 1971
mmbered Qctober 1971
mumbered December 1971

Staff revision September 1972

_§ 12h0 670 Pre tion that rt preigerved in its natural condition by

' nonproﬁt otgnizat%on a%p_ﬂ.‘gte& to mgt necessary use

1240.670. (a) Bxcept as provic%led in Section 1240.690, notwith-
standing any other provision of law, ipmpertzr is presumed to have been
appropriated for the best and mosi n#cessary public use if all of the
following are established: :

(1) The property is owned by a‘nonprofit organization contributions
to which are deductible for state an+ federal income tax purposes under
the laws of this state and of the Unlted States and having the primary
purpose of preserving ereae in theilr| naturel condition.

(2) fThe property is open to tbf public subject 10 reasonable restrice
tions and is appropriated, and used Iiaxc].u:aliv‘el:.r, for the preservation of

pative plants or native animals, including btut not limited to, mammals,

birde, and merine life, or biotic cc)fmmities, or geological or geograph-
ical formations of sclentific or edu~catioml Interest.

(3) The property is 1rrefvocab1£y dedicated to such uses go that upon
liquidation, diseoiution, or aband 1 nt of or by the cwmer, such
property will be distributed only t.q a furd, foundation, or corporation
whose property is likewise irrevocat}ly dedicated to such uses; or to

a governmental agency holding land #or such uses.

£

{b) The presumption established by this section is a presumption
|

affeciing the burden of proof. 1
I, T




The Right to Take EMINERT DOMAIN 1AW § 12L0.670

‘Tentatively approved September 1971
|Renumbered October 1971

‘Rermmbered December 1971

| Staff revision September 1972

Comment.. Section 1240.6T0 contixruesf without substantive change the
provisions of subdivision (a) of former Sj;action 1241.9 of the Code of
Civil Procedure. For special procedural jlimitations where the property
described 1s sought to be taken for stateil highway purposes, see Section

1240.690. l
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The Right to Take EMINENT DOMAIN LAW § 1240.680

Tentatively approved September 1971
Repurbered October 1971

|Renumbered December 1971

|Staff revislon September 1972

§ 1240,680. Presumption that park roperﬁy appropriated to most pecessary use

12h0.680. (a) Bxcept as provided in Sections 1240.690 and 1240.7C0,
notwithstanding any other provision ¢f law, property is. presumed to have
been appropriated for the best and m%st necessary public use if the
property is appropriated io public u%e as any of the following:

(1) A state, regiomal, county, or city park or recreation area.

(2) A wildlife or waterfowi.ma+agement area established by the
Department of Fish and Gane pursuant‘to Sectlon 1525 of the Flsh and Game
Code. é

(3) A historic site included i+ the Netionmal Begiater of Historic
Places or state-regilstered landmarks*

(4) An ecological reserve as p*ovided for in Article & {commencing
with Section 1580) of Chapter 5 of D?vision 2 of the Fish and Game Code.

{v) The presumption eatablishe@ by this section is a presumption

affecting the burden of proof.

Comment. Section 1240,680 coutinuesjwithout substantive change the
provisions of subdivision (a) of_former_S%ction 1241.7 of the Code of Civil
Procedure gnd subdivision (&) of former SLction 5542.5 of the Public Resources
Code. The portion of Section 5542.5(a) wbich described the property
{"whether owned-in fee or lesser title in&erest) leased, or cperated under
& license, manegement egreement, or othe iise") has been omitted in view of

the.broad definition of "property” in Section 1230.070. See also Section
-3~
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The Right to Teke EMIFENT DOMAIN 1AW § 12L0.680
Tentatively approved September 1971
| Remumibered October 1971

| Renuribered December 1971
| 8taff revieion September 1972

1230.080 (defining "property appmpriate%. to public use").

For special procedural limitations w#xere the property deecribed is
sought to be taken for state highway purp%:ses, see Section 1240.690. PFor
special procedurel limitations where the Ii:mperty described is sought to
be taken for clty or county road, street,i or highway purposes, see Section
1240.700.

A
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The Right to Take EMINENT DOMATN LaW § 1240.690

'i'entatively approved September 1971
ﬁeviaed December 1971

enumbered; staff revision
. September 1972

§ 1240.690. Declaratory relief where acquisition for state highway purposes

1240,690. (a) When property de

|
scribed in Section 1240.670 or Sec-
I

tion 1240.680 is sought to be acquireﬁ for state highway purposes, and

such property was dedicated or ﬂevote# to a use described in those sec-

tions prior to the initiation of him route loecation studies, an

action for declaratory relief may be ﬁrm:ght by the public entity

or nonprofit orgenization ocwning suc#a property in the superiar court

to determine the guestion of which public use is the best and most

necessary public use for such property.

(b) The action for declaratory relief shall be filed and served

within 120 days after the California #lighway Coomiseion hes published

in a newspaper of general clrculation

Government Code, and delivered to the

ipursuant to Section €061 of the

public entity or nonprofit organi-

zation owning such property, a writte# notice that a propesed route or

an adopted route inciudes such proper|

zations, the written notice need only

ty. In the case of nonprofit organi-

be given 10 nonprofit organizations

that are on file with the Registrar o}f Charitable Trusts of this state.

{¢} In the declaratory relief acticon, the resolution of the Califcrnia

Highway Commission is not conclusive bvidence of the matters set forth

in Section 1240.030.
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The Right to Take

EMINENT DOMAIR 1AW § 1214-0'.593

Tentatively approved September 1371
Reviged December 1971

Benumbered; staff revision
September 1G72

- (4) With respect to property d%scribed in Section 12L0.670 or
Section 1240.680 which is sought to ﬂe acquired for state highway
purposes: |

(1) If an action for declara.to:iy relief is not filed and served
‘within the 120-day period establisheé( by subdivision (b), the right
%o bring such action is waived and the provisions of Sections 1240.670

and 1240.680 do not apply.
{2) When a declaratory relief 4ct10n may not be brought pursuant
to this section, the provisions of Sé;,ct'ions 1240.670 and 1240.680 do

not apply.

Compent. Section 1240.690 continues jwithout substantive change the
provisione of* subdivision {B) of former Sections 1241.7 end 1241.9 of the

) [ .
Code of Civil Procedure except that the portion of subdivision () that

P

related to trial preference is continued in Section 1240.710,

b
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The Right to Take EMINENT DOMAIN LAW § 1240.700

Staff draft September 1972

§ 1240.700. Declaratory relief where regiﬂnal park to be acquired for city

or county street purposes !

1240.700. (&) Where property déscribed in Section 1240.680 is
sought to be acquired for city or counFy road, street, or highway pur-
poses, and such property was dedicatedlor dewoted to reglomal park or
recreaticpoal purposes prior to the ini}iation of rced, street, or high-
way route lecation studies, an action }or declaratory relief may be
brought in the superlor court by the l+gioml park district which oper-
ates the park or recreational area to d;tem:lne the question of which
public use ig the best and most neceas+ry public use for such property.

{(b) The action for declaratory r+1ief shall be filed ang served
within 120 days after the city or coun+y, as the case may be, has pub-
lished in a newspaper of general circu#ation pursuant to Section 606l of
the Government Code, and delivered to ghe regional park district, a
written notice that a proposed route o& site or an adopted route includes
such property. i

{c) With respect to property dedﬂcated or devoted to regicoml park
or recreational purposes which is south to be acquired for city or
county road, street, or highwyay purpos%s:

(1) If an action for declaratory Eelief is not filed and served
within the 120-day period established h& subdivision (b), the right to
bring such action is waived and the pro%isions of Section 1240.680 do
\

not epply. |
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The Right to Take EMINENT DOMAIN LAV § 1240.700

Staff draft September 1972

(2) When a declaratory relief ‘action may not be brought pursuant

|
to thie section, the provisions of Section 1240.680 do not spply.

Comment. Section 1240.700 continues}without substantive change the
provisions of subdivision {b) of Fformer Séction 5542.5 of the Public Resources
\

Code except that the portion of Section 5$h2.5 relating to trial preference
is continued in Section 1240.710.
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The Right to Take . EMINENT DOMAIN LAW § 1240.710

. Tentatively approved September 1971

Revised December 1971

. Renumbered; staff revision
September 1972

§ 12k0.710. Trial preference

1240.710. An action for declar;*tory relief under Section 1240.690
or 1240.700 shall have preference ov%r. all other civil actions in the
watter of setting the action for hea#ing or trial to the end that any

i

such action shall be quickly heard a#ld determined.

‘Comment. Section 1240.710 continuesiwithm;t substantive change a portlon
of subdivision (b) of former Code of Civi#. Procedure Sections 12L1.7 and
1241.9 and a portion of subdivision (b) o* former Public Resources Code

Section 5542.5.
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Dear John:
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You have asked my advice as to the placement in
the Code of Civil Procedure of the law relating to eminent

As you know, the Code of Civil Procedure was not

Therefore, in

the disposition of material therein, we are not concerned
with any specific guidelines.

to follow

that its inclusion in Title 3 is appropriate.
inglusion of that law in Title 5 following the law on

The law in the several titles of the Code appear

a logical sequence, as follows:

Title 1 - of Courts of Justice

Title 2 « of Civil Actions
Title 3 - of Special Proceedings

of a Civil Nature
Title 4

- of Evidence

Since the law on eminent domain can be regarded
as a special proceeding of a civil nature, it would appear

evidence would seem to be illogical.

and the




Mr. John H. DeMoully - p. 2

On the other hand, I see no reason why the
material should nct be codified in a separate title,
Therefore, I suggest for your consideration, that if it
is desired to place the law in a separate title, it be
numbered “Title 3.5" or it could be given the number
"Title 4" and Title 4 could be renumbered.

As I indicated above, there is no established
guideline to indicate the proper disposition of the
eminent domain law and its disposition at any point will
present no major problem. The only concern I would have
is one of maintaining a logical seguence in presenting
the subject matter.

Ver%kgfuly yours,
/
/

George H. Murphy
Legislative Counsel

GHM:11b
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EXHIBIT IV

§ 1240.040. Right to acquire any necessary right or interest in any type
of property

1240,040. Except to the extent limited by statute, any person

authorized to acquire property for & particular use by eminent domain
may exercise the power of eminent domain to acquire any right or

interest in property of any type necessary for that use.

Comment. Section 1240.040 is both an authorization and a limitation
on the power of condemmation. It provides that & person authorized to con-
demn may take any type of property and any right or interest in such property
but limits this grant only to property that is necessary for the purpose for
which the condemnation is authorized. See Sections 1230.070 {"property"
includes any right or interest in property) and 1240.030 (necessity to
acquire particular property must be established).

The authorization to take any right or interest is generally consistent
with the former law that permitted a public entity to take a fee rather than
merely an easement. See former Code Civ. Proe. § 1239({4){local public entities).
However, under former law, most privately owned public utilities and some
local public entites were permitted to acguire only an essement except in
certain circumstances. See former Code Civ. Proc. § 1239. Moreover, under
former law, the distinction generally made was between taking m fee or an

easement. BSee generally Taylor, The Right to Take--The Right to Take & Fee or

Any lesser Interest, 1 Pac. L.J. 555 (1970). Section 1240.040 permits taking

of the fee or any other right or interest in property. BSee Section 1230.C70

{defining “"property").

wl-




§ 1240.040

The initial proviso recognizes that, if the interest in property authore
fzed to be taken is limited by the statutory grant.{as, for example, where the
statute authorizes scquisition of only an easement), an attempt to take an
interest in the property other than that permitted by the statute is precluded.
Also, 1f the statutory grant to the particular entity is specifically limited
to "real property,"” Section 1240.040 does not extend that grant to include
personsl property. On the other hénd, if the statutory grant of condemnation
authority is to acquire any “property" necessary for a particular use, Sec-
tion 1240.040 makes clear this includes authority to condemn both real and
personal property. See also Section 1240,070 (fixtures installed for use in
fixed location).

The authorization to take property of any type necessary for a particu-
lar use supergedes = former - Code of Civil Procedure Section 1240 which
attempted to list the various types of property that might be taken. The
broad suthorization in Section 1240.040 codifies cases holding that the right
to condemn property has inherent the right to take all interests and all rights

appurtenant. See, e.g., City of Los Angeles v. Hughes, 202 Cal. 731, 267

P. 737 (1927 )(fixtures); People v. Superior Court, 208 Cal. App.2d 659, 25

Cal. Rptr. 363 (1962){dredger tailings)}; Northern Light Ete. Co. v. Stacher,

13 Cal. App. 40k, 109 P. 896 (1910)(water); County of Kern v. Galatas, 200

Cal. App.2d 353, 19 Cal. Rptr. 348 (1962)(oil, gas, mineral.rights). It
should be noted, however, that money is not subject to the power of eminent

domain. Fmery v. San Francisco Gas Co.,28 cal. 345 (1865).

The initial proviso to Section 1240.040 also recognizes that other
statutes may make certaln property exempt from condemnation. For exsmple, an

existing golf course may not be acquired by a city for golf course purposes.

D




§ 1240.040
Govt. Code § 37353(c). Cemetery land may not be taken for rights of way.

Health & Saf. Code $§ 8134, 8560, 8560.5; see Eden Memorial Park Ass'n v.

Superior Qourt, 189 Cal. App.2d 421, 11 Cal. Rptr. 189 (1961). Property with-

in the Aptos Forest is not subject to eminent domain except by specific per-
mission of the legislature. Pub. Res. Code § 5006.2., Certain land in the
public domain may not be taken at gll. Pub. Res. Code § 8030. An existing
airport owned by 8.lccal entity cannot be taken by the Department of Aero-
nautics without consent. Pub, Util. Code § 21632, See generally Article 6

{ commencing with Section 1240.510) and Article ¥ {commencing with Section
1240.610) of Chapter 4 of the Eminent Domain law for limitations on the acquisi-

tion of property appropriated to public use.
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EXHIBIT V
FEDERAL GRANTS OF THE 16TH AND 36TH SECTIONS OF SURVEYED IANDS TO

THE STATES FOR SCHOOL PURPOSES

By Patty Radez

Background

It became customary when admitting states to the union for the federal
government to make "in-place" grants of land to be used for school purposes.
Originally, the grant was of the 16th section of all surveyed land but,with
California and the states sdmitted after it, the grant was of the 16th and
36th sections. Most of these grants went to the :western states. Accompany-
ing the "in-place" grants of specific sections were guantity grants which
were grants of blocks of land to be selected by the state from available
public lands. This land was 1o be used for various lnstitutional purposes.
Related to the "in-place" grants were the indemnity or liesu-selection grants.
These provided that, where the in-place lands were unavailable to the state
because of prior public use or settlement, the state could select other land
from the availlable public domain. There iz no time limit on the lieu selec=
ticn, and the state may opt to wait until federal or other use ceases and
claim the original sections rather than selecting lieun sections. There has
alsc been some contention lately that lieu selections may not be of land more
valuable than the original land.

Federal grants to the state do not pass until the land is surveyed.
Prior to survey, third-party rights may srise under other laws. This is one
reason for the in-lieu grants. Farly land scandals dealt with the sale of land

that had not been officially surveyed and which was then rescld after survey.

-1-



The California Iand Grants

California was granted the 16th and 36th sections for all public lands,
to be used for school purposes, on March 3, 1853. A federal act to "quiet
land titles in California," passed July 23,.1866, granted the state the right
to select other land in lieu of 16th and 36th sections which were unavailable
to the state. Under these grants, Californis received 5,534,293 acres of
land. Much of this land was lmmediately sold and a survey by the California
Conservation Commission in 1912 estimated the state at that point owned approx-
Imately one million acres of school lands.

The original federzl] grants are now continued In k3 U,8.C. Sections
851, 856, 870, and 871. These sections have been amended as recently as 1966
and seem to have current vitality. Sections 852a and b allow the Secretary
of the Interior to establish regulations for the application for unsurveyed
lands and require that lands be surveyed before they mey be transferred.

The federsl statutes are mgtched in the (alifornia Public Resources Code.
Section 6205 requires the State lands Commission to keep records of all school
lands belonging to the state. Sections 6206.5 and 6207 cover the application
for unsurveyed land and the keeping of records of the types and amounts of
land to which the state is entitled. Sectlon T30l gives the commission the
power to sell the school lands and Section 7402 covers the selection of indem-
nity or in lieu lands.

The need for and application of these statutes 1is reflected in the
current status of school lands in California. As of July 1968, California
owned 617,000 acres of school lands. The revenue (rents and the like) from
this land is approximetely three million dollars per year. (California also

contains one of the largest areas of unsurveyed land in any of the western

.



states {much of it near Death Valley). In the years from 1958-1967, California
received 101,153 scres of school lands from new surveys. There still remains
approximately 310,000 acres of unsurveyed scheool land in California. Most of
the land being granted now will result in indemnity or in-lieu grants. There
is some evidence that much of the school lands owned by California are for
sale.

The grant of these lands originally limited their use to "school purposes.”
This was not held to prevent the state from selling the land. Alabama v.
Schmitdt, 232 v.s. 168, 59 L.Ed 555, 3% 8. Ct. 301 (1914). The title to the

land vests absolutely in the state when surveyed. Hibberd v. Slack, B4 F. 571

{c.c. Cal. 1897). However, the funds from the sales usually went into a state
education fund. Article IX, Section 4, of the California Constitution (passed
1849) provided that all revenue from school lands, both from sale and rent,
should go into a state school fund. More recently, these funds have become
less significant in financing education. The California fund was contributing
less than 0.1 percent of the educational budeget per year.2 The Californis
constitutional provision was repealed in 1964 and the fund was paid into the
general fund. The school fund contained $32,983,017 at that time.3 The
legality of abolishing thls fund is unclear. Michigan has glso abolished its
special fund and apparently has a history of using its funds for general pur-
poses-h While the cases indicate that, once title has passed, the state may

do with the land as it pleases, how the lack of a special fund will affect

future grants of newly surveyed lands is unclear. However, California has

1. Public Isrnd law Review Commission, Background Studies, Vol. 7 at 157.
2. Ibild. at 72.

3. Ibid. at hi.

b

Thid. at 15.




received new lands since 1964 and therefore the "school purposes" limitation
gt least does not seem to necessitate e special school fund.

Other limitations were put on the land conveyed. Until 1927, mineral
lande were not subject to the grant, and, if they were +the 16th or 36th
section, the state could select in-lieu land. 43 U.S8.C. Section 570 brought
minerel lands under the grant in 1927 and gave the staies the revenue {rom any
wipneral leases although it was not nade retrospective. However, Section 870
still exempts any land specifically reserved for waterpower purposes. It also

excludes all the lands in Alaska.

galifornia Code of Civil Procedure Section 1240{2)

Section 1240(2) exempts school lands in parks and reserves from the exer-
cise of eminent domain. This section was added to the code in 1915. It zeems
that school lands were receiving some attention at this time. The Report of
the Californis Conservation Commission of 1912 showed that the state still
owned over 8 million acres of lénd. The records apparently were somewhat
scattered, and the Commission recommended a two=-year moratorium on the sale of
school lands until the records could be examined. A blll was passed withdraw-
ing these lands from sale, and bills returning the lands to sale were passed
in 1915 and 1919. The recommendation of the commission was "that the school
lands be examined and determination be made as to what portlons thereof should
be so0ld and what portions retained by the state for transfer to the United
States in lieu of 1lands in a compact body which the state might be able to

exchange therefor to be used as a State Forest Reserve." .75 Report. While

I have not been able to find any follow-up on this report or any legislative

history on Section 1240(2), 1t seems logical that they may be related.

.




The original subdivision (2) read: "Iasnds belonging to this State, or
to any county, incorporated clty or ecity and county, village or town, not
appropriated to some public use" are subject to eminent domain. It was
amended to read as the first part of the section now reads in 1901.

The 1915 amendment may have been in reaction to the case of State v.

Deseret Water, Oil & Irr. Co., 167 Cal. 147, 138 P. 981 (191k). Here, it was

held that school land which had been surveyed and passed to the state and
which then had been included in a national forest reserve was not appropriated
to A public use and was therefore subject to eminent domain. This case was
reversed by the United States Supreme Court (243 U.S. 415, 61 L. Ed. 821,

37 5. Ct. 394 {1917)) which held that, when a forest reservation includes school
lands which had already passed to the state,the state might waive its right

to the section and select other lands in lieu. '"This construction preserves

the integrity of forest reservations, and permits the State to acquire other
lands not surrounded by large tracts in such reservations which are withdrawn
from settlement." (at 420)

In Pacific Power Co. v. State , 32 Cal. App. 175, 162 P. 643 (1916), app.

diemissed 249 U.S. 581, 63 L. Ed. 786, 39 S. Ct. 258, "School lands situated
within the boundaries of a federal forest reservation, which had been surveyed
before they were included in the reservation, may be taken in emlinent demain
proceedings against the State." As the case arose before the 1915 amendment was
passed, 1t was specifically decided without regard to the amendment.

The rationale expressed in Deseretf seems to explain the additlon of the

amendment, and the dismissal of the esppeal in Pacific Power argues for the

necessity of the clause. There are no recent cases on this clause.



Sources:
California Conservation Commission Report (1912)
Public Tand law Revliew Commisslon:
land Grants to States {Revised May 1970)

Background Studies, Volume 7 {page cites)
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EXHIBIT VI

§ 1240.070. Acquisition of fixtures, buildings, structures, and other
improvements

1240.070. (a) As used in this section, fixture- includes equip-
ment designed for manufacturing, industrial, or commercial purposes
and installed for use in a fixed location, regardless of the method of
installation.

(b) Any person who acquires real property by eminent domain
shall acquire at least an equal interest in all buildings, structures,
fixtures, and other improvements located upon the real property unless
their removal or relocation is reguired by statute, by order of the
court or of the Publie Utilities Commission, or by agreement of the
parties.

{c) Any person who acqulres part of a building by eminent domain
may exercise the power of eminent domain to acquire the whole building
along with an easement thereto for the purpose of removal or relocation
1f the severance of the part acquired from the remainder would cause

substantial damage to the remainder.

Comment. Section 1240.070 requires that a condemnor taking the under-
lying fee to property shall also take structures located thereon. This rule

largely contimues prior law. See City of los Angeles v. Klinker, 219 Cal.

198, 25 p.2d 826 (1933}(fixtures on the property taken must be valued and paid
for as part of the realty); former Code Civ. Proc. §§ 1248(1)(property value
assessed along with "all improvements thereon pertaining to the realty") and

1249.1 (“all improvements pertaining to the realty" considered in assessing




§ 1240.070

compensation). See also 42 U.8.C. § 4655(1) (1971) (acquisition of interest
in buildings, structures, and improvements required in federally- alded state
takings). Cf. Sts. & Hwys. Code § 104.}4 and Water Code § 11588 {acquisition
of bulldings or improvements by departments of Public Works and Water
Rescurces upon termination of right of cccupancy of national park and forest
lands).

Improvements required to be taken by Section 1240.070 include all fix-
tures and stiructures affixed to or appurtenant to the land. See, e.g.,

Colusa County v. Hudson, 85 Cal. 633, 24 P. 791 (1890)(graded road); City of

Ios Angeles v. Hughes, 202 Cal. 731, 267 P. 737 {1927 )(nursery stock);

People v. Ganahl Lumber Co., 10 Cal.2d 501, 75 P.2d 1067 (1938)(planing mill,

supply plant, and related fixtures affixed to the land); People v. Klopstock,

24 cal.2d 897, 151 P.2d 641 (1944)}(asphalt plant and appurtenant facilities).
In addition, Section 1240.070 requires the acquisition of certain
equipment that is not necessarily affixed to the land., In this respect, the

section continues former Code of Civil Procedure Section 1248b {eguipment
designed for manufacturing or industrial use in a fixed location) and ex-
pands the type of equipment that must be taken and compensated to include
equipment designed for commercial use in a fixed location. See subdivislon

(a}. Contrast People v. Church, 57 Cal. App.2d Supp. 1032, 136 P.24 139

(1943)(gas station fixtures deemed personalty) and Los Angeles v. Siegel,

230 Cal. App.2d 982, 41 cal. Rptr. 563 {1964)(restaurant equipment deemed
personalty ).

Although Section 1240.070 supplies the general rule that structures
must be acquired in eminent domain proceedings, special statutes may permit

or require relocation, or the parties may agree to relocate. See, e.g.,

~Da




§ 1240.070C
Pub. Util. Code § 7557 (court-ordered relocation of railrcad structures in
certain cases) and 30503 (Public Utilities Commission consent to sbandonment,
removal, relocation, or use of railroad property by Southern California
Rapid Transit District).
Subdivigion (c) is derived from Los Angeles County Flood Control Act

(Cal. stats. 1915, Ch. 755), § 16-3/4 (added Cal. Stats. 1949, ch. 449, § 7).

Matters noted for future consideration:

1. Method of valuation of fixtures and improvements.

2. Allocetion of award between landlord and tenant.
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MACHINERY, EQUIPHENT, AND PIKTURES*

. ¥his study was mede for the California Lew Revision Comuission by the

law firm of H{ll, Farrer & Burrill, lLos ’@geléa; This study e an extract

from pages c-as--c-a? and c-;s--c-aé of Rﬂcmendntion a.ml Stugg Relatﬂ

to The Reimbursement of Moving Expenses wuen Prupertg is Acguired for Publi

Use, 3 CAL, LaW REVISIOH COMM™N, F.EP., mq & STUDIES at C-1 (1951) No

part of this study may be published withoqt pricr written conaent of the

- Commission.

The Commission assumes no responsibility for any statement made in this
1

study and no statement in-this study is ta be attributed to the Cmﬁiuion.

The Commission’s action will be reflected \in its own recamendation which

will be separate and distinet from this tm\v The Cmmisa:lan should not dbe

considered 83 havinimade a reconmendatiorg on & particular subject until the

final recommendation of the Commission on that subject has been submitted to

the Leg;. slature.

Coples of this study are furnished to interested persons sclely for the

purpose of giving the Commission the benef'it of the views of such peraons

and the study should not be used for any o[bher Jgurpose at this time,
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A STIDY
réla.t:lng La-
MACHINERY, RQUIPMERT. ARD FIXPURES

Kote: This sh:dy is an extract from pages c-as--c-a'r and G- -c-
ormamenﬁatimandstm Relating ‘tommiabnrmntofﬁ- ﬁ
BXpe , operty _ counived

Maoving of Fixtures Smrad From Realty

In light of the pattern end policy ymgmmngeosummondm
tion cases, the couris often adopt a od to circomvent this regiric.
tion by declaring that the properties to be moved {e.g., machinery, ap-
phanﬁes and the like) constitnte permanent fixtures and, therefore, are

55 Most courts have adppted & liberal definition of “‘fix-
tnru”tormedythademalefm eoat3. % Only & minority of the
couxrts refuse to vetmburse owners for *“fixtures'’ that can be removed. ™

Presantly, ander California law, affixed to the realty must
be taken and paid for by the co: . Code of Civil Procedure Sec-
tionl%&promdesthattbewm or referce must aseertain and

1 Thavﬂneofthepmpmymnghtmhwﬁmmd,ndcﬂ
mﬂwﬁ: therson pcrtmhg to the really. . {Bmphuis

. and Civil Code Section 660 provides:

A thing is deemed to be affixed to land when it is attached to it
by roots, asmthemeofmmns,orshmbs,ormbdﬁedm
lt,aslnthemofwaﬂs ‘permanenily resting upon it,
the case of baildingn; or ; tly attached to what in us
permanent, as by means of cemdnt, plaster, nails, bolts, or screws;
except that for the purposes of sale, emblements, industrial grow.
mgampsmdﬁmgnatmhadm‘orfomngparto!thshnd,w}deh

agrmmbemendbeforepaleornnderﬂumtmctotﬂa,
shallbotre&tedasgmdsandbe'gﬂveme&bythpmnmnsa!the
title of this code regalating the skles of goods.

Perhaps the leading Californis case on this question iz Cify of Los
Angeles v. Klinker ™ In that case the main building of the Los Angeles -
Times was especially desigmed and construeted to accommodate the
parmanent installation of the large »reues and related machinery
essary to the publication of a daily agpwspaper. Tha California Suprem:

Court held that the large newspaper presses, a large antoplate muhina,
composing equipment {consisting of 40 linotype machines ecomplete
with electrical conduwits and w and drainage systems}, proof-
presses, saw trimmers, imposing stee! cabinets and cases, en-
graving equipment and other items jwere, within the meaning of See- -
tHon 1248, improvements pertmnmg the realty. The ecurt considersd
natonlythedmrmeof“ﬁxtw ' which depends upon the method

of annexation to the realty, the in nofthe;mmmskingthe
annexation and the purpose for w the property is used, but also
%ﬂdoetrineof“mns@ethem tion.'* Tn this connection the conrt

Here we have not only the manmer oflannmuon of the fixtures
sund the purpose for which the premises were used, but we have ths’
acumdenndnetottheownarmmmhngthmﬁ:umsmd,m

o Commant, Hwninent Domain TValuations Redevalogmant: Imoidental
87 !‘u-uz..r C-L 73 tlﬁsﬂ q‘ o dow of #

Lossss,
. ®Hee Nuo 12 Txess L. ;nu)m-uznnlohnc.wm-w

s-'.“ :n,usywun 58 nrhm D.C. Cir. 1933
e gt i PP e < 3.
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viewed as a whole, we are unable to escape the conclusion that wo
much of the fixtures es are denpted in the record by the term
“processing egquipment’’ are, actualiy or constrnmvely an i
provement of the real property. %

Although the Klnker ease involved only the property of an owner,
the Suprame Court of California in People v. Klopstook 7 snbssguently
bkeld that trade fixiures, regarded as personalty between the tenaut snd
the landowner, may, as between ihe tenant and the eondemming body,
be regarded as part of the realty for the purpose of compensation.™

There is a similarity of reasoning een taxation and condempation
eases.™ In Southern Cal. Tel. ‘Co, v. Biats Board,™ » taxation eass, the
California Supreme Court held that even such items as the telephons
operators’ head sats, breast peis and stools, althongh not physieally at-
tached to the realty, were under the dottrine of eonstrnsetive annexaiion
npnrtottherealtyforthepu:pmhfmtwn The court eited and
relied upon Cily of Los Angelas v. Kl

There is 8 congiderable body of anthority in Californis to
the effect that trade fixtures, machin andequipmtmapsrto!
the realty for purposes of condemnat‘:g; However, it is alao true that
each ease turns on its apecific facta, consequently no nniform rule
can be Iajd down. For example, in P, v. Church,’ s California case,
the eourt held that gasoline pumps and an swto Imbrication hoist were
not real property. The court, although|meogninng ‘the doetrine of éon-
gtractive annexation as set forth in thel
the eontrolling consideration was whether the property could have been
removad without damage to the freshold or substantially impairing its
value, This appears to be similar to the rationals of the souzxt in Peopls
ez rel. Dapt. of PW. v. Auman,™ di on page C-18 sepra.

During the 1957 Session of the nre, Section 1248h of the
Code of Civil Procadare was enacted. It providea:

Equipment degigned for manufacturing or industrial purposes -
and instslied for use in a fixed lo¢ation shall he deemed & part of

the reaity for the purposes of ebndemnation, regardless of the
method of installation.

This section, although affording some relief from the uncertainties’
of case law, is not a complete answer] In the first place it ia Yimited
to equipment designed for manufacturing or industrial purposes. It
does not cover eommercial esta ta sneh 'ag bars,
metels or ordinary residential type prpperty In addition it is, by its
terms, lmited to equipment installed for use in a “‘fived loeation’’ and
thus does not congider the doctrine of jcounstractive annexation.

The quéstion of what constitutes a fixtare or improvement pertaining
1o the realty is relevant to the qumuonofwhetherthemdrmv
ing and reloeating personal property ghould be allowed in condemme-

™72 at 209-10, 36 P.24 at &
nd Catid 8 97, 151 P24 e usﬂ)
A sbe Ci 'of Loa Angeles 7.

?1. lPtG.!li{l $27),

ummghnm\r It mm Cal3d 8%, 178 £.24 513 (1048
w13 Calid 187, 81 244 482 ;nﬁ:. >
n A1 Cal. 198, 25 P.54 835 (1382

csh 1032, 136 F.38 135 (1944},
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tion cases. Under the existing California law.the condemnor must take
ard pay for all improvements pertaining to the reslty.™ .Bmusa an
owner.or tenant iz not entitied ic any moving expenses, it i gene_rdly
to his advantage to contend that ail fixturek, trade firtares, machinery
and equipment are real property. Hven though he may be sble to use
the fixtares or equiproent in another location, if he canmot resover
for the expense of moving and relocating them he suffers a pecuniary
loga b the eondemnation that can be avoided only by “‘selling’’ them to -
the condemnor, On the other hand, it is generally true that the eop-
demning body has no need for the fixtures or equipment. However, if
the court rules that the. flxtures are a part of the realty, ihe eon-
demning body must pay for them and salvage whatever it can by
relling them to the highest bidder. ‘ )

Code of Civil Procedure Section 1248b

. An additional guestion to be considered is whether, in visw of the
possibility of the enactment of a ing costs statute, Bestion 1248H
of the Code of Civil Procedure, either ay it presently exists or as it
-might be revised, would be guperfinons. ' .

: & practical point of view, it wonld be more just to retain Sec-
tion 1248b and amend it 1o provide that &
fixturen either as personalty or realty.
to remove fixtures, trade fixtures,
cover his setual cost of moving when
land condemnod would continne to have in a new location. I the
owner were permitted to realize thig valus, it would be unnesessary for
the eondemnor to pay for the fixtures in (the condemnation aetion. In
those instances whers the coxt of moving|is lsss than the fair market
value of the fixtares, the condemnor w gain. In no event would the
payment bé mors thar the amonnt thas otherwise have heen paid
i the condemnation action, simce would be limited to the
valoe of ths sguipment appraised as part|of the realty.

‘While it may well be argned that the exi of Seotion 1248b as
revised, particularly in light of a moving coat statute, would st times
enable & condemnee to foree the sondemnor to purchase his business

equipment at the market price and thus bimself in a position to
purchage 13 new equipment Inrgely at public expense, the wwaal
sitnation that jostifies the revision would Be otherwise. More oftan than

not, the sondemnes-owner of either man ing or industrial prop-

erty finds that equipment located | is of greatly limited wtility

and valne, if not altogether nseclass, in a site,
Ay additionsl reagom for granting a

the designated squipment either a8 realty |{enabling him to be paid its

value} or as personalty (enabling him to be reimbumed to 3 degree for
rexgoval costs under the moving statute), is the limitation in
the proposed moving coets statnte, The codts statute, whether it
containg & 25 per cent Ximitation or, in ive, whether it eon-
tains & monetary limitation upon the i the condamnes way re-
cover, will on a number of oscazions fail 3o provide full compensation
to the eondemmesn for hiz moving Consequently, if » . "
nee is confronted with the faot that the compensation under the moving

costs statute will pay oxly & small part of the acival sost of removing
his equipment, ke might prefer to have his equipment designated as a
- fixtare belonging

to the realty. By making| the iatter eleetion, he would

be more fully compensated for the loss ha i Thus, unless & i

costs statute effords the condemnee his entire eosts of removal, he

be granted the opportunity to make the stated election. .
Seetion 1248b shonld also. be revised to reduce the uncertainty that

now exists prior to the time of trial as to what constitutes a fixtare. This
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Memorandum 72~51

EXHEIBIT VIII

§ 1240.080. Acquisition by gift, purchase, lease, or other means

1240.080., Except to the extent limited by statute, any publie
entlty authorized to acquire property for & particular use by
eminent domeln may also acquire such property for such use by grant,

purchese, lemsse, gift, deviee, contract, or other means.

Comment. Section 1240.080 makes clear that a public entity is author-
ized to acquire property by negotiation or other means in any case in which
it may condemn property. See also Govt. Code § 7267,1(a)(public entity
shall make every reasonable effort to acquire resl property by negotiation).
This general authority is, of course, subject to eny limltations that mey be
imposed by statute. BSee, e.g., Govt. Code § 15854 (acquisition under the
Property Acquisition Law must be by condemmation except in certain clrcum-
stances). -

Section 1240,.080 makes unnecessary the detalled listing of various
types of property that may be acquired under specific statutes authorizing
acquisition by eminent domain and other mesns. See Sections 1230.070
{"property" defined) and 1240,040 (right to acquire any necessary property
or right or interest therein). Section 1240.080 supersedes former Code of

Civil Procedure Section 1266.1 {gift or purchase suthorized for certain

purposes).



Memorandum 72-A1

EXHIBIT IX

The Right to Take EMINENT DOMAIN LAW § 1240.h420

Tentatively approved July 1970
Revised July 1972

§ 1240.420. Condemnation of physical or financial remnants

1240.420. ({a) Whensver a part of a larger parcel of property is
to be acquired by a public entity by eminent domein and the remainder,
or a portion of the remainder, will be left in such size, shape, or
condition as to be of little market value, the public entity may exer-
cise the power of eminent domain to acquire such remainder or portion
thereof in accordance with this section.

(b) Where property is sought to be acguired pursuant to this sec-
tion, the resclution of necessity and the complaint filed pursuant to
such resolutioh shall specifically refer to this section. It shall be
presumed from the adoption of the resolution that the taking of the re-
mainder, or portion of the remainder, is authorized under this section.
This presumption is a2 presumption affecting the burden of producing
evidence.

{c) The court shall not permit a taking under this section if the
defendant proves that the public entity has a reasonable, practicable,
and econcmically sound means of avoliding or substantially reducing the
damages that otherwise would cause the property sought to be taken under
this sectionto be of little market value.

(d) Nothing in this section affects (1) the privilege of the public
entity to abandon the proceeding or abandon the proceeding as to particu-

lar property or {2) the consequences of any such abandonment.

-1-



The Right to Take EMINENT DOMATN LAW § 1240.k20

Tentatively approved July 1970
Reviged July 1972

Comment. Section 1240.420 provides a uniform standard for determining
when excess property may be taken to eliminate a physical or financial remnant
that otherwise would remain after a partial taking. The section supersedes
Section 1255 of the Code of Civil Procedurs, Sections 100130.5 and 102241 of
the Public Utilities Code, Section 104.1 and 943.1 of the Streets and Highways
Code, Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various
provigions of uncodified special district acts.

Subdivision (a). Subdivision (a) states the rule to be used by the court

in determining whether a physical remnant or financial remnant may be taken by

eminent doemein. With respeect to physical remnants, see Kern County High School

Dist. v. MecDonald, 180 Cal. 7, 179 P. 180 (1919); Pecple v. Thomas, 108 Cal.

App.2d 832, 239 P.2d 91U (1915). As to the concept of "financial remnants,”

see Dep't of Public Works v. Superior Court, 63 Cal.2d 206, L35 P.2a 3h2, A5

Cal. Rptr. 3k2 (1968).

The test under subdivision {a} is essentially that stated in Dep't of Pub~

lic Works v, Superior Court, supra, sxcept that the confusing concept of "exces-

sive' damages is not used. A rzmnant may be taken if it would be left in "such

14

size, shape, or condition as to be of littls market value." The "of little
market value" concept is a flexible one; whether the remnant mey be taken is to
b2z determined in light of the circumstances of the particular case. Thus,

the remnant may have relatively little market value, Tor example, 1f it is

totally "landlocked" and no physical solution is practical, or iz reduced be-

neath minimum zoning size and there is no reasonable probability of a zoning

-2a



The Right to Take EMINENT DOMATN LAW § 1240.420

Tentatively approved July 1970
Revigsed July 1972

change, or is of significant value to only one or few persons (such as ad-
joining landowners), or is landlocked and has primarily a speculative value
dependent upon access being provided when adjacent land is developed and the
time when the adjacent land will be developed is 2 matter of speculation. See,

e.g., Dep't of Public Works v. Superior Court, supra; State w. Buck, 226 A.2d

84a (N.J. 1968). The test under subdivision (a) is the cbjective one of market-
ability and market value generally of the remainder., Compare Section 1240.410
{purchase of remmants).

On the other hand, a usable and generally salable piece of property is
neither a physical nor financial remnant even though its "highest and best
use" has been downgraded by its severance or a serious controversy exists as

to its best use and value after severance. @See, e.g., La Mesa v. Tweed &

Gambrell Planing Mill, 146 Cal. App. 762, 304 P.2d 503 (1956); State Highway

Comm'n v. Chapman, 4L6 P.2d 709 (Mont. 1968). Likewise, Section 1240.L20 does

not authorize a taking of a remnant (1) to avoid the cost and inconvenience of
litigating damages, (2) to preclude the payment of damages, including damages
substantial in amount in appropriate cases, (3) to coerce the condemnee to
accept whatever value the condemhor offers for the property actually needed
for the public project, or (4) to afford the condemnor an opportunity to
“"recoup' damages or unrecognized benefits by speculating as to the future
market for the property not actually devoted to the public project. See Dep't

of Public Works v. Superior Court, supra.

-3~



The Right to Take EMINENT DOMAIN LAW § 12L40.420

Tentatively approved July 1970
Revised July 1972

The phrase "porticn of the remainder™ is used to allow for the case in
which a taking affecting a parcel leaves more than one remnant (E;§L= the
severance of a ranch by a highway so as to leave remnants on both sides of
the highway). In certain cases, the taking of only one remnant (E;E;’ "a
portion of the remainder”) might be justified. The term does not mean or
refer to artificially contrived "zones" of damage or benefit scmetimes used

in appraisers' analyses.

Subdivision (b). Subdivision (b) requires a specific reference in both

the resolution and the complaint to Section 12L0.420 as the statutory basis
for the propesed taking; it does not require either the recitation or the
pleading of the facts that may bring the case within the purview of the sec-

tion. See Pagple v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 {1969).

A resoluticn that refers to this section gives rise teo a presumption that the
taking is authorized under this secfion. Thus, in the absence of a contest of
that Issue, the subdivision permits a finding and judgmeznt that the remainder
be taken. However, the presumption is specified to be one affecting the bur-
den of producing evidence (see Evid. Code §§ 603, 604) rather than one affect-
ing the burden of prcof (see Evid. Code §§ 605, €06). Accordingly, the bur-
dzn of proving the facts that bring the case within the section 1s left with

the plaintiff (i.e., the condemnor). 8es Pegple v. Van Garden, 226 Cal. App.2d

634, 38 Cal. Rptr. 265 (1964); Pzople v. O'Connell Bros., 204 Cal. App. 34,

21 Cal. Rptr. 890 (1962). In this respect, the subdivision eliminates any

by



The Right to Take EMINENT DOMAIN LAW § 12bo.h20

Tentatively approved July 1970
Revised July 1972

greater effect that might be attributed to the resclution fcompare People v.
Chevalier, 52 Cal.2d 299, 340 P.2d 603 (1959)) or that might be drawn from a

legislative (see Ccunty of Los Angeles v. Anthony, 224 cal. App.2d 103, 36 Cal.

Rptr. 308 {1964)) or administrative (ses County of San Mateo v. Bartole, 184

Cal. App.2d 422, 7 Cal. Rptr. 569 (1960)) determination or declaration as to
"public use."

As to the time and manner of raising the issue whether a taking is author-
ized under this section, see Section 1260.000.

Subdivision (). This subdivision permits the condemnee to contest a tak-

ing under this section upcn the grounds that a "physical solution" could be
provided by the condemnor as an alternative to either a total taking or a par-
tigl taking that would leave an unusable or unmarketable remainder. In at
least a few cases, the condemnse may be able to demonstrate that, given cot~
struction of the public improvement in the manmner proposed, the public entity
is able to provide substitute access or taks other steps that would be equitable
under the circumstances of the particular case. If he can do so, subdivision
{c} prevents acquisition of the remainder. (learly, in almost every case,
some physizal solution would be possible. Subdivision (c), however, requires
that th2 solution also be "reasonable, practicable, and econamically sound.”
To be "econcmically sound,” the proposed solution must, at a minimum, reduce
the gverall cost te the condemnor of the taking. Thus, the cost of the solu-

tion plus campensation paid for the part taken plus any remaining damages

-5



The Right to Take EMINENT DOMAIN LAW § 1240.k20

Tentatively approved July 1970
Revised July 1972

must never exceed the amount that would be required to be paid 1f the entire
parcel were taken., The court should, wmoreover, consider questions of main-
tenance, hardship to third persons, potential dangers, and sc on in deter-
mining whether the scolution is also "reasonable and practicable,”

Subdivision {d). Subdivision (d} makes clear that the procedure provided

by this section has no bearing upon the privilege to abandon or the conse-
quences of abandonment. The subdivision makes no change in existing law.

Sse former Section 1255a and Pegple v. Nyrin, 256 Cal. App.2d 288, 63 Cal.

Rptr. 905 {1967).



Memorandum T2-61
EXHIBIT X

The Right to Take ) EMINENT DOMAIN LAW § 1240.350

Tentatively approved April 1970
Revised May 1970

Revised July 1970

Revised September 1970
Renumbered Jamary 1972
Revised September 1972

§ 1240.350, Condemnation to provide mccess to public road

1240.350. (a) Notwithstanding Section 1240.330, whenever a
public entity acquires property for a public use and exercises or
could have exercised the power of eminent domelin to acguire such
property for such use, the public entlty may exercise the power of
eminent domain to acquire such additional property, as appears
reasonably necessary and appropriste after taking into account any
hardship to the owner of the additional property, to provide utility
service to or access to a public road from any property that is not
acquired for such public use but which is cut off from utility
service Or access to a publlc road as a result of the acquisition by
the public entity.

(b) Where a public entity has furnished or committed itself
to furnish, sccording to a specific plan, utility serviee or access
to property cut off from utility service or sccess to a public road
as a result of the acquisition of property for public use by the
public entity, such fact shall be taken into account in determining

the dammge to the property which is not scquired for public use.




The Right to Take EMINENT DOMAIN Law § 1240.350

Tentatively approved April 1970
Revised Mgy 1970

Revised July 1970

Revised September 13970
Renumbered January 1972

Revised September 1572

Comment. Section 1240.350 provides explicit statutory recognition
of the right of a publlc condemnor that acquires property for a publlic use
to condemn such additlonal property as is necessary to provide utility
service or access to property not taken that would cotherwise lack utility
service or access as 8 result of the acquisition. The utility service or
access road need not be open or availsgble to the general public. Under
former law, the right to exercise the power of eminent domsin for such pur-
poses probably would have been implied from the right to take property for
the public improvement itself. Such a taking would be a taking for a-.

public use. E.g., Department of Public Works v. Farina, 29 I11.2d4 47k,

194 N.E.2d8 209 (1963); Pitznogle v. Western Md. R.R., 119 Md. 637, &7 A.

917 (1913); Iuke v. Mass. Turnpike Auth., 337 Mass. 304, 149 N.E.2d4 225

(1958); North Carolina State Highway Comm'n v. Asheville School, Ine:, .

N.C. » 173 S.E.2d 909 (1970); Mpy v. Ohio Turnpike Comm'n, 172 Ohio St.

555, 178 N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohioc

st. 567, 178 N.E.2d 923 (1962}.

Section 1240.350 is related to Section 1240.330 but is intended to
resolve somewhat different problems and is accordingly guite different in
content. Frequently, where property is acquired for a major engineering-
oriented project, such as & freeway or irrigation canal, parcels not acquired

will be deprived of utility service or access to & public roed. To restore

-




The Right to Take - EMINENT DOMAIN LAW § 1240.350

Tentatively approved April 1970
Revised May 1970

Revised Juhe 1370

Revised July 1570

Revised September 1970.
Renumbered Jaruwary 1972

Revised September 1972

these parcels to a useful 1life and, in doing so, to aveld claims of substantial
severance damgge, & condemnor is authorized to’ provide substitute utility eervice
or gccess in connection with the improvement itself. Although the agreement
of the gwner of the landlocked parcel will generally be obtained, this is
not & prerequisite here. Contrast Section 1240.330(a)(1). The owner is not
being compensated for property taken; the condemnor is simply minimizing the
damage to property retained by the owner. The substitute utility service or
access will by necessity be located in the general vicinity of the improve-
ment and 1t is unnecessary to provide such a requirement here. Compare Sec-
tion 1240,330{a)(2). Subdivision (a) of Section 1240,350 requires the con-
demnor to consider and to minimize the hardship to the owner of both the
landlocked parcel and the substitute property; however, in contrast with
Section 1240.340, no special procedural safeguards are set forth here, and
the condemnor's resolution of necessity will generally be conclusive as to
issues of necessity. See Sectlon 1240.150 and Comment thereto (effect of
resolution of necessity).

Subdivision (b) of Section 1240.350 is included to insure that, where
a8 condemnor provides utility service or an access road to property to re-
place lost utility service or access or commits itself to making such pro-
vision, the provision or offer will receive proper consideration as a miti-

gating factor in determining compensation for the damasge, 1f any, to the

- 3.



The Right to Take EMINENT DOMAIN LAW § 1240.350

Tentatively approved April 1970
Revised May 1970
Revised Juie 1970
Revised July 1970
Revised September 1970
Renumbered Jaruary.l19372
Revised September 1972

property not acqu%red. Obvicusly, where the work has not been completed,
there must be a specific plan which indicates not only what utility service
or access will be substituted but equally important when such utility
service or access will be provided. In the latter situation, in determin-
drg any damages to be awarded, proper consideration must be given to the
fact that utility service or access will not be immediately provided.
Section 1240.350 provides discretionary authority for the condemnor
to provide utility service or access. Where the condemnor does not choose
to avail itself of this suthority, an owner of property has no right to
force such a physical solution upon it but is limited to the recovery of
damages except as provided in Bection 1240.420. It should be noted, how-
ever, that, in the case of lost access, the owner may at any time eeék
geparate relief under the Street Cpening Act of 1903. BSee Sts. & Hwys.

Code §§ 4008, h008.1, #120.1.

~be
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The Right to Take EMINENT DOMAIN IAW § 1240.010

Tentatively approved June 1370

CHAPTER 4. THE RIGHT TO TAKE

Article 1. Genersl Provisions

§ 12540.010. Condemnation permitted only for a public use

1240.010. The povwer of eminent domain may be exercised only
to sacquire property for a public use. Where the Legislature pro-
vides by statute that a use, purpose, cbject, or function is one
for which the power of eminent domain may be exercised, such ac-
tion is & declaration by the Legislature that such use, purpose,

object, or function is & public use.

Comnent. The first sentence of Section 1240.010 reiterates the basic
constitutional requirement.that property may be acquired by eminent domain
only for "public use." Cal. Const., Art. I, § 14; U.S. Const., Amend. XIV.

The second sentence is included in Section 1240.010 to avoid the need
to state in each condemnation euthorization statute that the taking by
eminent domain under that statute is & taking for a8 public use. For example,
Section 104 of the Streets and Highways Code authorizes the acquisition of
property by eminent domein for state highway purposes. Section 1240.010
provides that such legisistive action is also deemed to be a legislative

declaration that use for state highway -purposes cons{ltute & pﬁﬁlic use.



The Right to Take EMINENT DOMAIN Iaw § 1240.010

Tentatively approved June 1970

Section 1240.010 supersedes former Section 1238 of the Code of Civil Pro-
cedure, which purported to declare the public uses for which property
could be taken by eminent domain.

The fact that Section 1240.010 declares that a particular use for which
the power of eminent domein may be exercised is & public use does not pre-
clude judiciml review to determine whether the proposed use in the particular

case is actually & public use. E.g., City & County of San Francisco v. Ross,

4h cal.2d 52, 279 P.2d4 529 (1955). Nevertheless, the Legislature's declara-
tion that the particular use is a public use will be accepted as contrelling

unless clearly errornecus and without reasonable foundation. BE.g., People

v. Superior Court, 68 cal.2d 206, 210 (1968); Housing Authority v. .

Dockweiler, 1k Cal.2d 437, 449-450, 94 p.2d4 794, 801 {1939). Doubts are

resolved in favor of the legislative declaration. University of So. Cal.:

v. Robbips, 1 Cal. App.2d 523, 525-526, 37 P.2d 163, 164 (1934). A legis-
latively authorized taking will be upheld if the taking is for a "use which
concerns the whoie community, or promotes the general interest of such
community in its relation to any legitimste ({governmental objective]."

Bauer v. Ventura County, 45 Cal.2d 276, 284, 289 p.24 1, 6 {1955). For

further discussion, see Capron, Excess Condemnation in California--A Further

Expansion of the Right to Take, 20 Hastings L.J. 571, 574-576 (1969); Note,

The Public Use Limitation on Eminent Domain: An Advance Requiem, 58 Yale L.J.

599 (1949).

-



The Right to Take EMINENT DOMAIN IAW § 1240.020

Tentatively approved April 1970
Revised May 1971

§ 1240.020. Condemnation permitted only where authorized by statute

1240.020. The power of eminent domein may be exercised to acguire
property for & particular use only by a person authorized by statute to
exerclse the power of eminent domain to acguire such property for that

use.

Comment. Section 1240.020 codifies the prior law that no person may condemn
property for a particular public use.unless the lLegislature has. deéegatéd the

power to that person to condemn property for that use. E.g., City snd County of

San Francisco v. Ross, 44 Cal.2d 52, 55, 279 P.2d 529, 531 {1955); People v.

Superior Court, 10 Czl.2d 288, 295-296, 73 P.2d 1221, 1225 (1937); Yeshiva

Torath Emeth Academy v. University of So. Cal., 208 Cal. App.2d 618, 25

Cal. Rptr. 422 (1962); Sierra Medre v. Superior Court, 191 Cal. App.2d 587,

590, 12 Cal. Rptr. 836, 838 (1961}); Eden Memorial Park Ass'n v. Superior

Court, 189 Cal. App.2d 421, 425, 11 Cal. Rptr. 189, 192 (1961); City of Menlo

Park v. Artino, 151 Cal. App.2d 261, 266, 311 P.2d 135, 139 (1957).

If the property authorized to be taken is limited by the statutory
grant--as, for example, where the statute authorizes acquisition of only an
easement--an attempt to take an interest in the property other than that per-
mitted by the statute or to take property other than of the type permitted by
the statute is precluded by Section 1240.820. Cf. 7 P. Nichols, Eminent
Domain App. 309 (3d ed. 1970).

Matters for Future Consideration:

1. Property exempt from condemnation.
-3_



The Right to Take EMINENT DOMAIN LAW § 1240.030

Tentatively approved May 1970
Bevised April 1971

§ 1240.030. Condemnation permitted only when necessity established

1240.030. The power of eminent domain may be exercised to take
property for & particular use only if all of the following are estab-
lished;

{a)} The public interest and necessity require the proposed project.

(b) The proposed project is plamned or located in the manper that
will be most compatible with the greatest public good and the least
private injury.

(e¢) The property sought to be acguired is necessary for the pro-

posed project.

Comment. Section 1240.030 requires that the necessity for the taking
be established before property may be taken by eminent domain.

Condemnors that are public entities must adopt & resolution of necesgsity
before condemning property. Section 1240.120. This resclution conclusively
establishes the matters listed in Sections 1240.030 and 1240.040 if it is
adopted by & vote of a majority of all the members of the govening body of

the public entity. Section 1240.150(a)}. See Rindge Co. v. County of los

Angeles, 262 U.S. 700 (1923); aff'g County of los Angeles v. Rindge Co.,

53 Cal. App: 166, 200 P. 27 (1921). If property sought to be taken by a local

public entity is not located entirely within the boundaries of the local public

4



The Right to Take EMINENT DOMAIN LAW § 1240.030

Tentatively approved May 1970
Revised April 1971

entity, the resolution of necessity creates a presumption affecting the
burden of producing evidence that the matters listed in Sections 1240.030
and 1240.040 are true. Section 1240.150(b). Condemnors other than public
entities have the burden of proof on the issue of necessity. BSee Sections
1260,340 and 1260.370.

It should be noted that the prerequigites to condemmation specified in
Section 1240.030 may not be the only prerequisites for public projects.
Environmental statements and hearings may be requlred by statute, relocation

rlans may be required to have been adopted, or consent of various public agen~
cles may be required. See, e.g., Iathan v. Volpe, __ F.2d __ (9th Cir. 1971)
proper relocation program and environmental statement prerequisité to inter-
state highway acquisition}. The public necessity elements of Section 1240.030
supplement but do not replace any other prerequisites to condemnstion imposed
by any other law.

Subdivision {a}. Subdivision {a) prevents the taking of property by

eminent domain unless the public interest and necessity require the project.
"Public interest and necessity” includes all aspects of the public good, in-
cluding by not limited to socilal, economic, environmentsl, and esthetic con-
siderations. Under prior law, the necessity of the proposed improvement wes
not subject to judlicial review; the decision of the condemmor on the need for

the improvement was conclusive. E.g., City of Pasadepa v. Stimson, 91 Cal.

238, 253, 27 P. 604, __ (1891).



The Right to Take EMIRENT DOMAIN LAW § 1240.030

Tentatively approved May 1970
Revised April 1971

Subdivision (b). Subdivision (b) prevents the taking of property by

eminent domain unless the proposed project is planned or located in the manner
that will be most compatible with the greatest public good and the least pri-
vate injury. Subdivision (b), which involves essentially & comparison between
two or more sltes, has also been described as "the necessity for adopting =

particular plan" for a given public improvement. State v. Chevalier, 52 (Cal.2d

299, » 240 P.2d 598, 603 (1959). See also City of Pasedens v. Stimsor, -supra;

Eel R. & E. R.R. v. Field, 67 Cal. 429, 7 P. 814 (1885).

Proper location is based on two factors--public good and private injury.
Accordingly, the condemnor's choice is correct or proper unless another site
would involve an equal or greater public good and A lesser private injury. A
lesszer public good can never be counterbalanced by a lesser private injury to

equal a more proper location. Montebello ete. School Dist. v. Keay, 55 Cal.

App.2d 839, 131 P.2d 384 {1942). Nor canequad public good and equal private injury

combine to make the condemnor's cholce an improper location. (alifornia Cent.

Ry. v. Hooper, 76 Cal. 4Ok, k12-413, 18 p. 599, 603 (1888).

Subdivision (b} continues the requirement of prior law under former Code
of Civil Procedure Sections 1242(a) and 1240(6) but, unlike subdivision (b),
these sections were limited to cases where land cor rights of way were to be
condemned. Subdivision (b) applies without regard to the property or property

interest sought toc be condemned.

-6-
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The Right to Take EMINENT DOMAIN LAW §.1240:030

Tentatively approved May 1970
Reviged April 1971

Subdivision (c}. Subdivision {c) prevents the taking of property by

eminent domain unless the property or interest therein sought to be acquired
is necessary for the proposed project. This aspect of necessity involves the
suitability and usefulness of the property for the public use. BSee City of

Hawthorne v. Peebles, 166 Cal. App.2d 758, 763, 333 P.2d Lhk2, 445 (1959)

{"necessity does not signify impossibility of constructing the improvement
. + « without taking the land in question, but merely requires that the land

be reasonably suitable and useful for the improvementv) Accord, Rislto Irr.

Dist. v. Brandon, 103 Cal. 384, 37 P. 484 (1804). Thus, evidence on the aspect

of necessity covered by subdivision {¢) is limited to evidence showing whether
the particular property will be suitable end desirabls for the construction
and use of the proposed public project,

Subdivision {¢) also reguires a showing of the necessity for taking a
particular interest in the property. See Section 1235.070 {defining "property"

to include any right or interest therein). Cf. City of Los Angeles v. Keck,

4 Cal. App.3d 920, op Cal. Bptr. 599 (1971). gee also Section 1240.040
(right to take any necessary right or interest).

Subdivision (c) continues the portion of former Code of Civii ffocedure
Section 1241(2) that required a showing of necessity to the extent that that.

portion reguired & showing of the necessity for taking the particular prbperty

cr a particular interest therein.
i
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The Right to Take EMINENT DOMAIN 1AW § 1240.0LD

Tentatively approved April 1970
Revised June 1970
Revised May 1571

§ 1240.040. Right to acquire any necessary right or interest

1240.040. Except to the extent limited by statute, any person
authorized to acquire property for a particular use by eminent domain
may exercise the power of eminent domain to acquire any right or interest

in property necessary for that use.

Comment. Section 12L0.0LO permits any condemnor to take whatever interest
is required for a partlicular use subject, of course, to a showing that such
interest is necessary for such use. See Section 1240.030. Section 1240.040
is generslly consistent with the former law that permitied a public entity
to take a fee rather than merely an easement. BSee former Code Civ. Proc.

§ 1239(4){local public entities). However, under former law, most privately
ovned publlc utilities and some loecal public entities were permitted to
acquire only an easement except in certaln circumstances. See former Code
Civ. Proc. § 1239. Moreover, under former law, the distinction generally made

was between taking a fee or an easement. See generally Taylor, The Right to

Take--The Right to Take & Fee or Any lLesser Interest, 1 Pac. L.J. 555 {1970).

Section 1240.040 permits taking of the fee or any other right or interest.
See Section 1230.070 (defining "property").

The resolution of necessity has the same effect on the necessity for tak-
ing the fee or a particular interest in property as it has on whether there
is any need to take any property at all. S8ee Section 1240.150 and the dis-
cussion in the Comment to Section 1240.030.
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The Right to Take EMINENT DOMAIN 1AW § 124%0.050

Tentatively approved July 1971
Revlsed September 1971
Revised October 1971

§ 1240.050. Right to acquire proverty for related or protective purposes

1240.050. (&) Except to the extent limited by statute, any person
authorized to acquire property for a particular purpose by eminent do-
main may exercise the power of eminent domesin to acquire property
necessary to carry out and make effective the principal purpose in-
volved, including but not limited to property to be used for the pro-
tection or preservation of the atiractiveness, safety, and usefulness
of the public work or Ilmprovement.

(b) Subject to any applicable procedures governing the disposi-
tion of property, a person may acquire property under subdivision (a)
with the intent to sell, lease, eXchange, or otherwise dispose of such
property or an interest therein subject to such reservations or restrie-
tions e&s are necessary to prodtect or preserve the attractiveness, safety,

and usefulness of the public work or improvement.

Comment. Subdivision (a) of Section 1240.050 codifies the rule that,
absent any express limitation imposed by the Leglslature, the power to cobp-
demn property for a particular purpose includes the power to condemn property
necessary to carry out and meke effective the prineipal purpose involved. See

City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rﬁtr. 734 (1963).

See also University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163

(1934). ¢f. Flood Control & Water Conservation Dist. v. Hughes, 201 Cal.
App.2d 197, 20 cal. Rptr. 252 (1962}.

=



The Right to Take EMINENT DOMAIN IAW § 1240.050

Tentatively approved July 1971
Revised September 1971
Revised October 1971

Section 1240.050 permits a condemnor to protect the attractiveness,
safety, or usefulness of a public work or improvement from deleterious con-
ditions or uses by condemning a fee or ahy lesser interest necessary for
protective purposes. See Section 1235.070 {defining "property" to include
the fee or any lesser right or interest). A taking for this purpose is a

"public use." E.g., People v. lagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554

{1963); Flood Control & Water Conservation Dist. v. Hugl-=:, supra. See also

United States v. Bowman, 367 F.2d 768, 770 {1966). See Capron, Excess Con-

dempation in California--A Further Expansion of the Right to Take, 20 Has-

tings L.J. 571, 589-591 (1969).

Where it is necessary to protect a public work or improvement from detri-
mental uses in adjoining property, the condemnor has the option either (1) to
acquire an ecasenment=like interest in the adjoinlng property that will pre-
clude the detrimental use or (2) to acquire the fee or some other interest
and then--if the condemnor deslres--lease, sell, exchange, or otherwise dis-
pose of the property to some other public entity or a private person subject
to carefully speciflied permitted uses.

If a condemnor has the power of eminent domain to condemn property for
a particular improvement, Section 1240.050 is sufficient authority to condemn
such additional property as is necessary to preserve or protect the attrec-
tiveness, safety, and usefulness of the improvement. No additionmal statutory

guthority is required, and some of the former specific grants of protective

-10-



The Right to Take EMINENT DOMAIN IAW § 1240.050

Tentatively approved July 1971
Revised September 1971
Revised October 1971

condemnation authority have been repealed &s unecessary. E.g., former
Code Civ. Proc. § 1238(18)(trees along highways). Not all such
specific authorizations have been repealed. E.g., 5ts. & Hwys. Code
§ 104(f)(trees along highways), (g){highway drainage), (h){maintenance of
unobstructed view along highway). Except to the extent that these specific
authorizations contain restrictions on protective condemnation for particular
types of projects (see Govt. Code §§ 7000-7001), they do not limit the general
protective condemnation authority granted by Section 1240.050.

In the case of a public entity, the resolution of necessity 1s comclu-

sive on the necessity of taking the property or interest therein for pro-

tective purposes. BSee Section 1240.150. However, the resolution does not !
preclude the condemnee from raising the guestion whether the condemnor

actually intends to use the property for protective purposes. If the

property is claimed to be needed for protective purposes but is not actually

to be used for that purpose, the taking can be defeated on that ground. See

Section 1260.330 and Comment thereto. See People v. lagiss, 223 Cal. App.2d

23, 33-44, 35 Cal. Rptr. 554, {1963).
Section 1240.050 is derived from and supersedes former Government Code
Sections 190-196, Streets and Highways Code Section 104.3, and Vater Code

Section 256,



The Right to Take EMINENT DOMAIN CODE § 1240.060

Tentatively approved February 1970
Revised April 1570

Reviged May 1970

Renumbered September 1971

§ 12L0.060. Joint exercise of condemnation power pursuant to Joint
Powers Agreements Aet

1240.060. ({a) As used in this section, "publié¢ agencies" includes

all those agencies included within the definition of "public agency”
in Section 6500 of the Government Code.

{b) Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent domain,
vhether or not possessed in common, for the acquisition of property
as & single parcel. Such agreement shall be entered into and per-
formed pursuant to the provisions of Chapter 5 (commencing with

Section 6500) of Division 7 of Title 1 of the Government Code.

Comment. Sectioh 1240.060 authorizes several public agencies to

acguire a particular parcel under the Joint Powers Agreements Act, not
only where the particular parcel is needed for a joint project but also
where each of the agencies requires a portion of the parcel for its own
purpeses. The section is based on former Education Code Section 15007.5.
Section 15007.5, however, applisd only where a school district was =2
party to the joint powers agreement, and Section 1240.060 is not ao

. restricted.



The Right to Take EMINENT DOMAIN Law § 1240.110

Tentatively approved December 1971

Article 2. Resolution of Necessity

§ 1240.110. “Governing body" defined

124G.110. As used in this article, "governing body" means:

(a) 1In the case of a taking by a local public entity, the
governing body of the loeal public entity.

{b) 1In the case of a taking by the Sacramento and Sen Joaquin
Drainage Distriet, the State Reclamation Board.

(c) In the case of a taking by the State Public Works Board
pursuant to the Property Acquisition Iaw, Part 11 {commencing with
Section 15850) of Division 3 of Title 2 of the Government Code, the
State Public Works Board.

{(d) 1In the case of s taking by the Department of Public Works
(other than a taking pursuant to Section 30100 of the Streets and
Highways Code), the California Highway Commission.

{e) In the case of a taking by the Department of Public Works
pursuant to Section 30100 of the Streete and Highways Code, the Cali-
fornia Teoll Bridge Authority.

(f) 1In the case of a taking by the Department of Water Resources,
the California Water Commission.

(g) In the case of a taking for the University of California,

the Regents of the University of California.

.']_3-



The Right to Take EMINENT DOMAIN IAW § 1240.110

Tentatively approved December 1571

Corment. Section 1240.110 gives content to the term "governing body"
as used in Section 1240.120 {resolution of necessity by governing body of
public entity prerequisite to condemnation).

Subdivision {a). A local public entity is any public entity other than

the state. Section 1230.040. The governing bodies of such entities are
specified by statute. E.g., Govt. Code §§ 23005 (board of supervisors
governs county) and 34000 (legislative body of municipal corporation is board
of trustees, city council, or other governing body).

Subdivision (b). The San Joaquin Drainage District, while by definition

a loeal public entity (Section 1230.040), is comparable in some ways to an
agency of the state. Its work is in the interest of the entire state. See

San Joaguin Drainage Dist. v. Riley, 199 Cal. 668, 251 P. 207 (1926). It

is partially funded by the state. See Water Code § 8527. Its management and
control are vested in a state =zgency~--the Reclamation Board--which is its
governing body. See Water Code § 8502.

Subdivision (c). Takings for all general state purposes (other than

state highways, toll bridges, state water projects, and the University of

California) are made by the State Public Works Board under the Property

«Tha



The Right to Take EMINENT DOMAIN Law § 1240.110

Tentatively approved December 1971

Acquisition Iaw (Govt. Code § 15850 et seq.). Under former law, there may
have been cases vwhere the Department of General Services or other state
agencles cﬁuld condemn on behalf of the state under authority formerly
found in Govermment Code Section 14661 or other provisions {basically where
an appropriation was made not subject to the Property Acquisition Iaw), but
this authority is not continued. See Govt. Code § 15855 and Comment there-
to. It should be noted that the Public Works Board may condemn property
only with the approval of the agency concerned. Govt. Code § 15853.

Subdivision {d). Takings for state highway purposes are accomplished

on behalf of and in the name of the state by the Department of Public Works.
Sts. & Bwys. Code § 102. The governing body for the Department of Public
Works in such takings is the California Highway Commission. This continues

a provision formerly found in Streets and Highways Code Section 102,

-15-.



The Right to Take EMINENT DOMAIN LAW § 1240.110

Tentatively approved December 1971

Subdivision (e). Takings for toll bridges and other transportation facili-

tiles designated by Streets and Highways Code Section 30100 are accomplished
on behalf and in the name of the state by the Department of Public Works.

Sts. & Hwys. Code § 30400. The governing body for the Department of Public
Works in such takings is the California Toll Bridge Authority. Sts. & Huys.

Code § 30400. See also former Section 3040k.

Subdivigion {f)}. Takings for state water and dam purposes and for the

Central Valley Project are sccomplished on behalf and in the name of the state
by the Department of Water Resources. Water Code §§ 250 and 11575. The
governing body of the Department of Water Resources is the California Water
Commission. This supersedes provisions formerly found in Sections 250 and
11581 of the Water Code that required a declaration of necessity by the

Director of Water Rescurces with the concurrence of the Water Commission.

Subdivision (g). The Regents of the University of California, while

comparahle to an agency of the state, is a separate corporation administering
the public trust known as the University of Califorﬁ;a. The Regents 1s
suthorized to condemn property for the university in its own name and 1s,
therefore, the governing body of the university for purposes of Section 351.
See Cal. Const., Art. IX, § 9 and Educ. Cede § 23151. Cf. Fduc. Code §§ 23201

and 23204,
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The Right to Take EMINENT DCAIN Law § 1240.120

Tentatively approved May 1970
Revised April 1971
Revised December 1371

§ 1240.120. Resolution of necessity reguired

1240.120. A public entity may not commence an eminent domain
proceeding untll its governing body has adopted a resolution of

necessity that meets the requirements of this article.

Comment. Before a public entity begins condemnation proceedings, its
governing body must adopt a resolution of necessity that meets the require-
ments of Sections 1240.130 and 1240.140. If the public entity fails to
adopt such & resolution, or adopts & defective resolution, it mey not con-
demn property. See California Condemmation Practice § 8.44 (Cal. Cont. Ed.
Bar 1960); California Condemnation Iaw § 3.20 (Cal. Cont. Ed. Bar, 1971
draft).

Section 1240.120 generalizes the provision, previbusly applicable to
sotre but not all public entities, that a resolution of necessity is & con-

dition precedent to condemnation. Compare, e€.g., former Code Clv. Proc.

§ 1241{2)}(resolution not required) with former Water Code § 8594 and former
Govt. Code § 15855 (resolution required).

Matters Noted for Puture Consideration:

1. Problems with amending the resolution of necessity when
complaint is amended.

2. Availability of declaratory relief and its effect on the
requirement of a resclution of necessity.

3. Acquisition of interests in inverse condemnation proceeding.
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EMINENT DOMAIN 1AW § 1240.130

The Right to Take

Tentatively approved May 1970
Revised June 1970
Revised April 1971

Bevised December 1571

§ 1240.130. Contents of resolution

1240.130. The resolution of necessity shall contain all of the following:

{a) A general description of the proposed project with a reference
to the specific statute or statutes authorizing the public entity to
acquire property for such project.

{b} A description of the property to be acquired for the proposed
project and its use in the proposed project.

(¢} A declaration that the governing body of the public entity
has found and determined each of the following:

(1) The public interest and necessity require the proposed project.

(2) The proposed project is planned or located in the manner that
ﬁill be most compatible with the greatest public good and the least
private injury.

{3) The property described in the resolution is necessary for the

proposed project.

Comment. Section 1240.130 prescribes the contents of the resolution of

necessity by a public emtity. The resolution is an administrative deter-

mination that the statutory prerequisites for taking particular property

have been met. Section 1240.130 supersedes various provisions that required a

resolution of necessity by different public entities,
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The Right to Take EMINENT DOMAIN LAW § 1240.130

Tentatively spproved May 1970
Reviged June 1970
Revised April 1971

Revised December 1971

Subdivision (a). The resolution of necessity must contain a general

description of the proposed project. A statement, for example, that the
project is an "elementary school and grounds" or "right of way for a free-
way" would satisfy this requirement.

The resolution alsc must make reference to the specific statute or stat-
utes authorizing the exercise of the power of eminent domain for the project.
Only persons suthcrized by statute to condemm for a particular public use can
condemn for that use. Section 1240.020. such authorizing: statutes may be of
several types. The state, the University of Californis, cities, counties,
and school distriets, for example, may condemn any property necessary to
carry out any of their powers or functions. See, e.g., Educ. Code §§ 1047
(school districts), 23151 {Regents of the University of California); Govt.
Code §§ 15853 (Public Works Bosrs), 25350.5 {counties), 37350.5 (cities).

Many special districts have similar broad authority, but scme may condemm
only for limited or special purposes. Additicnally, if the condemmor is
acquiring property under authority of certain general public uses, it must
specify that authority. E.g., Sections 1240.220 (future use), 1240.320 and
1240.330 (substitute), 1240.420 (excess}, 1240.510 {compatible. use),
1240.610 (more necessary use). The purpose of this subdivision is to enable

& defendant better to determine whether the taking of his property is authorized.
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The Right to Take EMINENT DuMAIN LAW § 1240.130

Tentatively approved May 1970
Revised June 1970

Revised April 1971

Revised December 1971

Subdivision {(b). The resolution of necessity must contain a descrip-

tion of the property, right, or interest to be taken. See Section 1235.070
("property” defined). The description must be sufficiently precise to en-
able the owner to determine the physical extent and the interests sought.
The resolution must alsc indicate in what way the property will be used for
the proposed project.

Subdivision (c¢). The resolution of necessity must contain a declara-

tion that the governing body of the publlec entity has found and determined

the existence of each of the three elements of public necessity required by
Section 1240.030 to be established for a taking. See Section 1240.030 and
Comment thereto. This provision is modeled after similer provisione formerly
applicable to various condemnors. See, e.g., former Code Civ. Proec. § 1241(2),

former Water Code § 8595, former Sts. & Hwys. Code § 25052.
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The Right to Take EMINENT DC~-AIN IAW § 1240.140

Tentatively approved May 1970
Revised April 1071
Revised December 1971

§ 1240.140. Adoption of resolution

1240.140. Except as otherwise provided by statute, the resolution
mist be madopted by a vote of a msjority of members of the goverming body

of the public entity.

Comment. Section 1240.140 states the general rule that, to be valid,
the resolution of necessity must be adopted by a majority of sll of the mem~
bers of the governing body of the entity, not merely a majority of those
present at the time of adoption. In the past, it was not clear whether &
me jority of those present could authorize condemnation. Cf. 52 Ops. Cal.
Atty. Gen. 56 (1969){(mmjority of those present needed for city ordinance).

Section 1240.140 continues the mejority vote requirement for takings by
the state. See, e.g., former Govt. Code § 15855 and Sts. & Hwys. Code § 102.
Section 1240,140 also continues the majority vote requirement formerly appli-

cable to most takings by local public entities under numerous specific pro-
visions superseded by Section 1240.140. Section 1240.140 supersedes the pro-
vision of former Code of Civil Procedure Section 1241(2) that made the reso-
lutions of certain local public entities conclusive on necessity if the reso-
lution was adopted by a two-thirds vote.

The introductory proviso of Section 1240.140 recognizes that differing
vote requirements may be imposed by special statute. See, e.g., Educ. Code
§ 23151 (two-thirds vote required for taking by Regents of the University of

california).
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The Right to Take EMINENT DOMAIN LAW § 1240.150

Tentatively approved May 1970
Revised April 1971
Revised December 1971

§ 1240.150. Effect of resolution

1240.150. (a) Except as otherwlse provided by statute, & reso-
lution of necessity adopted by the governing body of the public entity
conclusively establishes the matters referred to in Sections 1240.,030
and 1240.040.

(b} If the taking 1e by a local public entity and the property
described in the resolution is not located entirely within the bound-
aries of the local public entity, the resclution of necessity creates
a presumption that the matters referred to in Sections 1240.030 and
1240.040 are true. This presumption is a presumption affecting the
burden of producing evidence.

(¢) For the purposes of subdivision (b), a taking by the State
Reclamatlion Beard for the Sacramento and San Joaquin Drainasge District

is not a taking by & local public entity.

Comment. Section 1240.150 provides a uniform rule governing the effect
to be glven to & resolution of necessity. It continues the conclusive effect
given to the resolution in state takings. See, e.g., former Govt. Code
§ 15855. It supersedes numerous sections of various codes that afforded dis-
parate treatment of the resolution of necessity of various types of local
public entities and generalizes the conclusive effect given the resoclution of
certain local public entlties by former Code of Civll Procedure Section

1241(2).
-#22-



The Right to Take EMINENT DObaIN IAW § 1240.150

Tentatively approved May 1970
Revised April 1971
Revised December 1971

Subdivision (a). Under Section 1240.150, a valid resclution of neces-

ity conclusively establishes the matters of public necessity specified in
Sections 1240.030 and 1240.040 and required by Section 1240.130 to be stated

in the resolution as found and determined by the entity (1) in all takings by
local public entities where the property taken is entirely within the bounda-
ries of the condemning entity and (2) in all takings by state entities, regard-
less of the location of the property teken. Giving the resolution this con-
clusive effect has been upheld against an assertion that the failure to give

the property owner notice and a hearing on necessity and proper location before
the condemnor, or & hearing on necessity and proper lceation in the condemnation
proceeding, makes the condemmation an unconstitutionsl taking without due

process of law. Rindge Co. v. County of Los Angeles, 262 U.8. 700 (1923),

aff'g County of Los Angeles v. Rindge Co., 53 Cal. App. 166, 200 P. 27 {1921);

City of Oaklend v. Parker, 70 Cal. App. 295, 233 P. 68 (192k4).

A valld resolution precludes judicial review of the matters specified in
Sections 1240,030 and 1240.040 even where it is alleged such matters were

determined by "fraud, bad faith, or abuse of discretion." See People v.

Chevalier, 52 Cal.2d 299, 340 P.2d4 598 (1959). However, the resolution is

conclugive only on the matters specified in Sections 1240.030 and 1240.040;
it does not affect in any way the right of a condemnee to challenge a taking

on the ground that the project is not an authorized public use or on the ground
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The Right to Take EMINENT DOMAIN Law § 1240.150

Tentatively approved May 1970
Revised April 1971
Revised December 1971

that the condemnor does not intend to put the property to its declared public
purpose. See Sections 1240.010 and 1260.330. Nor does the conclusive pre-
sumption granted the resolution on matters of necessity affect the right of
a condemmee to contest the right to take his property on specific statutory
grounds provided in the Eminent Domein Law. See Sections 1240.220 (future
use), 12%0.330 (substitute), 1240.420 (excess), 1240.510 (compatible), and
1240.610 {more necessary). Likewise, the condemnor must demonstrate its
compliance with any other reguirements and regulations governing the insti-
tution of public projects. Cf. Comment to Section 1240.030.

The initial proviso of Section 1240.150 recognizes that there may be
exceptions to the uniform conclusive effect given the resclution of necessity.
One important exception is in subdivision (b)(extraterritorial acquisitions
by loecal public entity). As to the effect of the resclution of necessity
vhere the taking is by a city or county for open space, see Government Code
Section 6953.

Subdivision (b). Subdivision (b) provides that a resolution of neces-

sity of a local public entity creates & presumption affecting the burden of
producing evidence with regard te¢ public necessity if the resclution is not
entirely within the boundaries of the local public entity. BSee Evid. Code

§ 60k.
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The Right to Take EMINENT DOMAIN LAW § 1240.150

Tentatively approved May 1570
Revised April 1971
Revised December 1971

Subdivision (b) continues the portion of former Code of Civil Procedure
Section 1241(2) that denied conclusive effect of a resolution to property
lying outside the territorial limits of certain local public entities. Under
that provision, necessity and proper location were justiciable guestions in

the condemnation proceeding. See Clty of Hawthorne v. Peebles, 166 Cal.

App-2d 758, 333 P.2d 442 (1959); City of Carlsbad v. Wight, 221 Cal. App.2d

756, 34 Cal. Rptr. 820 (1963); City of Los Angeles v. Keck, 1k Cal. App.3d

920, 92 Cal. Rptr. 599 (1971). Subdivision (b} extends this limitation of
the resolution of necessity to all local public entities condemning property
outside their territorial jurisdiction and slso makes the question whether
the proposed project iIs necessary a justiciable gquestion in such & condemna-
tion proceeding.

Subdivision {c). ‘The limitation contained in subdivision (b} is not

applicable to acquisitions for the Sacramento and San Joaguin Drainage
District. Acquisitions for this district are undertaken by the State Recla-
mation Board. See Water Code § 8590 and Section 1240.110 and Comment thereto.
The conclusive effect glven resolutions of the board by former Water Code

Section 8595 is continued under subdivisions (&} and (c).
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The Right to Take EMINENT DOMAIN LAV § 1240.210

Pentatively approved April 1971

Article 3. PFuture Use

§ 1240.210. "Date of use" defined

1240.210. ¥For the purposes of this article, the "date of use"
of property taken for public use is the date when the property is
devoted to that use or when construction is started on the project
for which the property is taken with the intent to complete the project
within & reascnable time. In determining the "date of use,” periods
of delay caused by extraordinary litigation or by failure to obtain
from any public entity any agreement or permit neceesary for construc-

tion shall not be included.

Comment. See the Comment to Section 1240.220.
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The Right to Take EMINENT DOMAIN IAW § 1240.220

Tentatively approved April 1971
Staff revieion January 1972

§ 1240.220. Acquisitions for future use

1240.220. (a) Any person authorized to acquire property for a
particular use by eminent domaln may exercise the power of eminent
domain to acquire property to be used in the future for that use, but
property may be taken for future use only if there is a reasonable
probability that its date of use will be within seven years from the
date the complaint 1s filed or within such longer pericd as is resson-
able.

(b) Unless the plaintiff plans that the date of use of property
taken will be within seven years from the date the complaint is filed,
the compleint, and the resolution of necessity if cne is required,
shall refer specifically to this section and shell state the estimated

date of use.

Comment. Section 1240.220 continues prior case law and makes clear
that statutory grants of condemnation power carry with them the power to
condemnt property in anticipation of the condemnor's future needs. See,

e.g., Central Pac. Ry. v. Feldman, 152 Cal. 303, 309, 92 P. 849, 852 (1907);

City of Ios Angeles v. Pomercy, 124 Cal. 597, 616, 57 P. 585, 591 (1899);

San Diego Gas & Elec. Co. v. ILux ILand Co., 194 Cal. App.2d 472, 480-481, 14

Cal. Rptr. 899, 904-905 (1961). Despite the existence of the implied power,
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Tentatively approved April 1571
Staff revision January 1972

condemnation for future use was formerly specifically authorized by statute
for a fev condemnors for particular purposes. DSee, e.g., Cal. Stats. 1968,
Ch. 354, § 1, at 736 (former Cal. Sts. & Hwys. Code § 104.6)(Department of
Public Works authorized to acquire real property for future highway needs);
Cal. Stats. 1957, Ch. 2104, § 1, at 3729 (former Cal. Water Code § 258)
(Department of Water Resources authorized to acquire real property for future
state dam and water purposes). Section 1240.220 obviates the need for these

additional statutory statements.
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The basic substantive test that determines when condemmation for future
needs is permitted is stated in subdivision {8 ). If the date of use of
pr0p¢rty will be within seven years from the date the complaint is filed,
the taking 1s permitted. (The date of use is that date when property is
actually devoted to the use for which taken or when coustruction on the
project is commenced in good faith. See Section 1240.210.) If the date of
use will not be within the seven-year period, the taking is permitted only
1f there is a reascnable probability that the date of use will be within a
"reasonable time." What constitutes a reasonable time depends upon all the
circumstances of the particular case--e.g., is there a reascornable probability
that funds for the comstruction of the project will become available, have
plans been drawn and adopted, is the project a logical extension of existing
improvements, is future growth likely, and should the condemnor anticipate
and provide for that growth? However, it should be noted that periods of
delay caused by litigstion other than the normml resolution of wvaluation issues
or by difficulty in obtaining an agreement or permit necessary for construction
from g public entity--e.g., freevay route agreerents from local public
entities«-are not to be included in determining date of use. See Section 1240.210.

Subdivision (b ) specifies an additional requirement for the complaint

and, if the plaintiff is & public entity, for the resolution of necessity.
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If the plaintiff does not plan to use the property for the public use within
seven years from the date the complaint is filed, 1t must so state in the
complaint end resolution. The required information in the complaint will
put the defendant on notice that there is & potential issue whether the

plaintiff is authorized to take the property under this section.
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§ 1240.230. Burden of proof where objection to taking for future use

1240.230. (a) If the defendant objects to a taking for future
use, the burden of proof is as prescribed iIn this section.

(b} Unless the complaint states an estimated date of use that
is not within seven years from the date the complaint is filed, the
defendant has the burden of proof that there is.no reasonible proba-
bility that the date of use will be within seven years from the date
the complaint is filed.

(c) If the defendant proves that there is no reasonable prob-
ability that the date of use will be within seven years from the
date the complaint is filled, or if the complaint states an estimated
date of use that is not within seven years from the date the complaint
is filed, the plaintiff has the burden of proof that a taking for

future use satisfies the requirements of this article.

Comment. Section 1240.230 states the rules governing the burden of
proof where the defendant objects to a taking for fubture use. A defendant
who deslres to contest the taking of his property on the ground that the
taking is for & future use and is not authorized under Section 1240.220
must raise this defense by objection. Failure to razise the defense in the
manner provided in Section 1260.310 constitutes a waiver of the defense

even thoﬁgh the complaint states that the condemnor does not plan to use the
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property within the seven-year period. See Section 1260.310 and the Comment

thereto.

If the defendant does contest the taking, the court must first find
that there is no reasonable probability that date of use will be within the
seven-year period. Unless the court so finds, ﬁhe taking cannot be defeated
on the ground that it is not suthorized under
12h6.220. Except where the complaint indicates that the date of use will
not be within the seven-year period, the defendant has the burden of proof
to establish that there is no reasonable probebility that his property will
be used for the public use within that period. When the plaintiff estimates

that the date of use will not be within the seven-year period or when it
is established by proof that there is no reasonable probability that the
property will be used for the designated use within suchr pericd, the burden

shifts to the plaintiff to prove that there is a reasonable proba- -

bility that the property will actually be devoted to the public use within
& "reasomable time." See discuseion in Comment to Section 1240.220.
Section 1240.230 makes a significant change in former practice. Under
prior law, as under Section 1240.230, condemnation for future use was per-
mitted only if there was a reasonable probability that the property would

be devoted to the public use within & ressonable time. See, e.g., San Diego

gas & Elec. Co. v. Iux land Co., 194 Cal. App.2d 472, 480-481, 14 cal. Rptr.

899, 904-905 (1961). See alsoc East Bay Mun. Util. Dist. v. City of Iodi,

120 cal. App. 720, 750-755, 8 P.2d 532, 536-538 (1932). However, under prior
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law, this issue--whether there was a reasonable probability of use within
a reasconable time--was ordinarily nonjusticiable. The Issue was regarded
as an issue of necessity. The resolution of necessity was conclusive on
issues of necessity 1ln the great majority of takings ; hence, the issue could

be raised only in those few cases where the resolution was not conclusive.

Compare Anaheim Union High School Dist. v. Vieira, 241 Cal. App.2d 169,

51 Cal. Rptr. 94 (1966){resolution conclusive) and County of San Mateo v.

Bartole, 184 Cal. App.2a 422, 7 Cal. Rptr. 569 (1960){ resolution conclusive)

with 8an Diego Gas & Eleec. Co. v. Iux Iand Co., supra (. Justiciable

isaue). . This aspect of the prior law has not been contimued. The resolu-
tion of neceseity is not conclusive on the issue of whether a taking is

guthorized under this articie.
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Article k.. Substitute Condemnation

§ 1240.310. Definitions

1240.310. As used in this article:

{a) “Necessary property" means property to be used for a
public use for which the public entity is authorized to acquire
property by eminent domain.

{b) "Substitute property" means property to be exchanged

for necessary property.

Comment. Section 1240.310 provides definitions useful in applying
the "substitute condemnation" provislons contained in this chapter.
Briefly stated, "substitute condemmation” involves the following type of
situation: The potential condemnor determines that it needs certain
real property (the "necessary property") for its use. It agrees to com-
pensate the owner of the necessary property in vhole or in part by other
real property or an interest in real property (the "substitute property")
rather than money. It then condemns the "substitute property" and ex-
changes it for the '"necessary property." See generally Note, Substitute

Condemnation, 54 Cal. L. Rev. 1097 (1966).
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§ 1240.320. Condemnation of suybstitute property where owrer of necessary
property has power to condemn property for use to which
substitute property will be devoted

1240.320. {a} A public entiiy may acquire by eminent domain
. substitute property if all of the followlng are established:

(1) The owner of the necessary property has agreed in writing
to the exchange.

(2) The necessary property is devoted to or held for some
public use and the substitute property will be devoted to or held
for the same public use by the owner of the necessary property.

(3) The owner of the necessary property is authorized to
exercise the power of eminent domain to acquire the substitute
property for such use.

(b) The resolutidn authorizing the taking of property under
whis section and the complaint filed pursuant to such authorization
shall specifically refer to this section and shall ineclude a state-
ment that the property is necessary for tke purpose specified in
this section. The determination in the resolution that the taking
of the substitute property is necessary has the effect prescribed

in Section 1240,150.
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Comment. Section 1240.320 authorizes a public catity

to condemn property to be exchanged only where the person with whom the
property is to be exchanged has agreed in writing teo such exchange, snd

such person could himself have condemned the property to be exchanged.

In this situation, the same end can be reached nc matter which party to

the exchange exercises the power of condemmation, so that the authority
provided here is simply a shortcut to an identical result. Subdivision (a)
extends the advantages of this procedure to public entities generslly. Under
former law, only certeain entities vwere explicltly authorized to condemn for
exchange purposes. See, e.g., former Govt. Code § 15858; Sts. & Rwys. Code

§§ 10L(b), 104.2; People v. Garden Grove Farms, 231 Cal. App.2d 666, 42

Cal.Rptr. 118 {1965){state may condemn property to be conveyed to school
district in exchange for property necessary for highway right of way). See

generally langenau Mﬁg. Co. v. City of Cleveland, 159 Ohic St. 525, 112

N.E.2d 658 {1953)(relocation of railrced by municipality); Tiller v.

Norfolk & W. Ry., 201 Va. 222, 110 S.E.24 209 (1959)(relocation of state

highway by railroad); Note, Substitute Condempation, 54 Cal. L. Rev. 1097,

1099-1100 (1966).
Where the owner of the necessary property does not have the power
to condemn the substitute property for the use contemplated, the publice

entity must rely upon the authority granted by Section 1240.330.
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Subdivision (b) makes clear that the determination in the resolution
authorizing the taking that the property to be taken is necessary for
exchange purposes 1s conclusive unless a local public entity 1s acquiring

property cutside its territorial limits. See Pecple v. Garden Grove Farms,

supra. BSee also Section 1240.150 and Comment thereto {effect of resolution
of necessity).

Matters noted for future consideration:

1. Shonld section be gpplicable to all condemnhors?
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§ 1240.330. Condemnation of substiiute property where cwner of necessary
property lacks power to condemn property Ior use to which
substitute property will be devoted

1240.330. {a} A public entity may acquire by eminent domain sub-
stitute property if all of the following are established:

(1) The owner of the necessary property has agreed in writing
to the exchange and, under the circumstances of the particular case,
Justice requires that he be compensated in whole or in part by sub-
stitute property rather than by money.

{(2) The substitute property is in the viecinity of the publie
improvement for which the necessary property is taken.

(3) Taking into account the relative hardship to both cwners,
it 1s not unjust to the owner of the substitute property that his
property be taken so that the owner of the necessary properiy may
be compensated by such property rather than by money.

(b) The resolutlon authérizing the taking of property under this
gectign and the complaint filed pursuant to such authorization shall
specifically refer to this section and sh&ll include a statement that

the property is necessary for the purpose specified in thils section.
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Comment. Section 1240.330 authorizes substitute condemnation where
the requirements of Section 1240.320 cannot be satisfied but, under the
clrcumstances, Jjustice demands that the owner of the necessary property be
compensated in land rather than money. Under former law, only certain con-
demnors were explicitly authorized to condemn for exchange purposes general-
ly. See, e.g., Sts. & Hwys. Code § 104(b){Depertment of Public Works};
Water Code § 253(b){Department of Water Resources). However, the right to
exercise the power of eminent domain for exchange purposes probably would
have been implied from the right to take property for the improvement itself

in the circumstances contemplated. See Brown v. United States, 263 U.5. 78

{1923 ){ property acquired to relocate town displaced by reservoir); Pitznogle

v. Western Md. R.R., 119 Md. 637, 87 4. 917 (1913){property needed to relocate

private road). One of the more common examples of such substitute condemna-
tion is & taking to provide access to a public road from property cut off
from access by the condemnor's original acquisition. This situation is pro-
vided for specifically by Section 1240.350. See Section 1240.350 and the
Comment thereto. Similar situstions may arise where private activities--
such as a nonpublic utility, rdilrecad serving & mining, quarrying, or logging
operation or belt conveyors, or canals and ditches--are displaced by &

public improvement. However, the authority granted by Section 1240.330 is
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reserved for only these and similarly extraordinary situations. Paragraph
(3) of subdivision (a) requires the court to consider the relative hard-

ship to both owners and to permit condemnation only where both owners can

be treated fairly.

Matters Noted for Futurs Consideration:

1. Showld this section apply to all condemnors, not just public
entities?
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§ 1240.340. Burden of proof where objection to teking for substitute
purposes; Joinder of parties

1240.340. If the defendant objects to & taking under Section
1240.330, the court in its discretion, upon motion of the owner of
the substitgte property, the cwner of the necessary property, or the
plaintiff, may order that the owner of the necessary property be
Joined as a party plaintiff. At the hearing of the objection, the
plaintiff has the burden of proof as to the facts that justify the

taking of the property.

Comment. Sections 1240.330 and 1240.34C contain special procedural
provisions to help insure complete fairness for the owner of the substi-
tute property. The defendant will receive notice that the condemnor is
relying on the authority conferred by Section 1240.330 because that sec-
tion reguires that the condemnation complaint specifically refer to the
section. In contrast to the procedure under Section 1240.320, the resolu-
tion authorizing the taking under Section 1240.330 is never conclusive,
the necessity for the taking is justiciable, and the condemnor has the burden
of proof of showing that the facts justify the taking of the substitute
property. Compare Section 1240.340 with Section 1240.330. The court is
provided the power to Join the person who is to receive the substitute
property &s a party to the action, thereby securing complete representation
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of all positions. BSee Section 1240,340. Finally, the owner of the substi-
tute property may recover litigation expenses connected with the taking of
the property to be exchanged where the condemnor is unable to justify such
taking. See Section 1245.610. The risk of incurring this additional burden
should aid in limiting the exercise of this power to those situations vwhere

its exercise is appropriste.
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§ 1240.350. Condemration to provide access to public road

1240.350. (a) Notwithstanding Section 1240.330, whenever a public
entity acquires property for a publiec use and exercises or could
have exercised the right of eminent domein te acquire such property
for such use, the public entity may exercise the right of eminent
domaln to acquire such additional property, as appears reasonsbly
necessary and appropriate after taking into account any hardship
to the owner of the additional property, to provide access to a
public road from any property which is not acquired for such public
use but which is cut off from access to a public rcad as a result
of the acquisition by the public entity.

{b) Where a public entity has furnished or commitied itself
to furnish, according to a specific plan, access to property cut
off from access to a public road as a result of the acquisition of
property for public use by the public entity, such fact shall be
taken into acecount in determining the damage to the property which

is not aequired for public use.

Comment. Section 1240.350 provides explicit statutory recognition of

the right of a public condemmor that acquires property for & public use
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to condemn such additional property &s is necessary to provide access to
property not taken which would otherwise lack access as a result of the
acquigition. The access road need not be one that is ¢open to the general
public. Under former law, the right to exercise the power of eminent domein
for such purpose probably would have been implied from the right to take
property for the public improvement itself. Such a taking would be a taking

for & public use. E.g., Department of Public Works v. Farina, 29 I11.2d4 474,

194 N.E.2d4 209 (1963); Pitznogle v. Western Md. R.R., 119 Md. 637, &7 A.

917 (1913); Iuke v. Mass. Turnpike Auth., 337 Mass. 304, 149 N.E.2d 225 {1958);

North Carclina State Highway Commission v. Asheville Scheool, Ine., N.C.

___, 173 8.E.2@ 909 (1970); May v. Ohio Turnpike Comm., 172 Ohio St. 555, 178

N.E.2d 920 (1962); Tracy v. Preston, Director of Highways, 172 Ohio St. 567,

178 N.E.2d 923 (1962).

Section 1240.350 is related to Section 1240.330 but is intended to re-
solve somevhat different problems and 1s accordingly quite different in con-
tent. As indicated above, Section 1240.350 authorizes condemnation to pro-
vide substitute access to a public road. Frequently, where property is
gcquired for & major engineering-oriented project, such &s a freeway or
irrigation cenal, parcels not acguired will be deprived of access to a public
road. To restore these parcels to & useful life and, in deoing so, to avoid

claims of substantial severance damage, a condemnor is authorized to provide
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substitute access in connection with the improvement itself. Although the
agreement of the owner of the landlocked parcel will generally be obtained,
this i1s not a prerequisite here. C(ontrast Section 1240.330(a}(1). The
owner is not being compensated for property taken; the condemnor is simply
minimizing the damage to property retained by the owner, The substitute
access will by necessity be located in the genersl vicinity of the improve-
ment and it is unnecessary to provide such a reguirement here. Compare
Section 1240.330(a){2). Subdivision (a) of Section 1240.350 reguires the
condemnor to consider and to minimize the hardship to the owner of both
the landlocked parcel and the substitute property; however, in contrast
with Section 1240.340, no special procedural safeguards are set forth here,
and the condemncr's resclution of necessity will generally be conclusive
as to issues of necessity. See Section 1240,150 and Comment thereto
(effect of resolution of necessity).

Subdivision (b) of Section 1240.350 is included to insure that, where a
condemnor provides an acecess road to property to replace lost access or
commits itself to making such provision, the provision or offer will re=-
celve proper consideration as a mitigating factor in determining compen-

sation for the damage, if any, to the property not acquired. Obviously,
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where the work bas ncot been completed, there must be a specific plan
which indicates not only what access will be substituted but equally
important, when such access will be provided., In the latter situation,
in determining any damages to be awarded, proper consideration mast be
given to the fact that access will not be immediastely provided.

Section 1240.350 provides diséretionary authority for the condemnor to
provide access. Where the condemnor does not choose to avail itself of
this authority, an owner of property has no right to force such a
physical selution upon it, but is limited to the recovery of damages.
The owner may, however, at any time seek separate relief under the
Street Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, 4008.1,
4120.1.

Matters Noted for Puture Consideration:

1. Should this section apply to all condemnors?

2. FExtend the doctrine of “physical solutions" to types
of damage other than loss of access.
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§ 1240.360. Special statutes not affected

1240.360. This article does not limit any authority a public
entity may have under any cother provision of law to acguire
property for exchange purposes nor dees it limit any asuthority
a public entity may heve to acquire, other than by eminent

domain, property for exchange purposes.

Hote: It is intended to repesl meny of the existing substitute con-

demnation provisions so that Article 4 (substitute condemnation) will
eventually be the primary statutory authority for substitute condemnation.

It is possible, however, that some special substitute condemnation pro-
visions will be retained, and Section 1240.360 will protect these special pro-

visions from being impliedly repealed.
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Article 5. Excess Condemnation

§ 1240.410. voluntary scquisition of physical or financial remnants

1240.410. Whenever a part of a larger parcel of property is to
be acquired by & public entity for public use and the remainder or
g portion of the remainder, will be left in such size, shape, or
condition as to be of lititle value to its owner or to give rise to
a8 claim for severance or other damages, the public entity may
acquire the remasinder, or portion of the remainder, by any means

expressly consented to by the owner.

Comment. Section 1240.410 provides a broad authorization for public
entities to acquire physical or "financial" remnants of property by volun-

tary transactions, inciuding condemnstion proceedings initlated with the

consent of the owner. Compare Section 1240..420 and the Comment to that

gection relating to the condemnstion of remmants. The language of this

section is similar to that contained in former Sections 104.1 and 943.1 of
the Streets and Highways (ode and Sectlons 25k, 8590.1, 11575.2, and 43533
of the VWater Code. Inasmch as exercise of the authority conferred by

this section depends upon the conseni and concurrence of the property owner,
the langusge of the section i1s broadly drawn to suthorize acquisition when-

ever the remmant would have 1ittle value to its owner (rather than little
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market value or value to another owner) or would give rise to a "claim" for
"damages" (rather than raise a "substantial risk” that the entity will be
required to pay an amount substantially eguivalent to the amcunt that would

be required to be paid for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342

(1968); 1a Mesa v. Tweed & Gembrell Flaning Mill, 146 cal. App.2d 762,

304 P.2d 803 (1956). This section does not specify the procedure tc be
followed by the entity in disposing of the property so acquired. That
matter is provided for by Section 1240.430. See Section 1240.430 and
Comment thereto.

Matters Noted for Future Considerstion:

1. Generalize the application of this secticn to all condemnors?
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§ 1240.420. Condemnation of physicel or financial remnants

1240.420. (a) Whenever a part of a larger parcel of property
is to be taken by a public entity through condemnation proceedings
and the remainder, or a porticn of the remainder, will be left in
such size, shape, or condition as to be of little market wvalue or
to give rise to a substantisl risk that the entity will be required
to pay in compensation an amount substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portion of the remainder, in
accordance with this section.

(b) The resolution, ordinance, or declaration authorizing the
teking of a remainder, or a portion of a remminder, under this sec-
tion and the complaint filed pursuant to such authority shall specif-
ically refer to this section. It shall be presumed from the adoption
of the resolutlion, ordinance, or declaration that the taking of the
remainder, or poriion of the remainder, is justified under this sec-
tion. This presumption is & presumption affecting the burden of pro-

ducing evidence.
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{c) If the defendant desires to contest the taking under this
gection, he shall specifically raise the issue in the manner provided
in Article 4 (commencing with Section 1260.310) of Chapter 8. Upon
motion of either the condemnor or the condemnee, made not later than
20 days prior to the day set for trial of the issue of compensation,
the court shall determine whether the remainder, or portion of the
remginder, may be taken under this section. If the condemnee dces
not specifically raise the issue in hie answer, or if a motion to
heave this issue heard is not timely made, the right to contest the
taking under this section shall be deemed waived.

{(3) The determination whether the remainder, or portion of the
remainder, may be taken under this section shall be made before trial
of the issue of compensation. If the court's determinmation 1s in
favor of the defendant, the taking of the remainder, or portion of the
remainder, shall be deleted from the proceeding, and upon trial of the
issue of compensation no reference shall be made to the fact that the
public entity previously sought to invoke this section to acgquire the
remainder or portion of the remainder.

(e) The court shall not permit a taking under this section if the
defendant proves that the public entity has a reascnable, practicable,
and economically sound means of avoiding or substantially reducing the
demages that might ceuse the taking of the remainder, or portion of

the remainder, to be justified under subdivisicn (a).
<51=
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(f) Nothing in'this section affects (1) the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property or (2) the consequence of any such abandonment.

Comment. Seection 1240.420 provides a uniform standard end a uniform
procedure for determining whether property may be taken to eliminmte physi-
cal and financial "remmants." With respect to physical remnants, see Kern

County High School Dist. v. McDomald, 180 cal. 7, 179 P. 180 (1919); People

v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the concept of

"financial remnants,” see Dep't of Public Works v. Superior Court, 68 Cal.2d

206, 436 P.24 342, 65 cal. Rptr. 342 (1968); People v. Jarvis, 274 Cal.

App.2d 217, 79 Cal. Rptr. 175 (1969); People v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967); Ia Mesa v. Tweed & Gambrell Planing Mill, 1L6

Cal. App.2d 762, 304 P.2d 803 {1956). GSee generally 2 P. Nichols, Eminent

Domein § 7.5122 (3d ed. 1963); Capron, Fxcess Condemnation in California--

A Further Expansion of the Right to Take, 20 Hastings L.J. 571 (1969);

Matheson, Excess (ondemnation in California: Proposals for Statutory and

Constitutional Change, 42 So. Cal. L. Rev. 421 (1969). This section super-

sedes Section 1266 of the Code of Civil Procedure, Secticns .104.1 and 943.1
of the Streets and Highways Code, Sections 254, 8590.1, 11575.2, and %3533

of the Water Code, and varicus sections of special district laws.
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Subdivision (a). It should be noted preliminarily that the terms

"larger parcel" and "entire parcel" are not synonymous. ''Larger parcel"
refers to the orlginal, contiguous, unified parcel held by the condemnee.

See former Code Civ. Proc. § 1248(2); People v. Nyrin, 256 Cal. App.2d 288,

63 Cal. Rptr. 905 (1967). "Entire parcel" refers to hie entire parcel

sought to be acquired by the condemnor; this includes the part taken for

the improvement itself and the remainder, or . portion of the remainder,

sought to be acquired under this section. The term "portion of the remainder"
is used in various subdivisions of this section to allow for the case in
which a taking affecting a parcel leaves more than one remmant (2;5;, the
complete severance of a ranch by a highway). In certain cases, the teking

of only one remnant (E;g;, "a portion of the remainder") might be justified.
The term does not mean or refer to artificislly contrived "zones" of damage
or benefit sometimes used in appraisers' analyses.

Subdivision {a} undertakes to provide a common sense rule to be applied
by the court in determining whether physical remnants (those of "little
market value")} or financial remnants (those raising a "substantial risk"
that assessed damages will be "substantially equivalent” to value) may be
taken. The test is essentially that stated as a matter of constitutional

law in Dep't of Public Works v. Superior Court, supra, except that the con-

fusing concept of "excessive" damages is not used and "sound economy" alone,
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or an estimate as to "sound economy"” on the part of the condemnor, is not
made a basis for total parcel takings. As the Supreme Court made clear

in that decision, such takings are not justified {1) to avoid the cost and
inconvenience of litigating dameges, {2) to preclude the payment of damages,
including demages substantial in amount in appropriate cases, (3) to coerce
the condemnee to accept whatever value the condemnor offers for the property
actually needed for the project, or (4) to afford the condemnor an cppor-
tunity to "recoup" damsges or unrecognized benefits by speculating as to

the future market for the property not actually devoted to the public work
or improvement. In general, a usable and generally salable plece of property
is neither a physical nor financial remnant even though its "highest and
best use" has been downgraded by its severance or a serlous controversy

exists as to its best use or value after severance. See, e.g., Ia Mesa v.

Tweed & Gambrell Planing Mill, supra; State Highway Commission v. Chapmen,

446 p.2a 700 (Mont. 1968). However, if it is totally "landlocked" and no
physical splution is practical, or reduced benesath minimum zoning size and
there is no reasonable probability of a zoning change, or rendered unusable
for any of its plausible applications, or made to be of significant wvalue
to only one or a few persons (2;5;, adjolning landowners), it is a "remnant"

irrespective of its size. GSee, e.g., Dep't of Public Works v. Superior Court,

supra; State v. Buck, 226 A.2d 840 (N.J. 1968). The test provided by
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subdivision (a) is the objective one of marketabllity and market walue
generally of the remainder rather than "value to its owner" as specified
in Section 1240.410 (which suthorizes the purchase of remnants) and cer-
tain superseded provisions such as former Section 10k.1 of the Streets and

Highways Cocde. GSee State Highway Commissicn v. Chapman, supra. The term

"substantial risk" and the concept of "substantial"” equivalence of damages

and value are taken directly from Dep't of Public Works v. Superior Court,

supra. Obviously, those general terms are only guldes to the exercise of
Judgment on the part of the court. They are lntended to serve as such
rather than to indicate with precision the requisite range of probability
or the closeness of arithmetical amounts.

Subdivision {b). Although this subdivision requires a specific

reference in both the resolution and the complaint to Section 1240.420 as
the statutory basis for the proposed teking, it does not reguire either the
recitation or the pleading of the facts that may bring the case within the

purview of the section. See People v. Jarvis, supra. The resolution (or

ordinance or declaration) is given the effect of raising a presumption that
the taking is Jjustified under this section. Thus, in the shsence of a con-
test of that issue, the subdivision permits a finding and judgment that the
remainder be taken. However, the presumption is specified to be one affect-

ing the burden of producing evidence (see Evid. Code §§ 603, 604) rather
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than one affecting the burden of proof (see Evid. Code §§ 605, 606). Accord-
ingly, the burden of proving the facts that bring the case within the section

is left with the plaintiff (i.e., the condemnor). See People v. Van (arden,

226 Cal. App.2d 634, 38 cal. Rptr. 265 (1964); People v. 0'Connell Bros.,

204 Cal. App. 34, 21 cal. Rptr. 890 {1962). In this respect, the subdivision
eliminates any greater effect that might be attributed to the resclution

{compare People v. Chevalier, 52 (al.2d 299, 340 P.2d 603 (1959)) or that

might be drawn from & legislative (see los Angeles County v. Anthony, 224

Cal. App.2d 103, 36 Cal. Rptr. 308 (1964)) or administrative {see San Mateo

County v. Bartole, 184 Cal. App.2d 422, 7 Cal. Rptr. 569 (1960)) determina-

tion or declaration as to "public use."

Subdivisions (¢) and (d). Remnant elimination condemnation inevitably

raises the problem of requiring both condemnor and condemnee t0 assume one
position as to the rlght to take issue and an opposing position in the valu-
ation trial. Thus, to defeat the taking, the property owner logically contends
that the remainder is usable and valuable but, to obtain maximum severance
damagesa, his contention is the converse. To sustain the taking, the condem-
nor emphasizes the severity of the damage to the remainder but,if the right
to take issue is lost, its position in the partial taking valuation trial is
reversed. Under decisional law, the right to take issue as to remnants has

been disposed of at various stages. 8See, e.g., Dep't of Public Works v.
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Superior Court, supra (mandamus as to preliminary adverse decision by trial

court); People v. Nyrin, supra (appeal from condemnation Judgment as to trial

motion to delete remnant); People v. Jarvis, supra (appeal from condemnation

Judgment as to motion prior to pretrial to add remnant); I Mesa v. Tweed &

Gambrell Planing Mill, supra (appeal from condemnation judgment following

posttrial attempt to amend complaint to add remment). To obviate this
procedural confusion and jousting subdivision (c¢) makes clear that either
party is entitled to demand a determination by the triasl court of the right
to take Issue before the valuation trial. Moreover, failure to wake such
demand is a waiver of this issue. Subdivisions {c) and {d} make no change
in existing law as to the appellate remedies (appeal from final judgment of
condemngtion, prohibition, mandamus) that mey be available as to the trial
court's determination. However, these subdivislons do not contemplate that
results of the valuation trial as to values, dammges, or benefits may be
invoked either in postverdict proceedings in the trial court or on appeal to
disparage a determination of the right to take issue made before the valuation
trianl. BSuch s determination is necessgarily based on matters made to appear
at the time it is made and It should be judged accordingly.

The preliminery hearing will be concluded and & determination reached

prior to the trial of lssue of compensation. Where the court's determination
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is in favor of the condemnee, the taking of the remainder, or portlon of
the remeinder, should be completely removed from the proceeding. Moreover,
subdivision (d) specifically forbids reference in the valuation trial to
the fact that the condemmor sought to take under this section. UWhether
specific evidence introduced at the preliminary hearing may be used for
impeachment or other purposes at the valustion trial should be determined
under the usual rules of evidence (see below). However, subdivision (d)
makes clear that it is improper to refer directly or indirectly to the
resolution, pleadings, or other papers on file to show that the condemnor
previously sought to invoke this section to take the entire parcel. For
a somewhat apsalogous provision, see former Code of Civil frocedure Section
12L43.5(e}(amount deposited or withdrawn in immediate possession cases).

Subdivision (e}. This subdivision permits the condemnee to contest a

taking under this section upon the grounds that & "physical solution" could
be provided by the condemnor &s an altermative to either a total taking or
a partial taking that would lesve an unusable or unmarketable remainder.:
In at least a few cases, the condemnee may be able to demonstrate that,
given construction of the public improvement ln the manner proposed, the
public entity is able to provide substitute access or take other steps that
would be equitable under the circumstances of the particular case. If he

can do so, subdivision (e) prevents acquisition of the remainder. Clearly, in
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almost every case, some physical solution would be possible. Subdivision
(e), however, requires that the solution alsc be "reasonsble, practicable,
and economically sound.” To be "economically sound,” the proposed solu-
tion must, at a minimum, reduce the overall cost to the condemnor of the
taking. Thus, the cost of the sclution plus compensetion paid for the
part taken plus any remaining damages must never exceed the amount that
would be required to be paid if the entire parcel were taken. The court
should, moreover, consider guestions of meintenance, hardship to third
persons, potential dangers, and so on in determining whether the solution
is also "remsonable and practicable."

Subdivision (f). Subdivision (f) mekes clear that the procedure pro-

vided by this section has no bearing upon the privilege to abandon or the
consequences of abendonment. The subdivision makes no change in existing

lav. See former Section 1255a and People v. Nyrin, 256 Cal. App.2d 288,

63 cal. Rptr. 905 (1967).

Matters HNoted for Future Consideration:

1. Generalize to apply to all condemnors?

2. Conform to general provisions relating to contesting right
to take.

3. Define "larger percel"?
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§ 1240.430, Disposal of acguired physical or financial remnants

124G, 430,

A public entity may sell, lease, exchange, or other-
wise dispose of property taken under this article and may credlt the
proceeds tothe fund or funds available for scquisition of the property
being acquired for the public work or improvement. Nothing in this
section relieves a public entity from complying with any applicable

statutory procedures governing the disposition of property.

Comment. Section 12L40.430 authorizes the entity to dispose of property

acquired under Sectioms 1240.410 and 1240.420.
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Article 6. (ondemnation for Compatible Use

§ 1240.510. Property appropriated to public use may be taken for compatible
public use

1240.510. Any person autﬁorized to acquire property for & particu-
lar use by eminent domain may exercise the power of eminent domsin to
acquire for that use property appropriated to public use if the pro-
poged use will not unreasonably Interfere with or impair the continu-
ance of the public use as it then exists or may reasonably be expected
to exist in the future. Where property is sought to be taken under
this section, the complaint, and the resoclution of necessity if one is

required, shall refer specifically to this section.

Comment. Section 1240.510 makes clear that the authority to condemn
property includes the general suthority to condemm for compatible joint use
property alresdy devoted to public use. See Section 1230.080 ("property
appropriated to public use" defined). Section 1240.510 dces not contemplate
displacement of the existing use by the second use; rather 1t authorizes
common enjoyment of the property where the second use does not unreasonably
interfere with the existing use.

The authority granted by Section 1240.510 is independent of the authority

contained in Article 7 ("more necessary public use") and is not limited in any
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way by the rules set forth therein. Likewlse, condemnation of property appro-
priated to a public use may'be accomplished under Article 7 independent of
any authority stated in Article 6. It should be noted, however, that, where
property is taken under more necessary use authority, the defendant may be
entitled to continue joint use of the property. See Section 1240.630.

The requirement that the proposed use be compatible with the existing
use continues prior law that permitied condemnation for consistent uses. See
former Code Civ. Proc. § 1240(3), (4), (6). The term "consistent" was neces-
sarily imprecise because of the variety of circumstances it embraced. BSee,

e.g., City of San Diego v. Cuyemaca Water Co., 209 Cal. 152, 287 P. 496 (1930),

cert. denied 282 U.8. 863 (1930){abundant water for use of both parties)

(alterpate holding); Reclamation Dist._Ho. 551 v. Superlior Coﬁrt, 151 Cal.

263, 90 P. 545 (1907 ){railroad right of way sought on top of reclamation

district levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 P. 60L4,

__ (1891)(sevwer 1ine in highway right of way); City of Los Angeles v. los

Angeles Pac. Co.,31 Cal. App. 100, 159 P. 992 (1916){railway cdmpany's electric

transmission lines and subway on property taken for city park).

Section 1240.510 continues the basic principle of consistency by re-
quiring that the proposed use not unreasonsbly interfere with or impair the
contimiance of the existing use or such future use as may reasonably be

anticipated for the purpose for which the property is already sasppropriated.
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See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal.

App.2d 514, 75 Cal. Rptr. 2k (1969); Reclamation Dist No. 551 v. Superior

Court, supra. See generally 1 P. Nichols, Eminent Domain § 2.2[8], at 235-

238 (3d ed. 1964). Section 1240.510 does not grant authority to displace

or interfere substantially with & prior use; the power to displace an exist-

ing use is dealt with in Article 7 (commencing with Section 1240.610}.
Section 1240,510 authorizes any condemncr 8ble to satisfy the require-

ment that its proposed use will be compatible with the existing one to con-

demn the property of any person. Under former law, this point was not clear.

See San Bernardinc County Flocd Control Dist. v. Superior Court, 269 Cal.

App.2d 514, 523-524 n.10, 75 Cal. Rptr. 24, {1969). Subdivision (3)
of former Code of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private
corperation," thereby implying that property appropristed to public use by
a public entity could not be subjected to Lmposition of a consistent use.
Subdivision (4) of former Section 1240 also dealt with joint use,but the
subdivision was limited to property appropriated to public use by an irrigs-
tion district. However, subdivision (6) of former Section 1240 authorized
the imposition‘of "rights of way" on property appropriated to public use
with no limitation ss to the person who had appropriated the property to
public use. In view of the limited nature of the authority granted and the

L
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desirability of encoursging common use, Section 1240.510 adopts the latter
approach and is applicable to all condemnors and all condemnees.

It should be noted that Section 1240.510 has no effeci on the respec-
tive rights of the owner of the underlying fee and any easement holders to
compensation for the additicnal burdens imposed by a condemnor exercising
the authority granted by this section. Such a situation may call for inter-
vention by the owners or a separate inverse action. Cf. Section 1260.

(owner as party to condemnation proceeding) and Pecple v. Schultz Co., 123

Cal. App.2d 925, 268 p.2d 117 (1954)(possibility of subsequent action).

Section 1240.510 requires the plaintiff to refer specifically to this
gectlon in its complaint where it seeks to exercise the authority granted
here. If the plaintiff is a public entity, it alsoc must refler to this sec-
tion in its resclution of necessity.

In certain situations, a plaintiff may be uncertain of its authority
to condemn under Article 7 and may, therefore, proceed under both that
article and Section 1240.51C. Such inconsistent allegations are proper. See
Section 1260, and Comment thereto.

The authority granted by Section 1240.510 does not permit condemnation

of property made exempt from condemnation by statute. See Section 1240. .
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§ 1240.520. Burden of proof where objection to taking for compatible use

1240.,520. If the defendant objects to a taking under Section
1240.510, the defendant has the burden of proof that his property is
approprieted to public use. If it is established that the property
is appropriated to public use, the plaintiff has the burden of proof

that its proposed use satisfies the requirements of Section 1240.510.

Comment. Section 1240.520 states the rules governing the burden of
proof where the defendant objects to a taking for compatible use. A defend-
ant desiring to contest the taking on the ground that the proposed use will
be incompatible with the public use to which the property is appropriated
mist raise this defense by cbjection to the right to take. See Section
1260.310 et _seq. If the taking is contested, the court must first determine
whether the property is in fact already appropriated to a public use, and the

defendant bears the burden of proof on this issue. Cf. City of Los Angeles

v. Ios Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (1916). Where this

fact is established, the plaintiff must then show that the tsking is author-

ized under this article.

-65-,



The Right to Take EMINENT DOMAIN 1AW § 1240.530

Tentatively approved December 1971

§ 12k0.530. Fixing terms and conditions of joint use

1240.530. (d) Except as otherwise provided by statute, where
property is taken under Section 1240.510, the court shall fix the
terms and conditions upon which the property is taken and the man-
ner and extent of lts use by each of the parties.

(b) If the court determines that the use in the manner proposed
by the plaintiff would not satisfy the requirements of Section 1240.510,
the court shall further determine whether the regulrements of Section
1240.510 could be satilsfied by fixing terms and conditions upon which
the property may be taken. If the court determines that the require-
ments of Section 1240.510 could be so satisfied, the court shall per-
mit the plaintiff to take the property upon such terms and conditions
and shall prescribe the manner and extent of its use by each of the
rarties.

(¢) where property is taken under this article, the court may
order &ny necessgary removal or relocation of structures -or improve-
ments if such removal or relocation would not require sny significant
alteration of the use to which the property is appropriated. Unless

otherwise provided by statute, all costs and damages that result from

the relocation or removal shall be paid by the plaintiff.
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Comment. Subdivision (a) of Section 1240.530 requires that, in grant-
ing the pleintiff the right to use property appropriated to public use, the
court may regulate the menner in which the proposed and prior uses will be
enjoyed. This continues the substa::e of portions of former Code of Civil
Procedure Sections 1240(3), 1247(1), 12kya.

The introductory clause of subdivision (a) recognizes that exceptions
to its provisions may be found in other statutes. E.g., the Public
Utilities Commission has exclusive jurisdiction fto determine and regulate
crossings involving railrcads (Pub. Util. Code §§ 1201 and 1202), and issues
involving street and highway crossings may not be subject to judicial review.
(Cf. section 1240.150; Sts. & Hwys. Code § 100.2.)

Subdivision (b) requires that, before a court refuses to allow a taking
for joint use because the taking does not satisfy the requirements of: Section
1240.510, the court must determine whether terms and conditions could be
imposed on the proposed taking so that it would satisfy the regquirements of
Section 1240.510. If the court refuses to approve the Jjoint use as proposed
because of g particular feature of the joint use, the court must specify in
vhat respect the joint use as proposed fails to satisfy the reguirements of
Section 1240,510 and, where possible, specify the modifications in the use
as proposed that are necessary in order to satisfy the requirements of Sec-

tion 1240.510. Under prior law, decisions could be found which implied that
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the court could not review the proposed joint use or indicate what changes
would be reguired in the proposed Joint use so that the taking would be per-

mitted. E.g., San Bernardino County Flood Control Dist. v. Superior Court,

269 Cal. App.2d 514, 75 cal. Rptr. 24 (1969).

Under subdivision (c), the court may require any necessary removal or
relocation of structures or improvements if such removal or relocation
would not reguire any significant alteration of the existing use. A similer
provision vas found in former Code of Civil Procedure Sections 1240(3) and

1247a. See Marin County v. Superior Court, 53 Cal.2d 633, 349 P.23 526,

2 Cal. Rptr. 758 (1960). Subdivision (c¢) provides thet the plaintiff will
normally bear the cost of such relocetion although,in some cases, specific
statutory provisions may allocate all or part of such cost otherwise. For
& listing and discussion of statutes dealing with the cost of relccation of
facilities of franchise holders, see 5 Cal. 1. Revision Comm'n Reports 186-
190 (1963); 10 Cal. L. Revision Comm'n Reports 353-358 (1971).

Matters Noted for Future Consideration:

1. Incorporate an indemnity provision for the deferndant.
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. Article 7. Condemnation for More Necessary Public Use

§ 1240.610, Property appropriated to public use may be taken for more
necessary public use

1240.610. Any person authorized to acquire property for a partiec-
ular use by eminent domain may exercise the power of eminent dommin to
acquire for that use property appropriated to public use if the use for
which the property 1s sought to be taken is & more necessary public use
than the use 1o which the property 1s appropriated. 1lhere property is
sought to be taken under this section, the complaint, and the resolution

of necessity 1f one is required, shall refer specificelly to this section.

Comment. Section 1240.610 permits a plaintiff to exercise the power of
eminent domain to displace an existing public use. (For the definition of
"property appropriated to public use," see Section 1230.080.) The plaintiff
may do so only if the proposed use is "more necessary” than the existing
use. It should be noted, however, that the defendant may be permitted to
contimie joint use of the property under authority granted ip Section 1240.630.

The authority to take property appropriated to public use for a more
necessary use continues prior law. See former Code of Civil Procedure Sec-
tions 1240{3) and 1241(3) and numerous repetitions of the rule in other pro-

visions. The authority to take property for a "more necessary” public use
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makes unnecessary the authority formerly granted to a number of condemnors
to take property "whether the property is already devoted to the same use
or otherwise." GSee, e.g., Harb. & Nav. Code § £296; Pub. Res. Code § 5542;
Put, Util. Code § 16404; Sts. & Bwys. Code § 27166; Water Code § 71693.
The meaning of "more necessary public use" is given greater specificity in
the succeeding sections in this article as well as numercus provisions in
other codes. See, €.g., Sts. & Hwys. Code § 30402 (use by Toll Bridge
Authority a more necessary use than any other use except railroad uses); Sts.
& Hwys. Code § 31001 {use by Folsom Iake Bridge Authority a more necessary
use then any other use}; Sts. & Hwys. Code § 31201 (use by El Dorado County
Toll Tunnel Authority a more necessary use than any other use).

Prior lav apparently reguired a plaintiff seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed use was a more necessary public use than that to which the property was

glready appropriated. BSee Woodland School Dist. v. Woodland Cemetery Ass'm,

174 Cal., App.2d 243, 34k P.2d 326 (1959). Section 1240.610 eliminates this
pleading requirement, but Section 1240.620 continues the rule that the con=
demnor has the burden of proving that the proposed use is a more necessary
public use.

The authority granted by Section 1240.610 does not permit condemnation

of property made exempt from condemnation by statute. See Section 1240. .
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§ 1240.620. Procedure for raising and resolving more necessary use issue

- 1240.620. If the defendant objects to a taking under Section
1240.610, the defendant has the burden of proof that his property
is eppropriated to public use. If it is established that the proper-
ty is appropristed to public use, the plaintiff has the burden of

proof that its use satisfies the reguirements of Section 1240.610.

Comment. Section 1240.620 states the rules governing the burden of
rroof where the defendant objects to a taking for & more necessary public
use. A defendant desiring to contest the taking on the ground that the
proposed use is not more necessary than the public use to which the property
is appropriated muist raise this defense by obJjection to the right to take.
See Section 1260.310 et seq. If the taking is contested, the court must
first determine whether the property is in fact alresdy appropriated to
public use, the defendant bearing the burden of proof on this issue. Cf.

City of lLos Angeles v. ILos Angeles Pac, Co., 31 Cal. App. 100, 159 P. 992

(1916). Where this fact is proved or otherwise established, the plaintiff

mist then show that 1ts use is a more necessary public use than the existing

use.
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§ 1240.630. Right of prior user to joint use of property

1240.630. (a) Where property is sought to be taken under Sec-
tion 1240.610, the defendant is entitled to continue the public use
to which the property is appropriated if the continuance of such use
will not unreasonabiy interfere with or impair, or reguire a signifi-
cant alteration of, the more necessary public use a&s it is then
planned or exists or may reascnably be expected to exist in the
future.

(b) Upon motion of the defendant, made within the time permitted
to object to a taking under Article 4 (commencing with Section 1260.310)
of Chapter 8, the court shall determine whether the defendant is entitled
under subdivision (&) to continue the use to which the property is
appropriated; and, if the court determines that the defendant is so
\entitled, the court shall fix the terms and conditions upon which the
defendant may continue the public use to which the property is appropri-
ated, the terms and conditions upon which the property taken by the
plaintiff is acquired, and the manner and extent of the use of the

property by each of the parties.

Comment. Section 1240.630 provides & right nev to California law;
vhere property appropriated to public use is taken for a more necessary pub-

1ic use, the prior user may continue his use jointly with the more necessary
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use if the contimuance will not unreasonably interfere with or impair, or
require a significant alteration of, the more necessary use.

Subdivision (a). The test for whether the defendant may contime to

Jointly use the property is comparable to that defining compatible uses.
Cf. Sections 1240.510 and 1240.530.

Subdivision {(b}. In order to have a determination of the right to

joint use under subdivision (a), the defendant must raise the issue by
timely motion. The motion may be made alone within the time specified in
the provisions for challenging the right to take {Section 1260.310 et sgg.)
or mey be made in connection with an objection te the right to take.

If the defendant makes the proper motion, the court must determine
whether he 1s entitled to continue use of the property and must consider
poseible alterations that would enable joint use and, at the same time, not
require significant alteration of the more necessary use or unreasonably
impair or interfere with it.

Matters Koted for Future Consideration:

1. Incorporate an indemnity provision for the more necessary user.
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§ 1240.640. Use by state more necessary than other uses

1240.640. (a) Where property has been appropristed to public
use by any person other than the state, the use thereof by the state
for the same use or any other public use is a more necessary use than
the use to which such property has already been appropriated.

{b) Where property has been appropriated to public use by the
state, the use thereof by the state is a more necessary use than any

use to which such property might be put by any other person.

Comment. Section 1240.640 broadens somewhat the general rule stated
under former Code of Civil Procedure Section 1240 and former Government
Code Section 15856 (Property Acquisition Iaw). Section 1240 provided a
state priority over private ownership and Section 15856 provided &n abso-

lute priority for all scquisitions under that statute. See, e.g., State v.

City of Los Angeles, 256 Cal. App.2d 930, 64 Cal. Rptr. 476 (1967). Sec-

tion 1240.640 not only embraces state acguisitions under the Property Acqui-
sition Lav but also under any other authority, most notably by the Depart-
ment of Water Resources and the Department of Public Works. See also

Water Code § 252 (authority of Department of Water Resources to take park
lands). Specific exemptions or qualifications to the rule of state supre-

macy may be stated elsewhere. E.g., Section 1240.680 (park use presumed
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"more necessary” than highway use); Sts. & Hwys. Code § 155 (Department
of Public Works may not take for memorials without county consent); Sts.
& Hwys. Code §§ 103.5, 210.1 (Department of Public Works may condemn
parks but shall avoid doing so wherever possible). Also, property appro-~
priated to public use by the state may be taken for common use where
compatible pursuant to Section 1240.510 et seq. and the prior user may,
under appropriate circumstances, be permitted under Section 1240.630 to

continue his use jointly with the more necessary state use.
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§ 1240.650. Use by public entity more necessary than use by other persons

1240.650. (a) VWhere property has been appropriated to public
use by any person other than a public entlity, the use thereof by =a
public entity for the same use or apy other public use is a more
necessary use than the use to which such property has already been
appropriated.

{(b) Where property has been appropriated to public use by a
public entity, the use thereof by the public entlty is a more neces-
sary use than any use to which such property might be put by any

person other than a public entity.

Comment. BSection 1240.650 is similar in substance to former Code of
Civil Procedure Section 1240(3) except that Section 1240.650 embraces
all public entities. Thus, for example, Section 1240.650 includes school
districts which formerly were not included.

The preference under Section 1240.650 is not merely one of public
ownership over private ownership for the same use but includes any use.
Thus, for example, & public entity may condemn the easement of a privately
cwned public utility not merely to perpetuate the utility use in public
ownership but also to provide some separate and distinct use. Specific

exceptions to the rule of public supremacy may be legislatively declared

S
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elsewhere. Perhaps-the most notable of these exceptions are contained
in Section 1240.660. Under the latter section, property appropriated by
any person to the use of certain public entities 1is protected from sub-
sequent appropriation by certain other public entities. See Section

1240.660 and Comment thereto. See also Mono Power Co. v. Clty of Ios

Angeles, 284 Ped. 784 (9th Cir. 1922 ){city precluded by former Code of
Civil Procedure Sections 1240(3) and 1241(3)--now Section 1240.660--from
condemning property appropriated to use of other govermmental entities by
private corporation).

Property appropriated to public use by a public entity may always be
taken for common use by any other person where compatlble pursuant to Sec-

tion 1240.510 et seq.
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§ 1240.660. Property appropriated to a public use by cities, counties, or
certain special districts

1240.660. Property appropriated to the public use of any city,
county, municipal water district, irrigation district, transit dis-
tricet, rapld tramsit district, public utility district, or water
district may not be taken under this article by any other city,
county, municipal water district, irrigation distirict, transit dis-
trict, rapid itransit district, public utility district, or water

district while such property is so appropriated to such use.

Comment. Section 1240.660 codifies prior law under former Sections
1240(3) and 1241(3) of the Code of Civil Procedure. Section 1240.660, 1like
1ts predecessors, protects property appropriated to a public use by or to
the use of one of a group of public entitlies from displacement by any other
entify in the group. The list of entities in Section 1240.660 conforms to
that contained in former Section 1241(3). Former Section 1241(3) listed
a greater number of entities than former Section 1240(3); however, the dis-
crepancy appears to have been unintentional, and the sectlons were apparent-

ly regarded ag interchangeable. B8ee City of Beaumont v. Besumont Irr. Dist.,

63 cal.2d 291, 405 P.2d& 377, 46 ¢al. Rptr. 465 {1965); County of Marin v.

Superior Court, 53 Cal.2d 633, 349 P.2d 526, 2 Cal. Rptr. 758 (1960). The

term "appropriated to public use" is defined by Section 1230.080. See

e
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Section 1230.080 and Comment thereto. Former Sections 1240(3) and 1241(3)
prohibited taekings "while such property is so appropriated and used for the
public purposes for which it has been avpropriated." (Emphasis added.)
This langusge implied that the property must not only be appropriated but
alsc actually used for a public purpose. However, the cases did not so

construe the section. See East Bay Man. Util, Dist. v. Lodi, 120 Cal. App.

70, 750, 8 P.24 532, (1932)("'used’ does not mean actual physical use
« « » but . . . property reasonably necessary for uge" which will be used
within & reasonable time). The term "used” has accordingly been eliminated
from Section 1240.660 to conform with the actual construction. Similarly,
both sections referred to takings of "private" property appropriated to the
use of the respective entities. It was clszar, however, that the sections
were not limited to private property devoted to public use but included
property owned by public entities as well as by private individuasls or cor-

porations. See City of Beaumont v. Beaumont Irr. Dist., supra (city may

not condemn property appropriated to use by irrigation distriet); County of

Marin v. Superior Court, supra {county road may not be condemned by municipal

water district); Mono Power Co. v. City of Ios Angeles, 284 Fed. 784 (9th

Cir. 1922)(city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word "private" has,

therefore, been omitted.
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Section 1240.660, like its predecessors, protects property appropriated
to a public use by the specific defendants listed from displacement only by
the plaintiffs listed. Thus, for example, & city may not take from a rapid
transit district--but a school district--because it 1s not listed, may both
take from those listed and have its properiy taken by those listed without
regard to these provisions (although the general rule stated in Section
1240.610 would still apply).

It should be noted that Section 1240.660 places a limitation only on
displacement of one user by another. Any entity listed in Section 1240.660
mey take property of any other entity listed for common uses where compat-

ible under Section 1240.510. See, e.g., City of San Diego v. Cuyamaca

Water Co., 209 Cal. 152, 287 P. 496 (1930), and Turlock Irr. Dist. v. Sierra

Etc. P. Co., 69 Cal. App. 150, 230 P. 671 {1924).

Note: The Commission solicits comments on whether the provisions of
existing law reflected in Section 1240.660 are presently causing
difficulty, whether Section 1240.660 is needed, and whether it

should be retained, repealed, or modified.
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g 1240.670. Preservation of certain property in its natural condition; pre-
sumption as to best public use

1240.670., Except as provided in Section 103.5 of the Streets
and Highways Code, notwithstanding any other provision of law, the
fact that property is owned by & nonmprofit organization contributions
to which are deductible for state and federal income tax purposes
under the laws of this state and of the United States and having the
primary purpose of preserving areas in their natural condition, and
that such property is open to the public subject to reasonable restric-
tions and is appropriated and used exclusively for the preservation of
native plantes or native animals, including but not limited to, mammals,
birds, and marine life, or biotic communities,or geoclogical or geograph-
ical formations of scilentific or educational interest, and further
that such property is irrevocably dedicated to such uses so that upon
ligquidation, dissolution, or abandonment of or by the owner, such
property will be distributed only to a fund, foundation,or corporation
whose property is likewise irrevocably dedicated to such uses, or to ‘
a governmental agency holding land for such uses, establishes & rebut-
table presumpilion of its having been appropriated for the best and
most necessary public use. The presumption established by this section

is a presumption affecting the burden of proof.

L
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Comment. BSection 1240.670 continues without substantive change the
provisions of subdivision (a} of former Section 1241.9 of the Code of
Civil Procedure. For special procedural limitations where the property
described 1s sought to be taken for state highway purposes, see Section

103.5 of the Streets and Highways Code.
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§ 1240.680. Park property; presumption as to best public use

1240.680, Except as provided in Section 103.5 of the Streets
and Highways Code, notwithstanding any other provision of law, the
fact that property is appropriated to public use as a state, re-
gional, county, or city park or recreation area, or historic site
included in the National Register of Historic Places or state-
registered landmarks, or state wildlife or waterfowl management
area, or state ecclogical preserve, establishes & rebuttsble pre-
sumption of its having been appropriated for the best and most neces-
pary public use. The presumption established by this section is a

presumption affecting the burden of proof.

Comment. Section 1240.680 continues without substantive change the
provisions of subdivision (a) of former Section 1241.7 of the Code of
Civil Procedure. The term "wildlife or waterfowl management area" refers
to an area as provided for in Article 2 {commencing with Section 1525) of
Chapter % of Division 2 of the Fish and Game Code. The term “ecclogical
preserve” refers to an area as provided for in Article 4 (commencing with
Section 1580) of that same chapter of the Fish and Game Code. For special
procedural limitations where the property described is sought to be taken
for state highway purposes, see Sectiom 103.5 of the Streets and Highways

Code.

=83~
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Article 8. Ixtraterritorial Condemnation

§ 1240.710. Condemnation outside territorial limits of local public entity

1240.710. A local pudblic entity may condemn only property within
its territorial limits except where the power to condemn property out-
side its limits is expressly granted by statute or necessarily implied

as an incident of one of its other statutory powers.

Comment. Section 1240.710 codifies prior law. Although express statu-
tory authority generally is required, extraterritorisl condemnation slso is
permitted where this power is necessarily implied as an incident to the

existence of other powers expressly granted., See City of No. Sacramento v.

Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr. 538 (1961 ){implied

authority); City of Hawthorne v. Peebles, 166 Cal. App.2d 758, 333 P.2d 442

{1959 }{ statutory authority); Secramento Mun. Util. Dist. v. Pacific Gas &

Flec. Co., 72 Cal. App.2d 638, 165 p.2d T4l {1946)(statutory authority).

See also Harden v. Superior Court, 44 Ccal.2d 630, 28k P.2d 9 (1955); City

of Carlsbad v. Wight, 221 Cal. App.2d 756, 3k Cal. Rptr. 820 (1963). Cf.

Mulville v. City of San Diego, 183 Cal. T34, 737, 192 P. 702, (1920);

McBean v. Clty of Fresno, 112 Cal. 159, 44 P. 358 (1896). Furnishing sewage

facilities and supplying water are services for which the power of extra-

territorial condemnation may be implied. City of Pasadena v. Stimson,

-Ble
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91 Cal. 238, 27 P. 604 (1891 )(sewvage){dictum}; City of No. Sacramento v.

Citizens Util. Co., supra {water). Cf. Southern Cal. Gas Co. v. City of

Ios Angeles, 50 Cal.2d 713, 718, 329 p.24 289, (1958). Compare City

of Carlsbad v. Wight, supra.

There are & number of statutes that expressly authorize extraterri-
torial condemnation. E.g., Govt. Code § 61610; Harb. & Nav. Code § T14T;
Hemlth & Saf. Code §§ 6514, 13852{c); Pub. Res. Code § 5540. Such statutes

are constitutional. City of Hawthorne v. Peebles, supra; Sacramento Mun.

Util. Dist. v. Pacific Gas & Elec. (o., supra.

A significant limitation on the exercise of extraterritorial condemns-
tion is that the resclution of necessity of 2 local public entity is not
conclusive where the property to be taken is cutside its boundaries. Sece

tion 1240.150(b). See City of Hawthorne v. Peebles, supra; Orange County

Water Dist. v. Bennett, 156 Cal. App.2d T45, 750, 320 P.2d 536, (1958);

Los Angeles County Flood Control Dist. v. Jan, 154 Cal. App.2d 389, 394,

316 r.2d 25, {1957); City of los Angeles v. Keck, 1k Cal. App.3d 920,

92 Cal. Rptr. 599 (1971). The "necessity" required to justify extraterri-
torial condemnation is only a reasonable necesslty under all the ecircum-
stances of the case and not an absclute or imperative necessity. City of

Hawthorne v. Peebles, supra. Vhile economic considerations alone may not
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be sufficient to justify extraterritorial condemnation, considerations of
economy may be taken into account in determining necessity. Sacramento

Mun. Util. Dist. v. Pacific Gas & Elec. Co.,supra. Compare City of

Carlsbad v, Wight, supra.

ZB6.
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Article @, Preliminary Location, Burvey, and Teste

§ 1240.810. Right 1o make examinations and tests

1240.810. Subject to requirements of this article, any person
authorized to acquire property for a particular use by eminent domain
ey enter upon property to make studies, surveys, examinations, tests,
soundings, or appraisals or to engage in similar activities reasonably

related to acquisition or use of the property for that use.

Comment. Section 1240.810 continues without substantive change the

provisions of subdivision (b) of former Code of Civil Procedure Section 1242,
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§ 1240.820. Liability for damages

1240.820. (a) The liability, if any, of a public entity for
damages to property that arise from the entry and activities men-
tioned in Section 1240.810 is determined by Section 816 of the
Government Code.

{(b) Any person authorized to acquire property for a particular
use by eminent domain, other than a public entity, is liable for
damages to propertiy that arise from the entry and activities mep-
tioned in Section 1240.810 to the same extent that a public entity

is liable for such damages under Section 816 of the Government Code.

Comment. Sectlon 1240.820 continues without substantive change the
provisions of subdivisions (c) and (d) of former Code of Civil Procedure

Section 1242,

ey
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§ 1240.830. Consent or court order required in certain cases

1240.830. In any case in which the entry and activities men-
tioned in Section 1240.810 will subject the person having the power
of eminent domain to liability under Section 1240.820, before
making such entry and undertaking such activities, the person shall
gecure:

(a) The written consent of the owner to enter upon his
property and to undertake such activities; or

(b) An order for entry from the superior court in accordance

with Section 1240.8L0.

Comment. Except as noted 1n the Comment to Section 1240.870, Sec-
tions 1240.830-1240.870 continue without substantive change the provisions

of former Code of Civil Procedure Section 1242.5.

-89-
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§ 1220.840. Court order permitting entry; deposit of probable
compensation

1240.840. (a) The person seeking to enter upon the propertyy may

" petition the court for an order permitting the entry and shall
give such pricr notice to the owner of the property as the court
determines is appropriate under the circumstances of the par-
ticular case.

(b) Upon such petition and after such notice has been
given, the court shell determine the purpose for the entry, the
nature and scope of the activities reasonably necessary to
accamplish such purpose, and the probable amount of compensation
to be paid to the owner of the property for the actual damage to
the property and interference with its possession and use.

(c) After such determination, the court may issue its
order permitting the entry. The order shall prescribe the
purpose for the entry and the nature and scope of the activities
to be undertaken and shall require the person seeking to enter
to deposit the probable amount of compensation in the manner

provided in Section 1255.110.

Comment. See the Comment to Section 1240.830.

Oy

e it A



The Right to Take EMINENT DOMAIN IAW § 1240.850

Tentatively approved September 1970

§ 1240.850. Modification of court order

1240.850. At any time after an order has been made pursuant to
Section 1240.840, either party may, upon noticed motion, request the
court to determine whether the nature and scope of the activities
reasohably necessary 40 accomplish the purpose of the entry should
be modified or whether the amount deposited is the probable amount
of compensation that will be awarded. If the court determines that
the nature and scope of the activities to be undertaken or the amount
of the deposit should be modified, the court shall make its order

prescribing the necessary changes.

Comment. See the Comment to Section 1240.830.
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§ 1240.860. Management of amount deposited

1240.860. The court shall retein the amount deposited under this
article fora period of six months following the termination of the
entry. Such amount shall be deposited in the Condemmnation Deposits
Fund in the State Treasury and shall be held, invested, deposited,
and disbursed in accordance with Article 10 {commencing with Section
16429.1) of Chapter 2 of Part 2 of Divislon 4 of Title 2 of the Qovern-

ment Code.

Conment. See the Comment to Section 1240.830.

-G2-
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§ 1240.870. Recovery of damages and expenses

1240.870. (a) The owner is entitled to recover from the person

who entered his property the amount nscessary to compensate the
owner for any dammge which arises out of the entry and for his
court costs in the proceeding under this wgrtisje. In the interests
of justice, the court may award the owner, in addition to his court
costs, reasonable attorney's fees in an amount fixed by the court.

(b) Where 2 deposit has been made pursuant to this article,
the owner may, upcon noticed motion made within six months fellowing
the termination of the entry, request the court to determine the
amount he is entitled to recover under this sectlon. Thereupon,
the court shall determine such amount and award it to the owner
and the money on deposit shall be available for the payment of
such amount.

(c) Nothing .in this section affects the availabllity of any

other remedy the owner may have for the damaging of his property.

Comment. Section 1240.870 continues without substantive change the pro-
visions of subdivision (e} of former Code of Civil Procedure Section
1242.5 except that Section 1240.870 permits the award of reasongable attorney's
fees only in the interests of justice--e.g., where the person who entered
or sought to enter acted arbitrarily and without any reasonable Jjustifica-
tion--whereas former Section 1242.5 contalned no such limitation cn the

awaerd of reasonsble attorney's fees.
_93..



