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First Supplement to Memorandum 12-51 

Subject: Study 39.10 - Attachment, Garnishment, Execution (Prejudgment 
Attachment) 

Attached to this memorandum is a draft statute relating to prejudgment 

attachment. The statute is based on the present at~chment chapte~ as 

amended by SB 1048 (the "Mlrsh" bill) which has now been signed by the 

Governor. The present chapter and the disposition of its provisions under 

the draft statute is set forth in an appendix (pink) attached to the draft 

statute. The draft statute is complete in the sense that the subjects dealt 

with by the present chapter are all dealt with by the draft statute. The 

statute is not, however, perfected. A few parts of the statute have never 

been reviewed by the Commission; other parts are in need of further work 

by the staff. The draft is made available at this time so that you may see 

basically what the staff would propose if the Commission decided to adopt 

and implement the policies expressed in SB 1048. As you can see, even if 

a decision were made to make no basic change in existing law, the staff 

believes that a substantial amount of work would still be required to be done. 

In short, if attachment is retained in some form, however limited, we be-

lieve that it will be worthwhile to continue to work on the parts of the 

statute dealing with procedures for issuance, undertakings, method of levy, 

and management and disposition of property. It is our hope that we can 

keep moving forward with this work with guidance and directions from the 

Commission as to the most promising courses to follow. 

We have attached to this memorandum a copy of a letter (pink) recently 

received from a practicing attorney interested in our work on the attachment 
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study. The letter, we believe, makes clear that we should not defer work 

in this area. The problems are not likely to be eliminated if we do not 

solve them. 

Respectfully submitted, 

~~I.~~oo 

Assistant Executive Secretary 
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August 15, 1972 

Californi~ Law Revision Commission 
School of Lal<j 
Stanford, Callforl:ta 94305 

Attention: Mr. John H. DeMoully 

Re: ,Prejudgment Attachment. Memorandum 
72-57 

Dear Mr. OeMoully: 

Mr. Horton's Memorandum 72-57 appears to place in ques
tion the necessity for enacting any attachment laws in 
the State of California. It was my understanding that 
the Commission had previously studied the advisability 
of enacting an attachment law and concluded that such 
a law was warranted and that the present efforts of the 
Commission were being directed toward the preparation 
of an acceptable attachment law. 

Is the advisabillty of some prejudgment attachment 
remedy still before the Commission? 

Some of the abuses which were expected have arisen since 
the Randone decision. Claims are being compromised for 
less than that to which the creditors are entitled in 
order, to 'obtain collection. Groundless answers are being 
filed to complaints in order to gain time. The judicial 
delays which were encountered prior to attachments are being 
compounded by the additional number of motions, actions, 
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Mr. John H. DeMoul1y -2- August 15, 1972 

etc. which are being commenced in order to assist creditors 
who have been denied the remedy of prejudgment attachment. 

SB 1048 concededly is not a perfect law. Its most attrac
tive attribute, however, is that it offers relief to credi
tors now. It would have been preferable had the Commission 
concluded its studies and proposed an acceptable law at 
this time. However, such was not the case. I would strongly 
urge that the Commission continue with its efforts to exped
ite the drafting of a prejudgment attachment law which will 
meet the objections to SB 1048, as well as take care of 
other problems which have been studied by the Commission. 
The Commission, however, must keep in mind that time is of 
the essence. 

HLC/bh 
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Sec. Title 6.5 (commencing with Section 480.010) is added 

to Part 2 of the Code of Civil Procedure, to read: 

Title 6.5. Attacbment 



CHAPTER 1. WORDS AND PHRASES DEFINED 

§ 480.010. Application of definitions 

480.010. Unless the provision or context otherwise requires, 

these definitions govern the construction of this title. 

Cozmnent. Section 480.010 is a standard provision found in the 

definitional portion of recently enacted California codes. See,!.:&, 

Evid. Code § lOCi Veh. Code § 100. 

Additional definitions are found in the preliminary provisions of 

the Code of Civil Procedure. ~,Section 17 provides "the singular 

number includes the plural and the plural the singular." 

I-l 



§ 480.020. Account debtor 

480.020. "Account debtor" means the person who is obligated 

on an account receivable, chattel paper, or chose in action. 

Comment. Section 480.020 is based on the definition of "account 

debtor" provided by paragraph (a) of subdivision (1) of Section 9105 of 

the Commercial Code. Paragraph (a) of Section 9105 provides: 

(a) "Account debtor" means the person who is obligated on an 
account, chattel paper, contract right or general intangible ... 

Section 480.020 merely substitutes the terms "account receivable" 

and "chose in action" for "account," and "general intangible!' See Sec-

tions 480.030 ("account receivable" defined), 480.050 ("chose in action" 

defined). Attachment of "contract rights" (as that term is defined by 

the Commercial Code) is not permitted. See Comment to Section 480.060. 

1-2 



§ 480.030. Account receivable 

480.030. "Account receivable" means an;y right to payment 

which has been earned for goods sold or leased or for services 

rendered which is not evidenced by a negotiable instrument, 

security, or chattel paper. 

Comment. Section 480.030 is based on the definition of "account" pro

Vided by Section 9106 of the Commercial Code. Section 9106 provides in 

part: 

9106. "Account" means an;y riSht to payu:c~t. for goods sold or leased 
or for services rendered which is not evidenced by an instrument 
or chattel paper. 

The term "account receivable" is used in this title because it is a 

more descriptive phrase than "account" and to avoid confusion with the term 

"deposit account." Compare Section 480.080. The term "instrument" used in 

Section 9106 is defined by paragraph (g) of subdivision (1) of Section 9105 

as follows: 

(g) "Instrument" means a negotiable instrument (defined in Sec
tion 3104), or a security (defined in Section 8102) or any other writ
ing which evidences a right to the payment of money and is not itself 
a security agreement or lease and is of a tYJle which is in ordinary 
course of business transferred by delivery with an;y necessary indorse
ment or assignment; 

Section 480.030 substitutes the terms "negotiable instrument" and "security" 

for "instrument" but retains the substance of the Commercial Code. See 

Sections 480.160 ("negotiable instrument" defined), 480.210 ("security" 

defined). 

Section 480.030 makes clear that the right to payment covered by this 

section must have been earned by specifically including this requirement. 

The method of levy on an account receivable is provided by Section 

487.380. 
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§ 480.040. Chattel paper 

480.040. "Chattel paper" means a writing or \<ritings which 

evidence both a monetary obligation and a security interest in or 

a lease of specific goods. When a transaction is evidenced both 

by such a security agreement or a lease and by an instrument or a 

series of instruments, the group of writings taken together con-

stitutes chattel paper. As used in this section, "instrument" 

means a negotiable instrument, or a security, or any other writing 

which evidences a right to the payment of money and is not itself 

a security agreement or lease and is of a type which is in the 

ordinary course of business transferred by delivery with any neces-

sary indorsement or assignment. 

Comment. Section 480.040 is substantively the same as paragraph (b) 

of subdivision (1) of Section 9105 of the Commercial Code. Paragraph (b) 

of Section 9105 provides: 

(b) "Chattel paper" means a writing or writings which evidence 
both a monetary obligation and a security interest in or a lease of 
specific goods. When a transaction is evidenced both by such a 
security agreement or a lease and by an instrument or a series of 
instruments, the group of writings taken together constitutes chattel 
paper • • • • 

The term "instrument" used in subdivision (b) of Section 9105 is defined in 

paragraph (g) of subdivision (1) of Section 9105. Section 480.040 incorporates 

the same definition in its third sentence. Thus, "chattel paper" under this 

title has basically the same meaning as "chattel paper" under Section 9105 

of the Commercial Code, and the following excerpt from the Comment to Section 

9105 should help to explain the term. 

I-4 



A dealer sells a tractor to a farmer on conditional sales contract. 
The condi tiona! sales contract is a "security agreement", the farmer is 
the "debtor", the dealer is the "secured party" and the tractor is the. 
type of "collateral" defined in Section 9-109 as "equipment". But now 
the dealer transfers the contract to his bank, either by outright sale 
or to secure a loan. Since the conditional sales contract is a security 
agreement relating to specific equipment the conditional sales contract 
is now tha. type of collateral called "chattel paper". In this trans
action between the dealer and his bank., the bank is the "secured party", 
the dealer is the "debtor", and the farmer is the "account debtor". 

Under the definitior: of "security interest" in Section 1-201(37) 
a lease does not create a security interest unless intended as security. 
Wbether or not the lease itself is'a security agreement, it is chattel 
paper when transferred if it relates to specific goods. Thus, it the 
dealer enters into a straight leese of the tractor to the farmer (not 
intended as security),. and then arranges to borrow money on the security 
of the lease, the lease is chattel peper. 

The method of levy on chattel paper is provided. by Section 487 .390· 
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§ 480.050. Chose in action 

480.050. "Chose in action" means any right to ~nt {arising 

out of the conduct of any trade, business, or profession) of a fixed 

or reasoOably ascertainable amount which (a) is not cODdit1oned upon 

further performance by the defendant or upon any event other than the 

passage of time, (b) is not an account ~eceivableJ (c) is not a 

deposit account, and (d) is not evidenced by a negotiable instrument, 

security, chattel paper, or Judgment. The term includes an interest 

in or a clsilll under an insurance policy. 

Comment. Section 480.050 defines "chose in action" as the term 1& 

used in th1s title. It should be noted tbat, in contrast w1th the tem "CODtract 

right" under the Commercial COde, the right must be earned and must be in 

a fixed or reasonably ascertainable amount. Compere Coal. Code § 9106 

( .. t contract right' means any right to p8)'11lent under a contract not yet 

earned by performance a.nd not evidenced by an instrument or cbBttel paper;" 

'''general intangibles' means any personsl property (including things in 

action) other than goods, accounts, contract rights, chattel paper, docu-

ments, and. instruments. Any interest or claim in or under any policy of 

insurance is a general intangible"). 

The method of levy on a chose in action 1s provided by Section 467.380. 
~ 
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§ 480.060. Complaint 

480.060. "Complaint" includes a cross-complaint. 
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§ 480.070. Defendant 

480.070. "Defendant" includes a cross';'defendant. 
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§ 480.080. Deposit account 

il8O.080. "Deposit account" means any of the following: 

(a) An account in any "bank" described in Section 102 of 

the Financial Code. 

(b) An account in any state or federal savings and loan 

association. As used in this paragrsph, "account" includes 

investment certificate, share account, and withdrawable share. 

(c) An account for funds received from a member of a credit 

union. 

Comment. Section 480.080 defines "deposit account" as the term is 

used in this title. Industrial loan companies (as described in Financial 

Code Section 18003) are not included under this section because they only 

issue investment or thrift certificates. See Fin. Code § 18402. See also 

Fin. Code § 18003 (referring to certificates as "choses in action"). 

These companies are expressly prohibited from receiving deposits or issu

ing certificates of deposit. See Fin. Code § 18403. 

The method of levy on deposit accounts is provided by Section 481.440. 
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§ lj80. 090. Document 

lj80.090. "Document" means a "document of title" as defined by 

subdivision (15) of Section 1201 of the Corone rcial Code. 

Comment. Section 480.090 defines document by incorporating by refer

ence the term document of title defined by subdivision (15) of Section 

1201 of the Commercial Code. Subdivision (15) provides: 

(15) "Document of title" includes bill of lading, dock warrant, 
dock receipt, warehouse receipt, gin ticket, compress receipt, and 
also any other document which in the regular course of business or 
financing is treated as adequately evidencing that the person en
titled under the document (Section 1403(4» has the right to receive, 
hold and dispose of the document and the goods it covers. To be a 
document of title a document must purport to be issued by a bailee 
and purport to cover goods in the bailee's possession which are 
either identified or are fungible portions of an identified mass. 

Goods subject to a nonnegotiable document are levied upon pursuant to 

Section 487.330. A negotiable document is levied upon in the same manner 

as a negotiable instrument. See Section [ J. 
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§ 480.100. Equipment 

1i8o.l00. HEquipment" means tangible [personal] property [in 

the possession of the defendant and] used or bought for use 

primarily in his business (including farming or a profession)if it 

is not'included in the definitions of inventory or farm products. 

Comment. Section 480.100 is based on the definition of "equipment" 

provided by Section 9109 of the Commercial Code. Section 9109 provides 

in part; 

9109. Goods are •.. "eq'qipment" if they are used or bought for 
use primarily in business (including farming or a profession) or by a 
debtor who is a nonprofit organization or a governmental subdivision 
or agency or if the goods are not included in the definitions of 
inventory, farm prOducts. or consumer goods •.•. 

Fal'lll products and inventory are defined by Sections 480.110 and 480.120 

respect! vely • 

• 

The me1;hod of levy on equipment excep1; motor vehicles is provided b7 

SecUon 1!81.350. Motor vehicles are levied upon pursusnt to Section 1!81.360. 

See also Section 480.150 (motor vehicle defined). 
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§ 480.110. Farm products 

480.110. "Farm products" means crops or livestock or supplies 

used or produced in farming operations or products of crops or live-

stock in their unmanufactured states (such as ginned cotton, ,TOol 

clip, maple syrup, honey, milk, and eggs), while in the possession of 

a defendant engsged in raising, fattening, grazing, or other farming 

operations. If tangible [personal) property is a farm product, it 

is neither equipment nor inventory. 

Comment. Section 480.110 is based on the definition of "farm products" 

provided by Section 9109 of the Commercial Code. Section 9109 provides in 

part: 

9109. Goods are •.• "farm products" if they are crops or live
stock or supplies used or produced in farming operations or if they are 
products of crops or livestock in their unmanufactured states (such as' 
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if 
they are in the possession of a debtor engaged in raising, fattening, 
grazing or other farming operations. If goods are farm products they 
are neither equipment nor inventory • . . • 

Equipment and inventory are defined by Sections 480.100 and 480.120 respec-

tively. 

The method of levy on farm products other than growing crops is pro-

vided in Section 487.370. Growing crops are levied upon pursuant to Sec-

tion 487.340. 
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j 480.120. ::nventory 

480.120. "Inventory" means tangible [personal] property in 

the possession of a. defendant vho hoJ.ds it for sale or leue or to 

be furnished under contracts of service or if it is raw materials, 

work in process, or JIlateria.ls u~ed or cOllSU!lIed in bis business. 

Inventory of a person 1s not to ce claSSified an bis eqUipment. 

Comment. Section 480.120 is based on the definition of "inventory" 

provided by Section 9109 of tIle Commercial Code. Section 9109 provides 

in part: 

9109. Goods are •.. "inventory" if they are held by a person 
-who bolds them for sale or lease or to be furnished under contracts 
of service or if he has leased or so furnished them, or if they are 
raw materials, worK in process or materials used or consumed in a 
business. Inventory of a person is not to be classified as his 
equipnent. 

The phrase "or if he has leased or so furnished them" has been deleted to 

make clear that inventory under this title is limited to property in the 

possession of the defendant. 

The method of levy on inventory of e going business is provided by 

Section . 487.370. Levy genera::'ly on tangible personal property in the 

possession of the defendant is provided by Section ~7.320. 
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§ 480.130. Judicial officer 

480.130. "Judicial officer" means any judge or any commissioner 

or other officer appointed by the trial court to perform the duties 

required Qy this title. 
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§ 480.140. Levying officer 

1180.140. "Levying officer" means the sheriff, constable,. 

or marshal to whom a writ or order issued under this title is 

directed. 
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§ 480.150. Motor vehicle 

480.150. "Motor vehicle" means a "motor vebicle" as defined 

Oy Section 415 of the Vehicle Code. 

Comment. Section 480.150 defines "motor vehicle" Oy incorporating 

by reference the same term as defined by Section 415 of the Vehicle Code. 

Section 415 provides: "415. A 'motor vehicle' is a vehicle which is 

self-propelled." This definition includes not only cars, trucks, and 

buses but all sorts of heavy equipment and miscellaneous vehicles; e.g., 

golf carts, snowmobiles, forklifts, farm and cemetery equipment. 

The method of levy on motor vehicles which is equipment of a gOlng 

business is provided Oy Section 487.360. Levy on other vehicles which are 

sUbject to attacbment is accomplished pursuant to Sections 487.320, 487.330, 

and 487.370. 
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§ 480.160. Negotiable instrument 

480.160. "Negotiable instrument" means a "negotiable instrument" 

as defined by Section 3104 of the Commercial Code. 

Comment. Section 480.160 defines "negotiable instrument" by incorpo

rating by reference the same term as defined by Section 3104 of the Commercial 

Code. Section 3104 provides: 

3104. (1) Any writing to be a negotiable instrument within 
this division must 

(a) Be signed by the maker or drawer; and 

(b) Contain an unconditional promise or order to pay a sum cer
tain in money and no other promise, order, obligation or power given 
by the maker or drawer except as authorized by this division; and 

(c) Be payable on demand or at a definite time; e.nd 

(d) Be payable to order or to bearer. 

(2) A writing which ccltPlies with the requirementS of this sec
tion is 

(a) A "draft" ("bill of exhange") if it is an order; 

(b) A "check" if it is a draft drawn on a bank and payable on 
demand; 

(c) A "certificate of deposit" if it is an acknowledgment by a 
bank of receipt of money with an engagement to repay it; 

(d) A "note" if it is a promise other than a certificate of 
deposit. 

* * * * * 
The method of levy on a negotiable instrument generally is provided by 

Section 487.400. But see Section 487.440 (deposit account). 
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§ 480.170. Person 

480.170. "Person" includes an individual, a corporation, a 

partnership or other unincorporated association, and a public entity. 
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§ 480.180. Plaintiff 

480.180. "Plaintiff" means a person who files a complaint or 

cross-complaint. 
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§ 480.190. Probable validity 

480.190. A claim has "probable validity" where it is more likely 

than not that the plaintiff will obtain a j.\idgment against the defendant 

on that claim. 
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§ 480.200. Public entity 

480.200. "Public entity" includes the state, the Regents of the 

University of California, a county, a city, district, public authority, 

public agency, and any other political subdivision or public corpora

tion in the state. 

Comment. Section 480.200 adopts the language of the definition found 

in Section 811.2 of the Government Code. 
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§ 480.210. Security 

480.210. "Security" means a "security" as defined by Section 8102 

of the Commercial Code. 

Comment. Section 480.210 defines "security" by incorporating by refer

ence the same term as defined by Section 8102 of the Commercial Code. Section 

8102 provides in part: 

8102. (1) In this division unless the context otherwise requires 

(a) A "security" is an instrument which 

(i) Is issued in bearer or registered form; and 

(ii) Is of a type commonly dealt in upon securities exchanges or 
markets or commonly recognized in any area in which it is issued or dealt 
in as a medium for investment; and 

(iii) Is either one of a class or series or by its terms is diviSible 
into a class or series of instruments; and 

(iv) Evidences a share, participation or other interest in property 
or in an enterprise or evidences an obligation of the issuer. 

(b) A writing which is a security is governed by this diviSion and 
not by Uniform Commercial Code--Commercial Paper even though it also 
meets the reqUirements of that division. This diviSion does not apply 
to money. 

(c) A security is in "registered form" when it specifies a person 
entitled to the security or to the rights it evidences and when its 
transfer may be registered upon books maintained for that purpose by or 
on behalf of an issuer or the security so states. 

(d) A security is in "bearer form" when it runs to bearer accord
ing to its terms and not by reason of any indorsement. 

* * * * * 

The method of levy on a security is provided by Section 487.410. 
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CHAPTER 2. GENERAL PROVISIONS 

§ 481.010. Short title 

481.010. This title shall be known and may be cited as "The 

At ta chment Law." 
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§ 481.020. Rules for practice and procedure 

481.020. Notwithstanding any other provision of law, the 

Judicial Council may provide by rule for the practice and pro

cedure in proceedings under this title. 

Comment. Section 481.020 is the same as Civil Code Section 4001 

(The Family Law Act). 
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§ 481.030. Forms 

!Kll.030. The Judicial Council shall prescribe the form of the 

applications, notices, orders, and other documents required by this 

title. Any such form prescribed by the Judicial Council is deemed 

to comply with this title. 

Comment. Section 481.030 requires the Judicial Council to prescribe 

the forms necessary for the purposes of this title. Various sections pre

scribe information to be contained in the forms, but the Judicial Council 

has complete authority to adopt and revise forms as necessary and may re

quire additional information in the forms or may omit information from the 

forms that it determines is unnecessary. 
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§ h81.040. General requirements for affidavits 

481.040. The facts stated in each affidavit filed pursuant to 

this title shall be set forth with particularity. Each affidavit 

shall show affirmatively that the affiant, if sworn as a witness, 

can testify competently to the facts stated therein. The affiant 

may be a party to the action or any other person having knowlege of 

the facts. 

comment. Section 481.040 provides standards for affidavits filed 

pursuant to this title. These standards are comparable to but not as 

restrictive as those provided for affidavits filed in support of or in 

opposi tion to a motion for s1Jllllll8ry judgment. Compare Section 437 c. A 

verified complaint that satisfies the requirements of Section 481.040 may 

be used in lieu of or in addition to an ordinary affidavit. 

Note. Section 437c provides that "when the party resisting the motion 

[for summary judgment] appears in a representative capacity, such as a 

trustee, guardian, executor, administrator, or receiver, then the affidavit 

in opposition by such representative may be made upon his information and 

belief. " Is a comparable provision desired here? 
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§ 481.050. Secrecy prior to return of service; exception; form of request 

48l..050. (a) If the pl.aintiff so requests in writing at the time 

he fUes his complaint, the cl.erk of the court with whom the compl.aint 

is fil.ed shal.l not make availabl.e to the public the records and documents 

in such action before either (l.) thirty (30) days after the filing of 

the compl.aint or (2) the fil.ing pursuant to this titl.e of the return of 

service of the notice of hearing and any temporary restraining order, 

or of the writ of attachment if issued without notice, whichever event 

occurs first. 

(b) Notwithstanding the provisions of subdivision (a) of this 

section, tbe clerk of court shal.l make the entire file in the action 

avail.able for inspection at any time to any party nam"d in the compl.aint 

or to his attorney. 

(c) The request by plaintiff that the fact of fHing of a compl.aint 

or appl.ication for relief not be made public may take the form of a 

notation to that effect, made by rubber stamp or other suitable means, at 

the top of the first page of the complaint filed with the clerk. 

Comment. Section 481.050 is substantively the same as former Section 

537.5. Section 537.5 provided: 

537.5. In cases of attachment the clerk of the court with whom 
the compl.aint is filed, if requested by plaintiff in writing at the 
time of filing the compl.aint, shall not make public the fact of the 
filing of the complaint, or of the issuance of the attachment, until 
after the filing of the return of service of the notice and temporary 
restraining order or of the writ of attachment if issued without notice, 
except that if the return of service of the notice and temporary 
restraining order or of the writ of attachment is not made within 30 
days after the filing of the complaint in the action, the clerk of the 
court with whom the compl.aint is filed shall make available to the public 
the records and documents in such action. However, the clerk of such 
court shal.l make the entire file in the action avail.able for inspection 
at any time to any party named in the complaint, or to his attorney. 
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§ 481.050 

The request by plaintiff that the fact of filing of a c~laint 
or issuance of an attachment not be made public may take the form of 
a notation to that effect, made by rubber stamp or other suitable 
means, at the top of the first page of the c~laint filed with the 
clerk. 



CHAFTER 3. ACTIONS IN WHICH ATTAClIMENl' AIJl'HORlZED 

§ 482.010. Cl!j.ims arising out of conduct of trade, business, or proCession 

482.010. (a) An attachment may only be issued to secure the 

recovery on a claim for money in a fixed or reasonably ascertainable 

amount, based upon a contract, express or implied, and arising out of 

the conduct of a trade, bUSiness, or profession. The amount of recovery 

claimed shall be not less than one thousand dollars ($1,000) exclullive 

of interest and attorney's fees. The contract upon which the claim is 

based shall not be secured by a security interest upon real or perllonal 

property or, if originally so secured, such security interest shall have 

become valueless without act of the plaintiff. 

(b) An attachment may be issued on a claim for money whether or 

not other forms of relief are demanded. [Issuance or denial of an 

attachment shall have no effect on the nature of the relief awarded by 

the final judgment in the action.] 

Comment. Section 482.010 is based upon a portion of former Section 

537.1. Section 537.1 provided in part: 

537.1. An action referred to in Section 537 is an action or 
actions .by the same plaintiff in which the total Bum claimed, exclUSive 
of interest, attorneys' fees and costs, is five hundred dollars ($500) 
or more and which is one or more of the following: 

(a) An action against a defendant described in subdiviSion (a), 
(b) or (c) of Section 537.2 for a liquidated sum of money based upon 

(l) Money loaned; or 

(2) A negotiable instrument; or 

(3) The sale or lease of, or a license to use, real or personal 
property (including, without limiting the generality of the foregoing, 
goods sold and delivered on open account); or 
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(4) Services rendered, 
jf the claim is not secured by any mortgage, deed of trust 
or security interest on real or personal property or, if 
originally so secured, such security has, without any act of 
the plaintiff, or the person to whom the security was 
given, become valueless. The f"et that inkrest, attorneys' 
fees, costs. or any com binatlon thereof ,lre claimed br the 
plaintiff in addition to the prinCipal amount of the debt 
shall not make the. claim' unliquidated within the 
meaning of this section. . 

* * * * . * 

§ 1j82.010 

Section 1j82;010 raiees the ain1mum 11ait. cla1Dled from 500 dollar8 

to 1,000 dollar8. With this except-iOll., Section 482.010 is 8ilbnantivelJ' 

sf-Oar to rormer Section 531.1. Subd1visiOll. (a) or roraer Section 

531.1 referred to aeti~s "against a defendant described ill Bubdiv18ion8 

(a), (b), or (c) of Sectioll 531.2 • • • ." These defeDd&llt8 were: 

q3!:2.~. 
a) All corporations organized under the General 

Corporation Law or under Part -4 (commencing with 
Section 134(0) oFDivision 30fntle 1 of the Corporations 
Code, or organized under a law of any foreign state or 
jurisdiction authorizing the formation of business 
corporations. 

(b) All partnerships organized under the Uniform 
Partnership Act (Chapter 1 (commencing with Section 
15001) of Title 2 of the Corporations Code) or the 
Uniform Limited Partnership Act (Chapter 2 
(commencing with Section 15501) of Title 2 of the 
Corporations Code) or a law of any foreign state or 
jurisdiction authorizing the formation of general or 
limited partnerships. 

(c) Individuals engaged in a trade or business. 

* * * * * 

SUbdivision (a) of tormer Section 531.1 U80 li8ted a nlllliber of baBes for 

• 

tbe. cla1Ia on l'hich an attaehllellt could be based. SectiOll 1£2.010 accClll;plis.bea 
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these same ends by li.m.iting the claims on which an attacbllent to those 

Mbased upon a contract. express 0;(' implie<i, and arising out of the con-

duct of a tn.de, business, 01" prot'cGsiOll." 

Jote. Sect10DS 537.1 and 537.2 also provided tbat an attachment could 
be isllJWld in any action tor the recove17 of money apinst 

any person IlOt resld1Di in this 8tate (incl'Ud1ng 
any foreign corporation not qualified to do business in 
this state under the provisions of Chapter 3 (commencing 
with Section 64(3) of Part 11 of Division 1 of Title 1 of the 
Corporations Code, and any foreign partnership which 
has not filed a designation pursuant to Section 15700 of 
the Corporations Code), or who cannot after due 
diligence be found within this state, or who conceals 
himself to avoid service of summons. 

'rhe Cc:ma1811on has deterred con8ideration ot' whether and to what 
extent nonresident defendants will be treated uniquely and whether attach
_nt will l:!e permitted to secure Jurisdiction. When this questioo bas 
been dete1'Dl1ned, any needed revisions will be II&4e in tbis chapter and 
elsewhere. 

Sectioo 482.010 (and the remainder of thi8 statute) attempts to do no 
saore than hlPlIment the basiC policy behind Senate Bill 101+8. The grounds 
for attachment formerly provided by Section 537 (before 1ts repeal in 1972) 
were as foll0li8: 

1. Unsecured contract; BUpport adions. 
1. In an adion upon a contract, expresa or implied, for the direct pay

ment of money, (a) where the contract is made or is payable in this state; 
or (b) where tile contract is made outside that state and is not payable 
in this .tate and the amount of the .laim baaed upon such contract exceem. 
five thousand dollars ($6,OOO); and where the contract dc.serihed in either 
(8). or (b) i. not secured by any mortgage. deed of trust, or lie." uP:'ln 
real or personal property, or any pledge of pe ... onal property, or: I~ orig
inally 110 seeurBd, such security haa, without any act of the plamhf!, or 
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§ 4t32.CllO 

the person to whom the security was given, become valueless. An artion 
upon any liability, ":risting Jnaor the laws 6f this state, of a spouse, rela
tive, or kindred! for the .support, maintenance, care, Of' necessaries fur .. 
r,;.hed to the other !lPouse, cr other relatives o·r kindred, shall be deemed 
to be an aetion upon an implied contract within tbe term Ill! used throughout 
sll subdiviaion3 of thi. seetion. An action brought pursuant t6 Seetion 
1692 of the Civil Code .hall be deemed an action upon an implied contraM 
within the meaning of that term as used in this seeliGn. 

2. Contracta of nonresidents and absentees. 
2. In an action upon a contract. express or implied. again.t a defend

ant not r .. iding in this state, or who has departed from the state, or who 
C8nn<>t after due dilirence be found within the state, or who conceals him
self to avoid Bel:"Vice of .ummons. 

S. Dalllaaes for Injuries by noa_ldeate or abseatee!!. 
3. In an action against a defendant. not residing in this state, or who 

has departed from the state, or who cann<>! after due diligence be found 
within £he state. or who conceals himeelf to avoid service of summons, 
to recover a 8um of money as damares, arising from an injury to or death 
. of a person, or damare to property in this state, in colll!equence of nerli
genee, fraud, or other wrongful art. 

4. UJllawfui detainer; _eared rent. 
4. In an action in unlawful detainer where it appears from the verified 

complaint on. file thereiD that rent is actually due and payable from the 
defendant to the plaintiff for tbe premisea lought to be recovered in 
said action; provided, the payment of such rEDt iB not secured by any. 
mort..,. or lien upon real or personal property, or pledge of per.sonat 
property, or, if originally 80 secured, 8uch security has, without any act 
of the plaintiff or the perBOn to whom the security was given, become 
\'81~ 

6. AetlOlla hT state 01' pollUcal 8ubciiviaiOll8 for taxes or Oil obligations. 

6. In an action by &he State of California or any political subdivision 
thereof, for the collection of taxes due said state or political 8ubdiviaiOJl, 
or. for the collection of any moneys due upon any obligation or penalty im

. " poeeb by law. 

6. Aetiona for recovery of funds expellded in narcotics investigatiou. 

6. In any action by the State of California, or any political flUbdiviaion 
thereof. for the reoovery of fuods pursuant to Section 11680.5 of the 
Health and Safety Code. In such cases, funds on tbe defendant's person 
at the time of his arreot which are retained in official custody shaU a\oo 
be subject to attachment. 
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CHAPTER if. NOrrCED HEARING PROCEDURE FOR 

OBrAINING VlRIT OF ATTACHMENT 

Article 1. Right to Attach Order; Issuance of Vlrit 

of Attachment 

§ 483.010. Application for order and writ 

483.010. Upon the filing of the complaint or at any time there

after, the plaintiff may apply pursuant to this article for a right 

to attach order and a writ of attachment by filing an application for 

the order and writ with the court in which the action is brought. 

Comment. Section 483.010 is similar in content and purpose to former 

Section 537 "hich provided in part: 

537. ~he plaintiff, .' .. at the time of issuing the summons, or at 
any time afterward, may have the property . • . of a defendant • • 
attached in accordance with the procedure provided in this chapter . 

This chapter provides a noticed hearing procedure for the issuance of a 

writ of attachment wntch should be utilized in most situations. A procedure 

for the ex part issuance of a writ of attachment prior to:a noticed hearing on 

the probable validity of the plaintiff's claim is provided in Chapter 5 

(commencing "ith Section 484.010) for use in exceptional circumstances. 

Attachment is, of course, a prejudgment remedy; after final judgment, the 

plaintiff will proceed by way of execution. 
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§ 483.020. Contents of application 

483.020. The application shall be executed under oath and shall 

include all of the following: 

(a) A statement showing that the attachment is sought to secure 

the recovery on a claim upon which an attachment may be issued. 

(b) A statement of the amount the plaintiff seeks to recover 

from the defendant (the amount of defendant's indebtedness over and 

above all claims which would diminish the amount of the plaintiff's 

recovery) or, if an attachment is sought for only a part thereof, such 

partial amount. 

(c) A statement that the attachment is not sought for a purpose 

other than the recovery on the claim upon which the attachment is 

based. 

(d) A statement that the applicant has no information or balief 

that the claim has been discharged in a proceeding under the National 

Bankruptcy Act or that the prosecution of the action has been stayed in 

a proceeding under the National Bankruptcy Act. 

(el A description of the property to be attached under the writ 

of attachment [, including plaintiff's estimate of its fair market 

value,) and a statement that the plaintiff is informed and believes 

that such property is not exempt from attachment. 

comment. Section 483.020, together ;,ith Section 483.030, are substan-

tively similar to former Section 538. Section 538 provided: 

538. A plaintiff desiring the issuance of a writ of attachment 
shall file with the court an application supported by an affidavit or 
affidavits based upon the personal knowledge of the persons subscribing 
thereto and showing all of the following: 
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§ 483·020 

(a) That the action is one in which the issuance of a writ of 
attachment is proper under the provisions of Sections 537 to 537·3, 
inclusive. 

(b) That the indebtedness claimed in the complaint is justly 
due and presently owing to the plaintiff by the defendant, over and 
above all legal setoffs or cross-complaints, or, if the action is 
one against a defendant described only in subdivision (d) of Section 
537 .2, the amount claimed by the plaintiff against the defendant and 
that the plaintiff believes that he has a valid cause of action for 
an amount of money equal to that sum. 

(c) That the attachment is not sought and the action is not 
prosecuted to hinder, delay or defraud any other creditor of the 
defendant. 

(d) That the plaintiff has no information or belief that the 
defendant has filed any proceeding under the National Bankruptcy Act 
or has lIllde a general assignment for the benefit of creditors, or, 
if any such proceeding has been terminated, that the claim of the 
plaintiff was not discharged in such proceeding. 
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§ 483.030. Affidavit in support of application 

483.030. The application shall be supported by an affidavit 

showing that the plaintiff is entitled to a judgment on the claim 

upon 'fhich the attachment is based. 

Comment. Section 483.030 continues the requirement of former Section 

538 that the plaintiff's application for the issuance of a writ of attach

ment be supported by appropriate affidavits. See Comment to Section 

483.020. "General requirements for these affidavits are ~rovided in Sec

tion 481.040. Of course, several affidavits may be used which together 

provide evidence sufficient to entitle the plaintiff to a judgment in the 

action. See Code Civ. Proc. § 17 (singular number includes the plural). 
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§ 483.040. Notice to defendant 

483.040. No order or writ shall be issued ~nder this article 

unless, at least twenty (20) days prior to the hearing, the defendant 

has been served with all of the following: 

(a) A copy of the summons and complaint. 

(b) A Notice of Application and Hearing. 

(c) A copy of the application and of the affidavit in support 

of the application. 

Co~ent. Section 483.040 1s similar to 'former Section 538.2 which 

provided: 

538.2. The notice of hearing issued pursuant to Section 538.1 
shall provide for a hearing on the question whether a writ of attach
ment shall issue to be held seven business days (exclusive of Saturdays, 
Sundays and legal holidays) after the service of the r,otice upon the 
defendant or upon the first regular date law and motion matters are 
heard thereafter, whichever occurs later. The notice and temporary 
restraining order shall be served and return of service shall be made 
as provided in this code fot the service of a summons and complaint. 
The notice shall be accompanied by a copy of the complaint and a copy 
of the affidavit or affidavits filed by the plaintiff under Section 
538. 
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§ 483.050. Contents of r.otice of Application and Hearing 

483.050. The "Notice of Application and Hearing" shall inform 

the defendant of all of the following: 

(a) A hearing will be held by a judicial officer at a place and 

at a time, to be specified in the notice, on plaintiff's application 

for a right to attach order and a writ of attachment. 

(b) The order will be issued if the judicial officer finds that 

the plaintiff's claim is probably valid and the other requirements 

for issuing the order are established. The hearing is not for the 

purpose of determining whether the claim is actually validj the'. 

determination of the actual validity of the claim will be made in 

subsequent proceedings in the action and will not be affected by the 

decision of the judicial officer at the hearing on the application 

for the order. 

(c) If the right to attach order is, issued, a writ of attachment 

will be issued to attach the property specified in the plaintiff's 

application unless the court determines that such property is exempt 

from attachment. The order will not be limited to t.he property speci-

fied in the application but may later be extended to any nonexempt 

property of the defendant. 

(d) If the defendant desires to oppose the issuance of the order, 

he must file a notice of opposition and supporting affidavit as required 

by Section 483.060. 

(e) If the defendant claims that the property specified in the 

application, or a portion thereof, is exempt from attachment, he must 

include such claim in the notice of opposition filed pursuant to 
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§ 483.050 

Section 483.060 or file a separate claim of exemption with respect to 

the property as provided in Section 483.070. If he does not do so, 

the claim of exemption will be barred in the absence of a showing 

of a change in circumstances occurring after the hearing. 

(f) The defendant may obtain a determination at the hearing 

whether property ~ specified in the application is exempt from 

attachment, but .the failure to claim that property not so specified 

is exempt from attachment "Till not preclude him from making a claim 

of exemption "i th respect to such property at a later time. 

(g) The plaintiff's address within this state for the purpose 

of service by mail upon him of any notice of opposition, claim of 

exemption, or affidavit referred to in Section 483.060 or 483.070. 

(h) Either the defendant or his attorney or both of them may 

be present at the hearing. The following statement shall be included 

in the notice: "You may seek the advice of an attorney in any matter 

connected "ith the plaintiff's application. Such attorney should be 

consulted promptly so that he "'ill be ready to appear for you at the 

hearing." 

Comment. Section 483.050 had no counterpart under former law. This 

section simply outlines the basic requirements for the "Notice of Applica

tion and Hearing." See Section 481.030 (Judicial Council to prescribe forms). 
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§ 483,060. Notice of opposition by defendant and supporting affidavit 

483.060. (a) If the defendant desires ~o oppose the issuance 

of the right to attach order in the form sought by plaintiff, he 

shall file and serve upon the plaintiff no later than five (5) days 

prior to the date set for the hearing a notice of opposition. The 

notice shall state the grounds on which the defendant opposes the 

issuance of the order and shall be accompanied by an affidavit sup-

porting any factual issues raised and points and authorities support-

ing any legal issues raised. 

(b) If a defendant filing a notice of opposition desires to make 

any claim of exemption as provided in Section 483.070, he shall include 

such claim in the notice of opposition filed pursuant to this section. 

Comment. Section 483.060 had no precise counterpart under former 

law. Former Section 538.4 provided in part: 

538.4. . . . . Each part shall serve upon the other at least 
24 hours before the hearing any affidavits intended to be intro
duced at the hearing, unless the court at the hearing for good 
cause shown permits the introduction of affidavits not previously 
served. 

Section 483.060 requires the defendant to file a notice of opposition 

and supporting affidavits or points and authorities in every case where 

he seeks to oppose issuance of a writ. Iu turn, the plaintiff is required 

to file any counteraffidavits in opposition to a claim of exemption not later 

than two days before the hearing date. See Section 483.070. See also 

former Sections 556 and 557 which provided: 

556. The defendant may also at any time, either before or after 
the release of the attached property, or before any attachment shall 
have been actually levied, apply, on motion, upon reasonable notice 
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§ 483· e60 

to the plaintiff, to the court in "hich the action is brought, or to 
a judge thereof, that the writ of attachment be discharged on the 
ground that the same was improperly or irregularly issued. 

557. If the motion be made upon affidavits on the part of the 
defendant, but not otherwise, the plaintiff may oppose the same by 
affidavits or other evidence, in addition to those on which the attach
ment was made. 

Note. Should we provide specifically that, it' the defendant fails to file 

a notice of opposition, he will be barred from opposing the application ~t 

the hearing? This seems implicit in the requirement of filing. 
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§ 483.070. Claim of exemption and supporting affid~vit; notice of opposition 

483.070. (a) If the d8Iendant claims that the property described 

in the plaintiff's application, o~ a portion of such property, is exempt 

from attachment, the d"fendi3.n+, shall c::'G.im such exemption as provided in 

this section. If he fails to do so, he may not later claim such exemp

tion (unless he shows [thn t he did not hwe a rig.'lt to the exemption 

at the time the plai.ntiff filed his applicntton and] that the (right 

toj[the need for] the exemption is the result of a change in circum

stances occurring after the hearing]. 

(b) If the defendant desires to claim at the hearing that property 

not described in the plaintiff's application is exempt from attachment, 

in whole or in part, the defendant sh!'.ll claim such exemption as pro

vided in this section. Failure to mnl:e such clai.m does not preclude 

the defendant from later claiming the exemption. If the> claim is made 

as provided in this section but the defendant fells to prove that the 

property is exempt fro.ll attachment, he r.I'ly not later claim that the 

property, or a portion thereof, is exempt unless he 8hows a change in 

circumstances occurring after the heari~g. 

(c) The claim of exemption shall: 

(l) 

(2) 

(3) 

Describe the propert;r claimed to b'" exempt. 

Specify the statute section supporting the claim. 

State the defendant's Rddress within this state for the 

purpose of permitting service by mail upon him of the notice of oppo

sition provided for in subdivision (f). 

(d) The claim of exemption sh::lll be accompanied by an affidavit 

supporting any factual issues raised by the claim and pOints and 

authorities supporting any legal issues ao raised. 
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483.070 

(e) The claim of exemption, together with any supporting affi

davit and points and authorities, shall be filed and served on the 

plaintiff not less than five (3) days before the date set for the 

hearing. 

(f) If the plaintiff desires to oppose the claim of exemption, 

he shall file and serve on the defendant, not less than two (2) days 

before the date set for the hearing, a notice of opposition to the 

claim of exemption, accompanied by an affidavit supporting any 

factual issues raised and points and authorities supporting any legal 

issues so raised. If the plaintiff does not file and serve a notice 

of opposition as provided in this subdivision, (1) no writ of attach

ment shall be issued as to the property claimed to be exempt and (2) 

if all of the property described in the plaintiff's application is 

claimed to be exempt, [no hearing shall be held and] no right to 

attach order shall be issued. 

(g) If the plaintiff files and serves a notice of opposition to 

the claim as provided in this section, the defendant has the burden 

of proving that the property is exempt from attachment. 

Comment. Section 483.070 provides a preseizure procedure for claiming 

an exemption from attachment. Compare Section 690.50 (postseizure claim). 

See also former Section 537.3 (authorizing defendant's pre seizure claim of 

exemption for property "necessary for support"). 
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§ 483.080. Readiness for hearing; continuances 

1~3.080. (a) At the time set for the hearing, the plaintiff 

shall be ready to proceed. If the plaintiff is not ready, or if he 

has failed to comply with Section 483.040, the judicial officer shall 

deny the application for the order. 

(b) The court may, in its discretion and for good cause shown, 

grant the defendant a continuance f~ a =easonable period to ene~le hLo 

to oppose the issuance of the right to attach order. The effective 

period of any protective order issued pursuant to Chapter 6 (commencing 

with Section 485.010) may be extended by the court during the period 

of such continuance. 

Comment. Section 483.080 had no counterpart under former law. 



§ 483.090. Hearing 

483.090. If, at the hearing, the judicial officer determines that 

there is a triable issue of fact as to whether the plaintiff is entitled 

to the right to attach order or as to whether certain property is exempt, 

he shall hear and determine the issue at the .earliest possible time. 

His determination shall be made upon the basis of the pleadings and 

other papers in the record provided that, upon good cause shown, he 

may receive and consider additional evidence and authority produced 

at the hearing or he may continue the hearing for the production of 

such additional evidence, oral or documentary, or the filing of other 

affidavits or points and authorities. 

Comment. Sections 483.090 and 483.100 are similar in content and purpose 

to former Section 538.4. Section 538.4 provided: 

538.4. The hearing shall be held before the court or a commissioner 
thereof on the day specified and shall take precedence over all other 
matters not of a similar nature pending on that day. If the defendant 
does not appear at the hearing, in person or by counsel .. the court, with-
out taking further evidence, shall direct the clerk to immediately issue 
a writ of attachment. Each party shall serve upon the other at least 24 
hours before the hearing any affidavits intended.to be introduced at the 
hearing, uplesB the court at the hearing for good cause shown permits the 
introduction of affidavits not previously served. Either party may also 
introduce oral evidence at the hearing and the defendant shall make avail
able for oral examination at the hearing himself or an officer or a~nt 
of the defendant with knowledge of the transaction on which the complaint 
is based, unless the court for good cause shown excuses compliance with 
this requirement. Upon the basis of the evidence introduced at the hear
ing, the court shall determine whether the case is one in which an attach
ment is properly issuable and whether there 1s any reasonable probability 
that the defendant can establish a successful defense to the claim asserted 
by the plaintiff. If the court finds on the basis of a preponderance of 
the evidence that grounds for the issuance of an attachment exist and that 
the plaintiff has established the probable validity of his claim and the 
absence of any reasonable probability that a successful defense can be 
asserted by the defendant, the court shall direct the clerk to immediately 
issue a writ of attachment; otherwise, the court shall dissolve the temporary 
restraining order. The court may direct the order in which the writ shall 
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be levied upon different assets of the defendant, if in the 
aggregate they exceed in value an amount clearly adequate to 
secure any judgment which may be recovered by the plaintiff. 

The preference for hearing provided by former Section 538.4 is not con-

tinued. The explicit direction that a writ be issued automatically if the 

defendant does not appear is also eliminated. However, Section 483.060 does 

require the defendant to file a notice of opposition if he plans to oppose 

the issuance of a writ; if he does not file, he may not oppose the applics-

tion. The court must still review the application but it seems that it 

would be rare for the plaintiff to fail to make an adequate prims facie 

showing. 

Former Section 538.4 authorized either party to suhmit oral evidence. 

Section 483.090 provides that the court, on good cause shown, may permit the 

introduction of oral evidence as well as further documentary evidence and 

points and authorities. 

The time limits for filing the required affidavits are provided in 

Sections 483.060 and 483.070. 

Section 483.090 does not continue the requirement of former Section 

538.4 that the defendant make himself or an agent or officer available for 

examination regarding the plaintiff's claim. 
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§ 483.100. Issuance of order and writ 

483.100. (a) Subject to subdivision (b), the judicial officer 

shall issue a right to attach order and writ of attachment if he finds 

all of the following: 

(1) The claim upon which the ~ttachment is based is one upon 

which an attachment may be issued. 

(2) The plaintiff has established the probable validity of the 

claim upon which the attachment is based. 

(3) The attachment is not sought for a purpose other than the 

recovery on the claim upon which the attachment is based. 

(4) The defendant has failed to prove that the property sought 

to be attached, or the portion thereof specified in the writ, is 

exempt from attachment. 

(5) The plaintiff has provided the undertaking required by 

Chapter _ (commencing with Section ). 

(b) If the judicial officer determines that property of the defend

ant is exempt from attachment, in whole or in part, the order and writ 

ahall describe such property and exclude it from the scope of the writ. 

(c) The writ of atta chment shall specify the amount to be secured 

by the attachment and the property to be levted on. 

Comment. Section 483.100 is substantively similar to the last two sen

tences of former Section 538.4. See Comment to Section 483.090. Although 

no special finding is required, no right to attach order will be issued if 

the defendant .shows that such order would violate the National Bankruptcy 

Act. See Section 4B3.020(d). 
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§ 483.100 

Subdivision (c) of Section 483.100 requires the writ to specify the 

amount to be secured by the attachment and the property to be levied upon. 

The writ does not require that levy be made in any particular order. Con-

trast the last sentence of former Section 538.4 set forth in the Comment to 

Section 483.090. Liability for levy on an excessive amount of property is 

dealt with in Chapter _ (commencing l,i th Section ) . 

~ Section 483.100 does not provide explicitly fo~ multiple writs. 

The third paragraph of former Section 540 provided: 

540. . . •. Several writs may be issued upon the same affidavit 
and undertaking simultaneously or from time to time within 60 days after 
the filing of the affidavit and undertaking, to the sheriffs, constables, 
or marshals of any county or counties, whether or not any writ pre
viously issued has been returned. 

Is it necessary to provide for multiple writs? (The problem of subsequent 

additional writs is covered already by Articles 2 and 3 of this chapter.) 
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§ 483.110. Effect of determinations of judicial officer 

483.110. The determinations of the judicial officer under this 

chapter shall have no effect on the determination of any issues in 

the action ocher than the issues relevant to proceedings under this 

chapter nor shall they affect the rights of the defendant [parties) 

in any other action arising out of the same claim. The determina

tions of the judicial officer under this article shall not be given 

in evidence nor referred to in the trial of any such action. 

Comment. Section 483.110 makes clear that the determinations of the 

judicial officer under this article have no effect on the determination of 

the validiiy of the plaintiff's claim in the action he has brought against 

the defendant nor do they affect the defendant's right to oppose an attach

ment or to claim that property is exempt in another action brought by the 

plaintiff on the same claim. However, if the judicial officer determines 

that the plaintiff is not entitled to an attachment because he has failed 

to establish the probable validuty of his claim or that certain property of 

the defendant is exempt, such determinations are binding on the plaintiff 

in a subsequent action on the same claim unless the defendant is no longer 

entitled to the exemption because of changed circumstances. Section 483.110 

does not, however, make inadmissible any affidavit filed under this chapter. 

The admissibility of such an affidavit is determined by rules of evidence 

otherwise applicable. 

~ Do you wish to preserve the collateral estoppel effect against 

the plaintiff? 
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§ 483.120. Defendant's defense to action on claim not affected 

483.120. Neither the failure of the defendant to oppose the 

issuence of a right to attach order under this chapter nor the defend

ant's failure to rebut any evidence produced by the plaintiff. in con

nection with proceedings under this chapter shall constitute a waiver 

of any defense to plaintiff's claim in the action or any other action 

or have any effect on the right of the defendant to produce or exclude 

evidence at the trial of any such action. 
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Article 2. Noticed Hearing Procedure for 

Obtaining Additional Writs 

§ 483.310. Application for additional writ 

483.310. At anw time after a right to attach order and writ of 

attachment have been issued under Article 1 (commencing with Section 

483.010), the plaintiff may apply for an additional writ of attachment 

under this article by filing an application with the court in which 

the action is brought. 

Comment. Article 2 (commencing with Section 483.310) provides a notice4 

hearing procedure for the issuance of additional writs of attachment after 

a right to attach order has been issued. The purpose of the prior hearing 

is to determine whether the defendant can establish that the property sought 

to be levied upon is exempt. If .no claim is made the writ is issued and 

anw claim of exemption is barred subject to a change in circumstances occur-

ring after the hearing. See Section 483.350. An alternative ex parte pro-

cedure is provided by Article 3 (commencing with Section 483.510) but under 

the latter procedure the defendant can establish that property is exempt 

after it is levied upon. 

Both Article 2 and Article 3 serve the purpose of providing a procedure 

for the issusnce of additional writs. This was formerly accomplished under 

Sections 540 and 559-1/2. Section 559-1/2 provided: 

559-1/2. After the return and filing of the >Trit of attachment, or 
upon filing by the plaintiff of a verified affidavit setting forth the 
loss of the writ of attachment, the clerk, upon demand of the plaintiff 
at anw time before judgment, may issue an alias writ \rhich shall be in 
the same form as the original, l{ithout requirement of a new affidavit for 
attachment or of a ne>T undertaking as provided in Section 539 of the Cod~ 
of Civil Procedure. 
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§ 483·310 

The provisions of this section do not prohibit the issuance of 
several writs as provided for in Section 540. 

The relevant portion of Section 540 is set out in a Note to Section 483·100. 

~ Do we need a procedure for the issuance of copies of writs by the 

clerk in the same form as the original where a writ has been lost or another 

writ is needed to be sent to another county? It would seem to us that this 

would not require any more than a rule of court. 
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§ 483.320. contents of application 

483.320. The application shall be executed under oath and shall 

include all of the following: 

(a) A statement that the plaintiff has been issued a right to at

tach order and writ of attachment under Article 1 (commencing with Sec

tion 483.010) in the action. 

(b) A statement of the amount the plaintiff seeks to recover from 

the defendant (the amount of defendant's indebtedness over and above 

all claims which would diminish the amount of the plaintiff's recovery) 

or, if an attachment is sought for only a part thereof, such partial 

amount. 

(c) A description of the property to be attached under the writ of 

attachment (, including plaintiff's estimate of its fair market value,] 

and a statement that the plaintiff is informed and believes that such 

property is not exempt from attachment. 

Comment. Section 483.320 is comparable to Section 483.020 except that a 

statement that a right to attach order has been issued is substituted for certain 

prerequisites to that order. 



§ 483.330. Notice to defendant 

483.330. No writ of attachment shall be issued under this article 

unless the plaintiff has served on the defendant at least twenty (20) 

days prior to the hearing both of the following: 

(a) A Notice of Application end Hearing. 

(b) A copy of the application. 

Comment. Section 483.330 is comparable to Section 483.040. Service of 

a copy of the summons and complaint is not required here because it has pre

sumably already been accomplished. 
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§ 483.340. Contents of Notice of Application and Hearing 

483. 34c. The "Notice of Application and Hearing" shall inform the 

defendant of all of the following: 

(a) The plaintiff has applied for a writ of attachment to attach 

the property described in the application. 

(b) A hearing will be held by a judicial officer at a place and 

at a time, to be specified in the notice, to determine whether the 

plaintiff is entitled to the writ. 

(c) A writ of attachment will be issued to attach the property 

specified in the plaintiff's application unless the court determines 

that such property is exempt from attachment. 

(d) If the defendant claims that the property specified in the 

application, or a portion thereof, is exempt fram attachment, be must 

file a claim of exemption with respect to the property as provided in 

Section 483.350. If he does not do so, the claim of exemption will be 

barred in the absence of a showing of a change in circumstances occurring 

after the hearing. 

(e) The plaintiff's address within this state for the puzpose of 

service by mail upon him of any claim of exemption and supporting affi-

davit pursuant to Section 483.350. 

(f) Either the defendant or his attorney or both of them may be 

present at the hearing. The following statement shall be included in 

the notice: "You may seek the advice of an attorney in any matter con-

nected with the plaintiff's application. Such attorney should be con-

sulted promptly so that he will be ready to appear for you at the hearing." 

Comment. Section 483.34c is comparable to Section 483.050. Of course, 

the hearing here is concerned only with the defendant's right, if any, to an 

exemption and the notice is accordingly so limited. 
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§ 483.350. Claim of exemption and supporting affidavit 

483.350. (a) If the defendant claims that the property described 

in the plaintiff's application, or a portion of such property, is exempt 

from attachment, the defendant shall claim such exemption as provided 

in this section. If he fails to do so, he may not later claim such 

exemption [unless he shows (that he did not have a right to the exemption 

at the time the plaintiff filed his application and] that the (right to] 

[the need for] the exemption is the result of a change in circumstances 

occurring after the hearing]. 

(b) The claim of exemption shell: 

(l) Describe the property claimed to be exempt. 

(2) Specify the statute section supporting the claim. 

(3) State the defendant's address wi thin this state for the purpose 

of permitting service qy mail upon him of the notice of opposition pro

vided for in Section 483.360. 

(c) The claim of exemption shall be accompanied qy an affidavit 

supporting any factual issues raised by the claim and points and authori

ties supporting any legal issues so raised. 

(d) The claim of exemption, together with any supporting affidavit 

and points and authorities, shall be filed and served on the plaintiff 

not less than five (5) days before the date set for the hearing. 

Comment. Section 483.350 is comparable to subdivisions (a), {c}, (d), 

and {e} of Section 483.070. 
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§ 483.360. Plaintiff's notice of opposition 

483.360. (a) If the defendant files and serves a claim of exemption 

and the plaintiff desires to oppose the claim, he shall file and serve on 

the defendant, not less than two (2) days before the date set for the 

hearing, a notice of opposition to the claim of exemption, accompanied 

Qy an affidavit supporting any factual issues raised and points and 

authorities supporting any legal issues so raised. 

(b) If the defendant files and serves a claim of exemption and 

supporting affidavit as provided in Section 483.350 and the plaintiff 

does not file and serve a notice of opposition as provided in this 

section, (I) no writ of attachment shall be issued as to the property 

claimed to be exempt and (2) if all of the property described in the 

plaintiff's application is claimed to be exempt, [no hearing shall be 

held and) no writ of attachment shall be issued. 

(c) If the plaintiff files and serves a notice of opposition to 

the claim as provided in this section, the defendant has the burden of 

proving that the property is exempt from attachment. 

Comment. Section 483.360 is comparable to subdivisions (f) and (g) of 

Section 483.070. 
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§ 483.370. Hearing; issuance of writ 

483.370. (a) The hearing shall be conducted in the manner pre

scribed in Section 483.090. 

(b) The judicial officer shall issue the writ of attachment, which 

shall specify the amount to be secured by the attachment and the prop

erty to be levied on, if he finds all of the following: 

(1) A right to attach order has been issued in the action pursuant 

to Article 1 (commencing with Section 483.010). 

(2) The defendant has failed to prove that the property sought to 

be attached, or the portion thereof specified in the writ, is exempt 

from attachment. 

(3) The plaintiff has provided the undertaking required by Chapter ___ 

(commencing with Section ) . 

Comment. Section 483.370 incorporates the procedure provided in Section 

483.090 and is otherwise comparable to Section 483.100. 
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Article 3. Ex Parte Procedure for 

Obtaining Additional Writs 

§ 483.510. Application for additional writ and supporting affidavit 

483.510. (a) At any time after a right to attach order and writ 

of attachment have been issued under Article 1 (commencing with Section 

483.010), the plaintiff ~ apply for an additional writ of attachment 

under this article by filing an application which meets the requirements 

of Section 483.320 with the court in which the action is brought. 

(b) The application shall be accompanied by an affidavit showing 

that the property sought to be attached is not exempt from attachment. 

Comment. Article 3 (commencing with Section 483.510) provides an ex parte 

procedure for the issuance of additional writs after a right to attach order 

has been issued following a noticed hearing. See Comment to Section 483.]10. 

In contrast, Chapter 5 (commencing with Section 484.010) provides a procedure 

for the ex parte issuance of both the right to attach order and a writ. Such 

relief is, however, available only in exceptional circumstances. See Section 

484.010 and Comment thereto. 
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§ 483.520. Ex parte hearing; issuance of writ 

483.520. The judicial officer shall examine the application and 

supporting affidavit and shall issue the writ of attachment, which 

shall specify the amount to be secured by the attachment and the 

property to be levied on, if he finds all of the following: 

(a) A right to attach order has been issued in the action pursuant 

to Article 1 (commencing with Section 483.010). 

(b) The affidavit accompanying the application shows that the 

property sought to be attached is not exempt from attachment. 

(c) The plaintiff has provided the undertaking required by 

Chapter __ (commencing with Section ). 

Comment. Section 483.520 is comparable to Section 483.370 except here 

the determinations are made ex parte and the plaintiff must show that the 

property sought to be attached is not exempt from attachment. This determina~ 

tion may be subsequently challenged by the defendant. See Section 483.530. 
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§ 483.530. Ex parte hearing; defendant's right to claim exemption 

483.530. (a) If a llrit of attachment is issued under this article, 

the defendant may claim an exemption as to the property levied on by 

following the procedure set forth in Section 690.50. For this purpose, 

references in Section 690.50 to "the debtor" shall be deemed references 

to the defendant, and references in Section 690.50 to "the creditor" 

shall be deemed references to the plaintiff. 

(b) Notwithstanding subdivision (a), a claim of exemption shall 

be denied if such claim has been denied earlier in the action and there 

is no substantial change in circumstances affecting such claim. 

Note. It is likely that provisions comparable to Section 690.50 will 

be drafted for attachment. If so, an appropriate reference will be substi

tuted for the reference to Section 690.50. 

A "Notice of Attachment" (see Section 487.020) will be served on the 

defendant at or about the time his property is levied upon. The notice will 

advise him of his right to make a claim of exemption where the writ has been 

issued ex parte. 
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CHAPTER 5. EX PARTE HEARING PROCEDURE FOR OBl'AINING 

WRIT OF ATTACHMENT 

Article 1. General 

§ 484.010. Prerequisite of great or irreparable injury 

l!84.0l0. (a) No right to attach order or writ of attachment may be 

issued pursuant to this chapter unless it appears from facts shown by 

affidavit that great or irreparable injury would result to the plaintiff 

if issuance of the order were delayed until the matter could be heard on 

notice. 

(b) The requirement of subdivision (a) is satisfied if any of the 

following are shown: 

(1) An immediate danger that property sought to be attached would 

be transferred other than in the ordinary course of business, concealed, 

removed from the state, or substantially impaired in value unless the 

order is issued without delay. 

(2) A bulk sales notice has been recorded and pUblished by the 

defendant pursuant to Division 6 (commencing with Section 6101) of the 

Commercial Code. 

(3) An escrow has been opened pursuant to the provisions of Section 

24074 of the Business and Professions Code with respect to the sale by 

the defendant of a liquor license. 

(4) Any other circumstance showing that great or irreparable injury 

would result to the plaintiff if issuance of the order were delayed until 

the matter could be heard on notice. 

(c) A writ issued solely on a showing under paragraph (2) of sub

division (b) shall be limited to the goods covered by the bulk sales 
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§ 1I84.010 

notice or the proceeds of such goods. A ;;rit issued solely on !l shawiDs 

under paragraph (3) of !Subdivision (b) &baJ.l be limited to the proceeds 

of the SIlle of the license. 

C~nt. Section lI84.0l0 is based on for"llf'.r Section 538.5. Section 538.5 

provided in part: 

538.5. Notvlfithstanding the provisions of Sections 538 
to 538.4, inclusive, the court ,hall, upon application by the 
plaintiff, direct the immediate issuance of a writ of 
attachment Ii'.'ithoul any notice of hearing (or, under 
subdiv.i~ion (C) below, without any hearing) if anyone or 
more of the following conditions exist: 

(a) A bulk sales notice has been recorded and 
published with respect to' property of the defendant 
pursuant to the provisions of Division 6 (commencing 
\\;th Section 6101) of the Commercial Code, such writ to 
be issued upon the filing of the application provided for 
in Section 538' but to be limited to the goods covered by 
the bulk sales notice; or an escrow has been opened 
pursuant to the provisions of Seetion 24074 of the Business 
and Professions Code with respect to the sale by the 
defendant of a liquor license, such writ to be issued upon 
the filing of the application provided for in Section 538 
but to be limited to the attaching creditor's pro rata share 
of the proceeds of the sale in escrow. 

(b) The plaintiff establishes to the satisfaction of the 
court that there is a substantial danger that the defendant 
will transfer, other than in the ordinary course of 
business, remove or conceal the property sought to be 
attached, such writ .to be issued upon the fIling of the 
application prOVided for in Section 538. 

(c) The notice and order issued pursuant to Section 
538.1 cannot be served with the use of reasonable 
diligence upon the defendant within 10 days after its 
issuance and the court is satisfied that the defendant has 
departed from this state or conceals himself to avoid 
. service of the notice, such writ to be issued after the 
expiration of such lO-day period. 

(d) The defendant is one described in subdivision (d) 
of Section 537,2, such writ shall be i,sued upon the filing 
of the application provided for in s..'ction 538. A writ of 
attachment (1) which is issued under this subdivision and 
levied upon property of a defendant described in 
subdivision (d) of Section 537.2 but who is not described 
in subdivi,~on (a), (b) or (c) of Section 537.2, or (2) 

. which is issued under this subdivision based upon a claim 
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§ 484.010 

which is not described in subdivision (a) of Section 537.1, shall be 
released and discharged by the court upon motion of the defendant ir 
the defendant files a general appearance in the action. • • • 

Subdivision (a) of former Section 538.5 has been replaced by the sub

stantively similar provisions of paragraphs (2) and (3) of subdivision (b) 

and subdivision (c) of Section 484.010. SubdiviSion (b) of former Section 

538.5 is reenacted in paragraph (1) of subdivision (b) of Section 484.010. 

Subdivision (cl of former Section 538.5 is not retained. Instead, paragraph 

(4) of subdivision (b) of Section 484.010 provides for an alternate ShOWing 

of ~ circumstance that indicates that the plaintiff would suffer great or 

irreparable injury if issuance of the writ were delayed until the matter 

could be heard on notice. 

~ Subdivision (d) of former Section 538.5 provides for the ex parte 

issuance of a writ against a nonresident defendant. The Commission has deferred 

consideration of whether and to what extent attacbment will be permitted to 

secure jurisdiction and nonresident defendanta will be treated uniquely, ~n 

these issues have been resolved, any needed revisions will be made in this 

section and elsewhere. 
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§ 484.020. Right to claim exemption 

484.020. If a writ of attachment is issued under this chapter, 

the defendant may claim an exemption as to the property levied on Qy 

following the procedure set forth in Section 690.50. For this purpose, 

references in Section 690.50 to "the debtor" shall be deemed references 

to the defendant, and references in Section 690.50 to "the creditor" shall 

be deemed references to the plaintiff. 

Note. It is likely that provisions comparable to Section 690.50 will be 

drafted for attachment. If so, an appropriate reference will be substituted 

for the reference to Section 690.50. 
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§ 484.030. Setting aside right to attach order and quashing writ 

484.030. (a) Any defendant whose property has been attached 

pursuant to a writ issued under this chapter may apply for an order 

that the right to attach order be set aside, the writ of attachment 

quashed, and any property levied on pursuant to the writ be released. 

Such application shall be made by filing with the court and serving on 

the plaintiff a notice of motion. 

(b) The notice of motion shall state the grounds on which the 

motion is based and shall be accompanied by an affidavit supporting 

any factual issues raised and points and authorities supporting any 

legal issues raised. The right to attach order may not be set aside on 

the ground that the plaintiff would not have suffered great or irrepa

rable injury (within the meaning of Section 484.010) if issuance of the 

order had been delayed until the matter could have been heard on notice. 

(c) If, at the hearing on the motion, the judicial officer deter

mines that there is a triable issue of fact as to whether the plaintiff 

is entitled to the right to attach order, he shall hear and determine 

the issue at the earliest possible time. His determination shall be 

made on the basis of the pleadings and other papers in the record pro

vided that, upon good cause shown, he may receive and consider additional 

evidence and authority produced at the hearing or he may continue the 

hearing for the production of such additional evidence, oral or docu

mentary, or the filing of other affidavits or points and authorities. 

(d) If the judicial officer finds that the plaintiff is not entitled 

to the right to attach order, he shall order the right to attach order 

set aside, the writ of attachment quashed, and any property levied on 

pursuant to the writ released. 
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§ 484.030 

(e) The hearing provided for in this section shall take precedence 

over all other civil matters on the calendar of that day except older 

matters of the same character. 

Comment. Section 484.030 is similar in content and purpose to the last 

two sentences of former Section 538.5. These sentences provided: 

If a writ of attachment is issued under this subdivision and levied upon 
property of a defendant who is described in subdivision (a), (b) or (c) 
of Section 537.2 based upon a claim described in subdivision (a) of Sec
tion 537.1, the defendant may at any time after such levy, upon seven 
business days' notice to the plaintiff, request a hearing pursuant to 
Section 538.4. At such hearing, unless the court makes the findings 
required by that section for the issuance of a writ of attachment, it 
shall release and discharge the writ. 

See also former Section 556 set forth in the Comment to Section 483.060. 

Note. In view of the fact that the defendant can obtain a release of the 

attachment in any case by posting a bond, is it necessary to provide any ex 

parte procedure for releasing the attachment? 

Is it necessary to provide explicitly that the plaintiff may supplement 

his showing or cure any defects at or prior to the hearing in order to preserve 

his attachment? Compare former Section 558 which provided: 

558. If upon such application, it satisfactorily appears that the 
writ of attachment was improperly or irregularly issued it must be dis
charged; provided that such attachment shall not be discharged if at or 
before the hearing of such application, the writ of attachment, or the 
affidavit, or undertaking upon which such attachment was based shall be 
amended and made to conform to the prOVisions of this chapter. 
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Article 2. Order Determining Right 

to Attach; Issuance of Writ of Attachment 

§ 484.210. Application for order and writ; supporting affidavit 

484.210. (a) Upon the filing of the complaint or at any time there

after, the plaintiff may apply pursuant to this article for a right to 

attach order and a writ of attachment by filing an application for the 

order and writ with the court in which the action is brought. 

(b) The application shall satisfy the requirements of Section 483.020 

and, in addition, shall include a statement showing that the requirement 

of Section 484.010 has been satisfied. 

(c) The application shall be supported by an affidavit showing 

that: 

(1) The plaintiff is entitled to a judgment on the claim upon whiCh 

the attachment is based; 

(2) The plaintiff would suffer great or irreparable injury (within 

the meaning of Section 484.010) if issuance of the order were delayed 

until the matter could be heard on notice; and 

(3) The property sought to be attached is not exempt from attach-

ment. 

Comment. Section 484.210 outlines the procedure for applying ex parte 

for the issuance of a writ of attachment prior to a noticed hearing an the 

probable validity of the plaintiff's claim. Compare Sections 483.010-483.030 

and 483.510. See also the first paragraph of former Section 538.5 set forth 

in the Comment to Section 484.010. 

V-7 



§ 484.220. Issuance of order and writ 

484.220. (a) The Judicial officer shall examine the application 

and supporting affidavit and, except as provided in Section 485.030, 

sbell issue a right to attach order and writ of attachment if he finds 

all of the following: 

(1) The claim upon which the attachment is based is one upon which 

an attachment may be issued. 

(2) The plaintiff has established the probable validity of the 

claim upon which the attachment is based. 

(3) The attachment is not sought for a purpose other than the re

covery on the claim upon which the attachment is based. 

(4) The affidavit accompanying the application shows that the 

property sought to be attached, or the portion thereof specified in the 

writ, is not exempt from attachment. 

(5) The plaintiff would suffer great or irreparable injury (within 

the meaning of Section 484.010) if issuance of the order were delayed 

until the matter could be heard on notice. 

(6) The plaintiff has provided the undertaking required by Chap-

ter _ (commencing with Section ) . 
(b) The writ of attachment shall specify the amount to be secured 

by the attachment and the property to be levied on. 

(c) If the judicial officer finds that the application and support

ing affidavit do not satisfy the requirements of Section 484.010, he 

shall so state and deny the order. If denial is solely on the ground 

that Section 484.010 is not satisfied, the judicial officer shall so 

state and such denial does not preclude the plaintiff from applying for 

a right to attach order and writ of attachment under Chapter 4 (commenc

ing with Section 483.010). 
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§ 484.220 

Comment. Section 484.220 outlines the procedure for the ex parte 

issuance of a writ of attachment prior to a noticed hearing on the probable 

validity of the plaintiff's claim. Compare Sections 483.100 and 483.520. 

The exception provided in subdivision (a) recognizes that the court may, 

in its discretion, issue a temporary protective order in lieu of a writ of 

attachment even where the requirements of this section are satisfied. 

~ Consideration should be given to providing that, notWithstanding 

aQy contractual or statutory provision, no attorney's fees or costs shall be 

allowed to the plaintiff for attorney service and costs in connection with an 

application for an ex parte attachment if such application is denied. 
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Article 3. Procedure for Obtaining Additional Writs 

§ 484.510. Application for additional writ 

481+.510. At any time after a right to attach order and writ of 

attachment have been issued under Article 2 (commencing with Section 

484.210), the plaintiff may apply for an additional writ of attachment 

under this article by filing an application with the court in which the 

action is brought. 

Comment. Sections 484.510 through 484.530 are comparable to Section 

483.5U) only here the additional l-Trit is ob:l:ained after an order to attach 

has been issued ex parte and the plaintiff must show therefore that exceptional 

circumstances continue his need for the ex parte issuance of a writ. 
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§ 484.520. Contents of application 

481+.520. The application shall be executed under oath and shall 

include all of the following: 

(a) A statement that the plaintiff has been issued a right to 

attach order and writ of attachment under Article 2 (commencing with 

Section 4& .210) in the action. 

(b) A statement of the amount the plaintiff seeks to recover from 

the defendant (amount of defendant's indebtedness over and above all 

claims which would diminish the amount of the plaintiff's recovery) or, 

if an attachment is sought for only a part thereof, such partial amount. 

(c) A description of the property to be attached under the writ of 

attachment (, including plaintiff's estimate of its fair market value, 1 

and a statement that the plaintiff is informed and believes that such 

property is not exempt from attachment. 

(d) A statement showing that the requirement of Section 481+.010 

has been satisfied. 

Comment. See Comment to Section 481+.510. 
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§ 484.530. Supporting affidavit 

484.530. The application shall be supported by an affidavit 

showing that (a) the plaintiff would suffer great or irreparable 

injury (within the meaning of Section 484.010) if issuance of the 

order "ere delayed until the matter could be heard on notice and 

(b) the property sought to be attached is not exempt from attachment. 

Comment. See Comment to Section 484.510. 
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§ 484.540. Issuance of writ 

484.540. The judicial ofricer shall examine the application and 

supporting affidavit and shall issue the writ of attachment, which 

shall specify the amount to be secured by the attachment and the 

property to be .levied on, if he finds all of the following: 

(a) A right to attach order has been issued in the action pursuant 

to Article 2 (cOl1l!llencing "i th Section 484.210). 

(b) The affidavit accompanying the application shows that the 

property sought to be attached, or the portion thereof specified in 

the "rit, is not exempt from attachment. 

(c) The plaintiff would suffer great or irreparable injury 

(within the meaning of Section 484.010) if issuance of the order "ere 

delayed until the matter could be heard on notice. 

(d) The plaintiff has provided the undertaking required by 

Chapter _ (commencing the Section ). 

comment. Section 484.540 is comparable to Section 483.520 except 

bere the court must make a finding that great or irreparable injury would 

result to tbe plaintiff if issuance of the order were delayed until tbe matter 

could be beard on notice. See Comment to Section 484.510. 
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CHAPTER 6. PREHEARING PROTECTIVE ORDER 

§ 485.010. Application for temporary protective order; supporting affidavit 

485.010 (a) At the time of applying for a right to attach order 

under Chapter 4 (commencing with Section 483.010), the plaintiff may 

apply pursuant to this chapter for a temporary protective order by 

filing an application for the order with the court in which the action 

is brought. 

(b) The application shall state what relief is requested and 

shall be supported by an affidavit showing that the plaintiff will 

suffer great or irreparable injury (within the meaning of Section 

484.010) if the temporary protective order is not issued. 

COmment. Section 485.010 replaces former Section 538.1. Section 

538.1 provided in part: 

538.1. The court or a commissioner thereof, if satisfied 
that the affidavits submitted by the plaintiff pursuant to 
Section 538 have established a prima facie case and that the 
action is one in which an attachment is properly issuable under 
the provisions of this chapter, shall issue without any prior 
notice to the defendant a . . . temporary restraining order con
forming to the provisions of Section ••. 538.3 for service upon 
the defendant. 

* * * * * 
In contrast to former Section 538.1 which provided for the issuance of 

a temporary restraining order as a matter of right in every case, Section 

485.010 requires the plaintiff to apply for relief and show that such relief 

is required to avoid great or irreparable injury to him. 

The application required by this section will accompany that required 

by Section 483.020, thus permitting the court to make the determinations 

required by Section 485.020· 
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§ 485·010 

Sections 485.010 and 485.020 provide for the situation where the 

plaintiff initially requests the relief afforded. A temporary protective 

order may also be issued on the court's own motion in lieu of the ex parte 

issuance of a writ of attachment pursuant to Section 485.030. 
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§ 485.020. Ex pirte hearing; issuance of order 

485.020. The judicisl officer shall examine the application, 

supporting affidavit, and other pipers on record and shall issue a 

temporary protective order if he finds all of the following: 

(a) The claim upon which the application for attachment is 

based is one upon which an attachment may be issued. 

(b) The plaintiff has shown that he is entitled to a judgment 

in the action on the claim upon which the application for the attach

ment is based. 

(c) The order is not sought for a purpose other than the 

recovery upon the claim upon which the application for the attachment 

is based. 

(d) The plaintiff has shown that he will Buffer great or irrep

arable injury (wi thin the meaning of Section 484.010) if the tem

porary protective order is not issued. 

(e) The plaintiff has provided the undertaking required by 

Chapter __ (commencing with Section ). 

Comment. Section 485.020 provides for an ex parte determination of the 

right to a temporary protective order. However, as under present practice, 

the court may require the plaintiff to give infol'll&l' notice to the defendant 

or his attorney. See also Comment to Section 485.010. 
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Issuance of temporary protective order in lieu of writ of attachment 
? 

485.030. (a) In any case where the plaintiff has applied for a 

right to attach order and writ of attachment under Chapter 5 (coDJDencing 

with Section 484.010), the judicial officer may in his discretion deny 

the application for the order and writ and issue instead a temporary 

protective order under this chapter if he determines that the re~uire-

ments of Section 485.220 are satisfied but that the issuance of the 

temporary protective order instead of the right to attach order and 

writ would be in the interest of justice and equity to the parties, 

taking into account the effect of issuing a writ of attachment ex parte 

on the defendant, the effect on the plaintiff of issuing the order 

instead of the writ, and other factors that bear on equity and justice 

under the circumstances of the particular case. 

(b) If the judicial officer issues a temporary protective order 

under this section, the plaintiff's application for a right to attach 

order and writ shall be treated as an application for a right to attach 

order and writ under Chapter 4 (commencing with Section 483.010). 

Comment. Section 485.030 has no counterpart under former law. See 

Comment to Section 485.010. 

Note. Subdivision (b) is intended merely to preserve a concept. 

The staff doubts that,procedurally, this section can be self-executing 

as presently stated. 
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§ 485.040. Contents of temporary protective order; general limitation 

485.040. The temporary protective order issued under this 

chapter shall contain such provisions as the judicial officer 

determines are appropriate under the circumstances of the par

ticular case. 

COllllllent. Section 485.040 had no counterpart under the former law. 

This sec~ion impliedly directs the court to consider what provisions in 

the temporary protective order would be fair and equitable. 



.. 
§ 485.050. Contents of temporary restraining order; transfers in the 

ordinary course of business 

485.050. (a) Except as otherwise provided in Sections 485.040 

and 485.060, the temporary protective order may prohibit any transfer 

by the defendant of any of his property in this state subject to the 

levy of a writ of attachment, otherwise than in the ordinary course 

of business. 

(b) Without limiting the generality of the phrase "otherwise 

than in the ordinary course of business," the payment by the defend-

ant of an antecedent debt shall not be considered in the ordinary 

course of business within the meaning of this section. 

Comment. Section 485.050 is based on a comparable provision in former 

Section 538.3. Section 538.3 provided in part: 

538.3. The temporary restraining order issued pursuant to 
Section 538.1 shall prohibit prior to the hearing any transfer by 
the defendant of any of his property in this state subject to the 
levy of a writ of attachment, otherwise than in the ordinary course 
of business . . . . Without limiting the generality of the phrase 
"not in the ordinary course of buSiness," the payment by the defend
ant of an antecedent debt shall not be considered in the ordinary 
course of business within the meaning of this section. 

Exceptions similar to those provided by Section 485.060 were also provided 

by Section 538.3· See Comment to Section 485.060. However, Section 485;050 

merely authorizes the issuance of an order prohibiting transfers where 

appropriate (see Section 485.040); former Section 538.3 seemed to require 

the issuance of an order prohibiting transfers. 
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§ 485.060. Contents of temporary restraining order; deposit accounts 

i+85. 060. Notwithstanding Section 485.050, the temporary pro-

tective order issued under this chapter shall permit the defendant 

to issue any number of checks: 

(a) In an aggregate amount of not less than one thousand dollars 

($1,000) against any of his deposit accounts in this state for any 

purpose. 

(b) In any amount so long as the aggregate amount remaining 

on deposit in this state is more than the amount of the plaintiff's 

claim. 

(c) In payment of any payroll expense (including taxes and pre-

miums for workmen's compensation and unemployment insurance) falling 

due in the regular course after the service of the temporary protec-

tive order and prior to the levy of a writ of attachment. 

(d) In payment for goods thereafter delivered to the defendant 

C.O.D. for use in his trade or business. 

(e) In payment of taxes if penalties will accrue for any delay 

in payment. 

(f) In payment of reasonable legal fees and reasonable costs 

and expenses required for the representation of the defendant in the 

action. 

Comment. Section 485.060 is based on comparable provisions in former 

Section 538.3. Section 538.3 provided in part: 

538.3. The temporary restraining order issued 
pursuant to Section 538.1 shall prohibit prior to the 
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hearing any transfer by the defendant of any of his 
property in this state subject to the levy of a writ of 
attachment, otherwise than in the ordinary course of 
business, and the issuance by the defendant of any cheeks 
in excess of an aggregate of one thousand dollars ($1,000) 
against any of hi.~ bank accounts in this state to withdraw 
any sums subject to such levy, which would reduce the 
aggregate amount remaining on deposit to less than the 
amount of the plaintiff's claim, and th~ opening of any 
new bank accounts by the defendant. Without linuting 

. the generality of the phrase "not in the ordinary course 
of busineas", the paYIllent by. the defendant of an 
antecedent df;bt shall not be considered in the ordinary 
course of business within the meanmg.of this section. 
Notwithstanding the 'foregoing, checks may be-~ ·by 
the defendant for any ohhe following purposes: 

(a) To cover any payrons (including all fringe 
benefits and' withh,olding taxes) falling due in the 
regular course after the service of the temporary 
restraining order. and prior to the l~vy of a writ of 
attachment, but not exceeding the amount of three 
hundred dollars ($300) per week for any individual 
employee .. 

(b) In payment for goods thereafter delivered to the 
defendant C.O.D. for use in his trade or business. 

(c) In p~yment of taxes if penalties will accrue for 
any delay in payment. 

(d) In payment of legal fees for the representation 
of the defendant in the action. 

* * * * * 

• 
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§ 485.010. Persons bound by temporary protective order 

485.010. Except as otherwise provided by Section 485.110, a 

temporary protective order issued under this chapter binds only the 

defendant. 

Comment. Section 485.010 greatly expands the coverage of a provision 

in former Section 538.1. Section 538.1 provided in part: 

538.1. • •. Neither notice of the restraining order issued 
pursuant to this section nor service of a copy thereof upon any 
bank shall require any bank to observe the terms of the restraining 
order. 

Section 485.010 does not affect any other provisions of law such as, 

for example, the law relating to fraudulent conveyances. See Civil Code 

§§ 3439-3440.1. 
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§ 485.080. Service on defendant 

485·080. The temporary protective order shall be served on the 

defendant together with the docillJlents referred to in Section 483.040. 
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§ 485.090. Expiration of order 

485.090. Except as otherwise provided in Section 485.110, the 

temporary protective order shall expire at the earliest of the follow-

ing times: 

(a) Thirty days after the service of the order. 

(b) As to specific property described in the order, when a levy 

of attachment upon that property is made by the plaintiff. 

( c) Vhen the defendant provides an undertaking pursuant to 

Chapter in the amount of plaintiff's claim as security for the pay-

ment of any judgment recovered by the plaintiff. 

comment. Section 485.090 is based on a comparable provision in former 

Section 538.3. Section 538.3 provided in part: 

5}8.3 .... The temporary restraining order shall expire by 
its terms unless a writ of attachment is issued and levied within 
30 days after the service of the order or if the defendant gives 
an undertaking as provided in Section 555 in the amount of plaintiff's 
claim as security for the payment of any judgment recovered by the 
plaintiff. • • • 
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§ 485.100. Modification or vacation of order on defendant's application 

485.100. Upon ex parte application of the defendant or, if 

the judicial officer so orders, after a noticed hearing, the judicial 

officer may modify or vacate the temporary protective order if he 

determines that such action would be in the interest of justice and 

equity to the parties, taking into account the effect on the defend-

ant of the continuance of the original order, the effect on the plaintiff 

of modifying or vacating the order, and any other factors. 

Comment. Section 485.100 expands a comparable provision in former 

Section 538.3. Section 538.3 provided in part: 

538.3 ..•. The restraining order shall be vacated by the court 
upon ex parte application by the defendant if the court is satisfied 
that there is no danger that sufficient property of the defendant to 
secure the plaintiff's claim will not be available and subject to the 
levy of a writ of attachment, if one is directed to be issued at the 
hearing provided for in Section 538.4 • 
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§ 485.110. Lien 

485.110. (a) The service upon the defendant of a temporary 

protective order pursuant to Section 485.080 creates a lien upon 

such property, or the proceeds thereof, which is described in the 

order and which is subject to the levy of a writ of attachment pur

suant to this title and owned by him at the time of such service. 

The lien is not valid as against a bona fide purchaser or encumbrancer 

for present value or a transferee in the ordinary course of business. 

(b) The lien terminates 30 days after the service of the order 

upon the defendant except with respect to property upon which a writ 

of attachment issued upon application of the plaintiff has been levied 

during that period. The levy of a writ of attachment shall perfect 

the lien created by the service of the temporary protective order 

[against all persons other than a bona fide purchaser or encumbrancer 

for present value or a transferee in the ordinary course of businessJ. 

(c) Upon the filing by the defendant of a proceeding under the 

National Bankruptcy Act or the making by the defendant of a general 

assignment for the benefit of creditors, the lien terminates with 

respect to all property upon which a writ of attachment has not been 

levied prior to such event. 

Comment. Section 485.110 is based on former Section 542b. Section 

542b provided: 
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542b. The servicc-uf>on the defendant of a notice and 
order pursuant to Section 538.2 creates a lien upon all of 
his personal property subject to the levy of a writ of 
attachment pursuant to this chapter and owned by him 
at the time of such service or the proceeds thereof. Such 
lien, however, shall not be valid as against a bona fide 
purchaser or enGumbrancer for present value or a 
transferee in the ordinary course of business. Such lien 
shal.l terminate 30 days after the serviec of the notice and 

, order upon the defendant; except with respect to 
• property upon which a writ of attachment has been 
I levied during that period ana upon the filing by the 
d~endant of a proceeding under the National 
Bankruptcy Act or the making by the defendant of a 
general assignment for the benefit of creditors, such lien 
shall terminate with respect to all property lIpon which 
a writ of attachment has not been levied prior to such 
event. The levy of a writ of attachment shall perfect the 
lien created by the service 9£ the notice and order against 

. a bona fide purchaser 'and a transferee in the ordinary 
course of business and the levy of a writ of attachment in 
those cases where it is not preceded by the service of a . 
notic~~nd order shall create a lien upo~' the property . 

_ levied upon which is valid against all third persons . .... '. -' 

Note. The material in brackets in sub<livision (b) seems 

unnecessary. The lien could not be perfected against persons 

not affected by the order but the extra phrase DIly help to 

c:l.arifY the change (?) made from former Section 542b. 
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CHAPTER 7. PROPERTY SUBJECT TO ATTACHMENT 

§ 486.010. Property subject to attachment 

486 .0l0. Only the following property of the defendant shall be 

subject to attachment: 

[(a) All corporate property. 

(b) All partnership property. 

(c) With respect to individuals engaged in a trade or business, 

all of the following:] 

(1) Accounts receivable, chattel paper, and choses in action 

except any such individual claim with a principsl balance of less than 

one hundred fifty dollars ($150) . 

(2) Deposit accounts, except the first one thousand dollars ($1,000) 

deposited in any single financial institution or branch thereof; provide~, 

however, if the defendant has more than one deposit account, a judicial 

officer, upon application of the plaintiff, ~ direct that the writ of 

attachment be levied on balances of less than one thousand dollars 

($1,000) if an aggregate of one thousand dollars ($1,000) in all such 

accounts remains free of levy. 

(3) Equipment. 

(4) Farm products. 

( 5 ) ltlvetltory . 

[(6) Judgments arising out of any trade or business.] 

(7) Negotiable instruments [and money]. 
(8) Real property. 

(9) Securities. 

Comment. Section 486.010 is substantially the same as former Section 

537.3. Section 537.3 provided: 
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§ 1Kl6.0l.0 

ii37.3. The pro~'rt~ referred to in Section 537 is the 
following propert) not exempt from execution .lwithout 
regard to whetht'T a claim of e,~emptioll shall be filed I: 

(:1\ With respect to corporations and partnerships 
rckrred to in subdivbions (a) and (h) of St>ction ,')37.2. all 
corporat!' property and all !x,rtHt'Tshlp properly . 

• 'b\ 'With resp.,.:·' to iudi'. id,,,,b r(·ferr,'d to in 
subdi\ision (C) of Section 537,2 aU of the folloWing: 

(I) imentOl:v, 
(2) Accounts. contract rights, chattel paper. and 

w'nt'ral intangibles con~istillg of any right to l->aYIIlcnl 
of muuey (exclusive of those referred to in paragraph 
(3) of this ~'Ubdivision). except uny such individual 
claim with a principal balance of less than one hundred 
fifty dollars ($150). 

13\ Bank accounts and other deposit aCColints, 
except the first one thousand dollars ($1,000) balance 
in any' _single bank or branch bank (but" if the 
defendant has· accounts in more than one bank or 
branch bank. the court. upon application of the 
plaintiff at the hearing provided for in Section 538.4" 
may direct that the writ be levied on balances of less 
than one thousand dollars ($1,000) in a given bank ,or 
branch bank if an aggregate of one thousand dollars 
($1,000) ill all such accounts remains free of the levy). 

(4) Securities. 
(5) EqUipment. 
(6) Real estate, including any leasehold estate with 

an unexpired term of one year or more. 
The court, however, upon application of the defendant at 
the hearing provided for in Section 538.4 or at any time 
thereafter upon five days' notice to the plaintiff, shall 
exclude from the effect of the levy or release from the 

, levy. as the case may be, any of the foregoing property 
which the court finds is necessary for the support of the 
defendant and his family after taking into consideration 
aU of his other income and assets not subject to levy or not 
levied upon. 

The terms used in this subdivision which are defined in 
the Commercial Code shall have the meanings therein 
specified, 

(c) With respect. to a defendant referrt-d to in 
subdivision (rl) of ~..ction 537.2, all property of the 
defendant. 
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§ 486.010 

Section 486.010 is subject to the exception that property exempt from 

execution as well as property necessary for the support of the defendant 

and his family shall not be subject to attachment. See Section 486.020. 

Compare the introductory paragraph of former Section 537.3 and the next to 

last paragraph of subdivision (b) of that section. 

Subdivisions (a) and (b) are substantively the same as subdivision (a) of 

former Section 537.3. 

Subdivision (c) is substantially the same as subdivision (b) of former 

Section 537.3. Some of the terms have been changed, but their meaning is 

still Bubstantially the same. Farm products and negotiable instruments were 

apparently not always subject to levy under former Section 537.3 because 

neither were listed under subdivision (b) of Section 537.3. See Com. Code 

§§ 9106 ("general intangibles" does not include instruments), 9109 ("inventory'~ 

does not include farm products). Both have been listed under subdivision (c) 

of Section 486.010. 

Note. Subdivision (c) of former Section 537.3 has been deleted. The 

Commission has deferred consideration of whether and to what extent attachment 

will be permitted to secure jurisdiction and nonresident defendants will be 

treated uniquely. When these issues heve been resolved, any needed revisions 

will be made in this section and elsewhere. 

The staff has bracketed subdivisions (a) and (b) and the introductory 

portion of subdivision (e). It seems to us that corporations and partnerships 

could be treated the same as individuals under this section. The list of 

property subject to attachment might need to be expanded (~, licenses), but 

we see no reason to treat businesses conducted in different forms differently. 
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§ 486.020. Property exempt from attachment 

486.020. Notwithstanding Section 486.010, the following property 

shall be exempt from levy of attachment: 

(a) All property exempt from execution. 

(b) All property not otherwise exempt from attachment which is 

necessary for the support of an individual defendant and members of his 

household when a proper claim for the same is made b.Y the defendant. 

Comment. Section 486.020 is Bubstantively the same as the first paragraph 

of Section 537.3 and the next to last paragraph of subdivision (b) of that 

section. See Comment to Section 486.010. 

Subdivision (a) embraces not only the exemptions provided in the 690 

series of the Code of Civil Procedure but also homesteads, spendthrift trusts, 

and any other special exemptions provided in other codes. 

Subdivision (b) provides an additional claimed exemption available to 

an individual defendant upon a showing of need. 

Note. The staff is concerned that Sections 486.010 and 486.020 together -
with the method of levy proviSions still do not satisfy the Randone require

ment that necessities of life be automatically exempt from seizure(?) until 

the actual validity of the plaintiff I s claim has been determined. This draft 

goes a substantial way towards satisfying that requirement by generally sub-

jecting only business property to levy, b.Y providing a nonseizure form of levy 

in many circumstances, and by providing a claimed exemption for necessaries 

which will be available prior to levy in all but exceptional circumstances. 

Nevertheless, it is apparent that the scheme does not satisfy a strict, literal 

application of Randone, expecially for the defendant doing business in a cor-

porate or partnership form. 
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CHAPrER 8. LEVY PROCEDURES; LIEN OF ATTACHMENT; 

MANAGEMENT AND DISPOSITIOII OF ATl'ACHED PROPERTY 

Article 1. General Provisions 

§ 487.010. Writ of attachment 

487.010. The ''Writ of Attachment" shall identify the defendant 

whose property is to be attached and the property or interest therein 

to be levied upon. The description of such property may be set forth 

in the writ or in a separate statement attached to and incorporated by 

the writ. 

Comment. Section 487.010 requires the writ of attachment to identify 

the defendant and the property sought to be attached. The description of the 

property w&s formerly provided in the instructions to the sheriff. See the 

first paragraph of Section 542 set forth in the Comment to Section ,487.0>0. 

However, under the pro~edures provided here, the issue of what property may 

be attached is always subject to a prior review by a judicial officer. 

Accordingly, it is feasible and desirable to have the writ itself identify 

the property that that officer has determined should be attached. This 

should help to avoid discrepanci~s between what the court has determined may 

be attached and what the sheriff eventually attaches. 
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§ 487.020. Notice of attachment 

487.020. The "Notice of Attachment" shall inform the person who 

is served with the attachment of: (a) the capacity in which he has been 

served; (b) the specific property in his possession which is sought to 

be atta.aed; (c) his rights under the attachment, including the right 

to make a third-party claim pursuant to Section 689; and (d) his duties 

under the attachment. 

Comment. Section 487.020 had no counterpart under former law. The 

form of the "Notice of Attachment" was not prescribed by statute. Section 

487.020 provides general guidance to the Judicial Council as to certain 

matters which should be included in the notice of attachment. See Section 

481.030 (Judicial Council to prescribe form of notices and other documents 

used under this title). 
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§ 487.030. Levying officer shall promptly comply with writ 

487.030. (a) A writ of attachment shall be directed to a levy-

ing officer in the county in which property of the defendant described 

in the writ is located. 

(b) Upon the receipt of written instructions from the plaintiff, 

the levying officer to whom the writ is directed and delivered shall 

execute the same without delay in the manner provided in this chapter. 

Comment. Subdivision (a) of Section 487.030 is based on the first por-

tion of the first sentence of former Section 540. Section 540 provided in 

part: 

540. The writ must be directed to the sheriff, or a constable, 
or marshal of any county in which property of such defendant may be, 
and must require him to attach and safely keep all of the property 
of such defendant within his county not exempt from attachment, or 
so much of the property of such defendant as may be sufficient to 
satisfy the plaintiff's demand against such defendant ...• 

Subdivision (b) of Section 487.030 incorporates the substance of the 

introductory paragraph of former Section 542. This paragraph provided as 

follows: 

542. The sheriff, constable, or marshal, to whom the writ is 
directed and delivered, must, upon receipt of instructions in writing, 
signed by the plaintiff or his attorney of record, and containing a 
description of the property, and in the case of real property or growing 
crops the name of the record owner of the real property to be attached, 
or upon which the crops are growing, execute the same without delay, and 
if the undertaking mentioned in section 540 of this code be not given, 
as follows • . • . 

See also former Section 543 which provided in part: 

543. Upon receiving information in writing from the plaintiff or 
his attorney, that any person has in his possession, or under his con
trol, any credits or other personal property belonging to the defendant, 
or owes any debt to the defendant, the sheriff, constable, or marshal 
shall serve upon such person a copy of the writ, and a notice that such 
credits, or other property or debts, as the case may be, are attacned 
in pursuance of such writ. • • . . 
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§ 487.040. Manner of service of writ and notice of attachment 

487.040. (a) Service of a writ and a notice of attachment upon 

(1) a bank, (2) a savings and loan association, (3) a credit union, (4) a 

title insurance company or underwritten title company (as defined in SecJ 

tion 12402 of the Insurance Code), or (5) an industrial loan company (as 

defined in Section 18003 of the Financial Code) shall be made at the off~ce 

or branch thereof Which has actual possession of the property levied upon 

or at which the deposit account levied upon is carried and shall be made. 

upon the officer, manager, or other person in charge of such office or 

branch at the time of service. 

(b) Except as provided in subdivision (a), service of a writ and a 

notice of attachment shall be made upon the person upon Whom summons may . 

be served. 

Comment. Section 487.040 provides for the manner of service of a writ 

and a notice of attachment. Subdivision (a) is based on the last sentence of 

subdivision (5) of former Section 542. This sentence read ss follows: 

However, debts owing to the defendant by any of the following financial 
institutions: (a) banks; (b) savings and loan associations; (c) title 
insurance companies or underwritten title companies (as defined in Sec
tion 12402 of the Insurance Code); (d) industrial loan companies (as 
defined in Section 18003 of the Financial Code), maintaining branch 
offices, or credits or other personal property whether or not the same 
is capable of manual delivery, belonging to the defendant and in the 
possession of or under the control of such financial institution shall 
be attached by leaving a copy of the writ and the notice, together with 
a copy of the complaint if required hereunder, with the manager or other 
officer of such financial institution at the office or branch thereof at 
which the account evidencing such indebtedness of the defendant is carried, 
or at which such financial institution has credits or other personal prop~ 
erty belonging to the defendant in its possession or under its control; 
and no attachment shall be effective as to any debt owing by such financial 
institution if the account evidencing such indebtedness is carried at an 
office or branch thereof not so served, or as to any credits or other 
personal property in its possession or under its control at any office 
or branch thereof not so served. 

Subdivision (b) is new. The former law provided no general direction as 

to the manner of service of the writ. But see first sentence of subdivision (5) 

of former Section 542. Subdivision (b) incorporates the provisions of Sec-

tions 416.10 through 416.90. 
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Prerequisites to the seizure of property under a levy of attachment 
» 

487.050. As a prerequisite to the taking of property by the levy-

ing officer under this chapter, whether by keeper or otherwise, the 

plaintiff shall be required to deposit with the levying officer a sum 

of money sufficient to pay the expenses of taking and keeping safely such 

property for a period of not to exceed fifteen (15) days. In the event that 

further detention of the property is required, the levying officer shall, 

from time to time, make written demand upon the plaintiff or his attorney 

for further deposits to cover estimated expenses for periods not to exceed 

ninety (90) days each. Such demand shall by served as provided in Section 

1011 or by depositing such notice in the post office in a sealed envelope, 

as first-class registered mail, postage prepaid, addressed to the person 

on whom it is served at his last known office or place of residence. In 

the event that the money so demanded is not paid, the levying officer 

shall release the property to the defendant in the manner provided in 

[Section. 1 . 

Comment. Section 487.050 is substantively similar to the first ~r 

sentences of subdivision 4 of ·former'~ot{O~ 542. These sentences provide: 

4. In cases where the sheriff, constable, or marshal is instructed 
to take into possession personal property capable of manual delivery, 
whether the same is to be placed in a warehouse or in custody of a keeper, 
the sheriff, constable or marshal shall require, as a prerequisite to the 
taking of such property, that in addition to written instructions the 
plaintiff or his attorney of record deposit with the sheriff, constable 
or marshal, a sum of money sufficient to pay the expenses of taking and 
keeping safely said property for a period not to exceed 15 days. In the 
event that a further detention of said property is required, the sheriff, 
constable or marshal must, from time to time, make written demand upon 
the plaintiff or his attorney for further deposits to cover estimated ex
penses for periods not to exceed five days each. Such demand must be 
served as provided in Section 1011 of this code, or by depositing such 
notice in the post office in a sealed envelope, as first-class registered 
mail, postage prepaid, addressed to the person on whom it is servea at 
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§ 487.050 

his last known office or place of residence. In the event that the 
money so demanded is not paid, the sheriff, constable or marshal shall 
release the property to the person or persons from whom the same was 
taken •••• 

Section 487.050, however, gives the levying officer authority to demand addi-

tional deposits for expenses (after the first 15 days) for 90 days rather 

than the present five days provided by subdivision 4. There was no reason to 

have such a short period after it had become apparent that the property would 

probably be held for substantial periods pending a final determination in the 

action. 
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§ 487.060. Limitations on liability of levying officer 

487.060. (a) There shall be no liability upon the part of the 

levying officer to take or hold personal property unless the plaintiff 

has fully complied with the provisions of Section 487.050. 

(b) There shall be no liability upon the part of the levying of-

ficer either to the plaintiff or the defendant for loss by fire, theft, 

injury, or damage of any kind to personal property while in the posses-

sion of the levying officer either in a warehouse or in the custody of 

a keeper or en route to or from a warehouse unless the levying officer 

is negligent in his care or handling of the property. 

Comment. Section 487.060 is substantively identical to the last two 

sentences of former subdivision 4 of Section 542. These sentences provided: 

4. There shall be no liability upon the part of the sheriff, 
constable or marshal to take or hold personal property unless the pro
visions of this section [-- Section 487.050] shall have been fully com
plied with. There shall be no liability upon the part of the sheriff, 
constable or marshal, either to the plaintiff or the defendant for loss 
by fire, theft, injury or damage of any kind to personal property cap
able of manual delivery while in the possession of the sheriff, constable 
or marshal either in a warehouse or in the custody of a keeper or en 
route to or from a warehouse unless the sheriff, constable or marshal 
shall be negligent in his care or handling of the property. 

Note. It is anticipated that this section will be substantially revised 

in connection with the provisions relating to the levying officer's duties 

and responsibilities regarding the management and disposition of attached 

property. 
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§ 487.070. Return of writ; inventory 

487.070. (a) The levying officer shall return the writ to the 

clerk of the court fram ·",hich the "rit issued "ith a certificate of 

his proceedings endorsed thereon or attached thereto. Such return 

shall be made promptly after service and in no event later than sixty 

(60) days after the officer receives the "rit. 

(b) The levying officer shall make a full inventory of property 

attached and return such inventory with the writ. 

Comment. Subdivision (a) of Section 487.070 is based on a portion of 

former Section 559. Section 559 provided: 

559. The sheriff, constable, or marshal must return the writ of 
attachment with the summons, if issued at the same time, and may return 
it separately fram the summons if issued at a later time. The writ of 
attachment must be returned forthwith after levy and service in accord
ance with the instructions given to the officer at the time such writ 
or writ and summons are delivered to him, but in no event later than 30 
days after its receipt, with a certificate of his proceedings endorsed 
thereon or attached thereto, together with the undertaking given under 
the provisions of Section 540 of this code to prevent or release the 
levy of the attachment, to the clerk of the court from which said writ 
of attachment was issued, except that if cash has been deposited with 
such levying officer in lieu of an undertaking as permitted by Section 
540 of this code, such cash shall be retained in such levying officer's 
trust fund, and whenever an order has been made discharging or releasing 
an attachment upon real property, a certified.copy of such order may be 
recorded in the offices of the county recorders in which the notices of 
attachment have been recorded, and be indexed in like manner. 

The provisions in Section 559 relating to the defendant's undertaking in lieu 

of attachment have been replaced by ( J. 

Subdivision (b) is based on the first sentence of former Section 546. 

Section 546 provided: 
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546. The officer levying the attachment must make a full inven
tory of the property attached, and return the same with the writ. To 
enable him to make such return as to debts and credits attached and 
other personal property not in the possession of the defendant, he must 
request, at the time of service, the party owing the debt or having the 
credit or other personal property belonging to the defendant to give 
him a memorandum, stating the amount and description of each, within 10 
days after such service; and if such memorandum be refused, he must re
turn the fact of such refusal with the writ. The party refusing to 
give the memorandum within the time specified may be required to pay 
the costs of any proceedings taken for the purpose of obtaining infor
mation respecting the amounts and description of such debts or credits 
or other personal property. 

The last two sentences of former Section 546 have been replaced by subdivision 

(d) of Section 487.330. 
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§ 487.080. Third-party claims to attached property 

487.080. A third person shall claim an interest in property at-

tached in the manner provided for third-party claims after levy under 

execution. 

Comment. Section 487.080 restates the substance of former Section 549. 

Section 549 provided: 

549. In cases where a third person claims, as his property, any 
personal property attached, the rules and proceedings applicable in 
cases of third party claims after l.evy under execution shall. apply. 

Both sections incorporate the procedures provided by Section 689. 

Note. We do, however, plan to make significant changes in the procedures 

provided by Section 689. 
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Article 2. Method of Levy on Particular 

TYIles of Property 

§ 487.310. Real property 

487.310. (a) To attach an interest in real property, the levying 

officer shall record with the office of the county recorder of the 

county where the property is located a copy of the writ and the notice 

of attachment. 

(b) Where, on the date of recording, the property stands in the 

name of a third person, either alone or together with the defendant, the 

recorder shall index such attachment when recorded in the names of both 

the defendant and such third person. 

(c) Promptly after recordation and in no event more than [ ( ) 1 

days after the date of recording, the levying officer shall serve the 

defendant and any third person in whose name the property stands on such 

date with a copy of the writ and the notice. [Where such service is not 

made, the plaintiff shall be subject to liability to such third person 

for any pecuniary damage caused to such person by the attachment upon a 

showing that, at the time of the attachment, the defendant had no intere~t 

in the property attached.) 

Comment. Section 487.310 provides the method by which real property is 

attached. This section is based on subdivisions 1 and 2 of former Section 542. 

These subdi vis ions provided as ··follows: 

542. . • 1. Real property, standing upon the records of the 
county in the name of the defendant, must be attached, by recording 
with the recorder of the county a copy of the writ, together with a 
description of the property attached, and a notice that it is attached, 
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§ 487.310 

and by serving an occupant of the property, if there is one upon the 
property at the time service is attempted, with a similar copy of the 
writ, description and notice, or if there is no occupant then on the 
property, then, by posting the same in a conspicuous place on the 
property attached. Service upon the occupant may be made by l~~ving 
said copy of the writ, description and notice with the occupant 
personally, or, in his absence, with any person, of suitable age and 
discretion, found upon the property at the time service thereof is 
attempted and who is either an employee or agent of such occupant or a 
member of his family or household. Where the property described in 
the notice consists of more than one distinct lot, parcel or govern
mental subdivision and any of such lots, parcels, or governmental sub
divisions lie with relation to any of the others so as to form one or 
more continuous, unbroken tracts, one service or posting need be made 
as to each such continuous, unbroken tr~ct. 

* * * * * 
2. Real property, or any interest therein, belonging to the 

defendant, and held by any other person, or standing on the records 
of the county in the name of any other person, must be attached in the 
same manner as is real property standing upon the records of the county 
in the name of the defendant by the provisions of subdivision 1 of this 
section and the notice of attachment shall state that the real property 
therein described, and any interest of the defendant therein held by or 
standing on the records of the county in the name of such other person 
(naming him), are attached. In addition, a similsr copy of the writ, 
description and notice shall be delivered to such other person, or his 
agent, if known and within the county, or left at the residence of 
either, if within the county. The recorder must index such attachment 
when recorded, in the names, both of the defendant and of the person 
by whom the property is held or in whose name it stands of record. 

Section 487.310 eliminates the requirement of service on an occupant or 

posting as an element of a proper levy. Compare former Section 542(1) and (2). 

See Schwartz v. Cowell, 71 Cal. 306, 12 P. 252 (1886); Clark v. Andrews, 109 Cal. 

App.2d 193, 240 P.2d 330 (1952); Alpha Stores, Ltd. v. You Bet Mining Co., 

18 Cal. App.2d 252, P. (1937). Service on an occupant has been elimi-

nated because at best it was an indirect means of giving notice to the owners 

of the property and at worst it could cause undue worry and inconvenience to 

a person (e.g., lessee) whose possession will not be disturbed. Service is 
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§ 487.310 

still required upon the defendant and upon any third person in whose name 

the property stands of record on the date of levy, but such service is not a 

condition of a valid levy. [Subdivision (c) does, however, provide strict 

liability for any pecuniary damage caused to a third person by the attachment 

if such person is not properly served within the prescribed time.] 

Note. Should the service required by subdivision (c) be made by the 

plaintiff? It is not an element of the levy and only the plaintiff is subject 

to liability if such service is not made. The provision for service on the 

defendant is directory only; no sanction is provided for a failure to serve. 

Should a sanction be provided? If so, what should the sanction be? It should 

be noted that, in most Situations, levy will follow a noticed hearing; even 

where levy does not follow a noticed hearing, no seizure of property is 

involved here. 
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§ 487.320. Tangible personal prgperty in the possession of the defendant 

487.320. (a) Except as otherldse provided by this article to 

attach tangible personal property in the possession of the defendant, 

the levying officer shall take such property into custody. 

(b) At the time of levy, the levying officer shall serve the 

defendant with a copy of the writ and the notice of attachment. 

Comment. Section 487.320 provides the general method by which tangible 

personal property in the possession of the defendant is attached. This sec-

tion is based on subdivision 3 of former Section 542 which provided in part: 

"3. Personal property, capable of manual delivery, in the possession of the 

defendant, must be attached by taking it into custody • " Former law 

distinguished between property capable and property not capable of manual 

delivery. As to the latter, subdivision 5 provided in part: 

[P)erSOnal property not capable of manual delivery shall be attached 
by leaving with the [person) • • • having in his possession, or under 
his control, such • • • personal property • • • , a copy of the writ, 
and ••• a notice that the •.• personal property in his possession, 
or under his control, belonging to the defendant, [is) attached in 
pursuance of such writ. 

It was held that this provision authorized levy by notice even on the defendant 

where property was not reasonably capable of being moved. See Raventas v. 

~, 57 Cal. 254 (l88l)(growing crops prior to the enactment of a specific 

prOVision dealing with such property); Irilarry v. Byers, 84 Cal. App. 28, 

_ P. _ (1927)(steam shovel). Apparently under former law, the plaintiff 

determined which class of property the particular asset fell into and instructed 

the sheriff accordingly. If his determination was wrong, the attachment was 

invalid. The major difficulty with that scheme was that, where levy was 

properly made by notice alone, the protection for subsequent transferees of 
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§ 487.320 

the property was inadequate. In place of this, Section 487.320 provides for 

levy by custody (whether by keeper or storage) subject to certain broad 

exceptions provided by other sections. See Sections 487.340 (growing crops), 

487.350 (equipment), 487.360 (motor vehicles), 487.370 (business inventory). 

Levy by seizure,while sometimes more expensive for the parties to the action, 

eliminates any ambiguity and protects innocent transferees. 

Note. Should we provide some general relief for property which can be 

adequately attached by notice alone? 

Subdivision 3 of Section 542 provides in part: 

When the personal property 1s used as a dwelling, such as a housetrailer, 
mobilehome, or boat, the same is to be attached by placing a keeper in 
charge of the property, at plaintiff's expense, for at least two (2) days. 
At the expiration of said period the officer shall remove its occupants, 
and take the property into his immediate custody, unless other disposition 
is made by the court or the parties to the action. 

This material has not been retained. The staff believes that the property 

described in this provision is no longer subject to levy (see Chapter 7); 

hence, this special levy procedure is no longer necessary. 

Section 487.320 has a rather limited application now. Chapter 7 sub-

stantially limits the types of property subject to levy and special procedures 

are provided below with regard to each of these types of property. We have, 

however, retained Section 487.320 for the time being as something of a 

catchall. (For example, Section 487.350 deals only with equipment of a going 

business. Where a business has failed, this section would apply.) 
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§ 487.330. Tangible personal property in the possession of a third person; 
demand for removal; liability of third person; memorandum 

487.330. (a) Except as otherwise provided in this article, to 

attach tangible personal property, belonging to the defendant but in the 

possession of another person, the levying officer shall personally serve 

upon such person a copy of tDe writ and the notice of attachment. 

(b) At any time, upon the demand of such third.person, the levy-

ing officer shall take such property into custody, by keeper or other-

wise. In such case, the levying officer shall make demand on the 

plaintiff for expenses in the manner provided in Section 487.050. 

In the event that the money so demanded is not paid, the levying 

officer shall release the property to the person from whom it was 

taken in the manner provided in [Section J. 

(c) If, at the time of service of the copy of the writ and 

notice, a person has in his possession personal property belonging to 

the defendant and he does not deliver such property to the levying 

officer, he shall be liable to the plaintiff for the value of the 

defendant's interest in such property until the attachment is released 

or discharged or the property is delivered to the custody of the levy-

ing officer pursuant to subdivision (b). 

(d) At the time of service of the copy of the writ and notice on 

the person in possession of the property, the levying officer shall 

request the person served to give him a memorandum, describing the 

property and stating its value, within ten (10) days after such service. 

If the person fails to give such memorandum within the time specified, 

the levying officer shall state such fact at the time he makes his return 

pursuant to Section 487.070. A person failing to give such memorandum 
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§ 487.330 

within the time specified may be required to pay the costs of any 

proceedings taken for the purpose of obtaining the information required 

by such memorandum. 

(e) Promptly after levy and in no event more than [ ( ) J 

days after levy, the levying officer shall serve the defendant with a 

copy of the writ and the notice of attachment. 

Comment. Section 487.330 provides the general method by which tangible 

personal property in the possession of a person other than the defendant is 

attached. Curiously, such property, where capa'ole of manual deli very, was not 

covered at all under the former statute. Two older cases suggested that, at 

least where the third person was a pledgee, such property should have been 

levied upon by notice to the third person. Moreover, possession could only 

be obtained by court order (see Treadwell v. DaViS, 34 Cal. 601 (1868», and 

seizure by the levying officer without such an order could subject him to 

liability as a convertor of the goods. See Dubois v. Spinks, 114 Cal. 289 

(1896). Personal property, not capable of manual delivery, '~s covered by 

subdivision 5 of former Section 542 which provided also for levy by notice. 

See Comment to Section 487.320. Section 487.330 makes clear that levy upon 

tangible personal property in the possession of a third person shall always 

be by notice subject to an exception for goods subject to a negotiable docu-

ment of title. See Section [ J. 

Subdivisions (b) and (c) are based on the first paragr~ph of former 

Section 544. This paragraph provided: 

544. All persons having in their possession, or under their con
trol, any credits or other personal property belonging to the defendant, 
or owing any debts to the defendant at the time of service upon them of 
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a copy of the writ and notice, as provided in this chapter, shall be, 
unless such property be delivered up or transferred, or such debts be 
paid to the sheriff, constable, or marshal, liable to the plaintiff 
for the amount of such credits, property, or debts, until the attach
ment or garnishment be released or discharged or any judgment recovered 
by him be satisfied. 

Subdivision (d) is based on the last two sentences of former Section 546. 

Section 546 provided: 

546. The officer levying the attachment must make a full inventory 
of the property attached, and return the same with the writ. To enable 
him to make such return as to debts and credits attached and other 
personal property not in the posseSSion of the defendant, he must request, 
at the time of service, the party owing the debt or having the credit or 
other personal property belonging to the defendant to give him a memoran
dum, stating the amount and description of each, within 10 days after 
such service; and if such memorandum be refused, he must return the fact 
of such refusal with the writ. The party refusing to give the memorandum 
within the time specified may be required to pay the costs of any 
proceedings taken for the purpose of obtaining information respecting the 
amounts and description of such debts or credits or other personal property. 
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§ 487.340. Growing crops 

487.340. (al To attach growing crops, or an interest therein, 

the levying officer shall (1) record with the office of the county 

recorder of the county where the real property on which the crops are 

growing is located a copy of the writ and the notice of attachment and 

(2) either serve· an occupant of the real property upon which the crops 

are growing, if there is one upon the property at the time service is 

attempted, with a copy of the writ and the notice or, if there is no 

occupant then on the property, post the same in a conspicuous place 

on such property. Such service or posting shall be made not more than 

five days after the date the writ and the notice is recorded. 

(b) If the real property upon which the crops are growing stands in 

the name of a third person, either alone or together with the defendant, 

the recorder shall index such attachment when recorded in the names of 

both the defendant and such third person. 

(c) Service upon the occupant may be made by leaving the copy of 

the writ and the notice with the occupant personally or, in his absence, 

with any person of suitable age and discretion found upon the property 

at the time service thereof is attempted and who is either an employee 

or agent of such occupant or a member of his family or household. 

(d) If the real property described in the writ consists of more 

than one distinct lot, parcel, or governmental subdivision, and any of 

such lots, parcels, or governmental subdivisions lie with relation to 

any of the others so as to form one contiguous unbroken tract, only one 

service or posting need be made as to such tract. 

(e) Promptly after recordation and in no event more than sixty (60) 

days after the date of recording, the levying officer shall serve the 
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defendant and any third person in whose name the real property upon 

which the crops are growing stands on such date with a copy of the writ 

and the notice. [Where the service required by this subdivision is not 

made, the plaintiff shall be subject to liability to such third person 

for any pecuniary damage caused to such person by the attachment upon a 

showing that, at the time of the attachment, the defendant had no in-

terest in the property attached.] 

Comment. Section 487.340 provides the method by which growing crops are 

attached. This section is based on subdivisions la and 2a of former Section 542. 

These subdivisions provided as follows: 

lao Growing crops (which, until severed, shall be deemed personal 
property not capable of manual delivery), growing upon real property 
standing upon the records of the county in the name of the defendant, 
must be attached by recording with the recorder of the county a copy of 
the writ, together with a description of the growing crops to be attached, 
and of the real property upon which the same are growing, and a notice 
that such growing crops are attached in pursuance of the writ, and by 
serving an occupant of the real property, if there is one upon the real 
property at the time service is attempted, with a similar copy of the 
wrl;description and notice, or if there is no occupant then on the real 
property, then, by posting the same in a conspicuous place on the real 
property. Service upon the occupant may be made by leaving said copy 
of the writ, description and notice with the occupant personally, or, 
in his absence, with any person, of suitable age and discretion, found 
upon the real property at the time service thereof is attempted and who 
is either an employee or agent of such occupant or a member of his fam
ily or household. Where the real property described in the notice con
sists of more than one distinct lot, parcel or spvernmental subdivi
sion, and any of such lots, parcels or governmental subdivisions lie 
with relation to any of the others so as to form one or more continu-
ous unbroken tracts, one service or posting need be made as to each 
such continuous unbroken tract. 

Whenever growing crops have been attached under the provisions of 
this subdivision, which will greatly deteriorate in value, unless prop
erly cultivated, cared for, harvested, packed or sold, the court issu
ing such writ, upon application of the person in whose favor the writ 
runs, and after due notice to the owner of said property, may direct the 
sheriff to take posseSSion of said property and to cultivate, care for 
and preserve the same and, when necessary, harvest, pack and sell such 
property. Any sale of such property shall be made in the same manner 
that property is sold on execution and the proceeds must be retained 
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by the sheriff to be applied to the satisfaction of any judgment which 
may be recovered in the action in which said writ is issued. The court 
shall order said applicant to pay such expenses in advance if the court 
may deem it proper, or may direct that the whole or any part of such 
expenses be paid from the proceeds of any sale of such property. 

* * * * * 
2a. Growing crops (which, until severance, shall be deemed per

sonal property not capable of manual delivery), or any interest therein, 
belonging to the defendant, and growing upon real property held by any 
other person or standing upon the records of the county in the name of 
any other person, must be attached in the same manner as growing crops 
growing upon real property standing upon the records of the county in 
the name of the defendant are attached by the provisions of subdivision 
la of this section, and the notice of attachment shall state that the 
crops therein described or any interest of the defendant therein, held 
by, or standing upon the records of the county in the name of, such other 
person (naming him), are attached in pursuance of the writ. In addition, 
a similar copy of the writ, description and notice shall be delivered to 
such other person, or his agent, if known and within the county, or left 
at the residence of either, if known and within the county. The recorder 
must index such attachment when recorded, in the names of both the de
fendant and of the person by whom the real property is held, or in whose 
name it stands on the record. 

Whenever growing crops have been attached under the provisions of 
this subdivision, which will greatly deteriorate in value unless prop
erly cultivated, cared for, harvested, packed or sold, the court issu
ing such writ, upon application of the person in whose favor the writ 
runs, and with or without notice as the court directs to the owner of 
said property, may direct the sheriff to take possession of said prop
erty and to cultivate, care for and preserve the same and, when neces
sary, harvest, pack and sell such property. Any sale of such property 
shall be made in the same manner that property is sold under execution 
and the proceeds must be retained by the sheriff to be applied to the 
satisfaction of any judgment which may be recovered in the action in 
which said writ is issued. The court shall order said applicant to pay 
such expenses in advance if the court may deem it proper, or may direct 
that the whole or any part of such expenses be paid from the proceeds of 
any sale of such property. 

Section 487.340 combines and substantially shortens the provisions set 

forth in subdivisions la and 2a but retains the substance of those two sub-

divisions. The requirement of subdivision 2a that the notice of attachment 

advise the third person of the attachment is continued in Section 487.020 
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(notice of attachment). The last paragraph of each subdivision, which pro-

videsfcrcaring for and the sale of the attached crops, is superseded b,y 

Section [ J. 

Note. There are now separate and overlapping provisions dealing with 
growingcrops (this section) and farm products (Section 487.370). The staff 
suggests that this overlap be eliminated and that one method of levy be 
selected for farm products generally. 

Section 487.340 is substantively the same as former law. If recordation 
is retained as the method of levy, we suggest that service on the occupant or 
posting be eliminated as an element of a valid levy. Compare Section 487.310. 
This procedure would permit priority to be determined simply on the hasis of 
date and time of recording. 
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§ 487.350. Equipment of a going business 

487.350. (a) Except as provided by Section[s 487.310 and] 

487.360 to attach equipment of a going business, the levying officer 

shall file with the Office of the Secretary of State a notice complying 

with the provisions of subdivision (b). 

(b) The notice filed with the Office of the Secretary of State 

sball (1) contain the name and mailing address, if known, of both the 

plaintiff and the defendant in the described action, (2) describe the 

specific property attached, (3) state that the plaintiff in the action 

has acquired an attachment lien in the specified property of the defend-

ant, and (4) be in the form prescribed by the Secretary of State. 

(c) Promptly after filing and in no event more than [ ( ) ] 

days after filing, the levying officer shall serve the defendant with a 

copy of the writ and the notice of attachment. 

[(d) The fee for filing and indexing each notice of attachment, 

notice of extension, or notice of release in the Office of the Secretary 

of State is three dollars ($3).] 

Comment. Section 487.350 is comparable to former Section 542.1. Sec

tion 542.1 provided: 

542.1. Notwithstanding the provisions of Section 542, a writ of 
attachment shall be levied upon any equipment (as defined in the Com
mercial Code), other than a motor vehicle or boat required to be 
registered, belonging to the defendant by the filing of a notice with 
the Secretary of State, which shall be signed by the sheriff, constable 
or marshal and shall contain the name of the plaintiff as lienor, the 
name of the defendant as debtor and shall indicate that the plaintiff 
has acquired an attachment lien in the equipment of the defendant. The 
form of such notice shall be prescribed by the Secretary of State and 
shall be filed and indexed by him in accordance with the provisions 
applicable to financing statements in Division 9 (commencing with Sec
tion 9101) of the Commercial Code. 
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The term "equipment" is defined by Section 480.100. It should be noted that 

the operation of this section is limited to equipment of a going business. 

Where a business has failed or ceased, the provisions of Section 487.320 

would apply. 

The exception provided for motor vehicles under the former law is also 

recognized here by Section 487.360. 

Note. The exception provided by Section 487.310 (in brackets) is for 
real property. This is included at this time pending consideration of the 
treatment of fixtures. See also Note to Section 480.100. 

Section 542.3 presently provides: 

542.3. Upon the request of any person, the Secretary of state shall 
issue his certificate showing whether there is on file, on the date and 
hour stated therein, any notice of attachment lien, naming a particular 
person, and if a notice is on file, giving the date and hour of filing of 
each notice and the name of the plaintiff-lienor. The fee for the 
certificate issued by the Secretary of State is two dollars ($2). A 
combined certificate may be issued pursuant to Section 7203 of the 
Government Code. Upon request, the Secretary of State shall furnish 
a copy of any notice of attachment lien or notice affecting a notice 
of attachment lien for a fee of one dollar ($1) per page. 

Does the Commission desire to retain this provision? If so, is this section 
an appropriate place for it? 
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§ 487.360. Motor vehicles [and vessels] 

487.360. (a) To attach a motor vehicle [or vessel] for which a 

certificate of ownership has been issued bw the Department of Motor 

Vehicles and which is equipment of a going business, the levying officer 

shall file with the Department of Motor Vehicles a notice complying with 

the provisions of subdivision (b). 

(b) The notice filed with the Department of Motor Vehicles shall 

(l) contain the name and mailing address, if knmm, of both the plaintiff 

and the defendant in the described action, (2) identify the vehicle [or 

vesselJ attached, and (3) state that the plaintiff in the action has 

acquired an attachment lien in such vehicle [or vessel]. 

( c ) Promptly after filing and in no event more than ( ( )] 

~ after filing, the levying officer shall serve the defendant with a 

copy of the writ and the notice of attachment. 

(d) Promptly after filing and in no event more than thirty (30) 

days after the date of filing pursuant to this section, the levying 

officer shall serve the legal owner, if any, of the vehicle (or vessel] 

as shown bw the records of the department on such date with a copy of the 

writ and the notice of attachment. 

Comment. Section 487.360 is new. Subdivision (a) provides an exception 

to the method of levy on equipment of a going business provided bw Section 

487.350. Where the equipment is a motor vehicle, subdivision (a) substitutes 

filing with the Department of Motor Vehicles (DMV) in place of filing with 

the Secretary of State. The requirement of filing with the DMV is comparable 

to the procedure for perfection of a consensual security interest in a motor 

vehicle. See Veh. Code §§ 6300, 6301. See also Coni. Code § 9302(4)("A 
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security interest in a vehicle . • • required to be registered under the 

Vehicle Code which is not inventory may be perfected only as provided in 

the Vehicle Code."). 

Note. As indicated in the Comment above, this section provides a method 
of levy for motor vehicles comparable to that provided for equipment generally. 
Due to the greater mobility of motor vehicles, some consideration might be 
given to seizure as a more secure method of levy; however, the latter method 
would entail drafting exemption provisions for vehicles which· are "necessities" 
in order to satisfy the Randone requirements. The procedure provided above if! 
tentative only. The staff must still review the treatment of the certificate. 
of ownership upon execution, the ability of the DMV to serve as a source of 
information regarding the present state of the title to a particular vehicle, 
and the adequacy of protection for transferees after the lien has been re
corded. 

The problem of vessels must also be reviewed further. The staff has not 
yet determined the manner of perfection of a consensual security interest in 
vessels nor whether a comparable method would be suitable here. 
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§ 487.370. Farm products and inventory of a going business 

487.370. (a) (Except as provided b.y Section 487.340,] to attach 

farm products or inventory of a going business [conducted in premises 

separate from the defendant's principal place of residence] [if the 

defendant consents], the levying officer shall place a keeper in charge 

of such property for a period not to exceed [ ? ] days. During such 

period, the defendant may continue to operate his farm or business at 

his own expense provided all sales are [final and are] for cash or the 

equivalent of cash. For the purposes of this subdivision, payment by 

check or by a credit card issued b.y a person other than the defendant 

shall be deemed the equivalent of a cash payment. The (full] proceeds 

from all sales shall be given to the keeper for the purposes of the levy 

unless otherwise authorized by the plaintiff. [If the defendant does 

not consent or, in any event,] after the end of such period, the 

levying officer shall take such property into his exclusive custody 

unless other disposition is made b.y the parties to the action. At the 

time of levy, the levying officer shall serve the defendant with a 

copy of the writ and the notice of attachment. 

(b) Where property is levied upon pursuant to subdivision (a), 

the defendant may apply for an order pursuant to this subdivision. Such 

application shall be made b.y filing with the court and serving on the 

plaintiff a notice of motion. Service on the plaintiff shall be made 

not less than three (3) days prior to the date set for hearing. The 

hearing shall be held not more than five (5) days after the filing of 

the motion, unless for good cause, the court orders otherwise. The 

notice of motion shall state the relief requested and shall be 

accompanied by an affidavit supporting any factual issues raised and 
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points and authorities supporting any legal issues raised. At the 

hearing on the motion, the defendant has the burden of showing (1) 

that but for the plaintiff's claim, he is solvent, and (2) that the 

property attached pursuant to subdivision (a) and the proceeds therefrom 

are essential for the support of himself and his family. Upon such 

showing, the judicial officer shall order the removal of the keeper 

and return the defendant to possession of such property as is essential 

for the support of himself and his family and may make such further 

order as he deems appropriate to protect the plaintiff against 

frustration of the collection of his claim. Such order may permit the 

plaintiff to levy by filing pursuant to subdivision (c) and may provide 

reasonable restrictions on the disposition of the property previously 

levied upon. 

(c) Notwithstanding the provisions of subdivision (b), upon the 

election and the instructions of the plaintiff, the levying officer shall 

attach farm products or inventory of a going business by filing with the 

Office of the Secretary of state a notice in the form prescribed by the 

Secretary of State which indicates that the plaintiff has acquired an 

attachment lien in the farm products or inventory of the defendant. A 

lien acquired pursuant to this subdivision shall provide the plaintiff the 

same rights and priorities in proceeds of the attached property as has a 

secured party with a perfected security' interest in proceeds of collateral 

where the filed financing statement covering the original collateral also 

covers proceeds. Promptly after filing and in no event more than [ 

( ») days after the date of filing pursuant to this Bubdivision, the 
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levying officer shall serve the defendant with a copy of the writ and 

the notice of attachment. 

Comment. Section 487.370 provides special methods for attaching farm 

products and the inventory of a going business. The terms "farm products" 

and "inventory" are defined by Sections 480.110 and 480.120, respectively. 

This section replaces a portion of subdivision 3 of former Section 542. That 

subdivision provided in pert as follows: 

3. . . . Whenever a levy under attachment or execution shall be 
made on personal property, other than money, or a vehicle required to 
be registered under the Vehicle Code belonging to a going concern, then 
the officer making the levy must, if the defendant consents, place a 
keeper in charge of said property levied upon, at plaintiff's expense, 
for at least two days, and said keeper's fees must be prepaid by the 
levying creditor. During said period defendant may continue to operate 
in the ordinary course of business at his own expense provided all sales 
are for cash and the full proceeds are given to the keeper for the pur
poses of the levy unless otherwise authorized by the creditor. After 
the expiration of said two days the sheriff, constable, or marshal shall 
take said property into his immediate possession unless other disposi
tion is made by the court or the parties to the action. 

Subdivision (a) preserves the basic approach of installing a keeper for 

a short period of time while permitting the business to continue to operate 

and then taking exclusive custody. However, this section is limited to 

farm products and inventory. Equipment is attached only by filing pursuant 

to Section 487.350. Subdivision (a) also makes some additional minor changes. 

It makes clear that the defendant must be served with a copy of the writ and 

notice of attachment and permits sales where payment is by check or by a 

credit card not issued by the defendant, ~, Bankamericard or Master Charge. 

It should be noted that subdiVision (a) (as does existing law) permits the 

parties to make an alternate disposition of the property; this may include 

the creation of a consensual security interest with adequate provisions for 

accounting for proceeds and so on. The plaintiff has substantial leverage, 
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however, because, if an agreement cannot be reached, or the defendant 

cannot obtain relief under subdivision (b), the property is simply seized. 

Subdivision (b) provides a procedure for certain relief where the 

defendant can show that, but for the plaintiff's claim, he (the defendant) 

is solvent and that the property attached is essential for the support of 

himself and his family. In these circumstances, the court must order the 

return of essentials to the defendant but he may also require the defendant 

to care for the property and may place reasonable restrictions on the 

disposition of such property. For example, he may direct the defendant to 

maintain adequate insurance, to care for and preserve the property, to 

account for proceeds of sale, to permit reasonable inspections of the 

property and his books, and to furnish the plaintiff with periodic accounts. 

SubdiviSion (c) permits the plaintiff to elect initially an alternate 

method of levy comparable to the perfection by filing of a consensual 

security interest in inventory under the Commercial Code. Compare Com. Code 

§ 9302. The attachment lien acquired by filing not only provides the plaintiff 

with a "floating lien" on inventory but also gives the plaintiff the same 

rights and priorities in proceeds as has a secured party who has obtained 

rights in proceeds of collateral under Section 9306 of the Commercial Code. 

Section 9306 provides in part: 

9306. (1) "Proceeds includes whatever is received when collateral 
or proceeds is sold, exchanged, collected or otherwise disposed of. The 
term also includes the account arising when the right to payment is 
earned under a contract right. Money, checks and the like are "caSh 
proceeds. " All other proceeds are "noncash proceeds." 

(2) Except where this division otherwise provides, a security in
terest continues in collateral notwithstanding sale, exchange or other 
disposition thereof by the debtor unless his action was authorized by 
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the secured party in the security agreement or otherwise, and also eon
tinues in any identifiable proceeds including collections received by 
the debtor. 

* * * * * 
(4) In the event of insolvency proceedings instituted by or against 

a debtor, a secured party with a perfected security interest in pro
ceeds has a perfected security interest 

Ca) In identifiable noncash proceeds and in a separate bank account 
containing only proceeds; 

(b) In ilientifiable cash proceeds in the form of money which is not 
commingled with other money or deposited in a bank account prior to the 
insolvency proceedings; . 

(c) In identifiable cash proceeds in the form of checks and the like 
which are not deposited in a bank account prior to the insolvency pro
ceedings; 1lnd 

(d) In all cash and bank accounts of the debtor in which proceeds 
have been commingled with other funds, but the perfected security in
terest under this paragraph (d) is 

(i) Subject to any right of setoff; and 

(ii) Limited to an amount not greater than the amount of any cash 
proceeds received by the debtor within 10 days before the institution 
of the insolvency proceedings less the sum of (I) the payments to the 
secured party on account of cash proceeds received by the debtor during 
such period and (II) the cash proceeds received by the debtor during 
such period to which the secured party is entitled under paragraphs (a) 
through (c) of this subdivision (4). 

(5) If a sale of goods results in an account or chattel paper which 
is tr~sfe~red by the seller to a secured party, and if the goods are 
returned to or are repossessed by the seller or the secured party, the 
following rules determine priorities: 

(a) If the goods were collaterel at the time of sale for an indebted
ness of the seller which is still unpaid, the original security interest 
attaches again to the goods and continues as a perfected security interest 
if it was perfected at the time when the goods were sold. If the secUr
ity interest was 'originally perfected by a filing which is still effect~ve, 
nothing further is required to continue the perfected status; in any other. 
case, the secured psrtymust take possession of the returned or repossessed 
'goods or must file. . 
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(b) An unpaid transferee of the chattel paper has a security interest 
in the goods against the transferor. Such security interest is prior to 
a security interest asserted under paragraph (a) to the extent that the • 
transferee of the chattel paper was entitled to priority under Section 
9308. 

(e) An unpaid transferee of the account has a security interest in 
the goods against tile transferor. Such secmrity interest is subordinate 
to a security interest asserted under pa.ragraph (a). 

(d) A security interest of an unpaid transferee asserted under para
graph (b) or (c) must be perfected for protection against creditors of 
the transferor and purchasers of the returned or repossessed goods. 

Subdivision (e) creates a lien in inventory, including after-acquired prop

erty, and in "proceeds. fI Although subdivision (2) of Section 9306 appears to 

continue a security fnterest in the original collateral after it is sold as 

well as in proceeds, the appearan~e is.deceiving because Section 9307 provides 

that a buyer in the ordinary course of business takes free from the security 

interest 1n inventory (except farm products) even though he knows of it. 

Subdivision (c) accomplishes this same result by granting the plaintiff rights 

and priorities only in proceeds (and, of course, in whatever property of the 

defendant can be classified as "inventory"). Obviously, subdivision (c) does 

not provide a plaintiff the same degree of security as does subdivision (a). 

It does, however, provide a priority over other creditors and, if the business 

continues to be solvent, it may offer an adequate measure of security with a 
'. 

minimal interference with the defendant's affairs. 
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§ 487.380. Accounts receivable; choses in action 

487.380. (a) To attach an account receivable or a chose in action,. 

the levying officer shall serve the account debtor or, in the case of an 

interest in or a claim under an insurance policy, the insurer with a copy 

of the writ and the notice of attacbment. 

(b) Promptly after service on the account debtor or insurer and 

in no event more than ( ( )1 days after the date of service on 

the account debtor or insurer, the levying officer shall serve the defend-

ant and any other person identified qy the account debtor or insurer as 

an obligee with a copy of the writ and the notice of attachment. 

Comment. Section 487.380 provides the method by which accounts receivable 

and choses in action are attached. The term "account receivable" is defined 

qy Section 480.030; "Chose in action" is defined by Section 480.050. Both 

types of property are attached by serving the "account debtor" who is defined 

by Section 480.020. This procedure is comparable to that provided by subdivi

sion 5 of former Section 542. Subdivision 5 provided in part: 

5 .... (njebts ••• shell be attached by leaving with the persons 
owing such debts • • • a copy of the writ and . • • a notice thet the 
debts owing by him to the defendant • • • are attached in pursuance of 
such writ. 

Note. Provisions must still be drafted (if research proves they are needed) 
which-wouId prevent an insurer or plaintiff from cancelling an insurance policy 
during the period it is attached and which would permit both the plaintiff and" 
the defendant to keep a policy in force during the same period. Cf. Bankruptcy 
Act § 70a(3). -

Procedures for deposit and perhaps for collection from a recalcitrant 
obligor must also be provided. See Section 487.520. 

Should the obligor be required to give an account of the amount owing? 
Compare Section 546 set forth in the Comment to Section 487.330 and subdivision 
(d) of Section 487.330. 
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4S7 .390. (a) '1'0 attach chattel paper, the levying officer shall 

(1) serve the person in possession of such chattel paper with a cOW of 
, 

the writ aDd the no'tics of attachmenT. and. (2), if the chattel paper 18 ill 

the posss4sion of tu~ defendant, take the chattel paper into custody. 

If' tlIe clle;l;tel paper i8 not in the possession of the defendant. prOlllPtly 

atter levy and in lIO event more tllan [ ( ) J days ai'ter levy. 

the levyilOg oftic .. r shall serve tee defendant nth a cop)" 01' the writ 

and the 1l('1;ice of ",tt&CIIIl!!eut. 

(b) The plaintiff shall serve the account debtor obligated on the 

attached chattel paper with a copy of the writ and the notice or attach~ 

rnent. Until such .service is completed, the attachment shall in no way 

affect the rights and duties of the account debtor. After such service 

is completed, the Bccount debtor shall make any payments required 

under the chattel paper to the levying officer. 

CQIIlIIlent. Section 481.390 provides the method by Which chattel paper is 

attached. T\'Ie term "chattel paper" is defined by Section 480.040. Chattel 

paper is attached by serving the person in possession of such chattel paper 

with a copy of the writ and the notice of attachment and if the chattel 

paper is in the possession of the defendant, taking the chattel paper into 
, 

custody, !his procedure wnl prevent further transfers of the chattel paper 

and provide the plaintiff priority over other attaching creditors. YOnlU' 

attachmen't law Simply did not use the term "Chattel paper." However, the 

procedure provided by subdivision (a) is caIlparable to that to:rserl.)" used 

to attach promissory notes. See Comment to Section 487.400. 
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Attachment pursuant to subdivision (a) does not, however, affect the 

rights and duties of the account debtor until he is served (by the plaintiff) 

with a copy of the writ and the notice of attachment. The notice of attach

ment will. advise the account debtor of U.s duties under the attachment (see 

subdivision (d) of Seetion [187.020), including the duty to 1Jlalte any payments·· 

still required to the levying officer. 

~ Should prov1aion be lIIIlde to hold tbe obligee (pereon 1D posae.~ 
SiOD) rellpCWlib~e tor lJS1IIenta III&de by the obligor (accO\IIlt debtor) prior to 
the latter'. being served? . 

Should the obligee or tbe accOWlt debtor be required to give Q accOIIDt. 
ot the UIOlUIt ow1ne:? CoIIIpare Seetioo 546 set forth 1.0 the CCDlent to Sec
tial 487.330 aDd subdivision (d) of SeCtiOD 487.330. 
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§ 487.400. Negotiable instruments [; money] 

487.400. (a) [Except as provided by Section 487.440,] to attach 

a negotiable instrument [or money], the levying officer shall (1) serve 

the person in possession of such instrument [or money) with a copy of 

the writ and the notice of attachment and (2) [if the negotiable instru

ment [or money) is in the possession of the defendant,] take the nego

tiable instrument [or money) into custody. If the negotiable ins~rument 

[or money) is not in the possession of the defendant, promptly after 

levy and in no event more than [ ()) days after levy, the 

levying officer shall serve the defendant with a copy of the writ and 

the notice of attachment. 

[(b) Promptly after the negotiable instrument [or money) is attached 

and in no event more than thirty (30) days after the negotiable instru

ment [or money) is attached, the plaintiff shall serve any person obligated 

under the instrument with a copy of the writ and the notice of attachment.) 

Comment. Section 487.400 provides the method by which a negotiable in

strument [or money) is attached. The term "negotiable instrument" is defined 

by Section 480.160. [Because the definition includes a "certificate of de

posit," the introductory clause of this section makes clear that a certificate 

of deposit representing a deposit account in a savings and loan association 

shall be levied upon as a deposit account pursuant to Section 487.440.] 

Subdivision (a) continues the former law relating to promissory notes. A 

promissory note belonging to the defendant but in the possession of a third 

person was considered a "credit." See Deering v. Richardson-Kimball Co., 

109 Cal. 73, P. (1895); Gow v. Marshall, 90 Cal. 565, P. 

(1891). Subdivision 5 of former Section 542 provided in part: 
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[c Jredits .•. shall be attached by leaYing with the persons ••• 
haying ia his possession, or under his control, such credits • • • a 
copy or the writ ••• and .•• a notice that ••• the credits •• 
in his possession, ~ under his control, belonging to the defendant, 
are attached in pursuance of such writ. 

Levyvas by !lotice and the note"as not required to be taken into custody. 

See Puissegur v. Yarbrough, 29 CaL2d 409, 175 P.2d 830 (1946). 

A note in the possession or the defendantwas treated as personal prop-

erty capable of mamm1 delivery and _ attached by seizure. See Jube1t v. 

Sketers, 84 Cal. App.2d 653, 191 P.2d 460 (1948) • 

• ote. Further consideration lIIust be given to the probleJU of to whoa 
(!.;I(:... obl..tgo;r, maker, drawer, eDdoraer, acceptor, and the like) the pl.aiD
tit'f Bhould give notice, the manner of giving such notice, and the effect of 
such DOtice on the 11&1:Ii11t;, of the person notified. 'l'he general approach 
should be to treat the levy &S all. involunt&r;y 8S&igDlllellt. 

'l'he duties of the lev;y1ng officer with respect to pa;)'lleDts made under 
the inatruIIent aDd conaequenees follO'llil:le theretrOlll _t be preacribed. 

honsions relating to negotiable doc_nta of title should be included 
either here or SOlll! aore appropriate place. . 

ShcW.d ·e-ither the obligor or obligee be required to give &11 account of 
the aIIOUnt: QII~1 C<:apare Section 546 set forth in the eo-nt to Section 
lKl1.33O and subdinsion (d) of Section 487.330. 
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§ 487.410. Securi ties 

487.410. (a) Except as provided in subdivision (b), to attach a 

security, the levying officer shall (1) serve the person in possession 

of such security with a copy of the writ and the notice of attachment 

and (2) (if the security is in the possession of the defendant,] take 

the security into custody. If the security is not in the possession of 

the defendant, promptly after levy and in no event more than ( 

( )] days after levy, the levying officer shall serve the defendant 

with a copy of the writ and the notice of attachment. 

(b) Where the security is held in escrow pursuant to the provisions 

of the Corporate Securities Law, [or where the security has been sur-

rendered to the issuer,] the levying officer shall not take such secur-

ity into custody but shall attach the security by serving copies of the 

writ and the notice as provided in subdivision (a). 

[(c) Promptly after the security is attached and in no event more 

than thirty (30) days after the security is attached, the plaintiff 

shall serve the issuer of the security with a copy of the writ and the 

notice of attachment.] 

Note. Section 487.410 provides the method by which a security is at
tacbed.The term "security" is defined by Section 480.210. A security is 
attached pursuant to Section 487.410 by serving the person in possession of 
the security with a copy of the writ and notice of attachment and [only if 
the defendant has possession of the security] seizing the security. 

If the bracketed material in subdivision (a) is omitted and the bracketed 
material in subdivision (b) is included, subdivisions (a) and (b) provide the 
substance of existing law as provided in subdivision (l) of Section 8317 of 
the Commercial Code. Subdivision (1) provides: 

8317. (1) No attachment or levy upon a security or any share or 
other interest evidenced thereby which is outstanding shall be valid 
until: (a) the security is actually seized by the officer making the 
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§ 487.410 

attachment or hwy, or (b) in the case of a security held in escrow 
pursuant to the provisi.ons of the Corporate Securities Law, a capy of 
the writ and a notice that the securities are attached or levied upon 
in pursuance of such writ is served upon the escr~l holder; but a se
curity which has been surrendered to the issuer may be attached or 
levied upon at the source. 

Section 8317 of <the Commercial Code is incorporated by reference by 
Sec.ion 541 of the Code of Civil Procedure which provides that securities 
sha.ll be levied upon in the mnner provided by Division 8 of the COIIJIIlercial 
Code. 

Conversely, if the bracketed material in subdivision (a) is included 
and the bracketed material in subdivision (b) is omitted, subdivisions (a) 
!I.tId (b) will provide in substance the rules "'hlch apply in HawaU (lI,Ild 
which ProfessorRlesenfeld proposes fe<r us as he did for Hawaii). 'file 
difference basicalJ,y is that, under the latter approach, the levying 
officer doe'll not seize the security if it is in the possession of a third 
person; he does ~eize it if it is in the possession of the defendant. This 
is consistent with the genera.l. approach taken for t&n8ible personal propert~. 
See Sections l!87. 320 and 1£7. 330. It is also the method set forth in the i.Qs 
Angeles Marsbal's Manual for '1e.¥Y on pledged stock. In short and in prac- . 
tice, at least before 1972, if the third person claims a right to possession. 
despite the directions of Section 8317, the marshal apparently will only 
garnish the third person (1.e., serve notice on him) and will not seize the 
security. Which approach does the Commission wish to adapt? 

Further consideration must be given to the problems of management and 
disposition of attached securities, including the method of handling dividends 
from such securities. 

The Commission asked whether there are still escrows UlIder the 1968 
Corporate Securities Law. The answer is yes. See, ~ Corp. Code 
§§ 25141, 25149. 25151. 
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§ 487.420. Judgments owing to the defendant as a judgment creditor 

487.420. (a) To attach a judgment owing to the defendant, the 

levying officer shall (1) file in the action in which the judgment was 

entered a copy of the writ and the notice of attachment and (2) serve 

a copy of the writ and the notice upon the judgment debtor in such 

action. 

(b) Promptly after levy and in no event more than [ ( ) ] 

days after levy, the levying officer shall serve the defendant with a 

copy of the writ and the notice of attachment. 

Comment. Section 487.420 provides the method by which a judgment owing 

to the defendant is attached. Section 487.420 is based on a portion of sub-

division 5 of former Section 542 which provided as follows: 

5 .... [J]udgments .•. shall be attached by leaving with the 
persons owing such debts ••• a copy of the writ ••. and ••. a 
notice that the debts owing by him to the defendant • • • are attached 
in pursuance of such writ. However, whenever a judgment has been at
tached under the provisions of this subdivision, a copy of the writ 
and notice shall be filed in the action from which the judgment arose 
and served upon the judgment creditor of such action. • • • 

Note. The provisions relating to judgments in subdivision 5 were added 
in l~Cal. Stats. 1970, Ch. 1523, § 4, at 3061. However, no change was 
made in Section 688 which previously provided and still provides "that no 
cause of action or judgment as such • • • shall be subject to levy or sale 
on execution." The Marshal's Manual resolves this conflict by simply ignoring' 
the special procedure and providing for garnishment of the defendant's judg
ment debtor on the underlying debt. The staff believes that the judgment 
should be attached as provided in Section 487.020 and Section 688 should be 
revised to permit levy on a judgment but to prohibit sale except on applica
tion to the court. In lieu of sale, some provision should be made for collec~ 
tion of the judgment both when it is attached and executed upon. -

An attaching creditor is not permitted to intervene in a pending laWSUit, 
See Section 688.1 (relief limited to "judgment creditor"). Implicit under 
Section 688.1 is that a claim in litigation thereby becomes immune from attaCh
ment, and the Commission has directed that this policy be continued and made 
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explicit. However, what happens to a claim (~, chose in action) that ha, 
been attached and subsequently becomes the subject of litigation? What 
provision should be made to permit litigation to be commenced to toll the 
statute of limitations? to collect on the claim from a debtor who refuses 
to pay? 

Should the judgment debtor be required to give an account of the amouni; 
owing? Compare Section 546 set forth in the -Comment to Section 487.330an4 
subdivision (d) of Section 487.330. 
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§ 487.430. Interest in persoDal property or estate or decedent 

qa-, .430. (a) To attach the interest oJ' a defendant in persoDal 

property belcmging to the estate of a decedent, whether by testate or 

intestate succession, the levying orricer shall (1) file a copy or 

the writ and the notice in the ofnce or the clerk of the court in 

which the estate 1s being administered and (2) serve the personal 

representative of the decedent with a copy of the writ and the notice 

or attachlllent. PrOllPtly af'ter levy arul. in no event lIIOl"e than [ 

( ) J days after levy, the levying officer sball serve the derendant 

with a capy of the writ and the notice of attachlllent. 

(b) The personal representative shall report such attachment to 

the court when any .. pet1tion for distribution is filed. 

(e) Such attachment shall not impair the powers of the representa-

tive over the property for the purposes of administration. 

(d) If a decree orders distribution to the defendant, delivery of 

the property shall be ordered to the officer making the levy subject to 

the claim of the defendant or any person claiming under him. The prop

erty shall not be delivered to the officer making the levy until the 

decree distributing the interest has become final. 

Note ... We 'tIave retained Section 487.430 pending consideration of what 
property sball be subject to attachment. It is very possible that, U' 
buainess property only is _de subject to levy. this section can be 
elim1uated • 

Section 487.430 1s substantially the same 8S present Section 56l. 
SectiaD 561 provides as follows: 
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561. The interest of a defendant in personal property belong:f.tig 
to the estate of a decedent, whether as heir, legatee or devisee. lliay 
be at·tached by s~l,ing th;:, personal repreaentattve of the decedent !lith 
a copy of the writ and a notice that said interest is attached. Such 
attachment "hall not impair the powers of the ,:epreeentative over tbe 
property for the purposes of admini3t~ation. A copy of said writ of 
attachment and of said notice shall also be filed in the office of the 
clerk of the court in which said estate is being administered and the 
personal representlltive shall report such attachment to the court when 
any petitiO:l for dts"Cri.bution is rHed, and in the decree made upOli 
such petition distribution ~hall be ordered to such heir, legatee or 
devisee, but deliv~ry or such property shall be ordered to the officer 
making the levy 3ubject to the claim of such heir, legatee or devhee, 
or any person cl .. ill<ing under him. '!'hc proper'to" "hall not be delivered 
to the of:ficer mal,tng the levy until the decree distribllting such in
terest has become final. 

As indicated above, botb sect.ions e.re limiud to personal propert7 in tbe 
estate of the decedent. The intereat of lUI heil" or devisee in real pr~rt7 
III\l8t be levied upon 1n the _er provided for real property generally. 
Estate of Troy, 1 Cal. App.2d 732, P.2d (1934). See Martinovich v. 
Marsicano, 150 Cal. 597. P. (1901). (Under 0\Ir scheme, tllis proeildure 
is provided. by Section 487.310). If tbe real property during the course of 
.adJll1n1stration is converted into personalty (~ cash), it Bhould subse
quently be levied upon as personalty. See'Estate of Troy, supra. Where 
real property bas been properly levied upon, the levy does not apparent17 
affect the power of the court to administer the property, and the lien at
taches to whatever property is eventual.1y distributed to tbe person whose 
interest bas been levied upon. See Noble v. Beach, 2J. Cal.2d 91, P.2ii 

(1942)(rights obtained in real property UDder-recorded abstracts of ,ludg
llent 11JB.'1 be tollowed into property allocated to Judgment debtor after pNo-
tition by probate court); Reed v. Hayvard, 23 Cal.2d. 336, 342, P.2d 

(1943) • 
, 

'fheJle. twQ, separate procedures for realty and peraonalty seeJll to work 
adequately at present. On the other iIand, it would not be burden80llle to 
include realty under Section 481.430 (together with a provision rar recording). 
What is the Commission's deairet 

As Protes80r Riesenfeld adviaed us at the May meeting, "the death of a 
defendant destroys the lien of an attaebment upon bis property." Clary v. 
Rupert, 93 Cal. App.2d 844, 210 P.2d 44 (1949)(see cases cited theroein 8.I1d 
Prob. Code § 132; Code Cilr. ,Proc. § 686). This rule does not seem to ~ 
sense (see ~s v. Mott, 29 Cal. 359 (l.866)(disJlenting opinions», and the 
staff v1ll investigate thi. matter further and propose the cbs.nges we believe 
would be desirable. 



§ 487.440. Deposit accounts 

487.440. (a) To attach a deposit account, the levying officer 

shall serve the financial institution holding such account with a copy 

of the writ and the notice of attachment. 

(b) Promptly after the attachment of the deposit account and in 

no event more than [ ( )] days after the deposit account is 

attached, the levying officer shall serve the defendant, and any other 

person in whose name the account is held, with a copy of the writ and 

the notice of attachment. 

[(c) While the attachment is in force, the financial institution 

shall not be liable to any person by reason of: 

(1) Its compliance with the levy; 

(2) The nonpayment of any check or other order for the payment of 

money drawn or presented against the account; 

(3) The refusal to pay any withdrawal in respect to the account.] 

Comment. Section 487.440 provides the method by which a deposit account 

is attached. The term "deposit account" is defined by Section 480.080. A 

deposit account is attached by serving the proper branch or office of the 

financial institution with a copy of the writ and the notice of attachment. 

See Section 487.040(a)(manner of service of writ and notice on financial in-

stitution). The procedure provided by Section 487.440 (together with Sectioq 

487.040) is substantively identical to that provided under former law by sub~ 

division 5 of former Section 542. 

Note. Subdivision (c) is based on a portion of Section 539a. It is in. 
cluded here as a reminder tbat provisions dealing with the liability of a 
garnishee generally should be included somewhere in the statutor-j scheme. 

Should the financial institution be required to give an account of the 
amount owing? Compare Section 546 set forth in the Comment to Section 487.330 
and subdivision (d) of Section 487.330. 
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Article 3. Lien of Attachment; Management and 

Disposition of Attached property 

§ 487.500. Lien of attachment; effective date 

487.500. (a) The lien of attachment on property levied upon 

pursuant to Sections 487.310 [real property) and 487.340 [growing crops] 

shall become effective upon the date of recording pursuant to those 

sections. 

(b) The lien of attachment on property levied upon pursuant to 

Sections 487.320(a) [tangible personalty in possession of defendant) 

and 487.370(a) [inventory and farm products, alternate method] shall 

become effective upon the date the levying officer takes custody of 

the property pursuant to those sections. 

(e) The lien of attachment on property levied upon pursuant to 

Sections 487.350 [equipment, other than motor vehicles, of a going busi

ness), 487 360 (motor vehicles, which are equipment of a going business), 

and 487.370(c) (farm products and inventory, alternate method] shall 

become effective upon the date of filing pursuant to those sections. 

(d) The lien of attachment on property levied upon pursuant to 

Sections 487.330 [tangible personalty in possession of third person], 

487.390 (chattel paper], 487.400 [negotiable instruments), and 487.410 

[securities] shall become effective upon the date of service on the 

person in possession of such property. 

(e) The lien of attachment on property levied upon pursuant to 

Section 487.380 [accounts receivable, chases in action) shall become 

effective upon the date of service on the account debtor or insurer. 

(f) The lien of attachment on a judgment levied upon pursuant to 

Section 487.420 shall become effective on the date of service on the 

judgment debtor. 
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§ 487.500 

(g) The lien of attachment on property levied upon pursuant to 

section 487.430 shall become effective on the date of filing pursuant 

to that section. 

(h) The lien of attachment on a deposit account levied upon 

pursuant to Section 487.440 shall become effective on the date of 

service on the financial institution. 

(i) Notwithstanding subdivisions (a) through (h) of this section, 

and except as otherwise provided by Section 485.110, where a temporary 

protective order has been issued pursuant to Chapter 6 (commencing 

with Section 485.010), the lien of attachment on property described 

in such order and subsequently attached shall be effective ~rom the 

date of service of such order. 

Comment. Section 487.500 replaces the following provisions under the 

former law: 

542.2 ••.. (c) A filed notice of attachment lien is effective 
. from the date of filing, 

542a. The lien of the attachment on real property attaches and 
becomes effective upon the recording of a copy of the writ, together 
with a description of the property attached, and a notice that it is 
attached with the county recorder of the county wherein said real 
property is situated; provided, however, that in the event that the 
sheriff, constable, or marshal does not complete the execution of 
said writ in the manner prescribed in Section 542 of this code within 
a period of 15 days next following said recording in the recorder'S 
office then said lien shall cease at the expiration of said period 
of 15 days. 

* * * * * 
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§ 487.510. Lien of attachment; duration; termination; extension 

487.510. (a) Unless sooner released or discharged, any attachment 

shall cease to be of any force or effect, and the property levied upon 

shall be released from the operation of such attachment at the expira-

tion of two (2) years from the date of issuance of the writ of attach-

ment under which such levy was made. 

(b) Notwithstanding subdivision (a), upon motion of the plaintiff, 

made not less than ten (10) or more than sixty (60) days before the 

expiration of such period of two (2) years and upon notice of not less 

than five (5) days to the defendant whose property is attached, the 

court in which the action is pending may, by order filed prior to the 

expiration of the period and for good cause, extend the time of such 

attachment for a period not exceeding one (1) year from the date on whicp 

the original attachment would expire. 

(c) Notice of such order shall be served upon any person holding 

property pursuant to an attachment and shall be recorded or filed in 

any office >There the writ and notice of attachment is recorded or filed 

prior to the expiration of the period described in subdivision (a) or 

any extension thereof. 

(d) Any attachment may be extended from time to time in the manner 

herein prescribed provided that the aggregate period or periods of such 

extensions shall not exceed five (5) years. 

Comment. Section 487.510 replaces the following provisions under the 

former law. 

542.2. • (c) A filed notice of attachment lien is effective 
for a period of five years from the date of filing. The effectiveness 



§ 487.510 

of the filed notice of attachment lien lapses on the expiration of 
such five-year period unless sooner terminated pursuant to subdivi
sion (b) or unless a notice of continuation is filed pursuant to 
Section 542.4 prior to such lapse. 

542.4. When moro "than four rears and·six months has 
elapsed after the Hling of the notice of attachment lien 
and there is no nna! judgment in the action, the piaintiff 

. may, upon notice to the defendant, apply to the court for 
an order directing the sheriff, marshal or constable to sign 
a notice of cOl1tilluation of notice of attachment lien for 

: filing with tiw Secretary qf State if the lien is still in effect 
under Section 542c. 

The court sball issue the order if it finds that the lien 
has been extended or the court ('onellnen tly extends the 

'lien under Section 542c for a period beyond the 
expiration of the five years specified in Section' 542.2, 

i Upon issmince ,of the order, the sheriff, marshal or 
:constable shall sign a notice of continuation of notice of 
·.attachment lien for filing with the Secretary of State prior 
ito the lapse of the-notiee of attachment lien. Upon timely 
filing of the notice of cdntinuation, t.he effectiveness of 
the original notice of attachment lien is continued for five 

. years from the time when it would otherwise have lapsed, 
whereupon it shall lapse thereafter in the same manner 
as prOVided in subdivision. (c) of Seetion 542.2 . 

. § 542a.' . ..,;.) 

.C;:;;e attachment whether heretofore leVied" or hereafter to be 
levied shall be a lien upon all real property attached fer a period of 
three years after tbe date of levy unless soon<,r released or discharged 
eitb('r as pl'Ovided in this chapter, or by dismissal of the action, or by • 
the recording with the recoI'de:- of an abstract of the judgment in the i 

action. At the expiration of three years the lien shall cease and any 
proceeding or proceedings against the property und"r the attachment 
shl<\l1 be "barred; i}!:ovided, that upon motion of a paxty to the action, 
made not less than five nor more than 60 days before the expiration of 
said period of three years, the cou .... t in w hieb the action is pending may 
extend the time of said lien for a period not ext-ecding two years 
from the date on which the orif,1na1 lien would expire, and the lien 
shall he extended for t..'1e period speciJk-d in the order upon the record· 
ing before the expiration of the existing lien, of a certified copy of the 
order with tile recorder of the comlty in which the real property at· 
tached is situated. The lien may he extended from time to time in 
me manner .herein presCribed. . .. 
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§ 4E57.5l0 

342c.·· An attachment of personal property shall. 
unless sooner released or discharged, cease to be of an}' 
force or .effect und the property Je\-;ed 'on shall be 
released from the operation o~ the attachment at the 
expiration of one year from the date of the levy of the 
writ unless a notice of readiness for trial is filed or a 
judgment is entered against the defendant in the ?ction 
in which the attachment was issued within that period, in 
which Case the attachment shall continue in effect until 
released or vacated after judgment as provided in this 
chapter. ITowever, upon motion of the plaintiff, made not 
less than 10 nor IJIore than 60 days before the expiration 
of such period of one year, and upon notice of not less 
than five days to the defendant, the court in which the 
action is pending may, by order filed prior to the 
expiration of the period, extend the duration of the 
attachment for an additional pertod or periods as the 

· court may direct, if the court is satisfied that the failure 
· to file the notice of readiness is due to the dilatoriness of 
· the defendant and was not caused by any aetion of the 
.plaintiff. The attachment may be extended from time to 
time in the manner herein prescribed. 

Note. 'J.'he present law has three similar but slightly 
different provisions for equipment, real property, and 
personal property (other than equi.pment). The statf sees 
DO apparent reason tor these different provisi0Ilf!, and we 
have accordingly provided in Section 487.510 a Single,. simple pro
cedure for extending the ~ffectiveness of a lien ot attach-
ment. 
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§ 487.520. Execution of certain c01l'rercial. paper by levying officer 

487.520. (a) Wnen a check, draft, money order, or other order for 

the withdrawal of money from a banking corporation or association, or 

the United states, or any state or public entity .,ithin any state, 

payable to the defendant on demand, comes into the possession of a 

levying officer under a writ of attachment, the officer shall promptly 

endorse the same and present it for payment. 

(b) The levying officer shall endorse the check, draft, money 

order, or other order by writing the nam~ of the defendant thereon 

and the name and officisl title of the levying officer and giving the 

title of the court and the cause in which the writ was issued. Such 

endorsement shall constitute a valid endorsement. No banking corpora-

tion or association or public entity on which the check, draft, money 

orde~ or other order is drawn shall incur any liability to any person, 

firm, or corporation by reason of paying to the officer the check, 

draft, money order, or other order by reason of such endorsement. No 

levying officer shall incur any liability by reason of his endorsing, 

presenting, and obtaining payment of the check, draft, money order, or 

other order. The funds or credit resulting from the payment of the 

check, draft, money order, or other order shall. be held by the levying 

officer subject to the levy of the writ of attachment. 

(c) If it appear from the face of the check, draft, money order, 

or other order that the same ha~ been tendered to the defendant in 

satisfaction of a claim or demand and endorsement thereof shall be 

considered a release and satisfaction by defendant of such claim or 

demand, the officer making the levy shall not endorse the check, draft, 
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Money order, or other order up~egs the defendant shall first 

endorse the same to the offi.cer III!Iking the levy. If the defend-

ant shall not endorse the check, draft, money order, or other 

order to the officer making the levy, the officer shall hold such 

check, draft, money order, or other order subject to the levy and 

shall incur no iiability to the defendant or to any other person, 

firm, or corporation for delay in presentment of the same for 

pa;yment. 

Coment. Section 487.520 authorizes and directs the levying office:r 

to execute certain types of cOlllllercial paper. '!'he section is virtually 

identical to subdivis~on 6 of former Section 542. Subdivision 6 provided: 

ft, Whmi ebl'('k8. drnfts, molK'}, fH'rlprs and other orders tor the withdrawal of 
molt('y frnm Ii }jttnking <-'Ol']mnltioD of :il~iAHoll. the rJllted State@;. an,)' state or 

. puhlic t'ntHy within any !-1tat1', na:rable to the dtfendant .of jud(DK"Dt dehtllr on d.'· 
mnnd. ~.11l1e Into the JlO~'8:don or n l(~\'ylng otti('('r under It wrJt ().f 8tt&tlnll(~nt l')f 

(",u~!utl..:m. tlw ",heri!!. ('On~tl\hl('. or marMal, to whom the writ i8 dln-cted and de
)h't'rM, .Mh:.Lll proml'tJy th(~rcattH t'OOOrK(' til{" same and prescot, or ca"U1IIE.> ttw 8111D1t· 
to- 00 I,HX"SeHd''(I, tor JlQ.ym{'nt. 'I'be ~herltt', ('(mstable, Qr tnarahRI ~hlU endo~ surh 
('bf!{'k. tlntt't. llIon<'), Old\~r OT oth"r ~.rdt'f fur t.he wltlHlrnwfll ot money by writing tht! 
lL4un(" of tht~ dol't'j'lHlnut {lr judglUl'nt debtor thNl:..,n and the name and official tItle or 
the offlct'f maklnK' th<' \('''y wHh tht:' ~ .. at(·ffi(!-nt that sUt'h 1.'I}dOJ".Mement is ma<i(! pur~ 
!o'muH l4.1' h'\'Y .rtr writ or utt.oC'lmu"ut or ('xecution and gl..-Ing the tltJe uf court and 
cau,*," ht whirh HUt'll writ was lShUl~d, an« S!tK'h endorst'ment shill! be sutnct('nt en~ 
dUMWmellt and no bauldbg .r.orporatlou 01' JlslIO("Jation or plzhUe enthy 011 whicb joIRid 
("heel.:, t.h;aft. mont·y ord~r or otbt"r order for !be wlr.bdrawal or moDey j8 drawn shall 
Incur an)' linbilit)" to any I)orson, firtH or corporation b)' reAson or paying to Buch 
nfn('(l'l'" ,.Nu-eh ('h('('k, draft, monf'r or()er nr (ltller QNel' for wit.hdrawal of mon~y by 
rell~n of 5ueb ~'ndt1l~mpnt, nor sOOIl tne nf!!cpr Hlokln,; the levy Incur any llabillty 
hy n!!\.son of Qiti NHl(}ndug and pr<'f:l('ntinJ,': for and ubwlntnf( paYDl(>nt C)! such check, 
draft. mom~y Ol'c!,f>f' or othl.'l: urdf"r fot tb .... puyment or mOIlE"l"; pl'O\'ided. howf'l"(l.r. tbat 
the fUllds or t:N'dll rc~~uHjn#: lrunl till' payment or loIueh eheek, draft, mcney order or 
hthfa.r order tor witbdrtl:wai of money 1'lbnll be held by nld officer subject to the IlPvy 
,f xaid \\"rtt or attllChml"'llt or e-xeoeutlon, It it appear trom the face of 8ucb check, 

draft, 'roo.ne) or.lt'f ~Jr {)Iht'r ..:m1tf for th(~ y,Jtbdrawal of IDO.nc1 that the orne hag 
txofon tend~J't>(1 to dw. de-t('ndant or judgm<'nt dcl.ltor in 8atlidaction Qt .8. dalm tlt de .. 
m1lnd !Uld thnt ('ndor~lIlt'nt. ttaor\"f.)f SbMH be ronsJdered a re!E"-8.at' aDJ. BUtiEl:tactioJl by 
,t.·f.'nfiaDt 41r judgmeur tlt"ht>lJ'l' of suth claim or dEomnnd, UleIl, in !tuf:h event, tbe of
ti('Vr nutldnlot tb(~ lE''''Y I';halI not (indorse ;.aid ("heck. draft, money orner or othl"r ordf'r 
rtH" the n'Hhdrawai of money unl~s thC" defendant or Judgmt.'nt debtor shall fll'H~ 
endorse tlw stlme to th(' uftlrf'r making the li'vy ~ provlciOO. howe\~l', that U' uld 
dt:'fendunt ~hall not opnd(,:rse said r-he<;ok, drntt. lflOll(")' order or other nrwr tur \\':Lth~ 
druwal of, mont'," to the otfit"('r making the- If'\',. said ()ttJrer may thC'reafter bold 
such reeck, unrt, mum'" order or other order for the wltbdraWlll or wone)' s.ui,j(!Ct 
to iCueh le-l'l and ShRll inent no liability to th(t detendant or jndgment debto.r or to 
Rily ntht"f ]ll'j',;cm, firm or corporltiun tor dt'lllJ' in preaentme-nt of tPe,.I!Iame for.pti.J.'~ 
meDt, 
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§ 487.530. Sale of [or receiver] or kee er for attached property; proceeds,[; 
receiver's expenses 

487.530. (a) vlhenever property is or may be attached, upon 

application of either party (or any third person whose interest has 

been determined pursuant to Section 689], after reasonable notice to 

the other party [parties] and upon a showing that the property is 

perishable or will greatly deteriorate or depreciate in value or for 

some other reason that the interests of the parties will be best served 

thereby, the court «ay order that such property be sold [or may appoint 

a receiver) or direct the levying officer to take charge of, cultivate, 

care for, preserve, collect, harvest, pack, or sell such property. 

(b) Any sale of such property shall be made in [the same manner 

that property is sold on execution][a commercially reasonable manner 1, 

and the proceeds shall be deposited in the court to abide the judgment 

in the action. 

(c) Where [a receiver] or keeper is appointed, the court shall 

fix the daily fee of such [receiver] keeper and may order the plaintiff 

to pay such fee and expenses of the [receiver] keeper in advance or may 

direct that the whole or any part of such fee and expenses be paid 

from the proceeds of any sale of such property. 

[(d) Except as otherwise provided in this section, the provisions 

of Chapter 5 (commencing with Section 564) and Chapter 5A (commencing 

with Section 571) of this title shall govern the appointment, qualifica~ 

tions, powers, rights, and duties of a receiver appointed under this 

section.] 
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§ 487.530 ~ 

Note. The present attachment chapter has the following overlapping 
proviSIOnS relating to the disposition of attached property. 

Subdivision la of Section 542 provides in part as follows: 

lao ... Whenever growing crops have been attached under the 
provisions of this subdivision, which will greatly deteriorate in 
value, Ul11ess property cultivated, cared for, harvested, packed or 
sold, the court issuing such writ, upon application of the person in 
whose favor the writ runs, and after due notice to the owner of said 
property, may direct the sheriff to take possession of said property 
and to cultivate, care for and preserve the same and, when necessary, 
harvest, pack and sell such property. Any sale of such property shall 
be made in the same manner that property is sold on execution and the 
proceeds must be retained by the sheriff to be applied to the satisfac· 
tion of any judgment which may be recovered in the action in which saiq 
writ is issued. The court shall order said applicant to pay such ex· 
penses in advance if the court may deem it proper, or may direct that 
the whole or any part of such expenses be paid from the proceeds of 
any sale of such property. 

Subdivision 2a of Section 542 relating to crops growing on real property 
held or standing in the name of a third person has a virtually identical para· 
graph except that the court may direct the sheriff to take possession of t~ 
crops with or without notice to the owner of "said property." Subdivision!!la 
is ambiguous as to whether "said property" refers to the crops or the real . 
property. However, it hardly makes sense to require notice to the defendant 
under subdivision la and not require a similar notice under subdivision 2a. 
Hence, we suspect that the only additional decision the court must make is w)let.her 
to serve the owner of the underlying realty. 

Section 547 provides as follows: 

547. If any of the property attached be perishable, the officer 
levying the attachment must sell the same in the manner in which such 
property is sold on execution. The proceeds, and other property 
attached by him, must be retained by him to answer any judgment that 
may be recovered in the action, unless sooner subjected to execution upon 
another judgment recovered previous to the levy of the attachment. D~ts 
and credits attached may be collected by him, if the same can be done 
without suit. The receipt of such officer is a sufficient discharge for 
the amount paid. 

Section 547a provides as follows: 

547a. Whenever a writ of attachment is issued and the holder of 
such writ desires to attach, or has attached, property which is perish,,'; 
able, or which will greatly deteriorate in value unless properly cultivated, 
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§ 487 .530 

cared for, harvfSted, pnckL"'Ci Dr sold~ the court issuing such writ, upon 
application of the holder th~r£'Of, vnd after duo" notice to the owner of 
said prop",1:y, mac. dppo!nt;; Ic:'eiwf to 'take charge of said property 
and to cultivate, care fur and preserve the $ame and, when necessary, 
harvest, pack 2nd sell 3ueh property. Any sale of snch property shall 
l>e made in the s"me man~er tint property is sold on ex('Cution and 
tI,e pmcN'd.~ mu~t 1)., r('taineti by surh ra'l'iver to be applied to the 
satisfacn')n of any jU((~t{lcnt \vhich Jnay be ~~ecov(>reu in the action 
in whcdl said writ j, j',cud. 'rbo court shall fix the fef per day 
<Jf such receiver ~nd mny (!reler s:tid appLcant to pelY such fee am! 
expenses of s:1id rcCCil,.·CT ill ad'~}~lflCe if tnt' court may de.£>m it pro;Jer, 
or may direct that the whole (',r any part ,)1' such fee and expense::; be 
paid from H10 firoe(vd.~ of any ~,a!e of ~uch pror~'rty~ . 

Section 548 provides aa folievs: 

§ ~48.? 
Wh,cnever property has be,;,n taken by an officer under n writ 

of attachment and it is mad€' to appear Mtisfa<:tol"ily to the COut't, or 
a judge thereof, 1 hat the int('rcst of the pa11ir.s to the action will be 
sl1bserved by a sale thert'of, the court ()r judg(' may order such prop
erty to be sold in the same manner as property is solei under an 
execution, and the proceeds to be d"posited in the court to abide th(' 
judgm.:nt in the action. Such order can be made only (l) after notice 
to the adverse party or his attorn0), in case suel. p<lrty has been per
sonally served with a summons in the action or, (2) after an order of 
service of ~ .. unmons by publicaticn hus been made, 

Section ~!.530 attempts to combine these provisions into one 
section which does in substance WDat is done uDder t,he existing law. 
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§ 487.540. Collection of account receivable, chattel paper, cho~e in action, 
negotiable instrument, or judgment 

487.540. Where an account receivable, chattel paper, chose in 

action, negotiable instrument, or judgment is attached, the account 

debtor or obligor may pay the amount owing on such obligation to the 

levying officer. The receipt of such officer is a sufficient dis-

charge for the amount paid. 

Comment. Section 487.540 replaces a portion of former Section 547 

which provided: 

547 •.•• Debts and credits attached may be collected by him 
(levying officer], if the same can be done without suit. The receipt 
of such officer is a sufficient discharge for the amount paid. 

, 

Note. Section 487.540 treats the matter of voluntary payment. Should 
the parties [or the levying officer] be permitted or required to file suit 
to collect a debt owing? Should suit be filed or should some exception be 
made to toll the statute of limitations on a due debt? Should the levying 
officer have a duty to collect a debt? Should the attaching creditor (prio~ 
to judgment) be given some means of collecting an amount due? Note Chapter 
11 (Section 491.010) gives the creditor the means to determine whether an 
amount is owing but that procedure gives no other special relief. 
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"§ 487. 550 , Relea Be of a t ta~bmen t 

487,550. (a) The levying officer shall release an attachment 

whenever he receives a writ.ten direction frolJ)" the plaintiff, or a 

certified copy of an order of the court in waichthe action is 

pending, discharging or dissolvir<g th" attachment or releasin<l 

<:~e property. 

(b) <,here t.he pl'oper~y to be rel"",,,scd M.s hE':f:n talten into cus-

tody, it shall )-)e delivered to tne person from llhom it ,,'as taken. 

If such ~rson Cl!Il1Ilot 'ue found with1n ':;he COuLr!;y where the property 

lias levied upon, the levying officer shall retain the property but 

give reasonable notice to such person Bf! to 'llhere he may secure its 

possession" I~, aJ'ter 30 days from the giving of such notice, such 

person has not claimed the property, the levying officer shall sell 

such property in the same manner that property is sold on execution 

and deposit the proceeds, after first deducting his costs and ex

penses, in the coiI-t to abide the judgment in the action, 

(c) Where the property to be released has not been taken into 

custody, the 'levying officer shall release the atta.::hment by issuing 

a vr1tten release addressed to the person served with the copy of tPe 

• 

'llrit and notice and, where the writ and no'~ice vere recorded or flled, 

by reco:tiing or filing such 'IIritten release in the same office. 

(d) There shall be no l1ebility for persons acting in conformity 

with the release of the levying officer :or for such officers relealling 

. ' such attac~~ents in sccordance wioh this section • . , 
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§ 487·550 

Comment. Section 487.550 replaces the following provisions under the 

former law: 

542.2. (b) ,Ihen a notice of attachment lien has been 
filed and the plaintiff, for whatever reason, no longer has an 
attachment lien in the equipment of the defendant, the sheriff, 
marshal or constable shall sign a notice to that effect for filing 
with the Secretary of State. 

* * * * * 
544. .. The levying officer shall release such attachment or 

garnishment in full or in part as required, by issuing a written re
lease addressed to the person served with the copy of the writ and 
notice, (1) upon written direction of the plaintiff or his attorney, 
or (2) upon receipt by the officer of an order of the court in which 
the action is pending, or a certified copy thereof, discharging or 
dissolving the attachment or garnishment or releasing the property 
•.• or (3) in all other cases provided by law. There shall be no 
liability for such persons acting in conformity with such releases 
or for such officers releasing such attachments or garnishments in 
accordance with the foregoing. 

560. An attachment as to any real property may be released by 
a writtng signed by the plaintiff, or his attorney, or the officer 
who levied the writ, and acknowledged and recorded in the like manner 
as a grant of real property. 

Note. Section 487.550 authorizes only the levying officer to file a 
notice that an attachment is released. This continues the procedure provided 
by Section 542.2. Section 560, however, permits the plaintiff, or his 
attorney, to also file such a notice. Should this latter procedure be re
tained? for real property only? or for all property where levy is by fili~? 
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§ L187. 551. Judgment for defendant; release of property and return of proceflds 

487.551. If the defendant recovers judgment a~inst the plaintiff 

and no timely motion for vacation of judgment or for judgment notwith-

standing the verdict or for a new trial is filed and served and is·pen4~ 

ing and no appeal is perfected and undertaking executed and filed as 

provided in Section 921 of this code, any undertaking received from the 

defendant in the action, all the proceeds of sales and money collected by 

the levying officer, and all the property attached remaining in such 

officer's hands shall be delivered to the defendant; and the court 

shall order the discharge of any attachment made in the action and the 

release of any property held thereunder. 

Comment. Section 487.551 is substantively identical to the first por-

tion of former Section 553. Section 553 provided in part: 

553. If the defendant recovers judgment against the plaintiff, and 
no timely motion for vacation of judgment, or for judgment notwithstand~ 
ing the verdict, or for a new trial, is filed and served, and no appeal 
is perfected and undertaking executed and filed as provided in Section 
921 of this code, any undertaking received in the action, all the pro
ceeds of sales and money collected by the sheriff, constable, or marsha~ 
and all the property attached remaining in such officer's hands, must b~ 
delivered to the defendant or his agent, the order of attachment be dis~ 
charged, and the property released therefrom • . • . 

Note. It might be noted that, under the levy procedures provided in the' 
draft statute,only property in the possession of the defendant is required to 
be taken into custody; property in the possession of third persons is generaJ,ly 
left in their possession (they may, of course, demand that it be removed). 
Therefore, although Section 487.551 requires that property in the levying 
officer's hands be returned to the defendant, rather than the person from 
whom it was taken, .this should cause no problems and seems simpler where as 
much time has passed as is required to obtain a judgment. We could, however, 
provide a procedure here comparable to that under Section 487.550 where 
property is returned to the person from whom it was taken. 

This section provides for disposition where the defendant recovers judg
ment. Provisions relating to release on the posttng of an undertaking are 
provided in Chapter 9 (Undertakings). The staff believes that the provisions. 
covering disposition where the plaintiff recovers judgment should be located 
in the chapter dealing with execution generally. We propose that Section 684.2 
be added as set forth on the follOlring pages. 
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§ 684.2 (added) •. satisfaction of judgment from attached property; proceeds 
of p1'!riShabl'e pr6perty sold, money ~lected, -se.les 
u~der execution; notices; delivery of balance 

Sec. Section 684.2 is added to the Code of Civil Procedure, to 

read: 

684.2. Where an attachment has previously been issued and judgmeqt 

is recovered by the pla intiff, the sheriff, constable, or marshal shall 

satisfy the same out of any property attached by him which is still suq~ 

ject to such attachment: 

(a) First, by paying to the plaintiff the proceeds of all sales of 

perishable property sold by him, or of any money collected by 

him, or so much as shall be necessary to satisfy the judgment; 

(b) If any balance remain due and an execution shall have been is

the judgment, he shall sell under the execution so much of the sued on 

property, real or personal, as may be necessary to satisfy the balance'-

if enough for that purpose remain in his hands. Notices of the sales 

shall be given and the sales conducted as in other cases of sales on 

execution. If, after selling the property attached by him remaining in 

his hands, deducting his fees, and applying the proceeds, together with 

the 'money collected by him, to the-payment of the judgment; any balance 

shall remain due, the sheriff, constable, or marshal shaII proceed-

to c~llect such balance as upon an execution in other cases. 

(c) Whenever the judgment shall have been paid, the sheriff, 

constable; or'marellal sbaJ.l deliver over to the defendant the 

attached property remaining in his hands and any proceeds of the property 

attached unapplied on the judgment. 

Comment. Section 684.2 combines the SUbstance of former Sections 550 

and 551. These sections provided: 
.............. c:n 



§ 684.2 

§ 550. 

Zgment be recover,-.d by the plaintiff, the sheriff, constable, 
or marshal must satisfy the same out of the property attached by 
him which has not been delivered to the defendant, or l'l'leased lx·
cause of a third party claim, or subjected to a prior execution or at
tachment, if it be sufficient fOI' that purpose: 

1. By paying to the plaintiff the proceeds of all sales of perish
·able property sold by him, or of any debts or credits collected by him, 
or so p1uch as shall Jx, necessary to satisfy the judgment; 

2. If any balance remain due, and an execution shall have be(,n 
iSSUed on the judgment, he must sell under the eXC<.'I1tion so much of 
the property, real or personal, as may be necessary to satisfy the 
balance,)f ~noug:h for that purpose remain in his hands. Notices of ' 
the sales must be given, and the sales conducted as in otlier cases of 
sales on execution. 

§ 55~ 

r;,-~ter selling all the property attached by him remaining in 
his hands, and applying the proceeds, together with the proceeds of 
any debts or credits collected by him, deducting his fees, to the pa~'
ment of the judgment, any balance shall remain due, the sheriff, con
stable, or marshal must proceed to collect such balance, as upon an 
execution in other cases. Whenever the jud[,'ment shall have been 
paid, the sheriff, constable, or marshal upon reasonable demand; must 
deliver over to the defendant the attached property remaining in hL~ 
hands, and any proceeds of the property attached unapplied on the 
judgment. 

VTTT_60 



CHAPTER 9. UNDERTAKINGS 

Article 1. General Provisions 

5 489.010. Application of article 

489.010. Unless expressly provided by statute, the provisions 

of this article apply only to undertakings required in this title. 

Comment. Section 489.010 limits the application of this article to 

undertakings in attachment proceedings. The provisions of this article sup~ 

plement the general provisions that govern undertakings in Sections 1041-

1059 of the Code of Civil Procedure and are in turn supplemented by specific 

}>roviJr.iona relat.ing to pa~la.r underlUinga in other articles of this 

cbapter. 



§ 489.020. Definitions 

489.020. As used in this article: 

(a) "Beneficiary" means the -person to be benefited by an undertaking. 

(b) "Principal" means the person who files an undertaking. 
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§ 489.030. Waiver of undertaking 

489.030. An undertaking may be waived in writing by the beneficiary. 

Comment. Section 489.030 is modeled after a portion of Section 920 

(waiver of appeal bond). See also Merrit v. J. A. Stafford Co., 68 Cal.2d 

619, 440 P.2d 927, 68 Cal. Rptr. 447 (1968)(parties may agree to appeal bon4 

in less than required amount). Compare former Section 539{a)(tailure to 

object deemed a waiver of objection). 
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§ ~89.04o. Number of sureties required 

489.040. An undertaking shall be executed by two or more sureties. 

Comment. Section 489.040 generalizes the provision for at least two 

sureties, formerly found throughout the attachment chapter. See former Sec~ 

tions 539, 539a, 540, 553, 555. The requirement formerly found in many of 

these sections that the sureties be "sufficient" is continued in Sections 

1057 (affidavit of sureties), 489.060 (approval of undertaking), and 489.080 

(objectiOl:\ to undertaking). £!.:. Tibbet v. '1'0111 Sue, 122 Cal. 206, 54 P. 741 

(189B){provision for attachment undertaking incorporates Section 1057). 

Any undertaking required in this title may, in lieu of two or more per. 

sonal sureties, be executed by a single corporate surety. See Section 1056. 

Cf. Brandt v. Superior Court, 67 Cal.2d, 437,432 P.2d 31, 62 cal. Rptr. 429 

(1967)(undertaking in libel and slander action may be made by corporate 

surety as' well as by personal sureties). 
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§ 489.050. Estimate of value of property in undertaking 

489.050. Where the amount of an undertaking depends upon the 

value of property, the undertaking shall include the principal's 

estimate of the market value of such property. 

Comment. Section 489.050 adopts the method used under Sections 677 

(action to set aside fraudulent conveyance) and 710c (third-party claims 

on execution), whereby the person filing the undertaking supplies the esti-

mate of value. The provision of former Section 555 for a court-appointed ~p

praisal of property is not continued. However, the judicial officer m8¥ or~er an 

appraisal of property upon a subsequent objection by the beneficiary. See 

Section 489.100(b). 
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§ 489.060. Filing and approval of undertaking 

489.060. (a) An undertaking shall be presented to a judicial 

officer for approval and upon approval shall be filed with the court 

in which the action is pending. The undertaking becomes effective 

upon filing. 

(b) Nothing in this chapter shall be construed to preclude 

approval of an undertaking in an amount larger than that required. 

Comment. Section 489.060 requires approval of any undertaking under th~s 

title by a judicial officer before it may be filed. This generalizes the. 

requirement of former Section 540 (undertaking for release of attached prop

erty). The judicial officer approves the undertaking if he determines that 

the undertaking on its face and the affidavits of the sureties are sufficient. 

Such approval has no effect on the right of the beneficiary to object to the 

sufficiency of the undertaking. 

The undertaking is filed with the court in which the action 1s pending. 

Under prior law, the undertaking was filed with the court in some instances 

(former Section 540) and with the levying officer in others (former Section 

539a). However, since an undertaking must be approved by a judicial officer 

in all cases, all undertakings are required to be filed with the court. 

See also Section 1057 (clerk to enter undertaking in register of actions). 

Subdivision (b) of Section 489.060 is based on a sentence found in 

former Section 539. 
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§ 489'070 ; Grounds for objection to undertaking 

489.070. The beneficiary may object to the sufficiency of an 

undertaking on either of the following grounds: 

(a) The sureties are insufficient. 

(b) The amount of the undertaking is insufficient. 

comment. Section 489.070 continues prior law. See,~, former 

Sections 539 (exceptions to sureties, increase of undertaking on motion), 

554 (-justification of sureties), 555 (justification of sureties). The 

combination of both exception to sureties and adequacy of the amount of 

the undertaking in a single objection to the sufficiency of the undertak

ing is modeled upon Sections 678 (undertaking in action to set aside trans

fer of property) and 711-1/2 (undertaking by third-party claimant on 

execution) • 

The qualifications of sureties are set out in Sections 1056 and 1057. 

The amount of the undertaking is prescribed in Sections ___ , ---' 

---' ___ , and __ _ 
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§ 489.080. Manner of making objection 

489.0?0. (a) An objection to the sufficiency of the undertaking 

shall be made by a noticed motion. The notice of motion shall specify 

the precise ground for the objection. 

(b) Where the objection is made on the ground that the market 

value of the property on which the amount of the undertaking depends 

exceeds the value estimated in the undertaking, the notice of motion 

shall state the beneficiary's estimate of the market value of the 

property. 

Comment. Section 489.080 provides a procedure for objecting to the 

Bufficiency of the undertaking but places no limitation on the t1me·withiQ 

which objections must be made. Contrast former Sections 539, 539a, 553.5, 

554 (five days). 

Subdivision (b) i6 new. Its purpose is to facilitate voluntary agree

ment on the amount of an undertaking by the parties. See Section 489.100. 

Where the parties are unable to agree on property valuation, the court 

determines the amount of the undertaking. See Section 489.D90 • 
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§ 489.090. Hearing and determine tion of objection 

:,89.090. (a) Unless the parties otherwise agree, the hearing 

on the objection shall be held not less than two nor more than five 

days after service of notice of motion. 

(b) The hearing shall be conducted in such manner as the judicia! 

officer determines is proper. He may permit witnesses to attend and 

evidence to be procured and introduced in the same manner as in the 

trial of a civil case. He may appoint one or more diSinterested per

sons to appraise property for the purpose of ascertaining its value. 

(c) If the judicial officer determines that the undertaking is 

insufficient, he shall specify in what respect it is insufficient and 

shall order that an undertaking with sufficient sureties and in a 

sufficient amount be filed within five days. If the order is not com

plied with, all rights obtsined by filing the original undertaking 

shall immediately cease. 

(d) V!here the judicial officer determines an undertsking is in

sufficient, the undertaking shall remain in effect until an undertaking 

with sufficient sureties and in a sufficient amount in filed in its 

place. 

(e) Where the judicial officer determines an undertaking is suf

ficient, no future objection may be made to the undertaking except upon 

a showing of changed circumstances. 

Comment. Section 489. 090 is derived from numerous provisions of the 

Code of Civil Procedure. See,~, Sections 678, 678-1/2, 679, 711-1/2, 

712, 712-1/2, 833-835, 1030, and 1057· 
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§ 489.1Q9.P 

The time for hearing on the sufficiency of an undertaking in subdivision 

(a) continues prior law. See former Section 539. 

Subdivision (b) is intended to provide the judicial officer with a wide 

variety of tools. Be may examine sureties under oath; he may appoint 

appraisers; he may order a full-dress hearing. Subdivision (b) is permissive 

rather than restrictive. 

If a new undertaking is filed after the originsl undertaking is found 

insufficient, it must of course be approved by a judicial officer:before it 

may take effect. Section 489.060. The new or increased undertaking is sub~ 

ject to objection in the same rranner as the original undertaking. Section 

489 <l70. However, a judicial officer's determination that an undertaking is 

sufficient is binding in any subsequent proceedings, absent changed circum

stances. Subdivision (e). 

Orders for a sufficient undertaking made under this section are not 

subject to appeal. See Murillo v. Toole, 47 Cal. App.2d 725, 118 P.2d 895 

(1941). See also Section 904.1 et seq. 

Subdivision (d) is new. The effect of this provision is to continue 

the liability of the surety on an insufficient undertaking until the surety 

is exonerated either by the filing of a sufficient undertaking, or the failure 

of the condition of the surety's liability. 
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§ 4B9 •. :LOO. Hearing unnecessary where undertaking increa sed to amount of 
beneficiary's estimate of property value 

489. :100. Where an objection to an undertaking is made on the 

ground that the market value of property on which the amount of the 

undertaking depends exceeds the value estimated in the undertaking, 

the principal may accept the beneficiary's estimated value .of the 

property and file at once an increased undertaking based upon such 

estimate. In such case, no hearing shall be held on the objection, 

and the beneficiary is bound by his estimate of the value of the 

property in any hearing on the sufficiency of an undertaking filed 

by the principal in the action. 

Comment. Section 489.100 is derived from Sections 678, 679, 711-1/2, 

and 712-1/2. The beneficiary is bound by his estimate of the value of the 

property on ,{hich the amount of the undertaking depends but may object to 

the sufficiency of the increased undertaking on any other ground. 

IX-II 



/ , 

§ 489.110. Liability of surety 

489.110. Notwithstanding Section 2845 of the Civil Code, a judg-

ment of liability on an undertaking shell be in favor of the beneficiary 

and against the sureties and may be enforced by the beneficiary directly 

against the sureties. The liability of a surety is limited to the 

amount of the undertaking. Nothing in this section affects any right 

of subrogation of a surety against his principal. 

Comment. Section 489.110 supplements Section 1058a. Under Section 

10588, a motion to enforce liability on an undertaking is directed to the 

sureties. Section 489.110 makes clear that the liability may be enforced 

directly against the sureties. In contrast with former law, the beneficiary 

need not attempt to satisfy his judgment first from the assets of the prinCipal. 

Cf. former Section 552; Bezaire v. Fidelity & Deposit Co., 12 Cal. App.3d 

888, 91 Cal. Rptr. 142 (1970); Civil Code § 2845. This provision in no way 

interferes with the contractual relation between principal and surety. 

Section '1:.89.110 limits only the lia bili ty of a surety; the principal 

is liable to the beneficiary to the extent of the full amount of damages 

caused. See Section 490.020. 
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§ 489. 1?O. Limitations period for recovery on undertaking 

489.12()· A motion to en:force liability on an undertaking shall 

be filed and notice served no later than one year a:fter final judgment 

in the action in which the undertaking is given has been entered and 

the time :for appeal has expired. 

Comment. Section 4B9.~?0I is derived :from Section 1166&. 



Article 2. Undertakings to Obtain Writ of 

Attachment or Protective Order 

§ 489.210. Undertaking required 

489.210. Before issuance of a writ of attachment or a protective 

order, the judicial officer shall require that the plaintiff have file4 

an undertaking to pay the defendant any amount the defendant may recover 

for any wrongful attachment by the plaintiff in the action. 

Comment. Section 489.210 supersedes the first sentence of former Sec

tion 539. 

For damages on wrongful attachment, see Chapter 10 (Section 490.010 et 

~). The recovery for a wrongful attachment includes not only damages bu~ 

also attorney's fees. See Section 490.020. See also Section 490.010 (acts 

constituting wrongful attachment). 



§ 489.220. Amount of lllldertaking 

489.220. (a) Except as provided in subdivision (b), the amount 

of an undertaking filed pursuant to this article shall be one-half of 

the amollllt sought to be recovered by the plaintiff in the action in 

which the writ of attachment or protective order is sought. 

(b) If, upon objection to the undertaking, the judicial officer 

determines that the probable recovery for wrongful attachment exceeds 

the amount of the lllldertaking, he shall order the amount of the llllder-

taking increased to the amollllt he determines to be the probable recove~ for 

wrongful attachment if it is ultimately. determined that there was a wrpngful 
attachment. 

Comment. Section 489.220 supersedes portions of former Section 539 

but provides no authorization for decrease of the amollllt of an lllldertaking. 

Subdivision (a). Subdivision (a) makes no provision for attachment based 

on a partial amollllt of a plaintiff's claim. Compare the second sentence of 

former Section 539. 

Subdivision (b). Under former law, the undertaking could be increased 

only to the amount for which the writ was issued. See the last sentence of 

former Section 539. 
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§ 489.230. Notice to defendant 

489.230. (a) The notice of levy of the writ of attachment shall 

include a statement, in a form adopted by the Judicial Council, advisi~ 

the defendant that the undertaking has been filed and informing him of his 

right to object to the sufficiency of the undertaking. 

(b) A protective order shall include a statement comparable to the 

one required by subdivision (a), the content of which shall be prescrib~d 

by rule adopted by the Judicial Council. 
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§ 489.240. Deposit account, or contents of safe deposit box, not wholly in 
name of defendant 

489.240. (a) Notwithstanding any other provision of law, the 

provisions of this section shall be complied with where the following 

personal property is sought to be attached: 

(1) A deposit account, or interest therein, not standing in the 

name of the defendant alone. 

(2) Property in a safe deposit vault or box maintained by a bank, 

trust company, savings and loan association, or other corporation 

authorized and empowered to conduct a safe deposit business and rented 

by it to a person other than a defendant. 

(b) The amount of an undertaking filed to obtain a writ of attach~ 

ment of property described in subdivision (a) shall be an amount not 

less than twice the amount sought to be recovered Qy the plaintiff in 

the action in which the writ is sought. The undertaking shall secure 

the payment of any recovery for wrongful attachment by any person, 

other than the defendant whose interest is sought to be attached, right~ 

fully entitled to such property ("hich person need not be named speci-

fically in the undertaking but may be referred to generally in the same 

manner as in this sentence). 

(c) Objections to the undertaking may be made Qy any person claim. 

ing to be the rightful owner of the property sought to be levied upon. 

Comment. Section 489.240 continues the substance of a portion of former 

Section 5398 except that the provision for delivery of the undertaking to 

the beneficiary through the sheriff and bank is not continued. See Comment 

to Section 489.060. 
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Article 3. Undertaking to Obtain -Release of 

Attachment or Protective Order 

§ 489.310. Application f~r release of attachment; proper court; undertaking; 
multiple defendants 

489.310. (a) Upon reasonable notice to the plaintiff, a defend-

ant whose property has been or is subject to being attached and who 

has appeared in the action may apply to the court in which the action is 

pending, [or, if a writ of attachment is levied in another county, to 

a court in such county having jurisdiction in cases involving the amount 

specified in the writ,) for an order permitting him to file an underta~-

ing in lieu of any property which has been or is subject to being 

attached. 

(b) The application shall include a statement,executed under oath, 

describing the character of the defendant's title to the property and 

the manner in which he acquired such title. 

(c) Before making such order, the court shall require the defend-

ant to file with the court in which the application is made an undertak_ 

ing to pay the plaintiff the value of the property released not exceeding 

the amount of such judgment against such defendant. The amount of the 

undertaking filed pursuant to this section shall be equal to the value 

of the property as stated in the writ or in the plaintiff's application 

for a writ. The court shall issue such order upon being satisfied that 

a valid and sufficient undertaking has been filed. 

(d) Where an action is against more than one defendant, any defend-

ant may make such application. The filing of an undertaking by such 

defendant shall not subject him to any demand against any other defendant; 

however, the levying officer shall not be prevented thereby from 
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§ 489.310 

attaching, or be cbliged to release from attachment, any property of' 

1n the same property, a jOint application and undertaking shall be 

filed to-secure the release of such property. 

Comment. Section 489.310 is based on former Sections 540, 554, and 

555. These sections provided: 

540. The writ mnst be directed to the sherif:t; .. , and require 
him to attach and safely keep all the property of such defendant • ) 

(-unless 
such defendimt giv. him security by the undertaking of at 
~eMt two sufficient sureties, whic~ mUll! first be approved by 8 ,. 
Judge of the .<turt ilIIiuing the writ, or if said writ Of .ttach. 
ment is issued 00 another county then by 8 judge of a court, 
ha,:in!t- jurisdietion in: ea_ involvinll the amount specified in 
thil'Wloi~,' in 't~e .otlnty where the levy shall have been, or i. 
about to be, made, or !lepOliit a .um of money with the sberiff, 
oonstaDle, or marshal in an amount suffieient to satisfy such 
demand against socb defendant, in addition to those costs ""tu. 
ally incurred I<> the time of giving the undertaking or the de
posit or'llloney with tbe sherifi', constRble, or marshal, a sum 

, not to exeeed 25 J)el!eeJlt of the alm)unt of tbe plaint.iff'. d~
, mand, and in no event more tbon oue thoUAAvd doUars ($1,

(00), or in an amount equ..l tv the value of the property of 
&)1C~ i!e.fend!ml wbi"h haa been or i. about to he attach~d, in 
whlcb case to toke Huch undertakiilg or som of money ill lieu 
of the property wh ioh haa heen or is about 00 be attached. 

In Ibe evellt that Ibe action i. againat more than ODe de. 
fendant, any defendant wbose property has been or i. about 
to he attaehed in the action may give the sheriI!', constable, or 
marsha! such' undertaking wbich must fi!'!;t he approved by 
the ,judge lIS herainabove provideJ, or deposit sueh sum of 
money, and t.he sheriil', cO!lStabl~, or marshal .hall take Ibe 
same in lieu of 8uth property, Such undertaking, or the de
poolt of sueh sum of money, shall not subj""t .uch defendant 
to, or make him answerable lor, any dmand arailiat.any othar 
defendant, nor .hall the sheriff. constable, or manhal thereby 
be prevented from attaching or be obliged I<> rel_ from 
attachment, any pJ'<)per'ly or any other defendant. Bowev~, 
such defendant, at Ibe time of giving such undertaking to, or 
dePOlliting Illch sum of money willi the she.il!, constable, or 
marshal, shan file \\itl>. the sheril!, eonotable, or rnal'llha1 a 
lltatement, duly verified by his oath, wherein sucb defendant 
mall state the charaeter_Q!.bl •. .t\tl~ w.lbe attacbed property 
-~.\.1l.i, iXiin'"r:mi ""hle11 he acqoired web title, and aver and 
declare that the other defendant or defendant&, in the action 

,in which said undertaking "". given or such IUDIO! mODeY 
waa dePOllit~, hoa or have not any inle_t or dalm of 1liiY 
nature whatooever in or 00 said property, . - , 

* * * * * 



§ 554) 

~enever any deff"ndant h3'S nppeared in the action, such de .. 
fendant rnay upon reasonable !lotiec ~o U:..: plainti~l; apply to the court 
in which the action is pending, or to the judge thereof, for an order to 
dischar~e ,the attachment wholly, or in part; and upon Ole exe<~ution 
of the undertaking mentioned in the next section. an order may be 
mad,> releasing from the operation of the attachment, any or all of 
the property of such de'"ndant att2.~hed; and "il of the property so 
released and all of the proceeds of the sales therenf, must be delivered 
to such defendant upon the justification of the sureties on ihe under~ 
taking, if r<Xjuired by the plailltiff, Such jl1stification must take place 
within five days aiter the notice of the. {lJjng o~ such undutakmg, 

§ 5~ 

.G:fore making such order, the oourt or judge must require an 
undertaking on beh'a1f of sueh defendant, by at least two t:rureties, 
residents and freeholders, or householders in the State to the effect 
that in case the plaintiff reoovers judgment in the action against the 
defendant, by whom, or in whose behalf such undertaking shall be giv
en, such defendant will, on demand, redeliver the attached property 
so released to the proper officer, t,~ be applied to the payment of any 
judgment in such action against said defendant, or in default thereof, -
that such defendant and sureties will, on demand, pay to the plaintiff 
the full value of the property released not exceeding the amount of 
such judgment against such defendant. The oom or judge making 
such order may tix the sum for which the undertaking must be exe
cuted, and if necessary in fixing such sum to know the value ·of the 
property released, the same may be appraised by one or more dis
interested persons, to be appointed for that purpose, The sureties lnay 
be r<Xjuired to justify before the court or judge and the property at
tached cannot be released from the att<LcjmlC'nt without their jw;tifi
cation if the same is required,' _. . 
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Article 4. Undertaking on Appeal 

§ 489.410. Post judgment continuance of attachment; increase in undertaking 

489,410. (a) At any time after entry of judgment in favor of 

the defendant and before perfection of an appeal under the provisions 

of Section 921, upon motion of the defendant, the trial court may 

order an increase in the amount of the original undertaking on attach-

ment in such amount, if any, as is justified by the detriment reeson-

ably to be anticipated by continui.ng the attachment. Unless such 

undertaking is filed within ten (10) dnys after such order, the order 

of attachment shall be discharged, and the property released therefrom, 

(b) If an order increasing the undertaking is made, the amount 

of the undertaking on appeal required by Section 921 of this code 

shall be the same as the amount fixed by the trial court in such order, 

(c) Neither the pendency nor granting of a motion timely filed 

and served by the plaintiff for vacation of judgment, or for judgment 

notwithstanding the verdict or for new trial shall continue an attach-

ment in force, unless an undertaking is made by the plaintiff to pay 

all costs and damages sustained by continuing the attachment. The 

undertaking way be included in the undertaking specified in Section 

921. If not so included, the same procedure shall apply as in case 

of an undertaking pursuant to Section 921. 

comment. Section 489.410 is based, on former Section 553 which provided 

in Part: 

553. [A]t any time after entry of judgment and before perfection 
of the appeal under the provisions of Section 921 of this code, upon 
motion of the defendant, the trial court W3Y order an increase in the 
amount of the original undertaJdng on nttacl}r.ent in such amount, if any, 

IX-21 



§ 1!89.410 . 

as is Ju.<tJtiea by tbe detriment re"son~bly to be anticipated 
by continuing- til(> att:-lcltmrnt. lJIll~'S such un(lertaking shall 
be eXPouted and filed by at le.st two snretil·s within 10 days 
after such order. the (Jrd-ef of uHa('hment shan be dhteharged, 
and the pro!wrty rdl'llscd therefrom. The sureties moy be 
required· to justify hefore the "Qurt within 10 days after the 
undertaking is· filed and if they f"il to· do so, the order of . 
attilehment shall be ,li~l'nrgert and the property released 
the.refrom. If ~" ,mil't, jnl'reasing the undertaking is made, 
tho mnoun1: of the nnllert.king on appeal required by &etion 
921 of thiN 000,> shall be the ".me as tbe amount tixed by 
the trial eo,,~ ill sait! ord"r. Ndther the pendency nor grant
ing of a motIOn li.mely file'\ and served for vacation of judg
ment, or for judgment notwlth~t;mding the verdict or for new 
trial sl",n contilllie f .. ree an i,tWehment. unless ·an under
IRking be exeeutert and fil,',j Oll Ihe part of t.he moving purty 
by llt lrnst two sureties that the moving party will pay all 
costs and damag<>s o,,_tained by oontinuing tbe attachment. The 
underta~jDg mny be ineludl'd in the undertaking specified in 
Seetion·9'.ll. If not so indu<led. the same procedure shall apply 
as in ea.se of an "ndertllklng pursuant to Seetion 921. . - _.. . .. . . -.~ -
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§ 489.420 Release from attachment upon filing of undertaking on appeal 

489.420. Where a defendant appeals and the enforcement of the 

judgment a§8inst him is stayed by the filing of a sufficient under-

taking on appeal as provided by this code, all property of such 

defendant which has been attached in the action shall be released 

from the attachment upon the justification of the defendant's 

sureties, or written waiver thereof, or upon the failure of the 

respondent to except to said sureties within five days after written 

notice of the filing of the undertaking. 

comment. Section 489.420 is based on former Section 553.5 which 

provided: 

553.5. Whenever a defendant appeals and the enforcement of the 
judgment against him is stayed by the filing of a sufficient under
taking on appeal as provided by this code, all property of said defend'!t 
ant which has been attached in said action shall be released from the 
attachment levy upon the justification of the defendant's sureties, or 
written waiver thereof, or upon the failure of the respondent to ex
cept to said sureties within five days after written notice of the fil~ 
ing of the undertaking. If the officer's fees for services rendered 
on the attachment are unpaid, such officer may retain so much of the ." r 
property or proceeds thereof as may be necessary to pay the same. 

Note. Section 489.420 provides for release where the defendant appeal~ 
and t~ial court in its discretion requires an undertaking and the under~ 
taking is given. See Section 917.9. Perfection of an appeal by the defend~ 
ant stays the enforcement of the judgment but does not otherwise affect the 
lien of attachment. See Section 916. The defendant may, of course, always 
obtain a release pursuant to Section 489.410. The provision for the levying 
officer's fees has been eliminated. These can be recovered eventually as 
costs, pending the final determination in the action. 
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CHAPl'ER 10. LIABILITY FOR WRONGFUL ATrACHMENT 

§ 490.010. Acts constituting wrongful attachment 

490.010. A wrongful attachment consists of any of the following: 

{a} The levy of a writ of attachment or the service of a protective 

order in an action in which attachment is not authorized. 

(b) The levy of a ;~it of attachment or the service of a protective 

order in an action in which the plaintiff does not recover judgment. 

(c) The levy of a writ of attachment in an action in which the 

plaintiff recovers judgment in an amount less than one-half the value 

of the property levied on. 

(d) The levy of a writ of attachment on property exempt from attach-

ment. 

(e) The levy of a writ of attachment on property of a person not 

a party to the action. 

~ Subdivision (c) is included to present a problem area for discus

sion. Subdivision (e) deals with the situation where the property of a thir4 

person is attached by mistake, such as where property of a person having the 

same name as the defendant is levied on. The relation between third-party 

claims and wrongful attachment liability is yet to be explored. 

It should be noted that the plaintiff's liability may be limited by 

subdivision (b) of Section 490.020 
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§ 490.02). Liability for 'Hl"ongful attachment 

490.020. (a) The liability of a plaintiff for causing a 'Hl"ongful 

attachment includes both of the following: 

(l) All d.e.IJ1ages proximately caused to the defendant or any other 

person by the Wrongful attachment, whether direct or consequential. 

(2) All costs and expenses, including attorney's fees, reasonably 

expended in recovering for \/l'ongful attachment. 

(b) The liability of a plaintiff for wrongful attachment is ., 

lillited by the llIIOunt of the undertaking where the writ of .tta~nt 

was issued purllUAnt to Article 1 (co_ncing with Section 483.010) or ,. 
Article 2 (coaencing with Section Q83.310) of Chapter 4 ot thi8 title. , 

Comment. Section 490 .020 provides a standard that will make the deten4 .. 

ant whole. Contrast VeSJ?er v. Crane Co., 165 Cal.. 36, 130 P. 876 (1913). 

Subdivision (a). The extent of wrongful attachment liability 18 the 

,actual damaae caused by the attachment and includes such items as los. ot 

• 

credit and bUSiness 10ssell. Contrast rrTay v. American Sur. Co., 129 Cal. 

App.2d 471, m P.2d 436 (1954); Atlas !lev. Co. v. National Sur. Co., 190 ~. 

329, 212 P. 196 (1923); Elder v. Kutner, 97 Cal.. 490, 32 P. 563 (1893); Ba1lg 
> 

v. McDougal. ;1.96 ea!. App.2d 178, 16 Cal. Rptr. 204 (1961). 

Subdivision (b). Comware Section 489.120 (liability of surety limited), 

S_· _ Finn v. Wither'bee,l26 Cal. App.2d 45, Zll P.2d 606 (1954). 

----r--_ 
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§ 490.030. Procedure for recovery for "Wl'ongful attachment 

490.030. (a) A defendant may recover damages for wrongful attacn

ment by motion filed in the trial court without necessity of an indepe~d

ent action. 

(b) A motion under this section shall not be filed or served on 

the plaintiff until after entry of the final judgment in the action 

for which damages are sought and expiration of the time for appeal from 

such judgment. The motion may not be filed or served more than one ye~ 

thereafter. 

(c) The defendant may join in such motion the sureties on an under

taking for wrongful attachment liability, and any judgment of liabilitl 

shall bind the plaintiff and sureties jointly and severally, but the 

liability of a surety is limited to the amount of the undertaking. 

(d) The procedure for recovery of wrongful attachment damages on 

motion of the defendant shall be as provided in Section 1058a for 

recovery on an undertnking. 

Comment. Section 490.030 provides for recovery of wrongful liability 

damages in the same manner as recovery on an undertaking. See subdivision 

(d) . 

SubdiviSion (a). SubdiVision (a) provides for a direct wrongful attacp

ment action against the plaintiff. See Section 490.020. 

SubdiviSion (b). Compare Section 489.13). 

SubdiviSion (c). For the extent of the liability of a surety, see Sec~ 

tion 489.l~. 

Subdivision (d). Section l058a was enacted by Cal. State. 1972, Ch. 391 

(AB 605). 
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§ 490.040. Setoff of wrongful attachment recovery 

490.040. The amount of any recovery for wrongful attachment shall 

be offset insofar as possible against any unsatisfied amounts owed to 

the plaintiff by the defendant on the judgment in the action for which 

wrongful attachment damages are awarded. 

X-4 



§ 490.050. Recovery by third-party claimants 

490.050. A person not a party to an action whose property is 

wrongfully attached is entitled to recover damages for wrongful attach. 

ment to the same extent and in the same manner as a defendant in the 

action. For this purpose, the person whose property is attached shall 

be deemed to be the beneficiary of the undertaking for the attachment 

of such property and shall have all rights of the beneficiary, including 

the right to recover such damages by using the procedure provided by 

Section 490.030. 

~ Section 490.050 is not fully developed. See note to Section 

490.010. The problem of third-party rights is also the subject of Senate 

Bill 378 (1972), a bill that the author has dropped because the Commission 

is studying this matter. 
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§ 490.060. Common law remedies not limited 

490.060. Nothing in this chapter limits the right to recover for 

damages caused by an attachment or protective order on any common law 

theory of recovery. 

Comment. Section 490.060 makes clear that this chapter does not limit. 

the common law remedies for wrongful attachment such as malicious prosecutio~ 

and abuse of process. See,~, White Lighting Co. v. Wolfson, 68 Cal. 2d 

336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968). 
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CHAPTER 11. EXAMINATION OF THIRD PERSON INDEBTED 

TO DEFENDANT; ADDITIONAL WITNESSES 

§ 491.010. Third person indebted to defendant or possessing or controllins 
property or credits of defendant; examination 

491.010. (a) Any person owing debts to the defendant, or havina 

in his possession or under his control any personal property belongin~ 

to the defendant, may be required to appear before a judicial officer 

and be examined on oath regarding such property. 

(b) If the person ordered to appear pursuant to this section 

fails to appear, and if the order requiring his appearance has been 

served by a sheriff, or some person specially appointed by the court 

in the order, the judicial officer may, pursuant to a warrant, have 

such person brought before the court to answer for such failure to 

appear. 

[(c) After-such examination, the judicial officer may order 

that property belonging to the defendant be attached in the manner 

and under the conditions provided by this chapter.) 

Comment. Sections 491.010 through 491.040 reenact the substance of 

Sections 545 through 545.3 of the Code of Civil Procedure. Section 491.010 

is based on Section 545. Section 545 provides as follows: 

545. Any person owing debts to the defendant, or having in his 
possession,or under his control, any credits or other personal property 
belonging to the defendant, may be required to attend before the court 
or judge, or a referee appointed by the court or judge and be examined 
on oath respecting the same. The defendant may also be required to 
attend for the purpose of giving information respecting his property, 
and may be examined on oath. The court, judge, or referee may, after 
such examination, order personal property, capable of manual delivery, 
to be delivered to the sheriff, constable, or marshal on such terms 
as may be just, having reference to any liens thereon or claims against 
the same, and a memorandum to be given of all other personal property, 
containing the amount and description thereof. 
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§ 491.010 

If the defendant or other person ordered to appear pursuant to tb4s 
section fails to do so, and if the order requiring his appearance has 
been served by a sheriff, constable, marshal, or some person specially 
appointed by the court in the order, the judge may, pursuant to a warnrt, 
have such defendant or other person brought before the court to answer tor 
such failure to appear. 

The apparent ability of the plaintiff under Section 545 to examine the 

defendant regarding his property is limited to an examination concerning 

matters relating to the examination of the third person and does not includ~ 

a general examination of the defendant regarding his property. In short, 

Section 545 does not provide the equivalent of the post judgment creditor's 

examination. See EX parte Riekleton, 51 Cal. 316, 

Code eiv. Pree. § 714. 
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§ 491.020. Examination; attendance of persons outside county; 150-mil~ liffiit 

491.020. No person shall be required to appear pursuant to 

Section 491.010 outside of the county in which he resides or in which 

he has a place of business unless the dist~nce to the place of hearing 

is less than 150 miles from his place of residence or place of business. 

Comment. Section 491.020 is substantively identical to Section 545.1 . 

of the Code of Civil Procedure. Section 545.1 provides as follows: 

545.1. No person shall be required, pursuant to Section 545 of 
this code, to attend before a judge or referee outside of the county 
in which he resides or in which he has a place of business, unless 
the distance to the placeottrial is less than 150 miles from his 
place of residence or place of business. 

See Cc~eDt to SectioD 491.010. 
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§ 491.030. Order for examination of third person outside county of residence 
or place of business 

491.030. (a) When the third person does not reside or have a place 

of business in the county where the action is pending, an order for his 

examination, authorized by Section 491.010, may be made by any judicial 

officer of a court of similar jurisdiction of the county where the third 

person resides or has a place of business or, if no court of similar 

jurisdiction is in the county, by a court of higher jurisdiction therein, 

upon filing with the clerk of the court a certified copy of the complaint 

in the pending action and an affidavit showing the existence of the facts 

required to be shown herein. 

(b) The fee for filing pursuant to this section shall be four dollars 

($4) when filing is in a municipal court and five dollars ($5) when filing 

is in a superior court. 

Comment. Section 491.030 is substantively identical to Section 545.2 of 

the Code of Civil Procedure. Section 545.2 provides as follows: 

545.2. When a defendant or a garnishee does not reside or have a 
place of business in the county where the action is pending, an order 
for his examination, authorized by Section 545 of this code, may be made 
by any judge of a court of similar jurisdiction of the county where the 
defendant or garnishee resides or has a place of bUSiness, or if no court 
of similar jurisdiction is in the county, by a court of higher jurisdic
tion therein, upon filing with the clerk or the judge of the court a 
certified copy of the complaint in the pending action and upon presenting 
to the judge of the court an affidavit showing the existence of the facts 
required to be shown herein. At the time of filing the certified copy of 
the complaint, there shall be paid to the clerk or judge, as and for a 
filing fee, the sum of four dollars ($4) when filed in a justice court; 
the surr. of five dollars ($5) when filed in a superior court. 

See' Comment to Section 491.010. 
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§ 491.040. Witnesses; compelling appearance; testimony 

491.040. In any proceeding for the examination of a third person 

under this chapter, witnesses, including the defendant, may be required 

to appear and testify as to matters relating to the examination of such 

person in the same manner as upon the trial of an issue. 

Comment. Section 491.040 is substantially the same as Section 54~.3 

of the Code of Civil Procedure. Section 545.3 provides as follows: 

545.3. In any proceeding for the examinstion of a defendant or 
a ~rnishee under this chapter, witnesses may be required to appear 
and testify before the judge or referee in the same manner as upon the 
trial of an issue. 

See Comment to Sectien 491.010. 
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APPElfDIX 

CODE OF CML PROCEDURE SEC'l'1(l(S 537-561 
(disposition UDder draft statu.te indicated in the urain) 

537, The plaintiff, ill an actiPll $pcL'ifieci in ~ectio~ 
537.1, at the time of i~suing the summons, or at anv time 
aftenvard, may have the property >pecified in Section 
537,3 of a defendant specified in Section 537.2 attached in § 1K)3.01O 
accordance with the procedure provided for in this 
chapter, as security for the satisfaction of any judgment 
that may be recovered, unless the defendant gives 
security to pay such judgment, as pro\ided for in th!i--
chapter. , 

537,1. An'actiOll referred to in Section 537 h an acti'Oit--. 
or actions by the same plaiI)tiff in which the total sum 
claimed, exdusive of interest, attorneys' fees and costs, is 
6"'e hundred dollars ($500l or more and which is one or 
more of the following: 

(a) An action against a defendant described in 
subdivision (al, (b} or (cl of Section 537.2 for a liquidated ' 
sum of money based upon 

(I} Money loaned; or 
(2) A negotiable instrument; or 
(3) The sale or lease of, or a license to use, real or 

personal property (including, without limiting the 
generality of the foregoing, goods sold and delivered on 
opE'n account); or 

. § li82.010 

(4) Services rendered, 
if the claim is not secured by any mortgage, deed of trust 
or security interest on real or personal pwperty or. if 
originally so secured, such se<,urity hU$, Without ;my act of 
the plaintiff, 6r the person to whom the st"t'urit'· \Va, 
given, become valueless. The fad that interest. attorney>' 
fees. costs or any combination th,m-of aTt' claimed bv tbe 
plaintiff in addition to the principal a!!l(H1nt of the debt 
shall not make the daini unliqUidated 'within the 
meaning of this section, . ~ -

(b) An action against a defendant desenbed 111 

subdivision (d) of Section 537.2 for the recovery of 
money. --

-1-

lot continQed. See 
lote to § 482.010. 
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537.2. The deff'ndants refelTf'd to in Section 537 are:
(a) All corporations organized uncler the Gener:ll 

Corporation Law or under Part 4 (commencing with 
Section IJ4(0) ofDivi,ion.3 of Title 1 oithe Lorpor<ltiolls 
Code. or organized under a law of any foreign state or 
jurisdiction authorizing the formation of business 
corporations. 

(b) All partnerships organized under the Uniform 
Partnership Act (Chapter 1 (commencing with Section 
150(1) of Title 2 of the Corporations Code) or the 
Uniform Limited Partnenhip Act (Chapter 2 
(commencing with Sectior, 155(1) of Title 2 of the 
Corporations Code) or a law of any foreign state or 
jurisdiction authorizing the fomlation of general or 
limited partnerships. 

(c) Individuals engaged in a trade or bu~iness. -.:::::::::: 
(d) Any person not residing in this state (including 

any foreign corporation not qualified to do business in 
this state under the provisions of Chapter 3 (commencing 
with Section 64Q3) of Part 11 of Dh'ision 1 of Title lofthe 
Corporations Code, and any foreign partnership which 
has not filed a designation p\lrsuant to Section 15700 of 
thc' CorPorations Code), or who cannot after due 
diligence be found within this state, or who conceals 
himself to avoid service of summons _ 

see § 482.010 

Bot continued. See 
.ote to § 1182.010. 

537.3. The property referred to in Section 537 is the-- . 
following property not ex,>mpt from execution (without see § 486.020(.) 
regard to whether a claim of exemption shnll be Iiled):.--

(a) With ;c-sPcct ~ . .., ·corp';~i\t:ons and partnershIp,," 
rderred to in subdivisions (a \ and (b, of Section 537.2, all. § 486.010(.), (11) 
corpora!" property and all purtne[ship property. _ 

(b) With re,peet to mdividuals referred to 
subdivi~iori ~c)of Section 537.2 all of the following: 

(1) Inventory. 

i~ § iI86.010(e) -
~ § iI86.010(c)(5) 

(2) Accounts, contract rights, chattel paper, ~ 
general intangibles consisting of any right to payment 
of money (exclusive of those referred to in paragraph 
(3) of this subdivision), except any such individual $i!86.010(e)(1). 
claim with a principal balance of less than one hundred 
fifty dollars ($150). _ 

-2-



§ 537·3 
(3) Bank accounts and other deposit accolillIs;-

except the first one thousand dollars ($1,000) balance 
in any single bank or branch bank (but, if the 
defendant has accounts in more than one bank or 
branch bank, the cow-t, upon· application of the 
plaintiff at the heaTing provided for in Section 538.4, 
may direct that the writ be levied on balances of less 

§ 486.010(c)(2) 

than one thousand dollars ($1,000) in a given bank or 
branch bank if an aggregate of one thousand dollars 
($1,000) in all such accounts remains free of the le~vLY.L) .'-"_ 

(4). Securities. § 486.010(c)(8) 

(5} Equipment. 
§ 486.010(c)(3) 

(6) Real estate, including any leasehold estate wit"i}-
. an unexpired term of one year or more. . ~ § 486.010(c)(7) 

The court, however, upon application of the defendant at 
the hearing provided for in Section 538.4 or at any time 
thereafter upon five d-ays' notice to the plaintiff, shall 
exclude from the effect of th«devy or release from the 
levy, as the case may be, any of the foregoing property 
which the court finds is necessary for the support of the 
defendant and his family after taking into consideration 
all of his other income and assets not subject to levy or not 
levied upon. 

§§ 483.070, i!83 .1OO(b) J 

486.0a:l 

The terms used in this subdivision whieh are defmed inSee d4i1:t~it1~':' Cbapte:' 1 
the Commercial Code shall have the meanings therein (§§ iISO.o1.O-Jl8o.2a:l) 
specified. -

tc) With respect to a defendant referred to in-
subdivision (d) of Section 537.2, all property of the not cont1Dued 
defendant. -

537.5. In cases of attachment the clerk of the coun-
with whom the complaint is filed, if requested by plaintiff 
in writirig at the time of filing the complaint, shail not 
make public the fact of the filing of the complaint, or of § 481.050( .. ) 
the issuance of the attachment, until after the filing of the 
return of service of the notice and temporary restraining 
order or of the writ of attachment if issued without 
notice, except that if thereturn of service of the notice 



§ 537.5 
and temporarv restraining order or of the writ o~ 
attachment is not made within 30 days after the filmg 01 
the complaint in the action. the clerk of the court with § 481.050(a) 
whom the complaint is fiied shall make available to the 
public the records and documents in such action.:.---
However, the clerk of such court shall make the entire--
file in the action available for inspection at an\' time to §481.05Q{b) 
any party named in the complaint, or to his attorney: __ _ 

The request by plaintiff that the fact of filing of a
complaint· or issuance of an altachment not be .made 
public may take the form of a notation to that effect, § 481.05Q(c) 
made by rubber stamp or other suitable means, at the top 
of the first page of the complaint filed with the clerk_ 

538. A plaintiff desiring the issuance of a writ of 
attachment shail file with the court an application· 
supported by an affidavit or, affidavits based upon the §§ 483.020, qa3.030 
personal knowledge of the persons subscribing thereto 
and showing all the following: 

-(a) That the action is one in which the issuance of a 
writ of attachment is proper under the provisions of § 483.020(a) 
Sections 537 to 537.3, inclusive .. 

(bi That the indebtedness claimed in the complaint IS 

justiy due and presently owing to the plaintiff by the 
defendant, over and above all legal setoffs or 

. cross-complaints, or, if the action is one against a 
defendant described only in subdivision (dl of Section § 483.020(b) 
537.2, the amount claimed by the pla}utiiT against thf' 
defendant and that the plainliff belien~s that he has a 
valid cause of action for an amount 0f m(mey eqlul to that 
sum. , :.:::...:--

(c) That the attachment is not sought and the action 
. is not prosecuted to hinder, dela} or defraud any other § !;83·020(e) 
creditor of the defendant. 

(d) That the plaintiff has no information or belief thiil 
the defendant has filed any proceeding under the 
National Bankruptcy Act or has made a general 
assignment for the benefit of creditors, or, if any such § lt83.020(4) 
proceeding has been terminated, that the claim 'of the 
plaintiff was not discharged in such proceeding. 

-4-



538.1. The court or a commissioner thereof if satisfi;;r
that .the .affidavits ';norr:itied by the plaintiff pursuant to 
Section :138 have estabhshed a prima facie case and that 
~he actioG i~ one in h'hich an attachrnent is proper1v 
Issuable under the provisions of this chaptf.>r, shaH issue §§ 1K15.010-ltB5.030 
wIthout an ~ prior n"tiw' to th<- defendant a notice of 
heanng ~o temporary restraining order conforming to 
the PW\'lSlOllS of Sections 5.38.2 ilI~d 53S.3 for service upon 
the defendant . __ 

N~ither ;llotice of the rcstraining order i;:;sued pursua~t
to thIS seCti.c!ll nor service of a co!-'y thereof upon any bank 
shall reqlllre any bank to (It,serve the teJ'm, of the see § 485.fY(0 
restraining order. __ 

538.2. The notice of hearing isslled pursuant to
Section 538.1 shall provide for a hearing on the question 
whether a writ of attachment shall issue to be held seven 
business days (exclusive of Saturdays, Sundays and legal 
holidays) after cthe service of the notice upon the 
defendant or upon the first regular date law and motion 
matters are heard thereafter, whichever occurs later. The §§ "°3 ~L~ 1.- 080 'K> • V'IV, oov;I. 
notice a.,d temporary restraining order shall be served 
and return of service shall be made as prOdded in this 
code for the service of a summons and complaint. The 
notice shall be accompanied by a copy of' the complaint 
and a copy of the affidavit or affidavits filed by the 
plaintiff under Section 538. __ 

538.3. The temporary restraining order issiled-
pursuant to Section 538.1· shall prohibit prior to the 
hearing any transfer by the defendant of any of his 
property in this state subiect to the levy of a writ of 
attachment, ·o,.therwise than in the ordinary coune o.;,..f __ 

business, and the issuance by the defendant of any checks
in excess of an aggregate of olle thousand dollars ($1,000) 

§ i!85.060 . against any of h:i~ bank accounts in this state to withdraw 
any sums subjec~ to such levy, which would reduce the 
aggregate amount remaining on deposit to le~s than the 
amount of the plaintiffs claim, and the opening of an)~ __ 
new bank accounts by the defendant. Without limiting 
the generality of the phrase "not in the ordinary course 
of business", the payment by the defendant of an 
antecedent debt shall not be considered in the ordinafv 
course of business within the meaning of this sediOli. -



Notwlthstanding the roregoi:lg, chec,b rnav be issHc,d F'\"-
the defendant for any of the following purposes, 

(a) To cover any payrolls (induding all rrin"w 
benefits and withholding taxes\ falling due in the 
regular course after the service of the ternporary 
restraining order and prior to the lev)' of a writ of 
attachment, but not exceeding the amount of three 
hundred dollars ($300) per week for any individual 
employee, 

(b) In payment for goods thereafter deli\ered to tilt' 
defendant C.O.D. for use in hi~ trade or business, 

(c) In payment of taxes jf penalties will accrue for 
'any delay in payment, 

(d) In payment of legal fee~ fur the l'''j)re:wntatiorl 
of the defendant in the action. 

The temporary restraining order shall expire b) ib t,:~ 
unless a writ of attachment is issiled lind It:'\ied within 3U 
days after the service of the order or if the defend~mt 

§ 1i85.060 

gives an undertaking as provided iTl Sertioll 55,) ill the 
amount of plaintiffs chim as sec-urity for the jU)'llwnt o~i",-__ 
any judgment recovered by till' phintill. Tfw rl'stLlillirl(~ 
order shall be vacate(l b) the ('<'>Urt upon <,': pc<rk 
application by the defendant if the COllrt is satisfied that 
there is no danger that sufficient property of the 
dt'fel~dant to secure the plaintiffs claim will not be 
available and subject to the levy of a writ of attachment, 
if one is directed to be issued at tht· hearing provided for 
in Section .538.4. ---

538.4. The hearing shall be held before the court or a _ 
commis.~ioner thereof on the day specified and shall take not continued 
precedence over all other matters not of a similar nature_ 
pending on that day. If the defendant does not appear at-
the hearing. in person or by counsel, the court, without 
taking further evidence, shall direct the clerk to 
immediately issue a writ of attachment. Eachparty shall §§ 1i83.060, 1!83.070 
serve upon thE\. other at least 24 hours before the hearing 
any affidavits intended to be introduced at the hearing, 
unless the court at the hearing for good cause shown 
permits the introduction of affidavits not previously.-
served. Either party may also introduce oral eVidence at -
the hearing and the defendant shall make available fO~ee generally 
oral examination at the hearing himself or an officer or 1!83.090 
agent of the defendant with knowledge of the transaction n continued 
on which the complaint is based, unless the court for gOOd 
cause shown excuses compliance with this requirement--
Upon the basis of the evidence introduced at the hearing, 
the court shall determine whether the case is one in 
which an attachment is properly issuable and whether 
there is .any reasonable probability that the defendant 
can establish a successful defense to the claim asserted by .----

-6-



§ 53$.4 

the plaintiff. If thc cuurt finds. on the basis of·-U-
preponderance of the evidence that grounds f,~r the 
issuance of an attachment exbt and that the plamttff has 
established the prohablt validity of his claim and the 
absence of any reasonable prc;"~,\bitjty that a successful § 483.100(a) • 
defense c:m bt~ asserted by the defendant, the court shall 
dired the clerk to immedia',ely iS5ue a writ ot 
attachment; otherwise, the court shall dissolve th~ 
temporary restraining ordC'r. The comt may dir~ct the---.... 
order Hl which the wnt shall be leVied upon dnfNent 
assets of the defendant, If in the aggregate they exceed in § 483 .1OO( c) 
value an amount clearly' adequate to. secure any 
judgment which may be' recovered by the plaintiff. ___ 

538.5. Notwithstanding the provisions of Sections 538 
to 538.4, inclusive, the court shall, upon application by the 
plaintiff,direot the immediate issuance of a writ of 
attachment without iillY notice of hearing (or, under 
subdivision (c) below, Vl<ithout any hearing) if anyone or 
more of the following conditions exist: 

§§ 484.010, 484.210, 
484.220 

(a) A bulk sales notice has been recorded anJ
published with respect to property of the defendant 
pursuant to the provisions of Division 6 (commencing § 484.010(b)(2), (e) 
with Section 6101) of the Commercial Code, such writ to 
be issued upon the filing of the application provided for 
in Section 538 but to be limited to the goods covered b'::-Y1r==::::::'" 
the bulk sales notice; or an escrow has been opened 
pursuant to the provisions of Section 24074 of the Business 
and Professions Code with respect to the sale by the § 484.010(b)(3), (e) 
defendant of a liquor /ieense, such writ to be issued upon 
the filing of the application provided for in Section 538 
but to be limited to the attaching ereditor's pro rata share 
of the proceeds of the sale in escrow. =--~ 

(b) The plaintiff establishes to the satisfaction of th;----' 
court that there is a substantial danger that the defendant 
will transfer, other than in the ordinary course of § 1!84.010(b)(1) 
business, remove or cOlleeal the property sought to be 
attached. such writ to be issued upon !he filing of the 
application provided for in Section 538. ~ 

(c) The notice and order issued pursuant to Scctio~ 
538.1 cannot be served with the use of reasollllble 
diligence upon the defendant within 10 days after its 
issuance and the court is satisfied that the d('i"el1(ian t ha .. ' 
departed from this state or conceals him,,,,i!" to «\·oid 
service of the notice, such writ to be issued after the __ 
expiration of such lO-day IW riod. ---- --

see § 484.010(b)(4) 

-
-7-



(d) The defendant is one dc·scrilwci tn subdinsi,m(dT-
of Section 537.;2, snch \\.ri~ S:.-laH Ih.~ t,;;~,Lf.'d UF()[-; :ht' filing 
of the application pfo'..:idcd fiH tn S~~ctl,_-}n ;)<)i(;. :\ '.\Tit of 
attachment (Ii which j, i~sued <mdcr this "ubdivisi()l, and 
k'\'iecl upon property of 2 Jciendant de,cnbcd in 
subdivision (dj d' Section 537.,2 bd who is not described 
in subdivision (a\. (b) or (c'; ,)F Section ~'37,2. or (2) 
which i, iS5m:d under thls subdi"tsior, b"sed upon a claim 
which i5 not descnbed jl" subdivisioll ;"Ii of Section 537.1, 

•• 
lIot continued. See 
Note to § ~.010. 

shall be rele«sed and disC:1arg"d hy trw court upon 
rilOtion of the defendant jf the d~fenda.nt files a general 
appearance in the actio!l. If a \vrit of Lttachment is issued<=:::::::: 
under this ,ubdivislOn and levied upon property of a 
defencLmt who is d",,:cribed in subdivision (s), Ib) or (c) 
of Section 537.2 bused upon a claim described in 
subdivision (a) of Section .537.1. the defendant may at any 
time after such levy, upon seven business days' notice to 
the plaintiff, request a hearing pursuant to Section 538.4. 

§ ~.030 

At such hearing, unless the court makes the findings 
required by that section for the issuance of a writ of 
attachment, it shall release and discharge the writ. ___ 

5.'39. (a) Before issuing the notice and order pursuant--
to Section 538.1 or the writ pursuant to Section 538.5, the § lt89.210 
plaintiff must file with the clerk or judge a written_ '. _ 
undertaking with two or more sufficient sureties, to the-§ 1£9.0l!0 
effect that if the defendant recovers judgment, the--
plaintiff will pay all costs that may be awarded to the 
defendant and all damages which he may sustain by 
reason of the restraining order or the attachment, not 
exceeding the sum specified in the undertaking, and that 
if the restraining order or the ahachment is discharged Ca.pare § 490.020 
on the ground that the plaintiff was not entitled thereto 
under Sections 537 to 537.2, inclusive the plaintiff will pay 
all damages which the defendant may have sustained by 
reason of the restraining order or the attachment, not 
exceeding th~sum specified in the undertaking, The sum====-
specified in the undertaking shall be one-half (~) of the § 1£ 220 
principal amount of the total indebtedness or damage~ 9· 
claimed, excluding attorneys' fees. Nothing herein shall 
be construed to preclude the acceptance of an § 1£9.060 
undertaking in which a larger sum is specified, if suc;:;h,.",..-_ 
undertaking be offered, The court on ex parte 'lpplicatioi~ 
of the plaintiff, may by written order, direct the issuan{~c Jot continued. See 
of the restraining order or the writ on the filing of an § 1£9.220. 
undertaking in a lesser sum. if the court is satisfied tha~ 
the defendant will be adequately pratedI'd thereby. The 
damages re<~overable by the defendant pursuant to this COIIIpII1'e § 490 .020. 
section shall include all damages proximately canSI'd by 
the service of the restraining order or the levy of the writ 
of attachment. ---



§ 539 

At any time afte)" the is;uing uf tbe rcstra;niny: order ()~ § 489.070, 1t89.080. 
theattac~ment"but IlO~ later than f'i~:e days <uter actual ~9.120 
notIce 01 the levy of tht: Vi~lt Ol attachment. the 
defendant may except to the" ~lIHiciency of the suretle,.___ 
If he faits to d,) so, he j;c d!,:,clir·:d to lWVt' waived all--tlClllJl&l'e § 1£9.030 
objection to them. \Vhen ex:,epteJ tv, the plaintiiT;"-
sureties, within five days fro:n serviN' of wntKn notice of 
exception, upon notice to the defendant of not less than 
two nor more than five days, must justify before the judge 
or clerk of the court in whi('h the action is pending. in the 
same manner ·,s upon baI! 011 ;'lrft'st; and upou bi;ur,~ to § 1i89.090 
justify, or if otnen: in their place fail to jLlstify, at th,' time 
and place appointed, the w;-it of attachment must be 
vacated. -

The court, at any' time after issuance of the restrainin-g-
order or the writ, on motion of the defendant, after notice 
to the plaintiff, or at the hearing pursuant to Section 
538.4, may ord~r the amount of the undertakin!.---
increased. . 

§ 1£9.220(b) 

(b) The liability of" any s,urety furnishing a bond--
pursuant to this section, if any, m::y be enforced on 
motion in the trial court without the necessity of an 
independent action. Notice of the 11)0tion shali be served 
on the persons whose liability is sought to be enforced at 
lcast 30 days prior to the time set for hearing of the 
motion. The notice shall state the amount of the claim 
and shall be supported by ,m affid,\\, it or afl'ida\ its setting 
forth the facts on which the ciaim is Ix,sed. Such n()tic~' 
and affidavit may be scnTd in accordal\('c; with :my 
procedure author;zt'o bv Ch"pkr :5 (collillwncing with 
Section 1010:). T!tle 14, !',nt 2.1udglllcnt m,IV be <'ntc-we! 
in accordance with the notice against the person or 
person" served therewith, unless such person or persons 
shall serve and file an affidavit or affidavits in opposition 
to the motion shOWing such facts a~ rna>' be deemed by 
the judge h~ring the motion sufficient to present a 
triable issue of fact. If such showing is made, the issues to 
be tried shall be specified by the court and trial thereof 
shall be set for the earliest date can venient to the court, 
allowing sufficient time for discovery. The surety shaH 
not obtain a stay of the proceedings pending the 
determination of any third-party claims. AfHdavits filed 
pursuant to this section shall conform to the 
requirements prescribed for affidavits filed pursuant to 
Section 437c. .--

-9-
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§ 539a. Levy on JJartk a.l~e(}Ullt savings and loan a..r.;-socintion 
sltan or c~rlif[cat." or property in safe d .. pooit box llot 

wholly in name or ,Iefen.'ant 

If the debt, credit, Ol' ott-or pel'SOf'"' property sought to be at:
tached is (aj any bank account, Ot" int~:rest t.hereio r nut stand~ng in 
the name of the Oerenw.tlt or def'.?mlants '"Jr s~~aI]{liHg in the name of 
the defendant or defennants and one nr more other' persons \"j;ho are 
not defendants, or (b) any so.v~ngs and loan assoclaHon shm'p, in-
vestment certificatp, or [:.cC'ount, or interest ~herein, not standlng in 
the name of the defendant "1' dcfem\al1\.;; 01' standing. in the name of 
the defcndant 01' d"fe •• dal1t, :md in O"E, or more 0the,' p€l'sons who 
are not defendants, 0" (c) p!,,0p€r~y ir. a safe deposit w',ult or box 
maintrlined by a bank, tru.st comp.any, savinr,:;. and loan association) 
or other corporation authorIzed and emp()\vered to conduct a safe 
deposit business aild rented by it to a person or persons othe>' thm 
a defendant 01' defendants or rrnted by it to one or mOl-e such de-
fendants and to one or more other p€rsons who are not ddendants, 
the provisions of 1 his sectlO:l and of Section 539 shall be complied 

§ 1+89.24O(a) 

with; othel"wiS<', the lcvy shall not be effectual for any pUt'pose an~ 
shall be disregarded, The plaintiff shall provide and concurrently C § i!89 060 
with the levy of the writ of attachment the sheriff, constable, or ompare • 
marshal shall ddiver to such bank. trust company, savings and loa~ 
association, or safe deposit corporation a bond in an amount not Jess 
than twice the amount of the plainti:f's claim indemnifying the per-
ron or -persons, other than the defendant or dt:-fendants \\'hose in .. 
terest is sought to be attached, rightfully entitled to sudl debt, credit. 
or other personal prop€l'ty (which person or persons need not be § i!89.24O(b) 
named specifically in said bond but may be rei~lTed to generally in 
the same manner as in this sentence), against actual damage by rea-
son of the taking or h01ding of such debt, credit, or other personal" 
prop€rty and assuring to such person or persons the return thereof to 
him or them upon proof of his or their right thereto. Upon deliver;::::::" 
to it of the aforesaid bond meh bank, trust company, savings and 
loan association, or safe deposit corporation shall comply with the 
writ of attachment and shall not be liable to any p€rson by reason 
of such compliance or by reason (of the nonpayment of any check or 
other order for the payment of money dra",'lI against the account 
or other credit so attached a:,d present,'d while the attachment is 
in force or by reason of ref usa! to pay any wi thdra wa! in respect 
of the share, inVfO.~tment certificate or account so attached while the 
attachment is in force or by reason of the removal, pursuant to the 

§ 487.41!o(c) 

,levy, of any of the contents of such safe deposit vault or box or by' 
reason of the refusal of such balL\{, trust company, savings and loan 
association, or safe deposit corporation to permit access to such saf~ 
deposit vault or box by the renter thereof. The bond described above-
shall be executed by the plaintiff or plaintiffs with two or more suffi-
cient sureties. Exceptions to the sufficiency of the sureties may be 
taken by any person claiming to be the rightful owner of the debt, 
credit, or other personal pt'operty levied upon, in the same manner 
as that provided in Section 539 of this code and when excepted to the 
sureties must justify in the same manner as that provided in said -

-10-
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§ 539a 

Section 539~ ~The bru.:,k}. trtL",t c;:m!.pBDY, savlng~ and .loan ~qsodatioii7'- Hot contiDued. See 
or ;;ate .deposlt corp<:>r:won to v,hcr:'. i"CY snch oond 1< d~liverrd shall _COIiI!I!ent to § /;89.240 
delIver it as (brectec by 'fj~e obhgt."€s tt~'2'r~or. Bel:OfL g3\i mg HCCe83 t(~ • 
any safe d~posi.t vault Q.r box the ban .. ~, trust c:)mpany, savings and 
joan association, or s;:tf( t.ie:rcsit COf'f,'{L-ation ,l_r.os demand p..o:tyn:ent 

. to it of all costs and P.xpenses 0:: c·rening L'-~ c'lfe deposit vault or box 
and all costs a.rld o?xpensc'S of rcpairiq; any damage to th" safe- de-

relocate to 
§ 16501 

FiD. Code 

posit vault or bex caused by !he fJpFning thet·.oof. -

----------""_ .• _- --_._._-
§ 540. Direction lUUl! eummanri of writ; undertalt.:r.g ~n Heu of property; 

state.rn~nt o.f aid1ltr'? of d{~fend;3I.~'g 1lHej. multiple w.z-its 

7~e writ mLu!.t bi:"' direet-Nl to thc- ':.f.h·.::!riif, _or a cCj~t.abl_eJ· vr mar;;;hal cl§ 487.030 
any COlltltJ' ~n which ~rol!£!·tr 0: s:..:en dt'fcIHHi.lit ;",18Y tic_, b.nd mUSt rt"quir~ 
him to attach and safely ;~(t~P nH the p:-o;"k!tty .Jf :,ut'h dl&;~ndant within hi~ 
county not exempt from attachment. 0-1' MO much of the properly of .:;uch 
defendant as may be .uffiden!. tu sati"fy the plaintiff'. demand agaiMt !lot continued. 
such defendant. the "",ount of whioh must to stat...:! in conformity with § /;87.010. 
tbe amount stated in plaintiff's affidavit fihj pUl'suant to Section (;38,--=--
not exceeding the amount of the- compldnt, un1cds .such defeJldant give him ------..... 
security by the undertaking of at !east two 5;uifkil2'nt sureties, \vnich must 
first be approved by a judge of- tb-e court is:iuing the WrIt. or if said writ 
of attachment is i,sued to another county I.he", by a i udge of a court. hav-
ing jurisdict.ion in case!! involving the amount ~peeifie:~ in the writ, in the 
county where the levy shaH have been, or is about tn be, made, or deposit 

See 

a sum of money with the ~heriff. ecn!itahle. or marshal in an amount 
suffieient to satisfy such d~mand against "uth defendant, io addition to 
tho-.e coats actually ,ncu"red to tile time of givin!; the undertaking or the 
depo.it of money with It" sheriff, coostable, or marshai, a Bum not to u· 

§ 489.310(a)-(e) 

coed 26 percent of the "moum; at the piaintiff's demand, and in no event 
more than one thousaT,d dellar. ($1,000) or in an amc'unt equal to the 
value of the property of .uth defen(\ant which has been or i. about to be 
attached. in which case to take such undertaking or sun of money in lieu 
of the property wbieh n.B3 bt-en Cor is p,bout \/} hL~ attached. -In the event that thr ~-etion is a<~:nst mol';': ~,. <in one defendant, any de
fendant whose property has been or iI; about to be nttached in the action 
may give the sheriff, constahle, or tnarshnl such undertaking which mU3! 
first be approved by the judg~ ag hereinabov" provided. or depo3it eueh 
sum of money, and the shn-iff, cOIl"tabl. or mar,hai .hall take the same ill 
lieu of such property. Such uniicr".!).kk/f, or the deposit of ouch "urn of 
mOlley. shllll not subj~ct ~uch ciefendnnt to, or make him answerable tor, 
any demand .agab~t any o~hcr d['ff~,dant, nor shall thf" sheriff. constabh'l 
Dr marshnl the-rehy be pl"event~d nom aa<H'~in!:! or be .obliged to release 
from attachment, any rro~,ert,': (,f 'lny other ci~fe:1dant. However, such 
defendant, at the iimt: of givin~~ sllch J.ndel'iaking to, or depositing 
.ou-ch sum of money with thl: ,"hcriii. come.table: or r:1ar:-thal .. .shall fHe 
with the sheriff, constabJe, or marsha! a ~tatement, dUly vr:r,ified by hi~ 
oath, wherein 3ueh df:fcnda:lt shaH 5tate th(; charad~r of hi~ title to the 
attach~ property and the man:ner in which he li.cquirpd such title, lind 
aver and declare that the other dc.te~l:d-: .. nt or (jefendant:s, in the action in 
which said undert.aking was givpn or such sum of money was deposited, has 
or have not any interftst or dair.: -of any nature ,,,'hat:o;ec'ver in .or to said 

=-

§ l£9.310(d) 

property. "------
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§540 
Several writ~ may nf'- i~stled upon the ~ame tdfil!avit ::tnd tlndc.rtaking- See Chapter 4, 

simultan£"ou.sly or- irc.,m time< ~o ti.r.12 Wjjh~;I 60 day~ ,"lft,-,,~ the filing of the Articles 2 and 3, 
affidavit a!ld uuaertak,ng, t.c. t.he :-;ht:fl:f:-:., ~'()nHablt~~, ;iT marshab of allY and Chapter 5,. 
county or (,Olmtij:p;~ whc-th€~~ or r.~)t ,Hi;.' Wl'it !,r,~'-;iously i:--'~lJed has been .Article 3. 
returned. 

54!. Securiti.:s, as defirJed in the Commercial Cod~ 
shall be levied upon as provided 0y Division 8 . 487 4 
(commencing with Section 8101) of the Commercial § • 10 
Code. 

§ 542. lustrucUons; manner of execution of writ -:---. 
The sheriff, constable, -or marshSl.1. to whom the writ is direeted and de

livered, must. upon receipt of instructions in writing. signed by the plain' 
tiff or his attorney 0(. record, and containing a description of the pro!'€rty. 
and in the case of rea! property or growing crops the name of the record 
oWller of the real property th be attached. or upon which the crops are 
growing. execute the same without delay. and if the '"udertaking men
tioned in Section 540 of this (ode be not given, &.s follows: 

1. Real property in name of defendant. 

lee §§ l£7.010, 
1i87.030 . 

-
1. Real property. standing upon the record, of the county in the n~ 

of the defellda~t. must be attached. by recording with the recorder of the 
counly a copy of the writ. together with a description of the pro!,€rty at
tached, and a notice that it is attached, and by serving an occupant of the 
pro!'€rty, if there is one upon the property at the time oerviee i. attempted. 
with a similar copy of the wnt, description and notice, or if there is no 
occupant. then on the pro!'€rty. t.hen, by posting the same in a con-
spicuous place an the property attached. Service upon the occupant rna)' be § 1i87. 310 
made by leaving said copy of the writ, rt"ecription and notice with the 
occnpant personally. Dr. in his Rb.ence. with allY !,€rson. of suitable age 
and d iBcreti on. found upon the pro!'€rty at the time service thereof is at-
tempted and who is either on employee or .agent of such occupant or a 
member of hi. family or household. Where the property described ill the 
notice consists of more than one disti_hct lot. parcel or governmental sub-
division and. any ot such ]ot., parcels. or governmental subdivisions lie with 
relation to any of the othrrs so as to form one or more continuous~ un-
broken tracts, on€ servic;e or posting ne-ed be made as to each such ron,tinu-~ 
OU~J unbroken tract. ~ 

1 a. Crops growing on real prope tty in nalne of defendant. -la. Growing crops (which, until ,evered. shall be deemed !,€rsonal prop
erty not capable. of manual delivery), growing upon real property stand~ 
ing upon the T("Cords of the county in the name of the defendant) must be 
attached by recording with the re.::orrler of the county a ropy of the writ. 
together with a description of the growing crop. to be attached, and of § l,87.3i1O(_) 
the real proiJ'Arty upon which the s.nme are growing, and a notice that such 
l{I'owing crop!! arc atta.ched ill pursuance of the writ, and by serving an 
GCcupant of the rfal property. if there i:s one upon the 'teal property at 
the time .service- is att~mpted. with a similar copy of the writ description 
and notit'(", or if there 18 no nccupl1nt then on the real property. th~ 
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§ 542 
, fh' t '.-·'~·rvire---by ptj~tiIl~ thl..' :~-~mt' lTt :i. (nn~pi!'~ . .!DllS iJ,aCt~ on • ';! re.:L! pn.·per .1/. ~:l-.;-

UiJon tht: o(:(:upant m.i.AY bc' n.ad~' uy leaving said .:opy d the wrlL ?~~~ 
scrJD!i(lD and not:.ce wif.b tb ..... f\Cl'llpant pf'r~;Oludly; or. in his abSell('t:', wIth § lJ87.340(c) 
any' perSOI), ui- ~'.~l~tabk -:l!lol' a~1d di,;cr'.'tlc'n, found ur-0;J th·(, n:,&l propert: .... 

at the tim'\.' ~.er\·;ce thd'CO,' i~ kUl!l'-ll'ted ~ and ~r<ho. i~_ dtber. ~~n e~phy~:f' ;I~:<, 
agent nf Slwh o,;:l"tll'~IJ..t C-~ :l "fJwld:l't ')~ hl:"t !a{r;J!,), Dr hOJ~,f'bo,fl. \, ht:.r~ 
tht' real property d~'~cnb{;J in thf' notkl;.~ {"on:-:.i,sL-: of m()re than (",{H' dl~~ 
tinct lnt, lJ<ln:tl ~}l:' g0 ... (~rnmt:at.(tl ::;'...lbdi\'i~ion, anti any tJf such ln~, .... pared . ..:. § 481.340(d) 
or g{lvcrnmentul subrk.'bion;~ tiC' wIt L :rctaiion to} ,U1'; ur the othE~r~ ;::.0 ct!:> to 
for~ on·e or more t~1n-:.im.wus l.Jit,r·:;ke~! t.ra..:!~, one s.~rvice (11' posti,l,i( nv~·d 
be made a:::; to ~ath .sU(·()' tvntir"w'.L~ ~tr.ufvk~l; ir;;.i).. ________ 

Wher.c\'t'r Jo(]'t)wing rtop:-; fl:)':c ht.'-c;l :it~;whcd L<W-:t'l- tr",- i1mvi::-:i':'HS (:;f 
~hi..:: :3ubdj"i~i{'Jr:. wf.i("h '''>''d ;a·_·;i.tlY Uf'!VI \,.,;',,1' jp "a1u.', UI<~' . ..:..~ p'ur"'!'::' 
t:.ultivated, t.:ar<.~d fl.)~·, h~lr"';'~"Jt...:d, p;u-;{t:d ot· ~dd, lr.{· C'iJuft !~:sl,in:; su,d~ wl'it.. 
UpOf! application (;f ~h(~ Ft:J"~O:' in ",',:ho.::lc -k";ur tbol:' writ rlH!~, and after dUl:' 
nu1icl" to the ()l,'V);.~'l' of :S<ii,i prop!"rty, may (1(r'i.'.r:t the 6h~~~'iff to bklC." pUc> 

~i'Y' 'l(m of said pl'0l·~;rt...,. and to ('urtlvat •. ('at;.: for flJ:U IH'C::il'YVt th~ ; ... amt" § 487 .. 510 
and. ;.\-hen r_c(:C$Q"lr:.', h~in·t, .. ·,t, pl]rk and sd; ~ut'h propl'rty, A1'.'\'- :-n.k~ r:J such 
pr~)p~'rty shaH b~ nlade in d:(: sam(' nu.u~n(·r that I,r~)rerty j~ .mld (1n exer:u--
Llnll ano. thf' lJroeeeds must. b~ retainc>d by ih ... ....:.heriff to bp applied to the 
:::;ath-.faction of a.ny judgment which may be reco\'~red in the action in whkh 
said writ ts i . .;~u(:l Thl~ c'ourt .~haU order said applt{'ant to ray .:'.uch ex· 
penS'-,s in ad\'anl'c jf the court may deem it proper, or may d~n'ct that the 
whole OJ' any part of ~UL";.h fxpenses be paid from {h(: jifm-l'-eds of any salt.>-
of ouch property. --

2. Real property in narr,e ot third par!,)', ----2. Real property, Ot" any jnt.('re~t thi.~-J"ein, bdongbg to the dE"fendarlt, 

and held by any other person, or standing on the record:::; of th( ('ounty in 
the name of any other pt>rson. must be att.ached in the same manner a . ...-; 
i3 real property standing upon the records of the county in tht~ name of 
t.he defendant by the provision.:; of subdivision 1 of thb sl'dion and the 
notice of atUlchrnent shaH state that the real property thel'f'in describ~d, 

a.'ld an,' inter".t of the defendant th'",,;n held by or standing on the rec, 
ords of the county in the name of such other per~on {naming him" art' 
attached. In addition, ~ similar copy of the writ, description and notic~ 
shall be delivered to ~uch otner- person, or his agt:'nt, if knovrn and within 
the county, or Ie It at the residence of either, if within the county. The 
re-corder must jndex sueh attat~hment when recorrled, in the names, both of 
the defendant and of the person by whom the property ig held or in whose 
name it stands of record. 

2", Crops grow;", on ..,al properly in name of third party. 

2a. Gro-wing etops (which, untH se'tCratl::..>e, shaH b-c deemed persunal 
property not cztpable qf manual deHvery), ur any interest thert·in. b.:JonginK 
to the defendant, and growing Ujlon real property twld by any other \>"r"or, 
-or standing upon th~ rc-cords of t.he county in th~~ name of any o~her 1'('(':)on. 
must be attacht'<l in the sam~ manner"" /l7uwirw ('tOp. ImMing upon rea! § 487 .340(a), (e)-(e) 
property standing upon the records of the county in thf;. name of the defend~ 
ant are attached by the provisions of :..ubdivision la of this se-ction, and the' 
notice of attachment shall state that the crups theroin described 0" any in-
tere.t of the defendant therein, held by, ur standing upon the cfcords of the 
count)' in the name of. such other person (n.amiug him), an .. attarht'd in IJur~ 
~mance of the writ. In additiun, a aimilar COPY' of the writ, d('strtption aHd 
notice shall be delivered to ~uch othr.l' person, or his agent. if knc:w!! and ~ 
within the couoty~ or left ut the resia(!rJce of either, if knuwn anti within the _____ 
county. The recorder must index slOch attachment wh~n l'ecfJrd(~dt in the '") 1.1\ (b ) 
names of both the defendant and of tlie persQn by whom the real pl'Op<'rty L, § 487·;rov 
held, or in who"" name it stands on the l'ecord, 
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\Vhenever growing crop:; ha\'e been :l:~t,wh('d i.Hluet' tr.t! 1~r0\',,,ions -~ 
this subdivision. which wm ,gn:~nt":y fkh:'r-i(,r:tto::- b,t '~·.:...h!{' ~Jr,).~.:,.~ prDj)~rly 

cultivated. cared for, ha'¥'('st4?-d, IJ<ifkcd or hold, tnt< court i~·."Hin~' ,:-:.l!('h 1,In-it, 
u.pon application of the r-er:<'oh in \\·ht.'~(, !'.a\'(,,- tht~ ',vri t I u'Jb, ~~nd \Ii~th Cot' 

\'v'lthobt notice a~ tht' (:O\l.rt rlirt-"'Ct.~ t~) tht- 0", U'I" I..;" ,;;~d ;:rnp('rty, m41} 

direct the shenif iv take pOfl~:es:,;.:('>"t1; vf :-:OiJ.tL ~:':·('-l"':;·).' ; .. n r ] tc ..:ult:\ak, 
care for and pre.erve th" """", and, wh0r neces""yy, h"n'~3t, park and sell § 1187.510 
such property, Any "ale of such prop<!rt:1 shall bf' rr."de in the same ma,,~ 
ner that property 1$ sold unc(!!" ~1er.:!ntion and tht\ pl"t-.ceed:3 mUi>t be- retained 
by the s!teriff to he applied ~\.' Ule satiF.f£,cUon of any judgment which 
may be reeovered ~n HiP: Mticn if! Whlt~h aaid '",~!,jt i~ !S!-',!led. 'l"h~ court 
shan order said appHcan'~ to ;).ay ~ut:h ?)-:pen~_€'s. in :'olOV8TICE"' jf the COt4rt may 
dt:1em jt proper, {:If n'..any rl!rel~t that the whole {"·r any part :of ·sueh .ex· 
pense. b-~ paid frem til< vrooe,"lds of .~O:r .,,,It· of ,<uch Pl"Opelty. ______ 

3, Deliv'T"bl~ per"" .. "l property. _ 
3. Persona! property, cap~blp ofman»al <lelivory in the po_salon of § 4a7. 't20 

the defendant, mu,t be attached b)' :aking it into cu.!ooy. When the pet·· _ -
sonal property i. used as a dwellini, such sa " housetrailer, mobilebome, or __ 
boat, the same i. to be attached by placing a keeper in charge of the prop-
erty, at plaintiff'. expe!l8tl, for at I"".t two (2) day.. At the expiration Not cOIlt1nued. See 
nf uid p<!Mod the officer shan remove ita OC<!upant<l, alld take the property Note to § 487.320, 
into his immediate custody~ nnl""" other dispoaition is made by the cour:L_ 
or the panies to the action. WhelleVu a levy umler attachment or exe<:U=---
tion shall he made 0" pel'llOlll!l preperty. other than money, or a v.ahie1e 
required to he registered under the Vehicle c.o.re belonging to a goi"g 
concern, then the officer making the levy must, if the defendant consent!!, 
place .. keeper in charge of said property levied upon, .. t plaintiff's ex-
pe!lse, for at least two da)lS. and said kceper' a f_ must he prepaid 
by the levying creditor. During said period defendant may continue to §§ 487.350-1187.370 
operate in the ordinary eon rae of blUines.. at his OWll expenee provided all 
sales are for cash and the tull proceeds are given to the keeper for the 
pul'p01l<!.' of the levy uni"". 6the .... ioe authorit.ed by the creditor. After 
the expiration of said two days the she<ilf, constable, or marshal .ball 
take said property into hi. immediate J)08IIe'ISion unleM other di8poeition i. 
mAde by the court or the parties to the actiolL .-

4. Deliverable pel"1!ona\ property; deposit tor n:pe ...... of taIrlRg and 
keeplq. . 

4, In eases where the sheriff, cODAtable, or marshal i. instructed to ta~ 
into posIIession pel'l!o"al property ","pabio of man\ll1! delivery, whether the 
same i. to he placed in " warehouse or in custody of a keeper, the sheriff, 
constable or marshal shall require, as a prerequisite to the taking of such 
property, that in addition to w!itten i".tnletio". lhe plaintiff or his at·· 
torney of record deposit with the .heri!f, constable or marsha!. a 3um of 
motley .• ufficient to pay the expenses of takinlt and keeping safely ,aid 
property for a period not to .xceed 15 days. I" the event that a further de~ . § 4a7.05O 
tention of said property is required, the sheriff, <"nstable or marshal must, 
trom time to time, make "Titten demand upon the plaintiff or hi.. attorney 
for further depo8it.~ to ('-over est.imated expens.e~~ fer periods not to exceed 
five 00)" elicit. Su~h demand must be served as provided in Section 1011 
of this code, or by depositing such notice in the post oWee in a sealed 
envelope, as first-cl.as registered mail. postage prepaid, addressed til the 
-person on whom it ht- served at his last known oUke or place of residenN". 
In the event that the money so demand"" is not paid, the .heriff, ronstable 
or marshal .shall release the property to the person or persons from wh~ 
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the ~~.lrr,(: '.q)':, :';lKt::\' ~!';-'l.·r(·· -;itdH be r:,:'l ;:;H:d:~)' Ul!(Hl tn:~ ~-l£::''ft nf t.h-e S:"2~ 
eOflat8bl", vi' f;·;~:d·!'.L:~ ~" t;_~;-.J· ,-,r [;',)(-1 :.;: ;,_'c.-n·i,l pr':"~'C':-l:: il-nl.-:.s,:; tf,~· rr~:h'i3ions 
of ~hh ';edi,)~'. ;-:..hail ;-.,:~\'., L bt ~ -.d j / C(:·lflr,]jU' -,·,'itG. 'l-:'1 ... ~i·e 5haU be !~('- ha· 
bili~y upun n,.? r':lrt. ,,0: tL·~ ;l;-'l/'ri~'f, . <d;?bi,; C-!' r .. h:{-,:-;'1a\' ,:itnf'f tc, the: Fia-'n~ 

tiff u!' ~-: '::;_·f{:;n~)'lr.~ : ~_ L.-:;., ::~~" -;~ I:', t\~:~·.:, in)-.. ::y ;:r uJrr.ag,~ Co::' ;~:ly kind to 

peri;")T.~aJ pro,f.k:rty d'-I.·at-l .. ~f ~.anL. 1 .-:>:>fi \''21"r' .:] ~'l {L~ f!r-'8se-::etOn of the 
sheriff, con~It::~bl\: t:) mar-.-j:·,,! (.:otte.,· 1!~ a \-,·t1,:,,{'iloq~;;;:- rJr .in th(· cust.ody of a 
kecp~:r or 'C.i1 r~)uk L C' ::r~-;il :: ~i'11rd;-.)t.,.,,~~ t:.j\J\-3.~ ".('j.: .!i.heriff. (;l;nstabL~ or 

§ 487.060 

narsn:,.1 shad i>~ n< :;';f~;lt .if: .C~ caf{~ U' ha~~Ji~fLg 01 Chi' j:>T(J:*rty. _____ ---

as !fw,;;:d,_'e :n ~:'.;.ttjC;1 f.~0 . .6. df>'jt~l. tr€'d i tJ. r:;d;:rnlclt-~. >-wd otnl;!r pera-o-nal 
l;ro;}.::n.y fl(Jt car'a!:.)..;: (.~ iUa!W[',,1 (k~iv .. ~r-:' .~~·;::·l 1:1-.:. ';i.tt;-:s'~hi;Cd by leavi.ng with 

§§ 481.320, 
1.87 .380-~ .400, 
487.440 

tb*: ,'-el'.30n£i ow;.))): .;nch ~!~bt::;;. 0:" hr:'t-in,;; 10 i:"d;$ IW3~t'-fi5[On, f_~r u:cd.:.>-r his-----
c(;ntro~. such cre-di~,~ ii.l~d other ;J~:u_,_1(m~=i,1 .'''Jfcf-.('rt). ,or ~,;ith hi,:,; agent or~ iR 
tne case -cf a coqY\fD.t~-r..-n, ,,\-i~.h ·;.ne ~~"'t::sitk:1;.t of the CO!'llOl'Jtioh. vice
president,. klC!crctary. ASi\IIintJlnt :.J;~;::r~t-2.ry, c-aahier. or managing agent there:-_----
('Jfj a CO-Pi of the \Orr-it, and, if !nc (>~wahd s.~ stat~d in the writ does not ex-
c('~}d three hur:dr':l1 U~'}nH[S U:?·Ou-) <2'.'wiUBive or interest. att-o-rneytlj fees and 
costs" a copy of tbf; comp':~tint :n tt~ H~tii)n ,frem whkh the wr-it is~ued? and, 
h ~'N?'rY Nt.Se j .::. lj(;ti;:'.'~:. tr.a.t- th: ;.It:bt', L',t,ilnf; Ly him to the defe.ndant, or the 
c-ri....aiw ilnd oth~r ~ ?i":ion,1.t property if" his 1J"}B~iei:lsion. or under his control, 
'~":!Lnging to in;; ,!,'-f'!?G '~aH·t, !t.rr ~~,tt:;~ch'':d il~ pursuance c: s\l.ch writ. Hmv:-a -
{:'!er, wile-ne\"€t' a jU~it,{lt'.lt hail. l--':'~:i' attached under- th~ provisions of this --n.sr 420 
iHtbOivis!on. H. cOPl 0-:: t.hf; ',rrit ::lrd noti""i:: .::vw.H be I!l.i!d in the acti(;n from • 
which t-h2 iU\\~"nli~~:t ~~~'(lf~ &'TI(;_ -;:;,~·;'veJ uP-:')iIi, th~ ~udgment creditor of sut~ 
sdk,fl, !-!OW2-llf!.·, (:;:::}t:... owb~; ~.l t_:._,~ t.erE.:W:.l~HJt by W1Y of the foUowinr----. 
f)u'!oci aJ ill.&t.itu !,iO-"~'L ~..:.) bank"); ~ ~-:.) :l3vifigS R.t.'1d. loan associations; (e) 
titi-e ins:n-au..:.e '~('.l1,;p.jLr!i:-~s {lr Ul:~dei"wra1en titte co::npJ.nie:i (as defined in 
Sf"i;tion 124,12 of th~ lWtUTan:;::~ ('>!i:~~~; (t.n ~!!cu,,,,trie.l loan companies (as 
e,;,t;;fbed in ~ec-tiv;1 130U2. ef t!J.r; r~~i. ... t.dd Cork), n,,:ainwininr branch offices, 
OT credits or O~:~f.'::" W-tTO·,:,,·-:;1 [}Tf'.p~_~':_~' .. ,..h<:th",~~ m' ;101 the same is capable 
c-t r.w.m.:.:a.t d ... "liv(~l'r. ;;,dC'l:t;' il,b ~..::- U,I.~ .rcf~'n,~,~:}t ~md j;l the posse8!::iion of or 
UIldt:r the c.o::.ntrol (;,fSLli.~~; fi..n_andal :Ti.stitutic..ll s,;lall be hth.ched by !eaving a 
C-O!jY of tb~ \",.Tit ar,d' ~t;~ nut Ice. \.cgdhet' witt. a (;(\111 of th-2" tom])iaint if re~ 
quir-crl herHmcer~ wiH! the IDlH:rJ.8e-l' >.< ot..h~r o:::~,~..:,. of ::n.h:h firulneial jnsti* 
hlt1Cn. at ~be offi{'t: 0\ br-nr:cL ~::<':T,,~O: ~-it ',vhi('h the- account evidencing ;,iuch 
il1debtedne;:;:~'i'. (i-f n~c ;:\,-ft-~it.c;.Jt b (:cl'-:'Tied. or '?!{ wh~\~h SU(~h fina.ncial institu· 
!ion has creaits.;}f fithe-r }:k!.t",1_':.H:"l p;operty b-t:-1,)l:H-:i"."lg to th~: u.o:fen.iant in its 
pos;:)€Sijior! or UIlOi2:r tU {,Jn~rai; J-.iiid 110 ;:;,It-~!.rhment shall be effective as to 
j.~'Y dct-t O',~j[;;; b~' s~;.d-:. fin.a;~daj ~ngt~ti.it-io~t if the ace-c..unt {'viJ.encing such 
fnciebt.edne~ is ca-rr-itd"rn. .;:.n I')ff:l:~ ~.)r ~;:[!r:r.h thereof n,'}t so 8erved. ar as to 

§ 487.040 

;&.ny c-rcditJl or i.Tth,-~}· /J,,-,~Jf)r:al prr-:",::.tt.li i 'J it:\ y-o::;gef!St-or .::or- under ;ts con_trol ____ 
~f< :my -oHic";: 01' ~-'~<rtnch t:n~':e~)f ,·,·'}t ~"} .se~\'!.:'{L --------

6. V{hen ~~he(.~~g, dr::t.ft--;, n:.(';.:.:~~' oder~ J.nd cth~;r (Irdl.~rs for the with
c.rawal of mOct1<?y fr'nr II bankin.;; c()rp{)rit~i,'}:n (.r ao-:"ls{Jr:iatiotl, the Unite<i 
State:., any stat-:: or ~lUbH(:: t.ntity wjthin any ~.iab';, payable t-.) tho defendant 
or jucig .. nent debtor- 01: dem~ind, rowe into tLe fJo.;;;s"2s:~ion of a IcvYlng offie-er 
under 2. writ of attachment or eX'?;~Il!iJ~i1 t~-.! ~.J-.(~r~fi, cDn~tahle, or rruLrnhnJ, 
t;J: whom the writ l:'! dirsctf.::l .a!F~ ddi\'~r-edt ;~hali pr{~mptly thereafter en
dOl'!le the same and present. Of C,:USi: the S_-1me to be_presented, for payment. 
?he sheriff, i:O;I!!.tfLtJk, or m~~.rs~lsl ~han endo:"'}£.! such theck. draft, money 

• 



order or uther orde-:r 1;Jl" Llh' .". ~tbC:t'~ wal 0: n"\(((.e.y t,y v;rir.inM the T.ame of 
the deI-~nda:}t. or iudglnent ... i"'i;t.)f l.herfl':O, J;i:d tt~ name and official title 
()f the officer ~ri"lkir'~ f h2 J.:!'\,;- wEh tt(: l"t.a.t~rrte!~~ tk~i~_ 3!lCn endOl'Sf~m{mt i~ 

made pursuant to levy of ,".,'tit Qf }\nadl,,::':!c-n~. (f,;- execution and ,~riving the 
title- of court and i:aUy.e ~n whid .. ~rc-h "'Nr'.t was .1~lWd, snd such -e:ndorw
men! shaH be ~l.'f1~cit.:nt ewJon;";;l :>nt B.nu :.'~ ~ '·.nktng (IJrporl,ti.on or ~!;oci
ation or :r>u.biit entity on wticX. ·i;j;,5 \..he~t. dl'~ft.J money ot:'der or other 
nrder fQl' the withdt~~ws~ oi mml-ey !!J. ,!t\;l"\io1'i shaH ... '1C'!l" any HabUity to any 
person, finn cr corporation b:; r{U.5O";1 of pRy~ng f;O !fJch ofl~eer such check, 
draft, mooe",! 0rdcr or o~i.ler otdcr f;;r wi d1.jH'l.wz.l of rocney by reawn of 
such, endors'I!mc'lt, tlf1l~ 3~1il:n the of::f~t::"~!'" mairil1g thl';: 1,;vy incur s.ny liability 
by re8300 of h)~ i!r,0c:r-si,~g rmd rJ:re,:-.~';i:i..ip.£ f0!~ sl,d obt&ininl{ pay.ment of 
su,!h check, {!rf.<ft. rno;~e? orjer or (itllt'i'" ordi!-r fos. .:.he payment of moneY; 

provided. hOWt:Vl'~~, th~1. n."::: ft:nez o' credit re811ltlng- !rom the payment of 
Inch che&~ dra.ft, m.O}:l,;,), order or ~jthe: i),:"der i'~)i· , .. dtbdrawal -of money shall 
be held h;; s~dcl oific.'~i:' 3ubjt"f~t to t.he L,vy of ~1aie writ of attachment or 
execution. H it alipe;.LC f~"ur.J tho:- f.3 ... :.e <J1 duch eheck~ rlrhit, money order or 
otber order for tile withdrawal cf money that the sarne has been tendered te 
the defendant 'II' jud:,ll1ent oebtor in satisfaction of II claim 'IT demand and 
that endor""ment there-of sh;dl ho considered ~ release and SAwfoction by 
defendant or judgment det-tor of such claim or demand, then, in 2uoh event. 
the officer makin>r d,c levy shalt not e"dol'S(' said check, dratt, money \>rder 
or other order for th€ withdrawal of money unJ .... the defendani or judg
ment debtor .hall fir", endorse .the SI,m" to the officer making the levy; 
provided, Imwevee, tMt jf sajd dcfend:.nt shall not endorse said check, 
draft, money order or other order for withdrawal of money te the officer 
making the levy. said officer may thereafter hold such ch..,k. draft. money 
order or other order for the withdrawal of money subject to such levy and 
sball int'Ur M liability to the defendant or judgment debter or te any other 
person, firm or oo'1-<lration for delAy in presentment of the SAme for pay· 
menL 

--------

542.1. :-'lot·.;\.'ithetlmding the provi';ions of Section 54~ 
a writ of attachtllent shan oe !evJeJ 11pon any equipment 
(a,- defined in the Commerci8! Code) ;other than a motor 
vehicle 01' boot required to be reiSistered, belonging to 
{he defendant by tilt' filing of a notice with the Secretary 
of State, wbich shaH be signed by the sheriff, constable or 
marshal and shail contain the name of the plaintiff as 
lienor, the name of the defendant as debtor and shall 
indicate that the plaintiff has acquired .m attachment lien 
in the equipmer,t of the defendarlt, The form of such 
notice shall be p ['cscribed by the Secretary of State and 
shall be filed and indexed by him in accordance with the 
provisions applicable to financing statements in Division 
9 (commencing with Section 9101j of the Commercial 
Code. 
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542.2. (ll) The fee for filing and indexing eaeh notice-
. of attachment lien or notice affecting a notice of § 487.350(d) 

attachment lien in the office of the Secretary of Slate is 
three dollars (8.1i. '.-

(hI When a notice of attachment lien has been filed--
and the plaintiff, for whatever reason. no longer has an 
attachment lien in the eqt~ipment of the defendant, the § 487.550 
sheriff, marshal or constable shaH sign a notic~ to that 
effect for filing with thL Secretary 01 State. 

(c) A filed notice of Atachment hen i, effective for a:--"§ 487 .500(c) 
period of five years fron~ the date of filing,' The 
effectiveness of the filed notice of attachment Hen lapses--
on the expiration of such five-year period unless sooner § 487.510 
teminated pursuant to subdivision (ll) or unless a notice 
of continuation is Rleci purmar!t to Section 542.4 prior to_ 
such lapse. -

542.3. Upon the request of any person, the SecretarY-
of State shall issue hts certificate shOwing whether there 
is on file, on the date and hour stated therein, any notice 
of attachment lien, naming" a par~icular person, and if a 
notice is on file, giving the date and hour of filing of each 
notice and the name of the plaintiff· lienor . The fee for the 
certificate issued by the Secretary of State is two dollars 
($2). A combined certificate may be issued pursuant to 
Section 7203 of the Government Code. Upon request, the 
Secretary of State shaH furnish a.. copy of any notice of 
attachment lien or notice affecting a notice of attachment 
lien for a fee of one dollar ($1) per page. ___ 

542.4, When more than four years and six months has
elapsed after the filing of thE' notice of attachment lien 
and there is no final judgment in the action, the plaintiff 
may, upon notiee to the defendant, apply to the court for 
an order directing the sheriff, marshal c·r {'omtable to sign 
a notice of continu~tion of Holiee of attachment lit>[] for 
filing with the Sec'retary of State if the lien ,s still in dfpct 
under Section 542c. 

The court shall issue the order if it finds that the lien 
has been extended or the court concurrentl,' extcnds the 
lien under Section .542c for a period beyond the 
expiration of the five years specified in St~ction 542,2, 
Upon issuance of the order, the sheriff. marshal or 
constable shall sign a notice of continuation of notice of 
attachment lien for filing with the Secretary of Stale prior 
to the lapse of the notice of attachment lien. Upon timely 
filing of the notice of continuation, the effectiveness of 
the original notice of attachment lien is continued for five 
years from the time when it would otherwise have lapsed, 
whereupon it shall lapse thereafter in the same manner 
as provided in subdivision (c) of Section 542.2. ____ 
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§ 542a. Li,;n nn r"Al estale; time effective; durlLtioa; termination; 
extension 

Th" lien of the attachmen t on real property attaehes and becomes
effective u[)On the recording of a eepy of the writ. together with a 
description of the pror...erty attaebed, and a notice that it is attached 
with th" county recorder of the county wilerein said real property § q(l5.5QO{a) 
is situated; provide-d, however; that in the event that the ~hpriff, 
constable, or marshal does not ,:ompJete 1 he execution of said writ in 
the malUJer prescril>c"'<l in Section 542 of this cooe within a p"riod of· 
15 days n"xt following: .aid recording in the recorder's ofiice then s~id 
lien shall cease at the expiration of said period "f 15 days. --:< 

The attachment \\'h(~ther heretofore levied or hereaftpr to be 
levied shall be a lien u;1On all rea) property attached for a period of 
three year;; aftH the date of levy unless sooner released or discharged 
either-as pmvided in this chapter, or by dismissal of the action, or by 
the recording with the recorder of an abstract of the judgment in. the 
action. At the expira.tion of three years the lien shail cease and any ~ § 487.510 
proceeding or proceedings against the property under the atiachment . 
shall be barred; provided, that upon motion of a party to the action, 
made not less than five nor more than 60 days 1),,[01'0 the expiration of 
said period of three years, the court in which the action is pending may 
extend the time of said lien for a period not exceeding two years 
from the date 011 which the Ol"iginal lien ~'ould expire, and the lien 

. shall be "x[('ndt'd for the period specifiM in the order upon the record-
ing before the expiration of the existing lien, of a certified copy of the 
order with the recordel' of th" county in which the real property at-
tachl-d is situated, The lien may be extended from time to .time in 
the manner herein prescribed. _ 

542b. The service upon the defendant of a notice and 
order pursuant to Section 538,2 creates a lien upon all of 
his personal property subject to the levy of a writ of 
attachment pursuant to this chapter and owned by him § 485.110(a) 
at the time of such service or the proceeds thereof. Such 
iien, however, shall not be valid as against a bona fide 
purchaser or encumbrancer for present value or a 
transferee in the ordinary course of business. Such Iie~ 
shall terminate 30 days after the service of the notice and § 1tB5 .1l0(b) 
order upon the defendant; except with respect to 
property upon ~hich a writ of attachment has been 
levied during that period and upon the filing br thif::' 
defendant of a proceeding under the :\ational 
Bankruptcy Act or the making by the defendant of a 
general assignment for the benefit of creditot's, such lien 
shall terminate with respect to all property upon which 

§ !£5.110(c) 

a writ of attachment has not been levied prior to such_ 
event. The levy of a writ of attachment shall perfect the--
lien created by the service of the notice and order against 
a bona fide purchaser and a transferee in the ordinary 
course of busine~s and the levy of a writ of attachment in 
those cases where it is not preceded by the service of a 
notice' and order shall create a lien upon the property 
levied upon which is valid against all third persons . ..___ 
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542('. ,\n attachmt'nt 0f persond property shan:--
unle" sooner released or discharged, ('ease to be of any 
forc,,' or efft>d and the t:wnertv levied on shall be 
rpjeasf'd from the opc'rati~\n ;;r the ~,ttaehment at the 
expiration of cne year from the date of the levy of the 
'wril links., a notie(' of rea dine's, for trial is filed or :J 

judgment is enterpd again,t the defend.mt in·the action 
in which the attadllTIof'nt was Issued withm that period,'in 
which case the attachmen~ "hal! continue in effect until 
relcilsed or vacated "Her jlldgment as prol'ided in this 
chapter. However, upon motion of tht' plaintiff, made not § l£7. 510 
less than .to nor more than 60 days before the ex piration 
of ,net; period of one year, and upon Jlotlce of not less 
than five day, 1.0 the deieadant, the court in which the 
Jction i.l pending rnay, by order filed prior to the 
expiration of the penod, extend the duration of the 
attachment for an additional period or pcTiods a, the 
court may direct. if the court is satisfied that the failure 
to file the notice of readiness is due to the dilatoriness of 
the defendant and was not caused by 3J1y action of the 
plaintiff, The attachment may be extended from time to 
time in the manner herein prescribed. ----

§ 543. Third party indebted 10 def"ndant or ""sse"sing or controlling 
property or cre{Htg of dt!:fendant ~ exception -Upon recct,;,-ing information in writing from the plalntiff or his attorney. 

that any pCl'.:lon has in his j)osses!don. or unrter his controL any credits or see generally 
other personal proP(,,~,V bdDnging to the deirnda"l, or oweo any debt to the § 1j87.030 
defi'ndant, the 8heriff, constable, or ma.rsh:.i.! 9-haJ! :-;er\;'[' upon :-oul'h person 
a copy of the ","~rit. alld a not.ice that ~mch l:Tf:dit~, or other lJrop(~rty or debt~ 
as the 'case may be. are att.l.ched in pursL:\n('~ vi such writ. t!xccpt tha.t---
earnings of the defendant for his r-er:sona' . .;er\'icc.<; are t:xernpt from attath w see § 486.010 
ment, as providt'd in S:eetion S90.6. -

, 
. § 544. Third party inMbted to defeDiiant or possessiDg or ron

trolling property or crei/its of ilefenilatlt; liability to 
plaintiff; release of attachment or garnishment 

All persons ha\'ing in their possesslon, or under their control, any 
~redit:s or olher personal property ,,:long;ng to .the defendant, or owing § l£7 .330(b) (c) 
any debts tl) the defendant at the trme of sen,cc upon them of a copy • 
of the writ and notiee, as provided in this chapter, shall be, unless such 
property be dcliwred up <.lr t .. "nsferred, or su~h debt, be paid to the 
sheriff, constable, or marshal, liable to the plaintiff for the amount of 
such credits, property, or debts, until the atutchrnent or garnishment 
be released or discharged ot' any judgnH:nt recovered by him be sat-
isfied. -
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The levYlng officer sha.ll release such attachment Of gaY'nishment-
in full or in part as required1 by i~'">uing a wri Hen rd('ase addressed to 
the perron servl~d \vjth the copy of th-(>' writ and nottcp, upon (1) writ
tt"n direction of tht~ pl:lintiff or his attornQY, or (2) upon receipt by 
the officer of un ol'det~ of the court in '\yl,ich tJ1C action is pending, or a 
certified copy thel"cof, discharging 01' dissolving the attachment or 
garnishment 01' rdea.,ing th,' pL"Operty; prc>vided, no appeal is per- see § J,B7.550 
reeled and undertaking executed and filed as prnvided in Section 946 of 
this codc or a cf'rtifieatf' to that effeet has been issuc',l by the clerk of 
the coUt't, or 1.31 in aJl other cases provided by Inw, ThO'(' shall be no 
liability for sueh pCl'Sons acting in conformity with ,'uch releases or fO!' 
such offkcl's l'dt\~~sing such <111achments or garnishments in ac(:ordance 
with the fon:·goillg. ~ 

§ 545, Third party indebted to defendant or po.sessing or controlling 
property or credit. of defendant; examination 

§ 491.010(a) 
Any person owing debts to the defendant. Ot having' in his possessioO:-

or under his control, any credit. or other peroonal property belonging 
to the defendant, may be required to attend before the court or judge, 
or a refere. appointed by the-court or judge and be examined on oath 
respecting lhe . same. The defendant roay also be required to attend for<=::::: 
the purpose of giving informati<m respeoting hi. property, and may be § 491.0lI0 
examined .on oath. The court, judge. or referee may, after such examjna-~ 
UOD, order personal property, capable of manual delivery, to be delivered 
to the 8b~riff, constable, or marshal on sueh terms as may be JUBt, having 
reference to any liens thereon or daims against the same. and a memoran
dum to be given of all other personal property, containing the amount 
and description thereof. -

U the defendant or other person ordered to appear pursuant to this
seetion fail. to do so, and if the order requiring hi. appearance has been 
served by a sheriff, constable, marshal, or 80me person specially appointed 
by the court in the order, the ju,dge may, pursuant to a warrant, have 
such defendant or other persall brought bdore the court to answer fo!:...-
such failure to appear. 

8 545.1 Eum.nation.; atten.dance of persona outside counly; 150 mile 
limit 

No person shalJ be requi .... d, pursuant to Section 545 of this code, t-;-
attend before a judge or referce outside of the county ill which he resides. 
or in which he has a place of business_ unless the distance to the place 
of trial is les. than 150 miles trom hi. place of residence or place of bu.i· 
neS8. -
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§ 545.2 Order for .xaminatlon o! defendant or ga.-nishoo out
sid", ooonty of residence 01" plaoo "f business 

§ 491.030(a) 

\Vhen a d~fendant or a garnishee does not reside or have a place
of business in the county where thf: act jon is pendingl an order for his 
examination, authorized by Section 545 f>t this code, may be made by 
any judge of a court of similar jurisdiction of th(' county where the 
defendant or garnishL'e resides or has a plarce of business. or if no 
court of similar jurisdictbn is in ihc county, by a court of higher ju
risdiction therein, upon [iiing with the clel'k or the judge of the court a 
certifieti copy of the cor,lplain~ in the pending acUon and upon prP~ 
senting to the judge of the court an affidavit showing the exlstenc:£.
of the fa('~s f~quir{'ct t:-J Le Shl)I,.Vn hen,jn. At the tirne of filing the-
certified copy c)f the ,"ompJai;1t, there &hall be paid to the clerk or 
judge, as and fo;' a filin;:: fee, t11e sum or four dollars ($4) when filed 

§ 491.030(b) 

m a justice COUl'!; th" 3um of f;v~ dollars ($5) when filed in a superior 
court. ----

§ 545.3 Witnesses; compeUing appearance; testimony -In any proce~dj~ for n,e examination of a defendant or a gar- § 491.0Ji0 
nishee undel' thb chapter, witnesses may be required to appeal' and 
testify before the judge or feferee' in the, same manner as upon the , . ---trial of an issiJ". 

§ 546. Inventory; mpmorandum; time limit 
'I'he officer levying the attachment must make a full inventorY- § 

of the property attached, and return the same with the writ. To en-
able him to m~k" such return as to debts and credits attached an<i= 
othel' personal property not in the possession of the defendant, he 
must request, at the time of service, the party owing the debt or hav-
ing the credit or other personal property belonging to the defendant 
to give him a memorandum, ,;tating th~ amount and description of 

. each, within 10 days after such sen'ice; and if such memorandum § lKI7 .33O(d) 
be refused, he must return lhe fact of such refusal with the writ. The 

. party refusing to give the memorandum within the time specified 
may· be required to pay the costs of any proceedings taken for the 
purpose of obtainjng infoI1nation respecting the amounts and descrip-
tion of Sllch' debt; or credits or ~ther personal property. -

§ 547. Perishable property; sale; custod)' of proceeds; collection 

of debts IWd credits attached 
U any of the property attached be perishable, the officer levying 

the attachment must sell the same in the manner in which such prop
erty is sold on execution. The proceeds, and other property attached 
by him, must be retained by him to answer any judgment that may be 
recovered in the action, unless sooner subjected to elWCution upon 

§ 487.510 

another judgment recovered previous to the levy of the attachment.:-.. 
Debts and credits attached may be collected by him, if the same can-
be done without suit. The receipt of such officer is a sufficient dis- § IKl7 .520 
charge for the amount paid. - . 
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§ 547 a. Receiver for perishable property OK to cultivate. care for 
and preserve propt'rty; sale; p~eeds; fees; expenses --Whenever a writ of attachment is issued and the holder of such 

writ desirL'S to attach, or has attaehed, pruperty WlllCh is perj~hable, 
or which will greatly deteriorate in va1u~ unless properly cultivated, 
cared for, harvested l packed or sold. H1e court issuing such writt upon 
application of the holder t hereof, and after <ille notice to the owner of 
said property, may ap!){)int a receiver to take clmrge of said property 
and to cultivate, care for and preserve the same alld~ when necessary, 
harvest, pack and sell s\lchproperty. An}' sale of sllch property shall 
be made in the same manner that pro{l<'rty ii; sold on execution and 
the proceeds must be retained by such rt'c"Civer to be applied to the 
satisfaction of any judgment which may be recovered in the action 
in which said Wl~t is issued. The court shall fix the fee per day 
of such receiver and may order said applicant to pay "uch fee and 
eX!)enses of said receiver in &dvance if the court may dcpm it proper, 
or may direct that the whole 01' any pan of such fee and expenses be 
paid from the pro~eeds of any saJe of such property. _ 

, 
§ 548. Sale; prerequisites 

. -Whenever property has been tak,m by an officer under a writ 
of attachment and it is made tn appear satisfactorily to the court. or 
a judge thereof, that the intert'St of the parties to the action will be 
suhserved by a sale thereof, the court or judge may order such prop. 
erty to be sold in the same manner as property is sold under an 
execution, and the proceeds to be deposited in the court to abide !be 
judgment in the action. Such order can be made only (1) after notice 
to the adverse party or his attorney in case such party has been per
sonally served with a summons ill the action Of, (2) after an order of 
service of swnmons by puhlication has been made. -

§ 549. Thim party claims; personal property 
In cases where a third person daims, as his property, any pe;=:-

sonal property attached, the rules and proceedings applicable in cases 
of third party claims after levy U!lder execution shall apply. _ 

§ 550. Sat·isfaction of judgment; proceeds of p"rishable property 
sold, debts or credits collected; sales under execution; 
notices . 

If judgment be recovered by the plaintiff, the sheriff. constable;'
or marshal must satisfy the same out of the property attaehed· by 
him which has not bet>n delivered to the defendant, or released be
cause of a third party c]aim, or subjected to a prior execution or at· 
tachment, if it be suffiCient for that purpose: 

1. By paying to the plaintiff the proceeds of all sales of perish· 
able propeliy sold by him, or of any debts or credits coJk-ct~d Ly him, 
or so much as shall be necessary to sati;;fy the judgment; 
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§ 550 

2. If any balance r,:'·main du(~, '1nd a~l e:xccuilon shall hnve bec:n 
is,.;;-.ued on tlH: jut;gmcnt, he Ifn:st ~~ll -dflder the eX2cutJOn 50 much of 
the property, real Dr personal. as m:1-Y be ll('c('ssary 10 satisfy the 
balance, jf t'nough for that p~.n"Posf' .rt':main in his hands. ·Notices vf 

. the sales lnust be gi\'("n, nnd tJw salE'S' c(){uluctcd a.3 in other casE'S of 

§ 684.2; see Kote 
to § 1187.551 

sa]es on executior;. --

§ 551. Rala.r.ce· due oU'ter a.pplyillg llrocec;d£ ,,{ "ttatoed property; 

coO~etion; retum of surplus -If, after selling all the property attached by him remaining in 
his hands, and applying the Pl'ocecr:'.s, tc'getl1er with th,> proceeds of 
any debts or CI'"roits colleclI..a by him,.ooitJding his fees, to the pay
ment of the judgment) any IJalance shaH remain dUt\ the shel'lffl con~ 
r.-::-ahle, or ma.rshal IT.iUst proceed to coHect such balance. as upon an 
execution in other eas~s. ~':nenever the judt~ment shaH have been 
paid, the sheriff, con..'<table, or mal'chal upon reasonable demand, must 
deliver over to the defendant the attached property remaining in his 
hand~, and any proceros of the property attached unapplied on tQ,!..--
judgment. . 

§ 684.2; 8ee Note 
to § l!87. 551 

§ 552. Actions Gil undertakings, ---WHEN SUITS MAY BE COM:'IENCED ON TIlE l'NIJERTAKING. If the K t t'-ued 
"xecution be returned unsatisfied. in whole or in part, the plaintiff 0 con..... here. 
may prosecute any undertaking given pursuant to Section 540 or relocate in chapter 
Section 555, or he may proceed, as in other cases, upon the return vf an on execution? 
exe.:ution. -

§ 553. Judgment for defpndant j rell'aS(" {If pr~)p('rty and return of pro
ceeds; - increase in and ci)ntiftuane~ of undertaking 

If lh. defendant reco\'ers jud;;mcnt aga",,, the phlir.tiff, and no timew 
motion fot vacation of judgment, or for juc!:gmerlt j-wtwith.s.tanding the 
verdict, .or for- a new trIal, is filed .and served, and no appeal is perfected 
and und~rtaking executed and m&d as provided in Section 921 of this § 1187.551 
code, any undertaking f{!ceived in the action, all the pl"O{!:eeds of sales and 
money collected by tbe ,hen rf, constable, or manha! and aU the property 
attached remajrlirig-.in such officer's h2nds, must be delivered to the de-
fendant Dr his' agent, the order of attachment be discharged, and the prol!:--
erty l'<'l"ased therefrom; provided, that nt any time after entry of judg::--
ment and befor~ perfection of t.he appeal under the pr6visions of Section 
921 of this code, upon motion of the defendant, the trial court may oNier 
an increase in the .a.mollut of the- original undertaking on attachment in 
ouch amount, if allY •• s iJ Justified by the detriment reasonably to be an-
ticipated by continuing the attachment. Unle •• sueh undertaking shall 
he executed and filed by at least two sureties within 10 days after 8ueb 
t>rder, the order of attachment shall be discharged, and the property re- § 489.410 
leased therefrom, 'rho suretie. may be required to justify before the court 
within 10 days after the undertaking i. filed and if they fail to do so, the 
order of attachment shall be discharged and the property released there-
from, if an order increasinll the undertaking i. made, the amount of tbe 
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§ 553 

undertaking on appeal required by Section 921 oJ this code shaB be th~ 
same u.s the amount fixed by the trial NJu,rt in said order. Neither the 
pendency nor granting of a motion timf:'ly filed and s€'"rved for vacation of' 
judgment; or for judgme:-nt notwithy;landing the ve-r(Hct or for new trial 
~haH ("ontinue force an attachment, unleg~ an undertaking be executed and 
filed or. the part of the mo, ing party by at le""t two sureties that the 
moving party will pay all costs 2nd damage.~ sustained by continuing the 
attachn,ent. The undertaking may be included in the undertaking speei-
lied in Section 921. If not so included, the .,arne procedure shall apply a.' 
in case of an undertaking pursuant to SeeHon 921. ___ 

§ 553.5 Release from attachment npon ftling of undertaking on 
appeal 

\Vhenev~r a defendant appeals and the enforcement of the judg:"
ment against him'is stayed by the filing of a sufficient undertaking 
on appeal a~ provided b~ this code, all property of said defendant 
which has been attached in said action shall be released from the at- § 489.420 
tachment levy upon the justification of the defendant's sureties, or 
"'Titlen waiver thereof, or upon the failure of the respondent to ex-
~pt to said sureties within five days afler written notice of the filing 
of the undertaking. If the officer's fec..> for services rendered on the 
attachment are unpaid, such officer may retain so much of the prop-
ert.y or proceeds thereof as may be necessary to pay the same. .---

§ 554. Application for discharge of attachment; undertaking; 
_,order; delivery of property; justification of sureties 

Wh~never any defendant has appeared in the action, such de:-
fcndant may upon rea.'lOnable notice to the plaintiff, apply to the court 
in which the action is pending, or to the jUdge thereof, for an order to 
discharge the attachment wholly, or in part; and upon the execution § 489.310 
of the undertaking mentioned in the next section, an order may be 
made releasing from the operation of the attachment, any or all of 
the property of such defendant attached; and all of the property so 
released and all of the proceeds of the sales thereof, must IX' delivered 
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place 
within five days after the notice of thE' filing of ruch undertaking. -
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§ 555. Undertaking for ,lill<'.barg" of attachment: SUN'ties; 

amount; jusfJficannu 

Before making such order, the court i'::r judge- must require an
undertaking on betwlf at weh ddenda,.t by at least two sureties, 
r€""..Jdents and freeholder::;, Dr l!ou~eholder-s in tile State to the effC"Ct 
that in case the plaintiff r€COvers .iudgm~!lt in the action against the 
defendant, by whom, or in whose lwhalf such undertaking shall be giv-
en, such defendant will, on demand, r€&~,h'Cr the atluched property § 1189.310 
so released to the proper (,ffie"r, to be applied to thp payment of any 
judgment in such action ag:a.inst said defenda.'1t, or in default there-of~ 
that such defendant and sureties wHl, on demand, pay to the- piaintHf 
the full value '01' the propc~·ty ~'e]ea~'.ed n,Jt exceeding tile amount of 
Such judgm~nt against such def'!lldant. The ("Ourt or· judge making 
such order r1ay fix the surn for \vhich the undertakiIJg must be exc-
~_ utro, and if nC("{'~sary in Hxtng sHch ;jUin to knO\v the value of the 
property released, ~.he Sam(~ may be apPl'ai..sed by one Ol~ more dis~ 
inter2stro persons, to be appoin~&l f0_~ that purpose. The sureties may 
be required to justify before n'Q court or judge and the property lIt-
tached cannot be released from the altachm~llt without their justifi-
cation if the same is require-d. -

• , 

§ 556. Discharge fnr il'I't'gularity 

The defendant may al~{) at any time, either before or after the
l'~Jease of the attached pl'ope"ty, or before any attachment shall have 
been actually levied, apply, Oil motion, upon r~asonable notice to the §§ 483.060; 484.030 
plaintiff, to the court in which tbe action is brought, or to !l judge 
thereof, that the writ of attaChment be clischarged on the ground 
that the same was improp.erly or irregulal'ly issued, -

§ 557. Motion for <llscharge made on affidavit may be opposed 
by affidal'it -WHEN MOTIO" MADE ON },FFlDAVIT, IT MAY BE: OPPOSED BY AFl"I-

DAVIT, If the motion be made upon afIidavils on the part of L'Je defend
ant, but not oth~rwise, the plaintiff may oppose the sam" by affidavits 
or other evidence, in addition to those on which the att.achment was 

Cf. §§ 483.070, 
483.090 

made. ---

§ 558. Discharge for irregularity: amendments 
--:---

If upon such application, it satisfactorily appears that th(' writ 
of attachment was improperly or irregalarly issued it must be dis
charged; prD"vidcd that such att.achment shall not be discharged if at 
or before the hearing of such application, the 'wit of attachment, or 
the affidavit, or undertaking upon which such attachment was based 

. shail be amended and made to conform to the provisions of this chap-

. . -ter. 
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§ 559. &tnm of writ 
The sheriff, constable. or rr.arshal IllU,t retum the \nit Gf attac~ 

ment with the ~-ummons, if issued Irt the same time, and may rerurn it 
separately from the summons if issued at a lat2f time. The writ of § 487.070(.) 
attachment must be rE'turned forthwith after levy and service in ac· 
cordance with the insL""Uctioru:; given to the officer at the time such 
writ ()r writ and summons are delht(:red to him~ but in no event later 
thall 30 days afte~ its rec,<,jpt, with a. eertificate of his proceedings en· 
dorsed thereon or attached thereto, together with the undertaking::::. 
given under the provisions of Section 540 of this code to l ' 0vent or reo 
lease the levy of the atL~chm2nt, to tb,e derk of tbe cou;'t from whicb' lot coDtinued; see 
said writ of attachment was issued. except that if cash has t-een de· § 489.3].0 
posited with such levying ofneer in lieu of an undertaking as permitted 
by Section 540 of tbis code, such c!IC;h shaH be retained in such levying 
Officer's trust fund, and when~ver ,lit order bas been made discharg:-=' 
ing or relea~ing an attachment 'lpon real property, a certified copy of • 
such order may be recorded in the offic'eS of the county r-ecorders in § 487.550(c) 

. which the notices of attachment have been recorded, and be indexed 
In like manner. - • 
§ 559%. Alias writs; issnance 

After the retum and filing of the writ of attachment, or upon-
filing by the plaintiff of a verified affIdavit setting forth the loss of the 
writ of attachment, the clerk, upon demand of the plaintiff at any time 
before judgment, may issue an alias writ which shall be in the same 
fonn as the original, without requirement of a new affidavit for at
tachment or of a new undertaking as provided in Section 539 of the 
Code of Civil Procedure, 

The provisions of this section do not prohibit the issuance of sev-
eral writs as provided for in Section 540. -

see § lI8 3 • 3].0 and 
lote thereto 

§ 560. Beal estate; reIeue: DWlIIer 
An attachment as to any real property may be reJeased by a writ:-- § 1!8 () 

ing signed by the plaintiff, or his attorney, or the officer who levied 7.550 e 
the writ, and acknowledged and r~orded in the like manner as ~ 
gr'dIlt of real property. 

§ 561. Interest in estate of decedent 
The interest!Jf a defendant in pel'llonal property belonging to-

the estate of a decedent, whether as heir, legatee or devisee, may be at· 
tached by senn.ng the personal representative of the decedent with a 
copy of the writ and a notice that said interest is attached, Such at· 
tachment shall not impair tbe powers of the representative over the 
property for the purposes of administration. A copy of said writ of 
attachment and of said notice shall also be filed in the office of the 
clerk of the court in which said estate is being administered and the § !Kr( .430 
personal representative shall report such attachment to the court 
when any petition for distribution is filed, and in the decree made 
upon such petition distribution shall be ordered to such heir, legatee or 
devisee, but delivery of such property shall be ordered to the officer 
making tbe levy subject to the claim of such heir, legatee or devisee, 
or any person claiming under him. The property shall not be deliver-
ed to the officer making the levy until the decree distributing such in· 
terest has bel'Ome fimil. -
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