#39.70 8/21/72
First Supplement to Memorandum T2-57
Subject: Study 39.70 - Attachment, Garnishment, Execution (Prejudgment
Attachment)

Attached to this memorandum is e draft statute relating to prejudgment
attachment. The statute is hased on the present attachment chapter as
amended by SB 1048 (the "Marsh" bill) which bas now been signed by the - -
Governor. The present chapter and the disposition of its provisions under
the draft statute is set forth in an appendix {pink) attached to the draft
statute. The draft statute is complete in the sense that the subjects dealt
with by the present chapier are all dealt with by the draft statute. The
statute is not, however, perfected. A few parts of the statute have never
been reviewed by the Commlssion; other parts are in need of further work
by the staff. The draft is made avaiiable at this time sc that you may see
basically what the staff would propose il the Commission decided to adopt
and implement the policies expressed in SB 1048. As you can see, even if
8 decision were made to make no basic change in existing lew, the ataff
believes that a substantisal amount of work would still be required to be done.
In short, if attachment is retained in some form, however 1imiteﬁ, we be-
lieve that it will be worthwhile to continue to work on the parts of the
statute dealing with procedures for issuance, undertakings, method of levy,
and management and disposition of property. It is our hope that we can
keep moving forward with this work with guidance and directions from the
Commission 88 to the most promising courses to follow.

We have attached to this memorandum & copy of a letter (pink) recently

received from a practicing attorney interested in our work on the attachment
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study. The letter, we believe, makes clear that we should not defer work
in this area. The problems are not likely to be eliminated if we do not
solve them.

Respectfully submitted,

Jack I. Horton
Asslstant Executive Secretary
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August 15, 1972

California Law Revision Commission
Schoul o7 Law
S5tanford, Califoriia 94305

Attention: Mr. John H. DeMoully

Re: ,Pgejudgment Attachment, Memorandum
72-57

Gear Mr. DeMoully:

Mr. Horton's Memorandum 72-57 appears to place in ques-
tion the necessity for enacting any attachment laws in
the State of Lalifornia. It was my understanding that
the Commission had previously studied the advisability
of enacting an attachment law and concluded that such

- & law was warranted and that the present efforts of the
Commission were being directed toward the preparation
of an acceptable attachment law.

Is the advisability ef some prejudgment attachment
remedy still before the Commission?

Some of the abuses which were expected have arisen since

the Randone decision. Claims are being compromised for

less than that to which the creditors are entitled in
order. to 'obtain collection. Groundiess answers are being
filed to complaints in order to gain time. The judicial
delays which were encountered prior to attachments are being
compounded by the additional number of motions, actions,



Mr. John H. DeMouily -2~ ~ August 15, 1972

etc. which are being commenced in order to assist creditors
who have been denied the remedy of prejudgment attachment.

SB 1048 concededly is not a perfect law. Its most attrac-
tive attribute, however, is that it offers relief to credi-
tors now. It wouid have been preferable had the Commission
concluded its studies and proposed an acceptable law at

this time. However, such was not the case. I would strongly
urge that the Commission continue with its efforts to exped-
ite the drafting of a prejudgment attachment law which will
meet the objections ta 5B 1048, as well as take care of
other probliems which have been studied by the Commission,
The Commission, however, must keep in mind that time is of
the essence,
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Sec. . Title 6.5 (commencing with Section 480.010) is added

to Part 2 of the Code of Civil Procedure, to read:

Title 6.5. Attachment



CHAPTER 1. WORDS AND PHRASES DEFINED

§ 480.010. Application of definitions

480.010. Unless the provision or context otherwlse requires,

these definitions govern the construction of this title.

Comment. Section 480.010 is a standard provision found in the
definitional portion of recently emacted California codes. See, e€.8.,
Evid. Code § 100; Veh. Code § 100.

Additional definitions are found in the preliminary provisions of
the Code of Civil Procedure. E.g., Section 17 provides "the singular

number includes the plural and the plural the singular.”
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§ 480.020. Account debtor

480.020. "Account debtor" means the person who is obligated

on an account receivable, chattel paper, or chose in action.

Comment. Section 480.020 is based on the definition of "account
debtor" provided by paragraph (a) of subdivision (1) of Section 5105 of
the Commercial Code. Paragraph (&) of Section 9105 provides:

(a) "Account debtor" means the person who 1s cbligated on an
account, chattel paper, contract right or general intangible. . . .

Sectlon 480.020 merely substitutes the terms "account receivable"
and "chose in action" for "account,” and "general intangible. See Sec-
tions 480.030 ("account receivable" defined), 480.050 {"chose in action"
defined). Attachment of "contract rights" (as that term iz defined by

the Commercial Code) is not permitted. See Comment toc Section 480.060.
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§ 480.030. Account receivable

480.030. "Account receivable"” means any right to payment
which has been ea’rned for goods sold or leased or for services
rendered which is not evidenced by & negotiable instrument,

security, or chattel paper.

Comment. Section 480.030 is based on the definition of “account” pro-
vided by Section 9106 of the Commercial Code. Section 9106 provides in
part:

9106. ™Account" means any right to payrctt for goods sold or leased
or for services rendered which is not evidenced by an instrument
or chattel paper.

The term "account receivable" is used in this title because it is a
more descriptive phrase than "account"” and to avolid confusion with the term
"deposit account." Coupare Section 4B0.0B0. The term "instrument" used in
Section 9106 is defined by paragraph (g) of subdivision (1) of Section 9105
es follows:

{g) "Instrument" means a negotisble instrument (defined in Sec-
tion 3104), or a security (defined in Section 8102) or any other writ-
ing which evidences a right to the payment of money and is not itself
a securlty agreement or lease and is of a type which 18 in ordinary
course of business transferred by delivery with any necessary indorse-
ment or assigoment; _

Section 480.030 substitutes the terms "negotiable instrument" and "securiiy"
for "instrument" but retains the substance of the Commercisl Cecde. BSee
Sections 4B0.160 {"negotiable instrument" defined), 480.210 {"security"
defined}.

Section 480.030 makes clear that the right to payment covered by this
gectlon must have been earned by specifically including this reguirement.

The method of levy on an account receivable is provided by Section

L87.380.



§ 480.040. chattel paper

480.040. "Chattel paper" means & wrlting or writings which
evidence both a meonetary cbligetion and a security interest in or
a lease of specific goods. When a transaction is evidenced both
by such & security agreement or a lease and by an instrument or a.
series of instruments, the group of writings taken together con-
stitutes chattel paper. As used in this section, “instrument”
means a negetiable instrument, or a securlty, or any other writing
which evidences & right to the payment of money and is not 1ltself
a security agreement or lease and is of a type which is in the
ordinary course of business transferred by delivéry with any neces-

sary Iindorsement or assignment.

Comment. Section 480.040 is substantively the same as paragraph (b)
of subdivision (1) of Section 9105 of the Commercial Code. Paragraph {b)
of Section 9105 provides:

(b) "Chattel paper"” means a writing or writings which evidence
both a mopetary obligation and a securlty interest in or a lease of
speclific goods. When & transaction is evidenced both by such a
security agreement or a lease and by an instrument or a series of

instruments, the group of writings taken together constitutes chattel
paper . . .

The term "instrument" used in subdivision {b) of Section 9105 is defined in
paragraph {g) of subdivision (1) of Section 9105. Section 480.040 incorporates
the same definition in its third sentence. Thus, "chattel paper" under this
title has basically the same meaning as "chattel paper" under Section 9105

of the Commercial Code, and the followlng excerpt from the Comment to Section

9105 should help to explain the term.



§ 480,040

A dealer sells a tractor to a farmer on conditional sales contract,
The conditional sales contract is & "security agreement”, the farmer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "dollateral”™ defined in Section 9-109 as "equipment". But now
the dealer transfers the contract tc his bank, either by outright sale
or to secure a loan, Since the conditional sales contract is a securlity
agreement relating to specific squipment the conditional sales contract
is now thea type of collateral called "chattel paper”. In this trana-
sction between the dealer and his bank, the bank is the "secured party”,
the desler is the "debtor", and the farmer is the "account debtor”.

»

Under the definitior of "security interest" in Section 1-201{37)
& lease does not create a security interest unless intended as security.
Whether or not the lease itself isg a security agreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
desler enters into a straight lease of the tractor to the fammer (not
intended as security}, and then arranges to borrow money on the security
of the lease, the lease is chattel paper.

The method of levy on chattel paper is provided by Section 487.3%0.



§ 480.050. Chose in action

480.050. '"Chose in action" means any right to payment [arising
out of the conduct of any trade, business, or profeasion] of a fixed
or :rea.soimbly ascertainable amount which (a) is not conditioned upon
further performance by the defendant or upon any event other than the
passage of time, (b) 1s not an account zeceivsble, (e¢) is not a
deposit account, and (d) is not evidenced by a negotimble instrument,
security, chattel paper, or Judgment. The term includes an interest

in or & claim under an lasurance policy.

Comment. Section LB0.050 defines "chose in action” as the term 1s
used in this title. It should be moted that, in contrast vith the term “contract
right" under the Commercial Code, the right must be earned and must be in
a fized or remsonably ascerteineble amount. Compare Com. Code § 9106
{"'contract right' means say right to payment under a contract not yet
earned by perfomnce.a‘nd not evidenced by an instrument or chattel paper;"
"raeneral intangibles' means any persomal property ‘(including‘ things in
- action) other than goods, accounts, contract rights, chattel paper, docu-
ments, and instruments. Any interest or clasim in or under any policy of
insurance is a general intangible').

The method of levy on & chose in actlon 1s provided by Section 487.380.

L3

I-6



§ 480.060. Complaint

480.060. "Complaint" includes a cross-complaint.



5_&80.070. Defendant

480.070. “Defendant” includees & cross-defendant.



§ 4B80.080. Deposit account

180,080, "“Deposit account” means any of the following:

(2} An account in any "bank" described in Section 102 of
the Financial Code.

(b) An account in any state or federal savings and loan
association. As used in this paragraph, "account” includes
investment certificate, share account, and withdrawable share.

(¢) An account for funds received from a member of a credit

union.

Comment. Section 480,080 defines "deposit account” as the term is
used in this title. Industrial loan companies {as described in Financial
Code Section 18003) are not included under this section because they only
issue investment or thrift certificates. See Fin. Code § 18402. See also
Fin. Code § 18003 {referring to certificates as "choses in action").
These companies are expressly prohibited from receiving deposite or issu-
ing certificetes of deposit. BSee Fin. Code § 18403.

The method of levy on deposit accounts is provided by Section 487.Lho.
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§ 480.090. Document

ence

1201

480.090., "Document" means & "document of title" as defined by

subdivision {15) of Section 1201 of the Commercial Code.

Comment. Section 480.090 defines document by incorporating by refer-

the term document of title defined by subdivision (15} of Section
of the Commercial Code. Subdivision (15) provides:

{15} "Document of title" includes bill of lading, dock warrant,
dock recelpt, warehouse receipt, gin ticket, compress recelpt, and
also any other document which in the regular course of business or
financing is treated as adequately evidencing that the person en-
titled under the document (Section T403(L4)) has the right to receive,
hold and dispose of the document and the goods it covers. To be &
document of title a document must purport to be issued by & bailee
and purport to cover goods in the bailee's possession which are
elther identified or are fungible portions of an identified mass.

Coods subject to & nonnegotiable document are levied upon pursuant to

Section 487.330. A negotiable document is levied upon in the same manner

as 8

negotigble instrument. See Section [ 1.
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¢ B0.100. Eguipment

480.100. "Equipment” means tangidble [personal] property [in
the possession of the defendant and] used or bought for usge
primarily in his business {including farming or a profession)if it

is not-inciuded in the definitions of inventory or farm products.

Comment. Section 480.100 is based on the definition of “eguipment"

provided by Section 9109 of the Commercisl Code. Section 9109 provides
in part;
9109. C(Goode are . . .'equipment" if they are used or bought for
use primarily in tusipess (including farming or & profession) or by a
debtor who is & nonprofit organizetion or & governmentel subdivision

or agency or if the goods are not included in the definitions of
inventory, farm products. or cconsumer goods .

« & n

Farm products and inventory are defined by Sections 480.110 and 480.120
respectively.

The method of levy on equipment except motor vehicles is provided by

Section 487.350. Moter vehicles are levied upon pursuent to Section kB87.360.
See also Section 480.150 (motor vehicle defined).
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§ 480,110. Farm products

480.110. "Farm products" means crops or livestock or supplies
used or produced in farming operations or products of crops or live-
stock in their unmanufactured states (such as ginned cotton, wool
clip, maple syrup, honey, milk, and egge), while in the possession of
a defendant engaged in raising, fatiening, grazing, or other farming
operations. If tangible [personal] property is & farm product, it

is neither equipment nor inventory.

Comment. Section 480.110 is based on the definition of "farm products"
provided by Section 9109 of the Commercial Code. Section 9109 provides in .
part:

9109. Goods are . . . "farm products"” if they are crops or live-
stock or supplies used or produced in farming operations or if they are
products of crops or livestock in their unmenufactured states (such as
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if
they are in the possession of a debtor engaged in raising, fattening,
grazing or other farming operations. If goods are farm products they
are neither equipment nor inventory .

Equipment and inventory are defined by Sections 480.100 and 480.120 respec-
tively.

The method of levy on farm products other than growing crops is pro-
vided in Section L487.370. Growing crops are levied upon pursuant toc Sec-

tion L87.3Lk0.

I-17



2 880.120. Tnventory

480.120, “Inventory" means tangible [personal] property in
the posseesion of a defendsnt who holds it for sale or lease or to
be furnlshed under contracte of service or if it is raw materials,
work in process, or materisls ured of consumed in his business.

Inventory cof a person is aot to be classified ac his eguipwent.

Comment. Section 480,120 iz based on the definition of “inventory”
provided by Section 9109 of the Commercial Code. Section 9109 provides
in part:

$109. Qoods are . . . "inventory" if they are held by a person
who holds them for sale or lease or to be furnished under contracts
of service or if he hes leaged or so furnished them, or 1f they are

raw materials, work in process or materials usced or consumed in a

Lusiness. Inventory of 8 pervson is not to be classified as his

eguipment.

The phrase "or if he has leased or so furnished them" has been deleted to
make clear that inventory under this title is limited to property in the
possession of the defendant.

The method of levy on inventory of a going business ieg provided by
Section 487.370. levy generally on tangible persormal property in the

posgession of the defendant is provided by Section 487.320.
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g_h80.130. Judicial officer

480.130. "Judicial officer" means any judge or any commissioner
or other officer appointed by the trial court to perform the duties

required by this title.



§ 430.140. Levying officer

480.140. "levying officer" means the sheriff, constable, .
or marshal to whom a writ or order issued under this title is

directed.
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g_hBO.ISO. Motor vehicle

480.150. "Motor vehicle" means a "motor vehicle" as defined

by Section 415 of the Vehicle Code.

Comment. Section 480.150 defines "motor vehicle" by incorporating
by reference the same term as defined by Section 415 of the Vehicle Code.
Section 415 provides: "L15. A 'motor vehicle' is a vehicle which is
self-propelled." This definition includes not only cars, trucks, and
buses but all sorts of heavy equipment and miscellaneous vehicles; e.g.,
golf carts, snowmobiles, forklifts, farm and cemetery egquipment.

The method of levy on motor vehicles which is equipment of a going
business is provided by Section 487.360. Levy on other vehicles which are
subject to attachment is accomplished pursuant to Sections 487.320, 487.330,

and 487.370.
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§ 480.160. Negotiable instrument

h80.160. "Negotiable instrument" means & '"negotiable instrument”
as defined by Section 3104 of the Commercial Code.
Comment. Section 480.160 defines "negotiable inetrument” by incorpo-
rating by reference the same term as defined by Section 3104 of the Commercisl
Code. Section 3104 provides:

3104, (1) Any writing to be a negotiable instrument within
this division must

{(a) Be signed by the maker or drawer; and

() Contain an unconditional promise or order toc pay a sum cer-
tain in money and no other promise, order, obligation or power glven
by the maker or drawer except as authorized by this division; and _

{c) BPe payable on demand or at a definite time; end

{(d} Be payable to order or to bearer.

(2) A writing which ccgplies with the requirements of this sec-
tion is .

{a) A "dreft" ("bill of exhange") if it 1s an order;

(b) A “"check" if it is a draft drawn on & bank and payable on
demand;

(c) A “certificate of deposit" if it is an acknowledgment by a
bank of receipt of money with an engagement to repey it;

(d) A "note" 1f it is a promise other than a certificate of
deposit,

* #* * * *

The method of levy on a negotiable instrument generally is provided by

Section 4B7.400. But see Section 487.440 (deposit account).
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8§ 480.170. Person

480.170. "Person" includes an individual, a corporsticm, &

partnership or other unincorporated association, and a public entity.
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§ LB0.180., Plaintiff

480.180. "Plaintiff" means a person who files a complaiat or

cross-complaint.
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- § 480.190. Probable validity
480.190. A claim has "probable validity" where it is more likely
than not that the plaintiff will obtain a judgment against the defendant

cn that claim.



§ 480.200. Public entity

480.200. "Public entity"” includes the state, the Regents of the
University of California, a county, a city, distriet, public authority,
public agency, and any other political subdivision or public corpora-

tion in the state.

Comment. Section 480.200 adopts the language of the definition found

in Section 811.2 of the Government Code.



§ 480.210. Security

ence

8102

480.210. "Security" means s “"security" as defined by Section 8102

of the Commercial Code.

Comment. Section 480.210 defines "security" by incorporating by refer-
the same term as defined by Section 8102 of the Commercial Code. Section
provides in part:

8102. (1) 1In this division unless the context otherwise requires

{a) A "security" is an instrument which

(1) Is issued in beerer or registered form; and

(11) Is of a type commonly dealt in upon securities exchenges or
markets or commonly recognized in any area in vhich it is issued or dealt
in as a medium for investment; and

{(1ii} 1Is either one of a class or series or by its terms is divisible
into a clags or serles of instruments; and

(iv) Bvidences a share, participation or other interest in property
or in an enterprise or evidences an obligaticon of the issuer.

(b} A writing which is a security is governed by thie division and
not by Uniform Commercial Code--Commerciml Paper even though 1t alse
meets the requirements of that division. This division does not apply
to money.

(e} A security is in "registered form" when it specifies a person
entitled to the security or to the rights it evidences and when its
trensfer may be registered upon books maintained for that purpose by or
on behalf of an issuer or the security so states.

(d) A security is in "bearer form" when it runs to bearer accord-
ing to ite ierme aznd not by resson of any indorsement.

* * ¥* * *

The method of levy on a security is provided by Section L487.410.
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CHAPTER 2. GENERAL PROVISIONS

§ 481.010. Short title

481,010, This title shall be known and may be cited &s "The

Attachment Iaw."
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§ 481.020. Rules for practice and procedure

481.020. Notwithstanding any other provision of law, the
Judicial Council may provide by rule for the practice and pro-

cedure in proceedings under this title.

Comment. Section 481.020 is the same as Civil Code Section 4001

{The Family Iaw Act).
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§ 481.030. Forms

481.030. The Judicial Council shall prescribe the form of the
applications, notices, orders, and other documents required by this
title. Any such form prescribed by the Judicial Council is deemed

to comply with this title.

Comment. Section 481.030 requires the Judicial Council to prescribe
the forms necessary for the purposes of this title. Varlous sections pre-
scribe information to be contained in the forms, but the Judicial Couneil
has complete authority to adopt and revise forms as necessary and may re-
guire additional information in the forms or mey omit information from the

forms that it determines 1s unnecessary.
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§ 481.040. General requirements for affidavits

481.0L0. The facts stated in each affidavit filed pursuant to
this title shall be set forth with particularity. BEach affidavit
shail show affirmatively that the affiant, if sworn as a witness,
can testify competently to the facts stated therein. The affiant
may be & party to the action or any other person having knowlege of

the facts.

Comment. Section 481.040 provides standards for affidavits filed
pursuant to this title. These standards are comparable to but not as
restrictive as those provided for affidavites filed in support of or in
opposition to a motion for summary judgment. Compare Section 437c. A
verified complaint that satisfies the requirements of Section 481.040 mey

be used in lieu of or in addition to an ordimary affidavit.

Note. Section 437c provides that "when the party resisting the motion
[for summary judgment] appears in a representative capacity, such as a
trustee, guardian, executor, administrator, or receiver, then the affidavit
in opposition by such representative may be made upon his information and

belief.” Is a comparable provision desired here?
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§ 481.050. Secrecy prior to return of service; exception; form of reguest

483,050. (a) If the plaintiff so requests in writing at the time
he files his compleint, the clerk of the cowrt with whom the complaint
is filed shall not make svallable to the public the records and documents
in such action before either (1) thirty (30) deys after the filing of
the compla.{nt or (2) the filing pursuant to this title of the return of
service of the notice of hearing and any temporary restraining order,
or of the writ of attachment if issued without notice, whichever event
occurs first.

{b) Notwithstending the provisions of subdiviaion (a) of this
section, the clerk of court shall meke the entire file in the action
available for inspection at any time to any pﬁrty namzd in the complaint
or to his attorney.

(¢) The request by plaintiff thet the fact of filing of a complaint
or application for relief not be made public may take the form of &
notation to that effect, made by rubber stamp or other suitable means, at

the top of the first page of the complaint filed with the clerk.

Comment. Section 481.050 is substantively the same as former Sectiocn

537.5. Section 537.5 provided:

537.5. 1In cases of attachment the clerk of the court with wham
the complaint 1s filed, if requested by plaintiff in writing at the
time of filing the complaint, shall not meke public the fact of the
filing of the complaint, or of the issuance of the attachment, until
after the filing of the return of service of the notice and temporary
restraining order or of the writ of attachment if issued without notice,
except thaet if the return of service of the notice and temporary
restraining order or of the writ of attachment is not mede within 30
days after the filing of the complaint 1n the aetion, the clerk of the
court with whom the complsint is filed shall meke available to the public
the records and documents in such action. However, the clerk of such
court shall make the epntire file in the action avallable for inspection
at any time to any party named in ithe cowmplaint, or to his attorney.
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§ 481.050

The request by plaintiff that the fact of filing of a complaint
or isauance of an attachment not be made public may take the form of
a notation to that effect, made by rubber stemp or other suitable
means, at the top of the first page of the complaint filed with the

clerk.
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CHAFTER 3. ACTIONS IN WHICH ATTACHMENT AUTHCRIZED

§ 482.010. Claims arising out of conduct of trade, business, or profession

482.010. {a) An attachment may only be issued to secure the
recovery on a claim for money in a fixed or reasonably ascertainable
amount, based upon & contract, express or implied, and arising out of
the conduct of a trede, business, or profession. The amount of recovery
claimed shall be not less than one thousand dollars ($1,000) exclusive
of interest and attorney's fees. The contract upon which the claim is
baged shall not be secured by & security interest upon real or personsl
property or, if originelly so secured, such security interest shall have
became valueless without act of the plailntiff.

{b) An sttachment mey be issued on a claim for money whether or
not other forms of relief are demanded. {Issusnce or denial of an
attachment shall have no effect on the nature of the relief awarded by

the final judgment in the action.]

Comment. Section 482.010 ig based upon & portion of former Section
537.1. BSection 537.1 provided in part:

537.1. An action referred to in Section $37 is an action or
actions by the same plaintiff in which the total sum claimed, exclusive
of interest, attorneyg' fees and costs, is five hundred dcllars ($500)
or more and which is one or more of the following:

(a) An action against a defendsnt described in subdivision (a),
(b) or (c} of Section 537.2 for & liguidated sum of money based upon

(1) Money loaned; or
{(2) A negotisble instrument; or
(3) The sale or lease of, or a license to use, real or personal

property (ineluding, without limiting the generality of the foregoing,
goods sold and delivered on open account); or
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§ L82.010

{4} Services rendered,

if the claim is not secured by any mortgage, deed of trust

or security interest on real or personal property or, if ’
originally so secured, such security has, without any act of

the plaintiff, or the poerson to whom the security was

given, become valueless. The fact that interest, attorneys’

fees, costs or any combination thereof are clatined by the
plaintiff in additicn to the principal amount of the debt

shall not make the claim ™ unliquidated within the

meaning of this section. o :

* * ™ » o
Section 482.010 reises the winimum 1imit claimed from 500 dollars
to 1,000 dollers. With this exception, Section 482.010 1s auhltantively
eimilar to formef Section 537.1. Subdivieion {a) of former Section
537.1 referred to actions "minst a defendant descrided in subdivisicns

(a), (v}. o {c) of Bection 537.2 . - « " These defendants vere:

537.2.

C{a) All corporations organized under the General
Corporation Law or under Part 4 (commencing with
Section 13400} of Division 3 of Title 1 of the Corporations
Code, or organized under a law of any foreign state or
jurisdiction authorizing the formation of business
corporations. ‘

{b) All partnerships organized under the Uniform
Partnership Act (Chapter 1 {commencing with Section
15001} of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act (Chapter 2
(commencing with Section 15501) of Title 2 of the
Corpotrations Code} or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships.

{c) Individuals engaged in a trade or business.

»* * * * *

Subdivision {a) of former Section 537.1 also listed & nunber of bases for

the. clalm on which an attachment could be based. Section 482.010 accomplishes
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§ 182.010

these same ends by limiting the claims on which an attachment to those
"pased upon & contrsct, express or implied, and arising out of the cone

duct of a trade, business, or professiom.”

Note, Sections537.1 and 537.2 also provided that an attachment could
be igsued in any action for the recovery of money against :

any person not residing in this state {including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 (commencing
with Section 6403) of Part 1} of Division 1 of Title 1 of the
Corporations Code, and any foreign partnership which
has not filed a designation pursuant to Section 15700 of

the Corporations Code), or who cannot after due
diligence be found within this state, or who conceals
himself to avoid service of summons.

The Commission has deferred consideration of whether und to what
extent nimregident defendants will be treated uniquely and whether atiache
ment will be permitted to secwre Jurisdiction. When this question has
bean determined; any needed reviaslons will be made in thie chapter and
elsevhere.

Bection 482.010 {and the remsinder of this statute) attempts to do no
more than implgment the tasic policy behind Senate 5ill 10LB. The grounds
for attachment formerly provided by Secticn 537 (before its repeal in 1972)
were as follows:

1. Unsecured coniract; support actions. )

1. In an sction upon a contract, express or implied, for th_e d:r‘ect pay-
ment of money, (a} where the contract is made or is payahlg in this state;
or {b) where the comtract is made outside that state and is mot payable
in this state and the amount of the claim based upon such contract exceeds
#ive thousand dollars ($6,000); znd where the contract deseribed 'in either
(a).or (b) iz not secured by any mortgage, deed of trust, or hey upon
real or personal property, or any pledge of personal property, or, :f_ orig-
inally so secured, such securiiy has, without any act of the plaintiff, or

ITI.3



§ k82.010

the person io whom the security was given, become valueiess. An action
upon any liability, existing under the laws of this state, of a apouse, rela-
tive, or kindred, for the suppert, maintenance, care, or neceasaries fur.
nished to the ether spouse, or other relatives or kindred, shall be deemed
to be an action upon an iraplied contract within the term as used throughout
all aubdivieiona of this section. An action brought pursuant to Section
1682 of the Civil Code shall he deemed an action upon an implied contract
within the meaning of that term ag used in this section.

2. Contracts of nonresidents and absentees,

2 In an aetion apon a contract, express or implied, against a defend-
ant not residing in this atate, or who bas departed from the state, or who
cannot after due diligence be found within the siate, or who conceals him-
self to aveid service of summons.

3. Damages for injuries by nonresidents or absentecs. -

3. In an action against a defendant, not residing in this atste, or who
has departed from the state, or who cannot after due diligence be found
within the state, or who conceals himseif fo avoid service of summons,
to recover a aum of money as damages, ariging from an injury to or death
.of a person, or damage to property in ihis state, in consequence of negli-
gence, fraud, or other wrongful act.

4. Unlawfu) detainer; unsecured rent.

4. In an action in unlawful detainer where it appears from the veritied
complaint ¢n file therein that rent is actually due and payable from the
defendant to the plaintiff for the premises sought to be recovered in
said aetion; provided, the payment of such rent is not secured by any
mortgege or lien upon real or persons} property, or pledge of personal
property, or, if originglly so secured, such security hss, without any act
of the plainii!f or the persen io whom the security was given, become
valoeleas,

§. Actions by siate or politica] aubdivisions for taxes or on obligations.

5. In an action by che State of California or any political subdivision
thereof, for the collection of taxes due said wiate or political subdivision,
or for the collection of any moneys due upon any obligation or penalty im-

. posell by law.
6. Actions for recovery of funds expended in narcotics investigations.

6. In any action by the State of California, or any political subdivision
thereof, for the recovery of funds pursuant to Section 116805 of the
Health and Safety Code. In such cases, funds on the defendant’s person
at the time of his arrest which are retained in official cuatody shall alao -
be aubject to attachment.
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CHAPTER . NOTICED HEARING PROCEDURE FOR

OBTAINING WRIT OF ATTACHMENT

Article 1. Right to Attach Order; Issuance of Writ

of Attachment

§ 483.010. Application for order and writ

483.010. Upon the filing of the complaint or at any time there-
after, the plaintiff mey epply pursuant to this article for a right
to attach order and a writ of attachment by filing an application for

the order and writ with the court in which the action is brought.

Comment. Section u483.010 is similar in content and purpose to former
Section 537 which provided in part: :

537. The plaintiff, . . . at the time of issuing the summons, or at

any time afterward, may have the property . . . of a defendant . . .

sttached in accordance with the procedure provided in this chapter .

This chapter provides & noticed hearing procedure for the issuance of &
writ of attachment whtch should be utilized in most situations. A procedure
for the ex part issuance of & writ of attachment prior toga noticed hearing on
the probable validity of the plaintiff's claim is provided in Chapter 5
( commencing with Section 484.010) for use in exceptional circumstances.

Attachment is, of course, & prejudguent remedy; after final judgment, the

plaintiff will proceed by way of execution.
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§ 483.020. Contents of application

483.020. The application shall be executed under oath and shall
include all of the following:

{a) A statement showing that the attachment is sought to secure
the recovery on a claim upon which an attachment may be issued.

(b) A statement of the amount the plaintiff seeks to recover
from the defendant (the amount of defendant's indebtedness over and
above all claims which would diminish the amount of the plaintiff's
recovery) or, if an attachment is sought for only a part thereof, such
partial amount.

(¢) A statement that the attachment is not sought for a purpose
other than the recovery on the claim upon which the attachment is
based.

(d) A statement that the applicant has no information or belief
that the claim has been discharged in a proceeding under the National
Bankruptcy Act or that the prosecution of the sction has been stayed in
& proceeding under the National Bankruptcy Act.

(e) A description of the property to be attached under the writ
of attachment [, including plaintiff's estimate of its fair market
value,)] and a statement that the plaintiff is informed and believes

that such property is not exempt from attachment.

Comment. Section 483.020, together with Section 483.030, are substan-
tively similar to former Section 538. Section 538 provided:
538. A plaintiff desiring the issuance of a writ of attachment
shall file with the court sn application supported by an affidavit or

affidevits based upon the personal knowledge of the persons subscribing
thereto and showing all of the following:
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§ 483.020

(a) That the action is one in which the issuance of a writ of
attechment is proper under the provisions of Sections 537 to 537.3,
inclusive.

(v} That the indebtedness claimed in the complaint is Jjustly
due and presently owing to the plaintiff by the defendant, over and
above all legal setoffs or cross-complaints, or, if the action is
one against a defendant described only in subdivision (d) of Section
537.2, the amount claimed by the plaintiff against the defendant and
that the plaintiff belleves that he has a walid cause of action for
an amount of money equal to that sum.

{c) That the attachment is not sought and the action is not
prosecuted to hinder, delay or defraud any other creditor of the
defendant.

(d) That the plaintiff has no information or belief that the
defendant has filed any proceeding under the Natiomal Bankruptey Act
or has mde a general assignment for the berefit of creditors, or,
if any such proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.



§ 483.030. Affidavit in support of application

483.030. The application shell be supported by an affidavit
showing that the plaintiff is entitled to a judgment on the claim

upon which the attachment is based.

Comment. Section 483.030 contimues the requirement of former Section
538 that the plaintiff's application for the issuance of a2 writ of attach-
ment be supported by appropriate affidavits. 3See Comment to Section
483.020. " Generdl requirements for these affidavits are provided in Sec-
tion 481.040, Of course, several affidavits may be used which together
provide evidence sufficient to entitle the plaintiff to a judgment in the

action. See Code Civ. Proc. § 17 {singular number includes the plural}.



§ 483.040. Notice to defendant

483.040. No order or writ shall be issued under this article
unless, at least twenty {20) days prior to the hearing, the defendent
hes been served with all of the following:

{a) A copy of the summons and complaint.

(b) A Notice of Application and Hearing.

{c) A copy of the application and of the affidavit in support

of the application.

Corment. Section 483.040 1s similar to former Section 538.2 which

provided:

538.2. The notice of hearing issued pursuant to Section 538.1
shall provide for & hearing on the gquestion whether a writ of attach-
ment shall issue to be held seven business days (exclusive of Saturdays,
Sundays and legal holidays) after the service of the rotice upon the
defendant or upon the first regular date law and motion matters are
heard thereafter, whichever occurs later. The notice and temporary
restraining order shall be served and return of service shall he made
a3 provided inthis code fobf the service of a summons and complaint.

The notlce shall be accompanled by a copy of the complaint and a copy
of the affidavit or affidavits filed by the plaintiff under Section

538.



§_383.050. Contents of Fotice of Application and Hearing

483.050. The "Notice of Application and Hearing" shall inform
the defendant of all of the following:

(a) A hearing will be held by a judiecial officer at a place and
at a time, to be specified in the notice, on plaintiff's application
for a right to attach order and a writ of attachment.

{b) The order will be issued if the judicial officer finds that
the plaintiff's claim is probably valid and the other requirements
for issuing the order are established. The hearing is not for the
purpose of determining whether the claim is actually valid; the -

determination of the actual validity of the claim will be made in

subsequent proceedings in the action and wiil not be affected by the
decision of the judiciasl officer at the hearing on the application
for the order.

(c) If the right to attach order is: issued, a writ of attachment
will be issued to attach the property specified In the plaintiff’s
application unless the court determines that such property is exempt
from attachment. The order will not be limited to the property speci-
fied in the application but may later be extended to any nonexempt
property of the defendant.

(a) If the defendant desires to oppose the issuance of the order,
he must file a notice of opposition and supporting affidavit as required
by Section 483.060,

{e) If the defendant claims that the property specified in the
application, or a portion thereof, is exempt from attachment, he must

include such claim in the notice of opposition filed pursuant to
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§ 483.050
Section 483.060 or file a separate claim of exemption with respect to
the property as provided in Section 483.070. If he does not do so,
the claim of exemption will be barred in the abasence of a showing
of & change in circumstances occurring after the hearing.

(f) The defendant may obtain a determination at the hearing
whether property not specified in the application is exempt from
attachment, but .the failure to claim that property not so specified
is exempt from attachment will not preclude bhim from making a claim
of exemption with respect to such property at a later time.

(g) The plaintiff's address within this state for the purpose
of service by mail upon him of any notice of opposition, claim of
exemption, or affidevit referred to in Section 483.060 or L83.070.

{h) Either the defendant or his attorney or both of them may
be present at the hearing. The following statement shall be Included
in the notice: "You may seek the advice of an attorney in any matter
connected with the plaintiff's application. BSuch attorney should be
consulted promptly so that he will be ready to appear for you at the

hearing."

Corment. Section 483.050 had no counterpart under former law. This
section simply cutlines the basic reguirements for the "Notice of Applicas-

tion and Hearing." See Section 481.030 (Judicial Council to prescribe forms).



§ 483.060. Notice of opposition by defendant and supporting affidavit

law.

483.060. (a} If the defendant desires o oppose the issuance
of the right to attach order in the form socught by plaintiff, he
shall file and serve upon the plaintiff no later than five (5) days
prior to the date set for the hearing & notice of opposition. The
notice shall state the grounds on which the defendant opposes the
issuance of the order and shell be accompanied by an affidavit sup-
porting any factual issues raised and points and authorities support-
ing any lepsl ilssues raised.

(b) If a defendant filing a notice of opposition desires to make
any claim of exemption as provided in Section 483.070, he shall include

such claim in the notice of opposition filed pursuasnt to this section.

Comment. Section 483.060 had no precise counterpart under former
Former Section 538.L4 provided in part:

538.4. . . . . Each part shall serve upon the other at least
24 hours before the hearing any affidavits intended to be intro-
duced at the hearing, unless the court &t the hearing for good
cause shown permits the introduction of affidavits not previously
served.

Section 483.060 requires the defendant to file a notice of opposition

and supperting affidavits or points and authorities in every case where

he seeks to oppose issuance of a writ. Iu turn, the plaintiff is required

to file any counteraffidavits in opposition to a claim of exemption not later

than two days before the hearing date. See Section 483.070. BSee also

Pormer Sections 556 and 557 which provided:

556. The defendant may also at any time, either before or after
the release of the attached property, or before any attachment shall
have been actually levied, apply, on motion, upon reasonable notice
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§ 483.060
te the plaintiff, to the court in which the action is brought, or to
a Judge thereof, that the writ of attachment be discharged on the
ground that the same was improperly or irregularly issued.

557. If the motion be made upon affidavits on the part of the

defendant, but not otherwlse, the plaintiff may oppose the same by
affidavits or other evidence, in addition to those on which the attach-

ment was made.

Note. Should we provide specifically that, if the defendant fails to file
a notice of opposition, he will be barred from opposing the application =at

the hearing? This seems implicit in the requirement of filing.



§ 483.070. Claim of exemption and supporting affidavit; notice of opposition

483.070. (&) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided in
this section. If he fails to do so, he may not later claim such exemp-
tion [unless he shows [that he did not have a right to the exemption
at the time the plaintiff filed his application andl] that the [right
to]{the need for] the exemption is the result of a change in circum-
stances occurring after the hearingl.

{v) If the defendani desires to claim at the hearing that property
not described in the plaintiff's application is exempt from attachment,
in whole or in part, the defendant shall claim such exemption as pro-
vided in this section. Failure to meke such claim does not preclude
the defendant from leter claiming the exemption. If the claim is made
as provided in this section but the defendant fails to prove that the
property 1s exempt from attachment, he may not later claim that the
property, or & portion thereof, is exempt unless he chows & change in
circumstances cccurring aiter thz heariag.

(¢} The claim of ersmption shall:

(1) Describe the property claimed to be exempt.

{2} Specify the statute section supporting the claim.

(3) State the defendant’s addrass within this state for the
purpose of permitting service by mail upon him of the notice of oppo-
sition provided for in subdivision (f£).

(d) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and points and
authorities supporting any legal issues so railsed.
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483.070

(e) The claim of exemption, together with any supporting affi-
davit and points and authorities, shall be filed and served on the
plaintiff not less than five (5) days before the date set for the
hearing.

(f} If the plaintiff desires to oppose the claim of exemption,
he shall file and serve on the defendant, not less than two {2) days
before the date set for the hearing, & notice of opposition to the
claim of exemption, accompanied by an affidavit supporting any
factual issues raised and points and authorities supporting any legal
issues so raised. If the plaintiff does not file and serve a notice
of opposition as provided in this subdivision, (1) no writ of attach-
ment shall be issued as to the property claimed to be exempt and (2)
if a1l of the property described in the plaintiff's application is
claimed to be exempt, [no hearing shall be held and] no right to
attach order shall be issued.

(g) If the plaintiff files and serves a notice of opposition to
the claim 2s provided in this section, the defendant has the burden

of proving that the property is exempt from attachment.

Comment. Section 483.070 provides a preseizure procedure for claiming
an exemption from attachment. Compare Section 690.50 (poﬁtseizure claim).
See alsc former Section 537.3 {authorizing defendant's preseizure claim of

exemption for property "necessary for support").
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§ 4B83.0B0. Readiness for hearing; continuances

483.080. (a) At the time set for the hearing, the plaintiff
shall be ready to proceed. If the plaintiff is not ready, or if he
has failed to comply with Section 483.040, the judicial officer shall
deny the applicgtion for the order.

(b} The court may, in its discretion and for good cause shown,
grant the defendant a continuance for a reasconable period to encble hin
to oppose the issuance of the right to attach order. The effective
period of any protective order issued pursuant to Chapter 6 (commencing
with Section 485.010) may be extended by the court during the period

of such continuance.

Comment. Section 483.080 had no counterpart under former law.



§ 483.090. Hearing

483.090. 1If, at the hearing, the judlcial officer determines thet
there is a triable lssue of fact as to whether the plaintiff is entitled
to the right to attach order or as to whether certain property is exempt,
he shall hear and determine the issue at the .earliest possible time.
His determination shall be made upon the basis of the pleadings and
other papers in the record provided that, upon good cause shown, he
may receive and consider additionsl evidence and authority produced
at the hearing or he mey contimue the hearing for the production of
such additional evidence, oral or documentary, or the filing of other

affidavits or points and authorities.

Comment. Sections 483.090 and 483.100 are similar in content and purpose
to former Section 538.4%, Section 538.4 provided:

538.4, The hearing shall be held before the court or a commissioner
thereof on the day specified and shall take precedence over all cther
matters not of a similar nature pending on that day. If the defendant
does not appear at the hearing, in person or by counsel, the court, with-
out taking further evidence, shall direct the clerk to immediately issue
a writ of attachment. Each party shall serve upon the other at least 24
hours before the hearing any affidavits intended.to be introduced at the
hearing, unless the court at the hearing for good cause shown permits the
introduction of affidavits not previously served. ZEither party may aslso
introduce oral evidence at the hearing and the defendant shall make avail-
able for oral examinatlion at the hearing himself or an officer or agent
of the defendant with knowledge of the transaction on which the complaint
is based, unless the court for good cause shown excuses compliance with
this requirement. Upon the basis of the evidence introduced at the hear-
ing, the court shall determine whether the case is one in which an attach-
ment is properly issuable and whether there is any reasonable probability
that the defendant can establish & successful defense to the claim asserted
by the plaintiff. If the court finds on the basis of a preponderance of
the evidence that grounds for the issuance of an attachment exist and that
the plaintiff has established the probable validity of his claim and the
absence of any remascnable probability that a successful defense can be
asserted by the defendant, the court shall direct the clerk to immedistely
issue & writ of attachment; otherwise, the court shall dissolve the temporary
restraining order. The court may direct the order in which the writ shall
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§ 483.090
be levied upon different assets of the defendant, 1f in the

aggregate they exceed in value &n amcunt clearly adeguate to

secure any judgment which may be recovered by the plaintiff.

The preference for hearing provided by former Section 538.4 is not con-
timied. The explicit direction that a writ be issued automatically if the
defendant does not appear is also eliminated. However, Section 483.060 does
require the defendant to file a notice of opposition if he plans to oppose
the issuance of a writ; if he does not file, he may not oppose the applica-
tion. The court must still review the application but it seems that it
would be rare for the plaintiff to fail to meke an adequate prime facie
showing.

Former Section 538.L authorized either party to submit oral evidence.
Section 483.090 provides that the court, on good cause shown, may permit the
introduction of oral evidence as well as further documentary evidence and
points and authorities.

The time limits for filing the required affidavits are provided in
Sections 483.060 and 483.070.

Section 483.090 does not continue the requirement of former Section

538.4 that the defendant make himself or an agent or officer available for

examination regarding the plaintiff's claim.
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§ 483.100. Issuance of order and writ

483.100. (&) Subject to subdivision (b), the judicial officer
shall issue a right to attach order and writ of attachment if he finds
all of the following:

(1) The claim upon which the .attachment is based is one upon
which an attachment may be lssued.

(2) The plaintiff has established the probable validity of the
claim uwpon which the attachment is hased.

(3} The attachment is not sought for a purpose other than the
recovery on the claim upon which the attachment is based..

(4) The defendant has failed to prove that the property sought
to be attached, or the portion thereof specified in the writ, 1s
exempt from attachment.

(S5) The plaintiff has provided the undertaking required by
Chapter __ (commencing with Section ).

{b} If the judicial officer determines that property of the defend-
ant is exempt from attachment, in whole or in part, the order and writ
shall describe such property and exclude it from the scope of the writ.

(¢) The writ of attachment shall specify the amount to be secured

by the attachment and the property to be lewted on.

Comment. Section 483.100 is substantively similar to the last two sen-
tences of former Section 538.4., See Comment to Section 483.090. Although
no special finding is required, no right - to attach order will be issued if
the defendant .shows that such order would violate the National Bankruptcy

Act. See Section 483.020(a).
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§ 483.100
Subdivision (c) of Section 483.100 requires the writ to specify the
amount to be secured by the attachment and the property to be levied upomn.
The writ does not require that levy be made in any particular order. Con-
trast the last sentence of former Section 538.k4 set forth in the Comment to
Section 483.090. Liability for levy on an excesslve amount of property is

dealt with in Chapter __ (commencing with Section ).

Note. Section 483.100 does not provide explicitly for multiple writs.
The third paragraph of former Section 540 provided:

540. . . . . Several writs may be issued upon the same affidavit
and undertaking simultaneously or from time to time within 60 days after
the filing of the affidavit and undertaking, to the sheriffs, constables,
or marshals of any county or counties, whether or not any writ pre-
viously issued has been returned.

Is it necessary to provide for mltiple writs? (The problem of subsequent

additional writs is covered already by Articles 2 and 3 of this chapter.)
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§ 483.110. Effect of determinations of judiclal officer

483.110. The determinations of the judicisl officer under this
chapter shall have no effect on the determination of any issues in
the action other than the lssues relevant to proceedings under this
chapter nor shall they affect the rights of the defendant [parties]
in any other action arising out of the same claim. The determina-
tions of the Judicial officer under this article shall not be given

in evidence nor referred to in the trial of any such sction.

Comment. Section 483,110 makes clear that the determinations of the
Judicial officer under this article have no effect on the determination of
the validiiy of the plaintiff's claim in the action he has brought eagainst
the defendant nor do they affect the defendant's right to oppose an attach-
ment or to claim that property is exempt in another action brought by the
plaintiff on the same claim. However, 1f the judicial officer determines
that the plaintiff is not entitled to an attachment because he has failed
to establish the probable wvaliduty of his claim or that certaln property of
the defendant is exempt, such determinations are binding on the plsintiff
in a subsequent action on the same claim unless the defendant is no longer
entitled to the exemption because of changed circumstances. Section 483.110
does not, however, make inadmissible any affidavit filed under this chapter.
The admissibility of such an affidavit is determined by rules of evidence

otherwise applicable.

Note. Do you wish to preserve the collateral estoppel effect against

the plaintiff?
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§ 483.120. Dpefendant's defense to action on claim not affected

483.120. Neither the failure of the defendant to oppose the
issvance of a right to attech order under this chapter nor the defend-
ant's fallure to rebut any evidence produced by the plaintiff in con-
nection with proceedings under this chapter shall constitute a waiver
of any defense to plaintiff's claim in the actiom or any other action
or have any effect on the right of the defendant to produce or exclude

evidence at the trial of any such action.
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Article 2. HNoticed Hearing Procedure for

Obtaining Additlonal Writs

§ 483.310. Application for additional writ

ﬁ83.310. At any time after a right to attach order and writ of
attachment have been issued under Article 1 (commencing with Section
483.010), the plaintiff may apply for an additional writ of attachment
under this article by filing an application with the court in which

the action i1s brought.

Comment. Article 2 (commencing with Section 483.310) provides a noticed
hearing proéedure for the issuance of additicnal writs of attachment after
a right to attach order has been issued. The purpose of the prior heering
is to determine whether the defendant can establish that the property sought
to be levied upcen is exempt. If no claim is made the writ is issued and
any claim of exemption is barred subject to & change in circumstances coccur-
ring after the hearing. See Section 483.350. An alternative ex parte pro-
cedure is provided by Article 3 (commencing with Section 483.510) but under
the latter procedure the defendant can establish that property is exempt
after it is levied upon.

Both Article 2 and Article 3 serve the purpose of providing a procedure
for tﬁe issuance of additional writs. This was formerly saccomplished under
Sections 540 and 559-1/2. Section 559-1/2 provided:

559-1/2. After the return and filing of the writ of attachment, or
upon filing by the plaintiff of a verified affidavit setting forth the
loss of the writ of attachment, the clerk, upon demand of the plaintiff
at any time before judgment, mAy issue &n alias writ which shall be in
the same form as the original, without requirement of a new affidavit for

attachment or of & new undertaking as provided in Section 533 of the Code
of Civil Procedure.
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§ 483.310

The provisions of this section do not prohibit the issuance of
several writs as provided for in Section 540.

The relevant portion of Section 540 is set out in a Note to Section 483.100.

Note. Do we need a procedure for the issuance of copies of writs by the
clerk in the same form as the originsl where a writ has been lost or another
writ is needed to be sent to ancther county? It would seem to us that this

would not require any more than a rule of court.
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§ 483.320. Contents of application

483.320. The application shall be executed under oath and shall
include all of the following:

(a) A statement that the plaintiff has been issued a right to at-
tach order and writ of attachment under Article 1 (commencing with Sec-
tion 483.010) in the action, |

(b) A statement of the amount the plaintiff seeks to recover fram
the defendant (the amount of defendant's indebtedness over and above
all claims which would diminish the amount of the plaintiff's recovery)
or, if an attachment is sought for only a part thereof, such partial
amount.

(e) A description of the property to be attached under the writ of
attachment [, including plaintiff's estimate of its fair market value,]
and a statement that the plaintiff is informed and believes that such

property is not exempt from attachment,

Comment. Section 483.320 is compareble to Section 483.020 except that a
statement that a right to attach order has been issued 1is substituted for certain

prerequisites to that order.



§ 483.330. Notice to defendant

483,330, No writ of attachment shall be issued under this article
unless the plaintiff bas served on the defendant at lgast twenty {20)
days prior to the hearing both of the following:

{a) A Notice of Application end Hearing.

(b) A copy of the application.

Comment. Section 483.330 is comparable to Section 483.040. Service of
a copy of the summons and complaint is not required here because it has pre-

sumably already been accomplished.

V.22



§ LB3.3h40. Contents of Notice of Application and Hearing

483.340. The "Notice of Application and Hearing" shall inform the
defendant of all of the following:

(a) The plaintiff has applied for a writ of attachment to attach
the property described in the epplication.

{(b) A hearing will be held by a judicial officer at a place and
at a time, to be specified in the notice, to determine whether the
plaintiff is entitled to the writ.

(¢) A writ of attachment will be issued to attach the property
specified in the plaintiff's application unless the court determines
that such property is exempt from attachment.

{@) If the defendant claims that the property specified in the
application, or a portion thereof, is exempt from attachment, he must
file & ¢laim of exemption with respect to the property as provided in
Section 483.350. If he does not do 8o, the claim of exemption will be
bvarred in the absence of a showing of a change in circumstances occurring
after the hesring.

(e) The plaintiff's address within this state for the purpose of
service by mail upon him of any claim of exemption and supporting affi-
davit pursuant to Section 483.350.

(f)} Either the defendant or his attorney or both of them may be
present at the hearing. The followlng statement shall be included in
the notice: "You mey seek the smdvice of an attorney in any matter con-
nected with the plaintiff's applicetlion. Such attorney should be con-

sulted promptly so that he will be ready to sppear for you at the hearing."

Comment . Section 483.340 is comparable to Section 483.050. Of course,
the hearing here is concerned only with the defendant's right, if any, to sn

exemption and the notice is accordingly so limited.
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§ 483.350. Claim of exemption and supporting affidavit

483.350. (a) If the defendant claims that the property described
in the plaintiff's application, or a portion of such property, is exempt
from attachment, the defendant shall claim such exemption as provided
in this section. If he fails to do s0, be may not later claim such
exemption [unless he shows [that he did not have a right to the exemption
at the time the plaintiff filed his application and] +that the [right to)
[the need for] the exemption is the result of a change in circumstances
oceurring after the hearing].

{(b) The claim of exemption shall:

(1) Describe the property claimed to be exempt.

(2) Specify the statute section supporting the claim.

(3} State the defendant's address within this state for the purpose
of permitting service by mail upon him of the notice of cpposition pro-
vided for in Seetion 483.360.

(¢c) The claim of exemption shall be accompanied by an affidavit
supporting any factual issues raised by the claim and polnts and suthori-
ties supporting any legal issues so raised.

(d) The claim of exemption, together with any supporting affidavit
and points and authorities, shall be filed and served on the plaintiff

not less than five (5) days before the date set for the hearing.

Comment. Section 483.350 is comparsble to subdivisions (2}, (c¢), (d),

and (e) of Section 483.070.
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§ 483.360. Plaintiff's notice of opposition

483.360. (a) If the defendant files and serves a claim of exemption
and the plaintiff desires to oppose the claim, he shall file and serve on
the defendant, not less than two (2) days before the date set for the
hearing, a notice of opposition to the claim of exemption, accompanied
by an affidavit supporting any factual issues raised and points and
authorities supporting any legal issues sc raised.

{t) If the defendant files and serves a claim of exemption and
supporting affidavit as provided in Section 483.350 and the plaintiff
does not file and serve a notice of opposition as provided in this
section, {1) no writ of attachment shall be issued as to the property
claimed to be exempt and {2) if all of the property descrived in the
plaintiff*s application is claimed to be exempt, [no hearing shall be
held and] no writ of attachment shall be issued.

(c) If the plaintiff files and serves a notice of opposition to
the claim ae provided in this section, the defendant has the burden of

proving that the property is exempt from attachment.

Comment. Section 483.360 is comparable to subdivisions (f) and {g) of

Section 483.070.
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§ LB83.570. Hearing; issuance of writ

483.370. (a) The hearing shall be conducted in ths manner pre-

scribed in Section 483.090.

(b) The judicial officer shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the prop-
erty to be levied on, if he finds all of the following:

(1) A right to attach order has been issued in the action pursuant
to Article 1 (commencing with Section 483.010)}.

(2) The defendant has failed to prove that the property sought to
be attached, or the portion thereof specified in the writ, is exempt

from attachment.

(3) The plaintiff has provided the undertaking required by Chapter _

(commencing with Section ).

Comment. Section 483.370 incorporates the procedure provided in Section

483.090 and is otherwise comparable to Section 483.100.
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Article 3. Ex Parte Procedure for

Obtaining Additional Writs

i_h83.510. _Application for additionsl writ and supporting affidavit

483.510. {a) At any time after a right to attach order and writ
of attachment have been issued under Article 1 (commencing with Section
483.010), the plaintiff may apply for an additional writ of attachment
under this article by flling an application which meets the requirements
of Section 483.320 with the court in which the action is brought .

(b) The spplication shall be accompanied by an affidavit showing

that the property scught to be attached is not exempt from attachment.

Comment., Article 3 (commencing with Section 483.510) provides an ex perte
procedure for the issuance of additional writs after e right to attach order
has been issued following & noticed hearing. See Comment to Section 483.310.
In contrast, Chapter 5 (commencing with Section 484.010) provides a procedure
for the ex parte issuance of both the right to attach order and a writ. Such
relief is, however, availeble only in exceptional clircumstances. See Section

L84.010 and Comment thereto.



§ 483.520. PEx parte hearing; issuance of writ

L83.520. fThe judicial officer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the attachment and the
property to be levied on, if he finds all of the following:

{(a) A right to attach order has been issued in the action pursuant
to Article 1 (commencing with Section 483.010).

(b) The affidavit accompanying the application shows that the
property sought to be attached is not exempt from attachment.

(c) The plaintiff has provided the undertaking required by

Chapter _ {commencing with Section ).

Comment. Section 483.520 is comparable to Section 483.370 except here
the determinations are made ex parte and the plaintiff must show that the
property sought to be attached is not exempt from attachment. This determina-

tion mey be subsequently challenged by the defendant. See Section 483.530.
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§ 483.530. Ex parte hearing; defendant's right to claim exemption

483.530. (a) If a writ of attachment is issued under this article,
the defendant may claim an exemption as to the property levied on by
following the procedure set forth in Section 630.50. For this purpose,
references in Section 690.50 to "the debtor" shall be deemed references
to the defendant, and references in Section 690.50 to "the creditor"”
shall be deemed references to the plaintiff.

{t) Notwithstanding subdivision {&}, & claim of exemption shall
be denied if such cleim has been denied earlier in the action and there

is no substantial change in circumstances affecting such claim.

Note. It is likely that provisions comparable to Section 690.50 will
be drafted for attachment. If so, an appropriste reference will be substi-
tuted for the reference to Section 690.50.

A "Notice of Attachment" (see Section 487.020) will be served on the
defendant at or about the time his property is levied upon. The notice will
advise him of his right to make a claim of exemption where the writ has been

issued ex parte.
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CHAPTER 5. EX PARTE HEARING PROCEDURE FOR OBTAINING

WRIT OF ATTACHMENT

Article 1. General

§ 464.010. Prereguisite of great or irreparable injury

484.010. (a) Ho right to attach order or writ of attachment msy be
issued pursusnt fo this chapter unless it sppears from facts shown by
affidavit that great or irreparable injury would result to the plaintiff
if issuance of the order were delayed until the matter could be heard on
notice.

{(b) The requirement of subdivision (&)} is satisfied if any of the
following are shown:

(1) An immediate danger that property sought to be attached would
be transferred other than in the ordinary course of business, concealed,
removed from the state, or substantislly impaired in value uniess the
order 1s issued without delsy.

(2) A bulk sales notice has been recorded and published by the
defendant pursuant to Division & (commencing with Section 6101) of the
Commercial Code.

(3) An escrow has been cpened pursuant to the provisions of Section
24074 of the Businese and Professions Code with respect to the sale by
the defendant of a ligucr license.

(4) Any other circumstance showing that great or irreparable injury
would result to the plaintiff if issuance of the order were delayed until
the matter could be heard on notice.

(¢) A writ issued solely on a showing under paragraph (2) of sub-
division (b) ehall be limited to the goods covered by the bulk sales
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§ 484,010

notice or the proceeds of such gocds. A writ issued solely on & showing
under paregraph (i) of subdivision (b) shall be limited to the proceeds

of the sﬁle of the license,

,
Compent. Section 484,010 is based on former Secticn 538.5. Section 538.5

provided in part:

538.5. Notwithstanding the provisions of Sections 53§

to 538.4, inclusive, the court shall, upon application by the
plaintiff, direct the immediate issuance of a writ of
attachment without any notice of heazring {or, under
subdivision (¢} below, without anry hearing) if any one or
more of the following conditions exist:
- {a) A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the provisions of Division 6 {(commencing
with Section 6101) of the Commercial Code, such writ to
be issued upon the filing of the application provided for
in: Section 538 but to be limited to the goods covered by
the bulk sales notzce, or an escrow has heen opened
pursuant to the provisions of Section 24074 of the Business
and Professions Code with respect to the sale by the
defendant of a liquor license, such writ to be issued upon
the filing of the application provided for in Section 538
but to be limited to the attaching creditor’s pro rata share
of the proceeds of the sale in escrow.

{b} The plaintiff establishes to the satisfaction of the
court that there is a substantial danger that the defendant
will transfer, other than in the ordinary course of
business, remove or conceal the property sought to be
attached, such writ to be issued upon the filing of the
application provided for in Section 538,

{¢} The notice and order issued pursuant to Section
538.1 cannot be served with the use of reasonable
diligence upon the defendant within 10 days after its
issuance and the court is satisfied that the defendant has
departed from this state or conceals himself to avoid « p
service of the notice, such writ to be issued after the
expirvation of such 10-day period.

{d} The defendant is one deseribed in subdivision (d)
of Section 537.2, such writ shall be issued upon the filing
of the application provided for in Section 538. A writ of
attachment (1) which is issued under this subdivision and
levied upon property of a defendant described in
subdivision (d} of Section 537.2 but who is not described
in subdivision (a}, {b) or (¢) of Section 537.2, or (2)

. which is issued under this subdivision based upon a claim
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§ u84.010

which is not described in subdivision (&) of Section 537.1, shall be

releaged and discharged by the court upon motion of the defendant if

the defendant files a general appearance in the action. . .

Subdivision (a) of former Section 538.5 has been replaced by the sub-
stantively similar provisions of paragraphs (2) and {3) of subdivision (b)
and subdivision (c¢) of Section WBL.010. Subdivision (b) of former Section
538.5 is reenacted in paragraph (1) of subdivision (b) of Section L48k4.010.
Subdivision {c) of former Section 538.5 is not retained. Instead, paragraph
(4) of subdivision (b) of Section 484.010 provides for an alternate showing
of any circumstance that indicates thet the plaintiff would suffer great or

irreparable injury if issuance of the writ were delsyed until the matter

could be heard on notice.

Note. Subdivision {d) of former Section 538.5 provides for the ex parte
issuance of a writ against a nonresident defendant. The Commission has deferred
consideration of whether and to what extent attachment will be permitted to |
secure jurisdiction and nonresident defendants will be treated uniquely, When
these issues have been resolved, any needed revisions will be made in this

section and elaewhere.



§ 484.020. Right to claim exemption

484.020. If a writ of attachment is issued under this chapter,
the defendant may claim an exemption as to the property levied on by
following the procedure set forth in Section 690.50. For this purpose,
references in Section 690.50 to "the debtor” shall be deemed references
to the defendant, and references in Section 690.50 to "the creditor" shall

be deemed references to the plaintiff.

Note. It is likely that provisions comparable to Section 690,50 will be

drafted for attachment. If so, an appropriate reference will be substituted -
for the reference to Section 690.50.
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§ BL.030. Setting aside right to attach order and quashing writ

484.,030. (a) Any defendant whose property has been attached
pursugnt to a writ issued under this chapter may apply for en order
that the right to attach order be set aside, the writ of attachment
quashed, and any property levied on pursuant to the writ be released.
Such application shall be made by filing with the court and serving on
the plaintiff a notice of motion.

{(b) The notice of motion shall state the grounds on which the
motion is based and shall be accompanied by an affidavit supporting
any factuel issues raised and points and authorities supporting any
legal issued raised. The right to attach order may not be set aside on
the ground that the plaintiff would not have suffered great or irrepa-
rable injury (within the meaning of Section 484.010) if issuance of the
order had been delayed until the matter could have been heard on notice.

{c) 1If, at the hearing on the motion, the judicial officer deter-
mines that there 1s & triable issue of fact as to whether the plaintiff
is entitled to the right to attach order, te shall hear and determine
the issue at the earliest possible time. His determination shall be
made on the basis of the pleadings and other papers in the record pro-
vided that, upon good cause shown, he may receive and consider additional
evidence and authority produced st the hearing or he mey continue the
hearing for the production of such additional evidence, cral or docu-
mentary, or the filing of other affidavits or points and authorities.

(a) If the judiciasl officer finds that the plaintiff is not entitied
to the right to attach order, he shall order the right to attach order |
set aside, the writ of attachment guashed, and any property levied on
pursuant to the writ released.
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§ 4B84.030

(e) The hearing provided for in this section shall take precedence
over all other civil matters on the calendar of that day except older

matters of the same character.

Comment. Section 484.030 is similar in content and purpose to the last
two sentences of former Section 538.5. These sentences provided:

If a writ of attechment is issued under this subdivision and levied upon
property of a defendant who is described in subdivision (a), {b) or {c)
of Section 537.2 based upon & claim described in subdivision {a) of Sec-
tion 537.1, the defendant may at any time after such levy, upon seven
business days' notice to the plaintiff, reguest a hearing pursusnt to
Section 538.4. At such hearing, unless the court mekes the findings
required by that section for the issuasnce of & writ of atiachment, it
shall release and discharge the writ.

See also former Section 556 set forth in the Comment to Section 483.060.

Note. In view of the fact that the defendant can obtaln a release of the
attachment in any case by posting s bond, is it necessary to provide any ex
parte procedure for releasing the attachment?

Is it necessary to provide explicitly that the plaintiff mey supplement
his showing or cure any defects at or prior to the hearing in order to preserve
his attachment? Compare former Section 558 which provided:

558. If upon such application, it satisfactorily appears that the
writ of ettachment wae improperly or irregularly issued it must be dis-
charged; provided that such attachment shall not be discharged if at or
before the hearing of such application, the writ of attachment, or the

affidavit, or undertaking upon which such attachment was based shall be
amended and made to conform to the provisions of this chapter.
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Article 2. Order Determining Right

to Attech; Issuance of Writ of Attachment

§ L8h.210. Application for order and writ; supporting affidavit

484,210, (a) Upon the filing of the complaint or at any time there-
after, the plaintiff may apply pursuant to this article for a right to
attach order and a writ of attachment by filing an spplication for the
order and writ with the court in which the action is brought.

{b) The application shell satisfy the requirements of Section 483.020
and, in addition, shall include a statement showing that the requirement
of Section 48L.010 has been satisfied.

{c) The application shall be supported by an affidavit showing
that:

(1) The plaintiff is entitled to a judgment on the claim upon whicp
the attachment is based;

(2) The plaintiff would suffer great or irrepareble injury (within
the meaning of Section 4BL.010) if issuance of the order were delayed
until the matter could be heard on notice; and

(3) The property sought to be attached is not exempt from attach-

ment.

Comment. Section 484.210 outlines the procedure for applying ex parte
for the issuance of a writ of attachment prior to s noticed hearing on the
probable validity of the plaintiff's claim. Compare Sections 483.010-483.030
and 483.510. See also the first paragraph of former Section 536.5 set forth

in the Comment to Section 484%.010.



§ 48L.220. Issuance of order and writ

484.220. (a) The Judicial officer sball examine the application
and supporting affidavit and, except as provided in Section 485.030,
shell iseue a right to attach order and writ of attechment 1f he finds
all of the following:

(1) The claim upon which the attachment is based is one upon which
an attachment may be issued.

{2) The plaintiff has established the probable validity of the
claim upon which the attachment is based.

{3) The attachment is not sought for a purpose other than the re-
covery on the claim upon which the attachment is based.

(4) The affidaevit accompenying the application shows that the
property scught to be attached, or the portion thereof specified in the
writ, 1s not exempt from sttachment.

{5) The plsintiff would suffer great or irreparable injury (within
the meaning of Section UBL4.010) if issuance of the order were delayed
until the matter could be heard oh notice.

(6) The pleintiff has provided the undertsking required by Chap-
ter __ (commencing with Section ).

{v) The writ of attachment shall specify the amount to be secured
by the attachment and the property to be levied on.

{(e) 1If the judicial officer finds that the mpplication and support-
ing affidavit do not satisfy the requirements of Section 48L.010, he
shall so state and deny the order. If denisl is solely on the ground
that Section 48L.010 is not satisfied, the judiciaml officer shall so
state and such denial does not preclude the plaintiff from applying for
a right to attach order and writ of attachment under Chapter 4 (commenc-
ing with Section 483.010).
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§ uBh4.220

Comment. Section 4B84.220 cutlines the procedure for the ex parte
issuance of a writ of attachment prior to a noticed hearing on the probable
validity of the plaintiff's claim. Compare Sections 483.100 and 483.520.

The exception provided in subdivision (a) recognizes that the court may,
in its discretion, issue a temporery protective order in lieu of a writ of

attachment even where the requirements of thils section are satisfied.

Note. Consideration should be given to providing that, notwithstanding
any contractual or stetutory provision, nc attorney’s fees or costs shall be
gllowed to the pleintiff for attorney service and costs in connection with an

application for an ex parte attechment 1f such application is deniled.



Artiele 3. Procedure for Obtaining Additional Writs

§ 4BL.510, Application for additional writ

L8h,510. At any time after a right to attach order and writ of
attachment heve been issued under Article 2 (ccmmencing with Section
484 ,210), the plaintiff may spply for an sdditionsl writ of attachment
under this article by filing an application with the court in which the

action is brought.

Comment. Sections 484.510 through 484.530 are comparable to Section
483.510 only here the additional writ is obiained after an order to attach
has been issued ex parte and the plaintiff must show therefore that exceptiongl

elrcumstances continue his need for the ex parte issuance of a writ.
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§ LBA.520. Contents of application

48L.520. The application shall be executed under oath and shall
include all of the following:

{(a} A statement that the plaintiff has been issued a right to
attach order and writ of attachment under Article 2 {commencing with
Section 48 210) in the action.

(b) A statement of the amount the plaintiff seeks to recover from
the defendant (amount of defendant's indebtedness over and above all
claims which would diminish the amount of the plaintiff's recovery) or,
if an attachment is sought for only a part thereof, such partial amount.

(¢) A description of the property to be attached under the writ of
attachment {, including plaintiff’'s estimate of its fair market value, ]
end a statement that the plaintiff is informed and helieves that such
property ie not exempt from attachment.

(4} A statement showing that the requirement of Section 484.010

has been satisfied.

Corment. See Comment to Section 484.510.
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§ 484.530. Supporting affidavit

484.530. The application shall be supported by an affidavit
showing that (a) the plaintiff would suffer great or irreparable
injury (within the meaning of Section 484.010) if issuance of the
order were delayed uniil the matter could be heard on notice and

{v) the property sought to be attached is not exempt from attachment.

Comment.. See Comment to Section 484.510.
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§ 484.540. 1Issuance of writ

48%,540. The judicial ofticer shall examine the application and
supporting affidavit and shall issue the writ of attachment, which
shall specify the amount to be secured by the sttachment and the
property to be .levied on, if he finds all of the following:

{a) A right to attach order has been issued in the action pursuant
to Article 2 (commencing with Section 484.210).

{b) The affidavit accompanying the application shows that the
property sought to be attached, or the portion thereof specified in
the writ, is not exempt from attachment.

{c) The plaintiff would suffer great or irreparable injury
(within the meaning of Section 484.010) if issuance of the order were
delayed until the matter could be heard on notice.

(d) The plaintiff has provided the undertaking required by

Chapter __ {commencing the Section ).

Comment. Section 484.540 is comparable to Section 483.520 except
here the court must make a finding that great or irreparable injury would
resuit to the plaintiff if issuance of the order were delayed until the matter

could be heard on notice. See Comment to Section 484.510.
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CHAPTER 6. PREHEARING PROTECTIVE ORDER

§ 485.010, Application for temporary protective order; supporting affidavit

485.010 {(a)} At the time of applying for a right to attach order
under Chapter 4 (commencing with Section 483.010)}, the plaintiff may
apply pursuant to thls chapter for a temporary protective order by
filing an application for the order with the court in which the action
is brought.

{b) The application shall state what relief is requested and
shall be supported by an affldavit showing that the plaintiff will
suffer great or irreparable injury (within the meaning of Section

484.010) if the temporary protective order is not issued.

Comment. Section 485.010 replaces former Section 538.1. Section
£38.1 provided in part:

538.1. The court or a commissioner thereof, if satisfied
that the affidavits submitted by the plaintiff pursuant to
Section 538 have established a prima facle case and that the
action is one in which an attachment is properly issuable under
the provisions of this chapter, shall issue without any prior
notice to the defendant a . . . temporary restraining crder con-
forming to the provisions of Section . . . 538.3 for service upon
the defendant.

* * » * *

In contrast to former Section 538.1 which provided for the issuance of
a temporary restraining order &8s & matter of right in every case, Section
485.010 requires the plaintiff to apply for relief and show that such relief
is required to avoid great or irreparable injury to him,

The application required by this section will accompany that required
by Section 483.020, thus permitting the court to make the determinations

required by Section 485.020.
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§ 1485.010
Sectlons 485.010 and 485.020 provide for the situmation where the
plaintiff initially requests the relief afforded. A temporary protective
order maey alsc be issued on the court's own motion in lieu of the ex parte

issuance of a writ of attachment pursuant to Section 485.030.
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§ 485.020. Ex parte hearing; issuance of order

485.020. The judicial officer shall examine the applicationm,
supporting affidavit, and other papers on record and shall issue &
temporary protective order if he finds all of the following:

(a) The claim upon which the application for attachment is
hased 1s one upon which an attachment may te issued.

{(b) The plaintiff has shown that he is entitled to a judgment
in the action on the claim upon which the application for the attach-
ment is based.

{c) The order is not sought for a purpose other than the
recovery upon the claim upon which the application for the attachment
is hased.

(d) The plaintiff has shown that he will suffer great or irrep-
arable injury {within the meaning of Section 484.010) if the tem-
porary protective order is not issued.

{e) The plaintiff has provided the undertaking required by

Chapter __ (commencing with Section ).

Comment. BSection 485.020 provides for an ex parte determination of the
right to a temporary protective order. However, as under present practice,
the court may require the plaintiff to give informal notice to the defendant

or his attorney. BSee also Comment to Section 485.010.



§ 485.030. 1Issuance of temporary protective order in lieu of writ of attachment

485.030. (a) In any case where the plaintiff has applied for a
right to attach order and writ of attachment under Chapter 5 (commencing
with Section 484.010), the judiciél officer may in his discretion deny _
the application for the order and writ and issue instead & temporary
protective order under this chapter if he determines that the require-
ments of Section 485.220 are satisfied but that the issuance of the
temporary protective order instead of the right to atﬁach corder and
writ would be in the interest of justice and equity to the parties,
téking into account the effect of issuing a writ of attachment ex parte
on the defendant, the effect on the plaintiff of lssuing the order
instead of the writ, and other factors that bear on eguity and justice
under the circumstances of the particular case.

(b) TIFf the judicial officer issues a temporary protective order
under this section, the plaintiff's application for a right to attach
order and vwrit shall be treated &s an application for a right to attach

order and writ under Chapter U4 {commencing with Section 483.010).

Cbmmgnt. Section 485,030 has no counterpart under former law. See

Comment to Section 485.010.

Note. Subdivision (b) is intended merely to preserve a concept.
The staff doubts that, proceduraslly, this section caBn be self-executing

asg presently stated.

VI-4



§ 185.040. Contents of temporary protective order; general limitation

h85.040. The temporary protective order issued under this
chapter shall contain such provisions sg the judicial officer
determines are appropriate under the circumstances of the par-

ticular case.

Comment. Section 485.040 had no counterpart under the former law.
This sectiion impliedly directs the court to consider what provisions in

the temporary protective order would be fair and eguitable.



§ 485.050. Contents of temporary resiraining order; transfers in the
ordlnary course of buslness

485.050. (a) Except as otherwise provided in Sections 485.040
and 485.060, the temporary protective order may prohibit any transfer
by the defendant of any of his property in this state subject to the
levy of & writ of attaciment, otherwise than in the crdinary course
of business.

(b) Without limiting the generality of the phrase "otherwise
than in the ordinary course of business," the payment by the defend-
ant of an antecedent debt shall not be considered in the ordimary

course of business wlthin the meaning of this section.

Comment. Section 485.050 is based on a comparable provision in former

Section 538.3. Section 538.3 provided in part:
538.3. The temporary restraining order issued pursuant to

Section 538.1 shall prohibit prior to the hearing any transfer by

the defenflant of any of his property in this state subject to the

levy of a writ of sttachment, otherwise than in the ordinery course

of business . . . . Without Limiting the generality of the phrase

"not in the ordinary course of business," the payment by the defend-

ant of an antecedent debt shall not be considered in the ordinary

course of business within the meaning of this section.
Exceptions similar to those provided by Section 485.060 were also provided
by Section 538.3. See Comment to Section 485.060. However, Section 485.050
merely authorizes the lssuance of an order prohibiting transfers where
appropriate (see Section 485.040); former Section 538.3 seemed to require

the issuance of an order prohiblting transfers.
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§ 485.060. Contents of temporary restraining order; deposit accounts

485,060, HNotwithstanding Section 485.050, the temporary pro-
tective order issued under this chapter shall permit the defendant
to issue any number of checks:

(a) In an aggregate amount of not less than one thousand dollars
{$1,000) against any of his deposit accounts in this state for any
purpose.

(b) In any amount so long as the aggregate amount remaining
on deposlt in this state is more than the amount of the plaintiff's
claim.

(c) 1In payment of any payroll expense (including taxes and pre-
miums for workmen's compensation and unemployment insurance) falling
due in the regular course after the service of the temporary protec-
tive order and prior to the levy of a writ of atiachment.

{(d) In payment for goods thereafter delivered to the defendant
C.0.D, for use in his trade or business.

(e) In payment of taxes if penalties will accrue for any delay
in payment.

(f) In payment of reascnable legal fees and reasopable costs
and expenses requlred for the representation of the defendant in the

action.

Comment. Section 485.060 is based on comparable provisions in former
Section 538.3. Section 538.3 provided in part:

538.3. The temporary restraining order issued
pursuant to Section 538.1 shall prohibit prior to the
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§ 485.060

hearing any transfer by the defendant of any of his
property in this state subject to the levy of a writ of
attachment, otherwise than in the ordinary course of
business, and the issuance by the defendant of any checks
in excess of an aggregate of one thousand doliars ($1,000}
against any of his bank accounts in this state to withdraw
any sums subject to such levy, which would reduce the
aggregate amount remaining on deposit to less than the
amount of the plaintiff's claim, and the openm%'of any
new bank accounts by the defendant. Without limiting

“the generahty of the phrase “not in the ordinary course

of business”, the payment by the defendant of an

antecedent debt shall not be considered in the ordinary
course of business within the meaning. of this section.

- Notwithstanding the foregoing, checks may be-issued by

the defendant for any of the following purposes:

_ {a) To cover any payrolls (including all fnnge
benefits and” withholding taxes) falling due in the
regular course after the service of the temporary

. restraining order and prior to the levy of a writ of
attachment, but not exceeding the amount of three
hundred dollars ($300) per week for any mdwu.iuai
employee..

(b) In payment for goods thereafter delivered to the
defendant C.0.D. for use in his trade or business.
(c) In payment of taxes if penalties will accrue for
any delay in payment.
" {d) In payment of legal fees for the representation
of the defendant in the action.

* #* * * *
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§ 485.070. Persons bound by temporary protective order

485.070. Except as otherwise provided by Section 485.110, a

temporary protective order issued under this chapter binds only the

defendant.

Comment. Section 485.070 greatly expands the coverage of a provision

in former Section 538.1. Section 538.1 provided in part:
538.1. . . . HNeither notice of the restraining order issued
pursuant to this section nor service of a copy thereof upeon any

bank shall reguire any bank to observe the terms of the restraining
order.

Section 4B85.070 does not affect any other provisions of law such as,
for example, the law relating to fraudulent conveyances. See Civil Code

§§ 3430-3k40.1.
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§ 485,080, Service on defendant

485.080. The temporary protective order shall be served on the

defendant together with the documents referred to in Section 483.040.
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§ 485.000. Expiration of order

4185.000. Except as otherwise provided in Section 485.110, the
temporary protective order shall expire at the earliest of the follow-
ing times:

{a) Thirty days after the service of the order.

(b} As to specific property described in the order, when a levy
of attachment upon that property is made by the plaintif?f.

(c) vhen the defendant provides an undertaking pursuant to
Chapter __ in the amount of plaintiff's claim as security for the pay-

ment of any judgment recovered by the plaintiff.

Comment. Section h85,090 is based on a& comparable provision in former

Section 538.3. Section 538.3 provided in part:

538.3. . . . The temporary restraining order shall expire by
its terms unless a writ of attachment is issued and levied within
30 days after the service of the order or if the defendant gives
an undertaking as provided in Section 555 in the amount of plaintiff's
claim as security for the payment of any judgment recovered by the
plaintiff.
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§ 485.100. Modification or vacation of order on defendant’s application

485.100. Upon ex parte application of the defendant or, if
the judicial officer so orders, after a noticed hearing, the judicilal
officer may modify or vacate the temporary protective order if he
determines that such action would be in the interest of justice and
eguity to the parties, taking into acepunt the effect on the defend-
ant of the continuance of the original order, the effect on the plaintiff

of medifying or vacating the order, and any other factors.

Comment. Section 485,100 expands a comparable provision in former
Section 538.3. Section 538.3 provided in part:

538.3. . . . The restraining order shall be vacated by the court
upon ex parte application by the defendant if the court is satisfied
that there is no danger that sufficilent property of the defendant to
secure the plaintiff's claim will not bhe available and subject to the
levy of a writ of attachment, if one is directed to be issued at the
hearing provided for in Section 538.4.
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§ 485.110. 1ien

485.110. (a) The service upon the defendant of & temporary
protective order pursuant to Section 485.080 creates & lien upon
such property, or the proceeds thereof, which is described in the
order and which 1s subject to the levy of a writ of attachment pur-
suant to this title and owned by him at the time of such service.
The lien is not valid as against & bona fide purchaser or encumbrancer
for present value or a transferse in the ordinary course of business.

(b} The lien terminates 30 days after the service of the order
upon the defendant except with respect to property upon which & writ
of attachment issued upon application of the plaintiff has been levied
during that period. The levy of a writ of attachment shall perfect
the lien created by the service of the temporary protective order
[against all persons other then a bona fide purchaser or encumbrancer
for present value or a transferee in the ordinary course of business].

{c) Upon the filing by the defendant of & proceeding under the
Rational Bankruptey Act or the making by the def'endant of & genersl
assigmment for the benefit of creditors, the lien terminates with
respect to all property upon which & writ of attachment has not been

levied prior to such event.

Comment. Section 485.110 i1s based on former Section 542b. Section

542b provided:
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§ 485.110

542b. The sérviceupon the defendant of 4 notive and
order pursuant to Section 3538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
. attachment pursuant to this chapter and owned by him
. at the time of such service or the proceeds thereof. Such
lien, however, shall not be valid as against & bona fide
- purchaser or encumbrancer for present value or a
. transferee in the ordinary course of business. Such lien
' shall terminate 30 days after the service of the notice and
order upon the defendant; except with respect to
property upon which a writ of attachment has been
levied during that period and upon the filing by the
defendant of a proceeding under the National
. Bankruptcy Act or the making by the defendant of a
* general assignment for the benefit of creditors, such lien
shall terminate with respect to all property upon which
a writ of attachment has not been levied prior to such .
- event. The levy of a writ of attachment shall perfect the
lien created by the service of the notice and order against
-a bona fide purchaser and z transferee in the ordinary
" course of business and the levy of a writ of attachment in
those cases where it is not preceded by the service of a .
notice and order shall create a lien upon the property
. levied upon which is valid against all third persons.

Note. The materisl in brackets in subdivision (b) seems

unnecessary. ‘the lien could not be pertected against persons

pot affected by the order but the extra phrase may help to

clarify the change (7) made from former Section 5425,

-

kd
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CHAPTER 7. PROFERTY SUBJECT TO ATTACHMENT

§ 486.010. Property subject to attachment

486.010. Only the following property of the defendant shall be
subject to attachment:

[{a) All corporate property.

(p) All partnership property.

(¢) With respect to individuals engaged in a trasde or business,
all of the following:]

(1) Accounts receivable, chattel paper, and choses in action
except any such individual claim with a principal balance of less than
one hundred fifty dollers ($150).

{2) Deposit accounts, except the first one thousand dollars ($l,009)
deposited in any single financial institution or branch therecf; provideg,
however, 1f the defendant hes more than one deposit account, a judicial
officer, upon application of the plaintiff, may direct that the writ of
attachment be levied on balances of less than one thousand dollars
($1,000) if an aggregete of one thousand dollers ($1,000) in all such
aceounts remains free of levy.

(3) Equipment.

(4} Farm products.

(5) Iaventory.
((6) Judgments arising out of any trade or business.]

{(7) Negotieble instruments [and money].
(8) BReal property.

(9) Securities.

Comment. Section 486.010 is substantially the same as former Section

537.3. Section 537.3 provided:
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§ 486.010

337.3. The property referred to in Section 337 is the
tollowing property nut exempt from execution. (without
reg..ud to whether a chuim of exemption shall be filedi:

(a) With respect to corporations and partnerships
referred to in subdivisions (a) and (b) of Section 537.2. all
corporate property and all purtnership property.

o by With  respect to individuals referred  to in
subdhvision {¢) of Section 537.2 all of the following:-

(1 Inv e‘nton

(2) Accounts. contract rights, chattel paper, and
general intangibles consisting of any right to paviment
of money {exchusive of those referred to in paragraph

(3) of this subdivision}, except any such individual

ctaim with a principal balance of less than one hundred

filty dollars - {$150).
i3} Bank accounts and other deposit accounts,
except the first one thousand dollars ($1,000) balunce
in any single bank or branch bank (but, if the
defendant has accounts in more than one bank or -
_branch bank, the court. upon application of the

plaintiff at the hearing provided for in Section 5384,

may direct that the writ be levied on balances of less

than one thousand dollars {$1,000) in a given bank or
branch bank if an aggregate of one thousand dollars

(81,000} in ali such accounts remains free of the levy).

{4) Securities.

(5) Equipment. '

{6) Real estate, including any leasehold estate with

an unexpired term of one year or more.

The court, however, upon application of the defendant at
the hearing provided for in Section 538.4 or at any time
thereafter upon five days’ notice to the plaintiff, shall
exclude from the effect of the levy or release from the
levy, as the case may be, any of the foregoing property
which the court finds is necessary for the support of the
defendunt and his family after taking into consideration
all of his other income and assets not subject to levy or not
levied upon.

The terms used in -tlns subdivision which are defined in
~ the Commercial Code shall have the meanings therein
specified.

{c) With respect to a defendant referred to in
subdivision (d} of Section 337.2, all property of the
defendant.
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¢ 486.010

Section 486.010 is subject to the exception that property exempt from
execution as well as property necessary for the support of the defendant
and his family shall not be subject to attachment. See Section 486.020.
Compare the intrcductory paragraph of former Section 537.3 and the next to
last paragraph of subdivision (b) of that section.

Subdivisions (&) and (b) are substantively the same as subdivision (a) of
former Section 537.3.

Subdivision (c¢) is substantially the same as subdivision (b) of former
Secticn 537.3. Some of the terme have been changed, but their meaning is
still substantially the same. Farm products and negotiable instruments were
srparently not always subject to levy under former Section 537.3 because
neither were listed under subdivision (b) of Section 537.3. See Com. Code
§§ 9106 ("general intangibles" does not include instruments), 9109 ("inventory"
does not include ferm products). Both have been listed under subdivision (e¢)

of Section 486.010.

Note. Subdivision (¢} of former Section 537.3 has been deleted. The
Commigsion has deferred consideration of whether and to what extent attachment
will be permitted to mecure Jurisdiction and nonresident defendants will be
treated uniquely. When these issues have been rescolved, any neefed revisions
will be made in this section and elsewhere.

The staff hae bracketed subdivisions {a} and {b) and the introductory
portion of subdivision (c). It seems to us that corporations and partnerships
could be treated the same as indilviduasls under this section. The list of
property subject to attschment might need to be expanded (2;5;’ licenses), but

we see no reasoh to treat businesses conducted in different forms differently.
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§ LB6.020. Property exempt from attachment

486.020., Notwithstanding Section 486.010, the following property
shall be exempt from levy of attachment:

(a) All property exempt from execution.

(b) All property not otherwise exempt from attachment which is
necessary for the support of an individual defendant and members of his

household when a proper claim for the same is made by the defendant.

Comment. Section 486.020 is substantively the same as the Tirst paragraph
of Section 537.3 and the next to last paragraph of subdivision (b) of that |
section. See Comment to Sectiom 486.010.

Subdivision (a) embraces not only the exemptions provided in the 6590
series of the Code of Civil Procedure but also homesteads, spendthrift trusts,
and any other special exemptions provided in cther codes.

Subdivision (b} provides an sdditional claimed exemption available to

an individual defendant upon a showing of need.

Bote. The staff is concerned that Sections 486.010 and 486.020 together
with the nethod of levy provisions still do not satisfy the Randone require-
ment that necessities of life be automatically exempt from seizure(?) until
the actual validity of the plaintiff's claim has been determined. This dreft
goes a substantial way towards sstisfying that requirement by generally sub-
Jecting only business property to levy, by providing a2 nomseizure form of lewy
in many circumstances, and by providing s claimed exemption for necessaries
which will be available prior to levy in all but exceptional circumstances.
Nevertheless, it is apparent that the scheme does not satisfy a strict, litersl
application of Rendone, expecially for the defendant doing business in a cor-

porate or partnership form.
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CHAPTER 8. LEVY PROCEDURES; LIEN OF ATTACHMENT;
MANAGEMENT AND DISPOSITION OF ATTACHED PROPERTY

Article 1. General Provisions

§ 487.010. Writ of sttachment

487.010- The "Writ of Attachment" shall identify the defendant
whose property is to be attached and the property or interest therein
to be levied upon. The description of such property may be set forth

in the writ or in a separste statement attached to and incorporated by

the writ.

Comment. Section U487.010 requires the writ of attachment to identify
the defendant and the property sought to be attached. The description of the
property was formerly provided in the instructions to the sheriff. See the
firet paragraph of Section 542 set forth in the Comment to Section . 487.030.
However, under the procedures provided here, the issue of what property may
be attached is always subject to a prior review by & Jjudicial officer.
Accordingly, it is feasible and desirable to have the writ itself identify
the property that that officer has determined should be attached. This
should help to avoid discrepancies between what the court has determined may

be attached and what the sheriff eventually attaches.
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§ 487.020. Notice of sttachment

| hST:OEOfV The "Notice of Attachment" shall inform the person who
is served with the attachment of: (a} the capacity in which he has been
served; (b) the specific property in his possession which is sought to
be attashed; (c) his rights under the attachment, including the right
to ﬁake a third-party claim pursuant to Section 689; and (d) his duties

under the attachment.

Comment. Section 487.020 had no counterpart under former law. The
form of the "Notice of Attachment" was not prescribed by statute. Section
487.020 provides general guidance to the Judicial Council as to certain
metters which should be included in the notice of attachment. 3See Section
181.030 {Judicial Council to prescribe form of notices and other documents

used under this title).
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§ 487.030. levying officer shall promptly comply with writ

tion

part:

487.030. (a) A writ of attachment shall be directed to a levy-
ing officer in the county in which property of the defendant described
in the writ is located.

(b) Upon the receipt of written instructions from the plaintiff,
the levying officer to whom the writ is directed and delivered shall

execute the same without del8y in the manner provided in this chapter.

Comment. Subdivision {a) of Section 487.030 is based on the first por-

of the first sentence of former Sectiom 540. Section 540 provided in

540. The writ must be directed to the sheriff, or & constable,
or marshal of any county in which property of such defendant may be,
and must require him to attach and safely keep all of the property
of such defendant within his county not exempt from attachment, or
so much of the property of such defendant as may bhe sufficlent to
satisfy the plaintiff's demand against such defendant .

Subdivision (b) of Section 487.030 incorporates the substance of the

introductory paragraph of former Section 542. This paragraph provided as

follows:

542, The sheriff, constable, or marshal, to whom the writ is
directed and delivered, must, upon receipt of instructions in writing,
signed by the plaintiff or his attorney of record, and containing a
description of the property, and in the case of real property or growing
crops the name of the record owner of the real property to be attached,
or upon which the crops are growing, execute the same without deley, and
if the undertaking mentioned in section 540 of this code be not given,
as foliows . . .

See also former Section 543 which provided in part:

543. Upon receiving informmtion in writing from the plaintiff or
his attorney, that any person has in his possession, or under his con-
trel, any credits or other personal property belonging to the defendant,
or owes any debt to the defendant, the sheriff, constable, or marshal
gshall serve upon such person a copy of the writ, and & notice that such
credits, or other property or debts, as the case mey be, are attacned
in pursusnce of such writ,
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§ 487.040, Manner of service of writ and notice of attachment

487.040. (a) Service of a writ and & notice of attachment upon
(1) a bank, (2) a savings and loan association, (3) a credit union, (k) a
title insurance company or underwritten title company (as defined in Sec;
tion 12402 of the Insurance Code), or (5) an industrial loan company (as;
defined in Section 18003 of the Fingncial Code) shall be made at the office
or branch thereof which has actual possession of the property levied upoé
or at which the deposit account levied upon is carried and shall be made{
upon the officer, manager, or cother person in charge of such office or |
branch at the time of service.

{v) Except as provided in subdivision {a), service of a writ and a
notice of attachment shall be made upon the person upon whom summons may

be served.

Comment., Section 487,040 provides for the manner of service of a writ
and & notice of attachment. Subdivision (a) is based on the last sentence of
subdivision (5) of former Section 542. This seatence read as follows:

However, debts owing to the defendant by any of the following finencial
institutions: (a) banks; (b) savings and loan associations; (c) title
insurance companies or underwritten title compasnies (as defined in Sec-
tion 12402 of the Insurance Code); (&) industrial loan companies (&s
defined in Section 18003 of the Financial Code), maintaining branch
offices, or credits or other personsl property whether or not the sane

is capable of manual delivery, belonging to the defendant and in the
possession of or under the control of such financlal institution shall

be attached by leaving a copy of the writ and the notice, together with

a copy of the complaint 1f required hereunder, with the mapager or other
officer of such financial institution at the offiece or branch thereof at
which the account evidencing such indebtedness of the defendant is carried,
or at which such financial institution has credits or other personal prop=
erty belonging to the defendant in its possession or under its control;

and no attachment shall be effective as to any debt owing by such financial
institution if the account evidencing such indebtedness is carried at an
office or branch thereof not so served, or as to any credits or other
personal property in its possession or under its control at eny office

or branch thereof not so served.

Subdivision (b) is new. The former law provided no general direction as
to the mammer of service of the writ. But see first sentence of subdivision {5)
of former Section 542. Subdivision {b) incorporates the provisions of Sec-

tions 416.10 through 416.90.
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§ L87.050. Prerequisites to the seizure of property under a levy of attachment

487.050. As a prereguisite to the taking of property by the levy-
ing officer under this chapter, whether by keeper or otherwise, the
plaintiff shall be required to deposit with the levying officer & sum
of money sufficient to pay the expenses of taking and keeping safely such
property for a period of not to exceed fifteen (15) days. In the event that
further detention of the property is required, the levying officer shall,
from time to time, meke written demend upon the plaintiff or his attormey
for further deposits to cover estimated expenses for periods not to exceed
ninety (90) days each. Such demand shall by served as provided in Section
1011 or by depositing such notice in the post office in & sealed envelope,
as first-class registered mail, postage prepanid, addressed to the person
on whom it is served at his last kmown office or place of residence. In
the event that the money so demanded is not paid, the lavying officer

shall release the property to the defendant in the manner provided in

[section 1.

Comment. Section 487.050 is substantively similar to the first four

sentences of subdivision 4 of former: Seotion 542. These sentences provide:

4, In cases where the sheriff, constable, or marshal is instructed
to take into possession personal property capable of manual delivery,
whether the same 1s to be placed in a warehouse or in custody of a keeper,
the sheriff, constable or marshal shall require, as a prerequisite to the
taking of such property, that in addition to written instructionsz the
pleintiff or his attorney of record deposit with the sheriff, constable
or marshal, a sum of meney sufficient to pay the expenses of taking and
keeping safely said property for z period not to exceed 15 days. In the
event that a further detenticon of said property is required, the sheriff,
constable or marshal must, from time to time, make written demand upon
the plaintiff or his attorney for further deposits to cover estimated ex-
penses for periods not to exceed five days cach. Such demand must be
served as provided in Section 1011 of this code, or by depositing such
notice in the post office in & sealed envelope, as first-class registered
mail, postage prepaid, addressed to the person on whom it is served at
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§ 487.050

his last known office or place of residence. In the event that the
meney so demanded is not paid, the sheriff, constable or marshal shall
release the property to the person or persons from whom the same was

taken. . . .
Section 487.050, however, gives the levying officer authority to demand addi-
tional deposits for expenses (after the first 15 days) for 90 days rather
than the present five days provided by subdivision 4. There was no reason to
have such a short period after it had become apparent that the property would
probably be held for substantial periocds pending a final determiration in the

action.
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§ 487.060. Limitations on liability of levying officer

487,060, (a) There shall be no liability upon the part of the
levying officer to take or hold personal property unless the plaintiff
has fully complied with the provisions of Section 487.050.

{b) There shall be no liability upon the part of the levying of-
ficer either to the plaintiff or the defendant for loss by flre, theft,
injury, or damage of any kind to personal property while in the posses-
sion of the levying officer either in a warehouse or in the custody of
a keeper or en route to or from a warehouse unless the levying officer

is negligent in his care or handling of the property.

Corment. Section 487.060 is substantively identical to the last two

sentences of former subdivision 4 of Section 542. These sentences provided:

Y. . . . There shall be no liability upon the part of the sheriff,
constable or marshal to take or hold personal property unless the pro-
visions of this section [-- Section 487,050] shall have been fully com-
plied with. There shall be no liability upeon the part of the sheriff,
constable or marshal, either to the plaintiff or the defendant for loss
by fire, theft, injury or damage of any kind to personal property cap-
able of menual delivery while in the possession of the sheriff, censtable
or marshal either in a warehouse or in the custody of a keeper or en
route to or from a warshouse unless the sheriff, constable or marshal
shall be negligent in his care or handling of the property.

_ Note. It is anticipated that this section will be substantially revised
in connection with the provisions relating to the levying officer's duties
and responsibilities regarding the menagement and disposition of attached

property.

VIII-7



§ 4B7.070. Return of writ; inventory

487.070. (a) The levying officer shall return the writ to the
clerk of the court from which the writ issued with a certificate of
his proceedings endorsed thereon cor sttached thereto. BSuch return
shall be made promptly after service and in no event later than sixty
(60) days after the officer receives the writ.

{b) The levying officer shall make a full inventory of property

attached and return such inventory with the writ.

Coomment. Subdivision (&) of Section 487.070 is based on a portion of

former Section 559. Section 559 provided:

5589. The sheriff, constable, or marshal must return the writ of
attachment with the summons, if issued at the same time, and may return
it separately from the summons if issued at & later time. The writ of
attachment must be returned forthwith after levy and service in accord-
ance with the instructicns given to the officer at the time such writ
or writ and summons are delivered to him, but in no event later than 30
days after its receipt, with 8 certificate of his proceedings endorsed
thereon or attached thereto, together with the undertaking given under
the provisions of Section 540 of this code to prevent or release the
levy of the attachment, to the clerk of the court from which said writ
of attachment was issued, except that 1f cash has been deposited with
sach levying officer in lieu of an undertaking as permitted by Section
540 of this code, such cash shall be retained in such levying officer's
trust fund, and whenever an order has been made discharging or releasing
an attachment upon real property, a certified copy of such order may be
recorded in the offices of the county recorders in which the notices of
attachment have been recorded, and be indexed in like manner.

The provisions in Section 559 relating to the defendant’s undertaking in lieu

of attachment have been replaced by [ 1.

Subdivision (b) is based on the first sentence of former Section SL6.

Section 546 provided:
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§ 487.070

546, The officer levying the attachment must make a full inven-
tory of the property attached, and return the same with the writ. To
enable him to make such return as to debts and credits attached and
other perscnal property not in the possession of the defendant, he must
request, at the time of service, the party owing the debt or having the
credit or other personal property belonging to the defendant to glve
him a memorandum, stating the amount and description of each, within 10
days after such serviee; and if such memorandum be refused, he must re=-
turn the fact of such refusal with the writ. The party refusing to
give the memorandum within the time specified may be required to pay
the costs of any proceedings taken for the purpose of obtaining infor-
mation respecting the amounts and description of such debts or credits
or other personal property.

The last two sentences of former Section 546 have been replaced by subdivision

{da) of Section 487.330.
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§ LB7.080. Third-party claims to attached property

487.080. A third person shall claim an interest in property at-
tached in the manner provided for third-party claims after levy under

execution.

Comment. Section 487.080 restates the substance of former Section 549,
Section 549 providead:
549. In cases where a third person claims, as his property, any
personal property attached, the rules and proceedings applicable in

cases of third party claims after levy under execution shall apply.

Both sections incorporate the procedures provided by Section 689,

Note. We do, however, plan to make significant changes in the procedures

provided by Section 689.
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Article 2. Method of Levy on Particular

Types of Property

§ 4LB7.310. Real property

487.310. (a) To attach an interest in real property, the levying
officer shall record with the office of the county recorder of the
county where the property is located a copy of the writ and the notice
of attechment,

{b) Where, on the date of recording, the property stands in the
name of a third person, either alone or together with the defendant, the
recorder shall index such attachment when recorded in the names of both
the defendant and such third person.

{¢) Promptly after recordation and in no event more than | (
days after the date of recording, the levying officer shall serve the
defendant and any third person in whose name the property stands on such
date with a copy of the writ aend the notice. [Where such service is not
mede, the plaintiff shasll be subject to liability to such third person
for any pecuniary damage caused to such person by the attachment upon a
showing that, at the time of the attachment, the defendant had no interegt

in the property attached.]

Comment. Section U487.310 provides the method by which real property is
attached. This section is based on subdivisions 1 and 2 of former Section 5&;,
These subdivisions provided as -follows: |

542, . . . . 1. Real property, standing upon the records of the
county in the name of the defendant, must be attached, by recording

with the recorder of the county & copy of the writ, together with a
description of the properiy sttached, and a notice that it is attsched,
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and by serving an occupant of the property, if there ls one upon the
property at the time service is attempted, with a similar copy of the
writ, description and notice, or if there is no occupant then on the
property, then, by posting the same in a conspicuous place on the
property attached. Service upon the occupant may be made by leaving
said copy of the writ, description and notice with the occupant
personally, or, in his absence, with any person, of suitable age and
discretion, found upon the property at the time service thereof is
attempted and who is either an employee or agent of such occupant or a
member of his family or household. Where the property described in
the notice consists of more than cne distinet lot, parcel or govern-
mental subdivision and any of such lots, parcels, or governmental sub-
divisions lie with relation to any of the others so as to form one or
more continuous, unbroken tracts, one service or posting need be made
as to each such continuous, unbroken tract.

* * * * * *

2. Real property, or any interest therein, belonging to the
defendant, and held by any other persom, or standing on the records
of the county in the name of any other person, must be attached in the
pame manner a8 is real property standing upon the records of the county
in the name of the defendant by the provisions of subdivision 1 of this
gection and the notice of attachment shall state that the real property
therein deseribed, and any interest of the defendant therein held by or
standing on the records of the county in the nsme of such other person
(naming him), are attached. In addition, & similar copy of the writ,
description and notice shall be delivered to such cther personm, or his
agent, if known and within the county, or left at the residence of
either, if within the county. The recorder must index such attachment
vhen recorded, in the names, both of the defendant and of the person
by whom the property is held or in whose pame it stands of record.

Section 487.310 eliminates the reguirement of service on an occupant or
posting as an element of a proper levy. Compare former Section 542(1) and (2],

See Schwartz v. Cowell, T1 Cal. 306, 12 P. 252 (1886); Clark v. Andrews, 109 Cal,

App.2d 193, 240 P.2a 330 (1952); Alpha Stores, Ltd. v. You Bet Mining Co.,

18 Cal. App.2d 252, F. (1937). Service on an occupant has been elimj-
nated because at best it was an indirect means of giving notice to the owners
of the property and at worst it could cause undue worry and inconvenience to

& person (e.g., lessee) whose possession will not be disturbed. Service is
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§ 487.310 .

still required upon the defendant and upon any third perscn in whose name
the property stends of record on the date of levy, but such service is not a
condition of a valid levy. [Subdivision (c) does, however, provide strict
liability for any pecuniary damage cauwsed to a third person by the attachment

if such person is not properly served within the prescribed time.]

Note. Should the service required by subdivision (e) be made by the
Plaintiff? It is not an element of the levy and only the plaintiff is subject
to liability if such service is not made. The provision for service on the
defendant is directory only; no sanction is provided for a failure to serve.
Should a sanction be provided? If so, what should the sanction be? It should
be noted that, in most situations, levy will follow a noticed hearing; even
where levy does not follow a noticed hearing, no seizure of property is

involved here.
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§_h87.320. Tangible personal property in the possession of the defendant
487.320. (a) Except as otherwise provided by this article to
attach tangible personal property in the possession of the defendant,
the levying officer shall take such property into custody.
{(b) At the time of levy, the levying officer shall serve the

defendant with a copy of the writ and the notice of attachment.

Comment. Section 487.320 provides the general method by which tangible
personal property in the possession of the defendant is attached. This sec-
tion is based on subdivision 3 of former Section 542 which provided in part:
"3. Personal property, capable of manual delivery, in the possession of the
"

defendant, must be attached by taking it into custody . Former law

distinguished between property capable and property not capable of mapusl
delivery. As to the latter, subdivision 5 provided in part:

[Plersonal property not capable of manual delivery shall be attached

by leaving with the [person] . . . having in his possession, or under
his control, such . . . personal property . . . , a copy of the writ,
and . . . & notice that the . . . personal property in his poesession,

or under hie control, belonging to the defendant, [is] attached in
pursuance of such writ.

It was held that this provision authorized levy by notice even on the defendant
where property was not reasonably capable of being moved. See Raventas v.
Green, 57 Cal. 254 {1881)(growing crops prior to the enactment of a specific

provision dealing with such property); Irilarry v. Byers, 8% Cal. App. 28,

___P. __ (1927)(stesm shovel). Apparently under former lew, the plaintiff
determined which class of property the particular asset fell into and instructeq
the sheriff accordingly. If his determination was wrong, the attachment was
invalid. The major difficulty with that scheme was that, where levy was

properly made by notice elone, the protection for subseguent transferees of
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the property was inadequate. In place of this, Section 487.320 provides for
levy by custody {whether by keeper or storage) subject to certain broad
exceptions provided by other sections. See Sections 487.3u0 (growing crops),
487.350 {equipment), 487.360 (motor vehicles), 487.370 (business inventory).
Levy by seizure,while sometimes more expensive for the parties to the action,

eliminates any ambiguity and protects innocent transferees.

Note. Should we provide scme genersl relief for property which can be
adeguately attached by notice alone?

Subdivision 3 of Section 542 provides in part:

When the personal property 1s used as a dwelling, such as a housetrailer,

mobilehome, or boat, the same is to be attached by placing a keeper in

charge of the property, at plaintiff's expense, for at least two (2) days.

At the expiration of said period the officer shall remove 1ts occupants,

and teke the property into his immediate custody, unless other disposltion

is mede by the court or the parties to the acticn.
This material has not been retained. The staff believes that the property
described in this provision is no longer subject to levy (see Chapter 7);
hence, this special levy procedure is no longer necessary.

Section 487.320 has & rather limited aprlication now. Chapter T sub-
stantially 1imits the types of property subject to levy and special procedures
are provided below with regard to each of these types of property. We have, '
however, retained Section 487.320 for the time being as something of a
catchall. (For exsmple, Section 487.350 deals only with equipment of a going

business. Where a business has failed, this section would apply.)
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§ 487.330. Tangible personal property in the possession of a third person;
- B demand for removal; 1iabllity of third person; memorandum

L487.330. (a} Except as otherwise provided in this article, to
attach tangible personal property, belonging to the defendant but in the
possession of another person, the levying officer shall personally serve
upon such person a copy of the writ and the notice of attachment.

{b) At any time, upon the demand of such third person, the levy-
ing officer shall take such property into custody, by keeper or other-
wise. 1In such case, ihe levying ocfficer shall meke demand on the
plaintiff for expenses in the manner provided in Section 487.050.

In the event that the money so demended is not pald, the levying
officer shall release the property to the person from whom it was
taken in the mamnner provided in [Section 1.

{c) 1If, at the time of service of the copy of the writ and
notice, & person has in his possession personal property belonging to
the defendant and he does not deliver such property to the levying
officer, he shall be liable to the plaintiff for the value of the
defendant’'s interest in such property until the attachment 1s released
or discharged or the property is delivered to the custody of the levy-
ing officer pursuant to subdivision (b).

(a) At the time of service of the copy of the writ and notice on
the person in possession of the property, the levying officer shall
request the person served to give him =2 memorandum, describiﬁg the
property and stating its value, within ten (10) days after such service.
If the person fails to give such memorandum within the time specified,
the levying officer shall state such fact at the time he makes his return
pursuant tc Section L87.070. A person failing to give such meﬁorandum

VIII-16



§ 487.330

within the time specified may be required to psy the costs of any
proceedings taken for the purpose of obtaining the information required
by such memorandum.

{(e) Promptly after levy and in no event more than [ { )
days after levy, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

Comment. Section 487.330 provides the general method by which tangible
perscnal property in the possession of a person cther than the defendant is
attached. Curiously, such property, where capable of manual delivery, was not
covered at all under the former statute. Two older cases suggestedrthat, at
least where the third person was a pledgee, such property should have been
levied upon by notice to the third person. Moreover, possession could only

be obtained by court order (see Treadwell v. Davis, 34 Cal. 601 (1868)), and

seizure by the levying offilcer without such an order could subject him to

liability as a convertor of the goods. See Dubois v. Spinks, 114 Cal. 289

{1896). Persocnal property, not capable of manual delivery, was covered by
subdivision 5 of former Section 542 which provided also for levy by notice.
See Comment to Section 487.320. Section 487.330 makes clear that levy upon
tangible personel property in the possession of a third person shall always
be by notice subject to an exception for goods subject to a negotiable docu-
ment of title. See Section | 1.

Subdivisions (b) and {c) are based on the first paragraph of former
Section Shk. This paragraph provided:

5kl . All persons having in their possession, or under their con-
trol, any credits or other personal property belcnging to the defendant,

or owing any debts to the defendant at the time of service upon them of
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a copy of the writ and notice, as provided in this chapter, shall be,
unless such property be delivered up or transferred, or such debts be
paid to the sheriff, constable, or mershal, liable to the plaintiff
for the amount of such credits, property, or debts, until the attach-
ment or garnishment be released or discharged or any judgment recovered
by him be satisfied.

Subdivision (4} is based on the last two sentences of former Section 546.

Section 546 provided:

S5hé. The officer levying the attachment must make a full inventory
of the property attached, and return the same with the writ. To enable
him to meke such return as to debts and credits attached and other ‘
personal property not in the possession of the defendant, he must request,
at the time of service, the party owing the debt or having the credit or
other personal property belonging to the defendant to give him a memoran-
dum, stating the amount and description of each, within 10 days after
such service; and if such memorandum be refused, he must return the fact
of such refusal with the writ. The party refusing to give the memorsndum
within the time specified msy be required to pay the costs of any
proceedings teken for the purpose of obtaining information respecting the
amounts and description of such debts or credits or cther personal property.
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§ 487.340. Growing crops

487.3%0. (a) To attach growing crops, or an interest therein,

the levying officer shall (1) record with the office of the county

recorder of the county where the real property on which the crops are
growing is located a copy of the writ end the notice of attachment and
(2) either gerve  an occupant of the real property upon which the crops
are growing, if there is one upon the property at the time service is
attempted, with a copy of the writ and the notice or, if there is no
occupant then on the property, post the same in a cohspicuous place
on such property. Such service or posting shall be made not more than
five days after the date the writ and the notice 1s recorded,

(b) If the real property upon which the crops are growing stands in
the name of a third person, either alone or together with the defendant,
the recorder shall index such sttachment when recorded in the names of
both the defendant and such third person.

(c) Service upon the occupant may be made by leaving the copy of
the writ and the notice with the occupant personally or, in his absence,
with any person of suitable age and discretion found upon the property
at the time service thereof is attempted and who i1s either an employee
or agent of such occupant or a member of his family or heousehold.

{d) If the real property described in the writ consists of more
than one distinet lot, parcel, or governmental subdivisicn, and any of
such lots, parcels, or governmental subdivisions lie with relation to
any of the others so as to form one contiguous unbroken tract, only one
service or posting need be mede as to such tract.

{e) Promptly after recordation and in no event more than sixty (60)
days after the date of recording, the levying officer shall serve the

VIII-19



§ 487.340
defendant and any third person in whose name the real property upon
which the crops are growing stands on such date with a2 copy of the writ
and the notice. [Where the service required by this subdivision is not
made, the plaintiff shall be subject to liability to such third person
for any pecuniary damage caused to such person by the attachment upon a
showing that, at the time of the attachment, the defendant had no in-

terest in the property attached.]

Comment, Section 487.340 provides the method by which growing crops are
attached. This section is based on subdivisions la and 2a of former Section 5L2.

These subdivisions provided as follows:

la. Growing crops (which, until severed, shall be deemed personal
property not capsble of menual delivery), growing upon reel property
standing upon the records of the county in the name of the defendant,
must be attached by recording with the recorder of the county a copy of
the writ, together with a description of the growing crops to be attached,
and of the real property upon which the same are growing, and a notice '
that such growing crops are attached in pursuance of the writ, and by
serving an occupant of the real property, if there is one upon the real
property at the time service is attempted, with & similar copy of the
wrlt, description and notice, or if there is no occupant then on the real
property, then, by posting the same in a conspicuous place on the real
property. Service upon the occupant may be made by leaving said copy
of the writ, description and notice with the occupant personally, or,
in his absence, with any person, of suiteble age and discretion, found
upoh the real property at the time service theresof 1s attempted and who
is either an employee or agent of such occupant or a member of his fam-
ily or household. Where the real property described in the nctice con-
sists of more than one distinct lot, parcel or governmental subdivi-
sion, and any of such lots, parcels or governmental subdivisions lie
with relation to any of the others so as to form one or more continu-
ous unbroken tracts, one service or posting need he made as to each
such continuous unbroken tract.

Whenever growing crops have bzen attached under the provisicns of
this subdivision, which will greatly deteriorate in value, unless prop-
erly cultivated, cared for, harvested, packed or sold, the coart issu-
ing such writ, upon application of the person in whose favor the writ
runs, and after due notice to the owner of said property, may direct the
sheriff to taks possession of said property and to cultivate, care for
and preserve the same and, when necessary, harvest, pack and sell such
property. Any sale of such property shall be made in the same manner
that property 1s sold on execution and the proceeds must be retained
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by the sheriff to be applied to the satisfaction of any judgment which
may be recovered in the action in which said writ is issued. The court
shall order said applicant to pay such expenses in advance if the court
may deem it proper, or may direct that the whole or any part of such
expenses bz paid fram the proceeds of any sale of such property.

* * * * *

2a. Growing crops {which, until severance, shall be deemed per-
socnal property not capable of manual delivery), or any interest therein,
belonging to the defendant, and growing upon real property held by any
other person or standing upon the records of the county in the name of
any other person, must be attached in the same manner as growing crops
growing upon real property standing upon the records of the county in
the name of the defendant are attached by the provisions of subdivision
la of this section, and the notice of attachment shall state that the
crops thersin described or any interest of the defendant therein, held
by, or stending upon the records of the county in the name of, such other
person (naming him), are attached in pursuance of the writ. In addition,
a similar copy of the writ, description and notice shall be delivered to
such other person, or his agent, if known and within the county, or left
at the residence of eilther, if known and within the county. The recorder
must index such attachment when recorded, in the names of both the de-
fendant and of the person by whom the real property is held, or in vwhose
name it stands on the record.

Whenever growing crops have been attached under the provisions of
this subdivision, which will greatly deteriorate in value unless prop-
erly cultivated, cared for, harvested, packed or sold, the court issu-
ing such writ, upon application of the person in whose favor the writ
runs, and with or without notice as the court directs to the owner of
said property, may direct the sheriff to take possession of said prop-
erty 2pd to cultivate, care for and preserve the same and, when neces-
sary, harvest, pack and sell such property. Any sale of such property
ghall be made in the same manner that property is scld under execution
and the proceeds must be retained by the sheriff to be applied to the
satisfaction of any judgment which may be recovered in the action in
which said writ is issued. The court shall order said applicant to pay
such expenses in advance if the court may deem 1t proper, or may direct
that the whole or any part of such expenses be paid from the proceeds of
any sale of such property.

Section 487.340 combines and substantially shortens the provisions set
forth in subdivisions la and 2a but retains the substance of those two sub-
divisions. The requirement of subdivisicn 2a that the notice of attachment

advise the third person of the attachment is continued in Section k87,020

Viii-2l



§ 1487.3k0

(notice of attachment). The last paragraph of each subdivision, which pro-
vides farcaring for and the sale of the attached crops, is superseded by

Section [ I

Note. There are now separate and overlapping provisions dealing with
growing crops (this section) and farm products (Section 487.370). The staff
suggests that this overlap be eliminated and that one method of levy be
selected for farm products geherally.

Section 487.340 is substantively the same as former law. If recordation
is retained as the method of levy, we suggest that service on the occupant or
posting be elimineted as an element of a valid levy. Compare Section 487.310.
This procedure would permit priority to be determined simply on the basls of
date and time of recording.
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tion

487.350. (a) Except as provided by Section[s L487.310 and]

487.360 to attach equipment of a going business, the levying officer
shall file with the Office of the Becretary of State a notice complying
with the provisions of subdivision (b).

{b) The notice filed with the Office of the Secretary of State
shell (1) contain the name and mailing eddress, if known, of both the
plaintiff and the defendant in the described action, (2) describe the
specific property attached, (3) state that the plaintiff in the action
has acquired an attachment lien in the specified properiy of the defend-
ant, and (4) be in the form prescribed by the Secretary of State.

{c) Promptly after filing and in no event more than [ { )i
days after filing, the levying officer shall serve the defendant with s
copy of the writ and the notice of attachment.

[(d) The fee for filing and indexing each notice of attachment,
notice of extension, or notice of release in the Office of the Secretary

of State is three dollars {$3).]

Comment. Section 487.350 is comparable to former Section 542.1. Sec-
542.1 provided:

542.1. Notwithetanding the provisions of Section 542, a writ of
attachment shall be levied upon any equipment (as defined in the Com-
mercial Code), other than a motor vehicle or boat regquired to be
registered, belonging to the defendant by the filing of & notice with
the Secretary of State, vwhich shasll be signed by the sheriff, constable
or marshal and shall contein the name of the plaintiff as lienor, the
name of the defendant as debtor and shall indicate that the plaintiff
has acquired an attachment lien in the equipment of the defendant. The
form of such notice shall be prescribed by the Secretary of State and
shall be filed and indexed by him in accordance with the provisions
applicable to financing statements in Division 9 {commencing with Sec-
tion 9101) of the Commercial Code.
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The term "equipment" is defined by Section 480.100. It should be noted that

the operation of this section is limited to equipment of a going business.

Where a business has failed or ceased, the provisions of Section 487.320

would apply.

The exception provided for motor vehicles under the former law is aliso

recognized here by Section 487.360.

Note. The exception provided by Section 487.310 (in brackets) is for
real property. This is included at this time pending consideration of the
treatment of fixtures. See also Note to Section 480.100.

Section 542.3 presently provides:

542.3. Upon the request of any person, the Secretary of State shall
issue his certificate showing whether there is on file, on the date and
hour stated therein, any notice of attachment lien, naming a particular
person, and if a notice is on file, giving the date and hour of filing of
each notice and the name of the plaintiff-liencr. The fee for the
certificate issued by the Secretary of State is two dollars ($2). A
combined certificate may be issued pursuant to Section 7203 of the
Government Code. Upon request, the Secretary of State shall furnish
a copy of any notice of attachment lien or notice affecting a notice
of attachment lien for a fee of cne dollar ($1) per page.

Does the Commission desire to retain this provision? If so, is this section
an appropriate place for it?
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487.360. (a) To attach a motor vehicle [or vessel] for which a
certificate of ownership has been issued by the Department of Motor
Vehicles and which is equipment of a going business, the levying officer
shall file with the Department of Motor Vehicles a notice complying with
the provisions of subdivision (b).

(b) The notice filed with the Department of Motor Vehicles shall
{1} contain the name and mailing address, if known, of both the plaintiff
and the defendant in the described action, (2) identify the vehicle [or
vessel] attached, and (3) state that the plaintiff in the action has
acquired an attachment lien in such vehicle [or vessel].

{c) Promptly after filing and in no event more than | {( )}
deys after filing, the levying officer shall serve the defendant with =
copy of the writ and the notice of attachment.

(@) Promptly after filing and in no event more than thirty (30)
days after the date of filing pursuant to this section, the levying
officer shall serve the legal owner, if any, of the vehicle [or vessel)

as shown by the records of the department on such date with a copy of the

writ and the notice of attachment.

Coument. Section 487.360 is new. Subdivision (a) provides an exception
to the methed of levy on equipment of & going business provided by Section
487.350. Where the equipment is a motor vehiele, subdivision (a) substitutes
filing with the Department of Motor Vehicles (DMV) in place of filing with
the Secretary of State. The requirement of filing with the DMV is comparable
to the procedure for perfection of a cohsensual security interest in s motor

vehicle. See Veh. Code §§ 6300, 6301. See also Com. Code § 9302(4)("a
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security interest in a vehicle . . . required to be registered under the
Vehicle Code which is not inventory may be perfected only as provided in

the Vehicle Code.").

Hote. As indicated in the Comment above, this section provides a method
of levy for motor vehicles comparable to that provided for equipment genersliy.
Due to the greater mobility of motor vehicles, some conesiderstion might be
given to seizure as a more secure method of levy; however, the latter method
would entail drafting exemption provisions for vehicles which are “"necessities’
in order to satisfy the Randone requirements. The procedure provided above is
tentative only. The staff must still review the treatment of the certificate .
of ownership upon execution, the ability of the DMV to serve as a source of .
information regarding the present state of the title to s particular vehicle, -
and the adeqguacy of protection for transferees after the lien has been re- '
corded.

Y

The problem of vessels must also be reviewed further. The staff has not
yet determined the manner of perfection of a consensusl security interest in
vessels nor whether a comparable method would be suitable here.
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487.370. (a) [(BExcept as provided by Section 487.340,] to attach
farm products or inventory of a going business [conducted in premises
separate from the defendant's principal place of residence] [if the
defendant consents], the levying officer shall place a keeper in charge
of such property for & period not to exceed [ ? ] days. During such
period, the defendant may continue to operate his farm or business at
his own expense provided all sales are [final and are] for cash or the
equivalent of cash. For the purposes of this subdivision, payment by
check or by a credit card issued by a person other than the defendant
shall be deemed the equivalent of & cash payment. The [full] proceeds
from all sales shall be given to the keeper for the purposes of the levy
unless otherwise authorized by the plaintiff. [If the defendant does
not consent or, in any event,] after the end of such period, the
levying officer shall take such property into his exclusive custody
unless other disposition is made by the parties to the action. At the
time of levy, the levying officer shall serve the defendant with a
copy of the writ and the notice of attachment.

(b) Where property is levied upon pursusnt to subdivision (a),
the defendant may apply for an order pursuant to this subdivision. Such
application shall be made by filing with the court and serving on the
plaintiff a notice of motion. BService on the plaintiff shall be made
not less than three (3) days prior to the date set for hearing. The
hearing shall be held not more than five (5) days after the filing of
the motion, unless for good cause, the court orders otherwise. The
notice of motion shall state the relief requested and shall be
accompanied by an affidavit supporting any factual issues raised and
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points and authorities supporting any legal issues raised. At the
hearing on the motion, the defendant has the burden of showing (1)

that but for the plaintiff's claim, he is solvent, and (2) that the
property attached pursuant to subdivision (a) and the proceeds therefrom
are essential for the support of himself and his family. Upon such
showing, the judicial officer shall order the removal of the keeper
and return the defendant to possession of such property as is essential
for the support of himself and his family and msy make such further
order as he deems appropriate to protect the plaintiff against
frustration of the collection of his claim. BSuch order may permit the
plaintiff to levy by filing pursuant to subdivision (c) and may provide
reasonable restrictions on the disposition of the property previously
levied upon.

(e} Notwithstanding the provisions of subdivision (b), upon the
election and the instructions of the plaintiff, the levying officer shall
attach farm producte or inventory of a going business by filing with the
Office of the Secretary of State g notice in the form prescribed by the
Secretary of State which indicates that the plaintiff has acquired an
attachment lien in the farm products or inventory of the defepdant. A
lien acquired pursusnt to this subdivision shall provide the plaintiff the
same rights and priorities in proceeds of the attached property as has 2 |
secured party with a perfected security ' interest in proceeds of collateral
vhere the filed finanecing statement covering the original collateral also {
covers proceeds. Promptly after filing and in no event more than [

{ )] days after the date of filing pursuant to this subdivision, the
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levying officer shall serve the defendant with a copy of the writ and

the notice of attachment.

Comment. Section 487.370 provides special methods for atteching farm
products and the inventory of a going business. The terms "farm products”
and "inventory" are defined by Sections 480.110 and 480.120, respectively.
This section replaces a portion of subdivision 3 of former Section 542. That
subdivision provided in pert as follows:

3. . . . Whenever & levy under attachment or execution shall be
made on persocnal property, other than money, or a vehicle required to
be registered under the Vehicle Code belonging to a going concern, then
the officer making the levy must, if the defendant consents, place a
keeper in charge of said property levied upon, at plaintiff's expense,
for at least two days, and said keeper's fees must be prepaid by the
levying creditor. During said pericd defendant may continue to operate
in the ordinary course of business at his own expense provided all sales
are for cash and the full proceeds are given to the keeper for the pur-
poses of the levy unless otherwise authorized by the creditor. After
the expiration of said two days the sheriff, constable, or marshal shall
take said property into his immediate possession unless other disposi-
tion is made by the court or the parties to the action.

Subdivision {a) preserves the basic approach of installing & keeper for
a short pericd of time while permitting the business to continue to operate
and then taking exclusive custody. However, this section is limited to
farm products and inventory. Eguipment is attached only by filing pursuant
to Section 487.350. Subdivision (a) also makes some additional minor changes.
It makes clear that the defendant must be served with a copy of the writ and
notice of attachment and permits sales where payment is by check or by a
credit card not issued by the defendant, e.g., Bankamericard or Master Charge.
It should be noted that subdivision (&) {as does existing law) permits the
parties to maeke an alternate disposition of the property; this may include

the creation of a consensual security interest with adequate provisions for

accounting for proceeds and so ob. The plaintiff has substantial leverage,
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however, because, if an agreement cannct be reached, or the defendant
cannot obtain relief under subdivision (b}, the property is simply seized.
Subdivision (b) provides a procedure for certain relief where the
defendant can show that, but for the plaintiff's claim, he {the defendant)
is solvent and that the property attached is essential for the support of
himgelf and his family. In these circumstances, the court must order the
return of eszentials to the defendant but he may also require the defendant
to care for the property and may place reascnable restrictions on the
disposition of such property. For example, he may direct the defendant to
maintain adequate insurance, to care for and preserve the property, to
account for proceeds of sale, %o permit reasonable ilnspections of the
property and his books, and to furnish the plaintiff with periocdic accounts.
Subdivision {c) permits the plaintiff to elect initially an alternate
method of levy comparable to the perfection by filing of a consensual
security interest in inventory under the Commercial Code. Compare Com. Code
§ 9302. The attachment lien acguired by filing not only provides the plaintiff
with a "floating lien" on inventory but also gives the plaintiff the same
rights and priorities in proceeds as has a secured party whe has obtained
rights in proceeds of collateral under Section 9306 of the Commercial Code.
Section 9306 provides in part:

9306. (1) "Proceeds includes whatever is received when collateral
or proceeds is sold, exchanged, collected or otherwise disposed of. The
term also includes the sccount arising when the right to payment ie
earned under a contract right. Money, checks and the like are “cash
proceeds." All other proceeds are "noncash proceeds.”

(2) Except where this division otherwise provides, a security in-

terest continues in collateral notwithstanding sale, exchange or other
disposition thereof by the debtor unless his action was authorized by
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the secured party in the security agreement or otherwise, and alsc cone
tinues in any identifisble proceeds including collections received by
the debtor.

* * * * *

{4} In the event of insolvency proceedings instituted by or against
s debtor, a secured party with a perfected security interest in pro-
ceads has & perfected security interest

{a)} In identifisble noncesh proceeds and in a separate bank account
containing only proceeds;

{b) In ilentifiable cash proceeds in the form of money which is not
commingled with other money or deposited in a benk account prior to the
insolvency proceedings;

{c} In identifiable cash proceeds in the form of checks and the Like
which are not deposited in a vank sccount prior to the insolvency pro-
ceedings; and

(d) In all cash and bank accounts of the debtor in which proceeds
have been cammingled with other funds, but the perfectﬂd security in-
terest under this paragraph {d) is

{1} Subject to any right of setoff; and

(ii) Limited to an amount not greater than the amount of any cesh
proceeds received by the debtor within 10 days before the ingtitution
of the insolvency proceedings less the sum of {I) the payments to the
secured party on account of cash proceeds received by the debtor during
such pericd and {II) the cash proceeds received by the debtor during
such period to which the secured party is entitled under paragraphs (a)
through (¢} of this subdivision (4).

(5) If a sale of goods results in an account or chattel paper which
is transfetrred by the seller to a gecured party, and if the goods are
returned to or are repossessed by the seller or the secured party, the
following rules determine priorities:

(a) If the goods were collateral at the time of sale for an indebted-
ness of the seller which is still unpaid, the origineal security interest
attaches again to the goods and continues as a perfected security interést
if it was perfected at the time when the goods were sold. If the secur-
ity interest was originally perfected by a filing which is still effective,
pothing further is reguired to continue the perfecied status; in any other .
tase, the secured party must take possession of the returned or repossessed
‘goods or must file,
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{b} An unpaid transferee of the chattel paper has a security interest
in the goods against the iransferor. Such security interest is prior to
a security interest asserted under paragraph {a) to the extent that the °*
transferece of the chattel paper wes entitled to priority under Section
9308
(e} An unpaid transferee of the account has a security interest in
the goods against the transferor. Buch security interest is subordinate
to a security interest asserted under paragraph {a).
(@) A security interest of an unpaid transferee asserted under pars-
graph (b} or {e) must be perfected for protection against crediters of
the transferor and purchasers cof the returned or repossessed goods.
Subdivision (@) creates a lien in inventory, including after-acquired prop-
erty, and in "proceeds," Although subdivision (2) of Secticn 9306 appears to
continue & security Interest in the original collateral after it is sold as
well as in proceeds, the sppearande istdeceiving because Section 9307 provides
that & buyver in the ordinﬁry'course of business takes free from the security

interest in inventory {except farm products) even though he knows of it.
~ Subdivision {e¢) acccmplishes this same result by grantiﬁgrthe plaintiff rights
and priorities only in proceeds {and, of course, in whatever property of the
defen&ant can be classified as "inventory"). Obviocusly, subdivision {e¢) does
not provide a plaintiff the same degree of security as does subdivision (a}.
It does, however, provide a priority over other creditors and, if the business
continues to be splvent, it may offer an adeqguate measure of security with a

“

ninimal interférence with the defendant's affalrs.
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4L57.380. (a) To attach an account receivable or a chose in action;r
the levying officer shall serve the account debtor or, in the case of an
interest in or 8 clalm under an insurance policy, the insurer with s copy
of the writ and the notice of attachment.

(v) Promptly after service on the asccount debtor or insurer and
in no event more than | { )] days after the date of service on
the account debtor or insurer, the levying officer shall serve the defend-
ant and any other person identified by the account debtor or insurer as

an obligee with a copy of the writ and the notice of attachment.

Comment. Section 487.380 provides the method by which accounts receivable
and choses in action are attached. The term "account receivable" is defined
by Section 480.030; "chose in action" is defined by Section 480.050. Both
types of property are attached by serving the "account debtor" who is defined
by Section 480.020. This procedure is comparable to that provided by subdivi-

slon 5 of former Section S42. Subdivision 5 provided in part:

5. + . . [D]ebts . . . shall be attached by leaving with the persona
owing such debts . . . a copy of the writ and . . . a notice that the
debts owing by him to the defendant . . . are attached in pursuance of
such writ.

Note. Provisions must still be drefted (if research proves they are needed)
which wouwld prevent an ingurer or pleintiff from cancelling an insurance policy
during the period it is attached and which would permit both the plaintiff and”
the defendant to keep & policy in force during the same period. Cf. Bankruptcy
Act § 70m{3). '

Procedures for deposit and perhaps for collection from a recalcitrant
obligor muast also be provided. See Section 487.520.

Should the obligor be required to give an account of the amount owing?
Compare Section S46 set forth in the Comment to Section LB7.330 and subdivision
{(d) of Section 4B7.330.
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k87.390. (a) To attach chattel peper, the levying officer shail
{1} serve the person in possession of such chattel paper with & copy of
the writ and the notice of attachment and (2),if the chattel paper is in
the possesaion of tir defendant. teke the chattel paper into custody.
If the casttel paper is not in the possession of the defendant, promptly
after levy and in so eveut more than { ( 3] days aiter levy,
the levring officer shell serve tbe defendeant with a copy of the writ

snd the notlicz of stiscoment.

(b) The plaintiff shall serve the account debtor cbligated on the
attached chatiel paper with & copy of the writ and the notlce of attach«
ment., Uhtiilsuch service is completed, the attachment shall in no way
affect the rights and du;ies of the account debtor. After such service
is completed, the .account debtor shall mske any payments required

under the chattel paper to the levying officer.

Corment. Section 487.360 provides thé method by which chattel paper is
sttached. The term "chattel paper" is defined by Section 480,040. Chattel
paper ls attached Dy serving the person in possession of such chattel paper
with a copy of the writ and the notice of attachment and if the chattel
paper is in the possession of the dafendant, taking the chattel paper into
custody., This%procedure will prevent further transfers of the chattel paper
and provide the pleintiff priority over other attaching creditors. Former
attachment law simply d1d not use the term "chattel paper.” However, the
procedurs provided by subdivision (a) is comparable to that formerly uses .

to sttach promissory notes. See Comment Yo Section 487.400.

VIII-34



§ 487.390

s

Attaéhﬁent pursuant to subdivision {a) does Vm:xt‘.3 however, affect the
rights and duties of the account debtor until .he iz served (by the plaintiff)
with & copy of the writ and the notice of attachment. The notice of atdach-
. ment will advise the account debtor of Lis duties under the attachment (see
subdivision (@) of Section 487.020), including the duty to make any payments

still required te the levying officer.

Note. Should provision b= made to hold the obligee (person in posses-
sion) responsible for payments wade by the obligor (accoumt debtor) prior to
the latter's being served? , ‘

Should the cbligee or the account debtor be required to give an account
of the amcunt owing? Compare Section 546 set forth in the Comment to Sece
tion 487.330 and svbdivision (8) of Section 487.330.
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437.400. (a) [Except as provided by Section bBT7.440,] to attach
a negotiable instrument [or money], the levying officer shall (1) serve
the person in possession of such instrument [or money] with a copy of
the writ and the notice of attachment and (2) [if the negotiable instru-
ment [or money) is in the vossession of the defendant, ] take the nego-
tiable instrument [or money] into custody. If the negotiable instrumsnt
{or money] is not in the possession of the defendant, promptly after
levy and in no event more than { { )} days after levy, the
levying officer shall serve the defendant with = copy of the writ and
the notice of attachment.

[{b) Promptly after the negotisble instrument [or money] is attached
and in no event more than thirty (30) days after the negotiable instru-
ment [or money] is attached, the plaintiff shall serve any person cbligated

under the instrument with a copy of the writ and the notice of attachment. ]

Comment. Section 487.400 provides the method by which a negotimble in-
strument [or money] is attached. The term "negotiable instrument" is defined
by Section 480.160. [Because the definition includes a "certificate of de-
posit," the introductory clause of this section makes clear that a certificate
of deposit representing a deposit account In a savings and loan association
shall be levied upon as a deposit account pursuant to Section L4B7.440.)

Subdivision (&) continues the former law relating to promissory notes. A
promissory note belonging to the defendant but in the possesaion of a third

person was considered a "credit.”" See Deering v. Richardson-Kimball Co.,

109 Cal. 73, F. (1895); Gow v. Mershall, 90 Cal. 565, P.

(1891). Subdivision 5 of former Section 542 provided in part:
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[Clredits . . . shall be attached by leaving with the persons . . .
having in his possession, or under his control, such eredits . . . a
copy of the writ . . . and . . . a notice that . . . the credite , . . *
in his possession, ow under his control, belonging to the defendant,

are attached in pursuance of such writ.

Levywas by notice and the note was not reguired to be taken inito custody.

See Puissegur v. Yarbrough, 2% Cal.2d 409, 175 P.2d4 830 (1944).

A note In the possession of the defendantwas treated as perscnal prope
erty capable of manual delivery and was attached by seizure. See Jjubelt v,

Sketers, 84 Cal. App.2d 653, 191 P.2d 460 (1948).

Mote, PFurther consideration must be given to the prohlm of to whom
{e.g., obirigor, maker, drawer, endorser, acceptor, and the like) the plain-
t1ifY should give notice, the manner of giving such notlce, and the effect of
"such notice on the liability of the person notified. The general approach

shouid be tou treat the levar ag an involuntary assignment.

The duties of the levying officer with reapect tc paymentas made under
the instrueent and consequsnces folloving therefrom must be prescribed,

Provisions relating to negotiable documents of title should be inciunded
elther here or some more appropriate place. '

- Should either the obligor or obliigee be reguired to give an account of
the amount awing? Compare Section 546 set forth in the Comment to Section

487.330 and subdivision {d) of Section 487.330.
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487.410. {(a) Except as provided in subdivision (b), to attach &
security, the levying officer shall (1) serve the person in possession
of such security with & copy of the writ and the notice of attachment
and {2) {if the security is in the possession of the defendant,] take
the security into custody. If the security 1s not in the possession of
the defendant, promptly after levy and in no event more than |
{ )] dsys after levy, the levying officer shall serve the defendant
with a copy of the writ and the notice of attachment.

(b) Where the security is held in eecrow pursuant to the provisions
of the Corporate Securities Law, [or where the security has been swur-
rendered to the issuer, ] the levying officer shall not take such secur-
ity into custody but shall attach the security by serving copies of the
writ and the notice as provided in subdivision (a).

{{c) Promptly after the security is attached and in no event more
than thirty {30) days after the security is attached, the plaintiff
shall serve the issuer of the security with & copy of the writ and the

notice of attachment. ]

Note. Section 487.410 provides the method by which s security is at-
tached. The term "security" is defined by Section 480.210. A security is
attached pursusnt to Section 487.410 by serving the person in possession of
the security with a copy of the writ and notice of attachment and [only if

the defendant has possession of the security] seizing the security.

If the bracketed material in subdivision {a) is omitted and the bracketed
meterial in subdivision (b) 1s included, subdivisions (a)} and (b) provide the
substance of existing law as provided in subdivision (1)} of Section 8317 of
the Commercial Code. Subdivision (1) provides:

8317. (1) HNo attachment or levy upon a security or any share or

other interest evidenced thereby which is outstanding shall be wvalid
until: {a) the security is actually seized by the officer msking the
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attachment or levy, or (b) in the case of a security held in escrow
pursuant to the provisions of the Corporate Securities Law, a copy of
the writ and a rotice that the securities are attached or levied upon
in pursuance of such writ is served upon the escrow holder; but a se-
curity which has been surrendered to the issuer may be attached or
levied upon st the source. ~

Bection 8317 of the Commercial Code is incorporated by reference by
Secwlon 541 of the Code of Civil Procedure which provides that securities
shall be levied upon in the menn=r provided by Division 8 of the Commercial
COde . :

Conversely, if the bracketed material in subdivision (&) is included
and the bracketed materisl in subdivision {b) is omitted, subdivisions (a)
and {b) will provide in subsiance the rules whichk apply in Hawail (and
which Professor Riesenfeld proposes for us as he did for Hawaii). The
difference baslcally is that, upder the latter approach, the levying
officer does not seize the security 1f it is Iin the posseseion of a third
person; he does gelize it if it is in the possession of the defendant. This
is consistent with the general approach taken for tangible personal property.
See Sections 487.320 and 487.330. It is also the method set forth in the Los
Angeles Marshal's Manusl for leyy on pledged stock. In short and in prac~
tice, at least before 1972, if the third perscn claims a right to possession,
Gespite the directions of Section 8317, the marshal apparently will only
garnish the third person {i.e., serve notice on him) and will not seize the
security. Which approach does the Commission wish to sdopt?

Further consideration must be given to the problems of management and
dispesition of atiached securitles, including the method of handling dividends
from such securitles.

The Commission asked whether there are still eserows under the 1968
Corporate Securities Law. The answer 1s yes. BSee, e.g., Corp. Code
§§ 251, 25149, 25151.
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§ 4B7.420. Judgments owing to the defendant as a judgment creditor

487,420, (a) To attach e judgment owing to the defendant, the
levying officer shall (1) file in the action in which the judgment was
entered s copy of the writ and the notice of attachment and (2) serve
a copy of the writ and the notice upon the judgment debtor in such
sction.

{b) Promptly after levy end in no event more than [ ( )]
days after levy, the levying officer shall serve the defendant with a

copy of the writ and the notice of attachment.

Comment. Section 487.420 provides the method by which a judgment owing
to the defendant is attached. BSection L487.420 is based on = portion of sub-
division 5 of former Section 542 which provided as follows:

5. « . . [J]udgments . . . shall be attached by leaving with the
persons owing such debits . . . & copy of the writ . . . and . . . &
notice that the debts owing by him to the defendant . . . are attached
in pursuance of such writ. However, whenever a Jjudgment has been at-
tached under the provisions of this subdivision, a copy of the writ
and notice shall be filed in the action from which the judgment arose
and served upon the judgmwent creditor of such action. . .

Note. The provisions relating to judgments in subdivision 5 were added
in 1970. Cal. Stats. 1970, Ch. 1523, § 4, st 3061. However, no change was
made in Section 688 which previously prov1ded and still provides "that no
cause of action or judgment as such . . . shall be subject to levy or sale _
on execution.” The Marshal's Manual resolves this conflict by simply ignoring
the special procedure and providing for garnishment of the defendant's judg-
ment debtor on the underlying debt. The staff believes that the judgment
should be attached as provided in Section 487.020 and Section 688 should be
revised to permit levy on a judgment but to prohibit sale except on applieca-
tion to the couwrt. In lieu of sale, some provision should be made for collecq
tion of the judgment both when it is attached and executed upon.

An attaching creditor is not permitted to intervene in s pending lawsuit,
See Section 688.1 (relief limited to "judgment creditor"). Implicit under
Section 688.1 is that a claim in litigation thereby becomes immune from attach-
ment, and the Commissicn has directed that this policy be continued and made
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§ LB87.L20

explicit. However, what happens to a claim {e.g., chose in action) that hag
been attached and subsequently becomes the subject of litigation? What ‘
provision should be made to permit litigation to be commenced to toll the
statute of limitations? +to collect on the claim from a debtor who refuses
to pay? '

Should the judgment debtor be regquired to give an account of the amount
owing? Compare Section 546 set forth in the Comment to Section 487.330 and
subdivision (d) of Section 487.330.
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§ 487.430. Interest iun personal property of estate of decedent

' 487.430. (a) To sttach the interest of a defendant in personal
propertyrhelonging to the estate of a decedent, whether by testate or
intestate succession, the levying officer sball {1} file a copy of
the writ and the notice in the office of the clerk of the court in
which the estate is being adminiptered apd (2) serve the personal
representative of the decedent with & copy of the writ and the notice
of attachment. Promptly after levy snd in no event more then [
{ )] deys after levy, the levying officer shall serve the defendant

vith & copy of the writ and the notlce of attachment.

{b) The personel representative shall report such attachmwent to
the court when any.petition for distribution is filed.

{c) Such attachment shall not lmpair the powers of the represén;a-
tive over the property for the purposes of administration;

(d) If & decree orders distribution to the defendant, delivery of
the property shall be ordered to the officer making the levy subject to
the claim of the defendant or any person clalming under him., The prqp—
erty shall not herdelivered to the officer meking the levy until the |

decree distributing the ipterest has become finsl.

Note. - We have retained Section 487.430 pepding consideration of what
property shall be subject to attachment. It is very possible that, if

business property only is made subject to levy, this section can be
eliminated.

Section h87.430 is substantially the seme es present Section 561.
Section 561 providea as follovs:
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§ 487.430

561. The interest of a defendant in personal property belonging
to the estate of o decedent, whether as heir, legatee or devisee, may
be attached by serving the personal represantative of the decedent with
a copy of the writ and a notice that said interest is attached. Such
attachment shall not impair the powers of the repregentative over the
property for the purposes of aduministration. A ccpy of sald writ of
attashment and of said notice shall gliso be filed in the office of the
clerk of the court in which seid estete is being edministered and the
personal representative shall report such attachwent to the court when
any petition for disctribution is {iled, and in the decree made upon
such petition distribution shall be ordered te such helir, legatee or
devises, but delivery of such property shall be ordered to the officer

- making the levy subject to the clsim of such heir, legatee or devigee,
or gny person claiming under him. The property shall not be delivered
to the offizer making the levy until the decrec distributing such in-
terest has becowe final.

As indicated mbove, both sectiona are limited to persousl property in the
estate of the decedent. The interest of an heir or devisee in resl property
mist be levied upon in the maoner provided for real property generally.
Estate of Troy, 1 Cal. App.2d 732, P.2d (1934). See Martinovich v.
Marsicano, 150 Cal. 597, P. (1907). {Under our scheme, this procadure
is provided by Section 487.310). If the real property during the course of
administration is converted into personalty (e.g., cmsn)}, it should subse-
quently be levied upon as perscnaliy. BSee-Estate of Troy, supra. Where
real properiy has been properly levied upcn, the levy does not apparently
affect the pover of the court to administer the property, and the lien at-
tacher to vhatever praparty is eventually distributed to the person whoee
interest has been levied upon. See Noble v. Beach, 21 Cal.2d 91, P.2d
(19h2){rights obtained in real property under recorded abstracts of judg-
ment may be followed lato property allocated to judgment debtor after par-
tition(hghy§ubate court); Reed v. Bayward, 23 Cal.2X 336, 3k2, P.24 R
1943},

These twg separate procedures for realty and personalty seem to work
adeguately at present. On the other hand, it would not be burdensome to
include realty under Section 487.430 (togetber with & provision for reccrding).
What is the Commission's dealre?l

As Professor Riecenfeld advised us et the May meeting, "the death of &
defendant destroys the lien of an atischment upon his property.” Clary v.
Rupert, 93 Cal. App.2d 84h, 210 P.2d 4k (1949)(ses cases cited therein and
Prob, Code § 732; Code Civ. Proc. § 686). This rule does not seen to make
sense {see Myers v, Mott, 29 Cal. 359 (1866)(dissenting opinicns)), and the
staff will investigete ithis matter further and proposs the changes we believe
would be desirable. '
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§ 4B7.440. Deposit accounts

487.44k0, (a) To attach a deposit account, the levying officer
ghall serve the filnancilal instituticn holding such account with a copy
of the writ and the notice of attachment.

(b) Promptly after the attachment of the deposit account and in
no event more than [ { )] days after the deposit account is
attached, the levying officer shall serve the defendant, and any cother
person in whose name the account is held, with a copy of the writ and
the notice of attachment.

[{¢) While the attachment is in force, the financial institution
shall not be liable to any person by reason of:

(1) Its compliance with the levy;

(2) The nonpayment of any check or other order for the payment of
money drewn or presented against the account;

(3) The refusal to pay any withdrawal in respect to the account.]

Comment. Section LB7.440 provides the method by which & deposit account
is attached. The term "deposit account" is defined by Section 480.080. A
deposit account is attached by serving the proper branch or office of the
fipancial institution with a copy of the writ and the notice of attachment.
See Section UB7.040(a)(manner of service of writ and notice or financiel in-
stitution). The procedure provided by Section 487.440 (together with Section
487.040) is substantively identical to that provided under former law by sube
division 5 of former Section 542.

Note. Subdivision (c) is based on a portion of Section 539a. It is in.

cluded here as a reminder that provisions dealing with the lisbility of a
garnishee generally should be included scmewhere in the statutory scheme.

Should the financial institution be required to give an account of the
amount owing? Compare Section 546 set forth in the Comment to Section 487.330
and subdivision {d) of Section 487.330.
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Article 3. Lien of Aitachment; Management and

Disposition of Attached Property

§ 487.500. Lien of attachment; effective date

487.500. (a) The lien of attachment on property levied upon
pursuant to Sections 487.310 [real property) and 487.340 [growing crops]
shall become effective upon the date of recording pursuant to those
sections.

(b) The lien of attachment on property levied upon pursuant to
Sections 487.320{a} [tangible personalty in possession of defendant]
and 487.370(a) [inventory and farm products, alternate method] shall
become effective upon the date the levying officer takes custody of
the property pursuant to those sections.

{c) The lien of attachment on property levied upon pursusnt to
Sections 487.350 [equipment, other than motor vehicles, of & going busi-
ness], 487 360 [motor vehicles, which are equipment of a going business],
and 487.370{(c) [farm products and inventory, alternate method] shall
become effective upon the date of filing pursuant to those sections.

(d) The lien of attachment on property levied upon pursuant to
Sections 487.330 [tangible personalty in possession of third person},
487.390 [chattel paper], 487.400 [negotiable instruments), and 487.410
[securities] shall become effective upon the date of service on the
person in possession of such property.

(e} The lien of attachment on property levied upon pursuant to
Section 487.380 [accounts receivable, choses in action] shall become
effective upon the date of service on the account debtor or insurer.

(f) The lien of attachment on a Judgment levied upon pursuant to
Section 487.420 shall become effective on the date of service on the

Judgment debtor.
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(g) The lien of attachment on property levied upon pursuant to
Section 487.430 shall become effective on the date of filing pursuant
to that section.

(h) The lien of attachment on a deposit account levied upon
pursuant to Section 487.440 shall become effective on the date of
service on the financial institution.

(1) Notwithstanding subdivisions (&) through (h) of this section,
and except as otherwise provided by Section 485.110, where & temporary
protective order has been issued pursuant to Chapter 6 (commencing
with Section 485.010), the lien of attachment on property described
in such order and subsequently attached shall be effective from the

date of service of such order.

Comment. Section 487.500 replaces the following provisions under the
former law:

542.2. . . . (¢} A filed notice of attachment lien is effective
. from the date of filing.

5k2a. The lien of the attachment on real property attaches and
becomes effective upon the recording of a copy of the writ, together
with a description of the property attached, and & notice that 1t is
attached with the county recorder of the county wherein said real
property is situated; provided, however, that in the event that the
sheriff, constable, or marshal does not complete the execution of
said writ in the menner prescribed in Section 542 of this code within
a8 period of 15 days next following sald recording in the recorder's
office then said lien shall cemse at the expiration of said period
of 15 days.

* * * * *
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§ 487.510. Lien of attachment; duration; termination; extension

487.510. (a} Unless sooner released or discharged, any attachment

shall cease to be of any force or effect, and the property levied upon '
shall be released from the operation of such attachment at the expira-
tion of two {(2) years from the date of issuance of the writ of attach-
ment under which such levy was made.

(b) Notwithstanding subdivision {a), upon motion of the plaintiff,
made not less than ten (10) or more than sixty (60) days before the
expiration of such period of two (2) years and upon notice of not less
than five (5) days to the defendant whose property is attached, the
court in which the aetion is pending may, by order filed prior to the
expiration of the period and for good cause, extend the time of such
attachment for a period not exceeding one {1) year from the date on which
the original sttachment would expire.

(c} Notice of such order shall be served upon any person holding
property pursuant te an attachment and shall be recorded or filled in
any office vhere the writ and notice of attachment is recorded or filed
prior to the expiration of the period described in subdivision (a) or
any extension thereof.

(d) Any attachment may be extended from time to time in the manner
herein prescribed provided that the aggregate period or pericds of such

extensions shall not exceed five (5) years.

Comment. Section 487.510 replaces the following provisions under the

former law.

s2.2. . . . (c) A filed notice of attachment lien is effective
for a period of five years from the date of filing. The effectiveness
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§ 487.510

of the filed notlce of attachment lien lapses on the expiration of
such five-year period unless sooner terminated pursuanst to subdivi~
sion (b) or unless a notlce of contimuation is filed pursuant to
Section 542.54 prior to such lapse.

542.4. When more than four years and six months has
elapsed after the filing of the notice of attachment lien
and there is no {inal judgment in the action, the plaintiff
" may, upon notice to the defendant, apply to the court for
an order directing the sheriff, marshal or constable tosign
a notice of continuation of notice of attachment lien for
. filing with the Secretary of State if the lien is still in eftect
under Section 542c. _
The court shall issue the order if it finds that the lien
has been extended or the court concurrently extends the
:lien under Section 543¢ for a period beyond the
expiration of the five years specified in Section 542.2,
{Upon issuance of the order, the sheriff, marshal or
.constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior
+to the lapse of thenotice of attachment lien. Upon timely
filing of the notice of continvation, the effectiveness of
the original riotice of attachment lien is continued for five
. years from the time when it would otherwise have lapsed, !
whereupon it shall lapse thereafter in the same manner -
as provided in subdivision (¢) of Section 342.2.

5 p | .'
£ The attachment whether herctofore levied or hereafter to be

levied siwall be a lien upen a1} real property attached for a period of
three years after the date of levy unless sooner released or discharged
. either s provided in this chapter, or by dismissal of the action, or by | .
the recording with the recorder of an abstract of the judgment in the 4 i
action, At the expiration of three years the lien shall cease and any ;
proceeding or proceedings against the property under the attachment
. shgll bebarred; provided, that upon motion of a party to the action,
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of said lien for a period not exceeding two years
from the date cn which the original lien would expire, and the lien
shall he extended for the period specified in the order upon the record-
ing before the expiration of the existing lien, of a certified copy of the
order with the recorder of the county in which the real property at-
tached is situated. The lieh may be extended from time to time in
tite manner herein prescribed, oo S
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X42c. An attachment of personal property shall,
uniess sooner released or discharged, cease to be of any
force or.effect and the property levied on shall be

released from the operation of the attachment at the
expiration of one vear from the date of the levy of the
writ unless a notice of readiness for trial is filed or a
judgment is entered against the defendant in the action
in which the attachment was issued within that period, in
which cuse the attachment shall continue in effect ontil
released of vacated after judgment as provided in this
chapter. However, upon motion of the plaintiff, made not
less than 10 nor more than 80 days before the expiration
of such period of one year, and upon notice of not less
than five days to the defendant, the court in which the
“action is pending may, by order filed prior to the
expiration of the period, extend the duration of the
“attachment for an additional period or periods as the
.court may direct, if the court is satisfied that the failure
‘o file the notice of readiness is due to the dilatoriness of
"the defendant and was not caused by any action: of the
plaintiff. The attachment may be extended from time to
‘time in the manner herein prescribed. o

Fote. The present law has three similar but slightly
different provisions for equipment, real property, and
personal property (other than equipment). The staff sees
no spparent reason for these different pmvision? and we
haye accordingly provided in Section 487,510 a single,. simple pro=-
cedure for extending the effectiveness of a lien of attach-

»ent.
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§ LB7.520. Execution of certain comrercial peper by levying officer

h87.c20. fa) When a check, draft, money order, or other crder for
the withdrawal of money from & banking corporation or association, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, comes into the possession of a
levying officer under a writ of attachment, the officer shall promptly
endorse the same and present it for payment.

(b) The levying officer shall endorse the check, draft, money
order, or other order by writing the namz of the defendant thereon
and the name and official title of the levying officer and glving the
title of the court and the cause in which the writ was issued. BSuch
endorsement shall constitute a valid endorsement. No banking corpora-
tion or association or public entity on which the check, draft, money
order, or other order is drawn shall incur any liability to any person,
firm, or corporation by reason of paying to the officer the check,
draft, money order, or other order by reascn of such endorsement. No
levying officer shall incur any liability by reason of his endorsing,
presenting, and obtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment of the
check, draft, money order, or other order shall be held by the levying

officer subject to the levy of the writ of attachment.

{c) If it appear from the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in i
satizsfaction of a claim or demand and endorsement thereof shall be
congidered 8 release and satisfaction by defendant of such claim or

demand, the officer making the levy shall not endorse the check, draft, :
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Mopey order, or other order unless the defendant shall first
endorse the same to the officer making the levy. If the defend=-
ant shall not endorse the check, draft, money order, or other
order to the officer making the 1e;y, the officer shall hold such
check, dreft, money order, or other order subject o the levy and
shall incur no liability to the defendant or to sny other person,

firm, or corporation for delay in presentment of the same for

paynent.

Comment. Section 487.520 authorizes and directs the levylng officer
to execute certain types of commercial paper. The section 1s virtually

identical to subdivision 6 of former Section 542. Subdivision 6 provided:

8. Wihen chicks, deafts, money orders and other orders for the withdrawai of
_nwoney from a banking corporation or association, the United States, any state or .
public enrity within any srate, payable to the defendant or judgment dehtar on de-
mamd, come futo the possesslon of & levying officer ander a writ of attechment or
exccudjon, the sheriff, constable, or marahal, to whem the writ 18 directed and de-
Hyered, shull promptly thereafter crdorse the sume and prescnt, or cavse the samw
to be preseinwl, for payment.  The sheriff, constable, or marghal shetl endorse much
chnek, draft, nioney erder or other order for the withdrawel of money by writing the
neing of the defendsnd or judgiuent debtor thereon and the name snd official ticle of
the offleor making the levy wirth the statement thet speh ondorsement is made pur-
wnant G levy of weit of attachient or execution 2od plving the title of court and
caune jet which sueh writ was issupd, aml such endorsement shalt e sufficient en-
dorsoment and z0 hanking corporation or nssochation or public entity en which «rld
choeek, deaft, money order or oiher order for the withdrawal of money js drawa sbali
incur eny linbility to any porson, firm or corporation by reason of paying te such
officer sueh check, draft, moner order or vither order for withdrawal of money by
reason of anch endorserment, nor sbell the officer making the levy Incar any Habdlity
by reusan of his wndorsing and presenting for and obtaining payment of such check,
draft, money order or pther vrder Tor the puyment of money ; provided, however, that
the funds or credit rusglting frem the payment of such check, draft, money onder or
other order for withdrawal of mouey shall be held by sald officer subject to the levy
4 Aaid welt of attachment or execution. It it appear from the face of such check,
draft, mone¥ onder or other oriee for the withdraws! of money that the same bas
been ferclered to the defendant or jodgment debior in satiafaction of g <ialm or de-
mand gwd that emlorsement thorsof shall be considerad a relenze and gatisfaction by
Sefendant or jodgiieat debtor of such elaim or demand, then, in such event, the of-
Hcer making the Jevy shall not endorse safd check, draft, money order or other order
Fur the withdrawal of money unless the detendant or judgmwent debtor shatl flmst
endorse the same to the offleer making the lewy. provided, however, that i sald
defendunt shall not endorse safd check, draft, money order or other ordker for with-
drawal of rmoney to the offiecr making the levy, sald officer may thereafter hold
such theck, draft, mopey onder or other order for the withdrawul of money subjoct
to swch levy and shall incur no Hebility to the defeadant or jodgment debtor or to
any other person, fhem or corporation for delny in presentment of the syme for pay-
ment. L.
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§_487.530. Sale of [or receiver] or keeper for attached property; proceeds :{ ;
receiver's expenses ] R

4187.530. (a) Whenever property is or may be attached, upon
application of either party {or any third person whose interest has
been determined pursuant to Section 689], after reasonable notice to
the other party {parties] and upon a showing that the property is
perishable or will greatly deteriorate or depreciate in value or for
some other reason that the interests of the parties will be best served
thereby, the court may order that such property be sold [or may appoint
a receiver] or direct the levying officer to take charge of, cultivate;
care for, preserve, collect, harvest, pack, or sell such property. |

{(b) Any sale of such property shall be made in [the same menner
that property is sold on execution}[a commercially reasonable manmner],
and the proceeds shall be deposited in the court to abide the judgment
in the asction.

{c) Where [m receiver] or keeper is appointed, the court shall
fix the daily fee of such {receiver] keeper and may order the plaintiff
to pay such fee and expenses of the [receiver] keeper in advance or may
direct that the whole or any part of such fee and expenses be paid
from the proceeds of any sale of such property.

{(d) Except as otherwise provided in this section, the provisions
of Chapter 5 (commencing with Section 564) and Chapter 5A (commencing
with Section 571) of this title shall govern the appointment, qualifica=
tions, powers, rights, and duties of a receiver appointed under this

section. }
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Note. The present attachment chapter has the following overlapping
provislons relating to the disposition of attached property.

Subdivision la of Section 542 provides in part as follows:

la, . . Whenever growing crops have been attached under the
prov1510ns of this subdivision, which will grestly detericrate in
value, unless property cultivated, cared for, harvested, paecked or
sold, the court issuing such writ, upon application of the person in
whose favor the writ runs, and after due notice to the owner of said
property, may direct the sheriff to take possession of sald property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and sell such property. Any sale of such property shall
be made in the same manner that property is sold on executlon &nd the
proceeds must be retained by the sheriff to be applied to the satisfac-
tion of any judgment which may be recovered in the action in which saigd
writ is issued. The court shall crder said applicant to pay such ex-
penses in advance if the court may deem it proper, or may direct that
the whole or any part of such expenses be paid from the proceeds of
any sale of such property.

Subdivision 2a of Section 542 relating to crops growing on real property
held or standing in the name of A third person has & virtuelly identical para-
graph except that the court may direct the sheriff to take possession of the
crops with or without notice to the owner of "said property." Subdivision ga
is ambiguous as to whether "said property" refers to the crops or the real .
property. However, it hardly makes sense to require notice to the defendant
under subdivision la and not reguire a similar notice under subdivision 2a, .
Hence, we suspect that the only additionasl decision the court must make is~whether
to gerve the owner of the underlying realty.

Section ST provides as follows:

547. 1If any of the property attached be perishable, the officer
levying the attachment must sell the same in the mamner in which such
property is sold on execution. The proceeds, and other property
attached by him, must be retained by him to answer any judgment that
may be recovered in the action, unless sooner subjected to execution upon
another judgment recovered previous to the levy of the attachment. Debts
and credits attached may be collected by him, if the same can be done
without suit. The receipt of such officer is a sufficient discharge far
the amount paid.

Section 547a provides as follows:
54Ta. Whenever a writ of attachment is issued and the holder of

such writ desires to attach, or has attached, property which is perishe:
able, or which will greatly deteriorate in value unless properly cultivated,
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carad for, harvested packed or soid, the court issulng such writ, upon
application of the heider thereof, and after die notice to the owner of
said property, ma, appoint & rocgiver to take charge of said property
and to culrivate, care for and preserve the same and, when necessary,
Warvest, pack and self zuch nroperty.  Any sale of such property shall
be made in the some manner thai property 15 scld on execution and
the proceeds must e retained by such receiver io be applied to the
satisTaction ¢i any judgtaent which may be recovered in the action
in which said writ is issued., The court shall fx the fee per day
of such receiver and oy order said applicant {o pay such fee and
expenses of said receiver in advance i tne cott may deem it proper,
or may direct that the whele or any part of such fes and expenses be
paid from: the proceeds of any cale of such propsrty. '

.

Section 548 provides as follows:

§ 548. ) o o
Whenever property has been talken by an officer under a writ
~of attachment and it is made to appear satisfactorily to the court, or
& judpe thereof, that the interest of the parties to the action will be
subserved by a sale thercof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
. execution, and the proceeds 1o be deposited in the court to abide the
judgment in the action. Such order can be made only (1) afier notice
to the adverse party or his atforney in case such party has been per-
sonally served wilh a summons in the action or, (2) after an order of

service of summeons by publicaticn has becn made.

Section 487.530 attempts to combine these provisions into one
section which does in substence what is done under the existing law.

o
L3
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§ 487.540. C(ollection of account receivable, chattel paper, chose in action,
negotiable instrument, or judgment "

4L8T7.540. Where an account receivable, chattel paper, chose in
action, negotimble instrument, or judgment is attached, the account
debtor or obligor may pay the amount owing on such obligation to the
levying officer. The receipt of such officer is & sufficient dis-

charge for the amount paid.

Comment. Section 487.540 replaces a portion of former Section 547
which provided:

547. . . . Debts and credits attached may be collected by him
[levying officer], if the same cen be done without suit. The receipt
of such officer is a sufficient discharge for the amount paid.

Note. Section 487.540 treats the matter of voluntary payment. Should
the parties [or the levying officer] be permitted or required to file suit
to coliect a debt owing? Should suit be filed or should some exception dhe
made to toll the statute of limitations on &8 due debt? Should the levying
officer have a duty to collect a debt? Should the attaching creditor (prior
to judgment) be given some means of collecting an amount due? Note Chapter
11 {Section 491.010) gives the creditor the means to determine whether an
amount is owing but that procedure gives no other special relief.
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§ LA7.550. Release of attachment

487.550. (a) The levying officer shell release an attachment
whenever he receives g written direction from the plaintiff, or &
certified copy of en order of the ndurt int&ﬁﬁﬂ'thé action is
pending, digscherging or dissolving the attachment or releaéing
vhe property. |

(b} Yhere the proveriy %0 be relessed has been taken into cus-
tody, it shail be delivered %o the peraon from whom 1i was taken.

If such person cannot e found within the county where the property
vas levied.upon, the levying offlicer shall retain the property but
give reasonable notice to such person as to where he may secure its
posgession. Ti; after 20 days from the giving of such notice, such
persoh has not cleimed the property, the levying officer shall sell
such property in the same msnner that property is sold on execution .
and depogit the proceeds, afrer Tirst deducting his costs and ex-
penses, in the cou™t to asbide the judgment in thé action.

(¢} Where the property to be released has not been taken into

custody, the levylng officer shall relesse the attachment by issulng
A written release addressed to the person served with the copy of the

writ and notice and, where the writ and notice were recorded or filgd,-

by recording or £iling such written release in the same office.

(d) There shall be no limbility for persons acting in conformity
with the release of the levying officer ‘or for such officers releaging

such sttachments in accordance with this section.
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§ u87.550
Comment. Section 487.550 replaces the following provisions under the

former law:

542.2. . . . (b)) Vhen a notice of attachment lien has been
filed and the plaintiff, for whatever reason, no longer has an
a{tachment lien in the egquipment of the defendant, the sheriff,
marshal or constable shall sign &8 notice to that effect for filing
with the Secretary of State.

* * ¥* * *

54k, , . . The levying officer shall relemse such attachment or
garnishment in full or in part 8s required, by issuing a written re-
lease addressed to the person served with the copy of the writ and
notice, (1) upon written direction of the plaintiff or his attorney,
or (2) upon receipt by the officer of an order of the court in which
the action is pending, or a certified copy thereof, discharging or
dissolving the attachment or garnishment or releasing the property

. or (3} in all other cases provided by law. There shall be no
liability for such persons acting in conformity with such releases
or for such officers releasing such sttachments or garnishments in
accordance with the foregoing.

560, An attachment as to any real property may be released by
a writing signed by the plaintiff, or his attorney, or the officer
who levied the writ, and acknowledged and recorded in the like manner
as a grant of real property.

Note. Section 487.550 suthorizes only the levying officer to file a
notice that an attachment is released. This contimues the procedure provided
by Section 542.2. Section 560, however, permits the plaintiff, or his
attorney, to also file such a notice. Should this latter procedure bhe re-
tained? for real property only? or for all property where levy is by filing?
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§ 487.551. Judgwent for defendant; release of property and return of proceg@s
487.551, If the defendant recovers judgment against the-plaintifﬁ

and no timely motion for vacation of judgment or for judegment notwithe
standing the verdict or for a new trial 1s filed and served and is -pend-
ing and no appeal is perfected and undertaking executed and filed as |
provided in Section 321 of this code, any undertaking received from thed
defendant in the action, all the proceeds of sales and money collected by
the levying officer, and all the properiy attached remaining in such
officer's hands shall be delivered to the defendant; and the court
shall order the discharge of any attachment made in the action and the

release of any property held thereunder.

Comment. Section 487.551 is substantively identical to the first por-
tion of former Section 553. Section 553 provided in part:

553. If the defendant recovers judgment against the plaintiff, and
no timely motion for vacation of judgment, or for judgment notwithstande
ing the verdict, or for a new trial, is filed and served, and no appeal
is perfected and undertaking executed and filed as provided in Section-
921 of this code, any undertaking received in the action, all the pro-
ceeds of sales and money collected by the sheriff, constable, or marshal
and all the property attached remalning in such officer’'s hands, must be
delivered to the defendent or his agent, the order of sttachment be dise
charged, and the property released therefrom .

Note. It might be noted that,under the levy procedures provided in the -
draft statute,only property in the possession of the defendant is required to
be taken into custody; property in the possession of third persons 1s generally
left in their possession (they may, of course, demand that it be removed).
Therefore, although Section 487.551 requires that property in the levying
officer's hands be returned to the defendant, rather than the person from
vhom it was taken, this should cause no problems and seeme simpler where ag
much time has passed as is required to obtain a judgment. We could, however,
provide a procedure here comparsble to that under Section 487.550 where '
property is returned to the persen from whom 1t was taken.

This section provides for disposition where the defendant recovers judg-
ment. Provisions relating to release on the posking of an undertaking are
provided in Chapter 9 (Undertakings). The staff believes that the provisiona
covering disposition where the plaintiff recovers judgment should be located
in the chapter dealing with execution generally. We propose that Section 684.2
be added as set forth on the following pages.
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i i t from attached property; proceeds
£84.2 {added). Satisfaction of judgment 1 /3 ]
3 . of perizhable property g61d, money coriected, sates
under execution; notices; delivery of balance

Sec. . BSection 684.2 is added to the Code of Civil Procedure, to
read; ,

684.2. Where an attachment has previously been issued and Judgment
is recovered by the plaintiff, the sheriff, constable, or marshal shaliz
satisfy the same out of any property attached by him which is still suﬁ?
Ject to such attachment: -

() First, by paying to the plaintiff the proceeds of all sales of
perishable property sold by him, or of any money collected by
him, or so much as shall be necessary to satisfy the Judgment;

(b) If any balance remain due and an execution shall have been is;
sued on the judgment, he shall sell under the execution so much of thél
property, real or personal, as may be necessary to satisfy the balanceQT
if encugh for that purpose remain in his hands. Notices of the sales
shall be given and the sales conducted as in other cases of sales on
execution., If, after selling the property attached by him remaining in
his hands, deducting his fees, and applying the proceeds, together with

the ‘money collected by him, to the payment of the judgment; any balance

shall remain due, the sheriff, constable, or marshal shail proceed

to collect such balance as upon &n execution in other cases.

(¢) Whenever the judgment shall have been paid, the sheriff,
constable; or marshal shsll deliver over to the defendant the

ettached property remeining in his hends and any proceeds of the property

attached unapplied on the judgment.

Comment, Section 684.2 combines the substance of former Sections 550

end 55i. These sections provided:
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§ 684.2

§ 550.

VIf judgment be recoverad by the plaintiff, the sheriff, constable,
or marshal must satisfy the same out of the property attached by
him which has not been delivered to the defendant, or released be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be suficient for that purpose:

-

1. By paying to the plainiiff ihe proceeds of all sales of perish-
-able property sold by him, or of any debis or eredits collected by hirm,
or so much as shall be necessary to satisfy the judgiment;

2. If any balance rerain due, and an execution shall have been
issued on the judgment, he must sell under the execution so much of
the property, real or personal, as may be necessary to satisfy the
balance, if enough for that purpose remain in his hands, Notices of
the sales must be given, and the sales conducted as in other cases of
sales on execution,

P

If, after selling all the property attached by him remaining in
_ his hands, and applying the proceeds, together with the proceeds of
any debts or credits collected by him, deducting his fees, to the pay-
ment of the judgment, any balance shall remain due, the sheriff, con-
stable, or marshal must proceed to collect such balance, as upon an
execution in other cases. Whenever the judgment shall have been
paid, the sheriff, constable, or marshal upon reasonable dernand, must
deliver over to the defendant the attached property remaining in his
hands, and any proceeds of the property attached unapplied on the
jadgment. - .

L
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CHAPTER 9,  UNDERTAKINGS

Article 1. General Provisions

§ 489,010, Application of article

489.010. Unless expressly provided by statute, the provisions

of this article apply only to undertakings required in this title.

Conment., Section 489.010 limits the application of this article to
undertakings in attechment proceedings. The provisions of this article sup-
plement the general provisions that gevern undertakings in Secticns 10Ul- |
1059 of the Code of Civil Procedure and are in turn supplemented by specifiec

provisions relaiing to particular undertakinga in other articles of this
¢hapter,



§ 489.020, Definitions

489.020. As used in this article:
(a) "Beneficiary" means the person to be benefited by an undertaking.

(v) "Principal™ means the peraon who files an undertaking.



§ 489,030, Waiver of undertaking

485.03C. An undertaking may be waived in writing by the beneficiary.

Comment. Section 489.030 is modeled after a portion of Section 920

{waiver of appeal bond). See also Merrit v. J. A, Stafford Co., 68 Cel.2d

619, 440 P.2d 927, €8 Cal. Rptr. 447 (1968)(parties may agree to appeal bond

in less than required amount). Compare former Section 539{a){failure to

object deemed & waiver of objection).



§ b489.040, Number of sureties required

489,040. An undertaking shall be executed by two or more sureties.

Comment. Section 489.040 generalizes the provision for at least two
sureties, formerly found throughout the attachment chapter. See former Sec-
tions 539, 53%a, 540, 553, 555. The requirement formerly found in many of i
these sections that the sureties be "sufficient” is continued in Sections |
1057 (affidavit of sureties), 489.060 {epproval of undertaking), and 489.080

(objection to underteking). Cf. Tibbet v. Tom Sue, 122 Cal. 206, 54 P. T4l

{1898){provisicn for attachment undertasking incorporates Section 1057).
Any undertsking required in this title may, in lieu of two or more per~
sopal sureties, be executed by a single corporate surety. See Section 1056.

Cf. Brandt v, Superior Court, 67 Cal.2d, 437, 432 P.2d 31, 62 cal. Rptr. 429

{1967 )(undertaking in libel and slander action mey be made by corporate

surety as well &s by personal sureties).



§ 489.050. Estimate of value of property in undertaking

489.050. Where the amount of an undertaking depends upon the
value of property, the undertaking shall include the principal's

estimate of the market value of such property.

Comment. Section 489.050 adopts the method used under Sections 677
{action to set aside fraudulent conveyance) and 710c (third-party claims
on execution), whereby the person filing the undertaking supplies the esti-
mate of value. The provision of former Section 555 for a court-appointed gp-
praisel of property is not continued. However, the Judicial officer may order an

appraisal of property upon a subsequent objection by the beneficiery. See .

Section 489.100(yp).
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§ L4B9.060. Filing and approval of undertaking

489.060. (a) An undertaking shall be presented to a judicial
officer for approval and upon approval shall be filed with the court
in which the sction is pending. The undertaking becomes effective
upon filing.

{b) Nothing in this chepter shall be construed to preclude

approval of an undertaking in an amount larger than that required.

Comment. Section 489.060 requires approval of any undertaking under th}s
title by a judicial officer before it may be filed. This generalizes the.
requirement of former Section 540 (undertsking for release of attached prop-
erty). The judiciml officer approves the undertaking if he determines that
the undertsking on its face and the affidavite of the sureties are sufficien?.
Such approval has no effect on the right of the beneficiary to object to the
sufficiency of the undertaking.

The undertaking is filed with the court in which the action is pending.
Under prior law, the undertaking was filed with the court in some instances
{former Section 540) and with the levying officer in others (former Section
53%a). However, since an undertaking must be approved by a judicial officer ‘
in all cases, all undertakings are required to be filed with the court.

See alsc Section 1057 (clerk to enter undertaking in register of actions).

Subdivision (b) of Section LB9.060 is based on a sentence found in

former Section 539.
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§ 489.4570. Grounds for objection to undertaking

489.070. The beneficlary may object to the sufficiency of an
underigking on either of the following grounds:
(2) The sureties are insufficient.

(t) The amount of the undertaking is insufficient.

Comment. Section 489.070 contimues prior law. BSee, e.g., former
Sections 539 (exceptions to sureties, increase of undertaking on motion),
554 (Justification of sureties), 555 (Jjustification of sureties). The
combination of both exception to sureties and adequacy of the amount of
the undertaking in a single objection to the sufficiency of the undertak-
ing is modeled upon Sections 678 (undertaking in action to set aside trans-
fer of property) and 711i-1/2 (undertaking by third-party claimant on
execution).

The gualifications of sureties are set out in Sections 1056 and 1057.

The amount of the undertaking is prescribed in Secticns 3 s

» , and




§ 489.080. Manner of making objection

4L85.080. {a)} An objection to the sufficiency of the undertaking
shell be made by a noticed motion. The notice of motion shall specify
the precise ground for the objection.

{b) Where the objection is made on the ground that the market
value of the property on which the amount of the undertaking depends
exceeds the value estimated in the undertsking, the notice of motion

shall state the beneficiary's estimate of the market value of the

property.

Comment. Section 489.080 provides a procedure for objecting to the
sufficiency of the underteking but places no limitation on the time within
which objections must be made. Contrast former Sections 539, 53%9a, 553.5,
554 (five days).

Subdivision (b) is new. Its purpose is to facilitate voluntary agree-
ment on the amount of an undertaking by the parties. See Section 489.100.
Where the parties are unable to agree on property valuation, the court

determines the amount of the undertaking. See Section 489..090.



§ 485.090, Hearing and determination of objection

589.090. (a) Unless the parties otherwise agree, the hearing
on the ohjection shall be held not less than two nor more than five
days after service of notice of motiom.

{b) The hearing shall be conducted in such manner as the judicial
officer determines 1s proper. He may permit witnesses to attend and -
evidence to be procured and introduced in the same manner as in the
trial of & civil case. He may appoint one or more disinterested per-
sons to appralse property for the purpose of ascertaining its value.

{c) If the judicial officer determines that the undertaking is
insufficient, he shall specify in what respect it is insufficient and
shall order that an undertaking with sufficient sureties and in =
sufficient amount be filed within five days. If the order is not com-
plied with, &1l rights obtained by filing the original underteking
shall immediately cease.

(d) Vhere the judicial officer determines an undertaking is in-
sufficient, the undertaking shall remain in effect until an undertaking
with sufficient sureties and in a sufficient amount is filed in its
place.

(e) Where the judicial officer determines an undertaking is suf-
ficient, no future objection may be made to the undertaking except upon

a showing of changed clrcumstances.

Comment. Section 489.090 is derived from numerous provisions of the
Code of Civil Procedure. See, e.g., Sectioms 678, 678-1/2, 679, 71l1-1/2,

712, 712-1/2, 833-835, 1030, and 1057.
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§ 189090

The time for hearing on the sufficiency of an undertaking in subdivision
(2) continues prior law. See former Section 539.

Subdivision {b) is intended to provide the judicial officer with a wide
variety of tools. He may examine sureties under ocath; he may appoint
appraisers; he may order a full-dress hearing. Subdivision {b)} is permissive
rather than restrictive. |

If & new undertaking is filed after the original undertaking is found
insufficient, it must of course be approved by & judiclisl officer. before it
uay take effect. Section 469.060. The new or incressed undertaking is sube
Ject to objection in the same manner as the original undertaking. Section
483 970, However, a judieial officer's determination that an undertsking is
sufficient 1s binding in any subsequent proceedings, absent changed circum-
stances. Subdivision (e).

Orders for a sufficient undertaking made under this section are not

subject to appeal. See Murillo v. Toole, 47 Cal. App.2d 725, 118 P.2d 895

{1941). See also Section 904.1 et seq.
Subdivision (d) is new. The effect of this provision is to continue
the lisbillty of the surety on an insufficient undertaking until the surety
is exonerated either by the filing of & sufficient undertaking. or the failure

of the condition of the surety's liability.
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§ 489.100. Hearing unnecessary vhere undertaking increased to amount of
beneficiary's estimate of property value

489.300. Where an objection to an undertaking is made on the
ground that the market value of property on which the amount of the
undertaking depends exceeds the value estimated in the undertaking,
the principal may accept the beneficiary's estimated value of the
property and file at once an increased undertaking based upon such
estimate. In such case, no hearing shall be held on the objection,
and the beneficiary is bound by his estimate of the vaiue of the
property in any hearing on the sufficiency of an undertaking filed

by the prinecipasl in the action.

Comment. Section 489.100 is derived from Sections 678, 679, 711-1/2,
and 712-1/2. The beneficlary is bound by his estimate of the value of the
property on which the amount of the undertaking depends but may object to

the sufficiency of the increased undertaking on any other ground.

I¥-11



PR

§ 489.y70. Liability of surety

489,110, Notwithstanding Section 2845 of the Civil Code, a Jjudg-
ment of liability on an undertaking shall be in favor of the beneficiary
and against the sureties and may be enforced by the beneficiary direct;y
against the sureties. The liability of a surety is limited to the I
amount of the undertaking. Nothing in this section affects any right |

of subrogation of a surety against his principal.

Corment. Section 489,110 supplements Section 1058a. Under Section
1058e, a motion to enforce liability on an undertaking is directed to the
sureties. Section 489.110 makes clear that the liability may be enforced
directly against the sureties. In contrast with former law, the beneficiary

need not attempt to satisfy his judgment first from the assets of the principal.

Cf. former Sectlon 552; Bezelre v. Fidelity & Deposit Co., 12 Cal. App.3d
888, 91 Cal. Rptr. 142 (1970); Civil Code § 2845. This provigion in no way
interferes with the contractusl relaticon between principal and surety.

Section %89.110 limits only the liability of a surety; the principal
is lisble to the beneficiary to the extent of the full amount of damages

caused. See Section 490.020.
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§ 489.120. ILimitations period for recovery on undertaking

489.126. A motion to enforce liability on an undertaking shall
be filed and notice served no later than one year after final judgment
in the action in which the undertaking is given has been entered anpd

the time for appeal has expired.

Comment. Section 489.120 is derived from Section 1166a.
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Artiele 2. Undertakings to Obtain Writ of

Attachrent or Protective COrder

§ 489.210, Undertaking reguired

489.210. Before issuasnce of a writ of attachment or a protective
order, the judicial officer shall require that the plaintiff have filed
an undertaking to pay the defendant any amount the defendant way recovér

for any wrongful attachment by the plaintiff in the action.

Comment. Section 489.210 supersedes the first sentence of former Sec~
tion 536.

For dameges on wrongful attachment, see Chapter ;g (Section 490.010 et
seq.). The recovery for a wrongful attachment includes not only damages bug
also attorney's fees. See Section 490.020. See also Section 490.010 {acts

constituting wrongful atiachment).
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§ 489.220. Amount of undertaking

489.220. (a) Except as provided in subdivision (b), the amount
of an undertaking filed pursuant to this article shall be one-half of
the amount sought to be recovered by the plaintiff in the action in
which the writ of attachment or protective order is sought.

{b) 1If, upon objection to the undertaking, the judicial officer
determines that the probable recovery for wrongful attachment exceeds
the amount of the undertaking, he shall crder the amount of the under-
taking increased to the amount he determines to be the probable recoveyy for

wrongful attachment if it 1s ultimately. determined thet there was & wrghgful
attachment.

Comment. Section 489.220 supersedes portions of former Section 539

but provides no suthorization for decresse of the amount of an undertaking,

Subdivision (a). Subdivision {a) makes no provision for attachment baged
on & partisl emount of a plaintiff's claim. Compare the second sentence of
former Section 539.

Subdivision (b). Under former lsw, the undertaking could be increased

cnly to the amount for which the writ was issued. 8See the last sentence of

former Seetion $39.
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§ 489.230. Wotice to defendant

489.230. (a) The notice of levy of the writ of attachment shall
include a statement, ip & form adopted by the Judicial Council, advising
the defendant that the underteking has been filed and informing him oflﬁis
right to object to the sufficiency of the undertaking.

() A rrotective order shall include a statement comparable to thg
one required by subdivision (a), the content of which shall be prescribgd

by rule adopted by the Judicial Council.
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§ 489.2L40. Deposit account, or contents of safe deposit box, not wholly in.
name of defendant :

4189.240. {a)} HNotwithstanding any oiher provision of law, the
provisions of this section shall be complied with where the following
personal property is sought to be attached:

(1) A deposit account, or interest therein, not standing in the
name of the defendant alone.

{2) Property in a safe deposit vault or box maintained by a bank,
trust company, savings ahd loan association, or other corporation
authorized and empowered to conduct a safe deposit business and rented
by it to & person other than a defendant.

(b} The amount of an undertaking filed to obtain a writ‘of attachr
ment of property described in subdivision (a) shall be an amount not
less than twice the amount sought to be recovered by the plaintiff in
the action in vwhich the writ is sought. The undertaking shall secure
the payment of any recovery for wrongful attachment by any persou,
other than the defendsnt whose interest . is sought to be attached, rights
fully entitled to such property (vhich person need not be named speci-
fically in the undertaking but may be referred toc generally in the same
manrner as in this sentence).

{c) Objections to the undertsking may be made by any person claim~

ing to be the rightful owner of the property sought to be levied upon.

Comment. Section 489.24L0 continues the substance of a portion of former
Section 539a except that the provision for delivery of the undertaking to
the beneficiary through the sheriff and benk Is not continued. See Comment
to Section 489.060.
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Article 3. Undertaking to Obtaln Release of

Attachment or Protective Order

§ 489.310. Application for relemse of attachment; proper court; undertaking;
multiple defendants —

489.310. (a) Upon reasonable notice to the plaintiff, a defend-
ant whose property has besn or is subject to being attached and who
hes appeared in the action may apply to the court in which the action is
pending, [or, if a writ of attachment is levied in another county, to
a8 court in such county having jurisdiction in cases involving the amount
specified 1n the writ,] for an order permitting him to file an undertak-
ing in lieu of any property which has been or is subject to being |
attached.

{b) The application shall include & statement, executed under oath,
describing the cheracter of the defendant's title to the property and
the manner in which he acguired such title.

(c) Before meking such order, the ccurt shall require the defend-
ant to file with the court in which the application is made an undertakp
ing to pay the plaintiff the value of the property released not exceedipg
the amount of such Jjudgment ageinst such defendant. The amount of the
undertaking filed pursuant to this section shall be equal to the value
of the property as stated in the writ or in the plaintiff's application
for 8 writ. The court shall issue such order upon heing satisfied that
a wvalid snd sufficient undertaking has been filed.

{d) Where an action is agminst more than one defendant, any defend-
ant may make such application. The filing of an undertaklng by such
defendant shall not subject him to any demand against any other defendant;
however, the levying officer shall nct be prevented thereby from
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: § 489.310
attaching, or ve chiiged to release from atlachment, any property of
any other defendant. Where two or more defeniants bave an interest
in the same property, & joint a;:plicaltian and undertaking shell be

filed to secure the release of such property.

Comment. Section 489.310 is dased on former Sectlons 540, 554, and
Thege sectlons provided:

. sS40, Phe writ must be dlrected to the sheriff, . . . and require
him to attach end safely keep 8ll the property of such defendant . . . b

g:i-hless

such defendant give him security by the undertaking of at
least two suffieient sureties, which must first be approved by &
judge of the conrt isvuing the writ, or if said writ 6f attach-
ment is insued to smother county then by & judge of a court,
having. Jupadiet_iorg in cases involving the amount specified in
the'drit, in ‘the eotinty where the levy shall have been, or is
about to be, made, or deposit & sum of money with the sheriff,
conatable, or marshal in an emount sufficient to satisfy such
demand agsinst such defendant, in addition to those costs actu-
ully incurred to the time of giving the undertaking or the de-
pout of-money with the sheriff, constable, or marghal, a sum
not to exceed 26 percent of the amount of the plaintiff’s de-
. mand, end In no event more than one thousand dollars (%1,
000}, or in an amount equal to the value of the property of
such defendant which has been or is ubout to be attached, in
which case to take such undertaking or sum of money in lien
of the property which has been or is about to be nttached.

In the event that the action is against more than ope de-
fendsnt, any defendunt whose property has heen or iz about
to be attached in the action may give the sheriff, constable, or
marshal such undertaking which must first be approved by
the judge us hermimsbove provided, or depnsit such sum of
money, and the sheriff, constable, or marshel shall take the
same in Hen of such property. Such undertaking, or the de- -
-posit of such sum of money, shall not subject snch defendant
to, or make him anewerable for, any demand againat-any other
defendant, nor ahell the sheriff, constablz, or marshal thereby
be prevenied from attaching or be obliged to relesse from
attachment, apy property of any other defendant. Bowever,
such defendant, at the time of giving such undertaking to, or
depositing such sum of money with the sheriff, constable, or
marshal, shall file with the gherif, sonstable, or marhal a
statement, duly verified by his cath, wherein such defendant
shall state the charaster of hia tiile to tbe atiached property
“and ths manwer inywhich he acquired such title, and aver and
declare that fhe other defendant or defendants, it the action
.in which paid undertaking a3 given or sach sum of money
was deposited, has or have not any interest or claim of any
nature whatsoever in or to said property.
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§ J+891-:

§ 554.

‘Whenever any defondant has appeared in the action, such de-
fendant may upon reasonable notice 1o the plaintit, apDhly fo the court
in which the action is pending, or 1o the judge thereof, for an order to
discharge the attachment whotly, or in part; and upon the execution
of the undertaking mentioned in the next section. an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant attached; and a2l of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such dafendant upon the justification of the suretwes on ihe under-
. taking, if required by the plaintiff. Such justification must take place
within five days aiter the notice of the filing of such undertaking.

§ 555:

cfore making such order, the court or judge must require an
undertaking on behalf of such defendant, by at least two sureties,

residents and freeholders, or householders in the State to the effect

that in case the plaintifi recovers judgment in the action against the

defendant, by whom, or in whose behalf such undertaking shall be giv-

en, such defendant will, on demand, redeliver the attached property

so released to the proper officer, to be applied to the payment of any

judgment in such action against said defendant, or in default thereof,
that such defendant and sureties will, on demand, pay to the plaintiff
the full value of the property released not exceeding the amount of
such judgment against such defendant. The court or judge making
such orger may fix the surn for which the undertaking must be exe-
cuted, and if necessary in fixing such sum to know the value -of the
property released, the same may be appraised by one or more dis-
interested persons, 1o be appointed for that purpose.  The sureties mav
be required 1o justify before the court or judge and the property at-
tached cannot be released from the attachment without their justifi-
cation if the same is required.

£
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Article 4. Undertaking on Appeal

§ #89.410. Postjudgment continuance of attachment; inerease in undertaking

489 .410. (a) At any time after entry of judgment in favor of
the defendant and before perfection of an appeal under the provisions
of Section 921, upon motion of the defendant, the trial court may
crder an increase in the amount of the original undertaking on attach-
ment in such amount, if any, as is justified by the detriment reason-
ably to be anticipated by contimuing the attachment. Unless such
undertaking is filed within ten (10) days after such order, the order
of attachment shall be discharged, snd the property released therefrom,

(b) If en order increasing the undertaking is made, the amount
of the undertaking on appeal required by Section 921 of this code
shall be the same as the amount fixed by the trial court in such order,

(¢) Neither the pendency nor granting of a motion timely filed
and served by the plaintiff for vacation of judgment, or for judgment
notwithstanding the verdict or for new trial shall continue an attach-
ment in force, unless an undertsking is made by the plaintiff to pay
all costs and damages sustained by continuing the attachment. The
undertaking may be included in the undertaking specified in Section
921. If not so included, the same procedure shall apply as in case

of an undertaking pursvant to Section 921.

Comment. Section 489.410 is based on former Section 553 which provided
in Part:

553. (A}t any time after entry of judgment and before perfection
of the appeal under the provisions of Section 921 of this code, upen
motion of the defendant, the trial court may order an increase in the
amount of the original undertaking on aitacivient in such amount, if any,
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§ 489.510 .

as is justitied by the detriment reasonably to be anticipated
by continuing the attaclument. Unless such: nndertaking shall
be pxecuted and filed by at least two snreties within 10 days
after such order, the order of uttuchment shall be discharzed,
and the property roleased thercfrom. The sureties may be
required to justify before the cowri within 10 days after the
undertaking is filed and if thay fuil to do so, the order of -
- attachment shall be diseharged and the property veleased -
“therefrom, If ap order. inereaging the undertsking is made,
“the amount of the undertaking on appeal required by Seetion
921 of this code shall be the same as the amount fixed by
the trial cougt in said order. Neither the pendeney nor grant-
ing of & motion tirwely filed and served for vacation of judg-
ment, or for judgment notwithsianding the verdict or for new
trial shall econtinwe foree an attachment, unless .an under-
taking be executed and filed on the part of the moving porty
by at ledst two sureties that the moving party will pay al
costs and damages sustained by eontinuing the attachment. The
undertaking may be included in the undertaking specified in
Section 921, If not so included. the same procedure shall apply
as in ease of an undertaking pursvant to Section 921 - -



§ 489.420 Release from attachment upon filing of undertaking on appesl

489.420. Where a defendant appeals and the enforcement of the
Judgment against him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, 8ll property of such
defendant which has been attached in the action shall be released
from the attachment upon the justification of the defendent's
sureties, or written waiver thereof, or upon the failure of the
respondent to except to said sureties within five days after written

notlce of the filing of the undertaking.

Comment. Section 489.420 is based on former Section 553.5 which
provided;

553.5. VWhenever a defendant appeals and the enforcement of the
judgment against him is stayed by the filing of a sufficient under-
taking on appeal as provided by this code, all property of sald defendw
ant which has been attached in said mction shall be reileased from the
attachment levy upon the justification of the defendant's sureties, or
written wailver thereof, or upon the fallure of the respondent to ex=-
cept to sald sureties within five days after written notice of the fil-
ing of the undertaking. If the officer’s fees for Bservices rendered
on the attachment are unpaid, such officer may retain so much of the -»
property or proceeds thereof as may be necessary to pay the same.

Note. Section 489.420 provides for release where the defendant appeals
and the trial court in its discretion requires an undertaking and the unders
taking 18 given. BSee Section 917.9. Perfection of an appeal by the defends
ant stays the enforcement of the judgment but does not otherwise affect the
lien of attachment. See Section 916. The defendant may, of course, always
obtaln & release pursuant to Section 489.410. The provision for the levying
officer's fees has been eliminated. These can be recovered eventuslly ss -
coats, pending the final determination In the action.
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CHAPTER 10. LIABILITY FOR WRONGFUL ATTACHMENT

§ 490.010. Acts constituting wrongful attachment

490.010. A wrongful attachment consists of any of the following:

{a) The levy of a writ of attachment or the service of a protective
order in an action in which attachment is not authorized.

(b) The levy of a writ of attachment or the service of a protective
order in an action in which the plaintiff does not recover  judgment.

(¢) The levy of a writ of attachment in an action in which the
plaintiff recovers judgment in an amount less than one-half the value
of the property levied on.

(d) The levy of a writ of attachment on property exempt from asttach-
ment.

(e} The levy of a writ of attachment on property of a person not

a party to the actlon.

Note. Subdivision {e) is included to present a problem ares for discus-
sion. Subdivieion (e) deals with the situation where the property of a third
person is attached by mistake, such as where property of a person having thef
same name asg the defendant is levied on. The relation between third-party

claims and wrongful attachment liability is yet to be explored.

It should be noted that the plaintiff's liabllity may be limited by

subdivision (b) of Section 490.020



§ 490.020. Liability for wrongful attachment

590.020. (&) The liability of a plaintiff for causing a wrongful '
attachment includes both of the following: u

{lj A1l damages proximately caused to the defendant or any other
person by the wrongful attachment, whether direct or consequential,

(2) All costs and expenses, including attorney's fees, reasomnbly
expended in.recévering,for wrongful attachment. .
(b} The lisbility of la plaintiff for wrongful attachment is -

limited by the amﬁnt of the undertaking where the writ of attaclument
vas issued pursusnt to Article 1 (commencing with Bection 483.010) or
Article 2 {commencing with‘Sect:lon 483.310) of Chapter 4 of this title,
Comment. Section 490.020 provides a standard that will make the defend-

ent whole. Contrast Vesper v. Crane Co., 165 Cal. 36, 130 P. 876 (1913). '

Subdivision (a). The extent of wrongful attachment liability is the

.actual dapage caused by the attachment and includes such items as loss of

credit and businéss losses. Contrast Grey v. American Sur., Co., 129 Cal.

App.2d 471, 277 P.2d 436 (1954); Atlss Dev. Co. v. National Sur. Co., 190 Cal.
329, 212 P. 196 (1923); Elder v. Kutner, G7 Cal. 490, 32 P. 563 (1893); Ballgy

<

v. McDougal, 296 lal. App.2d 178, 16 Cal. Rptr. 204 (1961).
Subdivision {b). Compare Section 489.120 (1iability of surety limited),

See. . - Fion v. Witherbee, 126 Cal. App.2d 45, 271 P.2d 606 (195).

P

X-2



§ 490.030. Procedure for recovery for wrongful attachment

490.030. (a) A defendant may recover damsges for wrongful attache
ment by motion filed in the trial cowrt without necesslty of an indepegd-
ent action. :

(b} A motion under this section shall not be filed or served on
the plaintiff untll after entry of the final judgment in the action
for which damsges are sought and expiration of the time for appesal fromf
such judgmwent. The motion may not be filed or served more than one yeér
thereafter. |

{¢) The defendant may Jjoin in such motion the suretiea on en undgr-
taking for wrongful attachment liability, and any judgmeni of liability
shall bind the plaintiff and sureties Jointly and severally, but the ;
1iability of a surety is limited to the amount of the undertsking.

(@) The procedure for recovery of wrongful attachment damsges on
motion of the defendant shall be as provided in Section 1058a for

recovery on an undsrtaking.

Comment. Section 490.030 provides for recovery of wrongful lisbility
demeges in the same manner &s recovery on an undertaking. See subdivision
(a).

Subdivision (a). Subdivision (a) provides for a direct wrongful attach-

ment action against the plaintiff. See Section 490.020.

Subdivision (b). Compare Section 4¥89.13.

Subdivision (¢). For the extent of the liability of a surety, see Sec-

tion 489.120.

Subdivision (4). Section 1058a was enacted by tal. Stats. 1972, Ch. 391
{AB 605).
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§ 490.040. Setoff of wrongful attachment recovery

490.040. The smount of any recovery for wrongful attachment shell
be offset inscofar as possible against any unsatisfied amcunts owed to
the plaintiff by the defendant on the judgment in the action for which

vrongful attachment damages are awarded.



§ 490.050. Recovery by third-party claimants

490.050. A person not a party to an action whose property is
wrongfully attached is entitled to recover damages for wrongful attache
ment to the same extent and in the same menner as a defendant in the
action. For this purpose, the person whose property is attached shall
be deemed to be the beneficiary of the undertaking for the attachment
of such property and shall have all rights of the beneficiary, including
the right to recover such damages by using the procedure provided by |

Section 490.030.

Note. Section 490,050 ie not fully developed. See note to Section
490.010. The problem of third-party rights is alsc the subject of Senate
Bi1l 378 {1972), a bill that the suthor has dropped because the Commission

I1s studying this matter.
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§ 490.060. Common law remedies not limited

490.060. Nothing in this chepter limits the right to recover for
dameges caused by an attachment or protective order on any conmon law

theory of recovery.

Comment. Section 490,060 mekes clear that this chapter does not limit.
the commeon law remedies for wrongful attachment such as malicious prosecution

and abuse of process. See, e.g., White Lighting Co. v. Wolfson, 68 Cal.2d

336, 438 P.2d 345, 66 Cal. Rptr. 697 (1968).
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CHAPTER 11. EXAMINATION OF THIRD PERSON INDEBTED

TO DEFENDANT; ADDITIONAL WITHNESSES

§_491.010. Third person indebted to defendant or possessing or controlling
property or credits of defendant; examination

491.010. (2) Any person owing debts to the defendant, or having
in his possession or under his control any personal property belonging
to the defendant, may be required to appear before a judicial officer
and be examined on cath regarding such property.

{b) If the person ordered to appear pursuant to this secticn
fails to appear, and if the order requiring his appearance has been
served by a sheriff, or some person specially appcinted by the court
in the order, the judiclal officer may, pursuant to a wverrant, have
such person brought before the court to answer for such fzilure to
appear.

[{c} After such examination, the judicial officer may order
that property belonging to the defendant be attached in the manner

and under the conditions provided by this chapter.]

Comment. Sections 491.010 through 491.040 reenact the substance of
Sections 545 through 545.3 of the Code of (Civil Procedure. Section 4#91.010
is based on Section 545. Section 545 provides as follows:

545. Any person owing debts to the defendant, or having in his
possesgsion,or under his control, any credits or other personal property
belonging to the defendant, may be reguired to attend before the court
or judge, or a referee appointed by the court or judge and be examined
on oath respecting the same. The defendant way also be reguired to
attend for the purpose of giving information respecting his property,
and may be examined on cath. The court, judge, or referee may, after
such examination, order personal property, capable of manual delivery,
to be delivered to the sheriff, constable, or marshal on such terms
as may be just, baving reference to any llens thereon or claims against
the same, and & memorandum to be given of all other personal property,
containing the amount and description thereof.
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§ 491.010

If the defendant or other person ordered to appear pursuant to this
section fails to do so, and if the order requiring his appearance has
been served by a sheriff, constable, marshal, or some person speclally
appointed by the court in the order, the judge may, pursuant to a warrgnt,
have such defendant or other person brought before the court to answer For

such failure to appear.

The apparent abllity of the plaintiff under Sectiocn 545 to examine the -
defendant regarding his property 1s limited to an examination concerning
matters relating to the examination of the third person and does not includg
a general examination of the defendant regarding his property. In short,
Section 545 does not provide the equivalent of the postjudgment creditor's

examination. See Ex parte Rickleton, 51 Cal. 316, P. ___ (1876). Compare

Code Civ. Proc. § 71k,
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§ 491.020. Fxamination; attendance of persons outside county; 150-mile 1im§§
491.020. Nb‘person shall be required to appeér pursuant to 3
Section 491.010 outside of the county in which he resides or in which
he has a place of business unless the distance to the place of hearing

is lese than 150 miles from his place of residence or place of business.

Comment. Section 491.020 is substantively identical to Section 545.1°
of the Code of Civil Procedure. Section 545.1 provides as follows:

545.1. No person shall be required, pursuant to Section 545 of
this code, to attend before a judge or referee ocutside of the county
in vwhich he resides or in which he has & plece of business, unless
the distance to the place of trisl is less than 150 miles from his
place of residence or place of business.

See Ccemxent to Section 491.0€10.
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§ 491.030. Order for examination of third person outside county of residence

or place of business

491.030. (a) When the third person does not reside or have a place
of business in the county where the action is pending, an order for his
examination, suthorized by Section 491.010, may be made by any judicial
officer of a court of similar jurisdiction of the county where the third
person resides or has a place of business or, if no court of similar
Jurisdiction is in the county, by a court of higher Jjurisdiction therein,
upon filing with the clerk of the court a certified copy of the complaint
in the pending action and an affidevit showing the existence of the facts
required to be shown herein.

() The fee for filing pursuant to this section shall be four dollars
($4) when filing is in a municipal court and five dollars {3$5) when filing

is in & superior court.

Comment. Section 491.030 is substantively identical to Section 545.2 of

the Code of Civil Procedure. Section 5U45.2 provides as follows:

See

545.2. When a defendant or a garnishee does not reside or have a
place of business in the county where the action is pending, an order
for his examination, authorized by Section 545 of this code, may be made
by any Jjudge of a court of similar Jurisdiction of the county where the
defendant or garnishee resides or has a place of business, or if no court
of similar jurisdictlon is in the coumty, by a court of higher jurisdic-
tion therein, upon filing with the clerk or the judge of the court a
certified copy of the complaint in the pending action and upon presenting
to the judze of the court an affidavit showing the existence of the facts
required to be shown herein. At the time of filing the certified copy of
the complaint, there shall be paid to the clerk or judge, &8 and for s
filing fee, the sum of four dollars ($4) when filed in & justice court;
the sur of five dollars ($5) when filed in a superior court.

Comment to Section 491.010.
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§ 491.040. Witnesses; compelling appearance; testimony

491.040. In any proceeding for the examination of a third person
under this chapter, witnesses, including the defendant, may be required
to appear and testify as to matters relating to the examination of such

person in the same manner a5 upon the trial of an issue.

Comment. Section 491.040 is substantially the same as Section 543.3
of the Code of Civil Procedure. Section 545.3 provides as follows:
545.3. In any proceeding for the examination of a defendant or

a garnishee under this chapter, witnesses may be required to eppear

and testify before the judge or referee in the same manner as upon the
trial of an issue.

See Comment to Secticn 491.010.
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APPENDIX

CODE OF CIVIL PROCFDURE SECTIONS 537-561
(dispcaition under dreft statute indicated in the margin)

337. The plaintiff, in an action specified in Sectioi
337.1, at the time of issuing the summons, or at any time
afterward, may have the property specified in Section
337.3 of a defendant specified in Section 537 2 attached in g 183,010
accordance with the procedure provided for in this "~
chapter, as security for the satisfaction of any judgment
that may be recovered, unless the defendant gives
security to pay such judgment, as provided for in this_~
chapter.

337.1. An-action referred to in Section 337 is an actioi—
or actions by the same plaintiff in which the total sum
claimed, exclusive of interest, attorneys’ fees and costs, is
five hundred doliars ($500) or more and which is one or
more of the following:

(a) An action against a defendant described in
subdivision {a}, (b} or {c} of Section 537.2 for a liquidated
sum of money based vpon

1) Money loaned; or

(2) A negotiable instrument; or

{3) The sale or lease of, or a license to use, real or
personal property {including, without limiting the -

generality of the foregoing, goodssold and deliveredon | g 485 010

open account); or ' )

{4) Services rendered,
_if the claim is not secured by any mortgage. deed of trust
or security interest on real or personal property or, if
- originally so secured, such security has, without any act of
~the plaintiff, dr the person to whom the security was
given, becorne valueless. The fact that interest. attorneys’
fees, costs or any combination thereof are claimed by the
plaintiff in addition to the principal arnount of the deln
shall not make the cluimn unligoidated within the
meaning of this sectien. defond deseribed =
(b} An action against a delencant descrnioed 1n , 7
" sub divisif-m (d} of Section 537.2 for the recovery of :?te c::t;nﬁg:oﬁe
money. o — )
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537.2. The defendants referred to in Section 337 argi™

{a) All corporations organized under the General
Corporation Law or under Part 4 {commencing with
Section 13400} of Division.3 of Title 1 of the Corporations
Code., or organized under a law of any foreign state or

jurisdiction authorizing the formation of business '
corperations. , . : -
{b) All partnerships organized under the Uniform see § 1482.010

Partnership Act {Chapter 1 {commencing with Section
15001) of Title 2 of the Corporations Code) or the
Uniform Limited Partnership Act  {Chapter 2
(commencing with Section 13501} of Title 2 of the
Corporations Code} or a law of any foreign state or
jurisdiction authorizing the formation of general or
limited partnerships. '
(¢} Individuals engaged in a trade or business.  ——
(d} Any person not residing in this state (including
any foreign corporation not qualified to do business in
this state under the provisions of Chapter 3 (commencing
with Section 6403) of Part 11 of Division 1 of Title 1 of the
Corporations Code, and any foreign partnership which . Not continued, See
has not filed a designation pursuant to Section 15700 of Note to § 1B2.010.
the Corporations Code}, or who cannot after due ‘
diligence be found within this state, or who conceals
himself to avoeid service of summons R

537.3. The property referred to in Section 537 is the ™ - _
following property not exempt from execution (without see § 486.020(a)
regard to whether a claiin of exemption shall be liled) .~ ,

b

(a) With respect t 'curpn'ra!:icns and purtners}up?\ :
referred to in subdivisions {a) and (b} of Section 337.2, 21 = § 486.010(a), (®)
corporate property and all partnership property, —— -

{bt With respect to ndividuals referred to i § k86.010{c)
subdivi%iori {c) of Section 337.2 all of the following:

(1) Inventory. —— § 486.010(c){5)

{2) Accounts, contract rights, chattel paper, and
general intangibles consisting of any right to payvment
of money {exclusive of those referred to in paragraph :
{3) of this subdivision), except any such individual §586.010(e)(1).
claim with a principal balance of less than one hundred T
~ fifty dollars {$150). e



§ 537.3
(3) Bank accounts and other deposit accounts—

except the first one thousand dollars ($1,000) balance
in any single bank or branch bank {(but, if the
gefengar;: has a}fcounts in more than cne bank or

ranch bank, the court, upon- application of the
plaintiff at the hearing provided for in Section 3384, § k86.010(c)(2) |
may direct that the writ be levied on balances of less
than one thousand doliars {$1,000) in a given bank or
branch bank if an aggregate of one thousand dollars
($1,000) in all such accounts remains free of thelevy).

{4}. Securities. ) o & 486.010(c)(8)

- {8) Equipment. § 486.010(c)(3)
{6) Real estate, including any leasehold estate with
. an unexpired term of one year or more. C e § 486.010(e)(7)

The court, however, upon application of the defendant at—

the hearing provided for in Section 338.4 or at any time

thereafter upon five duys’ notice to the plaintiff, shall .

exclude from the effect of the levy or release from the g5 ug3.070, 483.100(b),
levy, as the case may be, any of the foregoing property  4g8g o020 ’

which the court finds is necessary for the support of the

defendant and his family after taking into consideration

all of his other income and assets not subject to levy or not

levied upon.

The terms used in this subdivision which are defined in  See défﬁitic;ﬁs; Ch;pter 1
the Commercial Code shall have the meanings therein (8§ 480.010-480.220)
specified. . .

{c) With respect to a defendant referred to in
subdivision (d) of Section 537.2, all property of the not contin
defendant. _ _ — ,

-

537.5. In cases of attachment the clerk of the court—

with whom the complaint is filed, if requested by plaintiff
in writinig .at the time of tiling the complaint, shall not
make public the fact of the filing of the complaint, or of § 481.050(a)
the issuance of the attachment, until after the filing of the
return of service of the notice and temporary restraining
order or of the writ of attachment if issued without
notice, except that if the return of service of the notice
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§ 537.5

and temporarv restraining order or of the writ of
attachment is not made within 30 days after the filing of
the complaint in the action, the clerk of the court with g 183 050(a)
whom the complaint is filed shall make available to the .
public the records and documents in such action__—
However, the clerk of such conrt shall make the entiré
file in the action available for inspection at any time to § 483 ,050(b)
any party named in the complaint, or to his attorney.’ _...—

e request by plaintiff that the fact of filing of
complaint or ‘issuance of an attachraent not be .made
public may take the form of a notation to that effect, § 181.050(c)
made by rubber stamp or other suitable means, at the top
of the first page of the complaiut filed with the clerk — :

538. A plaintiff desiring the issuance of a writ of
attachment shall file with the court an application’ '
supported by an affidavit or_affidavits based upon the  §§ 483.020, 483.030
personal knowledge of the persons subscribing thereto
and showing all the following: e

(a) That the action is one in which the issuance of &
writ of attachment is proper under the provisions of  § 483.020{a)
Sections 337 to 537.3, inclusive. . e

{b} That the indebtedness claimed in the complaiﬁf?é—"“"

justly due and presently owing to the plaintiff by the

defendant, over and above all legal setoffs or
“cross-complaints, or, i the action is one aguinst a

defendant described onlv in subdivision (d) of Section § 483.020(»)
5372, the amount claimed by the plaintiff aguinst the

defendant and that the plaintiff bchieves that he has a

valid cause of action for an amount of money equal to that

Sum. . 1 : -

(¢’ That the attachment is niot sought and the action o
_is not prosecuted to hinder, deluy or defraud any other  § 483.020(e)
creditor of the defendant. e

{dy That the plaintiff has no information or belief that ™
the defendant has filed any proceeding under the _
Nationai Bankruptcy Act or has made a general '
assignment for the benefit of creditors, or, if any such  § #83.020{d)
proceeding has been terminated, that the claim of the
plaintiff was not discharged in such proceeding.

ety
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5338.1.  The court or 2 cormmissioner thereof if satisfied

that the affidavits submitied by the piaintiff pursuant to

Sectiont 338 have establishad a prima facie case and that

the action is one in which an attachment i properly

1s§uable under the provisions of this chapter, shall issue  §§ 485.010-485.030
wﬁhg;ut any prior notiee (o the defendant a notice of
hearing and temporary restraining order conforming to
the provisions of Sections 538.2 21:d 533 for service upon

the defendant T

Ne‘ither notice of ihe restraining order issued pursuant
to this section nor service of 4 copy thereof upon any bank

¥

shall require any hank o observe the terms of the see § 185.070
restraining order. —
x“_\

5382. The notice of hearing issued pursuant to
Section 338.1 shall provide for a hearing on the question
whether a writ of attachment shall issue to be held seven
business days {exclusive of Saturdays, Sundays and lega}
holidays) after ‘the service of the notice upon the
defendant or upon the first regular date law and motion ‘
matters are heard thereafter, whichever occurslater. The  §4 k83.040, 485.080
notice and temporary restraining order shall be served , , )
and return of service shall be made as provided in this '
code for the service of a summons and complaint. The
notice shall be accompanied by a copy of the complaint
and a copy of the affidavit or affidavits filed by the
plaintiff under Section 538. S

538.3. The temporary restraining order issued
pursuant te Section 338.1 shall prohibit prior to the
hearing any transfer by the defendant of any of his  § 485.050
property in this state subiect to the levy of a4 writ of
attachment, -atherwise than in the ordinary course of
business, and the issuance by the defendant of any checks ™
in excess of an aggregate of one thousand doltars (§1,000)
~against any of his bunk accounts in this state to withdraw § 185.060
any sums subject to such levy, which would reduce the :
aggregate amount remaining on deposit to less than the
amount of the plaintiff’s claim, and the opening of any___
new bank accounis by the defendant. Without limiting™————
the generality of the phrase “not in the ordinary course
of business”, the payment by the defendant of an § 485.050
antecedent debt shall not be considered in the ordinary 5-
course of business within the meaning of this section. :
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§ 538.3
Notwithstanding the foregeing, checks mayv be issued BU™
the defendant tor anv of the following purposes:
ia) To cover any pavrolls (including all fringe
benefits and withholding taxes) falling due in the
regular course after the service of the temporary
restraining order and prior to the levy of a4 writ of
attachment, but not exceeding the amount of three
hundred dollars (§300) per week for any individual g 485,060
employee. .
(b} In payment for goods thereatter delivered to the
defendant C.O.D. for use in his trade or business.
(c}) In payment of taxes if penalties will accrue for
any delay iu payment. '
(d} In payment of legal fees for the representation
of the defendant in the action. .
The temporary restraioing order shall expire by its e T —
unless a writ of attachment is issned and levied within 3u
days after the service of the order or if the defendant § 485.090
gives an undertaking as provided in Section 353 i the )
amount of plaintiff’s cluum as security for the payrent ol o
any judgment recovered by the pluntiff, The restvaining —— -
order shall be vacatedd by the court upon ex parte
application by the defendant if the court is satisfied that
there is no danger that sufficient property of the
deferdant to sccure the plaintiffs claim will not be  § ¥85.100
aviilable and subject to the levy of a writ of attachment, -
if one is directed to be issued at the hearing provided for
in Section 338.4. —

538.4. The hearing shall be held before the courtora .
commissioner thereof on the day specified and shall take ROt continued
precedence over all other matters not of a similar nature __
pending on that day. If the defendant does not appear at™
the hearing, in person or by counsel, the court, without
taking further evidence, shall direct the clerk to '
immediately issue a writ of attachment. Each party shall - §§ 483,060, 483.070
serve upen the other at least 24 hours before the hearing - ,
any affidavits intended to be introduced at the hearing,
unless the court at the hearing for good cause shown
permits the introduction of affidavits not previously
served. Either party may alsc introduce oral evidence gt~
the hearing and the defendant shall make available fo “:83"““‘113
oral examination at the hearing himself or an officer om 3.0%0 _
agent of the defendant with knowledge of the transaction R0t continued
on which the complaint is based, unless the court for good
cause shown excuses compliance with this requirement, _.—

Upon the basis of the evidence introduced at the hearing,
the court shail determine whether the case is one in
which an attachment is properly issuable and whether
there is any reasonable probability that the defendant
can establish a successful defense to the claim asserted_li:‘)i_____
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§ 538.4

the plaintiff. [ the court finds on the basis of &

preponderance of the evidence thal _grmmds_ fo.r the

issuance of an attachment exist und that the plaintiff has

established the probable validity of his cliim and the

absence of any reasonabie prchobility that a successtul § 83.100(a) .
defense can be asserted by tae defendant, the court shaiil

direct the clerk to bmmediaely issue a writ of

attachment: otherwise, the ceurt shall dissoive the ——

temporary restraining ovder. The coust may dir_r.zct the™—.

order in which the writ shull be levied upon different "

assets of the defendant, if in the aggregate they exceed in § 4B83.100{c)
value an amount clearly adequate to. secure any

judgment which muy be recovered by the plaintiff.  ___—~

538.5. Notwithstanding the provisions of Sections 538 '
to 338 4, inclusive, the court shall, upon application by the  §§ 484.010, 48k.210,
plaintiff, direot the immediate issuance of a writ of u484.220
attachment without any notice of hearing {or, under
subdivision (¢} below, without any hearing) if anv one or
more of the following conditions exist: —
{a} A bulk sales notice has been recorded and
published with respect to property of the defendant
pursuant to the provisions of Division 6 (commencing § 484.010{b}{2), (¢)
with Section 6101) of the Commercial Code, such writ to . :
be issued upon the filing of the application provided for
‘in Section 538 but to be limited to the goods covered b
the bulk sales notice; or an escrow has been opene
pursuant to the provisions of Section 24074 of the Business .
and Professions Code with respect to the saule by the ,
defendant of a liquor license, such writ to be issued upon § 484.010(v)(3), {e)
the filing of the application provided for in Section 538 '
but to be limited to the attaching ereditor’s pro rata shure
of the proceeds of the sale in escrow. "
(b} The plaintiff establishes to the satisfaction of the
court that there is a substantial danger that the defendant
will transfer, other than in the ordinary course of
business, remove or couceal the property sought to be § 484.010(b){(1)
attached, such writ to be issued upon the filing of the
application provided for in Section 338 <
- {¢) The notice and order issued pursuant to Section
538.1 cannot be served with the use of reasonuble
diligence upon the defendant within 10 days after ity
issuance and the court is satisfied thut the defendunt has ~ see § 484.010(b) (%)
departed from this state or conceals himself to avoid :
service of the notice, such writ to be issued after the

expiration of such 10-day period. ‘/’;’

T



§ 538.5
(d) The delendant is one described m subdivision (i

of Section 537.2. such writ stull be imued upon the i"iiim_;\
of the application provided for w Section 3384 writ of
attachment {13 which is issued inder this subdivision and
levied upcn property of a Jofendant deseribed in
subdivision (d} «f Section 537 2 b who is nat described
in subdivision {ai. th) or {¢¥ of Sectiom 337.2. or {2)
which is issued under thes subdivsion based upon a claim
which i3 not deseribed i subdivision (a) of Section 337.1,
shall be released and fitwndr ged hy the court opon
motion of the datendant if the defendant files a general
appearance in the action. If a writ of attachiment is issued —-

under this subdivision and levied upon property of a

defendant who is described in subdivizion (a), 'h) or (¢}

of Section 537.2 based upon a cluiro described in

subdivision {a) of Section 537.1, the defendant may at any .
time after such levy, upon seven business days’ notice to § 484.030
the plaintiff, request a hearing pursuant to Section 538.4.

At such hearing, unless the court makes the findings

required by that section for the issuance of a writ of

attachment, it shall release and discharge the writ. _ __—

Py
Mot continued. See
Note 4o § 484.010.

539. (a) Before issuing the notice and order pursuant —~

to Section 538.1 or the writ pursuant to Section 5385, the ¢ 189,210
plaintiff must file with the clerk or judge a written__."
undertaking with two or more sufficient sureties, to the—§ 489, 040
effect that if the defendant recovers judgment thé™~
plaintiff will pay all costs that may be awarded to the
defendant and all damages which he may sustain by
reason of the restraining order or the attachment, not
exceeding the sum specified in the undertaking, and that :
if the restraining order or the atiachment is discharged  compars § 490.020
on the ground that the plaintiff was not entitled thereto
under Sections 337 to 537.2, inclusive the plaintiff will pay
all damages which the defendant may have sustained by
redason of the restraining order or the attachment, not
exceeding the sum specified in the undertaking. The sufi—
specified in the undertaking shall be one-half (%) of the L8
principal amount of the totul indebtedness or damages § %69.220
claimed, excluding attorneys” fees. Nothing herein shall ~
be construed to preclude the acceptance of an § 489.060
undertaking in which a larger sum is specified, if such
undertaking be offered. The court on ex parte application
of the plaintiff, may by written order, direct the issuance  Not continued. See
of the restraining order or the writ on the filing of an  § ¥89.220.
undertaking in 2 lesser sum, if the court is satistied tha_t<:ﬂ o
ahe defendant will bie a;)deq;lmtgly protected thereby. T}}:e

amages recoverable by the defendant pursuant to this
section shall include all damages proximately caused by Cong § b90.020.
the service of the restraining order or the levy of the writ
of attachment. i

-



§ 539

At any time after the issuing of the rest raining urder (,x
the att: ihmu;t but net later than five days after actual Eg;ggeo?a’ 489.050,
notice of the levy of the wrt of attachment. the
defendant may except 1o the suticie .,-t,} of the surmu 5
If he fails to do so, he v desrmnad to have waived dh‘“"ﬂonp&re § 489.030
objection to them. When excepted to, the plaintiff’s
sureties, within five days from service of wnitten notice of
exception, upon notice to the defendant of not less than
two nor more than five davs, muxtiustif) pefore t?ﬁe;’udge
or clerk of the court in which the uction is pending, in the
same manner as upon b bail gp arrest; and upea failure to
justify, or if others in their place fail to justify, at the time
and place appointed, the writ of att;schment miust be
vacated. _ —_

The court, at any time after issuance of the restraining
order or the writ, on rnotion of the defendant, after notice
to the plaintiff, or at the hearing pursuant to Section ¥ 489.220(b)
338.4, rré.iy order the amount of the undertaking
increase

{b) The liability of* any surety furnishing a bond
pursuant to this section, if any, may be enforced on
motion in the trial court without the necessity of an
independent action. Notice of the motion shall be served
on the persons whose liability is sought to be enforced at
least 30 days prior to the time set for hearing of the
motion. The notice shall state the amount of the claim
and shall be supported by an affidavit or affidavits setting '
forth the facts on which the claim is bused. Such notice  Not continued here:
and affidavit may be served in uccordance with any  Compare Cal. Stats.
procedure authorized by Chapter 5 (connnencing with 1972, Ch. 391
section 130Y. Title 14, Part 2. hudeinoent moy be ontered (4.8. 605).
in accordance with the notice against the person or :
persons served therewith, unless such person or persons
shall serve and file an affidavit or affidavits in opposition
to the motion showing such facts us may be deemed by
the judge hearing the motion sufficient to present a
triable issue of fact. If such showing is made, the issues to
be tried shall be specified by the court and trial thereof
shall be set for the earliest date convenient to the court,
allowing sufficient time for discovery. The surety shali
not obtain a stay of the proceedings pending the
determination of any third-party claims. AlEdavits filed
pursuant to this section shall conform to the

requirements prescribed for affidavits filed pursuant to
Section 437c. I

§ 489.090




§ 539a. Eevy on bank aceount. savings and loam association
shara pr corviificate, or property in safe deposit box net
wholly in nume of defendant

It the debt, credit, or other persera’ property sought to be at-"

tached is (a) anv bank aceouns, or intevest therein, not standing in
the name of the defendant or defondants or stamding in the pame of
the defendant or éelendanig and one or more other porsons who are
not defendants, or (b} any sovings and loan associaiiors shore, in-
vestment cectificate, or account, or intervest therein, rnot standing in
the pame of the defendant or defendants or standing. in the name of
the defendant or defendants and in one or more other persons who
are not defendants, or {¢) properfy in a safe deposit vault or box
maintained by a hank, trust company, savings and lean association,
or other corporation authorized and empowered to conduct 2 safe
deposit business and rented by it to 2 person or porsons other than
a defendant or defendants or rented by it 1o one or more such de-
fendants and to one or more other persons who are not defendants,
the provisions of this sectlon and of Section 539 shall be complied
with; otherwise, the levy shall not be effectual for any purpose and
shall be disregarded, 'The plaintiff shall provide and concurrenty
with the levy of the writ of atiachment the sheriff, constable, or
marshal shall deliver to such bank, trust compeny, savings and loan
association, or safe deposit corporation a bond in an amount not less
than twice the amount of the plaintiffs claim indenmifying the per-
son or persons, nther than the defendant or defendants whose in-
terest is sought to be attached, rightfuily entitled to such debt, credit,
or other personal property {which person or persons neced not be
named specificaily in said bond but may be referved to generally in
the same manner as in this sentence), apainst actual damage by rea-
son of the taking or holding of such debt, credit, or cther personal.
property and assuring o such person or persons the refurn thereof to

§ k89, 2b0{a)

Compare § 489.060

§ 489.240(b)

him or them upeon proof of his or their right thereto. Lipon cieliver?r":;

to it of the aforesaid bend such bank, trust company, savings and
loan assceciation, or safe deposit corpovation shali comply with the
writ of attachment and shall not be liable to any person by reason
of such compliance or by reason of the nonpayment of any check or
other order for the pavment of money drawn against the account
or other credit so attached and presented while the attachment is
in force or by reason of refusal to pay any withdrawal in respect

_of the share, invastment certificate or account so attached while the

N

attachment ig in force or by reason of the removal, pursuant to the
levy, of any of the contents of such safe deposit vault or box or by
reason of the refusal of such bank, trust company, savings and loan

§ u87.440{c)

association, or safe deposit corporation to permit access to such 5af_e<T

deposit vault or box by the renter thereof. The bond deseribed above
shall be executed by the plaintiff or plaintiffs with two or more suffi-
cient sureties. Exceptions 1o the sufficiency of the sureties may be
taken by any person claiming to be the righiful owner of the delit,
credit, or other personal property levied upon, in the same manner
as that provided in Section 539 of this code and when excepted to the
sureties must justify in the same manner as that provided in said

w10

§ 48s.0ko, 489.070,
489.080, U89.2k0{c)



§ 539a

Section 539, The benk, Gosk ¢ :\n*par}' savings and loan assoclationr, Hot continued. 8
or safe deposit corporadon to v o any such bond is delivered shall Comment to § 489. 2%
deliver it a5 directed by the Otl izees thereof, Befors giving aecess 16— * .
any safe deposic vault or box the banl, trust company, savings and
foan association, o aafe vepesit corporaiion mey demand payment

" relaca .
o it of all costs and expenses of pening the ~afe deposit vault or box § 16;0;"’ to Fin Code
and all costs and expenses of repairing ony damage o the safe de-
posit vault or bex caused by the opening thereof "

§ 540, Direction and cumunand of wirit; undertaking in lieu of property;
staterment of aature of defengari’s titie; multiple wrils

The writ must he directe¢ 1o {he sierif], or a coustable, or marshal of & § ha? 030
any county in which oroperty oa suen defendant tay be, und musy require
him lo attach and safely keep ali the propesty of sueh defendant within his —=
county not exempt from attachment, or so much of the properly of such
defendant as may be sufficient to- satinfy the plaintiff's demand against Hot continued. See
such defendant, the amount of which must bo stated in conformity with § 487.010.
the amount stated in plaintiff’s affidavit filed pursuant io Section §38,
not exceeding the amoun? of ihe complaint, unless such defepdant give him :-...-
security by the undertakitig of at least twe sufficient sureties, which must
fitst be approved by a judge of the court issaing the writ, or if said writ
of attachment i3 issued to another county thea by a judge of 2 court, hav-
ing jurisdiction in cases involving the amount specifie.. in the writ, in the
county where the levy shall have been, or is sbout to he, made, or depesit
a sum of money with the sheritf, constable, or mershal in an amount ]
sufficient to satisfy such demand against such defendant, in sddition to § 1*89-310(3)-&:)
those costs mctually inecurred to the time of giving the undertaking or the
depozit of money with tha gheriff, constable, or marshal, 3 aum not to er-
ceed 26 percent of the amount of the plaintifi’s demand, and in no event
more than one thousand dellars ($L,000). or in an amount egual to the
value of the property of such defendant wiich has been or is sbout to be
attached, in which case to take such underioking or sur1 of money in liew
of the property whish h=s been or is sboul o be attached. .

In the event that the aztion 15 a:oninst more Y an one defendant, any de-
fendant whose property has heen or is sbout to be sitached in the action
may give the skeriff, constable, or marshal such undertaking which muat
firat be approved by the judge as hereinazbove provided, or depoait such
sum of maney, and the sheriff, constable, or marshel shali take the same in
YHiew of such property. Such undertoling, or the deposit of such sum of
mouey, shall not subject such defendnnt to, or make hbim answerable for,
any demand againse any other defendant, sor shatl the sheriff. constable,
or marshal thereby be prevented irom atlaching or be obliged to release § ‘439-310{(1)
from attachrient, any proneriy of any other defendant. However, such
defendant, at the lime of giving sech gndertzking io, or depositing
such sum of money with the sheriff. constable, or marshal, shall file
with the sheriff, constable, or marshal & slatement, duly verified by his
oath, wherein sueh defondant shali state tho character of his title to the
attache¢ properity and tlhe manuer in which he acquired sych title, and
aver and deelare that the other delendunt or defendants, in the action in
which said underiaking was given or such sum of money was deposiled, has
or have not any interest or clzim of any nature whaiscever in or to said

property. e
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§ 540
Several writs may be issued upon the same sffidavit and undcrtaking See Chapter b
simultaneously or frem time fo fime wilhin 60 Jdays after the filing of the Articles 2 ‘m; 3
affidavit and wndertaking, tc the sheaiffs, vonstables, or marshals of any and Chapter 5 '
county or countics, whether or not any writ vieeviously issued has been Artiele 3. '
returned. R

541, Securitiss, as defined in the Commercial Cod‘gfﬁ*“
shall be levied upon as provided by Division 8 .
tcommencing with Section 8101} ¢f the Commercial § 47-410
‘Code. ' T

§ 542. Imstructions; manner of execution of writ

The sheriff, constable, or marshel, to whom the writ is directed and de-
Yivered, muat, upon receipt of instructiona in writing, signed by the plain-
LifT or his attorney of.record, and containing & description of the property, 8ee §§ U87 010,
and in the case of real property or growing crops the name of the record U87.030
owner of the real properly t& be attached, or upon which the crops are
growing, execute the same withou! :fe]ay, and if the undertsking men-
fioned in Section 540 of this code be nol given, ss follows: i

1. Reai property in name of defendant.

1. Real property, standing upon the records of the county in the nam
of the defendunt, must be attached, by recording with the recorder of the
counity a copy of the writ, together with a description of the property at-
tached, and & notice that it is attached, and by serving an occupant of the
property, if there iy one upon the property at the time service is attempted,
with a similar copy of the writ, description and notice, or if there is no
cccupant then on the property, ther, by posting the same in a con-
spicuous place cn the property attached. Service upon the occupant may be § hﬁT. 310
made by lesving said copy of the writ, deseription and notice with the
occupant personally, or, in his absence, with any person, of suitable age
and discretion, found upon the property at the time service thereof is at-
tempted and who s either an employee or agent of such occupant or a
member of his family or household. Where the property described in the
notice consists of more than one distincet lot, parcel or governments! sub-
division and. any of such lots, parcels, or governmental snbdivisions lie with
relation to any of the others sv as to form one or more continunus, un-
breken tracts, cne service or posting need be made as to each such mntiny’
ous, unbroken fract. )

la. Crops growing on res} property in name of defendant.

1a. Growing crops {which, until severed, shall be deemed personal prep-
erty not capable of wanunal delivery), growing upon real property stand-
ing uporn the records of the county in the name of the defendant, must be
attached by recording with the recorder of the county a copy of the writ,
together with a description of the growing crops to be attached, and of § "‘87'31'0(‘)
the real property upon which the same are growing, and a notice that such .
growing crops ate attached in pursuance of the writ, and by serving an
oceupant of the real property, if there is one upen the real properiy at
the time serviee is attempted, with a similar copy of the writ description
and notice, or if there is no occupant ihen on the real property, thiﬁ/_..—-

By =



§ su2

by poslipg the same in a conspicuous puace on the real property. Sen;ﬁ“\
upon the oeeupani may be made by leaving sawd copy of the writ. d2-
seription :and motice with the revupant personally, or, in his abstnce, with § haT.BliO(c]
any. pevsen, of sifabie age and diserction, found upoa the veal property i
at Lhe time service theresd ix aitempted and who is cither an employes 05\___-:
agent of goob crenpal or w member of his family or household.  Where
the real properly described in the nolive consists of more than cre dis-
tinet iot, parcel oy governmeatal subdivision, and any of such loia, parcels § hBT.BhO(d} .
ar governmental subdivisions He with relalion o any of the otherd 50 as Lo
form ohe GF mote conlinuous wibroken tracie, ohe dervice or posting nowdl
bhe made as t0 each steh continnus arprekss trash -»-—-*"“‘\"‘

Whenever wrowing orors have heos atiached under the provisions of ’
thiz gubdivision, which wil greatiy detenwrade e ovalus, uriess jreteity
cultivated, carcd for, karv

ated, packed o coid, Yhe court feseing such wii,
upos application of {he person in whose faver the writ runs, and after dae
ntice to the owrer of =aid property, may direct the sheriff te take pos-
gavciem of said projerty and to cutivats | care Tor ang preserve the same § LB7.510
and, when recessary, harvest, pack and soli such property.  Auy sale nfsuch
property shall be made in the same manncr that property is sold on execn-
tion and the proceeds must be retained by the sheriff to be applied to the
satisfaetion of any judgment which may be recovered in the action in which
said writ i3 issu¢d, The court shall order said appleant to pay such ex-
penses in advance if the court may deem it proper, or may direet that the
whele ar any part of such expenses be paid from the proceeds of any sale
of aych property.

e

2. BResl property in name of third party.

2. Real property, or any interest therein, belongiug (o the defendant,
and held by any other person, or standing ot the records of the county in
the name of any other person, must be attarhed in the same manner us
ia rezl property standing upen the records of the eounty in the name of
the defendant by the provisions of subdivisisn 1 of this section and the
riotice of attachment shali stste that the real property therein described,
and gny interest of the defendant therein held by or stondinpg on the ree- § hBT .310
ords of the county in the name of suck other person {naming him}, are
attached. In addition, z similar copy of the writ, description and notice
shall be delivered to such oither persen, or his agent, if keown and within
the county, or left at the regidence of wither, if within the county. The
recorder mmist index such attachment when recorded, in the names, both of
the defendant and of the perscn by whom the property is held or in whose
name it stands of record. e

2a. Crops growing on real properiy in pame of thizd party. \
2a. Growing crops {which, until severanze, shall be deemed personal
property not capable of manual deiivery), or any interest thervin, belonging
to the defendant, and gvowing upon real property held by any other person
or standing upon the records of the county in the name of any other person,
must be attached in the same munner as growing crops growing upon real § LB7 -3’40(3): (c)‘(e)
property standing upon the records of the county in the name of the defend- .
ant are attached by the provisions of subdivision ta of this section, and the
notice of attachment shall state that the erops therein desceibed or any in-
terest of the defendant therein, held by, or standing upor the records of the
county in the name of, such other person {naming him}, are attacked in pur-
auance of the wril., In additien, a similar copy of the writ, deseription and
notice shall be delivered to such siher person, or hiz agent, if known ;md/
within the county, or left at the residence of cither, it known and within the
county, The recorder musgt index such attachmenl when recorded, in the
namey of both the defendant and of the person by whom the real property is . § h87.33i0['h)
held, or in whose name it stands on the record, —

“13a



§ Sk2

Whenever growing crops have heen atiarhed uncer the provisions
this subdivizsion, whick will greatly deteriorate in value uniess properly
cultivated, cared for, harvested, packed or sold, the court insiing =uch writ,
upoen application of the persen in whose Taver the wrib runs, and with or
withotit notice as the court directs to the owrer of aaid soperty, mud
" dircet the sherit? ie take possession of said =roperiv and to cultivate,
care Tor and preserve the same and, whoer necessary, harvesh, pack and seli
such property. Any sale of such properi» alall be made in the same man-
ner that property is sold under executjon and the proceeds must be retained
by the sheriff (o he applied o the satiefretion of any judement which
mey be reegversd In the acticn in which aald writ s issded. The court
shall order said applicant to pay nuch expenses in sdvance if the court may
deent it proper. or many direcd that the whole or any part 'of such ex-

of T

§ b87.510

penmes be paid fromi the proceads of any sale of sach property. e

3. Deliverabie persoaal property. —

3. Peraonal properiy, capable of manwal delivery in ihe poassession of

§ bBT7.320

the defendant, must be attached by la¥ing it fnto custody. When the per-
sonal property is used as & dweiling, enuck as & housetrailer, mobilehome, or =~

boat, the same i to be sttached by placing & keeper in charge of the prop-
erty, at plainliff’s expense, for at [east two {2) days. At the expiration
of said period the officer shall remove its cccupants, and teke the property

‘Not continued. See
Note to § 487.320.

into his immediate custody, unless other dispoaition iz made by the court . —
or the parties fo the action, Whenever & levy under atlachment or execn""—__

tion shall he made on versonzi preperty, other than money, or a vehicle
required to be registered under the Vehidle Code belonging to a going
concern, then the officer making the levy must, if the defendant consents,
place 5 keeper in charge of said property levied upon, at plaintiff's ex-
pense, for at leest two days, and said keeper’s fees must be prepaid
by the levying creditor. During said period defendant may continue to
operate in the ordinary course of business at his own expenmse provided all
sales are for cash and the full proceeds are given to the keeper for the
purposes of the levy unless stherwise anthorized by the creditor, After
the expiration of said two days the sheriff, constable, or marsha! shall
take said property into hin immediste possession unless other disposition is

§§ 467.350-487.370

made by the ccurt or the parties to the action. - a

4. Deliverabie personal property: deposit for expenses of taking and
keeping.

4. 1n cases where the sheriff, constable, or marshal is instructed to m}h

into possesajion peraonal property capable of mannal delivery, whether the
aame i3 to be placed in 2 warchouse or in costody of a keeper, the sheriff,
constable or marshal shall require, 23 a prevequisite to the taking of such
property, that in.add'ition to written instructions the plaintiff or hiz at-
torney of record deposit with the sheriff, constable or marshal, & aum of
money sufficient o pay the expenses of taking &nd keeping safely sgid
property for a period not to execed 15 days. In the event that a farther de-
tention of said property is reguired, the sheriff, constabie or marshal must,
from time to time, make written demand upon the plaintiff or his attorney
for further deposita to cover estimated expensss for pericds wmot to exceed
five days each. Such demand must be served as provided in Section 1011
of this code, or by depositing such notice in the post office in a sealed
envelope, as first-class registered mail, postage prepaid, addressed to the
verson on whom it is served at his last known office or place of residence.
In the event that the money 3¢ demanded iz not paid, the sheriff, constable

-§ 487.050

or marshal shalt release the property o the person or persons frem th .

=1k«



§ 5b2

w tho nert of the s"‘s";E}\\

v ouniess the provisions
it Vhere shall be ne lia-

I or macstd, #ither te the plain- 060
iz \ ar u.m.agt of any ¥ind o § bB7.
in tha pegsession of the

be na

Bhere siidbl

the same was
conatetie o;
of this sec
bility upon *J -
Cff or 3 : !
persuzal praperty copatble of mam? dellvery
ghoritf, constaile ¢ : eifhes in a wareholse ur in the cusindy of a

Lo aheriff, constabls or

Keeper or an rouid
Bruseriy. -_,,_»-"""‘"

raarshal shall Ze negl
At porsnn! properly nwi capable of .

5 Witk the excep'io. 0f & 8§ 487.320
5 With the execentien of 11-8'?.,330-1#8'}-1‘00:

38 pravided m Section 6968 debdy, rredits, 1adgtic w sqd olher pﬂl&:}na!
proverwy not carable of manes! dedvers 5521 bo ailsched by leaving with T Lk0
the ceraons owing such Jebts, ar hevins o kus poessossion, or upder hisg e
eonirol, such credils and other nersonal oeoperty, or with his agent or, iR ges § “87-01‘0‘
tne cuse of a corporativn, wilh ke peesident of the corporaiion, vice -
pregident, secretary, assiptant sacretary, cashiev, of managing agent there- _o—
of, & copy of the writ, and, if the dempand &z sisted in the writ doey not ex-
eend three nundred doilaes (3200 etcingive of intervest, atiorney's fees and
cosm, a cﬁpv of 1he compizint In tho action from which the wril issued, and,
i eyory oRse, Lonobies thar € webds owing by him to the defendant, er the
cridits ard m‘* ¢ rsonal fi operty | hie wpossession, or under his contrel,
balunging to the Bofernlant, sre attarhad B pussuance o7 such writ. Howo_oww—"
ever, waenever a julpneal hss beec attacher under the provisions of this Th&? L0
stibdivision, & copy of the it and notice anall be filed in the action from '
which the Judgnent proes a?‘ﬁ‘ 2erved tipoa *he udgrntnt Ned]ter of such
aotizn,  Howaver,
{inancial fumtite Tay hanio “‘\. -|:1virt,:rs and loan szsociations; (¢)
title Inavrance coinpeniss or u,.tem"rmen t tie companies (a9 defined in
Seetion 12402 of the lnauranos Onde); ) industriel loan compenies (as
cefined in Section 15007 of the Finaocizl ’“'c:iu raintainine branch afflces,
o eredits or c:“"r 1 whother ar ol the same 15 capable
of rasnwal deliver tand in the possession of or
under the “fﬂ.rc}; of saeh fmamm institnticn shsll be sttached by feaving a
cony of the writ and the notice, wpether with a copy of the complzint if re- § 11'8? .0bo
auired hersunder, with the manager .- other oil o of such {insneial insti-
tuiian at the c}fiiw er branch horeof ob which the sccovnt evidencing auch
indebtedness of the mndaab i cavried, or ot which sueh finaneial instite-
tion has creails or other peraoned property belosging to the defendant in iis
possesdion o anger iz conirel; eud no s{tachment shall be effeciive as to
any dehi ewing by auch financi ui ingtituilon if the acesunt evidencing such
indebledness is cavried™n an nifice or hraneh thereof net o served, or as b
any cradits or obher peraornal pronorty Qo iis possession o winder its control
st any ofiies or branchk thevesf ral so ssvvid. -/

‘-.h*‘-‘-,"“‘-—-

6. When ohechs, drafts, moase orders and cthor erders for the with-
drawal! of money from a hanking corporatian of association, the United
States, any statc or public entity within any slate, pavable to the defendant .
or judgment debtor on demand, emoe into the possaszion of & levying officer
under & writ of attachment or sxesution, the sherifi, consiahle, or marshal, & 1187.500
ta whom the writ in direcied and deliversd, shall prempily thereafier en-
dorse the same and prosent, or cnose the same to bz presented, [or peyment.
The sheriff, constable, or marshal =hz¥l endorse such check, dreft, money

3 warchoury vnlegs

i e ocare or heudiing of the

. Drbas, eredits, Fufpments.
maniuel delivesy.

£, Comemercicl paper,
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§ 5k

erder or other order for the wibdrawal ol wmorey by writlng the rame of
the defandani or judgment dentor ihereon and the name and official title
of the officer makiny the love with the stalemen? tha® such endorsement iz
made parsuani to levy of weit of antachiment or arecution and giving the
title of court and cause ‘n which sccl wrt was 13sued, snd such endorse-
men? sl be sulfciont endersemonl and oo ! oaking covpornlion or Assesi-
ation or pubiic eutity on whick il Jheck, dreft, money order or octher
arder for the withdrawe: of money Iy drawn shall snone any ligbility to any
person, firm or corporation by resson of paying to sach officer such check,
draft, money order or oiher order for withivawal of meney by reason of
such endersement, nor shall the officsr makisg the lovy Incur sny liskility
by reason of his endorsing and preseaiing for and obiaining payment of
such check, draft. money orier or otber order for the vayment of inoney;
provided, however, ihey tha funds or eredit resulting rom the payment of
such chegk, drafl, wmoney order or othes crder fov withdrawal of money shali
be held by seid oificor subject in ihe kwy of seid writ of mitachment or
execution. f it appear frora the face of Juch check, draft, money order or
other arder Tor the withdrawal ef money that the same has been tendered to
the defendant or judgment debiov in salisfaction of 2 claim or demand and
that endorsement theresf shill bo considered a release and asetisfaction by

deferdant or judgment debtor of such claira or demand, then, in such event,

the officer making the levy shall not endorse said check, draft, money order
or other opder for the <withdrawal of money unless the defendant or judg-
mient debfor shali firs: endorse.the same io the officer making the levy;
provided, however, thst if said defendunt ghali not endorse maid check,
draft, money order ¢v other order for withdrawal of money to the officer
making the levy, said officer muy theveafter hold suck check, draft, money
order or other order for the withdrawsl of money subjest to such levy and
shall incur no lishility ¢o the defendant or judgment debtor or to any other
person, firm or corporation for delay in presentment of the same for pay-~

§ 487.500

ment. . I

342.3. Motwithstanding the provisions of Section 542,\

a writ of attachment shall be levied vpon any equipment
{ar defined in the Comimerciz} Code) other than a motor
vehicle or bosl required to be reygistered, belonging to
the defendant by the filing of @ notice with the Secretary
of State, which shall be signed by the sheriff, constable or
marshal and shall contain the name of the plaintiff ag
lienor, the name of the defendant as debtor and shall
indicate that the plaintiff has acquired an attachment lien
in the equipmest of the defendant. The form of such
notice shall be prescribed by the Secretary of State and
shall be filed and indexed 5y him in accordance with the
provisions applicable to financing statements in Division
8 {(commencing with Seation 2101} of the Commercial

§ 487.350

Code.
/

~1fim



342.2. (a} The fee for filing and indexing cach notice ™™
cof attachment lien or notice affecting a notice of § bB7.350(a)
attachment lien in the office of the Secratary of State is
three dollars (83). '
(b} When a notice of attuchment lien has been fled
and the plaintiff, for whatever reuson, no longer has an )
attachment lien in the equipment of the defendunt, the ¥ #87.550
sheriff, marshal or constable shali sigcn a notice to that
effect for filing with the Secrotary ot State. .
(c} A filed notice of attuchment lien is effective for a8 487.500{c)
period of tive years from the date of filing.” The
eftectiveness of the filed astice of atinchment lien lapsés
on the expiration of such five-year period unless sooner  § 187.510
te:minated pursuani to subdivision (b) or unless a notice
of continuation is filed pursuant to Saction 842.4 prior to

such lapse. —

542.3. Upon the request of any person, the Secretary ™~
of State shall issue his certificate showing whether there -
is on file, on the date and hour stated therein, any notice
of attachment lien, naming a particular person, and if a
notice is on file, giving the date and hour of filing of each
notice and the name of the plaintiff-liencr. The fee for the
certificate issued by the Secretary of State is two dollars see Note to
{$2}. A combined certificate may be issued pursuant to § uB87.35%0
Section 7203 of the Government Code. Upon request, the .
Secretary of State shail furnish a copy of any notice of
attachment lien or notice affecting a notice of attachment
lien for a fee of one dollar {$1) per page. -

542 4. When more than four vears and six months has
elapsed after the filing of the notice of attachment lien
and there is no final judgment in the action, the plainkiff
may, upon notice to the defendant, zpply to the court for
an order directing the sherifl, marshal or constable to sign
4 notice of continuation of notice of uttachment lien for
filing with the Secretary of Stute if the licn s still in effect
under Section 542¢.

The court shall issue the order if it finds that the lien
has been extended or the court concurrently extends the  § 487.510
lien under Section 342c for a period beyond the .
expiration of the five vears specified in Section 542.2.
Upon issuance of the order, the sheriff, marshal or
constable shall sign a notice of continuation of notice of
attachment lien for filing with the Secretary of State prior
to the lapse of the notice of attachment lien. Upon timely
filing of the notice of continuation, the effectiveness of
the original notice of attachment lien is continued for five
years from the time when it would otherwise have lapsed,
whereupon it shall lapse thereafter in the sarne manner
as provided in subdivision (¢} of Section 542.2.

wl T



8 542a. Lien onreal esiale; time effective; duration; termination;
exfension

The lien of the aftachment on real property attaches and becomes
offective upon the recording of a4 ccpy of the writ, together with a
description of the properly attached, and a nolice ihat it i.I-", atiached
with the county recordor of the county wherein sald real property
is situated]; prﬁvided, however, that in the event that the sheriff, § 1485,500(3)
constable, or marshal does not complete the execution of said writ in
the manner prescribed in Section 542 of this code within a period of
15 days next following said recording in the recorder’s office then said
lien shall vease at the expiration of ssid period of 15 days. L

The sttachmment whether heretofore levied or hereafier to b‘;\\
Jevied shal! be a Hen upon all real property attached for a period of
three vears after the date of levy uniess sooner released or discharged
either as provided in this chapter, or by dismissal of the action, or by
the recording with the recorder of an abstract of the judgment in the
action. At the expiration of three years the lien shail cease and any ‘§ 487.510
proceeding or proceedings against the property under the attachment
shall be barred; provided, that upon motion of a party to the action,
made not less than five nor more than 60 days before the expiration of
said period of three years, the court in which the action is pending may
extend the time of sdid lien for a period not exceeding two years
from the date on which the original lien would expire, and the lien -

' shall be cxlonded for the period specifitd in the order upon the record-
ing before the expiration of the existing lien, of a certified copy of the
order with the recorder of the couniy in which the real property at-
tachud is situated, The lien may be extended from time to time in
the manner herein prescribed. I

54%h. The service upon the defendant of a notice and
order pursuant to Section 538.2 creates a lien upon all of
his personal property subject to the levy of a writ of
attachment pursuant to this chapter and owned by him  § 485.110(a)
at the time of such service or the proceeds thereof. Such
lien, however, shall not be valid as against a bona fide
purchaser or encumbrancer for present value or a
transferee in the ordinary course of business. Such Iien<'-
shall terminate 30 days after the service of the notice and ~ § 485.110(b)
order upon the defendant; except with respect to
property upon which a writ of attachment has been
levied during that period and upon the filing by th&=~
defendant of a proceeding under the National
Bankruptcy Act or the making by the defendant of 2 § 485.110(c)
general assignment for the benefit of creditors, such lien .
shall terminate with respect to all property upon which '
a writ of attachment has not been levied prior to such__
event. The levy of a writ of attachment shall perfect the™
lien created by the service of the notice and order against
a bona fide purchaser and a transferee in the ordinary not c;:unt:lnmd; but
course of business and the levy of 4 writ of attachment in see §§ 485, 110(%},
those cases where it is not preceded by the service of a  557.500(1)
notice and order shall create a lien upon the property ' '
levied upon which is valid against all third persons. _——

e
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542¢.  An attachment of nersonmal property shall,
unless sooner released or discharged, cease to be of any
furce or effect and the uroperty levied on shall be
released from the operation of the attachment at the
expiration of cae vear irom the date of the levy of the
writ unless a notice of readiness for trial is filed or o
judgment is entered against the defendant in’the action
in which the attachment wus issued within that period, in
which case the attachment shall continue in effect until
released or vacated after judgment as provided in this
chapter. However, upon motion of the plaintiti, made not
less than 10 nor more than 60 days before the expiration
of such period of one year, and upon notice of not less
than live davs to the defendant, the court i which the
action is pending may, by order filed prior to the
expiration of the period, extend the duration ot the
attachment for an additional period or periods as the
court may direct, if the court is satisfied that the failure
1o file the notice of readiness is due to the dilatoriness of
the defendant and was not caused by any action of the
plaintiff. The attachment may be extended from time to
time ju the manner herein prescribed. e

§ 487.510

§ 543. Third party indebled to defendant or possessing or controlling
properiy or credits of defendant; exception

R . . . - . . . ey
Upon receiving information in writing from the plaintif{ or his attorney,

thai any person has in his possessicn, or under bis control. any credils ot
other personal nroperty belonying to the defendant, or owes any debti to the
defendant, the sheriff, constable, or marshal shall serve upon such person

see gene

§ 487.030

a copy of the writ, and a potice that such credifs, or other property or dehts.‘F_:

as the case may be, are stizched in pursuance of such writ, except tha
earnings of the defendant for his personal services are exempt from attach-
ment, as provided in Section 630.6.

see § 486,010

e

. k-
.§ B44. Third party indebted to defendant or possessing or cen-
irclling property or credits of defendant; liability to
plaintiff; release of attachment or garnishment

All persons having in their possession, or under their contyel, any

credits or other personal property belonging to the defendant, or owing
- any debts to the defendani at tha time of service upon them of a copy
of the writ and notice, as provided in this chapter, shall be, uniess such
property be delivered up or transferred, or such debts be paid to the
sheriff, eonstable, or marshal, liable to the plaintiff for the amount of
such credits, property, or doebis, antil the attachment or gavnishment
. be released oy discharged or any judgment recovered by him be sat-

i=ficd. e

~1G=
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§ 5ky

The levving officer snall rolease such attachment or gamishmf;ﬁ?‘“

in fall or in part as reguired, by ssulng @ written release addressed to

the person served with the copy of the writ and netiee, upon (1) writ-

ten direction of the pininziff or his attarney, or (2) upon receipt by

the officer of an ovder of the court in which the action is pending, aora

certified capy theveof, discharging or dissolving the attachment or

garnishmoent or releasiog the properly; provided, no appezl is per- see § 1"57-550
fected and undertaking executed and filed as provided in Seciion 6 of .

this code or a cerfificate to that effeci has been issued by the clerk of

the court, or (3} in all other cases provided by law., Theve shall be no

Hability for such persons acting in conformity with such releases or for

such officers veleasing such attachments or garnishnients in accordance
with the foregoing. ' ' s

& 543. Third party indebled to defendant or possessing or controlhng
property or credits of defendant; examination

Any person owing debts to the defendant, or haviog in his possessio‘ﬁ?’
or under his control, any credits or other personal property belonging § ‘491 010(&]
to the defendant, may be required to attend before the court or judge, N
or a referee appointed by the-court or judge and be examined on oath
respecting the same. The defendant may also be required to attend for
the purpose of giving information respecting his property, and may be $ 1&91.@!0
examinad on oath. The court, judge, or referce may, after such examina- =
tion, urder personal property, capable of manual delivery, to be delivered
to the sheriff, constable, or marshal on sueh terma as may be just, having

reference to any liens thercon or claims against the samc, and a memoran- 4§ 1!-91.010(\‘:)
dum te be given of all other peraanal property, containing the amount ; :
and description therect.

ripix ere —

If the defendant or other person erdered to appear pursuant to this
section fails to do s0, and if the order requiring his appearance has been
served by a sheriff, consiable, marshal, OF 80T PeTson specially appointed § *491. 010 (b]
by the court in the order, the judge may, pursuant to a warrant, have
such defendant or other person brought before the court to answer fo{____,_
such fatlure to appear.

§ 543.1 Examination; atiendance of persons cutside county; 150 mile
limit

Neo person ahall he required, pursuant to Section 545 of this code, {o
attend before a judge or referce outside of the county in which he resides § 491.020
or in which he huas & place of basiness, unless the distance to the place o
of irial iz less than 150 miles from his place of residence or place of busi-
ness.




§ 545.2 Order for examination of defendant or garuishee out-
sido county of vesidence or pince of business

] - - . e
When a defendant or & garnishee does not reside or have a place

of business in the rounty where the action is pending, an order for his
exarination, authorized by Section 545 of this code, may be made by
any judge of a court of similar jurisdiction nf the county where the
defendant or garnishee resides or has a place of business, or if no
court of similar jurisdiction is in the enunty, by & court of higher ju-
risdiclion therein, wpon filing with the clerk or the judee of the court 2
certified copy of the complaint in the pernding aciion and upon pre-

senting to the judge of the court an affidavit showing the existence .
of the facis required 15 Le shown herein. At the time of filing the —

certified copy of the complaint, theve shall be paid to the derk or
judze, as and for a filing fee, the sum of four dallars ($4)} when filed
i A justice court; the sum of five dollars ($3) when filed in a superior__
CORrt,

§ 491.030(a)

§ kgl.oao(t;)

§ B45.3 Wilnesses; compelling appearance; testimony

i,

In any proceeding for the examination of a defendant or a gar-  § 491,040
nishee under this chapter, witnesses may be required to appear and
testify before the judge or feferee in the same manner as upon the
- trial of an isste.
§ 5486. Inveniory; memorandem; time limit
The officer levying the attachment must make a full inventory
§ 487.070(b)

of the property attached, and return the same with the writ. Toen- _

able him to make such return as to debts and credits attached and ——

other personal property not in the possession of the defendant, he
must reguest, at the time of service, the party owing the debt or hav-
ing the eredit or other personal property belonging to the defendant
to give him a memorandum, .taling the amount and description of

_each, within 10 days after such service; and if such memorandum
be refused, he must return the fact of such refusal with the writ, The

" party refusing to give the memcrandurm within the time specified
may be required to pay the costs of any proceedings taken for the
purpose of obtaamn;, information respecting the amounts and descrip-
tionn of such: debts or credits or other personal property.

§ 487.330(a)

§ D47. Perishable property; sale; t:u'stody of proceeds; collection
of debis and credits attached

If any of the propertiy attached be perishable, the officer levying™

the attachment must sell the same in the manner in which such prop-
erty is sold on execution. The proceeds, and other property attached
by him, must be retained by him to answer any judgment that may be
recovered in the action, unless sooner subjected to execution upon
another judgment recovered previous to the levy of the attachment
Debts and credits attached may be collected by him, if the same can™
be done without suit. 'The receipt of such officer is a sufficient dis-

$ 987.510

§h87520

charge for the amount paid.

-21-



§ S547a. Receiver for perishable property or to cultivate, care for
and preserve property; sale; proeeeds; fees; expenses

Whenever a writ of attachment is issued and the holder of such

writ desires to attach, or has attached, preperty which is perishable,
or which will greatiy deteriorate in vaiue unless properly cultivated,
cared for, harvested, packed or sold, the court issuing such writ, upon
application of the holder thereof, and after due notice to the owner of
said property, may appoint a receiver to take charge of said property
and to cultivate, care for and preserve the same and, when necessary,
harvest, pack and scll such property.  Any sale of such property shall
be made in the same manner that property i3 sold on exscution and
the proceeds maust be retained by such receiver to be applied to the
satisfaction of any judgment which may be recovered in the action
in which said writ is issued. The court shall fix the fee per day
of such receiver and may order said applicant to pay such fee and
expenses of said yeceiver in advance if the cotet may deem it proper,
or may direct that the whole or any part of such fee and expenses be

paid from the proceeds of any sale of such property. Py

§ hﬁf.slo

§ 548. Sale; preréquisites

- .h'-"'"n-.
Whenever property has been tsken by an officer under a writ

of attachment and it is made to appear satisfactorily to the court, or
8 judge thercof, that the interest of the parties to the action will be
subserved by a sale thereof, the court or judge may order such prop-
erty to be sold in the same manner as property is sold under an
exacution, and the proceeds to be deposited in the court to abide the
judgment in the action. Such order can be made only (1) after notice
to the adverse party or his attomey in case such party has been per-
sonally served with a summons in the action or, {2) after an order of

service of summoens by publication has been made, ——

§ kB87.510

§ 549. 1Third party claims; personsl property
In cases where a third person claims, as his property, any per-
sonal property attached, the rules and procsedings applicable in cases

.

of third party claims after jevy under execution shall apply. O

T

§ 487.080

§ 550. Satisfaction of judgment; proceeds of perishable property
sold, debls or credils coliccted; _sales under exscution;
notices

If judgment be recovered by the piaintiff, the sheriff, constal;f?,"

or marshal must satisty the same out of the property attached: by
him which has not been delivered to the deferdant, or released be-
cause of a third party claim, or subjected to a prior execution or at-
tachment, if it be sufficient for that purpose:

1. By paying to the plaintifl the proceeds of all sales of perish-
able proporty sold by him, or of any debis or credits collected by him,
or so much as shall be necessary to satisty the judgment:

022-
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§ 550

2. If any balance romain due. and an execution shall have been
issued o the judgront, he roast seli under the exeention so much of
the property, real or perscnal, as may be noecessary 1o satisfy thoe
balance, if enough for that purpose remaia in his hands, Notices of
. the sales must be given, anrd the sales conducted as in ofher cases of
sales o0 execufiiorn.

§ 68k.2; see Note
Ee) § h&?-ﬁﬁl

o g -

§ 551. Halance dae after applying procecds of aftached property;
gollection; return of surphes

If, after selling all the property attached by him remaining in
hiz hands, and appiying the procecds, topether with the proceeds of
any debts or eradits collectad by him,. de:iuciing his fees, to the pay-
ment of the judgment, any balance sirall remain due, the sheriff, con-
s+ahle, or marshal must proceed to collect suich balanee, as upon an
execution in cther rases. Whenever the judgment shall have been
paid, the sheriff, constable, or marshal gpon reasonable demand, must
deliver over to the defendant the attached property remaining in his

e —

§ 68l.2; see Note
to § ’+3? 551

hands, and any proceads of the property attached unapplied on thf/

Judgment

§ 552, Actions on undertakings -

WHEN SUITS MAY BE COMMENCED ON THE UNDERTAKING. If the .
egxecution be returned unsatisfied, in whole or in part, the plainliff
may prosecate any underfaking given pursuant to Section 540 or
Section 553, or he may proceed, as in other cases, upon the return of an
execution,

Not continued here;
relocate in chapter
on execution?

atpa——

§ 551 Judgmeni for defendant; release of property and return of pro-

ceeds; increase in and continuance of undertaking

£ 4 a a - .‘M
17 Lhe defendant recovers judgment agali:i the plaintiff, and no timely

motion for vacslion of judgment, or for judgment pofwithstapding the
verdict, or for a new trial, is filed 2nd served, and no appeal is perfected
ard undertaking execuied and filed as provided in Section 923 of this
code, any andertaking received in the action, ail the proceeds of sales and
moncy collected by the sheriff, constable, or marahal and ali the properiy
atiached remaining.in such officer's hands, must be delivered to the de-
fendant or his agent, the order of atiachment be discharged, and the prop-

§ 487.551

erty relcased therefrom; provided, that st any time after entry of Judgf'::

ment and before perfection of the appeal under the previsions of Section
921 of this code, upon motion of the defendsant, the trial court may order
an increase in the amount of the original undertaking on attachment in
sueh amount, if any, as ia justified by the detriment reasonably to be an-

ticipated by continuing the attachment. Unless such undertaking shal

he executed and filed by at least two sureties within 10 days after auch
erder, the order of attackment shal! be discharged, and the property re-
teased therefrom. The sureties may be reguired to justify before the court
withinr 10 days after the undertaking 18 filed and if they fail to do so, the
order of mitachment shall be discharged and the property releaged there-
from. 1If an order increasing the undertaking is made, the amount of the

23

§ 4B9.410



§ 553

undertaking on appeal required by Section 821 of this code shall be the
same &3 the amount fixed by the trial court in said grder. Neither the
pendeprey nor granting of a motion timely filed and served for vacation of
jadgment, or for judgment notwithslanding the verdict or for new trial
shalli continue force an attachment, unless an undertaking be executed and
filed on the part of the moving party by st least two suretics that the
moving party will pay all costs end damages sustained by continuing the
sttachment. The undertaking may be included in the undertaking speci-
tied in Section 921. If not sc included, the same procedure shall apply as

in czse of an undertaking pursuant to Section 921, e

§ 489.410

§ 553.5 Release from attachment apon filing of undertaking on
appeal

Whenever a defendant appeals and the enforcement of the judg- —

ment. against himis stayed by the filing of a sufficient undertaking
on appeal as provided by this code, all property of said defendant
which has been attached in said action shall be released from the at-
tachment levy upon the justification of the defendant’s surcties, or
written waiver thereof, or upon the failure of the respondent o ex-
cept to said sureties within five days after written notice of the filing
of the undertaking. If the officer’s fees for services rendered on the
attachment are unpaid, such officer may retain so much of the prop-
erty or proceeds thereof as may be necessary 1o pay the same.

§ 489.420

§ 554. Application for discharge of attachment; undertaking;
- Jorder; delivery of property; justificafion of sureties

Whéhever any defendant has appeared in the action, such de-

fendant may upon reasonable notice to the plaintiff, apply to the court
in which the action is pending, or to the judge thereof, for an ovder 1o
discharge the attachment wholly, or in part; and upon the execution
of the undertaking mentioned in the next section, an order may be
made releasing from the operation of the attachment, any or all of
the property of such defendant attached; and all of the property so
released and all of the proceeds of the sales thereof, must be delivered
to such defendant upon the justification of the sureties on the under-
taking, if required by the plaintiff. Such justification must take place
within five days after the nctice of the filing of such undertaking.

§ 489.310

Pl



- § 555. TtUnderiaking for discharge of attachment; sureties;
amount; justification

Before making such order, the court or judge must require an
undertaking on behalf of such defendant, by at least two sureties,
residents and frecholders, or bouseholders in the Staie 1o ithe effect
that in case the plaintiff recovers judgment in the action arainst the
defendant, by whom, or in whose behalf such underiaking shall be giv-
en, such defendant wiil, an demand, redeiiver the atiached property
so released fo the proper officer, o be applied to the payment of any
judgment in such aciion against said defendant, or in default thereaf,
that such defendant and sureties will, on demand, pay fo the plaintiff

~ the full value of the property released not exceeding the amount of
" such judgment against such defendant. The court or judge making
such order may fix the swm for which the undertaking must be oxe-
cated, and if necessary in Oxing such sum to know the value of the
nroperty released, the same may be appraised by one or more dis-
interested persons, to be appointed for that purpese.  The sureties may
be reguired to justify betore the court or judge and the property at-
tached cannat be released from the attachment without their justifi-

et

cation if the same is required. i

k]

§ 489.310

§ 556. Discharge for irreg‘ularity‘

The defendant may also at any time, either before or after the ——

release of the attached property, or before any attachment shall have
been actually levied, apply, on motion, upon reasonable notice to the
plaintiff, to the court in which the action is breught, or to o judge
thereof, that the writ of attachment be discharged on the ground

that the same was improperly or irregularly issued. =

§¢ 483,060, 48Y.030

§ 557. Motion for tlischarge made on affidavit may be opposed
by affidavit _

WHEN MOTION MADE ON AFFIDAVIT, IT MAY BE OPPOSED BY AFFI-
pavrr. If the motion be made upon afftdavits on the part of the defend-
ant, but not otherwice, the plaintiff may oppose the same by affidavits
or other evidance, in addition to these on which the attachment was

——

cr. §§ 483.070,
183.090

made.

§ 558. Discharge for irregularity; amendments

¢ - . T —
If upon such application, it satisfactorily appears that the writ

of attachment was improperly or irregularly issued it must be dis-
charged: provided that such attachment shall not be discharged if at
or before the hearing of such application, the writ of attachment, or
‘the affidavit, or undertalking upon which such atiachment was based
" shall be amended and made to conform to the provisions of this chap-
-ter.

§ L8l4.030(d)

25w



§ 559. RBetern of writ

Thae sheriff, constable, or mwarshal must veturn the writ of attach-
ment with the summons, if issued gt the same time, and may return it
separately from the summons if issued at a later time. The writ of  § 487.070(a)
attachment must be returned forthwith after levy and service in ac- . ,
cordance with the instructions given to the officer st the time such
writ or writ and summons are delivered to him, but in no event later
than 30 days after i*s receipt, with a certificate of his proceedings en-
dorsed thereon or attached therveto, together -with the undertakin
given finder the provisions of Section 540 of this code to 1 ovent or re-
lease the levy of the atiachment, to the clerk of the court from which® Not coatinued; see
szid writ of atiachment was issued, except that if cash has been de- § 485.310 '
posited with such levying officer in lieu of an undertaking as permitted
by Section B40 of this code, such cash shall be retained in such levying
officer's trust fund, and whenever an order has been made discharg- =~
ing or releasing an attachment 1pon real property, a certified copy of
such order may be recorded in the offices of the county recorders in § 487.550(c)
_which the notices of attachment have been recorded, and be indexed ‘

in like manner. . —

o

§ 5591,. Aliag writs; issnance
After the return and filing of the writ of attachment, or upenn
filing by the plaintiff of a verified affidavit setting forth the loss of the
writ of attachment, the clerk, upon demand of the plaintiff at any time
before judgment, may issue an aljas writ which shall be in the same see § 483.310 and
form as the original, without requirement of a new affidavit for at- Note theresto
tachment or of a new undertaking as provided in Section 339 of the
Clode of Civil Procedure.
The provisions of this section do not prohibit the issuance of sev-
eral writs as provided for in Secticn 540, —

-

§ 560. Real estate; release; manner : —
may be released by & writ-
An attachment as to any real property may be released by § 487.550(c)

ing signed by the plaintiff, or his attorney, or the officer who levied
the writ, and acknowledged and recorded in the like manner as a
grant of real property. .

§ B561. Interestin estate of decedent
The interest pf a defendant in personal property belonging O™~
the estate of a decedent, whether as heir, legatee or devisee, may be at-
tached by serving the personal representative of the decedent with a
copy of the writ and a notice that said interest is attached. Such at-
tachment shall not impair the powers of the representative over the
property for the purposes of administration. A copy of said writ of )
attachment and of said notice shall also be filed in the office of the
clerk of the court in which said estate is being administered and the § 487.430
personal representative shall report such attachment to the court ’
when any petition for distribution is filed, and in the decrce made
upon such petition distribution shall be ovdered to such heir, legatee or
devisee, but delivery of such property shall be ordered to the officer
making the levy subject to the claim of such heir, legatee or devisee,
or any person claiming under him. The property shall not be deliver-
ed to the officer making the levy until the decree distributing such in-
terest has become final. —
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