
#39.70 8/2/72 

Memorandum 72-57 

Subject: Study 39.70 - Attachment, Garnishment, Execution (Prejudgment 
Attachment Procedure) 

At the July 1972 meeting, the Commission directed the staff to analyze 

the attachment proviSions enacted in the current legislative session and to 

propose necessary or desirable revisions to these provisions. SB 1048 (the 

"Marsh" bill) was passed by the Legislature in the form attached to this memo-

randum and sent to the Governor for his signature on July 25, 1972. An analysis 

of this bill prepared by the consultant to the Assembly Committee on Judiciary 

is also attached to this memorandum. As the consultant notes on page 4, the 

major constitutional problem with this bill is that it fails to exempt neces­

sities from levy autazatlcally (the bill does provide for a post-levy claim 

of exemption). ThiS, the staff believes, will be a fatal defect. In addi-

tion, assuming arguendo that it is desirable to provide for attachment of 

business property to secure recovery for debts ariSing out of business trans-

actions, this bill neither limita the property subject to attachment to busi-

ness property nor limits the debts upon which the action is based to business 

debts. 

A much different problem results from the very nature of this bill. The 

bill is stopgap legislation designed to patch up the existing attachment chap-

ter. No canprehensive revision is attempted. Procedures are simply outlined. 

Little or nothing is done concerning the areas of the method of levy, pre-

judgment disposition of property, claims of exemption, third-party claims, 

undertakings, and liebility for wrongful attachment. In short, many of those 

problems which we have attempted to solve and to which we have devoted con-

siderable time and effort have simply been ignored. These problems still re-

main. They could be resolved by simply eliminating prejudgment attachment 
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altogether. However, if this approach is taken, we should--we think--be pre-

pared to justify this recanmendatlon with adequately supported reasons for 

elimination. If', on the other hand, saae form of' attachment is retained, we 

believe that a rather ccmprehensive statutory revision would be desirable. 

Before tbe September meeting, we will prepare a revised draft statute based on the 

prior atatt drafts but· which attempts to implement the baaic policy deci­

sion reflected in SB lO48. We hcpe this draft will provide a focus for dis-

cussion of' how to proceed further on this topic. 

Respectfully submitte~, 

Jack I. HortQll 
Assistant Executive Secretary 
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;\~fE!\DED iN ASSEMBLY JULY 3. 1972 

A~!E"'DED IN ASSEMBLY JUNE 29.1972 

AME:-':DED IN A..~SEMBLY JllNE 21, 1972 

AMK'IOED 11\ SENATE MAY 24. 1972 

AMENDED IN SENATE MAY 18, 1972 

AMENDED IN SENATE MAY 3, 1972 

SENATE BILL No. 1048. 

Introduced by Senators Zenovich and Coombs· 

. 
March 15. 11172 

An act to amend Sections 537.5 and 539 of, and to Bdd Sections 
537. 537.1, 537.z. 531.3, ~ 538.1, 53U, 538.3, 538.4. SJ8.8, 
641. ~1, ~ S4S.3; 64S.4.lUSb, and 54Ic to, and to repelli 
Sections 531, ~ fUl, and lUSb oF, the Code of CMI 
Procedure. and toMldSectiOll$l$6.1, 1/1006.1, and 15501.1 to 
the CorporBh'ons Code, IlDd to ll11Jend Section 1J!tKJ of the 
Government Cotk, rel81ing to attachmDilt in commercial 
Bctions. . 

L£GISLATIVE COlI~"SEL'S Diem 
S8 1048, as.amended, Zenovich. Attachment in commercial 

actions. 
Provides for prejudgment attachment for specified 

defendants and property. Establishes prejudgment 
procedure. 

Operative only until December 31, 1975. 
Vote-Majority; Appropriation-No; 

Fi~cal Committee-No. 
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The peopJtJ of the Stllte of California do enact as foDowS: 
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I meaning of this section. 
2 (b) An action against a defendant described in 
3 subdivision (d) of Section 537.2 for the recovery of 
4 money. 
S SEC. 4. Section 537.2 is added to the Code of Civil 
6 Procedure, to read: 
7 537.2. The defendants referred to in Section 537 are: 
8 (a> All corporations organized under the General 
9 Corporation Law or under Part 4 (commencing with 

10 $ection 134(0) of ~vision 30FTitIe 1 of the Corporations 
11 Code, or organized under a law of any foreign state or 
12 jurisdiction authorizing the formation of business 
13 corporations. , 
14 (h) AU partnerships organized under the Unifonn 
15 Partnership Act (Chapter 1 (commencing with Section 
.16, 13001) of Title 2.of the Corporations Code) or the 
17 Uniform Limited Partnership Act (Chapter 2 
18 (commencing with Sec~ 1515(1) of Title 2 of the 
19 Corporations Code) or a law of any foreign state or 
20 jurisdiction authorizing the formation of general or 
21 limited partnerships. . 
22 (c) Individuals engaged in a trade or business. 
23 (d) Any person not residing in th;s state (including 
24 any foreign Corporation not qualified to do business in 
25 this state under the proviSiOns of Chapter 3 (commencing 

. 26 with Section 6403) of Part U of Division 1 of Title 1 of the 
Z1 Corporations Code. and any foreign partnership which 
28 has not rued a designation pursuant to Section 15700 of 
29 the Corporations Code) • or who cannot after due. 
30 diligence be found within this state. or who conceals 
31 himself to avoid service of summons. 
32 SEC. 5. Section 537.3 is added to the Code of Civil 
33 Procedure, to r,ead: 
34 537.3.' The property referred to in ·Section 537 is the 
35 following property not exempt from execution (without 
36 regard to whether a claim of exemption shall be flied): 
37 (a) With respect to corporations and partnerships 
38 referred to in subdivisions (a) and (b) of Section.537.2, all 
39 corporate property and all partnership property. 
40 (b) With respect to individuals referred to in 
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1 subdivision (c) of Section 537.2 all of the following: 
2 (1) Inventory. 
3 (2) Accounts, contract rights, chattel paper, and 
4 general intangibles consisting of any right to payment 
5 of money (exclusive ofthose referred to in paragraph 
6 (3) of this subdivision), except any such individual 
7 claim with a principal balance of less than one hundred 
8 fifty dollars ($150). . . 
9 (3) Bank accounts and other deposit accounts, 

10 except the first one thousand dollars ($1,000) ~ce 
11 in any single bank or branch bank (but, if the 
12 defendant has accounts in more than one bank or 
13 branch bank, the court, upon application of the 
14 plaintiff at the hearing provided for in Section 538.4, 
15 may direct that the writ be levied on balances of less 
16 than one thousand dollars ($1,000) in a given bank or 
11 branch bank if an aggregate Of one tho\!S8Dd dollars 

. 18 ($1,000) in all such accpUDts-remains free of the levy). 
19 (4) Securities. 
00 (5) Equipment. 
21 (6) Real estate, including any leasehold estate with 
22 an unexpired tenn of one year or more. 
23 The court, howe.ver, upon applic:ation of the defendant at 
24 the bearii1g provided for in Section 538.4 or at any time 
25 thereafter upon five days' notice to the plaintiff, shall 
26 exclude from the effect of the levy or release from the· 
g:r levy, as the case may be, any of the foregoing property . 
28 which the 'court finds is necessary for the support of the 
29 defendant and his family after taking into consideration 
30 all of his other income and assets not subject to levy or not 
31 levied upon. . 
32 The terms used in this subdivision which are defined in 
33 the Commercial Code shall have the meanings therein 
34 specified. 
35 (c) With respect to a defendant referred to· in 
36 subdivision (d) of SeCtion 537.2, all property of the 
37 defendant. 
38 SEC. 6. Section 537.5 of the Code of Civil Procedure 
39 is amended to read: 
40 537 .5. In cases of attachment the clerk of the court 
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1 with whom the complaint is filed, if requested by plaintiff 
2 in writing at the time of filing the complaint, shall not 
3 make public the fact of the filing of the complaint, or of 
4 the issuance of the attachment, until after the filing of the 
5 return of service of the notice and temporary restraining 
6 order or of the writ of attachment if issued without 
7. notice, except that if the return of service of the notice' 
8 and. temporary restraining order or of the writ of 
9 attachment is not made within 30 days after the filing of 

10 the complaint in the action. the clerk of the court with 
11 whom the complaint is filed shall make available. to the 
12 public the records. and documents in such action. 
13 However, the clerk of such court shall make the entire 
14 file in the action available for inspection at any time to 
15 any party named in the complaint, or to his attorney. 
16 The request by plaintiff that the fact of filing of a 
17 complaint or ·issuance of.an attachment not be made 
18 public. may take the "form of a notation to that effect, 
19 made by rubber stamp or other suitable means, at the top 
00 of the first page of the complaint filed with the clerk. 
21 SEC. 7. Section 538 of the Code of Civil Procedure is 
22 repealed. 
23 SEC. 8~ section 538 is added to the Code of Civil 
24 Procedure, to read: 
2.'5 538. A plaintiff desiring' the issuance of a writ of 
26 attachment sbaII me with. the court an application 
srT supported by an affidavit or affidavits based upon the 
28 personal knowledge of the persons subscribing thereto 
29 and showing all the follOwing: . 
30 (a) That the action ~ one in which the issuance of a 
31 writ of attachment is proper under the provisions of 
32 Sections 537 to 537.3, inclusive. 
33 (b) That the indebtedness claimed in the complaint is 
34 justly due and presently owing to the plaintiff by the 
35 defendant, over· and above all legal setoffs or 
36 cross-complaints, or, if the action is one against a 
37 defendant described only in subdivision (d) of Section 
38 537.2, the amount claimed by the plaintiff against the 
39 defendant and that the plaintiff believes that he has a 
40 valid cause of action for an amount of money equal to that 
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1 sum. 
2 (e) That the attllchment is not sought and the action 
3 is not prosecuted to hinder, delay or defraud any other 
4 creditor of the defendant. 
5 (d) That the plaintiff has no information or belief that 
6 the defendant has filed any proceeding under the 
7 National Bankruptcy Act or has made a general 
8 assignment for the benefit of creditors, or, if any such 
9 proceeding has been terminated, that the claim of the 

'10 plaintiff was not discharged in such proceeding .. 
11 SEC. 9. Section 538.1 is added to the Code of Civil 
12 Procedure, to read: 
13 538.1. The court or a commissioner thereof, if satisfied 
14 that the affidavits submitted by the plaintiff pursuant to 
15 Section 538 have established a prima facie case and that 
16 the action is one in which an attachment is properly 
17 issuable under the pr,ovisions of this chapter, shall issue 
18 Without any prior notice to the defendant a notice of 
19 hearing and temporary restraining order conforming to 
20 the provh;ons of Sections 538.2 and 538.3 for service upon 
21 the defendant. . 
22 Ne,ither notice of the restrairrlng order issuedpursuant 
23 to this section nor service of a copy thereof upon any bank 
24 shall require any bank to observe the terms of the 
25 restraining order. . 
26 SEC. 10. Section 538.2 is added to the Code of Civil 
27 Procedure, to read: 
28 538.2. The notice d' hearing issued pursuant to 
29 Section 538.1 shall provide for a hearing on the question 
30 whether a writ of attachment shall issue to be held seven 
31 business,days (exclusive of Saturdays, Sundays and legal 
32 holidays) after the service of the notice upon the 
33 defendant or upon the first regular date law and motion 
34 matters are heard thereafter, whichever occurs later. The 
35 notice and temporary restraining order shall be served 
36 and return of service shall be made as provided in this 
37 code for the service of a summons and complaint. The 
38 notice shall be accompanied by a copy of the complaint 
39 and a copy of the affidavit or affidavits filed by the 
40 plaintiff under Section 538. 
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1 SEC. 11. Section 538.3 is added to the Code of Civil 
2 Procedure, to read: 
3 538.3. The temporary' restraining order issued 
4 pursuant' to Section 538.1 shall prohibit prior to the 
5 hearing any transfer by the defendant of any of his 
6 property in this state subject to, the levy of a writ of. 
7 attachment, otherwise than in the ordinary course of 
8 business, and the issuance by the defendant of any checks 
9 in excess of an aggregate of one thousand dollars ($1,000) 

10 against any of his bank accounts in this state to withdraw 
11 any sums subject to such levy, which would reduce the 
12 aggregate amount remaining on deposit to less than the 
13 amount of the plaintiffs claim. and the opening of any 

. 14 new bank accounts by the defendant. Without limiting 
15 the generality of the ehrase "'not in the ordinary course 
16 of business", the paym~t by the defendant of an 
11 antecedent ~bt shall not be considered in the.ordinary 
18 eourse of business Within:~the meaning of this section; 
19 Notwith$tanding the foregoing; checks may be issued by . 
20 the defendant for any of the following purposes: 
21 (a) To cover any payrolls (inCluding all fringe 
22 . benefits and withholding taxes) falling due.in the 
~ reg\llar course after the service of the temporary 
24 . restraining order and prior to the levy of a writ of 
25 attachment, but nQt exceeding the amount of three 
~. hundred dollars (t300) per w~ for any individual 
27 employee. 
28 (b) In payment for goods thereafter delivered to the 
29 defendant C.O.D. for use in his trade or business. 
30 (c) In payment of taxes if penalties win accrue for 
31 any delay in payment. 
32 (d) In payment of legal fees for the representation 
33 of the defendant in the action. 
34 The temporary restraining order shall expire by its terms 
35 unless a writ of attachment is issued and levied within 30 
36 days after the service of the order or if the defendant 
37 gives an Undertaking as provided in Section 555 in the 
38 amount of plaintiffs claim as security for the payment of 
39 any judgment recovered by the plaintiff. The restraining 
40 order shall be vacated by the court upon ex parte 
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1 application by the defendant if the court is satisfied that 
2 there is no danger that sufficient property of the 
3 defer.dant to secure the plaintiffs claim will not be 
4 available and subject to the levy of a writ of attachment, 
S if one is directed to be issued at the hearing provided for 
6 in Section 538.4. 
7 SEC. 12. Section 5.18.4 is added to the Code of Civil 
8 . Procedure, to read: 
9 538.4. The hearing shall be held before the court or a 

10 commissioner thereof on the day specified and shall take 
11 precedence over all other matters not of a similar nature 
12 pending on that day. Uthe defendant does not appear at 
13 the hearing. in person or by counsel, the court, without 
14 taking further evidence. shall. direct the clerk to 
15 immediately issue a writ of attachment. Each party shall 
16 serve upon the other at least 24 hours before the hearing 
17 any affidavits intended to be introduced at the hearing, 
18 unless the court at the hearing for good cause shown 
19 permits the introduction of affidavits not previously 
20 served. Either party may also introduce oral evidence at 
21 the hearing and the defendant shall make available for 
22 oral examination at the bearing himself or an officer or 
23 agent of the defendant with knowledge of the transaction 
24 on which the complaint is based, unless the court for good 
25 cause shown excuses compliance with this r~uirement. 
26 Upon the basis of the evidence introduced at the hearing, 
'J:l the court shall determine whether the case is one in 
28 which an attachment is properly issuable and whether 
29 there is any reasonable probability that the defendant 
30 can establish a successful defense to the claim asserted by 
31 the plaintiff. If the court finds on the basis of a 
32 preponderance of the evidence that grounds for the 
33 issuance of an attachment exist and that the plaintiff has 
34 established the probable validity of his claim and the 
35 absence of any reasonable probability that a successful 
36 defense can be asserted by the defendant, the court shall 
37 direct the clerk to immediately issue a writ of 
38 attachment; otherwise, the court shall dissolve the 
39 temporary restraining order. The court may direct the 
40 order in which the writ shall be levied upon different 

• 



-9- SB 1048 

1 assets of the defendant, if in the aggr(·gate they exceed in 
2 value an amount clearly adequate to secure any 
3 judgment which may be recovered by the plaintiff. 
4 SEC. 13. Section 538.5 is added to the Code of Civil 
5 Procedure, to read: 
6 538.5. Notwithstanding the provisions of Sections 538 
7 to 538.4, inclusive, the court shall, upon application by the 
8 plaintiff, direct the immediate issuance of a writ of 
9 attachment without any notice of hearing (or,uncler 

10 subdivision (c) below, withoulany hearing) if anyone or 
11 more of the following conditions exist; 
12 (a) A bulk sales notice has been recorded and 
13 published with respect to property of the defendant 
14 pursuant to the provisions of Division 6 (commencing 
15 with Section 6101) of the Commercial Code, such writ to 
16 be issued upon the filing of the application provided for 
17 in'Section 538 but to De limited to the goods covered by 
18 the bulk sales notice; or an escrow has been opened 
19· pursuant to the provisions of Section 24074 of the Business 
20 and Professions Code with respect to the sale by the 
21 deferipant ofa liquor license, such writ to be issued upon 
22 the filing of the application prOvided for in Section 538 
23 but to be limited to the llttaching creditor's pro rata share 
24 of the proceeds of the sale in escrow. 
25 (b) .The plaintiff establishes to the satisfaction of the 
26 court that there is a substantial danger that the defendant 
27 will transfer, other than in the ordinary course of 
28 bUSiness, remove or conceal the property sought to be 
29 attached. such writ to be issued upon the ruing of the 
30 application provided for in Section 538. 
31 (c) The notice and order issued pursuant to Section 
32 538.1 cannot be served with the use of reasonable 
33 diligence upon the defendant within 10 days after its 
34 issuance and the cOurt is satisfied that the defendant has 
35 departed from this state or conceals himself to avoid 
36 service of the notice. such writ to be issued after the 
37 expiration of such 10-day period. 
38 (d) The defendant is one described in subdivision (d) 
39 of Section 537.2. such writ shall be issued upon the filing 
40 of the application provided for in Section 538. A writ of 
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1 attachment (1) which is issued under this subdivision and 
2 levied upon property of a defendant described in 
3 subdivision (d) of Section 537.2 but who is not described 
4 in subdivision (a), {b} or (c) of Section 537.2, or (2) 
5 which is issued under this subdivision based upon a claim 
6 which is not described in subdivision (a) of Section 537.1. 
7 shaU be released and discharged by the court upon 
8 motion of the defendant if the defendant files a general 
9 appearance in the action. If a writ of attachment is issued 

10 under this subdivision and levied upon property Ilf a 
11 defendant who is described in subdivision (a), (b) or (e) 
12 of Section 537.2 based upon a claim described in 
13 subdivision <a) of Section 531;1, the defendant may at any 
14 time after such levy. upon seven business days' notice to 
13 the plaintiff, request a hearing pursuant to Section 538.4. 
16 At such hearing, unle.ss the court makes the findings 
17 required by that section for the issuance of a writ of 
18 attachment. it shall release and discharge the writ. 
19 SEc. 14. Section 539 of the Code ofOvil Procedure is 
20 amended to read: 
21 539. (a) Before issuing the notice and order pursuant 
22 to Section 538.1 or the writ pursuant to Section 538.5. the 
23 plaintiff must file with the clerk or judge a written 
24 undertaking with two or more sufficient Sureties. to the 
25 effect that if the defendant recovers judgment, the 
26 plaintiff will pay all costs that may be awarded to the 
'J:( defendant and all damages which he may sustain by 
28 reason of the restraining order or the attachment, not 
29 exceeding the sum. specified in the undertakillg. and that 
30 if the restraining order or the attachment is discharged 
31 on the ground that the plaintiff was not entitled thereto 
32 wider Sections 537 to 537.2, inclusive the plaintiff will pay 
33 all damages which the defendant may have sustained by 
34 reason of the restraining order or the attachment. not 
35 exceeding the sum specified in the undertaking. The sum 
36 specified in the undertaking shall be one-half (%) of the 
37 principal amowlt of the total indebtedness or damages 
38 claimed. excluding attorneys' fees. Nothing herein shall 
39 be construed to preclude the acceptance of an 
40 undertaking in which a larger sum is specified, if such 

• 
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1 undertaking be offered. The court on ex parte application 
2 of the plaintiff, may by written order, direct the issuance 
3 of the restraining order or the writ on the filing of an 
4 undertaking in a lesser sum, if the court is sati~fied that 
5 the defendant will be adequately protected thereby. The 
6 damages recoverable by the defendant pursuant to this 
7 section shall include all damages proximately c!\used by 
8 the service of the restraining order or the levy of the writ 
9 of attachment. . 

10 At any time after the issuing of the restraining order or 
11 the attachment, but not later than five days after actual 
12 notice of the levy of the writ of attachment, the 
13 defendant may except to the sufficiency of the sureties, 
14 If he fails to do so, he is deemed to have waived all 
15 objection to them. When excepted to, the plaintiff's 
16 sureties. within five days from service of written notice of 
'17 exception, upon notice to the defendant of not less than 
18 two nor more than five iftiys, must justify before the judge· 
19 or clerk of the court in which the action is pending, in the 
20 same manner as upon bail on arrest; and upon failure to 
21 justify, or if others in their place fail to justify, at the time 
22 and .place appointed, the writ of attachment must be 
23 vacated, 
24 The court, at any time after issuance of the restraining 

. 25 order or the writ, on motion of the defendant, after notice 
26 to the plaintiff, or at the hearing pursuant to Section 
9:l 538.4, may order the amount of the undertaking 
28 increased. 
29 (b) The liability of any surety furnishing a bond 
ao pursuant to this section, if any, may be enforced on 
31 motion in the trial court without the necessity of an 
32 independent action, Notice of the motion shaU be served 
33 on the persons whose liability is sought to be enforced at 
34 least 30 days prior to the time set for hearing of the 
35 motion. The notice shall state the amount of the claim 
36 and shall be supported by an affidavit or affidavits setting 
37 forth the facts on which the claim is based. Such notice 
38 and affidavit may be served in accordance with any 
39 procedure authorized by Chapter 5 (commencing with 
40 Section 1010), Title 14, Part 2, Judgment mar be entered 
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1 in accordance with the notice against the person or 
2: persons served therewith, unless such person or persons 
3 shall serve and file an affidavit or affidavits in opposition 
4 to the motion showing such facts as may be deemed by 
5 the judge hearing the motion sufficient to present a 
6 triable issue of fact. If such showing is made, the issues to 
7 be tried shall be specified by the court and trial thereof 
8 shall be set for the earliest date convenient to the court, 
9 allowing sufficient time for discovery. The surety shall 

10 not obtain a stay of the proceedings pending the 
11 determination of any third.party claims.· Affidavits filed 
12 pursuant to this section shall conform to the 
13 requirements prescribed for affidavits filed pursuant to 
14 Section 437c. 
15 SEC. 15. Section 541 of the Code of civil Procedure is 
16 repealed. . 
17 SEC. 16. Section 541 is-added to the Code of Civil 
18 Procedure, to read: . 
19 541. Securities, as defined in the Commercial Code, 
20 shall be levied upon as provided by Division 8 
21 (commencing with Section 8101) of the Commercial 
22 Code: . 
23 SEC: 17. section 542.1 is added to the Code of Civil 
24 Procedure. to read: 
25 542.1. Notwithstanding the provisions of Section 542, 
26 a writ of attachment shall be levied upon any equipment 
1:1 (as dermed in the Commercial Code), other than a motor 
28 vehicle or boat required to be registered, belonging to 
29 the defendant by the filing of a notice with the SecretarY 
30 of State, which shall be signed by the sheriff, constable or 
31 marshal and shall contain the name of the plaintiff as 
32 lienor, the name of the defendant as debtor and shall 
33 indicate that the plaintiEfhas acquired an altachment lien 
34 in the equipment of the defendant. The form of such 
35 notice shall be prescribed by the Secretary of State and 
36 shall be filed and indexed by him in accordance with the 
37 provisions applicable to financing statements in Division 
38 9 (commencing with Section 9101) of the Commercial 
39 Code. 
40 SEC. 17.1. Section 542.2 is added to the Code of Civil 
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1 Procedure, to read: 
2 542.2. (n) The fee for filing and indexing each notice 
3 of attachment lien or notke affecting . a notice of 
4 attachment lien in the office of the Secretary of State is 
5 three dollars ($3). . 
6 (b) When a notice of attachment lien has been filed 
7 and the plaintiff, for whatever reason, no longer has an 
8 attachment lien in the equipment of the defendant, the 
9 sheriff, marshal or constable shall sign a notice to that 

10 effect for filing with the Secretary of State. 
11 (c) A filed notiee of attachment lien is effective for a 
12 period of five years from the date of filing. The 
13 effectiveness of the filed notice of attachment lien lapses 
14 on the expiration of such five-year. period.unless sooner 
15 terminated pursuant to subdivision (b) or unless a notice 
16 of continuation is filed pursuant to Section 542.4 prior to 
17 such lapse. ' . 
18 SEC. 17.2. Section 542.3 is added to the Code of Civil 
19 Procedure, to read: . 
20542.3. Upon the request of any person, the Secretary 
21 of State shall issue his certificate showing whether there 
22 is on file, on the date and hour stated therein, any notice 
23 of attachment lien, naming a particular person. and if a 

. 24 notice is on file. giving the date and hour of filing of each 
25 notice and the name of the plaintiff-lienor. The fee for the 
26 certificate issued by the Secretary of State is two dollars 
27 ($2). A combined certificate may be issued pursuant to 
28 Section 7200 ofthe Government Code. Upon request, the 
29 Secretary of State shall furnish a copy of any notice of 
30 attachment lien or notice affecting a notice of attachment 
31 lien for a fee of one dollar ($1) per page. 
32 SEC. 17.3. Section 542.4 is added to the Code of Civil 
33 Procedure, to read: 
34 542.4. When more than four years and six months has 
35 elapsed after the filing of the notice of attachment lien 
36 and there is no final judgment in the action, the plaintiff 
37 may, upon notice to the defendant, apply to the court for 
38 an order directing the sheriff, marshal or constable to sign 
39 a notice of continuation of notice of attachment lien for 
40 filing v.ith the Secretary of State if the lien is still in effect 
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1 under Section 542<:. 
2 The court shall issue the order if it finds that the lien 
3 has been extended or the court concurrently extends the 
4 lien under Section 542c for a period Ix·yond the 
5 expiration of the five years specified in Section 542.2. 
6 Upon issuance of the order, the sheriff, marshal or 
7 constable shall sign a notice of continuation of notice of 
8 attachment lien for filing with the Secretary of State prior 
9 to the lapse of the notice of attachment lien. Upon timely 

10 ming of the notice of continuation, the effectiveness of 
11 the originalnotice. of attachment lien is continued for five 
12 years from the time when it would otherwise have lapsed, 
13 whereupon it shall lapse thereafter in the same manner 
14 as provided in subdivision (c) of Section 542.2. 
15 SEC. 18. Section 542b of the Code of Civil Procedure . 
16 is repealed. 
17 SEC. 19. Section 542b is added to the Code of Civil 
18 Procedure, to read: 
19 542b. The service upon the defendant of a notice and 
20 order pursuant to Section 338.2 creates a lien upon all of 
21 his personal property subject to the levy of a writ of 
22 attachment pursuant to this chapter and owned by him 
23 at the time of Such service or the proceeds thereof. Such 
24 lien, however, shall not be valid as against a bona fide 
25 purchaser or encumbrancer for present value or a 
26 transferee in the ordinary course of business. Such lien 
27 shall terminate 30 days after the service of the notice and 
28 order upon the defendant; except with respect to 
29 property upon which a writ of attachment has been 
30 levied during that period and upon the filing by the 
31 defendant of a proceeding under the National 
32 Bankruptcy Act or the making by the defendant of a 
33 general assignment for the benefit of creditors, such lien 
34 shall terminate with respect to aU property· upon which 
35 a writ of attachment has not been levied prior to such 
36 event. The levy of a writ of attachment shall perfect the 
37 lien created by the service Qf the notice and order against 
38 a bona fide purchaser and a transferee in the ordinary 
39 course of business and the levy of a writ of attachment in 
40 those cases where it is not preceded by the service of a 
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1 notice and order shall create a lien upon the property 
2 levied upon which is valid against all third persons. 
3 SEC. 20. Section 542c is added to the Code of Civil 
4 Proc('dure,. to read: 
5 542c. An attachment of personal property shall, 
6 unless sooner released or discharged, cease to be of any 
7 force or effect and the property levied on shall .be 
8 released from the operation of the attachment at the 
9 expiration of one year from the date of the levy of the 

10 writ unless a notice of readiness for trial is filed or a 
11 judgment is entered against the defendant in the action 
12 in which the attachment was issued within that period. in 
13 which case the attachment shall continue in effect until 
14 released or vacated after judgment as prOVided in this 
15 chapter. However, upon motion of the plaintiff. made not 
16 lesstban 10 nor more than 60 days before the expiration 
17 of such period of one year. and upon notice of not less 
18 than five days to the defendant, the court in which the 
19 action is pending may, by order filed prior to the 
20 expiration of the period, extend the duration of the -. 
21 attachment for an additional period or periods 85 the 
22 court may direct, jf the cOurt is satisfied that the failure 
23 to file the notice of readiness is due to the dilatoriness of 
24 the defendant and was not caused by any action of the 
25 plaintiff. The attachment may be extended from time to 
26 time in the manner herein prescribed. 
Z1 SEC. 21. Section 126.1 is added to the Corporations 
28 Code, to read: 
29 ·126.1. Any corporation heretofore or hereafter 
30 formed under this division shall, as a condition of its 
31 existence as a corporation, be subject to the provisions of 

. 32 the Code of CMI Procedure authorizing the attachment 
33 of corporate property. , 
34 SEC. 22. Section 15006.1 is added to the Corporations 
35 Code, to read: 
36 15006.1. Any partnership heretofore or hereafter 
37 formed under this chapter shall, as a condition of its 
38 existence as a partnership,be subject to the provisions of 
39 the Code of Civil Procedure authorizing the attachment 
40 of partnership property. . 

• 
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1 SEC, 23. Section 15501.1i5 added to the Corporations 
2 Code, to read: 
3 15501.1. Any limited partnership heretofore or 
4 hereafter formed under this chapter shall, as a condition 
5 of its existence as a partnership, be subject to the 
6 provisions of the Code of Civil Procedure authorizing the 
7 attachment of partnership property. 
8 SEC. 24. If any provision of this act or the application 
9 thereof to any perSOI,l or circumstances is held invalid, 

10 such invalidity shaU not affect other provisions or 
11 applications of the act which can be given effect without 
12 the invalid provision or application, and to this end the 
13 provisions of this act are severable. 
14 SEC. 25. This act shall not apply to any writ of 
15 attachment issued prior to its effective date, which shall 
16 continue to be governed in all respects by prior law, and 
17 shall not affect the validity o( any levy of such a writ of 
18 attachment heretofore Qr hereafter made in accordance 
19 with prior Jaw. . 
20 SEC. 26. Section 7203 of the Government Code is 
21 amended to read: 
22 7203. Upon request of any person, the Secretary of 
23 State Shall issue a combined certificate showing the 
24 information as to fmancing statements as specified in 
.25 Section 94Q7 of the Commercial Code, the information as 
26 to federal tax liens as specified in subdivision (d) of 
27 Section 72Jl2 of this code, the information as to state tax 
28 liens as specified in Section 7226 and the information as 
29 to attachment liens specified in Section 542.3 of the Code 

'30 of Civil Procedure. The fee for such a combined 
31 certificate is five doUars ($5). 
32 When a certificate is requested from the Secretary of 
33 State as to a name which appears to be other than the 
34 name of an individual, the Secretary of State shall· 
35 construe the request as one for a combined certificate 
36 pursuant to this section unless the request is specifically 
37 limited to a Te<lucst for a certificate as to federal tax liens, 
38 state tax liens. or attachment liens. 
39 When a certificate is requested from the Secretary of 
40 State as to a name which appears to be the name of an 

, 
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I individual, the Secretary of State shall construe the 
2 request as one for a comb<ined certificate pursuant to this 
3 section but omitting information as to federal tax liens, 
4 unless the request is specifically limited to a request for 
5 a certificate as to federal tax liens, state tax liens or 
6 attachment liens. 
7 SEC. 27. This act shall be operative until December 
8 31,1975, and after that date shall have no force or effect. 
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sa 1048 (Zenovich) - as amended 6/2l/72 

Attachment in Commercial Transactions. 

BACKGROUND 

Randone, 5 C.3d 536 (1971). held that prejudgment attachment 
unconstitutionally deprives a debto~ of notice and opportunity to 

• 

be heard before deprivation of the use of his property. California's 
attachment procedure was declared invalid insorfar as it fails to 
confine the aummary relief to thoaeextraordinary circumstances 
where the state or creditor's interests override those of the alleged 
debtor. Furthe%lllore. the California Supreme Court in the unanimous 
decision found the procedure uncons~itutional as permitting attach­
ment of the debtor's "necessities of life" prior to any hearing on 
the validity of the creditor's claim. 

As a result. creditors have been canpelled to petition court's 
for temporary restraining orders orp~eliminary injunctions t.o 
secure alleged debts in the fac e of, abscounding or liquidating 
debtors. The' problem according to proponents of the measure has 
reached acute proportions in the'ar.a of commercial transactions. 

PROPOSAL .' 
SB,l048, as amended, establish~s a procedure to attach certain 

property of designated debtors. Wh!1e characterized as being limited 
to commercial transactions. the meal$ure. does reach some' "necessities 
of life" and some non-commercial debts. ' 

s~ l~8 ~rmits the plaintiff-Qreditorof a corporation, 
partnership or individual engaged ilj. a trade or businesjI to tie up 
the defendant-debtor's property if ~he total unsecured liquidated 
claim or claims are $500 or more anq the debt is based on: (1) 
money loaned; (2) a negotiable instrument; (3) sale, lease or license 
to use real or personal property: or (4) services rendered. (537.1(a).) 

If the defendant-debtor is a non-resident, an unqualified foreign 
corporation or partnership, or a Californian who cannot be found after 
due diligence in the state or who cqnceals himself from service. then 
attachment will be available in an ~ction for recovery of money. 
(537.l(b).) 

Property which may be attached (if not otherwise exempt from 
execution): . 

(1) All property of corporations, partnerships (California or . 
foreign), non-resident individuals, or persons who conceal'themselves 
fran service or cannot after due diligence be found within the state: 
(537.3 (al. (c).) 

6/2&/72 
N 



c 

"'\ 
/""" . , } 

"'-., 

sa ~048 

_ (2) The fo~~owing property of persons engaged in a trade or 
business: 

(al inventory; 

(bl accounts, contracts rights. chattel paper. rights to • 
payment of money valued at' $150 or more: 

(c) bank and deposit accounts in an aggregate excess 
of $1,000: 

(d) securities: 

(el equipment: 

(f) land including leases with an unexpired term in 
excess of one year. (537.3(b).) 

Given five days' prior notice to the plaintiff, a person 
engaged in a trade or business may re~ease or exempt from attachment 
any of the property described in (al to (f) above if the court finds 
that the property "is necessary for the support of the defendant and 
his family after taking into considerej,tion all" his unexempt or 
unreleased other incal\e or assets. (537.3 (b).) 

Requires the plaintiff--creditor desiring to attach to file an 
application supported by an affidavit based on personal knowledge 
showing: 

(1) Attachment is proper in the specific action: 

(2)" The net debt is due and presently owing: 

(3) Attachment is not sought to delay, hinder or defraud 
creditors; ~ 

- (4) Affiant is informed and believes that the debtor hasn't 
filed a bankruptcy petition nor made an assignment to creditors, or 
that if so the debt hasn't been disch,rgedor assigned. (538.) 

Requires the court to issue a TRO and set time and place for 
hearing on issuance of a writ of attachment without notice to the 
debtor if the affidavit is in order. The restraining order does not~ 
bind a bank. (538.1.) 

The hearing is set for not less than seven "business days" 
after service of complain~, affidavit and notice upon the defendant­
debtor. -Business days" do not include Saturday, Sunday and legal 
holidays. (538.2.) 

r-; As noted above, the court is required to issue a TRO if the 
'- affidavi~ is in order without providing notice or hearing to the 

defendant-debtor. The TRO restrains transfers of-the following 
property by-the debtor: 

-2-
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c (1) Transfers not in the ordinary course of business~ 
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f' (2) Issuance of checks in excess of $1,000 which would reduce 

c 

c 

the aggregate balance to less than the creditor's claim; 

(3) Opening new bank accounts; and 

(4) Payment of antecedent debts. 

. , 

Notwithstanding these limitations, however, the following transfers 
are expressly permitted: ' 

(1) Regular payrolls (including fringe benefits and withholding) 
not exceeding $300 per week per employee~ , 

(2)' C.O.D. payments for trade or business goods; 

(3) Due taxes if penalties will accrue upon delay in payment; 

(4) Attorney's fees in connection with the subject action. 

The TRO expires in 30 days unl,ss earlier terminated by: (1) 
the debtor posting security,' (2Y,the issuance of a writ of attachment, 
or (3) vacation by the court upon alit ex parte showing by the debtor 
that sufficient property will be av.ilable to satisfy the creditor's 
claim. (538.3.) 

A-calendar preference is created for the hearing on issuance of 
the writ. If the debtor fails to Show, the writ immediately issues. 
At least 24 hours before 'the hearin9, unless good cause is shown, 
the parties must exchange affidavits to be presented at the hearing. 
The debtor or an informed and authotized agent must attend the , 
hearing, absent a showing of good cause for not appearing. At the 
hearing the court must determine if the action is proper for attach~ 
ment, the probable validity of the plaintiff's claim and the absence 
of any reasonable probability that. successful-defense can be 
asserted. If affirmatively so found, the writ is immediately issued. 
The court may direct the writ to apply to certain assets provided 
~ creditor's interest are not impaired. (538.4.) 

No hearing is required before issuance of the writ in the 
following cases: -

{ll A bulk sale notice or li~or license escrow is noticed by 
publication, in Which case the writ reaches only the subject property 
of the bulk sale or escrow. ' 

(2) The creditor establishes to the court's "satisfaction M thltt 
the debtor will transfer, remove or conceal the property sought to be 
attached. 

(3) The notice of hearing cannot be served on the debtor after 
using due diligence Within 10 days!!!!! the court "is satisfied" that; 
the debtor has le.ft the state or is concea).ing himself. -

-3-
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(4) The debtor is a non-resident, or unqualified foreign 
corporation or foreign partnership or a person who cannot be found 
within the state with due diligence or conceals himself. In such 
case, the writ is discharged upon general appearance of the debtor 
in the action. • 

When an ex parte writ is i~sued. the debtor can demand a hearing 
on the propriety of the issuance within seven business days after -
notice to the creditor. (538.5.) 

The present security floor of $50- debt before attachment issues 
is removed but the court must be satisfied that the debtor will be 
adequately protected by the undertaking. Damages suffered by the 
debtor on account of the TRO of writ are recoverable by him. (539.) 

Specifies procedure to levy on securities (541) and equipment 
(542.1 - 542.4.) 

Service of notice of hearing and TRO creates a 30-day lien upon 
the debtor's property subject to att~chment. The lien is subordinate 
to rights of certain bona fide purchasers or encumbrancers, the _ 
trustee in ba~uptcy.'and creditors upon a general assignment. (542b.) 

unless released or discharged. an attachment of personal property 
ceases and the writ expires.one year,after issuance unless notice of 
readiness for trial is filed or jud~ent is entered against the 

-debtor. Extensions of duration are ~pecifically provided. however. 
(542c.)- -

COMMENT 

1. When the_~done court invalidat.d attachment it recognized that 
"in certain limitedci~cumstances a ¢reditor's interest in a summary 
attachment procedure may generally j1l1stify such attachment •••• " But, 
"the hardship imposed on a debtor by the attachment of his 'neces­
sities of life' is so severe that'wedo not believe that a creditor's 
private interest is ~ sufficient ~o pe~it the imposition of such 
deprivation before notice and a hearing on the validity of the 
creditor's claim." 5 C.3d 558: emphasis added. 

- Yet. Sa 1048 assumes that (1) inability to serve after due 
diligence, or (2) the status of the 4ebtor as a non-resident or 
foreign and unqualified corporation~rpartnership raises the 
Mext;-aordinary circumstances" the su~reme Court demands. Furthe~ore. 
sa 1Q48 assumes that "necessities of . life "do not apply to business . 
entities or persons engaged in trade·or business. 'While 537.3 
provides an individual post-TRO and post-levy relief for property . 
"necessary for the support of the defendant and his family after 
taking into consideration all of his other income and assets not 
subject to levy or not levied upon" that may be too little too late. 

~ In short, can a business entity,'business man or non-resident 
have a "necessity of life" which is constitutionally protected by 
Randone? 
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2." The measure is touted as providing commercial prejudgment 
attachment. Yet, the property reachable by the TRO and writ 
includes all the property of the business entity or individual 
engaged in a trade or business. Shouldn't the property definitions 
of 537.3 be limited to the business, not personal, assets of the • 
debtor? 

3. The Law Revision Commission will produce a study and remedial 
legislation for introduction at the 1974 Session on prejudgment 
attacr~ent. Should this measure be given a termination date? !sa1048 
.,.. nbMqueDtly .-nded to provide a tend.)latlca date at Deer bar 31. 1975. J 

4. T~e ~aasura does not reach al~ qualified California corporations. 
Professional corporations, i.e., attorneys' corporations, are omitted. 
Why? [SB 10118 vu Bu'blletueut.l7 aMDlle4 to .reach p;rote .. i~ carporat1OQ •• J 

5. Use of "judicial days" as opposed to "business days" is in 
confo~~i~y with other statutory" measurements of time. 

6. Banks need not heed the TRe. w11.y?" What about S&Ls? 
.' 

7. The measure refers to na commissioner" in 538.1 and 538.4. 
Commissioners' duties" are designated in the Government Code and 
presently cover the functions proposed in SB 1048. 

S. Under present law, an attachment lasts 3 years but may be 
extended to 5. SB 1048 provides for expiration at the end of one 
year with indefinite extensions. May the writ extend beyond the 
prosecutable life of a cause of action? 

9. Filing the affidavit, posting the bond and subjecting himself 
to liability may deter many creditors from abusing the ex parte 
TRO and writ of attachment process. See 538.5. 

"But those requirements are hatdly"a substitute for a 
prior hearing, for they test no more than the strength 
of the applicant's own belief in his rights. Since 
his private gain is at stake, the danger is all too 
great that his confidence in his cause will be mis­
placed. Lawyers and judges are familiar with the 
phenomenon of a party mistaken~y but firmly convin­
ced that his view of the facts and law will prevail, 
and therefore quite willing to risk the costs of 
litigation. Because of the un~erstandable, self­
interested fallibility of litigants, a court does 
not decide a dispute until it has had an opportunity 

" to hear both sides-.-and does not generally take even. 
tentative action until it has litself examined the 
support for the plaintiff's position." Fuentes v. Shevin, 
U.l[l.S.C. 70-5039, (6/l2/72). " 

On this point AB 1623 commends itself: 

By reason of specific, competant evidence shown," by 
testimony within the personal knowledge of the affiant 
or Witness, the property is in imme4iate danger of 
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destruction, serious harm, concealment, Or removal from 
this state, or of sale to an innocent purchaser, and 
that the (defendant) threatens to destroy, harm, conceal, 
remove it from the state, or sell it to an innocent 
purchaser. (proposed CCP 510(c).) 

10. The measure should provide for relief against the bond or 
undertaking in a corollary proceeding in the same action. This 
avoids the delay and costs associated with independent actions 
against sureties. See CCP 535 •. [8110118 "..su'baeq\lilJltl7 a.I1ded to 
sccQlP11sk tb1~ sUSll8t1OD.1 
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