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8/14/72 

Memorandum 72-56 

Subject: Study 39.90 - Attachment, Garnishment, Execution (Judicial 
Repossession) 

Attached to this 1IIeIII0randum are a tentative rec~ndation and a 

baclteroundstudy prepared by Professor Warren relating to judicial re

possession (claim and delivery). It is our hope that the tentative recca-

mendation can be approved with any necessary revisions for distribution for 

c~nt after the September 1972 meeting. 

You wUl nQte that the tentative rec_ndation asal.llles that .AB 1623 

(warren) will baVe.._been enacted by thet1me our rec~ndation is presented 

to the Lepalature. Aa of JIIly 25, .. 1972 • .AB 1623 in the fema we have used . . "~ -

had paned the AaaeJIbl,y and had been' reported out by the Senate Judiciary 

c~ttee ~\,th a "do paas" rec<Bl8udatioo. OUr best guess is that.AB 1623 

will be enacted without further significant change. It should be noted, 

however, that the bill has an expiration date of Dec_ber 31, 1975. This prOoo 

vision coiild be repealed by itself, leaving the other provisions intact; but 

at least aca8 legislation rela.tlng to judicial reposseesion IllUst be enacted 

before the end Ot1975. 

Inclll4ed .w~th the tentative rec_ndation is an appendix which aeta 
. " .. 

forth the t'ext of Chapter 2 (Claim and Delivery of Personal Property) as 

added by .AB 1623 together with the disposition of its provisions in the 

tentative reC<llS8ndation. The major changefrca AB 1623 is the elimination 

of reposseBaion upon an ex parte application. This change and the reasons 

therefor are discussed at length in the background study and the preliminary 
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portion of the recommendation. 'fhe other changes are relatively minor and 

are discussed briefly in the Comments to each section. We have, however, 

e11Jllinated one section (Section :;;20) without explanation. Section 520 

provides: 

520. In all proceedings brought to recover the 
possession of personal property, all courts, in which such 
actions are pending, shall, upon request of any party 
thereto, give such actions precedence over all other civil 
actions, except actions to which special precedence is 
otherwise given by law, in the matter of the setting of the 
same for hearing or trial, and in hearing or trial thereof, 
to the end that all such actions shall be quickly heard and 
determined. 

OUr recollection is that 1n the past the Caaaission has looked with dis-

• 

favor 011 ccmpa.rabl!, provisions which grant a preference to certain pro

ceedings., l!.ec1;100,520 is a new proyision added by AB 1623--that i., pro

ceeding. un<ler the cla1Jll and delivery chapter were not accorded a preference 

pr10r to 1~J2. We have therefore eliminated the preference here; you may 

restore the AB 1623 provision if you wish. 

With this exception, we believe the tentative recOIIIMendatioo is self

explanatory., We have sent you two copies so that you may mark any editorial 

revisions on one copy to be turned in to the staff at the September meeting. 

Respectfully subllli tted, 

Jack I. Horton 
Assistant Executive Secretary 
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Schoolof~w 

Stanford University 
Stanford, California 94305 

Important Note: This tentative recommendation is being distributed so 
that interested persons will be advised of the Commission's tentative conclu
sions and can make their views known to the Commission. Any comments sent to 
the Commission will be considered when the Commission determines what recom
mendation, if any, it will make to the California Legislature. 

The Commission often substantially revises tentative recommendations as a 
result of the comments it receives. Hence this tentative recommendation is not 
necessarily the recommendation the Commission will submit to the Legislature. 

This tentative recommendation includes an explanatory Comment to each sec
tion of the recommended legislation. The Comments are written as if the legis
lation were enacted since their primary purpose is to explain the law as it 
would .exist (if enacted) to those who will have occasion to use it after it is 

. in effect. 
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11 
possession of the property. The remady was readily available in all state 

courts. The plaintiff, after filing his action· and having summons issued, 

simply provided the levying officer with an affidavit, a notice, and an 

undertaking together with copies of the complaint and the original and copies 

of the summons. The affidavit asserted that the plaintiff was the owner or 

entitled to the possession of the described property, that the defendant was 

wrongfully detaining the property and the reason for the detention, th8.t the 

property had not been taken for a tax, sssessment, or fine, or seized under 

5 levy of attachment or execution, and finally the value of the property. 

The notice merely directed the levying officer to seize the property at 

a certain location or wherever found. 6 The undertaking was in double the 

value of the property as stated in the affidavit and made the sureties 

liable for the return of the property and damages if the plaintiff failed 

to recover.1 It should be noted that there was no court order nor prior 

review by a judicial officer. The process was delivered by the plaintiff 

directly to the levying officer. Upon receipt of this process, the levying 

officer took custody of the property immediately, generally by outright 

seizureS a~to accomplish this, the officer was authorized to break into 

any building or·inclosure. 9 At the time of seizure, the defendant was 

4. See former Code Civ. Proc. § 509 (1872). 
procedures, see 2 B. Witkin, California 
§§ 24-38 at 1480-1489 (2d ed. 1970); E. 
Practice §§ 10.1-10.35 at 229-245 (Cal. 

5. Former Code Civ. Proc. § 510 (1872). 

For a general discussion of these 
Procedure Provisional Remedies 
Jackson, California Debt Collection 
Cant. Ed. Bar 1968). 

6. Cal. Stats. 1933, Ch. 744, § 57 (former Code Civ. Proc. § 511). 

7. Cal. Stats. 1965, Ch. 1973, § 1 (former Code Civ. Proc. § 512). 

8. Ibid. Where the property was used as a dwelling--e.g., a housetrailer, 
mobile home, or boat--a keeper was placed in charge for two days follow
ing which time the occupants were removed and the property taken' into 
exclUSive custody. 

9· Cal. Stats. 1941, Ch. 229, § 1 (former Code Civ, Proc. § 5l7). 
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10 
served with copies of the plaintiff's affidavit, notice, and undertaking. 

If the defendant sought to retain possession of the property, he could 

11 either except to the plaintiff's sureties ~ require the return of the 

12 property by filing a comparable undertaking with the sheriff. There was, 

however, no procedure provided even after seizure for a preliminary deter-

minatipn of the merits or probable outcome of the action. The levying 

officer retained possession of the property for the period of time required 

to permit exception to and the justification of sureties and the filing of 

t!:Oird-party claims13 and then delivered the property to either the plaintiff 

or the defendant or a third party as reQUired.14 

Constitutional Requirements for a Valid Prejudgment Judicial Repossession 
Procedure 

The California Supreme Court, in Blair v. Pitchess, declared the claim 

and delivery procedure outlined above to be in violation of ~the Fourth, 

Fifth, and Fourteenth Amendments of the United States Constitution and the 

parallel provisions of sections 13 and 19 of article I of the California 

Constitution. H1S Blair was a logical extension of SniSdach v. Family 

Finance Corp" in which the Supreme Court held that Wisconsin's statute 

permitting prejudgment garnishment of waees was unconstitutional because 

it authorized "a taking of property without that procedural due process 

16 that is required by the Fourteenth Amendment." This extension vas 

10. Cal. Stats. 1965, Ch. 1973, § 1 (former Code Civ. Froe. § 512). 

11. Cal. stats. 1945, Ch. 487, § 1 (former Code Civ. Froe. § 513). 

12. Cal. stats. 1933, Ch. 744, § 60 (former Code Civ. Froe. § 514). 

13. Cal. Stats. 1933, Ch. 744, § 64 (former Code Civ. Froe. § 519). 

14. See Cal. Stats. 1933, Ch. 744, § 60 (former Code Civ. Proc. § 514); Cal. 
Stats. 1955, Ch. 156, § 1 (former Code Civ. Froe. § 515); Cal. Stats. 
1933, Ch. 744, § 63 (former Code Civ. Froe. § 518). 

15. 5 Cal.3d 258, 285, 486 P.2d 1242, , 96 Cal. Rptr. 42, 61-62 (1971). 

16. 395 U.S. 337, 339 (1909). 
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cont"irmed in June 1912 when the United State Supreme Court in Fuentes v. 
11 

Shevin invalidated the replevin laws of Florida and Pennsylvania which 

also authorized the 

preseizure hearing. 

summary seizure of property without an opportunity for 

18 
The Court said: 

The primary question in the present cases is whether these state 
statutes are constitutionally defective in failing to provide for 
hearings "at a meaningful time." The Florida replevin process 
quarantees an opportunity for a bearing after the seizure of goods, 
and the Pennsylvania process allows a post-seizure hearing if the 
aggrieved party shoulders the burden of initiating one. But neither 
the Florida nor Pennsylvania statute provides for notice or an 
opportunity to be heard before the seizure. The issue is whether the 
procedural due process in the context of tbese cases requires ~ 
opportunity for a hearing before the state authorizes its agents to 
seize property in the possession of a person upon the application of 
another. 

Later in the opinion, the Court concluded:19 

We hold that the Florida and Pennsylvania prejudgment replevin 
provisions work a deprivation of property without due process of 
law insofar as they deny the right to a prior opportunity to be 
heard before chattels are taken from their possessor. Our holding, 
however, is a narrov one. Wp do not question the power of a State 

"to seize goods before a final judgment in order to protect the 
security interests of creditors so long as those creditors have 
tested their claim to the goods through the process of a fair prior 
hearing. 

Blair also decided that proceedings under claim and delivery provisions 

raised Fourth Amendment problems and "that the official instrusions authorized 

b,y section 511 are unreasonable searches and seizures unless probable cause 

20 
be first shown." It would appear, therefore, that, in order to meet the 

constitutional test prescribed in these decisions, a claim and delivery 

17. 40 U.S.L.W. 4692 (u.s. Sup. ct., June 12, 1972). 

18. ld. at 

19. ld. at 

20. 5 Cal.3d 258, 272-273, 486 P.2d 1242, , 96 Cal. Rptr. 42, 52 (1971). 

The United States Supreme Court in Fuentes did not feel obliged to 
examine the appellants' Fourth Amendment challenges but did note that 
"once a prior hearing is required, at which the applicant for a writ must 
establish the probable validity of his claim for repossession, the Fourth 
Amendment problem may well be obviated." n.32. 
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However, Blair states: 

[W]e conclude that intrusions into private places in 
execution of claim and delivery process are searches and seizures 
within the meaning of the Fourth Amendment. • • • We also hold 
that such searches are unreasonable unless made upon probable cause. 
The only governmental interests which are furthered by the intrusions 
incident to execution of claim and delivery process are the promotion 
of commerce, particularly the extension of credit, and the assurance 
that valid debts will be paid. On the other hand, as already pointed 
out, the citizen's right to privacy is infringed almost as much by 
such civil intrusions as by searches in the traditional criminal con
text. Balancing these important individual rights against the less 
compelling state interests (which, as we note infra, are only slightly 
promoted by execution of claim and delivery process), we find that a 
search incident to the expcution of claim and delivery process is un
reasonable unless it is supported by a warrant issued by a magistrate 
upon a showing of probable cause. [5 Cal.3d at 273, 486 P.2d at 
96 Cal. Rptr. at 52-53. ] 

Something of the views of the California Supreme Court on the meaning of 
probable cause may be gleaned from the following paragraph from Blair: 

Obviously, the affidavits customarily required of those initiating 
claim and delivery procedures do not satisfy the probable cause stand
ard. Such affidavits need allege only that the plaintiff owns prop
erty which the defendant is wrongfully detaining. The affiants are 
not obliged to set forth facts showing probable cause to believe such 
allegations to be true, nor must they show probable cause to believe 
that the property is at the location specified in the process. Finally, 
such affidavits fail to comply with the probable cause standard be
cause they are not passed upon by a magistrate, but are examined only 
by the clerical staff of the sheriff's or marshal's department, and 
then merely for their regularity in form. [5 Cal.3d at 273-274, 486 
P.2d at ,96 Cal. Rptr. at 53.] 

It would seem from this statement that, in order to satisfy the 
Fourth Amendment, the plaintiff must show both probable cause to believe 
his claim to the property is valid as well as probable cause to believe 
that the property is at the location specified. Of course, these issues 
must be passed on by a judicial officer rather than a clerk. 

Without an extended discussion of the point, it seems clear that, 
if at a hearing at which the defendant has an opportunity to appear the 
plaintiff can convince a court (1) of the probable validity of his claim 
and (2) of the likelihood that the specific property claimed is at a de
scribed location, then issuance of a writ of possession empowering an 
official of the court to enter the described private place to retake the 
property would be constitutional. This seems to be what Fuentes is say
ing and is what is provided for by this recommendation. Under the Com
mission's recommendation, the only relief obtainable by a plaintiff upon 
ex parte proceedings is the issuance of a restraining order cQ~anding 
the defendant not to dispose of certain described goods. No search or 
seizure problem is raised by such an order. 
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statute must deal with both the Fourth Amendment search and seizure issue 

raised by Blair and the prejudgment due process hearing prescribed in 

Fuentes and Bla1r.21 

21. Eight weeks after Blair was decid~d, the California Supreme Court invali
dated portions of the California attachment statute in Randone v. Appel
late Department, 5 Cal.3d 536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971). 
In that decision, the court introduced the concept that property classi
fied as a debtor's necessities of life is entitled to special protection, 
at least before judgment. The court said: 

The court in Sniadach recognized that a prejudgment remedy 
which permits a creditor to deprive a debtor of those necessities 
essential for ordinary day-to-day living gives the creditor "enor
mous" leverage over the debtor. • • • Because of the extreme hard
ships imposed by such deprivation, a debtor is under severe pressure 
to settle the creditor's claim quickly, whether or not the claim is 
valid. Thus sanction of such prenotice and prehearing attachments 
of necessities will in many cases effectively deprive t.;,~ debtor of 
any hearing on the merits of the creditor's clai~ Because, at a 
mInimun, the Constitution requires that a defendant be afforded a 
meaningful opportunity to be heard on the merits of a plaintiff's 
claim • • • , the state cannot properly withdraw from a defendant 
the essentials he needs to live, to work, to support his f~~ily or 
to litigate the pending action, before an impartial confirmation of 
the actual, as opposed to the probable, validity of the creditor's 
claim after a hearing on that issue. [5 Cal.3d at 561-562, 488 P.2d 
at , 96 Cal. Rptr. at 726. Emphasis in original.] 

The Commission believes that the claim and deli very procedure pro
vided by this recommendation is sufficiently distinguishable from the 
attachment procedure considered in Randone to avoid the requirement that 
necessities of life be immune from seizure until the actual rather than 
the probable validity of the plaintiff's claim is established. It might 
be noted that Blair, decided just two months before Randone, makes no 
reference to the necessities concept. Under the claim and delivery pro
cedure, the plaintiff claims an interest in a specific article of property 
and the only issue to be decided in the action for possession is whether 
the plaintiff is entitled to that property as against the defendant. In 
attachment, on the other hand, the plaintiff has no preexisting claim to 
the property attached and the underlying action is generally on the ques
tion whether the defendant owes the plaintiff money in a transaction hav
ing nothing to do with the property. The court in Randone recognizes this 
distinction in referring to attachment in these terms: 

Moreover, unlike the claim and delivery statute invalidated in Blair 
under which a creditor could only compel the seizure of property to 
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The 1912 Legislation 

In response to the exigencies caused by the Blair decision, in 1972, 

the California Legislature repealed the procedures held i4vslid in ~ 

and added a new Chapter 2 (Sections 509 through 521) to the provisional 

remedies title of the Code of Civil Procedure. 22 This legislation is 

23 
operative only until December 31, 1975, and attempts to provide a consti-

tutiona1 procedure permitting a plaintiff to secure the immediate possession 

of property while preserving as much of the former claim and delivery proce-

dures as possible. 

At any time after the cOllllllencement of an action to recover the posses-

24 
sion of personal property, a plaintiff may make a showing to the court in 

which he claimed title, the instant pronS1on initially grants un
limited discretion to the creditor to choose which property of the 
debtor he wishes to have attached. [5 Cal.3d at 561, 488 P.,2d at 
96 Cal. Rptr. at 726.] 

Accordingly, in claim and delivery proceedings in which a plaintiff estab
lishes the probable validity of his claim to the property at a hearing at 
which the defendant is unable to show the probability that he has a defense 
to the action for possession, it seems inequitable to deny the plaintiff, 
who has bonded the cefendant against d~~age owing to loss of possession, 
the right of immediate possession merely because the defendant can show 
that the item claimed is a "necessity of life." 

The appropriate manner in which to implement the Randone necessities 
of life doctrine in claim and delivery proceedings is not to leave the 
property claimed in the possession of the defendant who has no defense to 
the possession action upon his showing that it is a necessity; rather, it 
is to make sure that necessities are not taken from a defendant where the 
plaintiff is unab'le to show at a hearing that there is a r~asonable probability 
that he will ultimately prevail in the qction'. The, greater the harm that 
would be done to a defendant by depriving him of property after a prelimi
nary hearing, the more cautious a court should be in granting claim and 
delivery after a preliminary hearing. 

22. See Cal. Stats. 1972, Ch. (AB 1623). 

23. Code Civ. Proc. § 521. 
('-' 
, 24. Code Civ. Proc. § 509. '", 
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which the action is filed of his entitlement to the possession of such 

property. The showing may be made by verified complaint or affidavit and 

is comparable to that formerly required. 25 The court reviews the showing 

and, if "satisfied" that 8 valid claim eXists, issues an order to the defend-

ant to show cause wby the property should not be taken from him and given to 

26 the plaintiff. A date, time, and place is set for the hearing on the order, 

and the defendant is informed that he may either appear in his behalf at that 

time or file an undertaking to stay the delivery of the property. 'Zf At the 

hearing, the court is required to make a preliminary determination which 

28 
party is entitled to possession pending a final adjudication. If the 

determination is in favor of the plaintiff, 8 writ of possession is issued29 

directing the levying officer to seize the property in question. 30 No writ 

of possession to enter the private premises of any pprson may be issued 

without a prior judicial determination that there is probable cause to 

31 believe the property is located there. The provisions relating to the 

levy, the redelivery of the property to the defendant if he posts security, 

the qualification and justification of sureties, the claims of third persons, 

and the delivery and possession of the property pending final adjudication 

25. Code Civ. Proe. § 510(8). 

26. Code Civ. Proe. § 51O(b). 

27. Ibid. 

28. Code Civ. Proe. § 51D(e). 

29. Ibid. --. 
30. Code Civ. Proe. § 512. 

3l. Code Ci v. Proe. § 511(8). 
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. 32 are virtually identl.cal to former law. 

If the new statute did no more than is described above, there would be 

little room for criticism. However, the statute also provides that the court 

~ issue a writ of possession without notice or a hear1ng:33 

if probable cause appears that ••• (1) The defendant gained possession 
of the property by theft ••• ; (2) The property consists of one or 
more negotiable instruments or credit cards; [or] (3) ••• the property 
is perishable, • • • or is in immediate danger of destruction, serious 
harm, concealment, or removal from this state, or of sale to an innocent 
purchaser, and that the holder of such property threatens to destroy, 
harm, conceal, remove it from the state, or sell it to an innocent pur
chaser. 

The court must, in addition, be "satisfied" that the plaintiff is entitled to 

possession, but the fact remains that this procedure is entirely ex parte. 

The California Supreme Court in Blair stated: 34 

We recognize that in some instances a very real danger ~ exist that 
the debtor may abscond with the property or that the property will be 
destroyed. In such situations a summary proL~~ure may be consonant 
with the constitutional principles. 

32. The following table indicates the disposition of the former sections under 
the new statute: 

Former Code of Civil 
Procedure 

§ 509 
§ 510 
§ 511 

§ 512 
§ 513 
§ 514 
§ 515 
§ 516 
§ 517 
§ 518 
§ 519 
§ 520 
§ 521 

, 33. Code Civ. Proc. § 510(c). 

34. 5 Cal.3d at 278, 486 P.2d at 
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Present Code ,~:- Ci'/il 
Procedure 

• • • • § 509 
•••• § 510(80) . 
.Compare §§ 510(b), (c), (e); 

, 96 Cal. Rptr. 

511(80) 
§§ 511(b), 512, 513 
§ 515 
§ 514 
§ 515 
§ 515 
§ 513 
§ 516 
§ 5i7 
§ 518 
§ 519 



However, the United States Supreme Court in Fuentes was more restrictive. 

There, the Court said: 35 

There are "extraordinary situations" that justif'y postponing notice 
and opportunity for a hearing. • • • These situations, however, must be 
truly unusual. Only in a few limited situations has this Court allowed 
outright seizure without opportunity for a prior hearing. First, in 
each case, the seizure has been directly necessary to secure an important 
governmental or general public interest. Second, there has been a special 
need for very prompt action. Third, the State has kept strict control 
over its monopoly of legitimate force: the person initiating the seizure 
has been a government official responsible for determining under the 
standards of a narrowly drawn statute, that it was necessary and Justified 
in the particular instance. Thus, the Court has allowed summary sei-
zure cf'property to collect the internal revenue of the United States, to 
meet the needs of a national war effort, to protect against the economic 
disaster of a bank failure and to protect the public from misbranded drugs 
and contaminated food. 

Were it only for these two cases, one might conclude that allowing a 

plaintiff claim and delivery upon his shOwing special circumstances at an 

ex parte hearing might be constitutional provided that the circumstances 

shown were suffiCiently t:xtraordinary to satisf'y the Fuentes standards. 

However, it is here that the California Supreme Court in Randone v. Appellate 

Department36 has posed serious if not insurmountable problems, 

for the court in that case concluded with respect to attachment "that a 

creditor's interest, even in these 'special circumstances' [the court had 

Just quoted the passage fran Blair quoted in the previous paragraph] is not 

sufficient to justify depriving a debtor of 'necessities of life' prior to 

a hearing on the merits of the creditor's Clsim.,,37 

Although it is possible to distinguish attachment from claim and delivery 

with respect to treatment of necessities in s procedure allowing for a prelimi

nary hearing on the probable validit~ of the plaintiff's claim,38 it is 

35. 40 U.S.L.W. at • 

36. 5 Cal.3d536, 488 P.2d 13, 96 Cs1. Rptr. 709 (1971). 

37. 5 Cal.3d at 556n.19, 488 P.2d at , 96 Cal. Rptr. at 723. 

38. See discussion in note 21 supra. 
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difficult to justify a different treatment of necessities as between attach

ment and claim and delivery with respect to a procedure which allows seizure 

of the defendant's property upon only an ex parte hearing. When a defendant 

has an opportunity to be heard before property in his possession is taken by 

one claiming an interest in it, he at least has a chance to show the 

probable existence of a defense and the courts can be expected to be circumspect 

in taking property away from a defendant which can be shown to be necessary 

for the support of him and his family when the defendant can show some proba

bility that he has a defense. On the other band, if the plaintiff is allowed 

to seize the defendant's necessities on claim and delivery after only an ex 

parte hearing, the defendant bas no opportunity prior to seizure to raise 

either the issue of the status of the property as a necessity or the likeli

hood that he has a defense to the plaintiff's claim. 

The Randane doctrine which prohibits an attaching plaintiff from 

seizing necessities upon an ex parte hearing would, therefore, seem to apply 

with equal validity to claim and delivery in this respect so as to prevent 

seizure upon an ex parte hearing of necessities even though extraordinary 

circumstances are shown. If an attaching creditor cannot take, upon a 

showing of special circumstances, the necessities of a defendant until after 

a determination of the actual as distinguished from the probable validity of 

the plaintiff's claim, surely a plaintiff invoking claim and delivery cannot 

seize a defendant's necessities until the defendant is given at least a 

preliminary hearing on the probability of his baving a defense. 

If this analysis of the applicability of the Randone necessities doctrine 

tp claim and delivery is correct, one of two policy decisions must be made in 

preparing a statute. Either a claim and delivery law must be drawn to direct 

-11-



a court to determine on ex parte hearing whether the property is likely to be 

a necessity of life of the defendant and, if so, to prohibit the seizure of 

that proPerty, even though special circumstances are shown, until the defendant 

can be given a hearing;~ the statute must not allow for the seizure of an,y 

property on ex parte hearing but may give plaintiffs injunctive relief against 

the defendant's dealing with the property in a manner disadvantageous to the . 

plaintiff pending the preliminary hearing. 

~here are major difficulties in following the first course of action. 

First, a rather specific definition of necessities of life would have to be 

drafted which would apply not only to consumer-type necessities but also, a8 

Randone requires, to commercial necessities as well. Second, in each case 

in which a plaintiff attempted to seize property after an ex parte showing of 

special circumstances, the creditor would have to be required to make a 

showing on a fact not normally within his ken--that i~, whether as to the 

particular defendant a specific piece of property is a necessity--and the 

court would have to make a finding on this fact without the views of the 

defendant being heard. Third, the statute would have to state with some 

specificity what circumstances are sufficiently special or extraor-

dinary to justify seizure upon ex parte hearing. Here the United 

States Supreme Court cases, Sniadach and Fuentes, have been notably 

restrictive in their view of what would constitute sufficiently special 

circumstances. Blair has been less so. If only those circumstances 

mentioned by Fuentes qualify as special circumstances justifying seizure 

upon ex parte hearing, the statute need not make an,y proviSion for ex parte 

seizure because the plaintiff's interest in repossessing property hardly 

serves an "important governmental or general public interest." 

These difficulties are so formidable that the Commission recommends 

. that the second course of action be followed. This procedure will allow 
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the plaintiff upon applying for a writ of possession to obtain a temporary 

restraining order by an ex psrte shoving of special circumstances vhich 

threaten to affect his ability to take possession of the property after the 

writ is issued. If the requisite circumstances are shown, the restraining 

order will be issued and will continue in effect until the property is 

seized or until the court decides at the preliminary hearing that the 

plaintiff is not entitled to the writ. The special or extraordinary cir-

cumstances Justifying issuance of a restraining order are broadly dravn 

but do not run afoul of the Fuentes restrictions because no seizure is 

contemplated until the defendant is given a hearing. If the property Bought 

turns out to be necessities, even though the order restrains the defendant 

from disposing of, concealing, or damaging it, Randone is not violated 

because the defendant still has the use and benefit of the property. The 

temporary restraining order procedure preserves the spirit of Randone in 

that it does not disturb the defendant's use of his necessities until he 

gets a hearing, but it gives the plaintiff a good me~sure of protection 

under the contempt power of the court, and as a practical matter it avoids 

both cluttering up the statute with cumbersome provisions dealing with the 

near-insoluble problem of hov to deal with the necessities issue on ex parte 

hearing as well as filling court dockets with prolonged litigation on the 

scope of the special circumstances exception and tedious hearings on whether 

the items of property claimed are necessities of life as to the debtor. 

Denying the plaintiff seeking claim and delivery immediate possession 

upon ex parte hearing is probably not a serious deprivation. As Blair 

points out with respect to the collection cases, claim and delivery is 

usually the last step in a series of moves intended to exert pressure on the 

defendant to make his payments. A notice that a hearing will be held on the 
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issue of the plaintiff's right to repossess will only become another step 

in that process. A brief delay of a week or two will rarely make any 

difference as to the plaintiff's eventual ability to retake the article, but, 

if the plaintiff can convince the court upon applying for the writ that there 

is cause for concern, a restraining order punishable by contempt can be 

quickly issued which will assure the plaintiff of adequate protection in all 

but the rarest cases. This pr-;~edure will relieve the plaintiff of the 

onerous task of trying to comply with Randone by having to convince the courts 

in ex parte bearings not only in consumer cases but also in commercial cases 

that the goods sought are not necessities. Moreover, not alloving plaintiffs 

immediate possession at ex parte hearings upon a shoving of extraordinary 

circumstances vill make it impossible for . overzealous plaintiffs to subvert 

the constitutional requirements by unsupported allegations of concealment or 

absconding. 

PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to add Title 6.6 (commenCing vith Section 511.010) to Part 2 

of, and to repeal Chapter 2 (commencing with Section 509) of 

Title 7 of Part 2 of, the Code of Civil Procedure, relating to 

claim and delivery. 
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Section 1. Chapter 2 (cOOlJlleneing with Sect ion 509) of Title 7 

of Part 2 of the Code of Civil Procedure is repealed. 

Note. The text of the repealed sections and their ¥resent disposition 

is set out in the Appendix, infra at (pink) • 
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Sec. Title 6.6 (commencing with Secticn 511.010) is added 

to Part 2 of the Code of Civil Procedure, to read: 

Title 6.6. Claim and Delivery of Personal 
Property 
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CHAPTl!lt 1. WORDS AND PHRASES DEFINED 

§ 511.010. Application of definitions 

511.010. Unless the provision or context otherwise requires, 

these definitions govern the construction of this title. 

Comment. Section 511.010 is a standard provision found in the 

definitionsl portion of recently enacted California codes. See, e.g., 

Evid. Code § 100; Veh. Code § 100. 

Additional definitions are found in the preliminary provisions of 

the Code of Civil Procedure. ~, Section 11 provides "the singular 

number includes the plural and the plural the sir..,-:.:.lar" and "the word 

'sheriff' shall include 'constable' and 'marshaL'" 
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§ 511.020. Complaint 

511.020. "Complaint" includes cross-complaint. 
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§ 511.030. Defendant 

511.030. "Defendant" includes a cross-defendant. 
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§ 511.040. Farm products 

511.040. "Farm products" means crops or livestock or supplies 

used or produced in farming operations or products of crops or live-

stock in their unmanufactured states (such as ginned cotton, wool 

clip, maple syrup, honey, milk, and eggs), while in the possession of 

a defendant engaged in raising, fattening, grazing, or other farming 

operations. If tangible personal property is a farm product, it 

is not inventory. 

Comment. Section 511.040 is based on the definition of "farm products" 

provided by Section 9109 of the commercial Code. Section 9109 provides in 

part: 

9109. Goods are ••. "farm products" if they are crops or live
stock or supplies used or produced in farming operations or if they are 
products of crops or livestock in their unmanufactured states (such as 
ginned cotton, wool clip, maple sirup, honey, milk and eggs), and if 
they are in the possession of a debtor engaged in raising, fattening, 
grazing or other farming operations. If goods are farm J;lroducts they 
are neither equipment nor inventory • • • . 

Inventory is defined by Section 511.050. A definition of "equipment" is 

unnecessary. Farm products and inventory are defined only because the 

terms are used in connection with provisions which permit sale of such 

property in-the ordinary course of business despite the issuance of a tem-

porary restraining order. See Section 514.020. Equipment would not by its 

nature be sold in the ordinary course of business. 
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§ 511. 0<;0. Inventory 

511.050. "Inventory" means tangible personal property in the pos-

session of a defendant who holds it for sale or lease or to be furnished under 

contracts of service [or if 1 t is raw materials, ;Tork in process, or 

materials used or consumed in his business]. 

Comment. Section 511.050 is based on the definition of "inventory" 

provided by Section 9109 of the Commercial Code. Section 9109 provides 

in part: 

9109· Goods are •.• "inventory" if they are held by a person 
who holds them for sale or lease or to be furnished under contracts 
of service or if he has leased or so furnis~ed them, or if they are 
raw materials, work in process or materials used or consumed in a 
business. Inventory of a perscn is not to be classified as his 
equipment. 

The phrase "or if he has leased or so furnished them" has been deleted to 

make clear that inventory under this title is limited to property in the 

possession of the defendant. See also Camnent to Section 511.040. 

Note. The staff suggests that we also delete "raw materials, work 
in process or materials used or consumed in" the defendant's business. 
This prope;ty would also not be sold in the ordinary course of business; 
hence, it does not need to be excepted fram the operation of the temporary 
restraining order. See Sections 511.040 and 514.020 and Comments thereto. 

-21-



§ 511.060. Judicial officer 

511.060. "Judicial officer" means any judge or any commissioner 

or other officer appointed by the trial court to perform the duties 

required by this title. 

c 
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§ -511.070. Person 

511.070. "Person" includes an individual, a corporation, a 

partnership or other unincorporated association, and a public entity. 
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§ 511.080. Plaintiff 

511.080. "Plaintiff" means a person who files a complaint or 

cross-complaint. 
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§ 511.090. Probable validity 

511.090. A claim has "probable validity" where it is more 

likely than not that the plaintiff will obtain a judgment against 

the defendant on that claim. 
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§ 511.100. Public entity 

511.100. "Public entity" includes the state, the Regents of the 

Uoiversity of California, a county, a city, Qistrict, public authority, 

public agency, anQ any other political subQivision or public corpora-

tion in the state. 

Comment. Section 5l.1.100 adopts the language of the definition found 

in Section 811.2 of the Government Code. 

-26-



CHAPTER 2. GENERAL PROVISIONS 

§ 512.010. Exclusive procedure for claim and delivery of personal property 

512.010. The plaintiff in an action to recover the possession of 

personal property may claim the delivery of such property only as 

provided in this title. 

Connnent. 

Note. Is this section advisable? Does it put a cloud on self-help? 

Does it conflict with any other special provisions? 
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§ 512.020. Rules for practice and procedure 

512 4 020. Notwithstanding any other provision of law, the 

Judicial Council may provide by rule for the practice and pro-

cedure in proceedings under this title. 

Comment. Section 512.020 is the same as Civil Code Section 4001 

(The Family Law Act). 
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§ 512.030. Forms 

512.030. The Judicial Council shall prescribe the form of the 

applications, notices, orders, and other documents required by this 

title. Any such form prescribed by the Judicial Council is deemed 

to comply with this title. 

Comment. Section 512 •• 030 requires the Judicial Council to prescribe 

the forms necessary for the purposes of this title. Various sections pre-

scribe information to be contained in the forms, but the Judicial Council 

has complete authority to adopt and revise forms as necessary· and may re-

quire additional information in the forms or may omit information from the 

forms that it determines is unnecessary. 
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§ 512.040. General requirements for affidavits 

512 .. 040. The facts stated in each affidavit filed pursuant to 

this title shall be set forth with particularity. Each affidavit 

shall show affirmatively that the affiant, if sworn as a witness, 

can testifY competently to the facts stated therein. The affiant 

may be a part.~' to the action or any other person having knowlege of 

the facts. 

comment. Section 512.040 provides standards for affidavits filed 

pursuant to this title. These standards are comparable to but not as 

restrictive as those provided for affidavits filed in support of or in 

opposition to a motion for summary judgment. Compare Section 4J7c. A 

verified complaint that satisfies the requirements of Section 512.040 may 

be used in lieu of or in addition to an ordinary affidavit. 
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CHAPl'ER 3. MarICED HEARING PROCEDURE FOR 
OBTAINING WRIT OF POSSESSION 

§ 513.010. Application for writ of possession 

513.010. Upon the filing of the complaint or at any time 

thereafter, the plaintiff may apply pursuant to this chapter for 

a writ of possession by filing an application for such writ with 

the court in which the action is brought. 

Comment. Section 513.010 is based on former Section 509. Section 

509 provided: 

509. The plaintiff in an action to recover the 
possession of personal property may, at the time of 
Iss~ance of summons, or at any time before trial, claim the 
dehvery of such property to him as provided in this 
chapter. 

Section 513.010 enlarges slightly the period during which the plaintiff 

JDay claim the deli very of property and removes the ambiguous reference to 

"before trial." After Judgment, the plaintiff will, of course, enforce 

his Judgment by writ of execution. See Section 684. 

Section 513.010 requires the plaintiff to file a separate 

application for claim and delivery supported b,y affidavit or verified 

complaint. See Sections 513.020 and 513.030. Under former law, this was 

not clear and it appeared that a claim could be made b,y verified complaint 

alone. See former Section 510. 
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§ 513.020. Contents of application 

513.020. The application shall be executed under oath and 

shall include all of the following: 

(a) A showing that the plaintiff is entitled to possession of 

the property claimed and of the basis of the plaintiff's claim. If 

the basis of the plaintiff's claim is a writte~ instrument, a copy 

of the instrument shall be attached. 

(b) A showing that the property is wro~~fully detained by the 

defendant, of the manner in which the defendant came into possession 

of the property, and, according to the best knowledge, information, 

and belief of the plaintiff, of the reason for the detention. 

(c) A particular description of the property; a statement of its 

actual va~~e; a statement, according to the best knowledge, information, 

and belief of the plaintiff, of the location of the property, whether 

the property is within a private place which may have to be entered to 

take possession, and of the addresses of defendant's residence and 

place of business, if any, 

(d) A statement that the property has not been taken for a tax, 

assessment, or fine, pursuant to a statute; or seized under an execu-

tion against the property of the plaintiff; or, if so seized, that it 

is by statute exempt from such seizure. 

(e) The name and address of the person designated by the plaintiff 

to accept service by mail of papers relating to the action. 

Comment. Section 513.020 is based on subdivision (a) of former Section 

510. That subdivision provided: 
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§ 513.020 

510. (a) Where a delivery is claimed, the plaintiff, by 
verified complaint or by an affida vit or declaration under 
penalty of perjury made by plaintiff, or by someone on his 
behalf, filed with the court, shall show: 

(1) That the plaintiff is the owner of the property 
claimed or is entitled to the possession thereof, and the 
source of such title or right; and if plaintiffs interest in 
such property is based upon a written instrument, a copy 
thereof shall be attached; 

(2) That the property is wrongfully detained by the 
defendant, the means by which the defendant came into 
possession thereof, and the cause of such detention 
according to his best knowledge, information, and belief; 

(3) A particular description of the property, a 
statement of its actual value, and a statement to his best 
knowledge, information, and belief concerning the 
location of the property and of the residence and business 
address, if any, of the defendant; 

(4) That the property has not been taken for a tax, 
assessment, or fine, pursuant to a statute; or seized under 
an execution against the property of the plaintiff; or, if so 
seized, that it is by statute exempt from such seizure. 

* * * * 
Subdivision (a) eliminates as a separate ground for repossession a 

showing of ownership. Compare paragraph (1) of subdivision (a) of Section 

510. A plaintiff could be an "owner" in the broad sense of the word and 

not be entitled to possession. For example, a lessor of personal property 

where there has been no default by the lessee could be considered the "owner" 

of the property but not be entitled to possession. Subdivision (a) focuses 

simply on the ultimate issue of the right to possession. 

Subdi vi sion (b) continues without substantive change the provisions of 

paragraph (2) of subdivision (a) of former Section 510. 

Subdi vi sion (c) continues without substantive change the provisions of 

paragraph (3) of subdivision (a) of former Section 510 and adds the require-

ment that the plaintiff state whether the property is in a "private place." 
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§ 513·020 

c 
The tenn "private place" is that used by the California Supreme Court in 

Blair v. Pitchess, 5 Cal.3d 258, 270-276, 96 Cal. Rptr. 42, , 486 P.2d 

1242, (1971), to designate those places which may be entered only 

after the plaintiff has established before a judicial officer that there is 

probable cause to believe that the property which is the subject of the claim 

and delivery procedure is located at the place to be entered and that the 

plaintiff has the right to immediate possession. See Section 513.050(c). 

Subdivision (d) continues without substantive change the provisions of 

paragraph (4) of subdivision (a) of former Section 510. 

Subdivision (e) is new and simply requires the plaintiff to state the 

address at which the defendant may accomplish service by mail. 

The application required by Section 513.020 may, of course, be supported 

by a separate affidavit or affidavits or by a verified complaint; this is not 

required, however, if the application itself satisfies the requirements of 

this chapter. 

For additional requirements where the plaintiff also seeks a temporary 

restraining order in connection with the application for writ of possession, 

see Section 514.010. 

Note. Should we require a memorandum of points and authorities? 

Compare Section 527 (preliminary injunction). 

\. 
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( § 513.030. Order to show cause 

513.030. (a) A judicial officer shall, without delay, examine 

the application for writ of possession and, if satisfied that the 

application meets the requirements of Section 513.020 and that the 

action is one in which claim and delivery is authorized under the 

provisions of this title, shall issue an order directed to the 

defendant to show cause why a writ of possession should not be issued. 

(b) The order shall set the date and time for a hearing on the 

application which shall be no sooner than ten (10) days from the issuance 

of the order and shall direct the time within which service of the 

order shall be made on the defendant. The order shall fix the manner 

in which service thereof shall be made, which shall be by personal 

service, or in accordance with the provisions of Section 1011, or in 

such manner as the Judicial officer rna::! determine to be reasonably 

calculated to afford notice thereof to the defendant under the 

circumstances appearing from the pleadings and other papers on file 

in the action. The order shall be accompanied by a copy of the 

application for hearing, a copy of any affidavits filed in support 

thereof, and, if not previously served, a 'copy of the summons and 

complaint. 

(c) The order shall inform the defendant that, if he wishes to 

oppose issuance of the writ of possession, he rna::! either (1) file an 

affidavit with the court providing evidence sufficient to defeat the 

plaintiff's right to issuance of the writ, (2) appear at the hearing 

in person or through his attorney and present oral or documentary evidence 

in his behalf, or (3) file with the court an undertaking to stay the 

delivery of the property in accordance with Section 516.020. [E~ch 
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§ 513·030 

party shall serve upon the other at least twenty-four (24) hours 

before the hearing any affidavits intended to be introduced at the 

hearing unless the court at the hearing for good cause shown permits 

the introduction of affidavits not previously served. J 

(d) The order shall contain the following statement: "If you 

believe the plaintiff may not be entitled to possession of the property 

claimed you may wish to seek the advice of ~ attorney. Such attorney 

should be consulted promptly so that he may assist you before the time 

set for the hearing." 

(e) The order shall inform the defendant of the name and address 

of the person designated by the plaintiff to accept service by mail 

of papers relating to the action. 

Comment. Section 513.030 is based on subdivision (b) of former Sec-

tion 510. That subdivision provided: 

510 •••• (b) The court shall, without delay, examine the 
complaint and affidavit or declaration, and if it is satisfied 
that they meet the requirements of subdivision (a), he 
shall issue an order directed to the defendant to show 
cause why the property should not be taken from the 
defendant and delivered to the plaintiff. Such order shall 
fix the date and time for the hearing thereon, which shall 
be no sooner than 10 days from the issuance thereof, and 
shall direct the time within which service thereof shall be 
made upon the defendant. Such order shall inform the 
defendant that he may file affidavits on his behalf with 
the court and may appear and present testimony on his 
behalf at the time of such hearing, or that he may, at or 
prior to such hearing, file with the court a written 
undertaking to stay the delivery of the property, in 
accordance with the provisions of Section 514, and that, 
if he fails to appear, plaintiff will apply to the court for a 
writ of possession. Such order shall fix the .manner in 
which service thereof shall be made, which shall be by 
personal service, or in accordance with the provisions of 
Section 1011, or in such manner as the judge may 
determine to be reasonably calculated to afford notice 
thereof to the defendant under the circumstances 
appearing from the complaint and affidavit or 
declaration. 
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§ 513.030 

Subdivision (a) of Section 513.030 is substantively the same as the first 

sentence of subdivision (b) of former Section 510. The order to show cause 

in this context bas the same purpose and effect as a notice of motion. See 

4 B. Witkin, California Procedure, Proceedings Without Trial § 30 at pages 

2691-2698. Where the defendant bas appeared in the action, the order 11lB¥ 

accordingly be served upon his attorney. 
I 

Subdivision (b) of Section 513.020 is substantively the same as the 

second and fourth sentences of subdivision (b) of former Section 510. 

Subdivision (c) is substantively the same as the third sentence of 

subdivision (b) of former Section 510. 

Subdivisions (d) and (e) are new. 

Bote. To wbat extent should we attempt to limit opposition by the defendant? 

Should we impose a prerequisite of counteraffidavits? Is the 24-hour 

service of affidavits requirement set out in brackets in subdivision (c) 

realistic in view of the short period? Presumably the court vould be 

tolerant of debtor affidavits introduced at the hearing; hence, the principa~ 

function of the 24-hour requirement would be merely to push the parties 

toward getting their affidavits in a little ahead of the hearing rather than 

actually keeping much of anything out. If this is so, is this provision 

which is taken from S.B. 1048 worth keeping? Certainly in the ordinary 

repossession of consumer goods affidavits are less likely to be used than 

in commercial attachment cases. 

Subdivision (d) is perhaps superfluous. A similar statement is included 

in the summons which will either have been served earlier or contemporaneously 

with this order. 
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§ 513.040. Hearing 

513.040. At the hearing on the order to show cause, the judicial 

officer shall determine whether the plaintiff is entitled to a writ 

of possession. His determination shall be made on the basis of the 

pleadings and other papers on file in the action, and any additional 

evidence, oral or documentary, produced at the hearing. If the 

judicial officer finds that it would be inequitable to determine the 

issue on the basis of this eVidence, he shall continue the hearing 

for the production of additional evidence, oral or documentary, or 

the filing of other affidavits or counteraffidavits. In this case, 

he shall hear and determine the iss~ at the earliest possible time. 

Comment. There is no precise counterpart to Section 513.040 under 

former law. Its directions were implicit, however, in subdivision (el 

of former Section 510 and subdivision (al of former Section 511. See 

Comment to Section 513.050. 
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§ 513.050. Issuance of the writ of possession 

513.050. The Judicial officer shall issue a writ of possession 

if he finds all of the following: 

(a) The action is one in which claim and delivery is authorized; 

(b) The plaintiff has established the probable validity of his 

claim; 

(c) If the property claimed is within a private place which 

must be entered to take posseSSion, the plaintiff has established 

that there is probable cause to believe that the property or some 

part of it is located t~re; and 

. (d) The plaintiff has provided an undertaking as required by 

Section 516.010. 

Comment. Section 513.050 is based on subdivision (e) of former Sec-

tion 510 and former Section 511. Those sections provided: 

510 •• •• (e-) Upon the hearing on the orderto show cause, the 
court shall consider the showing made by the parties 
appearing, and shall make a preliminary determination, 
which party, with reasonable probability, is entitled to 
possession, use, and disposition of the property, pending 
final adjudication of the claims of the parties. If the court 
determines that the action is one in which a prejudgment 
writ of possession should issue, it shall direct the issuance 
of such writ. 

511. (a) A writ of possession shall not issue to enter 
the private premises of any person for the purpose of 
seizure of property, unless the court shall determine from 
competent evidence that there is probable cause to 
believe that the property or some part thereof is located 
therein. 

(b) A writ of possession shall not issue until plaintiff 
has filed with the court a written undertaking executed 
by two or more sufficient sureties, approved by the court, 
to the effect that they are bound to the defendant in 
double the value of the property, as determined by the 
court, for the return of the property to the defendant, if 
return thereof be ordered, and for the payment to him of 
any sum as may from any cause be recovered agtiinst the 
plaintiff. 
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The term "probable validity" used in subdivision (b) is defined in 

Section 511.090. The burden of proof lies on the plaintiff to establish 

the probable validity of his claim. He will, of course, fail to satisfy 

this requirement if the defendant shows that there is a reasonable probability 

that he can assert a successful defense to the action. 

Subdivi~ion (d) s~ly requires the plaintiff to file an undertaking as 

provided by Section 516.010. The detail provided by subdivision (b) of 

former Section 511 is now provided by Section 516.010. 

Note. The thrust of this section (and the entire title) is that the 

plaintiff is entitled to a writ of possession as a matter of right ~f he 

establishes the probable validity of his claim. The Commission might consider 

introducing equitable concepts into this pro~edure where there is no threat 

of loss or depreciation in value other than that caused by the passage of 

time. The staff (and hofessor Warren) does not believe that the issue 

of necessities is a viable one here. That is, the mere fact that the property 

is a "necessity of life" does not entitle the defendant to keep it where 

probable validity is established. Pending a final determination, the 

plaintiff (who has shown probable validity and who must post a bond) has 

at least as much right to possession as the defendant. Nevertheless, where 

necessities are involved, the statute might authorize the judicial officer 

to apply some sort of balancing test, weigh the respective hardships to 

both sides, and so on. 
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§ 513.060. Writ of possession 

513.060. The writ of possession shall 

(a) Be directed to the sheriff within whose jurisdiction the 

property is located; 

(b) Describe the specific property to be seized and speci~ 

the location where the property or some part of it may be found; 

(cl Direct the sheriff to levy on the property pursuant to 

Section 515.010 if found and to retain it in his custody; 

(d) Inform the defendant that he has the right to except to 

the sureties upon the plaintiff's undertaking, a copy of which 

shall be attached to the writ, or to obtain redelivery of the 
• 

property by filing an undertaking as prescribed by Section 516.020; 

and 

(e) State the name and address of the person designated by the 

plaintiff to accept service by mail of papers relating to the action. 

Comment. Section 513.060 is substantively the same as subdivision (a) 

of former Section 512. That subdivision provided: 

512. (a) The writ of possession shall be directed to 

the sheriff, constable, or marshal, within whose 
jurisdiction the property is located. It shall describe the 
specific property to be seized, and shall specify the 
location or locations where, as determined by the court 
from all the evidence, there is probable cause to believe 
the property or some part thereof will be found. It shall 
direct the levying officer to seize the same if it is found, 
and to retain it in his custody. There shall be attached to 
such writ a copy of the written undertaking filed by the 
plaintiff, and such writ shall inform the defendant that he 
has the right to except to the sureties upon such 
undertaking or to file a written undertaking for the 
redelivery of such property, as provided in Section 514. 
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§ 513.070. Indorsement of writ 

513.070. (a) The plaintiff may apply ex parte to the court 

in which the action was brought for an indorsement on the writ 

directing the sheriff to seize the prope:tty at a location 
, 

other than that specified in the writ. 

(b) The judicial officer shall make the indorsement if the 

plaintiff establishes that there is probable cause to believe that 

the property may be found at that location. 

Comment. Section 513.070 is based on subdivision (b) of former 

Section 512. That subdivision ~rovided: 

512 •••• (b) Upon probable cause shown by further affidavit 
or declaration by plaintiff or someone on his behalf, filed with 
th~ court, a writ of possession may be endorsed by the court, 
without further notice, to direct the levying officer to search 
for the property at another location or locations and to seize 
the same, if found. 
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§ 513.080. Defendant's 'defense to action on claim not affected 

513.080. Neither the failure of the defendant to qppose the iaBU-

ance of a right to attach order under this chapter nor the defendant's 

failure to rebut any evidence produced by the plaintiff ,in connection with 

proceedings under this chapter shall constitute a waiver of any defense to plaintiff's 

claim in 'the action or any other acti~~ or have any effect on the right 

of the defendant to produce or exclude evidence at ~he trial of any such 

action. 



§ 513'090' Effect of determinations of Judicial officer 

513.090. The determinations of the judicial officer under this 

chapter shall have no effect on the determination of any issues in 

the action, other than the issues relevant to proceedings under this 

title, nor shall they affect the parties' rights in any other action 

arising out of the same claim. The determinations of the judicial 

officer under this article slmll not be given in evidence nor refe~p.d 

to in the trial of any such action. 

Comment. Section 513.090 makes clear that the determinations of the 

judicial officer under this article have no effect on the determination of 

the validity of the plaintiff's claim in the action he has brought against 

the defendant nor do they affect the ~~ies' rights in any other actions. 

Section 513.090 does not, however, make inadmissible any affidavit filed 

under this chapter. The admissibility of such an affidavit is determined 

by rules of evidence otherwise applicable. 



CHAPTER 4. ISSUANCE OF TEMPORARY RESTRAINING ORDER 

§ 514.010. Issuance of temporary restraining order 

514.010. (a) A plaintiff may apply for a tempcrary restraining 

order by setting forth in the application for writ of possession a 

statement of grounds justifying the order. 

(b) The judicial officer who issues the order to show cause shall 

issue a temporary restraining order pursuant to this chapter if he deter-

mines that plaintiff's application for writ of possession shows the 

probability that there is an immediate danger that the property claimed 

may become unavailable to levy by reason of being transferred, concealed, 

or removed or may become substantially impaired in value. 

(c) The temporary restraining order shall be served on the defendant 

with the order to show cause as prescribed in subdivision (b) Cl Section 

513·030. 

(d) If at the hearing on issuance of the writ of possession the 

court determines that the plaintiff is not entitled to a writ of pos-

session, it shall dissolve any temporary restraining order; otherwise, 

the order shall remain in effect until the property claimed is seized 

pursuant to the writ of possession. 

Comment. Section 514.010 replaces subdivisions (c) and (d) of former 
.. 

Section 510. Those subdivisions provided: 

510. 

l; 

•. (c) Upon examination of the complaint and affidavit 
or declaration and such other evidence or testimony as 
the judge may, thereupon, require, a writ of possession 
may be issued prior to hearing. if probable cause appears 
that any of the following exist: 

(1) The defendant gained possession of the property 
by theft, as defined by any section of Title 13 
(commencing with Section 4.39 447) of Part 1 of the 
Penal Code; 

(2) The property consists of one or more negotiable 
instruments or credit cards; 
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(3) By reason of specific, competent evidence shown, 
by testimony within the personal knowledge of an affiant 
or witness, the property is perishable, and will perish 
before any noticed hearing can be had, or is in immediate 

, danger of destruction, serious harm, concealment, or 
removal from this state, or of sale to an innocent 
purchaser, and that the holder of such property threatens 
to destroy, harm, conceal, remove it from the state, or sell 
it to an innocelit purchaser. 

Where a writ of possession has been issued prior to 
hearing under the provisions of this section, the 
defendant or other person from whom possession of 5t!ffi 
sllch property has been taken may 'lpply to the court tor 
an order shortening the time for hearing on the order to 
show cause, and the court may, upon such application, 
shorten the time for such hearing, and direct that the 
matter shall be heard on not less than 48 hours' notice to 
the plaintiff. 

(d) Under any of the circumstances described in 
subdivision (a), or in lieu of the immediate issuance of a 
writ of possession under any of the circumstances 
described in subdivision (c), the judge may, in addition 
to the issuance of an order to show cause, issue such 
temporary restraining orders, directed to the defendant, 
prohibiting such acts with respect to the property, as may 
appear to be necessary for the preservation of rights of 
the parties and the status of the property. 

* * * * * In contrast to prior law, Section 514.010 and the other provisions of 

this title do not permit the seizure of property upon an ex parte application 

but merely authorize the issuance of a temporary restraining order. The order, 

directed to the defendant, prohibits him from taking action with respect to 

the property which would be detrimental to the plaintiff. The grownds for 

issuance of a temporary restraining order stated in subdivision (b) are 

substantively similar to those provided in subdivision (c) of former 

Section 510. However, the specific grounds formerly stated in para-

graphs (1) and (2) seem wnnecessary and have been deleted. 
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§ 514.010 

Because the limitations imposed on the derendant by the order (see 

Section 514.020) are substantially less drastic than outright seizure, the 

former special provisions for shortening the time for a hearing have been 

eliminated. 

Note. The starf directs your attention to two issues in particular. 
As the Comment above notes, the ability of the plaintifr to repossess upun 
an ex parte application has been eliminated completely regardless of the 
circumstances. Professor Warren has recommended this approach in order to 
keep the statutory procedures simple and immune from constitutional attack. 
Whether this approach will be accepted by the creditors is problematical; 
however, if the approach reccmrnends itself to the Canmission, it does seem 
desirable to present it in the tentative recommendation and invite comment 
on this issue. 

In place of outright seizure, the statute authorizes issuance of an ex 
parte temporary restraining order. III general, the order prohibits trans
fers of the property in question but, where the property is rarm goods or 
inventory, the defendant is permitted to sell the property in the ordinary 
course of business. See Section 514.020(a). It can be argued that, where 
the property is inventory, the plaintiff has placed the property in the defend
ant's hands with the expectation, indeed with the desire, that it will be 
sold. Therefore, if the property is sold in the ordinary course of business, 
he should not- be heard to complain. The question, however, is whether the 
situation is sufficiently altered where the derendant is allegedly in de
rault. In this situation, is the plaintirf adequately protected by the 
order and his rights in the proceeds? Again, we can present this issue in 
the tentative recommendation and invite comment, but the starf has some concern 
with the liberality of this provision • 
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§ 514.020. Provisions of temporary restraining order 

514.020. In the discretion of the court, the temporary restrain-

ing order may prohibit the defendant from: 

(a) Transferring any interest in the property by sale, pledge, or 

grant of security interest, or otherwise disposing of the property; 

provided, however, if the property is inventory or farm products held 

for sale or lease, the order shall not prohibit the defendant from 

dealing with the property in the ordinary course of business; without 

limiting the generality of the phrase "ordinary course of business," 

the sale of inventory or farm products for antecedent consideration shall 

not be considered to be in the ordinary course of business within the 

meaning of this subdivision; 

(b) Concealing or otherwise l.:moving the property in such a manner 

as to make it less available to seizure by levying officers; or 

(c) Impairing the value of the property claimed either by acts of 

destruction or by failure to care for the property in a reasonable manner. 

Comment. Section 514.020 provides same specificity with respect to the 

nature of the temporary restraining order authorized by Section 514.010. 

Compare subdivision (d) of former Section 510 set forth in the Comment to 

Section 514.010. Generally, the temporary restraining order will prohibit 

transfers of the property in question. However, where the property is farm goods 

or inventory (defined in Sections 511.040 and-5l1.050, respectively), the 

property may be sold in the ordinary course of business. See subdivision (a). 

The rare case in which the property will perish if Dot refrigerated or, 

in the case of animals, if not cared for properly, is taken care of in subdivi-

sion (c) under which the defendant can be ordered to take whatever precautions 

are necessary to preserve the property until the time of the hearing. 



CHAPTER 5. LEVY AND CUSTODY 

§ 515.010. Levy 

515.010. (a) Except as otherwise provided in this section, upon 

issuance of the writ of possession the sheriff shall search for 

and take custody of the specified property either by removing the prop-

erty to a place of safekeeping or, upon good cause shown, by installing 

a keeper. 

(b) If the specified property is used as a dwelling, such as a 

housetrailer, mobilehome, or boat, levy shall be made by placing a 

keeper in charge of the property, at the plaintiff's expense, for two 

days after which the sheriff shall remove the occupants and 

contents and shall take exclusive possession of the property. 

(c) If the specified property or any part of it is in a private 

place, the sheriff shall at the time he demands possession of 
, 

the property announce his identity, purpose, and authority. If the 

property is not voluntarily delivered, the sheriff shall cause 

any building or enclosure where the property is located to be broken 

open in such a manner as be reasonably believes will cause the least 

damage and may call upon the power of the county to aid and protect 

him; provided, that if he reasonably believes that entry and seizure of 

the property will involve a SUbstantial risk of death or serious bodily 

~ harm to any person, he shall refrain from seizing the property and shall 

immediately make a return to the court from which the writ issued setting 

forth the reasons for his belief that the risk exists. In this case, the 

court shall make such orders and decrees as may be appropriate. 
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c § 515.010 

COlIDDent. Section 515.010 is substantively the same as the first 

two paragraphs of former Section 513. Those paragraphs provided: 

513. The levying officer ffiI:I!!l: shallforthwith take the 
property, if it be in the possession of the defendant or his 
agent, and retain it in his custody, either by removing the 
property to a place of safekeeping or, upon good cause 
shown, by installing a keeper, provided that, when the 
property is used as a dwelling, such as a housetrailer, 
mobilehome, or boat, the same shall be taken by placing 
a keeper in charge of the property, at plaintiffs expense, 
for two days. At the expiration of such period, the officer 
shall remove its occupants and take the property into his 
immediate custody. 

If the property or any part thereof is in a building or 
enclosure, the levying officer ffiI:I!!l: sh.111 demand its 
delivery, announcing his identity, purpose, and the 
authority under which he acts. If it is not voluntarily 
delivered, he shall cause the building or enclosure to be 
broken open in such manner as he reasonably b.::lieves 
will cause the least damage to the building or enclosure, 
and take the property into his posscssion. Hc may call 
upon the power of the county to aid and protect him, but 
if he reasonablv believes that entrv and seizure- of the 
property will in'volve a substantial ri~k of death or serious 
bodily harm to any person, he shall refrain from seizing 
the property, and shall forthwith make a return before 
the court from which the writ issued, setting forth the 
reasons for his belief that such risk exists. The court shall 
make such orders and decrees as may be appropriate. 
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§ 515.020. Service of writ of possession 

515.020. At the time of levy, the sheriff shall deliver 

to the person in possession of the property a copy of the writ of 

possession with a copy of the plaintiff's undertaking attached. If 

no one is in possession of the property at the time of levy, the 

sheriff shall serve the writ and attached undertaking on 

the defendant in the manner provided for in this code fo~ the service. 

of summons and complaint. 

Camuent. Section 515.020 is similar in effect to the last paragraph 

of former Section 513. That paragraph provided: 

513 .... The levying officer ffitffio shall, without delay, serve 
upon the defendant ~. copy of the writ of possession and 
written undertaking, the complaint and affidavit or 
declaration, by delivering the same to him personally, if 
he can be found, or to his agent from whose possession the 
property is taken; or, if neither can be found, by leaving 
them at the usual place of abode of either with some 
person of suitable age and discretion; or, if neither have 
any known place of abode, by mailing them to their last 
known address. 

Section 515.020 does not require a second service of the summons and 

complaint and application for writ of possession. That has presumably been 

accomplished pursuant to Section 513.030. Section 515.020 does require 

service of the writ of possession on the defendant in the manner provided 

b,y Article 3 (commencing with Section 415.10) of Chapter 4 of Title 5 of 

this part. 
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Note • If, as seems likely, claim and delivery comes to be 

the only method by which a creditor can repossess without the 

consent of a debtor in California, the procedure should be 

made as simple as possible. Maybe it is better in theory to 

say that if the person in possession isn't either the debtor 

or one authorized by him to have possession the plaintiff should 

serve a copy of the writ on the defendant instead of serving 

the possessor of the property, but this would get complicated 

in practice because the levying officer would never be sure who 

the person in possession is and what his relationship to the 

plaintiff is. Less attractive in theory but more simple is a 

procedure by which the levying officer can always serve the 

writ on the person in possessfon and if no one is in possession 

then he can serve the defendant. After all the defendant has 

presumably already received the complaint and notice of hearing 

and has had an opportunity to be heard; if his property is 

in the hands of someone else when it is taken this person is 

very likely to give defendant the writ or that the defendant 

will ask for it. 
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§ 515.030. Custody or levying orricer 

515.030. Arter the sheriff takes possession pursuant to 

a writ of possession, he shall keep the property in a secure place 

until expiration of the time ror filing an undertaking ror redelivery 

and for exception to the sureties as prescribed in Chapter 6 

(commencing with Section 516.010). He shall then deliver the property 

to the party entitled to possession upon receiving his fees for 

tBking and his necessary expenses for keeping the property. 

Cormnent. Section 515.030 is based on former Section 516. Section 

516 provided: 

516. When the levying officer has taken property as 
provided in this chapter, he ffttI5t shal/keep it in a secure 
place and deliver it to the party entitled thereto, Lp0n 
receiving his fees for taking and his necessary expenses 
for keeping the same, after expiration of the time for 
filing of an undertaking for redelivery and for exception 
to the sureties upon any undertaking, unless the court 
shall by order stay such delivery. 

The former reference to an order staying delivery has been deleted. Under 

the procedures provided under this title, the defendant will always have 

had an opportunity to be heard prior to being deprived of possession, 

hence a post-seizure stay is unnecessary. 
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§ 515.040. Return 

515.040. The sheriff shall return the writ of possession, with 

his proceedings thereon, to the court in which the action is pending 

within twenty (20) days after levy but in no event more than sixty 

(60) days after the writ is issued. 

Comment. Section 515.040 is substantively similar to former Section 

518. Section 518 provided: 

-518. Th~ levying officer ~ shall return the writ of 
possession, with his proceedings thereon, to the court in 
which the action is pending, within 20 days after taking 
the property mentioned therei.n. 

Section 515.040 bas been revised to provide a date certain for the return 

of all writs--even those under which the sheriff bas not been able-to levy. 

Note. The staff bas revised Section 515.040 to cure an apparent 

defect in the law. The present attachment statute accomplishes the same 

result in the following manner. 

559. • • . The writ of attachment must be returned forthwith 
after levy • • • I but in no event later than 30 days after its 
receipt [by the sheriff} • . • • 
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§ 515.050. Third-party claims 

515.050. When the property taken is claimed by one other than 

the defendant or his agent, the rules and proceedings applicable 

in cases of third-party claims after levy under execution shall 

apply. 

Comment. Section 515.050 is substantively identical to former 

Section 517. Section 517 provided: 

517. In cases where the property taken is claimed by 
any person other than the defendant or his agent, the 
rules and proceedings applicable in cases of third party 
claims after levy under execution or attachment shall 
apply. . 
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§ 515.060. Order protecting possession 

515.060. After the property has been delivered to a party 

or the value thereof secured by an undertaking as provided in this 

title, the court shall, by appropriate order, protect that party 

in the possession of such property until the final determination 

of the action. 

Comment. Section 515.060 is identical to former Section 519. See 

also Phillips Aviation Co. v. Superior Court, 246 Cal. App.2d 46, 54 Cal. 

Rptr. 415 (1966). 
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CHAPrER 6. UlIDERTAKINGS 

§ 516.010. Plaintiff's undertaking 

516.010. (a) The court shall not issue a writ of possession 

until the plaintiff has filed with the court a written undertaking 

executed by two or more sufficient cureties in an amount no less 

that twice the value of the property as determined by the court 

. which states that, if the k!aintiff fails to recover judgment 

in the action, the plaintiff will p~ all costa that may be awarded 

to the defendant and all damages which he may sustain by reason of the 

restraining order or loss of possession of the property not exceeding 

the amount of the undertaking. 

(b) The damages recoverable by the defendant pursuant to this 

section shall include all damages proximately caused by operation of 

the restraining order or levy of the writ of possession. 

Comment. Section 516.010 is substantively similar to subdivision (b) 

of former Section 511. subdivision (b) provided: 

511. • • • (b) A writ of possession shall not issue until plaintiff 
has filed with the court a written ~~~ertaking executed by two or more 
sufficient sureties, approved by the court, to the effect that they are 
bound to the defendant in double the value of the property, as determined 
by ~he court, for the return of the property to the defendant, if return 
thereof be ordered, and for the payment to him. of any sum as may from 
any cause be recovered against the plaintiff. 

See also Comment to Section 513.050. 



c 
§ 516.020. Defendant's undertaking 

516.020. (a) The defendant ~ prevent the plaintiff from 

taking possession of property pursuant to a writ of possession or 

regain possession of property so taken ~ filing with the court in 

which the action was brought a written undertaking executed by two 

or more sufficient sureties in an amount equal to the amount of the 

plaintiff's undertaking required ~ Section 516.010 which 

states that, if the plaintiff Tecovers Judgment on the action, the 

defendant will pay all costs awarded to the plaintiff and all 

damages that the plaintiff may sustain ~ reason of the loss of . 

possession of the property, not exceeding the amount of the under-

taking. The damages recoverable by the plaintiff pursuant to this 

section shall include all damages proximately caused ~ the plaintiff's 

failure to gain or retain possession. 

(b) 'r\le defendant's undertaking shall be filed no later than 

ten (10) days after levy of the writ of possession. A copy of the 

undertaking shall be mailed to the plaintiff at his address set 

out in the order to show cause or writ of possession and an affidavit 

stating that such copy has been mailed shall be filed with the court 

at the time the undertaking is filed. 

(c) The defendant's undertaking slaall state the address to wh ich 

a copy of the notice of exception to sureties may be sent. 

Comment. Section 516.020 is substantively similar to former Section 

514. However, Section 516.020 bas been revised to reflect the fact that 

poss~ssion upon ex parte application is no longer permitted. Section 514 

provided: 

-58-



§ 516.020 

514. At any time prior to the hearing of the order to 
show ~ause, or before the delivery of the property to the 
plallltiff, .the de.fendant may require the return thereof 
upon fihng WIth the court a written undertaking 
executed by two or more sufficient sureties, approved by 
the court, to the effect that they are bound in double 
value o.f the propert~, as stated in the verified complaint, 
affidavIt, or declaratIOn of the plaintiff, or as determined 
by the c.ourt for the delivery thereof to the plaintiff, if 
such dehvery be ordered, and for the payment to him of 
~uch sum as may for any cause be recovered against the 
defendant. At the time of filing such undertaking, the 
defendant shall serve upon the plaintiff or his attorney in 
the manner provided by Section 1011, a notice of filing of 
such undertaking, to which a copy of such undertaking 
shall be attached, and shall cause proof of service thereof 
to .be filed ~ith the court. If such undertaking be filed 
prior to heanng of the. order to show cause, proceedings 
thereunde.r shall termmate, unless exception is taken to 
such surehes. If, at th~ time of filing of such undertaking, 
the property shall be III the custody of the levying officer 
such property s~all be redelivered to the defendant fiv~ 
days after se!vl.ce of notice of filing such undertaking 
upon the plalllhff or his attorney. 

Note. The staff has not attempted to make any substantial. revisions 

in the undertaking provisions. The Commission might, however, consider 

. whether both parties might be compelled to have all matters related to 

undertakings be combined with the order to show cause. That is, the 

plaintiff in all cases and the defendant, if he chooses to post an under-

taking at all, could be required to post the same a sufficient period of 

time before the hearing to permit exceptions to be made and heard at that 

hearing. If the exceptions were sustained, new sureties would have to be 

submitted at a later time, but we suspect that this is a rather rare 

occurrence. There are problems in such an approach. For one, the time 

interval is so short that the defendant might be hard pressed to meet the 
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§ 516.020 

requirement. Moreover, the filing of an undertaking by the defendant would, 

as a practical matter, probably prejudice the rulings on his objections, 

if any, to the plaintiff's claim and even to the exceptions to the 

plaintiff's surettes. The basic question is whether the possible savings 

in judicial administration is worth the probable detriment to the 

defendant's rights. 
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§ 516.030. Exception to sureties 

516.030. (a) The defendant may except to the plaintiff's sureties 

not later than five (5) days after levy of the writ of possession by 

filing with the court in which the action was brought a notice of ex

ception to sureties and mailing a copy of the notice to the plaintiff 

at his address set out in the order to show cause or writ of possession. 

An affidavit stating that such copy has been mailed shall be filed with 

the court at the time the notice is filed. 

(b) The plaintiff may except to the defendant's suretie s not later 

than ten (10) days after the defendant's undertaking. is filed by filing 

with the court in which the action was brought a notice of exception to 

sureties and mailing a copy of the notice to the defendant at his ad

dress set out in the aefendant's undertaking. An affidavit stating 

that such copy has been mailed shall be filed with the court at the 

time the notice is filed. 

(c) If the plaintiff or defendant does not except to the sureties 

of the other as provided in 'this sectio~he waives all objection to them. 

(d) When excepted to, the sureties shall justify before a judicial 

officer [or clerk] of the court in which the action was brought at a 

time specified by the excepting party in the manner provided in Chapter 

7 (commencing with Section 830) of Title 10 of this part. 

(e) If the plaintiff's sureties, or others in their place, fail to 

justify at the time and place appointed or do not qualify, the judicial 

officer shall vacate the writ of possession and, if levy has occurred, 

order the sheriff to return the property to the defendant. If 

-61-



the defendant's sureties, or others in their place, fail to justify 

at the time and place appointed or do not qualify, the judicial officer 

shall order the sheriff to deliver the property to the plaintiff. 

Comment. Section 516.030 is substantively similar to former Section 

515. Section 515 provided: 
515. The qualification of sureties under any written 

undertaking referred to in this chapter shall be such as 
are prescribed by this code, in respect to bail upon an 
order of civil arrest. Either party may, within two days 
after service of an undertaking or notice of filing an 
undertaking under the provisions of this chapter, give 
written notice to the court and the other party that he 
excepts to the sufficiency of the sureties. If he fails to do 
so, he is deemed to have waived all objections to them. 
When a party excepts, the other party's sureties ffitt!!t 
shall justify on notice within not less than two, nor more 
than five, days, in like manner as upon bail on ci ,;i! arrest. 
If the property be in the custody of the levying officer, he 
shall retain custody thereof until the justification is 
completed or waived or fails. If the sureties fail to justify, 
the levying officer shall proceed as if no such undertaking 
had been filed. If the sureties justify or the exception is 
waived, he shall deliver the property to the party filing 
such undertaking. . 

Se.ction 516.030 makes minor changes in the time limits formerly provided 

and incorporates the procedures for the justification of sureties from 

Sections 830 through 835 (actions for libel and slander) of this code. 

These provisions are comparable to those relating to bail on arrest; the 

latter have been recommended for repeal. See Recommendation and Study 

Relating to Civil Arrest, 11 Cal. L. Revision Comm'n R~ports 201 (1973). 
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Sec. (a) This act becomes operative on July 1, 1974. 

(b) Except as otherwise provided by rules adopted by the 

Judicial Council effective on or after July 1, 1974, this act 

shall not apply to any writ of possession issued prior to its 

effective date, and such writs of possession shall continue to be 

governed in all respects by the provisions of Chapter 2 (commenc-

ing with Section 509) of Title 7 of Part 2 of the Code cf Civil 

Procedure in effect on January 1, 1974. 
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APPENDIX 

CODE or CIVIL)'ROCEDtR SECTIONS 509-521 
. (as proposed,by AB 1623) 

CHAPTER 2. CLAIM AND DEUVERY OF 
PERSONAL PROPERTY" 

, 

509. The plaintiff in an acti~ to recover the "'
possession of personal property may,at the time of . 
issuance of summons, or at any time before trial, claim the § 513. 010 
delivery of such property to him as provided ill this 
chapter. ./ 

-.-.- .... , ..... .:.-- -..-.""'-..... . 
5io: (a) Wher~delivery is claimed, the plaintiff, ~y' 

verified complaint'iWby ~""affidavit or declaration under . § 513.020 
penalty of perj~ made b, plaintiff, o~ ~y someone on his / .. 
behalf, filed WIth the court, shall shoW, .. . 

-"-.-.--~.-""-~ . 

(1) That th~,plainij£f is the owner I,>f the property' 
claimed or is enutled to the possession thereof, and the 
source of such title or right; and if plaintifFs interest in 
such property is based upon a written instrument, a copy 
thereof shall be attached; . / 

(2)-&t the property is wrongfully detained bythe'-

§ 513.020(.) 

defendant, the means by which the defendant came into § 513.020(b) 
pOssession thereof, and the cause of such detention 
aceorcfutg to his best knowledge, information, and beliefy 

" . 

(3) A particular descrlptioriof the property, ;;-.. 
statement of ituctual value. and a statement to his best I . 
knowledge~ information, and belief concerning the § 513.020( e)! : 
location of the property and of the residence and business 
address, if any, of the defendant; / 

" 
(4) That the property has not been taken for ,: tax,' 

assessment. or fine, pursuant to a statute; or seized under 
an execution against the property of the plaintiff; or, if so § 513.020( d) 
seized, that i~ is by statute. exempt from such seizure. / 
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(b) The court shall, without delay, examine the" 
complaint and affidavit or deduration, and if it is satisfied 
that they meet the requirements of subdivision (a) ,he § 513.0:;O(a} 
shall issue an order directed to the defendant to show 
cause why the property should not be taken from th~< 
defendant and delivered to the plaintiff. Such order shall .. 
flX the date and time for the hearing thereon, which shall . 
be no sooner than 10 days from the issuance thereof. and § 513.o30(b) • 
shall direct the time within which service thereof shall ~< 
made upon the defendant. Such order shall inform the 
defendant that he may file aftldavits on his behalf with 
the court and may appear and present testimony on his 
behalf at the time of such hearing, or that he may, at or 
prior to such hearing, file ',vith the court a written § 513.030(c) 
undertaking to ~tay the delivery. of the property, in·-. 
accordance with the provisions of Section 514, and that, 
if he fails to appear. plaintiff will apply to the courtfor ~< 
writ of possession. Such order shall fix the manner in 
which service. thereof shall be made, which shall be by 

. personal service. or in accordance with the provisions of 
Section l()ll, or in such manner as the judge may 
determine to be reasonably calculated to afford notice. § 513. 0:;0 (b) . 
thereof to the defendant under the circumstances 
appearing from 'the compiamt and afftdavit or 
dec~atioa . / 

(c) Upon examination of the complaint and affidavit' 
or declaration and such other evidence or testimony as 
the judge may, thereupon. require, a writ of possession not continued 
may be issued prior to hearing, if probable cause appears· ,. 
that any of t~ following,e,ltist: -/ . 

(1) The defendant gained possession of the property" 
by theft, as defined by any section of Title 13 
(commencing with Section U9 447) of Part 1 of the 
Penal Code; 

(2) The property consists of one or more negotiable 
instruments or «-edit cards; 

(3) By reason ~of specific, competent evidence shown, 
by testimony within the personal knowledge of an affiant 
or witness, the property is perishable, and will perish caapare § 514.01O(b) 
before any noticed hearing can be had, or is in immediate . 
danger of destruction, serious harm. concealment, .or 
removal from. this state, or of sale to an innocent 
purchaser. and that the holder of such property threatens 
to destroy, harm, conceal, remove it from the state,or sell 
it to an innocent purchaser. . / 
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Where a writ of possession has been issued prior to" 
hearing under the provisions of this section, the 
defendant or other person from whom possession of sate 
such property has been taken may apply to the court for 
an order shortening the time for hearing on the order to not continued 
show cause, and the court may, upon such application, 
shorten the time for such hearing, and direct that the 
matter shall be heard on not less than 48 hours' notice to 
the plaintiff. / 

(d) Under any of the circumstances desCribed in"
subdivision (a), or in lieu of the immediate issuance of a 
writ of possession under any of the circumstances 
described in subdivision (c), the judge may, in addition 
to the issuance of an order to show cause, issue sUch §§ 514.010, 514.020 
temporary restraining orders, directed to the defendant, 
prohibiting such acts with respect to the property, asmay 
appear to be necessary for the preservation of rights of 
the parties and the status of the property. / 

(e) Upon the hearing onthe order to show oause, the' 
court shall consider the showing' made by the parties 
appearing, and shall make a preliminary determination, 
which party, with reasonable probability, is entitled to §s 513.040; 
possession, use, and disposition of the property, pending 513.050(a). (b) 
final adjudication of the c}aims of the parties. If the court 
determines that the action is one in which a prejudgment 
writ of Possession should issue, it shall direct the issuance / 
of such writ.. / . 

511. (a) A Writ ofpo8session shall not issue to enter\. 
the priv.ate premises of any person for the purpose of 
seizure of properly, uriless the court shall determine from § 513 .050( c) 
competent evidence that there is probable cause to .. 
believe that the property or some part thereof is located • 
therein. .... / .. 

(b) A writ of possession shall not issue until plaintiff" 
has rued with the court a written undertaking executed 
by two or more sufficient sureties, approved by the court, 
to the effect that they are bound to the defendant in 
double the value of the property, as determined by the 
court, for the return of the property to the defendant, if 
return thereof be ordered, and for the payment to him of 
any sum as may from any cause be recovered against the 
plaintiff., / , 

§§ 513.050(d). 
516.010 
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512. (aj The writ of posse,sioB shall he dirt>cted to'" § 513.060(a) 
the sheriff, constable, or marshal, within whose/" 
jurisdiction the p70perty is located. It shall describe the--
specific property to be seized, and shall specify the 
location or locatiom where, as detennined by the court § 513.060(b) 

. from all the evidence, there is probable cause to believl;: .' 
the property or rome part thereof will be found. It shall 
direc~ the levying officer to seize the same if it is found!¥ § 513. 06G> ( c) 
and to retain it in his custody. There shall be attached tii' . 
such writ a copy of the wrH:ten tmdertaking med by the 
plaintiff, and such writ shall inform the defendant that he,. 
has the right to except to. the sureties upon such" § 513.060(d) 
undertaking or to me a written undertaking for the 
redelivery of such property, as provided in Section 514,... 

(b) Upon probable cause shown by further affidavit or". 
declaration by plaintiff or someone on his behalf, filed 
with the court, a writ of possession may be endorsed by . § 513.070 
the court, without further notice, to direct the levying. 
officer to search for. the property at another location or 

. locations and to seize .the same, if found. / 

513. The levying officer ~ shaUforthwith take the' 
property, if it be in the possession of the defendant or his. 
agent, and retain it in his custody. either by removing the § 515.010(a) 
property to fJ pJace ·of safekeeping or, upon good cause/" 
shown, by installing 8 keeper, provided that, when the' 
property is used as a dwelling, such as a housetrailer, 
mobilehome, or boat, the same shall be taken by placing 
a keeper in charge of the property, at plaintiff's expense, § 515.0LO(b) 
for two days. At the expiration of such period, the officer--... -". ' .. ,... 
shall remove its OCCUPllfits and take the property into his / 
immediate custody. 

H the property or any part thereof is in a building or' 
enclosure, .the levying officer fl'!ttlIt shall demand its 
deliver)'; announcing his identity, purpose, and the 
authority under which he acts. If it is not voluntarily 
delivered, he shall cause the building or enclosure to be 
broken open in such manner as he reasonably believes 
will cause the least damage to the building or enclosure, "§ 515.010(c} 
and take the property into his possession. He may call 
upon the power of the county to aid and protect him, but 
if he reasonably believElS that entry and seizure of the 
property will involve a substantial risk of death or serious 
bodily harm to any person, he shall refrain from seizing 
the property, and shall forth>Vith make a return before 
the court from which the writ issued, setting forth the 
reasons for his belief that such risk exists. The court shall 
make such orders and decreesl1S~ay be appropriate. /' 
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The levying officer -+ shall, without delay, serve'
upon the defendant a copy of the writ of possession and 
written undertaking, the complaint and affidavit or 
declaration, by delivering the same to him personally, if 
he can be found, or to his agent from whose possession the 
property is taken; or, if neither can be found, by leaving 
them at the usual place of abode of either with some' 
person of suitable age and discretion; or, if neither have 
any' known place of abode, by mailing them to their last/ 
known address. 

§ 515.020 

514. At any time prior to,the hearing of the order to" 
show cause, or before the delivery of the property to the 
plaintiff, the defendant may require the return thereof 
upon filing with the court a written undertaking 
.executed by two or more sufficient sureties, approved by 
the court, to the effect that they are bound in double 
value of the property, as stated in the verified complaint, § 516.02O(a) 
affidavit, or declaration of the plaintiff, or as determined 
by the court for the delivery thereof to the plaintiff, if 
such delivery be ordered. and for the payment to him of 
such sum as may for any cause be recovered against the( 
defendant. At the time of filing such undertaking, the 
defendant shall serve upon the plaintiff or his attorney, in. 
the manner provided by Section 1011, a notice of filing of 
such undertaking, to which a copy of such undertaking § 516.020(b) 
shall be attached, and shall cause proof of service thereof; 
to be filed with the court. If such undertaking be filed 
prior to hearing of the order to show cause, proceedings 
thereunder shall terminate, unless exception is taken tq... 
such sureties. If, at the time of filing of such undertaking',", , 

, 

the property shall be in the custody ofthe levying officer, § 516 03O( c) (e) 
such property shall be redelivered to the defendant five See' also §' 515 .030. 
days after service of notice of filing such undertaking 
upon the plaintiff or his attorney. ", 

515. 'The qUalification of sureties under any written' -
undertaking referred to in this chapter shall be such as § 516.03O(d) 
are prescribed by this code, in respect to bail upon f!< -
order of civil arrest. Either party may, within two days 
after service of an undertaking or notice of filing an.. § 5~" ..030 ( ) (b)' 
undertaking under the provisions of this chapter, give ... ¥> .. a r 

written notice to the court and the other party that he<, 
excepts to the sufficiency of the sureties. If he fails to do 
so, he is deemed to have waived all objections to them. § 516.03O(c) 

./ . 
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Wh~n a party excepts, the other party's sureties ftttI!It' 
shaUjustify on notice within not less than two, nor more § 516.030(d) 
than five, days, in like manner as upon bail on civil arrest. 
If the property be in the custody of the levying officer, he < 
shall retain custody thereof until the justification is 
completed or waived or fails. If the sureties fail to justify, 
the levying officer shall proceed as if no such undertaking § 516. 030( e) 
had been filed. If the sureties justify or the exception is 
waived, he shall deliver the propertj to the party filing 
such undertaking. ./ 

516. When tne levying officer has ·taken property as" 
provided in this chapter, he ftttJft sha.1l keep it in a secure 
place and deliver it to the party entitled thereto, upon 
receiving his fees for taking and his necessary expenses 
for keeping the same, after expiration of the time for 
filing of an undertaking for redelivery and for exception 
to the sureties upon any undertaking, unless the court 
shall by order stay such delivery. / 

517. IIi cases·where the pr~perty taken is claimed bY; 

§ 515.030 

any person other than the defendant or his agent, the" § 515' 050 
rules and proceedings applicable in cases of third party- • 
claims after levy under execution or attachment shall . . 
apply. .. / 

518. The levying officer ftttJft shall return the writ of' 
possession, 'with his proceedings thereon, to the court in § 515.040 
which the action is pending, within 20 days after taking. 
the prope~ty l1}entioned therein. Y 

519. After the property has been delivered to a party "
or the value thereof secured by an undertaking as 
provided .in tbis chapter, the court shall, by appropriate § 515.060 
ordert.j>t.ote_~t ~hat {larty in the~o~~ssion of such __ 
p'roperty until the final determination of the a.ction. / 

• 
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520. In all proceedings brought to recover the" 
possession of personal property, all courts, in which such 
actions are pending, shall, upon request of any party 
thereto, give such actions precedence over all other civil 
actions, except actions to which special precedence is not continued 
otherwise given by law, in the matter of the setting of the 
same for hearing or trial,and in hearing or trial thereof, 
to the end that all such actions shall be quickly heard and 
determined. /' 

_M' ,_ -_. -_. - . -. -. -' --..... 

• 

521. This chapter shall be operative only until . Caupare Sec. 3 
December 31, 1975, and on and after that date shall have . (effective 7/1/74.) 
oo~M~l _ I . 

• 

. . 
~ 

• 

• 
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A Proposed Claim and Delivery Statute 

I. Introduction 

In Blair v.Pitchess, 96 Cal., Rptr. 42 (1971), the 

California ~upreme Court 'declared the claim and delivery pro

visions 'Of CCP sectiens 509 !! seq. te be in violation of -the 

Pourth, Fifth, and Feurteenth Amendments of the United States 

Censtitution and the parallel provisions 'Of seotions 13 and 19 

of artio1e I of the Califernia Constitution." 96 Cal. ,Rptr: 

at 61-62. Blair "as a 1qqic~1 extension of Bniadaab v. l"ud.ly 
.. ~, ... 

l"inanoeCorp., 39 5 u. S • 337 ('19 69), in which the Supreme Court 

held that WisConsin's statute permitting prejudgment garnisb-

• 

ment of wages was 'unconstitutional because it authorized -a' 

taking of property without that procedural due process that is 

required by the POurteenth Amendment.! 395 U.S. at 339. Puither

more, Blair decided that proceedings under olaim and deli very 

provisions raised Fourth Amendment problems and "that the 

official instrusions authorized by section 517 are unreasonable 
. . ... 

searches land seizures unless probable cause be f'irst shown.-

96 cal. Rptr. at 52. 

A few weeks after Blair came down, the California Supreme 

COurt invalidated portions of the attachment law in a far

reaching opinion, Randone v. SUperior Court 'Of Sacramento 

, ~ty, 96 Cal. Rptr. 709 (1971). In that landmark decision 

the court introduced the concept that property classified as 



necessities of life for the debtor is entitled to special 

protection, at least before judgment. The court said: 

-!he court in Sniadach recognized that a prejudg

ment remedy which permits a creditor to deprive a 

debtor of those necessities essential for ordinary 

day-to-day living gives the creditor. 'enormous' 

leverage over the debtor •.•.•• Because of the extreme 

hardships imposed by such deprivation, a debtor is 

under severe tressure to settle the creditor's claim 

quickly~ wbether or not the 'claim is valid. Thus 

, seuction of such prenotice and prehearing attachments 

of necessities will in. many cases effectively deprive 

the debtor of any hearing on the merits of the cr6di

tor's claim •. Because, at a minimum, the Constitution 

requires ,that a defendant be afforded a m&anin9ful 

opportunity to be heard on the merits of a plaintiff's 

claim • • • the state cannot properly withdraw from a 

defendant the essentials he needs to live, to work, to 

support his family or to litigate the pending action, 

before~ impartial confirmation of the actual, as .- . 

opposed to the probable, validity of the creditor's 

claim after a hearing on that issue." 96 Cal. Rptr. 

at 726. [Emphasis in original.} 

In June, 1972, the United States Supreme Court in Fuentes 

. v. Shevin, invalidated the replevin laws of Florida and 
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Pennsylvania "!hich authorized the slJllllllary seizure of property 

without an opportunity for preseizure hearing. The Court said: 

-The primary question in the present cases is 

whether these state statutes are constitutionally

defective in failing to provide for hearings fat a 

meaningful time.' The Florida replevin process 

guarantees an opportunity for a hearing after the 

seizure of goods, and the Pennsylvania process 

allows a post-seizure hearing if the aggrieved 

party slloulders the burden of initiating one. But 

neither the Florida nor Pennsylvania statute pro-
. 

videa for notice or an opportunity to be heard 

before the seizure. The issue is whether the pro

cedural due p,rocess in the context of these cases 

requires an opportunity for a hearing before the 

state authorizes its agents to seize property in the 

possession of a person upon the application of 

another.-

Later in the opinion the Court concluded: 

, ·W.hold that the Florida and Pennsylvania pre-

judgment replevin provisions work a deprivation of 

property without due process of law insofar as they 

deny the right to a prior opportunity to be heard 

before chattels are taken from their,possessor. 

Our holding, however r is a narrow one. We do not 
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question the power of a State to seize goods before 

a final judgment in order to protect the security 

interests of creditors so long as those creditors 

have teste.d their claim to the goods through the' 

process of a fair prior hearing." 

It would appear that in order to meet the constitutional 

test prescribed in these decisions, a claim and delivery 

statute must not only deal with the Fourth Amendment search 

and seizure issue raised by Slair and with the prejudgment 

due process hearing prescribed in Fuentes and Blair but also 

it must assure debtors adequate protection of their necessi

ties of life as required 'by Randone. 

II. Due Process Hearing 

• 

A. The Necessities Problem 

Does Randone require that a claim and delivery statute bar 

prejudgment seizure of property classified as necessities of 

life until actual rather than probable validity of the plain

tiff's claim~is established? The claim and delivery process is 

sufficiently distinguishable from the attachment procedure aon

sidered in Randone to justify a negative reply to this question. 

Blair, dec;:ided two months before Randone, makes no refer-

ence to the necessities concept in holding the California claim 

-4-



and delivery statute unconstitutional. Fuentes speaks of 

necessities of life, but it decides an issue different from 

• that asked in the prior paragraph in that it puts to rest a 

narrow interpretation of Sniadach which would restrict" the ambit 

of that case to requiring preseizure hearings only for property 

classified as Kabsolute necessities of life~ like wages. The 

Court said in Fuentes: 

-Nevertheless, the district courts rejected the 

appellants' constitutional claim on the ground that 

the goods seized from them--a stove, a ste~. a 

table, a bed, and so forth--were not deserving of 

due process protection, since they were net absolute 

necessities of life. The courts based this holding 

on a very narrow reading of Sniadach v. Family 

Finance Corp., supra, and Goldberg v. Kelly, supra, 

in which this Court held that the Constitution 

requires a hearing before prejudgment wage garnish

ment and before the termination of certain welfare 

benefits. They reasoned that Sniadach and Goldberg, 

as a matter of constitutional principle, established 
~" 

no more than that a prior hearing is required with 

respect to the deprivation of such basically ·neces

sary' items as wages and welfare benefits. 

-This reading of Sniadach and Goldberg reflects 

the premise that those cases marked a radical 
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departure from established principles of pro

cedural due process. They did not. Both deci~ 

sions were in the mainstream of past cases, having 

little or nothing to do with the absolute 'necessities' 

of life but establi.hing that. due process requires 

an opportunity for a hearing before a deprivation of 

property takes effect. ~, Opp Cotton Mills v. 

Administrator, 312 U.S. 126, 152-153; United States 

v. Illinois Cent. R. Co., 291 U.S. 457, 463; Southern 

!y. Co.-v. Virginia, 290 U.S. 190; Londoner v. City & 

County of Denver, 210 U.S. 373, Central of Georgia v. 

Wright, 307 U.S. 127; security Trust Co.V. Lexington, 

203 U.S. 323; Bibben v. smith, 191 U.S. 310; Glidden 

v. Barrington, 189 U.S. 255. In none of those cases 

did the Court hold that this most basic due process 

requirement is limited to the protection of only a 

few types of property interests. While Sniadach and 

Goldberg emphasized the special importance of wages 

and welfare benefits, they did not convert that 

emphas~sinto a new and more limited constitutional 

doctrine. " 

• 

But in holding that due process requires a hearing on the issue 

of the probable validity of the plaintiff's claim before seizure, 

whatever the nature of the property, the Court is not necessarily 

contradicting the Randone interpretation of the California due 
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process clause which is held to set higher standards of pro-

cedural safeguards in proceedings affecting necessities. In 

~act, Fuentes cites Randone favorably in footnote 19. 

Though Randone concerned attachment, Justice Tobtiner's 

necessities doctrine is broadly stated and must be faced in 

dealing with any prejudgment seizure remedy. At least with 

respect to attachment, as previously stated, this doctrine 

dictates that the plaintiff must leave in the defendant's 

, 

,possession property necessary to allow the defendant to support 

l].imself and his family until the actual as opposed to the 

;erobable validity of creditor's claim is established. This 
i 
: language virtually requires a trial on the merits of the 

;I?laintiff's claim before he can attach necessities. Presumably, 

~e necessities doctrine would be applied by the California 

Supreme COurt to claim and delivery as well unless there is 

some demonstrable functional distinction between attachment 

and claim and delivery. 

Take three kinds of cases in which claim and delivery is 

commonly used. In each case assume that defendant uses a 

~erately PFiced refrigerator in his home and that a court 
.. 

~ould classify the refrigerator as a necessity of life in 

Randone terms. 

Case 1 •. Plaintiff, an appliance dealer, sold the refrigerator 

to the defendant on instalment contract, reserving a perfected 

security interest for the unpaid balance of the price. 
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Defendant is clearly in default on three monthly payments and 

plaintiff concludes that defendant will not be able to complete 
, 

his contract and that he must repossess the goods by the use of 
'. 

claim and delivery. 

Case 2. Plaintiff, a small loan company, made a $400 loan to 

defendant and took a perfected security interest in all of 

defendant's household goods, including the refrigerator. 

Defendant is clearly in default on his loan and plaintiff con

cludes that he must realize on his security by repossessing some 

of defendant's property including the refrigerator by the use 

of claim and delivery. 

Case 3. Plaintiff and defendant are children of testator who 

bequeathed the refrigerator to plaintiff. Defendant, who was 

living with testator at the time of her death, retained posses

sion of the appliance and has refused to give it up. Plaintiff 

decides that he has no choice but to seek claim and delivexy_of 

the refrigerator. 

These cases illustrate, respectively, a purchase money 
, .. 

securitY'interest transaction, a nonpurchase money security 

interest transaction, and a claim of ownership situation. In 

each instance the plaintiff claims an interest in a specific 

article of property and the only issue to be decided in the 

action for possession is whether the plaintiff is entitled to 

tha~ property as against the defendant. 

-8-
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In attachment, on the other hand, the plaintiff has no 

preexisting claim to the property attached and the underlying 

action is generally on the question whether the defendant owes 

the plaintiff money in a transaction having nothing to do with 

the property. The court in Randone recognizes this distinc-

tion in referring to att~chment in these terms: "Moreover, 

unlike the claim and delivery statute invalidated in Blair 

, 

under which a creditor could only compel the seizure of property 

to which he claimed title, the instant provision initially 

grants unlimited discretion to the creditor to choose which 

property of the debtor he wishes to have attached." 96 Cal. 

Rptr. at 726. 

Thus in attachment cases it is understandable why Justice 

TObriner would say that it is only fair to wait until the 

plaintiff's claim in the underlying transaction is well estab

lished before allowing him to tie up by attachment until the 

time of trial property to which he has no prior claim and which 

is necessary to the defendant's support. To the contrary, in 

claim and delivery proceedings in which a plaintiff establishes 

the prOb~le~validity of his claim to the property at a hearing , 
at which the defendant is unable to show the probability that , 

he has a defense to the action for possession it seems inequit-

able to deny the plaintiff, who has bonded the defendant 

against damage owing to loss of possession, the right of immediate 

possession merely because the defendant can show that the item 
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claimed is a necessity of life. 

This point is bel:lt seen in Case 1, the purchase money 

transaction, in ~!hich the unpaid seller seeks repossession. 

If the defendant is unable to m~G payments and cannot estab-

lish at a hearing the probability that he will be able to prove 

a defense, it is a.n unwarranted economic cost to be borne by 

the seller--and thus passed on to other cOllsumers--to allow 

the bUl'er who is not making payments to keep the refrigerator 

which is depreciating in value each month until the time of 

the trial solely because the buyer needs a refrigerator. 

Case 3 seems another strong case for allowing the plaintiff 

immediate possession upon a preliminary hearing even though 

the property is a necessity with respect to the defendant. 

Again, if plaintiff can show his probable right to the property 

at a hearing and the defendant is unable to show the likelihood 

that he can raise a defense at the trial, the equities would 

seem to favor giving possession to the plaintiff who bonds the 

defendant against any potential damage resulting from loss of 

possession in case the plaintiff's claim turns out to be 

invalid. 

Case 2 is the situation on which opinions would be most 

likely to vary. Here the defendant owned the property before 

granting a security interest in it to the lender, and the 

property is such as to be exempt from the claims of attaching 

and j udg""~nt creditors. Would the Randone necess i ties doctrine 
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apply here to compel the plaintiff to lea,re the property in 

the possession of the debtoJ:' pending final det:ermination of 

plaintiff's suit for possession? Although the defendant's 
, 

equities are appealing in this case, it is more likely that the 

view that defendant should not lose his refrigerator stems 

from a belief that creditors should not be able to take non

purchase money security interests in exempt property·,-some 

would contend that allowing the taking of a nonpurchase money 

security interest in exempt property is oppressive if not in 

fact unconstitutional while others defend the practice by 

arguing that debtors should be able to use all of their assets 

to raise 'needed money--rather,than from the conviction that 

the remedy of claim and delivery is inappropriate to enforce a 

valid security interest. If the taking of a nonpurchase money 

security interest in exempt property is a valid transaction 

and if the defendant is unable to show at a preliminary hearing 

that he has a probable defense to the plaintiff's claim, again 

it seems unwise to allow the defendant to retain the prop~rty 

until trial merely upon a showing that he needs a refrigerator. 

The apRropriate manner in which to implement the Randone 

necessities of life doctrine in claim and delivery proceedings 

is not to leave the property claimed in the possession of the 

defendant who has no defense to the possession action upon his 

showing that it is a necessity, rather it is to make sure that 

necessities are not taken from a defendant who is able to show 
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at a hearing that there is a reasonable probability that he 

will be able to defeat the plaintiff's action. The greater 

the harm that would be done to a defendant by depriving him of ' 

property after a preliminary hearing, the more cautious a 

court should be in granting claim and delivery after a pre-

liminary hearing. In Randone the court observed: RThus, the 

greater the deprivation an individual will suffer by the 

attachment of property, the greater the public urgency must be 

to justify the imposition of that loss on an individual before 

notice and a~earing, and the more substantial the procedural 

safeguards that must be afforded when such notice and hearing 

are requii'ed~" 96 Cd. Rptr. at 724. 

B. Dual Hearing Requirement 

Blair and Fuentes would require a preliminary hearing on 

the probable validity of the plaintiff's claim for delivery 

followed by trial on the action for possession in all cases 

except those falling within the extraordinary circumstances 

category discussed later. On its face this dual hearing pro

cedure appears wasteful of time (particularly judicial time) 
. ~ 

and moneY', and an attractive speculation arises whether the 

preliminary hearing could not be made to serve as a summary 

judgment proceeding thus obviating the need for trial in many 

cases. 

In a typical creditor repossession case, one might expect 
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events to occur in this manner. The creditor would bring in 

the contract and his payn~nt records at the time of the pre

liminary hearing a''ld show that the defendant was in default 

and that he was entitled to realize on the collateral by retak-

ing possession. The defendant might choose to appear in an 

attempt to establish either that he was no'; in default on his 

payments or that there was some failure of consideration or 

breach of warranty on the part of the plaintiff. The court 

would deny the issuance of a writ of possession if either the 
. 

plaintiff failed to prove a prima facie case for recovery on 

the contract or the defendant showed the probable validity of 

a defense. If the defendant has no meritorl.o:us defense, he 

might not attend the preliminary hearing, or he might attend 

the hearing but default at the subsequer.t trial. On the odler 

hand, if he has a meritorious defense, he would be expected to 

raise it at the hearing to keep temporary possession of the 

article and at the trial to keep permanent possession. At the 

preliminary hearing the court would not be adjudicating the 

validity of either the plaintiff's or defendant's claims, 

rather it,'wQUld make a determination of the probable validity 

of these claims, leaving final determination for trial. 

Is the dual hearing procedure necessary or even desirable? 

Could the preliminary hearing be made to serve the function of 

a summary judgment proceeding? Here the plaintiff's interest 
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in taking possession quickly conflicts with his legitimate 

concern for getting the matter settled finally in one hearing. 
, 

Save for the exceptional circumstances situations, the plain

tiff cannot seize the property before extending to the defend

ant an opportunity for a hearing, and his desire to be able to 

take possession quickly would probably mean that he would prefer 

a hearing after a reasonably brief notice period of, say, 7-10 

days. It is unlikely that a hearing on such short notice could 

serve as the basis of a summary judgment in terms of allowing 

the defendan~ adequate time to prepare his case. Then, too, 

in those cases in which the defendant appears at the preliminary 

hearing he will often be 'asserting a defense that will involve 

a triable issue of fact, thus defeating a summary judgment. 

Since a summary judgment procedure would slow the plaintiff's 

ability to take possession of the property and would probably 

not save a subsequent trial in many cases in which the debtor 

appears and asserts his defense, it may well be that the plain

tiff is better off with the preliminary show cause type of 

hearing procedure. This is particularly true because in most 

cases inwhi~hthe defendant has no meritorious defense he will , 
not appear at either the hearing or the trial. Thus the 

plaintiff gets quick possession and little judicial time is 

expended in getting final judgment. 

Nor would the defendant'S interests appear to be par

ticularly well served by a summary judgment procedure. In 
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those cases in which a defendant wishes to assert a defense 

he would be hard pressed to get his case prepared for a summary 

judgment unless the period before the hearing were substan

tially extended beyond the time usually set for the show 

cause type of hearing, thus prolonging the repossession pro

cedure unduly. Then, too, it is not likely that defendants in 

repossession cases would often profit from summary judgments. 

They are not often going to be able to obtain summary judgments 

on their own claims, and the best they can usually hope for is 

to frustrate the plaintiff's claim by showing the existence of 

a triable issue of fact.· Thus it may be to the defendant's 

interest as well to have a quick preliminary hearing at which 

he can show the probability that he has a defense and thereby 

retain possession of goods until trial. 

Arguably, then, a quick preliminary hearing procedure for 

determination of the probable validity of the claims of the 

plaintiff and defendant, followed by final determination of 

the right to possession at trial is the most desirable claim 

and delivery structure from the standpoint of both plaintiffs 

and defendanbs; It is constitutional in that the defendant , 

has an opportunity to be heard before seizure. It is fair in 

that it gives the plaintiff quick possession only if the 

defendant is unable to show a probability of being able to 

, 

raise a defense. And it is feasible in that it is anticipated 

that only a small percentage of repossession cases will actually 

involve contested hearings. 
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III. Ex Parte Hearing 

A major issue t'J be decided in drawing a claim and 

delivery statute is whether and under what circumstances a 

plaintiff should be allowed to take possession of the property 

claimed on an ex parte hearing. ~Blair state!:): "We recognize 

that in some ins,tances a very real danger may exist that the 

debtor may abscond with the property or that the property will 

be destroyed. In such situations a summary procedure may be 

consonant with constitutional principles." 96 Cal. Rptr. at 

42. Fuentes seems more restrictive. There the Court said: 

flThere are 'extraordinary situations' that 

justify postponing notice and opportunity for a 

hearing. • •• These situations, however, must be 

truly unusual. Only in a few limited situations 

has this Court allowed outright seizure without 

opportunity for a prior hearing. First. in each 

case, the seizure has been directly necessary to 

secure an important governmental or general public 

interest. Second, there has been a special need 
, . 

for very prompt action. Third, the State has kept 

strict control over its monopoly of legitimate 

force: the person initiating the seizure has been 

a government official responsible for determining 

under the standards of a narrowly drawn statute, 
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that it was necessary and justified in the par

ticular instance. Thus, the court has allowed 

summary seizure of property to collect the internal 

revenue of the United States, to meet the needs of 

a national war effort, to protect against the 

economic disaster of a bank failure and to pro-

tect the public from misbranded drugs and contami

nated food. R 

, 

Were it only for these two cases, one might conclude that 

allowing a plaintiff claim and delivery upon his showing special 

circumstances at an ex parte hearing would be constitutional 
. 

provided that the circumstances shown were sufficiently extra-

ordinary to satisfy the Fuentes standards. However, it is here 

that Randone poses serious if not insurmountable operational 

problems, for the court in that case concluded with respect to 

attachment "that a creditor'S interest, even in these 'special 

circumstances' {the court had just quoted the passage from 

Blair quoted in the previous paragraph] is not sufficient to 

justify depriVing a debtor of 'necessities of life' prior to a 

hearing on tPe merits of the creditor's claim." 96 Cal. Rptr. 

at 723, fn. 19. 

Though, as explained earlier, it is possible to distinguish 

attachment from claim and delivery with respect to treatment 

of necessities in a procedure allowing for a preliminary hear

ing on the probable validity of the plaintiff's claim, it is 

-17-
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difficult to justify a different treatment of necessities as 

between attachment and claim and delivery with respect to a 

procedure which allows seizure of the defendant's property 

upon only an ex parte hearing, When a defendant has an 

opportunity to be heard before property in his possession is 

taken by one claiming an interest in it, he at least has a 

chance to show the probable existence of a defense and the 

courts can be directed by statute to be circumspect in taking 

property away from a defendant Which can be shown to be neces

sary for the-support of him and his family when the defendant 

can show some probability that he has a defense. On the con-. 
trary, if'the plaintiff is allowed to seize the defendant's 

, 

necessities on claim and delivery after only an ex parte hearing 

the defendant has no opportunity prior to seizure to raise 

either the issue of the status of the property as a necessity 

or the likelihood that he has a defense to the plaintiff's 

claim. 

The Randone doctrine which prohibits an attaching plain

tiff from seizing necessities upon an ex parte hearing would, 

therefore, s~ to apply with equal validity to claim and 

delivery in this respect so as to prevent seizure upon an 

ex parte hearing of necessities even though extraordinary cir

cumstances are shown. If an attaching creditor cannot take, 

upon a showing of special circumstances, the necessities of a 

defendant until after a determination of the actual as 

-18-



distinguished from the probable validity of the plaintiff's 

claim, surely a plaintiff invoking claim and delivery cannot 
, 

seize a defendant's necessities until the defendant is given at 

least a preliminary hearing on the probability of his having a 

defense. Merely giving the defendant back an automobile which 

he needs to drive to his job which was wrongfully taken from 

him on the plaintiff's ex parte showing that the defendant was 

about to abscond does not compensate the defendant for the 

resulting loss of his job. 

If this' analysis of the applicability of the Ran:done 

necessities doctrine to claim and delivery is correct, one of 

two policy decisions must be made in preparing a statute. 

Either a claim and delivery law must be drawn to direct a court 

to determine on ex parte hearing whether the property is likely 

to be a necessity of life of the defendant and if so to prohibit 

the seizure of that property, even though special circumstances 

are shown, until the defendant can be given a hearing or the 

statute must not allow for the seizure of any property on ex 

parte hearing but must give plaintiff's injunctive relief 

against t.he'\,'tefendant's dealing with the property in a manner 
.. 

disadvantageous to the plaintiff pending the preliminary hearing. 

There are major difficulties in following the first course 

of action. First, a rather specific definition of necessities 

of life would have to be drafted which would not only apply to 

consumer-type necessities but also, as Randone requires, to 
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commercial necessities as well. Second, in each case in which 

a plaintiff attempted to seize property after an ex parte show-

ing of special circumstances, the creditor would have to be 

required to make a showing on a fact n,ot normally wi thin his 

ken, that is whether as to the particular defendant a specific 

piece of property is a necessity, and the court would have to 

make a finding on this fact without the views of the defendant 

being heard. Third, the statute would have to state with some 

specificity what circumstances are sufficiently special or 

extraordinary to justify seizure upon ex parte hearing. Here 

the United States Supreme Court cases, Sniadach and Fuentes, 

have been notably restrictive in their view of what would 

constitute sufficiently special circumstances. Blair has been 

less so. If only those circumstances mentioned by Fuentes 

qualify as special circumstances justifying seizure upon ex 

parte hearing, the statute need not make any provision for 

ex parte seizure for the plaintiff's interest in repossessing 

property hardly serves an "important governmental or general 

public interest." FUentes, VI. Thus the third difficulty of 

this course,«f action is setting forth special circumstances 

that would constitutionally allow ex parte seizure, and that 

question is still up in the air with respect to reliable 

guidance from the United States Supreme Court. 

These difficulties are so formidable as to make the choice 

of the s9cond course of action much preferable. This procedure 

, 



would allow the plaintiff upon applying for a writ of posses-

sion to obtain a temporary restraining order by an ex parte 

showing of special circumstances which threaten to affect his 

ability to take possession of the property after the writ is 

• 

issued. If ~~e requisite circumstances are shown, the restrain-

ing order would be issued and would continue in effect until 

the property is seized or until the court decides at the pre

liminaxy hearing that the plaintiff is not entitled to the 

writ. The special or extraordinary circumstances justifying 

issuance of a restraining order can be broadly drawn without 

running afoul of the Fuentes restrictions because no seizure 
. 

is contemplated until the defendant is given a hearing. If 

the property sought turns out to be necessities and the order 

restrains the defendant from disposing of, concealing, or 

damaging it, Randone is not violated because the defendant still 

has the use and benefit of the property. The temporary 

restraining order course of action preserves the spirit of 

Randone in that it does not disturb the defendant's use of his 

necessities until he gets a hearing, it gives the plaintiff a 

good measure~'of protection owing to the contempt power of the 

court, and as a practical matter it avoids both cluttering up 

the statute with cumbersome provisions dealing with the near

insolUb1e< problem of how to deal with the necessities issue on 

ex parte hearing as well as filling court dockets with prolonged 

litigation on the scope of the special circumstances exception 
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and tedious hearings on whether the items of property claimed 

are necessities of life as to the debtor. 

Denying the plaintiff seeking claim and delivery immediate' 

possession upon ex parte hearing is probably not a serious 

deprivation. As Blair points out with respect to the collection 

cases, claim and delivery is usually the last step in a series 

of moves intended to exert pressure on the defendant to make 

his payments. A notice that a hearing will be held on the is ... 

of the plaintiff's right to repossess will only become another 

step in that process. A brief delay of 7-10 days will rarely 

make any difference as to the plaintiff's eventual ability to 

retake the article, but 1'f the plaintiff can convince the court 

upon applying for the writ that there is cause for concern a 

restraining order punishable by contempt can be quickly issued 

which will assure the plaintiff of adequate protection in all 

but the rarest cases. This procedure will relieve the plaintiff 

of the onerous task of trying to comply with Randone by having 

to convince the courts in ex parte hearings not only in consumer 

cases but also in commercial cases that the goods sought are 

not necessities. Moreover, not allowing plaintiffs immediate 
~ , 

possession at ex ~rte hearings upon a shOWing of extraordinary 

circumstances will make it impossible for over-zealous plain

tiffs to subvert the constitutional requirements by alleging 

danger of concealment or absconding in all cases involving 

mobile collateral like motor vehicles. 
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IV. Fourth Amendment 

!Blair states: 

"Therefore, we conclude that int.rusions intQ 

!private place!'> in execution of claim and delivery 

process are searcnes and seizures within the mean-

ing of the !ourth Amendment. . • • We also hold 

that such searches are unreasonable unless made 

upon probable cause. The only governmental inter

ests which are furthered by the intrusions incident 

to execution of claim and delivery process are the 

promotion of commerce, particularly the extension 

of credit, and the assurance that valid debts will 

be paid. On the other hand, as already pointed out, 

the citizen's right to privacy is infringed almost 

as much by such civil intrusions as by searches in 

the traditional criminal context. Bal.:mcing these 

important individual rights against the less com-

pelling state interests (which, as we note infra, 

are only slightly promoted by execution of claim 
, 

. and' de li very process) , we find that a search inci-

dent to the execution of claim and delivery process 

is unreasonable unless it is supported by a warrant 

issued by a magistrate upon a showing of probable 

cause." 96 Cal. Rptr. at 52-53. 

-23-
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Thus Blair establishes that public officials cannot enter 

"private places" to make searches and seizures pursuant to 

claim and delivery proceedings unless probable cause is shown 

before a judicial officer, but little is said in the decisions 

about the meaning of probable cause. Fuentes says: "We do 

not reach appellant's argument with [sicJthe Florida and 

Pennsylvania statutory procedures violate the Fourth Amendment, 

made applicable to the States by the Fourteenth. See n. 2, 

supra. For once a prior hearing is required, at which the 

applicant for a writ must establish the probable validity of 

his claim for repossession, the Fourth Amendment problem may 

well be obviated. There is no need for us to decide that 

• 

question at this point.- Fuentes, VIII, fn. 32. Another major 

decision on the Fourth Amendment as it relates to replevin, 

Laprease v. Raymours Furniture Company, 315 '11'. Supp. 716 (N.D. 

N.Y. 1970), is silent on what the Fourth Amendment calls for 

in civil cases. However, something of the views of the 

California Supreme Court on the meaning of probable cause may 

be gleaned from the follOWing paragraph from Blair: 

'. " 0ltv1ously, the affidavits customarily _required 

of those initiating claim and delivery procedures do 

not satisfy the probable caUSe standard. Such affi

davits need allege only that the plaintiff owns 

property which the defendant is wrongfully detain

ing. The affiants are not obliged to set forth facts 
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showing probable cause to believe such allegations 

to be true, nor must they show probable cause to 

believe that the property is at the location speci-

tied in the process. Finally, such affidavits fail 

to comply with the probable cause standard because 

they are not passed upon by a magistrate, but are 

examined only Ly the clerical staff of the sheriff's 

or marshal's department, and then merely for their 

regularity in form." 96 Cal. Rptr. at 53. 

ft would seem from this statement that in order to satisfy 

the FOurth Amendment, the plaintiff must show both probable 
• 

cause to believe his claim to the property is valid as well as 

probable cause to believe that the property is at the location 

specified. Of course, these issues must be passed on by a 

judicial officer rather than a clerk. 

Without an extended discussion of the point, it seems 

clear'that if at a hearing at which the defendant has an 

opportunity to appear the plaintiff can convince a court (1) of 

the probable validity of his claim and (2) of the likelihood 

that the ~pec~fic property claimed is at a described location, 

then issuance of a writ of possession empowering an official of 

the court to enter the described private place to retake the 

property would be constitutional. This seems to be what 

Fuentes is saying. Of course, the requirements of the Fourth 

Amen~ent could possibly be met by an ex parte hearing, but 

the position of the plaintiff under the Fourth Amendment seems 

-25-
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stronger if the probable validity of his claim is determined 

at a noticed hearing. This is true because ftprobable cause ft 

may be construed to include both elements, the demonstrated 

validity of the plaintiff's right to possession of property, 

and reaso~ to believe the property is at the location alleged 

by the plaintiff. The issue of the probable validity of the 

plaintiff's claim is better settled if the defendant has the 

right to appear and present defenses. 

Since the statute proposed has no provision for seizure 

upon ex parte hearing, the Fourth Amendment problem seems 

easily solved in this statute. Once the plaintiff establishes 

the probable validity of his claim and the location of the 

property at a noticed hearing, issuance of a writ of possession 

by the court empowering judicial officers to enter private 

places, seems to meet any foreseeable requirement of the Fourth 

Amendment. The only relief obtainable by a plaintiff upon 

ex parte proceedings is the issuance of a restraining order 

commanding the defendant not to dispose of certain described 

goods. No search or seizure problem is raised by such an 

order. .. 
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si t.i,-:-sr! !'!"!ust he aut.omatically:' exempt "r:Z":cm at.tstct¥n~nt prior to a jet-::rrni:1ation 
CO '."" sctua], (as distinguisned from the npr9~ab,!:~·nr vaUdity of the plaiLtiff's 
"ls:!.J"D. 
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3.~'.:-?mp+-, ~.c r~store in .some nl.anner. the' .. prejudsnient remedies of attachment and 
r~po!;:~;'.:~ssion. However~ it .. atl~ leg:i.'sl.a~lpn .~.s: !~nacted, .the CommiGsion oeliev'''f: 
chat it ·.,11 be stopgap. only, and wiUdlave aniexpiration da~e in 19T:. 

,. , , ',.' . ., . 

Ie; the meantme,the.r.~gistatUre ha~d~Ite~t!'!d . the Law Revision Comrnis5ion 
to st~dy the law relatingtoC"p:~u~~iit,atte:gj:Jlfient>apd repossession of property 
ar; j ,." la ted rna tters, and th<;J!(!i 'ljilJ;.sS~on· p;t{l,n&';~e su'bmi t reccamnendat ions on the se 

~ubJ~c:," ~o th .. ",Le. e.i ..•... p .•.. ~.'.a.·., ... t .... J1 .•......•.. ::'!l .... ·.~.·'.· .. :'.;~f' .... ~'.'.;t ... , ... ;el.,.lf~.t .•.. , .... 1: .... 'W.,." ..••. · .••. ; .•. :.:.~.ie.·.· ... ~"'· .. ; ... · .. tl . .a ... ,e. ... ~.i. \In ..•.. r.el. a .. ting to judicial ,.°po:'''~ S STon snQuld {Q~iL'.e~,Y: .. ~:t-~:!:1!1;:ri1i'1l;t~ ... ~:fql'ei<":t~eend of 1972. Howev~ r, 
the arrea of pre.5."~~,~1i'ij~~j)~~,F~~,!Ie~:~1.~t:i~g\ic~uestions which must be 
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as fnUy and cC!nj).Letely:'!ls posstble, ' ';' "'. 

P~·ease retllrn the questionnaire to': .' Caiifornia Law Revision Canmission, 
Schoo] of Law, Scal)ford.;. Cali?fornia. <94305 •. '1:0 permit full consideration of 
YO'.lr ",,",.ers, the .. cCll!plete\i . que,stidnnaire"mus1f be retllrned prior to October 1'5, 
1T7? . . > 

Sin:.'ere1y, 

,..1 ohn H. DC!Mot;lly 
Executi ve S,:,~cr~tary 



CREDITORS I REMEDIES SUESTIOIlNAIRE 

If your answer to any question requires more space than is allotted 
in the questionnaire, please attach as many extra pages as necessary. 
You may also supplement your answers with any comments or suggestions you 
believe wo~ld be of val~e to the Commission. 

Ret~rn completed q~estionnaire to: California Law Revision Commission, 
School of Law, Stanford, California 94305. 

Your name 

Organization 

Addreas 

Yo~r posi t;l..oo +.o4;o~;:"..;;~~..:....~o;o:,.."""":""""i-~-,-....... -,-"",---------

(check only 

,=~~!: ;, .. i,~njr ... ,,· practice 
t~~ '.I.~I4'L aid) 

in this type of 

o More than 10 years 

, 
. Collection agency 

.- /:' 

Please indicate the type of'.8:o¢' or services sold and the persons to whom. 
sold (~. meat to reataUrants)or type of acco~ts primarily handled 
(e.g., collection of dental and .. dical accounts). _____________________ __ 
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PRIJUIlGI&II'r AftACHIaT llf COIIIIIRClAL CASIS PlIOI TO 1m 

IJIB!IUCTIE:. !hil portiou at the queltiODD&11'e deall with. attacbllent in ca
IIIrc1al. calel. 'l'ben are cuel vbere the writ of attactrMut val fllued iu Ul 
aetiee bi'OUibt againlt agoiDl bU.linlll to reco.,.rpaJlllnt tor .. terials, goodl, 
or .. mcel prorlded to the budness by Ul Wl .. cured creditor. '1'h1l portlon ot. 
the qu.eltleeDaire is not concel'l1ld with .1adJ.cia1 repOl .... iee by a IIcared cred-
itor. . 

1. Have you. ever obtained a vreJudpent writ of atta~nt in a caaerc1al. 
call' (eheck CIIIlI anlVer) . 

o Yel. It "Yel,· plea .. anaver ~iDS qu.estiCD8 in thll portion 
of the queltionnaire. 

o 10. it "Bo," please skip the ~in1ng queltions in this portiee 
at the ~u.estlO1111&~re. Go directly to tu,eltion 12 ee pace 5. 

IiM1tIl)fl()IS: Please Ulaver the ~ininl queit10ns in thil part CD the basil 
of yogr e.rience in a tnlcal ;pur, or ell .Ul a.,.rap 
,.arly ba,la O1I'Ir H!Or to 19n (vben the preJ'''''&JMnt 
attacaeJit ltatute vas held larply lIIlCeIlat litrcli&l). 1ibe1l the que.nee alit. 
tor ~ p.~ntap, please stve "/f1tirI rOUCh e.tS-te of the appra:dMteor aftl'aP· 
percentap. . . .. 

2. Approxblately how otten in a year did. lOll .. cure the 1I.1lUlCI of a pre.1laC1&-
IIIDt _nt ritt at .. tta~ntf (ch8cit CI1I answer). . 

o ~ly (less thaD ODCI • ,ear) 

o Selda. (1-3 tillel) 

o Occadonally (4-14 tilDes) 

.0 Moderately (is-SO t1me.) o Freqaently-Cover SO t1llls) state how 8IIT t1M. __ _ 

3. Indicate the percentage of cases "bere your. action va. baled 011:. 

An eXpress or iJlpl1ed coutract "ith • reddent detendant " 

A cla1a againet a nOlll'llident detendant eft 

A claia apinst a defendant who could not be tound within the 
state or who concealed hilUe1t to avoid semce eft 

lOOI 
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. , 

4. Indicate the p8rcentap of cues 'llbere the IIDOIIIlt of recovery SOIIIbt va.; 

Less tball t200 ~ 

~ " $500-$1,000 f, 

over $1,000 ~ 

lOOJ 
5. In vbat p8rcentqe ot cases 'llbere a ,,1'1 t 'was obta1lled wa. SaIII property 

initially attached (without regard to wIletber .~.eqaently the 4efeaclant 
succes.~ 'lIIode a claim of exaptiCII or posted a rel ..... bClld)f " 

IIB!1l1JC!IClllh Baae your an .... r. to the :reaa1n1ns que.t1C118 in thi8 of 

the qae8tliclDDaire ~~!;!~oi1~h R II ~r that .. are 
6. IDd1cata the p8l'CeDtap of cue. wheN tbe~ollCIIIIiDS t7P8 of prqJU'ty •• 

attached: '" 

IMpel' placed in place of buliae.s 

IquipleDt (other 'than lIIOtor vehicle) 

Motor vehicle (lIlcllMle. trucks aDd other vehicles resistere4 
with J)epartMnt of Motor Yehicle.) 

Inftntory 

BanIt 01" cIleclr:ill8 accCWIt, , 

) Other (please ipeci1'7 tJPI,--_~ _________ , 

; 
; 

; 
; 
; 

• 
iOOJ 

7. ID4icate the percentap of cases 1Ibere the 4efeDdaut secured the "leaH of 
,hi. property by postill8 au un4erta lrill8 " , 

8... lM1cata the pereentqeot cues vtiere the defendant ola1M4 hi. propert, .u eXIIII,Pt fraI att~nt " f, , ' , 
In cue. wIlere a olaim of exaptioo 11&1 -.4e. in 1Ihat percentqe of the 
case. 1IU the eDIIl't1on allolle4t f, ,', , 

wbat 'tJpes of prapeJ:'tY were attac~ in cases 'llbere the ola1ll' of UlllPtiCII 
vas 1110,,4'(l1st type. of property)! 

-3-
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9. Indicate the pe:tcentage ot ca.ea where the deteDC1aDt made a lIotiOll to m
crease the uount of the uDdertaklDg you-prodded to Obtain the writ ot 

lO. 

U. 

attecblent ~ 

In what percentage ot ca.eB where aucb a IIOUOIl vaa made vaa the lIotiOll 
granted? ~ 

What typea ot prgperty were attached in caBes where the IIOUca to lncreue 
the aaount of your undertaltlDg DB l!!CoesBtul. (lht type. of property)' • 

COIlBidering only case. where acae property vaa initially attached. indicate 
the percentage ot these case'B in whichl 

(a) You seoured a detault lJudpent ; 
(b) You aettle4 the cue aDd ObtaSnea a recovery at lea.t 

equal to the vallie of the property attached. ~ 
(c) You aettled thecaae aDd Obte~ a,recovery le'ltban 

the 'I&1ue ot the p~ attached., ,~ 

(d) You obtained judpentaltBr the 1I.ue of Uabillty, 
daap., or both va. tried to III court or jury aDd the 
jadpent waa tor an aaount at le&It eqv.l to the value 
ot tbe property attached ~ 

Ce) You Obta1Ded jllodpent attar the 1.8ue of liability, 
""181. or bOth va. tried to a court or jury aDd tlMt 
judpent waa tor &II aaount le.. tb&D the value of the 
property attached , _ ; 

(t) TIle detendant ObtairlBd .1udpent or the acUOIl waa 41.-
1Ii'''4 w1thout JIOIIl' Obtainilll any recovery ~ 

tcq- " 

In vb&~ pe~ ot the can. where the i •• \I8of llabillty, a-p •• or 
both .. tried to a court or jury were you IlUCCS •• tul in ObtaiD1Dc a 
jadpent equal to the IDOWlt ot your claJai .... et torth in :fOal' cCIIPla1Dt' 

~ 



( 
\...... 

l 
L 

lIS'tItIJ(.1:'101S: . nia portiOll of the queatiCFJ&ire deala vith att~nt by 
W'laecared cl'elUtora in "cOllB_r" caaea. Jbe .. are ca ... where the actiOll 
in Which the writ of aU __ nt vu laaued, vaa ~ broa&ht aplnat a lolDa 
bua1nea,. 'l'he claw en Which the actien ,.. brousbt did not art.. out of the • 
turnlah1Dc of _terials, lcoda, or .ervicels to a bua1neaa~!he tp of prep
ert,. attached or 80UIht to be attached vaa: nODbua1neaa prq,ert:r. 

12. Jlave JOQ ever obtained a pre.1udpent writ of .ttacbllent iJI a cOllBaer caae' 
(check ODe &liner) 

DYe.. If "Yea," pie.ae, &liner raainiDI quutiOlla in tbla portiOll of 
the qaeetioaaa1re. 

o llo. If ·.0." pleue ald.p the re-.1D1nI qaeatiClll 1D thia portiOll 
of the qlll.tiODD&1re. Go, directly to Que.tiOll 23 011 pap 8. 

DBiRUC ... f1M: Pleaae aDlWr the reluWl11DCI· queatiClll in thil part en the baail 
Of "IfIOZ uperi&llce fMr. or CD &II aftne8 ,..arlJ 
'bull oier a (_n '\IIIe pre;tlldpezrt. .ttach-
MQt .tatlrte ... bald larply •.. WbeD the qaelUen uIta for a 
pezceDtap, pleaae 11ft .JOQr J'OUIl.l of the IippZ'Oldate or ,."'ap per-
centap. . 

Ap,pl'Old.-.tely bOIl' otten In &y!s. di\!:. .. cure the 1a.~e of a pre,1ude-
MQt writ of attactwat'(CIiiCK_ r) o Barely (lal. tblUl oace a ,ear) o Seldal (1-3 tiM.) o OccUICD,JJ,. ( .... 14 tiM.) 

o J(oder&tely (15-50 tille.) 

D. J'requotl;r (mr 50 tiM.) Stjt.te bow -.a:r tiM. __ _ 

1~. IDd1cate the percentap of c .... where JOQr act1Cll va. band 011: 
. 1 

.AD. ~a. or illpUeclcOIItract 1f1th ~ reaiclent cleteJlClant 

A 11abU1't7 for the aupport of a BpO!l .. , child, or other 
relative 

A cllWl for rent 111 au W'll&wfIIl. cleta!ner actiOll 

A claw· ap1D.t a lICIIU'ea1deD't dittellCllant 

A claw ap,1nat a clefeDdaDt who coal!! not be fOUDCl1f1thin 
the atate or 11110 concaaled bw .. lfl to aveld aemce 

) ~er (p~~ ~ci~~ ______________________ ___ 
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15. IncUcate the percentage of cues where the eount of recovery sought vas: 

Less tbaD $200 ~ 

$2OO-i499 " $500-$1,000 " • 
Over $1,000 " iOOS 

16. In what percentap ot cases where a writ vas obta1l:led val sc:ae Pl'qIerty 
initially attached (withotlt, regard !lo wether lubaequeDtl,y lIbe deteDdut 
lt1Ccelshll:y ade a claia of eDIIPt~OII or posted a release bOIId)! • 

17. Ind1cate the percentage of cases whelie tb,e, foJ..1.olr1Dc t.Jpe of Pl'Cl,Perty vas 
attached UDder a preo1udpent writ ~ at~t: 

Motor vehicle 

BaDIr. or chect1118 account 

Credit union account 

Sarlxtpand loaD association account 

Salary or vaps 

Ft1rn1ture or app111mcel 

Lite mauranee 
~r (p~ ~cit.r, __________ _ 

1001 
l.8.IDdicate the percentage of cases where the defendant secured the release of 
" u 'his-propertY '6; lIOiitlD8 aDlmderta!dlq', ~ 

. - j 

19. Indicate the percentage of cases where the detendant cla:laed hil property ''-
.... elCiIIiPt :trca attacblllent 'j " 

In ca ... where a claia of eDll(ltiOD vas 111114e, in what percentage of the 
_~ .... the exemptiOD all.cNedt ", ' 

wu.t ' itwelof Pl'qIerty were attache4 in cases vberoe the claia of BDIIption 
""vu'allOlMd (l1st t1pe. of property">! 

J 



"",,, 
.-. ....:- . 

( 
'-

20. Indicate the percentage of cases where the defendant III&de a lIotiCill to in
crean the IUIIOUllt of the lIJlderta.ldng Y'OU prov14ed to obtain the writ of 
at tacblllent " 

In what percentage of cases where such a aotiCll1 11&8 made vas the lIIOtiCill 
granted? . " 

What t:rpel of propertT were attached 1~ cases where the lIIOtiOll to increase • 
tile aount of your undertaking 11&8 s\lCcessful (list t:rpes of property), 

21. CCillsidering G:ll,y cases where .sane prCftlrty vas in1t~ attached. indicate 
the percentage of these cases in whieh: 

. Ca> You secured a default judgment 

(b> Ycu Httled the ease and obta1ne~ a recovel'3" at least 
eaual.to the value of the property attached 

(c) Tou. settled the case and obta1nef, a recOV8l'3" lei. than 
the .value of the property attac~ed . . 

(d) Tou abta1ned judpent after the baue of liability. 
A_au. or both 11&8 tried to a, court or jury and the 
ja4pent vaa tor 1m IIiowIt at l;tut equal. to the value 
of the prapertJ"' attached' . 

<e> TOIl obtained jltdpMt after the laaus of l1a'bil1ty. 
dalpa. or both 1ia1 tr1ed to a court or jury aD4 the 
judpnt vaa tor 1m IIIIOUI1t lelai than the value or the 
prqIIIrty at~ 

(t) 'l'b.e detendlUlt obtained judpent or the actiOll ".1 d11-
II1I .. d without J'OUr obtaining aW 'recovel'3" 

22. In wbat percentaae of the cases where. the i18ue of liability •. a-ael. or 
both WI tried to • cOQrt or jury .... :rou laccallful in o'bta1Iling a 
jlldpent equal to the aount of your! olam al let forth in your CCIIPl&1DU 

'. " 
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PRESENT PROCEDlJRES USED IN LIEU OF ATTACHMENT 

INSTRUCTIONS: In answering this portion of the questionnaire, ignore any legis
lation enacted by the 1972 Legislature. 

23. Indicate what, if any, substitute remedies or approaches to secure recover:;: • you now use. For example, have you been able to obtain equitable relief 
(temporary restraining order and/or preliminary injunction) or a receiver 
in sane cases? If so, in what types of cases? 

24. Have these equitable remedies or other remedies been generally satisfactory? 

DYes 

DNa 
If "No, II state why they have not been satisfactory. 

25. Rave you attempted to shorten the time to judgment by use of the sUllllllU'y. 
judgment procedure? 

DYes 

D:·\NO 
Has the SUllllllU'y judgment procedure been of any use? 

DYes 

o No 

canment OIl sumary judgment procedure: 

26. Ha-re you attempted to obtain a confession of judgment without action (Code 
of Civil Procedure Sections 1132-1135) in order to shorten the time to 
,Judgment? 

DYes 

o No 

-8-



Has the confession of judgment procedure been of.any use? 

DYes 
o No 

Comment on confession of judgment procedure: 
• 

27. Are there transactions to which the provisions of Division 9 of the Commercial 
Code (authorizing security agreements and financing statements)aapply but in 
which you (or your client) as creditor do not obtain a security interest un
der the code? 

DYes 
o No 

If "Yes," please state the nature of tile transactions and why you do not 
obtain a security interest: 

28. Has your use of the procedures set fortll in Division 9 of the CCllllllercial 
Dode increasea Since the courts ruled the present prejudgment attachment 
procedure Largely unconstitutional? 

DYes 
o No 

29. DOf;tha Division 9 procei\ures and relledies offer a aatisfactory alternative 
to prejudgment attacmae:nt in your area of concern (ass\IIIing that adequate 
procedures for judicial reposseSSion are provided to enforce any security 
agreement)? 

DYes 
o No 

If "10,· please state why not: 
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NATURE OF LEGISLATION NEEDED 

NOTE: The courts have held that the defendant has a constitutional right to an 
opportunity for a hearing on the probable validity of any claim prior to the 
levy of a writ of attachment (except in flexceptional circumstances") and that , 
all "necessaries" must be autanatlcally exempt fran attachment prior to j udgIDent. 
Moreover, most states limit the availability of the remedy of attachment to those 
situations where it is necessary to secure jurisdiction of a nonresident defendant 
or where the defendant threatens to abscond with or conceal or transfer his assets. 
In view of these facts, the Commission solicits the views of persons affected as 
to what, if any, prejudgment attachment procedures are believed to be necessary 
or deSirable. 

30. Do you believe that a,prejudgment attachment procedure satisfying the con
stitutional requirements stated above is necessary in the following types 
of cases? 

Type of case 

A defendant who cannot, be found within the 
state or who conceals himself to avoid service 

A nonreSident defendant 

A case involving "exceptional circumstances"-
defendant threatens to abscond with or conceal 
or transfer his assets 

A commercial case--action against a going business 
for materials, equipment, services, etc. fur
nished to the business -

A consumer··oase--action against individual for 
goods or services furnished to him for his own 
use or for the use of his family (SUCh as, for 
example, medical services or furniture or ap-
pliances 

A liability for the support of a spouse, child, 
or other relative 

A claim for delinquent rent in an unlawful de-
tainer case 

Other (specify ) 

-10-

Check "Yes" or "No" for 
each tll!e of case 

0 Yes 0 No 

0 Yes 0 No 

0 Yes 0 No 

DYes ONo 

DYes o No 

0 Yes 0 No 

D Yes 0 No 

D.Yes 0 No 



31. 

· . 

~. 

State the reasons why you believe a prejudgment attachment is necessary 
in the types of cases you checked in Question 30. Please give specific 
instances from your personal experience since 1971 (when prejudgment at
taohment was held generally unconstitutional) to support your views. 

, 

Would a provision permitting attorney's fees to be awarded to the plain
tiff if he recovers an amount equal to or in excess of a statutory offer 
(or an amount equal to the amount set out in his complaint) be a satis
factory substitute for prejudgment attacbment in commercial and consumer 
cases (i.e., would this sanction effectively preclude the frivolous an
swer, t~avoiding delay and permitting early utilization of post judgment 
remedies)? 

c=J Yes 

D~ 
Comment: 
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33. Please comment upon any problems you encountered under the prejudgment 
attachment procedures in effect prior to 1971. Did the provisions re
lating to release of property, third-party claims, liability on the 
undertaking, manner of levy, and claims of exemption operate satisfac
torily? If not, why not? 

• 

34. Having in mind the rights and needs of all parties, as well as the efficient 
administration of justice, please comment on what prejudgment remedies you' 
believe should be provided to a plaintiff and under what circumstances-
~, type of creditor (secured, unsecured), type of debt (size, nature), 
t~ of debtor (individual, consumer, business, nonreSident, absconding 
defendant), type of relief (seizure, lien), sanctions for tmproper use of 
remedy, and other matters that would be helpful to the Law ReVision Commis
sion in drafting legislation on prejudgment remedies. 

-~-
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