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study 36.40 - Condemnation Law and Procedure (Excess Condemnation) 

SIDWIRY 

The Commission distributed for comment its tentative recommendation re

lating to excess condemnation in August 1970. A copy of the recommendation 

is attached. See also Eminent Domain Law §§ 1240.410-1240.430. The Commis

sion received numerous comments (Exhibits I-XX) displaying mixed reactions 

to the recommendation. The object of this memorandum is to discuss only the 

major policy questions raised concerning the proposed treatment of excess 

condemnation, reserving other suggestions and comments for later consideration. 

EXISTING LAW 

When a condemnor acquires property for a project, it may need only a 

portion of the land owned by the condemnee. Severance of the condemnee's 

land may leave a small and valueless remnant for which the condemnee has 

no use, or it may leave a large remnant that will suffer substantial sever

ance damages--damages that may be so great that the condemnor will be re

quired to pay the substantial equivalent of the value of the entire parcel. 

Various condemnors have been statutorily authorized to condemn such remnants. 

These statutes vary from entity to entity, often with little or no apparent 

reason for the difference. Many of the statutes authorize the condemnation of 

the entire parcel where there is a claim for severance or consequential damages. 

The authority to condemn excess land contained in these statutory grants, how~ 

ever, is limited by the constitutional requirement of a valid public use: 

"namely, condemnation of remnants or condemnations that avoid a sUbstantial 

risk of excessive severance or consequential damages." People v. Superior 
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Court, 68 Cal.2d 206, 212, 436 P.2d 342, 65 Cal. Rptr. 342, 346 (l968)(cita

tions omitted)(a copy of this case is attached). Other special statutes 

limit excess condemnation to cases where the condemnor would be required to 

pay the substantial equivalent of the value of the entire parcel in compen

sation for the part taken and in severance damages. A challenge to the right 

to take excess land on statutory or constitutional grounds may occur at 

varying stages of pretrial litigation. 

COMMISSION'S RECOMMENDATION 

The Law Revision Commission's tentative recommendation on excess con

demnation alters existing law in several significant ways. To begin with, 

it provides a single, uniform pretrial procedure at which the right to take 

must be questioned, if at all. Next, in addition to continuing the authority 

of condemnors to take physical remnants, the recommendation limits the ex

cess condemnation authority under existing law. Under the Commission's draft, 

a condemnor may take excess land if the severance creates a substantial risk 

that the condemnor would have to pay an amount for the partial take that is 

substantially equivalent to the amount it would have to pay for a whole take. 

Moreover, if the condemnee is able to demonstrate that the condemnor has a 

reasonable and economically feasible means to avoid leaving a remnant--~, 

if there is a "physical solution" to the severance problem--the excess taking 

will not be allowed. 

The Commission's recommendation would make these standards, along with 

the uniform procedures for pretrial resolution of the right to take issue, ap

plicable to all condemnors. In addition, condemnors are given express authority 

to acquire any types of property by voluntary transaction. 
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COMMENTS ON THE COMMISSION'S RECOMMENDATION 

Of the 20 comments to the tentative recommendation that the Commission 

received, three state that they are not qualified to comment (Exhibits II, V, 

XV). Two comments indicate strong support for the proposal without exception 

or change (Exhibits I and XIII--City of Fullerton and Mr. Gleaves). All of 

the remaining 15 comments find fault with the recommendation in different 

aspects and to varying degrees. If any generalizations could be made about 

these comments, they would be: 

(1) Property owners' attorneys favor the idea that a condemnor may not 

take a financial remnant unless compensation for the partial take would be 

"substantially equivalent" to compensation for the whole take; however, they 

would place all procedural burdens on the condemnor. 

(2) Condemnors' attorneys strongly oppose the "substantially equivalent" 

test and would substitute the language of the Rodoni case: "excessive severance 

or consequential damages." 

(3) The numerous objections to pretrial determination of excess issues 

did not follow condemnor-condemnee lines but were equally distributed. On the 

other hand, there were some strong approvals of early determination of right 

to take issues. 

(4) There was some opposition to imposition of a "physical solution" by 

the court. 

"Substantially Equivalent" Test 

The major concern of most commentators was the test for permitting a taking 

of excess property. The Commission has in essence adopted a test that dupli

cates the facts in the Rodoni case: The condemnor may acquire excess property 

if there is a substantial risk that it will have to pay as much for the partial 

take as it would to acquire the whole property. 
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This test \4aS assailed as overrestrictive by most of the attorneys who 

represent public entities. The City of Los Angeles (Exhibit III) points out 

that the Rodani case arose in a rural area of the state: 

Special consideration should be given to the problems faced by the 
government in the urban areas. Excess or protective acquisitions 
are of greater necessity in cities than in rural areas. Such con
demnat.lans should be permitted even though the "substantially equiva
lent" test is not satisfied. [Exhibit III at 4.] 

The Office of the Attorney General (Exhibit VI) likewise finds the "substan-

tially equivalent" test "too stringent and not necessary to protect land 

owners from possible abuse of the power of excess condemnation." The Attorney 

General argues that the Supreme Court in Rodoni purposely avoided giving ape-

cific content to the concept of "excessive severance or consequential damages" 

because it recognized that: 

[W]hat constitutes excess severance or consequential damages will neces
sarily vary as do the facts of those cases wherein excess condemnation 
is sought. Rather than attempting to narrowly define excessive severance 
and consequential damages, the court sets reasonable limitations on the 
power of excess condemnation, namely, that the economic benefit to the 
state must be clear; that neither the economic benefit of avoiding the 
cost of litigating damages nor the fact that the condemnee claims sever
ance damages is sufficient to authorize excess condemnation. [Exhibit 
VI at 2.] 

The Department of Public Works (Exhibit VIr) echoes the thoughts of the At-

torney General: 

It occurs to the Department that the Supreme Court gave very careful 
consideration to the entire issue of excess taking and explicitly found 
that there probably were areas where excess taking was constitutionally 
justified for the public benefit even though, unlike the facts of the 
Rodoni case, the remainder was not rendered virtually valueless by the 
proposed taking and construction. In the proposed codification, the 
Commission would foreclose the application of excess takings in the 
areas envisioned by the Supreme Court to be constitutional and in the 
public interest. (Exhibit VII at 4.J 

And finally, Mr. McCormick of Rutan and Tucker (Exhibit XIV), representing local 

public agencies, indicates that the 'substantially equivalent" test is an unduly 

rough measure of justice: 
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A few dollars difference between the severance damage amount and the 
value of the remainder will operate to prevent the public agency from 
acquiring the remainder and at the same time require that agency to 
pay substantial severance damages and receive nothing in return. 
[Exhibit XIV at 1.J 

The basic argument of these comments is that there may be numerous situa-

tions where it ;Iould be just to allow the condemnor to take excess property 

even though the amount it ,Iould have to pay for a partial take, while great, 

would not be "substantially equivalent" to what it would have to pay for a 

whole take. The line drawn by the Commission is not a good measure for excess 

taking; the more general test of "excessive severance or consequential damages" 

should be adopted, leaving it to the courts to give content to this test. 

The staff is persuaded that this is a superior approach and recommends 

that the Commission adopt the "excessive damages" test, i.e., codify the test 

of the Rodoni case. This would amount to retention of existing law. Cf. 

People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1969): 

The Supreme Court, upholding the power of excess condemnation 
under Streets and Highways Code Section 104.1 (in peqpgj ex rel. Dept. 
of Public \,orks v. Superior Court, supra, 68 Ca1.2d 20 ,stated that 
the power can be exercised only if--and not unless--the trial court 
"finds" that the excess taking is justified in order to avoid "excessive 
severance or consequential damages"; such finding, the court pointed out, 
provides assurance that the taking will be for a public use and precludes 
the state "from using the, power of excess condemnation as a weapon to 
secure favorable settlements." (Id., at p. 210.) The requisite finding 
is necessarily one of fact, to be supported by the evidence. [274 Cal. 
App.2d at 222-223.J 

Pretrial Determination of Right to Take Excess 

A second major area of concern of the commentators is the Commission's 

approach to resolving the excess condemnation issue prior to trial. The Com-

mission has preserved the existing approach of pretrial resolution of the 

right to take excess property. The basic reason for pretrial resolution is 

an economic one: Since it is much less expensive and time-consuming to try a 
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whole take than it is to try a partial take, the availability of a whole take 

should be determined prior to the time of trial. 

To accomplish the pretrial determination of the right to take the excess, 

it is not possible to determine \'Ihether severance damages actually are excessive 

but only I1hether there is a "substantial risk" that they l1ill be excessive. 

The faults of this approach listed in the comments are numerous: 

(1) Pretrial determination of the likelihocd of excessive damages would 

require in effect tl10 valuation trials. 

(2) The issue involved is of a type not easily susceptible of pretrial 

determination by a lal1 and motion judge. 

(3) A judge l10uld be prejudiced by a prehearing of valuation data., and 

material from the pretrial hearing is likely to affect the valuation trial 

itself despite efforts to keep it out. 

(4) A determination that severance damages are not likely to be excessive 

will generate appeals and motions for new trial if it turns out that damages 

are excessive. 

(5) A pretrial, at which the parties are emphasizing the "risk" that they 

will lose their main case badly,is basically un€otisfactoryand calls for a spectrum 

of relevant and admissible evidence that is considerably broader than that ad

missible in a pure valuation case. 

The solution proposed by the critics of pretrial resolution of the right 

to take excess is to go through the whole valuation trial, with separate findings 

as to a whole take and a partial take, and then to determine whether the excess 

can be acquired. What are the defects of such a scheme? 

(1) Whereas it might be feasible to apply a posttrial determination of the 

right to take excess if there l1ere a before-and-after measure of valuation for 

a partial take, the Commission's determination to retain the existing scheme 

of value-plus-damages renders a posttrial determination economically impracticable. 



The posttrial determination of the right to take excess will require a trial 

of valuation for a whole take and a partial take in every excess case. Pretrial 

determination, on the other hand, would separate out those cases in which only 

a whole take valuation is required from those in which only a partial take valu-

at ion is required. 

(2) The expense of a full valuation trial in order to determine the right' 

to take the excess will be great compared with a pretrial determination that 

requires merely a court finding of substantial risk which can be accanplished 

by affidavits. 

(3) While the parties to a pretrial determination will find themselves 

in the anomalous position of arguing the risk that they will do poorly in their 

main case, the parties to a posttrial determination will find themselves in 

the even more peculiar position of having to argue in their main case the op-

posite of their own economic interests in a gamble on the excessive damage 

test. That is, the condemnor will be arguing to the jury that its project 

will cause great damages in the hope that the damages awarded will be excessive; 

if the condemnor gambles and loses, it will have cut its own throat. Likewise, 

the condemnee will be arguing to the jury that its remainder is not hurt at 

all in the hope that the damages awarded will not be excessive; the only way 

the condemnee could avoid this dilemma is to waive severance damages altogether 

although this would not be fair to him if there are real severance damages. 

(4) Early resolution of the right to take the excess, unlike posttrial 

resolution, will have the effect of encouraging settlements. Court Commis-

sioner Barry (Exhibit XVIII) of Los Angeles indicates: 

[T]he right-to-take issue has been disposed of at various stages. Fre
quently such an issue is a hang-up for settlement negotiations but once 
it is resolved, then the parties are often able to agree on valuation 
matters. 
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The various stages at which we have been able to dispose of the 
right-to-take issue have been as follows: At time of a first pretrial 
conference the issue can often be disposed of by agreement. For example, 
the condemnor may agree to reduce the size of the acquisition or may 
agree to substitute access if that is the problem. o~the condemnee 
may withdraw the issue upon becoming convinced that in a particular 
case he does not have a justiciable issue. If there is no agreement, 
then dates are fixed for filing of briefs in advance of a non-jury trial. 
The investigation and research that is required for a brief brings about 
a more informed approach that often results in the issue being conceded. 
If it is not conceded then the non-jury trial is had and the appraisal 
reports are thereafter prepared on the basis of the court's determina
tion. Because of the mutuality that has been achieved in that respect, 
settlements often follow--usually when the valuation data is exchanged 
at time of final pretrial. 

The procedures we follow are not being recited in this letter for 
the purpose of urging their adoption on a statewide basis but simply 
as an illustration of ho" we solve the problem you have referred to with 
reference to the right-to-take issue and why it is logical that such an 
issue be disposed of in the early stages of the proceedings. [Exhibit 
XVIII at 2-3.J 

ConSidering the merits and demerits of pre- or posttrial determination 

of the right to take the excess, the staff believes that the Commission's 

tentative pretrial scheme is superior to a posttrial determination. It should 

be recognized that the pretrial determination scheme represents the present 

practice, and we see no good reason to change the present practice. While 

pretrial determinacion may require some added costs, these costs are insig-

nificant compared "ith the trial time and costs for a partial take case where 

only a "hole take was needed. And the procedural advantages of pretrial deter-

mination--greater settlement possibilities, more· rational trial positions of 

the parties--far outweigh any procedural disabilities such a determination 

would engender. 

"Physical Solution" Requirement 

In the staff's opinion, a key provision of the entire excess condemnation 

recommendation is the requirement that the condemnor not take the excess if 

the defendant proves that the condemnor has a "reasonable, practicable, and 
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economically sound" means of avoiding or reducing the excessLre damages. A 

typical example of this would be provision of substitute access to land- or 

water-locked property. 

This provision received the general approval of most commentators. 

There were, however, several strong objections to the physical solution pro-

vision. The City of Los Angeles (Exhibit III) objected "strenuously" to the 

provision, stating that it should be eliminated: 

It would appear that the effect of this section is to give the court 
the power to compel cities, counties and the state to build roads which 
would not otherwise be constructed. The court could require a byroad 
to be constructed to a land-locked parcel which road may be unneeded 
except for the use of one owner. The comment points out that the court 
should consider matters other than the cost of building the byroad as 
compared to the value of the real property. The comment says the court 
should "consider questions of maintenance, hardship to third persons, 
potential dangers and so on." We question whether it is sound govern
mental policy to give the court the power to make these determinations 
rather than the elected or appointed officials who are responsible to 
the people. A court may determine that there are no "potential dangers" 
from a particular road. However, if the judge is incorrect it will be 
the city, county or state that will pay the damages resulting from im
proper design or insufficient maintenance. [Exhibit III at 3.J 

A minority of the Southern Section of the State Bar Committee (Exhibit 

xx) also believed that the physical solution provision was undesirable: 

(a) it opens the door to evidence which amounts to second guessing 
of the design engineer; 

(bl a "reasonable, practicable and economically sound means of 
avoiding or substantially reducing the damages" on the property sub
ject to the case being tried, may also be one that merely shifts the 
damages to the other nearby properties, i.e., as in flood control and 
drainage facilities; 

(cl it could result in an extensive battle of expert witnesses 
presented by both sides, after which the court would have to resolve 
conflicting expert opinion on such technical matters as engineering, 
drainage hydrology and the economics of various types of construction 
in addition to the relative values of other properties. [Exhibit XX 
at 4. J 
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The staff believes the court is fully competent to evaluate and rule 

upon evidence of a technical nature and that the beneficial aspects of the 

physical solutions doctrine make it worth the risk that the court will make 

an unsound decision. The staff does agree, however, that it may be poor 

policy to impose liability on the condemnor for any damages caused by the 

operation of a court-ordered improvement. perhaps an indemnity provision 

of the sort the staff is considering for incorporation in the compatible use 

area should be drafted to provide immunity to the condemnor. 
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# 36.40 Revised 1/29/70 

TENTATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

EXCESS CONDEMNATION--PHYSICAL AND FINANCIAL REMNAIf.I'S 

BACKGROUND 

In the broadest sense, "excess condemnation" includes any taking of 

property that is not to be actually devoted to the particular public work or 

improvement for which property is being acquired. In the more narrow sense 

usually intended by courts and legal writers, the term refers only to the 

taking of property which the condemnor intends, at the time of the taking, 

eventually to sell or otherwise dispose of to private persons. Excess 

takings of this latter type are generally recognized to fall within one of 

three categories, depending upon the situation of th~ land and the purpose 

of the condemnor: (1) "protective" condemnation, (2) "remnant" condemnation, 

and (3) "recoupment" condemnation. In protective ccmdemnation, the condemnor 

acts to protect the utility, safety, or beauty of a public improvement by 

taking adjacent land, sometimes for resale to priv~te peraons on condition 

that future owners refrain from deleterious uses of the property. In 

remnant condemnation, the condemnor needs only a portion of a parcel for the 

improvement, but takes the entire parcel to avoid leaving a useless remainder 

or the payment of excessive severance damages. In recoupment condemnation, the 

condemnor takes land it considers to be "benefited" by the proposed improve

ment in an effort to recoup the value of such benefits through resale to 

private persons. 

This recommendation relates only to the .second of these categories: 

"remnant" or "remnant-elimination" condemnation. It does not deal with 
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"protective" condemnation as authorized in Califo'nia by Section 14-1/2 

of Article I of the Constitution* and various statutory provisions. Neither 

does it consider the theory or practice of "recoupment" condemnation--an 

activity generally denounced as unconstitutional for lack of the requisite 

public use, benefit, or purpose. 

The land actually needed for a public improvement often consists of 

only a portion of various individual parcels. This is most often the case 

where the location and physical extent of the project are determined by 

engineering and functional considerations. For example, condemnation of 

only the portions actually required for the construction of a new street or 

highway often would leave a string of relatively small, odd-shaped strips 

and wedges in private ownership. These "physical" remnants would be virtually 

useless in private handsj but, if the entire parcels were condemned, the 

condemnor could often consolidate the remnants and return them to private 

ownership in usable condition. OccaSionally, remnants of p.ppreciable size 

would be rendered economically useless if only the portion of the parcel 

needed for the public improvement were acquired. This situation arises, 

for example, where a large portion of a parcel is landlocked or water locked 

by a highway or water project. Condemnation of these "financial" remnants 

permits the condemnor to avoid having to pay severance damages substantially 

equal to market value and, at the same time, acqucring ~n.'0stantlally; less than 

the entire parcel. Nonetheless, providing the proper scope and a means 

of implementing an appropriate authority to condemn such physical aI" 

financial remnants has not proven to be an easy matter for either courts 

* The Constitution Revision Commission bas recommended the ~-~eal of 
Section 14 1/2 as unnecessary. 
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or legislatures. l 

Generally speaking, California's condemnors with any substantial need 

therefor have been granted specific statutory authority to engage in remnant 
2 

condemnation. These statutes vary from agency to agency, otten with little 

or no apparent reason for the difference. 3 All, however, clearly authorize 

takings of physical remnants and takings of this sort rarely cause the 

courts much difficulty. 4 

Moreover, the California Supreme Court has recently held that statu-

tory authority for remnant condemnation may include authority to condemn 

"financial" remnants. In People v. Superior Court, commonly known as the 

1. The material presented here only highlights the most critical aspects 
of the relevant background. For a more complete presentation of this 
background, the reader is referred to the background study prepared 
for the Commission. See Matheson, Excess Condemnation in California: 
Proposals for statutory and Constitutional Change, 42 So. Cal. L. Rev. 
421 (1969). See also Capron, Excess Condemnation in California--A 
Further Expansion of the Right to Take, 20 Bastings L. J. 571 (1969). 

L. E.g., Code Civ. Proc. § 1266 (city and county highway authorities); 
Sts. & Hwys. Code § 104.1 (Department of Public Works); water Code 
§ 254 (Department of Water Resources), § 43533 (water districts). 

3. For example, the remnant-condemnation authority of the follOWing 
adjoining flood control and water districts varies with no apparent 
justification. Compare San Diego County (Water Code App. § 105-6(12» 
and Orange County (Water Code App. § 36-16.1); Alameda County (Water 
Code App. 55-28.1) and Santa Clara County (Water Code App. § 60-6.1). 

4. E.g., Kern County Union High School Dist. v. McDonald, 180 Cal. 7, 
1'79 P. 180 (l919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 

914 (1952). 

-~-



Rodoni case,5 The Cali~ornia Supreme Court upheld a remnant taking ~or the 

single purpose of "avoid[ing] a substantial risk of excessive severance or 

consequential damages." The Department of Public Works condemned 0.65 acres 

of a parcel which exceeded 54 acres in size for the construction of a free-

way through farmland in Madera County. In doing so, however, the Department 

had to cut across the only access road to the parcel, rendering it landlocked 

and presumably of little economic wlue. Fearing that it would have to pay 

severance damages for the remainder equal to its original market value, the 

Department sought to condemn the 54-acre remainder under Section 104.1 of 

the Streets and Highways Code. That section authorizes the taking of an 

entire parcel in the course of state highway construction whenever "the 

remainder is to be left in such shape or condition as to be of little value 

to its owner, or to give rise to claims or litigation concerning severance 

or other damage . . . " 
6 

According to the majority opinion: 

Although a parcel of 54 landlocked acres is not a physical 
remnant, it is a financial remnant: its value as a landlocked 
parcel is such that severance damages might equal its value • • 
There is no reason to restrict . • . [remnant takings to] parcels 
negligible in size and to refuse to apply it to parcels negligible 
in value. 

In the present case the entire parcel can probably be condemned 
for little more than the cost of taking the part needed for the high
way and paying damages for the remainder. It is sound economy for 
the state to take the entire parcel to minimize ultimate costs. 

Under these circumstances excess condemnation is constitutional. 

5. Roy and Thelma Rodoni were owners of the parcels in question, and the 
initial stages of the litigation were conducted under their names. 
~ People v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 (1966). 
When the Rodonis' contentions were upheld by the trial court, the 
condemnor petitioned for a writ of mandate orderin6 that court to 
proceed with the trial of the original complaint or in the alternative 
for a writ of prohibition forbidding the court from proceeding in 
accordance with its original order. People v. S~erior Court, 68 Cal.2d 
206, 210, 436 P.2d 342, 345, 65 Cal. Rptr. 342, 345 (1968). 

6. ~ at 212-213, 436 P.2d at 346-347, 65 Cal. RPtr. at 346-347. 



The Rodoni decision necessitates substantial revision of California 
7 

remnant-condemnation statutes. According to the court: 

[These statutes] may reasonably be interpreted to authorize only 
those excess condemnations that are for valid public uses; namely, 
condemnation of remnants [citations omitted) or condemnations 
that avoid a substantial risk of excessive severance or cOnsequential 
damages. 

Certain provisions of the statutes referred to appear clearly to violate 

the Rodoni constitutional standards, as where authority to take depends only 
8 

on a mere assertion of severance damage claims or a mere showing of ~Gc 
9 

to the remainder. Other proviSions app~ar to fall within the Rodoni cri-

teria, as where the condemnor n~y take only remainders that are of little 
10 

or no value to the owner or are in such damaged condition as to require 
11 

payment of compensation equal to the value of the entire parcel, but may 

fall short of the full scope of remnant-condemnation powers now recognized 

by the California Supreme Court. In any case, all of these provisions are 

in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors. 

7. ~. at 212, 436 P.2d at 346, 65·Cal. Rptr. at 346. 

8. Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county 
highway authorities); Water Code § 254 (Department of Water Resources), 
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources), 
§ 43533 (water districts). 

9. Hater Code App. § 28-16 5/8 (Los Angeles County Flood Control District), 
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside 
County Flood Control and Water Conservation District), § 49-6.1 (San 
Luis Obispo County Flood Control and Water Conservation District), 
§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Santa Clara 
County Flood Control and Water Conservation District), § 74-5(12.1) 
(Santa Barbara County Flood Control and Water Conservation District); 
see also Water Code App. § 28-16 3/4 (Los Angeles County Flood Control 
District) . 

10. Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 (county 
highway authorities); Hater Code § 254 (Department of Water Resources), 
§ 8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources), 
§ 43533 (water districts). 

11. Code Civ. Proc. § 1266 (city and county highway authorities); Water 
Code App. § 105-6(12)(8an Diego County Flood Control District). 
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In the Rodoni decision, the Court explicitly recognized the two 

problems that have most often been thought to inhere in a broad authority 

to engage in remnant-elimination condemnation: (1) the possibility that the 

power will be used coercively by the condemnor in all partial taking cases 

and (2) the sub rosa opportunity afforded condemning agencies to engage in 

"recoupment" condemnation. With respect to the first matter, the court 

concluded: 

We also hold, however, that it [the trial court] must refuse to 
condemn the property if it finds that the taking is not justified 
to avoid excessive severance or consequential damages. The latter 
holding will assure that any excess taking will be for a public 
use and preclude the department from using the power of excess 
condemnation as a weapon to secure favorable settlements. 

The Court dismissed the question of "recoupment" as follows: 

Nor does section 104.1 authorize excess condemnation for recoup
ment purposes, as the term is used in those cases that disfavor 
it. The statute does not authorize the state to condemn for the 
sole purpose of taking lands enhanced by the improvement in order 
to recoup that increase in value or for the sole purpose of 
developing the area adjacent to the improvement for a profit. 
[Citation omitted.] The department's purpose is to avoid the 
windfall to the condemnee and the substantial loss to the state 
that results when severance damages to a severed parcel are 
equal to its value. 
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RECOMMENDATION 

The authority to acquire physical or financial remnants can be of 

substantial benefit both to public entities and their taxpaying citizens 

and to tbe owners of such property. The Commission concludes, therefore, 

that public entities should be given such authority but that a procedure 

should be provided to assure that the authority will not be abused. 

Accordingly, the Commission recommends: 

1. Uniform statutory provisions, covering all public entities, should 

be enacted to replace the numerous and diverse statutes that now provide 

specific authority to engage in remnant condemnation. Both the number and 

diversity of these statutes lack any justification. On the other hand, 

nongovernmental condemnors (essentially public utilities), have no statutory 

authority to acquire excess property and no change in this regard is 

recommended. 

2. Public entities should be given express statutory authority to 

acquire both physical and financial remnants by voluntary transactions, to 

dispose of the reffi-'1rults, a"d to credIt the proceeds therefrom to the fund 

available for the acquisition of property being acquired for the public 

project. Inasmuch as this authority would only permit voluntary acquisitions, 

it could hardly be detrimental to either side. On the contrary, it could 

substantially bonefit both the public entity and the property owner. The pro

cess of appraising, negotiating, and--if necessary--litigating the elements of 

severance damage in a partial taking case often proves considerably more 

difficult and costly than determining and paying the fa:!.r market value of the 

entire parcel. Authority to acquire the entire parcel permits both sides 

to avoid this expense. In addition, this authority will be of assistance in 

cases where the property owner otherwise would be left with property for 
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which he has no use and would himself have to bear the cost of disposition 

of the property. 

3. A public entity should be authorized to condemn the remainder, or 

a portion of the remainder, of a larger parcel of property if it is a true 

physical remnant or if the taking poses a substantial risk that the entity 

will be required to pay in compensation an amount substantially equivalent 

to the value of the entire parcel. The Rodoni decision held that "condem

nations that avoid a substantial risk of excessive severance or consequential 

damages may constitutionally be authorized." However, it is difficult to 

determine what the court meant to include within the term "excessive 

severance or consequential damage." The Court seemed to make clear that 

total parcel takings are not justified merely (1) to avoid the cost and 

inconvenience of litigating damages; (2) to preclude the payment of damages, 

including damages substantial in amount, in appropriate cases; (3) to coerce 

the condemnee to accept a lesser value for the property actually needed for 

the project; or (4) to afford to the condemnor an opportunity to "recoup" 

damEiges or 1.Illl'ecognized benefits by speculating as to the future 

market for the property. The statutory test should make it clear that, in 

general, a usable and generally saleable piece of property is neither a 

phySical nor financial remnant even though its "highest and best use" has 

been downgraded by its severance or a controversy exists as to its best use 

or value after severance. However, if it is totally landlocked, reduced 

beneath minimum zoning size, rendered unusable for any of its plausible 

applications, or made to be of significant value to only one or a few persons 

(~ adjoining landowners), it should be considered a "remnant" irrespec

tive of its size. 

4. The resolution, ordinsnce, or declaration authorizing the taking 

of a remainder, or portion of a remainder, should be given the effect of a 
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presumption affecting the burden of producing evidence (Evidence Code 

Sections 603, 604). The basic burden of proof to establish the facts 

that bring the case within the statutory authorization should be left 

with the condemnor. 

5. The condemnee should be permitted to contest the "excess" taking 

upon the grounds that the condemnor has a reasonable and economically 

feasible means of avoiding the leaving of a remnant that is either un

usable or valueless. l2 If the court should find that such a practicable 

"physical sOlution" is available, the remainder, or portion of the remainder, 

sought to be taken should be deleted from the proceeding. 

6. Finally, existing procedures should be clarified by specifying 

that either party may obtain a judicial determination of the right-to-take 

issue in excess takings before the valuation trial. 

12. For example, condemnees should be permitted to avoid the taking of the 
entire parcel where the condemnor, through the taking of access ease
ments or the construction of access roads or structures, could econom
ically reduce or eliminate the damage to the remainder. The condemna
tion of property by a public agency to provide access to a parcel 
landlocked by its 0>-70 project "ould be a vali6: taking for a pubJ.ic use, 
and separate proposals have been prepared by 'ohe law Revision Commis
sion to make California's statutory authority for such takings explicit 
and uniform. 
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PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by the 

enactment of the following legislation:* 

* The Commission is presently engaged in the task of preparing a compre
hensive statute relating to eminent dOlll9.in. For convenience, the 
legislation proposed here is numbered with reference to that statute. 
It should also be noted that the repealed sections do not include 
the ma~ uncodified sections dealing with special districts. The 
latter sections will be dealt with at a future time. 
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COMPREHENSIVE STATUTE § 420 

Division 4. The Right to Take 

Chapter 7. Excess Condemnation 

§ 420. voluntary aCll.uisition of physical or financial remnants 

420. Whenever a part of a larger parcel of property is to 

be aCll.uired by a public entity for public use and the remainder, 

or a portion of the remainder, will be left in such size, shape, 

or condition as to be of little value to its owner or to give 

rise to a claim for severance or other damages, the public entity 

may acquire the remainder, or portion of the remainder, by any 

means expressly consented to by the owner. 

Comment. Section 420 provides a broad authorization for public 

entities to acquire physical or "financial" remnants of property El 

voluntary transactions, including condemnation proceedings initiated 

with the consent of the owner. Compare Section 421 and the CODIDent to 

that section relating to the condemnation of remnants. The language 

of this section is similar to that contained in former Sections 104.1 

and 943.1 of the Streets and Highways Code and Sections 254, 8590.1, 

11575.2, and 43533 of the water Code [all to be repealed]. Inasmuch as 
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COMPREHENSIVE STATUTE § 420 

exercise of the authority conferred by this section depends upon the 

consent and concurrence of the property owner, the language of the sec

tion is broadly drawn to authorize acquisition whenever the remnant 

would have little value to its owner (rather than little market value 

or value to another owner) or would give rise to a "claim" for "damages" 

(rather than raise a "substantial risk" that the entity will be required 

to pay an amount substantially equivalent to the amount that would be 

required to be paid for the entire parcel). Compare Dep't of Public 

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 

(1968); La Mesa v. TWeed & Gambrell Planing Mill, 146 Cal. App.2d 762, 

304 P.2d 803 (1956). This section does not specify the procedure to be 

followed by the entity in disposing of the property so acquired. That 

matter is provided for by Section 422. See Section 422 and Comment 

thereto. 
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COMPREHENSIVE STATUTE § 421 

The !tight to Take 

§ 421. Condemnation of physical or financial remnants 

421. (a) Whenever a part of a larger parcel of property is 

to be taken by a public entity through condemnation proceedings 

and the remainder, or a portion of the remainder, will be left in 

such size, shape, or condition as to be of little market value or 

to give rise to a substantial risk that the entity will be required 

to pay in compensation an amount substantially equivalent to the 

amount that would be required to be paid for the entire parcel, the 

entity may take such remainder, or portion of the remainder, in 

accordance with this section. 

(b) The resolution, ordinance, or declaration authorizing the 

taking of a remainder, or a portion of a remainder, under this sec

tion and the complaint filed pursuant to such authority shall specif

ically refer to this section. It shall be presumed from the adoption 

of the resolution, ordinance, or declaration that the taking of the 

remainder, or portion of the remainder, is justified under this sec

tion. This presumption is a presumption affecting the burden of pro

ducing evidence. 
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COMPREHENSIVE STATUTE § 421 

(c) If the condemnee desires to contest the taking under 

this section, he shall specifically raise the issue in his answer. 

upon motion of either the condemnor or the condemnee, made not 

later than 20 days prior to the day set for trial of the issue of 

compensation, the court shall determine whether the remainder, or 

portion of the remainder, may be taken under this section. If the 

condemnee does not specifically raise the issue in his answer, or 

if a motion to have this issue heard is not timely made, the right 

to contest the taking under this section shall be deemed waived. 

(d) The determination whether the remainder, or portion of 

the remainder, may be taken under this section, shall be made before 

trial of the issue of compensation. If the court's determination 

is in favor of the condemnee, the taking of the remainder, or portion 

of the remainder, shall be deleted from the proceeding, and upon 

trial of the issue of compensation no reference shall be made to the 

fact that the public entity previously sought to invoke this section 

to acquire the remainder, or portion of the remainder. 

(e) The court shall not permit a taking under this section 

if the condemnee proves that the public entity has a reasonable, 

practicable, and economically sound means of avoiding or sub

stantially reducing the damages that might cause the taking of the 

remainder, or portion of the remainder, to be Justified under sub

division (a). 
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COMPREHENSIVE STATUTE § 421 

(f) Nothing in this section affects (1) the privilege of the 

entity to abandon the proceeding or abandon the proceeding as to 

particular property, or (2) the consequence of any such abandonment. 

Comment. Section 421 provides a uniform standard and a uniform 

procedure for determining whether property may be taken to eliminate 

physical and financial "remnants." With respect to physical remnants, see 

Kern County High School Dist. v. McDonald, 180 Cal. 7, 179 p. 180 (1919); 

People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the 

concept of "financial remnants," see Dep't of Public Wo:~ks v. Superior 

Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968); People v. 

Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. (1969); People v. 

~, 256 Cal. App.2d 288, 63 CaL Rptr. 905 (1967); Iil. Mesa v. Tweed 

& Gambrell Planing Mill, 146 Cal. App.2d 762, 304 P.2d 803 (1956). See 

generally 2 Nichols, Eminent Domain § 7.5122 (3d ed. 1963); Capron, 

Excess Condemnation in California--A Further Expansion of the Right to 

~, 20 Ji:lstings L.J. 571 (1969); Matheson, Excess Conde:nnstion in Cali

fornia: Proposals for Statutory and Constitutional C!lange, 42 So. Cal. 

L. Rev. 421 (1969). This section supersedes Section 1266 of the Code of 

Civil Procedure, Section 104.1 and 943.1 of the Streets and Highways Code, 
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COMPREHENSIVE STATUTE § 421 

Sections 254, 8590.1, 11575.2, and 43533 of the water Code, and various 

sections of special distri ct laws. 

Subdivision (a). It should be noted preliminarily that the terms 

"larger parcel" and "entire parcel" are not synonymous. "larger parcel" 

refers to the original, contiguous, unified parcel held by the condemnee. 

See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal. 

App.2d 288, 63 Cal. Rptr. 905 (1967). "Entire parcel" refers to the 

entire parcel sought to be acquired by the condemnor; this includes the 

part taken for the improvement itself and the remainder, or portion of 

the remainder sought to be acquired uDder this section. The term "por

tion of the remainder" is used in various subdivisions of this section 

to allow for the case in which a taking affecting a parcel leaves more 

than one remnant (e.g., the complete severance of a ranch by a highway). 

In certain cases, the taking of only one remnant (~, "a portion of 

the remainder") might be justified. The term does not mean or refer to 

artificially contrived "zones" of damage or benefit sometimes used in 

appraisers' analyses. 
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COMPREIMlSIVE STATUTE § 421 

Subdivision (a) undertakes to provide a common sense rule to be 

applied Qy the court in determining whether physical remnants (those of 

"little market value") or financial remnants (those raising a "substantial 

risk" that assessed damages will be "substantially equivalent" to value) 

may be taken. The test is essentially that stated as a matter of con

stitutional law in Dep't of Public Works v. Superior Court, supra, except 

that the confusing concept of "excessive" damages is not used and 

"sound economy" alone, or an estimate as to "sound econom;y" on the part 

of the condemnor, is not made a basis for total-parcel takings. As the 

SUpreme Court made clear in that decis:'on, such takings are not justified 

(1) to avoid the cost and inconvenience of litigating damages; (2) to 

preclude the payment of damages, including damages sub3tantial in amount 

in appropriate cases; (3) to coerce the condemnee to accept whatever value 

the condemnor offers for the property actually needed for the project; or (4) 

to afford the condemnor an opportunity to "recoup" damages or unrecognized 

benefits Qy speculating as to the future market for the property not 

actually devoted to the public work or ilIlprovement. In general, a usable 

and generally salable piece of property is neither a physical nor financial 

remnant even though ita "highest and best use" has been downgraded by its 

severance or a serious controversy exists as to its best use or value 
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COMPREHENSIVE STATUTE § 421 

after severance. See,~, La Mesa v. Tweed & Gambrell Planing Mill, supra; 

State Highway Commission v. Chapman, 446 p.2d 709 (Mont. 1968). However, if 

it is totally "landlocked" and no physical solution is practical, or 

reduced beneath minimum zoning size and there is no reasonable probability 

of a zOning change, or rendered unusable for any of its plausible appli-

cations, or made to be of significant value to only one or a few persons 

(e.g., adjoining landowners), it is a "remnant" irrespective of its size. 

See, e.g., Dep·'t of Public Works v. Superior Court, supra; State v. Buck, 

226 A.2d 840 (N.J. 1968). The test provided by subdivision (a) is the 

objective one of marketability and market value generally of the remainder, 

rather than "value to its owner" as specified in Section 420 (which 

authorizes the purchase of remnants) and certain superseded provisions 

such as former Section 104.1 of the Streets and Highways Code. See State 

Highway Commission v. Chapman,~. The term "substantial risk" and 

the concept of "substantial" equivalence of damages and value are taken 

directly from Dep't of Public Works v. Superior Court, supra. ObViously, 

those general terms are only guides to the exercise of judgment on the 

part of the court. They are intended to serve as such, rather than to 

indicate with preCision the requisite range of probability or the close-

ness of arithmetical amounts. 
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COMPREHENSIVE STAWTE § 421 

Subdivision (b). Although this subdivision requires a 

specific reference in both the resolution ani the complaint to 

Section 421 as the statutory basis for the proposed taking, 

it does not require either the recitation or the pleading of the facts 

that may bring the esse within the purview of the section. See People 

v. Jarvis, supra. The resolution (or ordinance or declaration) is given 

the effect of raising a presumption that the taking is justified under 

this section. Thus, in the absence of a contest of that issue, the 

subdivision pel1l!its a finding and judgment that the remainder be taken. 

However, the presumption is specified to be one affectil1..g the burden of 

producing evidence (see Evidence Code Sections 603, 604), rather than 

one affecting the burden of proof (see Evidence COde Sections 605, 606). 

Accordingly, the burden of proving the facts that bring the esse within 

the section is left with the plaintiff (~, the condemnor). See 

People v. Van Garden, 226 Cal. App.2d 6]4, 38 Cal. Rptr. 265 (1964); 

People v. O'Connell Bros., 204 Cal. App. 34, 21 Cal. Rptr. 890 (1962). 

In this respect, the subdivision eliminates any greater effect that 

might be attributed to the resolution (compare People v. Chevalier, 52 

Cal.2d 299, 340 P.2d 603 (1959» or that might be dre'wn from a legisla

tive (see Los Angeles County v. Anthony, 224 CaL A~.2d 103, 36 CaL 

Rptr. 308 (1964» or administrative (see San Mateo County v. Barto1e, 

184 CaL App.2d 422, 7 Cal. Rptr. 569 (1960» determination or declara-

tion a s to "publi c us e. " 
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COMPREHENSIVE STATUTE § 421 

§ubdivislons (c) and (d) .. Remnant-<=liminahon condemnation inevitably 

raises the problem of requiring both condemnor and condeIDi1ee to assume one 

position as to the right-to-take issue and an op:?osing position in the 

valuation trial. Thus, to defeat the taking, the property owner logically 

contends that the reL::'.inder is usable and valuable, but 'to obtain maximum 

severance damages, his contention is the converse. To sustain the taking, 

the condemnor emphasizes the severity of tl:e damage to the remainde.':, but 

if the right-to-trute ~ssue is lost, its position in the ~artial-taking 

valuation trial is reversed. Under decisional 1m" the r",gc":;-to-t~.ke issue 

as to remnants has been disposed of at various stages. See, ~~, Dep't of 

Public Works v. Superior CoUl~, supra (man~amus £8 to prelirinary adverse 

decision by trial court); People v. Nyrin, supra (appeal from cond=mnation 

judgment as to tria.l motion to delete remnant); People v. carvi8, supra 

(appeal from condemnation judgment as to motion prior to pre .. ·tri'Oll to add 

remnant); La Mesa v. Tweed &. Gambrell Planing Mill, supra (appeal from 

condemnation judgment follo,ring post-t.rial attempt to mne:ld complaint to add 

remnant). To obviate this procedur;:ll coni'usion and jousting, subdivision (c) 

makes clear that either party is entitled to demand 3 de' .. ermination by the 

trial court o:~ the right-to-take issue before the valuatIon trial. Moreover, 

failure to make such demand shall be deemed a waiver of this issue. Sub

divisions (c) and (d) make no change in existing law as to the appellate 

remedies (appeal from final judgment of condemnation, prohibition, mandamus) 

that may be available as to the trial court's determin~tion. However, these 
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COMPREHENSIVE STATUTE § 421 

subdivisions do not contemplate that results of the valuation trial as to 

values, damages, or benefits may be invoked either in post-verdict proceedings 

in the trial court or on appeal to disparage a determination of the right-to

take issue made before the valuation trial. Such a determination is neces

sarily based on matters made to appear at the time it is made and it should 

be judged accordingly. 

The preliminary hearing will be concluded and a determination reached 

prior to the trial of issue of compensation. Where the court's determination 

is in favor of the condemnee, the taking of the remainder, or portion of the 

remainder should be completely removed from the proceeding. Moreover, sub

division (d) specifically forbids reference in the valuation trial to the fact 

that the condemnor sought to take under this section. Whether specific 

evidence introduced at the preliminary hearing may be used for impeachment or 

other purposes at the valuation trial should be determined under the usual 

rules of evidence (see below). However, subdivision (d) makes clear that it 

is improper to refer directly or indirectly to the resolution, pleadings, or 

other papers on file to show that the condemnor previously sought to invoke 

this section to take the entire parcel. For a somewhat analogous provision, 

see Code of Civil Procedure Section 1243.5(e)(amount deposited or withdrawn 

in immediate possession cases). 

Subdivision (el. This subdivision permits the condemnee to contest a 

taking under this section upon the grounds that a "physical solution" 

could be provided by the condemnor as an alternative to either a total 
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• COMPREHENSIVE STATUTE § 421 

taking or a partial taking that would leave an unusable or unmarketable 

remainder. In at least a few cases, the condemnee may be able to demonstrate 

that, given construction of the public improvement in the manner proposed, 

the public entity is able to provide substitute access or take other steps 

that would be equitable under the circumstances of the particular case. If 

he can do so, subdivision (e) prevents acquisition of the remainder. Clearly, 

in almost every case, some physical solution would be possible. Subdivision 

(e), however, requires that the solution also be "reasonable, practicable, 

and economically sound. H To be "economically sound," the proposed 

solution must, at a minimum, reduce the overall cost to the condemnor of 

the taking. Thus, the cost of the solution plus cOlllPensation paid tor the 

part taken plus any remaining damages must ~ exceed the amount that 

would be required to be paid if the entire parcel were taken. The court 

should, moreover, consider questions of maintenance, hardship to third 

persons, potential dangers, and so on, in determining whether the solution 

1& also "reasonable and practicable." 

Subdivision (f). Subdivision (f) makes clear that the procedure 

provided by this section has no bearing upon the privilege to abandon or 

the consequences of abandonment. The subdivision makes no change in existing 

law. See Section 1255& and People v. Nyrin, 256 Cal. App.2d 288, 63 Cal. 

Rptr. 905 (1967)· 
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COMPREHENSIVE STATUTE § 422 

The Right to Take 

§ 422. Disposal of acquired pgysical or financial remnants 

422. A public entity may sell, lease, exchange, or otherwise 

dispose of property taken under Section 420 or Section 421 and may 

credit the proceeds to the fund or funds available for acquisition 

of the property being acquired for the public work or improvement. 

Nothing in this section relieves a public entity from complying 

with any applicable statutory procedures governing the disposition 

of property. 

Comment. Section 422 authorizes the entity to dispose of property 

acquired under Sections 420 and 421. 
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CODE OF CIVIL PROCEDURE § 1266 

Sec. Section 1266 of the Code of Civil Procedure is repealed. 

12~~~--waeBevep-laaa-i6-t9-ee-eeaaemBea-ey-a-e9tiBty-eF-eity 

fep-tke-eetae~i6kmeBt-ef-aBlf-etPeet-eF-sigkway;-iBel~aiBg-e~pe66 

sigkways-aaa-~eewaY6;-aaa-tse-takiBg-ef-a-~pt-ef-a-~Pee~-ef-laaa 

ey-s~ek-eeaaemBiBg-a~tseFity-we~a-leave-tse-~emaiBaeF-tSeFeaf-iB 

~ek-6iee-eF-eSa~e-aF-eeBaitieB-a6-te-Pe~RiFe-6~ek-eeBaemaep-te-~y 

iB-eampeB6atieB-faF-tke-takiBg-af-~eB-papt-aB-am9~Bt-e~~1-te-tke 

faip-aBa-Fea69Bae~e-val~e-ef-tse-waele-~Fee~;-tse-FeselRtaeB-af 

tke-geveFBiBg-eeay-ef-tke-eity-eF-ee~Bty-may-~eviae-feF-tae-takiBg 

ef-tke-wkele-ef-~eB-~apeel-aBa-~~eB-tse-aa~ti9B-ef-aBY'6ues 

peBe~RtieB-it-BBall-ee-aeemea-Beees6aFY-fep-tke-~e~ie-~6ey-aeBefit, 

safetYl-eeeBemy;-aBa-geBepa~-welfaPe-tSat-~ea-eeBaemBing-aRtk9Fity 

ae~RiPe-tke-vkele-9f-6~ek-~Feel~ 

Comment. Section 1266 is superseded by Section 421 of the Comprehensive 

Statute. 
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CODE OF CIVIL PROCEDURE § 1266.1 

Sec. Section 1266.1 of the Code of Civil Procedure is 

repealed. 

~~~~~--A-ee~~y-ep-a-ei~y-may-ae~~tpe-laBa-By-gf1~-ep-~~eka6e 

~em-~ka-8WBep-~aepee~-f9P-asy-9~-~ke-)YF~96e6-eBQSeP8~eQ-iB-iee~i9& 

1~8-ef-~ais-eeQe~ 

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen

sive Statute. 
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STREETS & HIGHWAYS CODE § 104.1 

Sec. S~ction 104.1 of the Streets and Highways Code is 

repealed. 

iB4.i.--WfteFeVeF-a-~aFt-&f-a-~e=eei-e~-iaBa-~s-te-Se-takeB-~eF 

state-ft~gHway-~ti%'~es-aHa-t~e-FemaiHaeF-~s-te-ee-ie~-~H-s~eft-sfta~e 

eF-eeaa~tiea-as-te-ee-e~-iittie-vai~e-te-~ts-owHe~,-er-te-gi.e-F~se 

ts-ela!ms-eF-~~~!ga~!9B-esBeeFR~Bg-seyeF8Ree-&F-etaeF-aamagej-tae 

ae,aFtmeBt-may-ae~~~Fe-tBe-Vfteie-,e=eei-aRa-may-seii-tae-Fema~BaeF 

sF-may-exeeaage-tae-saae-fsF-staeF-,Fe,eFtY-Beeaea-fsF-state-ft~gftvay 

'QFPsses. 

Comment. Section 104.1 is superseded by Sections 420 through 422 of the 

Comprehensive Statute. 
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STREETS & HIGHWAYS CODE § 943.1 

Sec. Section 943.1 of the Streets and Highways Code is 

repealed. 

943~l~--WSeReYep-a-~spt-e$-a-~QPeel-e$-1~-ie-tQ-~-takaR-tQ~ 

ee~*~-RigRwa~-~aP~eses-aea-~ae-~emsiRa9r.-9~-8yeR-~Qel-i8-~e-Qe 

le~*-iR-syea-SRs~a-9P-eeaai~ieR-as-~e-&e-9~-1~~~19-valY9-t9-its-QWR8P7 

9P-~e-give-piBe-~e-elaiss-9P-litiga~!9R-e9ReeFRiag-8evepaRae-ep-etksp 

aamageB7-*ke-eeHBty-may-ae~Yipe-tae-wRele-~apeel-aaQ-~-sell-~R9 

pema!aaep-ep-may-exeBaage-~ke-8ame-fep-e~Rep-~epept~-ReeaeQ-f9P 

e8WBty-RigRw~-)~eses~ 

Comment. Section 943.1 is superseded by Sections 420 through 422 of 

the Comprehensive Statute. 
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WATER CODE § 254 

Sec. Section 254 of the Water Code is repealed. 

e5~~--Waeftever-a-~ar~-ef-a-~apeel-ef-laaQ-~s-~e-Be-~~B-~ep 

e~a~e-aam-e~-wa~er-~~eseB-aaQ-~ae-pemaiaQep-iB-~e-~e-le~~-iR-&~eA 

eftare-ep-eeaQi~~eft-aB-~e-Be-ef-li~~le-val~e-~e-i~s-eweep1-ep-~e 

g!ve-r!Be-~e-elaims-ep-li~!ga~ieR-eeaeePBiBg-eevep8Bee-ep-e~AeP 

aamagei-~ke-ae~ar~~-may-ae~~ipe-~ae-waele-p8Peel-8BQ-may-8el1 

~ae-rema~ftaep-ep-may-exe8aage-~ae-eame-fep-9~aep-ppepep~Y-Reeaea 

fer-e~a~e-aam-ep-wa~ep-~~eBeBT 

Comment. Section 254 is superseded by Sections 420 through 422 of 

the Comprehensive statute. 
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WATER CODE § 8590.1 

Sec. • Section 8599.1 of t~e Water Code ~ repealed. 

i590·1.--Wftefeve~B-paf~-&f-B-~Bfeel-&f-laBa-~6-te-ee-takeB 

fe~~6es-Bs-se~-feFtk-~B-See~~eB-ij§9Q-ef-~Bi6-eeae-Baa-tae 

fema~aaeF-~s-~-ee-lef~-~B-6~e8-ska,e-ef-eeaai~~eB-Bs-~e-ee-ef 

l~~~le-val~e-~e-~~-ewBe~T-e~-~e-g~ve-~~se-~e-ela!ms-ef-l~~~ga~~eB 

eeBee~B~Bg-6eVeFaBee-e~e~ef-taaageT-~8e-eea~-may-aet~~~-t8e 

w8ele-,a~eel-aaa-may-sell-~8e-fema~Baef-e~-may-eKekaBge-tae-6aae 

f~-et8ef-'fS~e~~Y-Beeaea-fef-~ses-as-set-fe~~-iB-SeetieB 

g'9Q-ef-~~s-eeae. 

Comment. Section 8590.1 is superseded by Sections 420 through 422 of 

the Comprehensive Statute. 
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WATER CODE § 11575.2 

Sec. • :Section 11575.2 of the Wat~r Code is re~e&led. 

11'1'.~.--WkeBeve?-a-~?~-ef-a-~?@el-ef-laea-is-te-ge-takeB 

fe?-e~~e-wa~eF-aevelepmeBt-~FPeses-aaa-~ke-pemaieaeF-is-te-ge 

left-iB-s~ea-ska,e-eF-eeeaitieB-as-te-ge-ef-little-val~e-te-its 

ewBeF,-sF-ts-give-Fise-ts-elalms-sF-litigatisB-esBeerBiag-sevep

aBee-sF-staer-aamage7-tae-ae~ptmeBt-may-a@~~iFe-~ae-wAele-~?

eel-aaa-skall-8ell-tae-FemaiB8eF-eF-skall-eKekaage-~-Bame-fep 

etfteF-,re,eFtY-Beeaea-fsF-s~te-wateF-aevelepmeBt-~eBeB. 

Comment. Section 11575.2 is superseded by Sections 420 through 422 of 

the Comprehensive Statute. 
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WATillt CC;)3 § 43533 

Sec. section 43533 of the Water Code i~ repealed. 

~~?~~ __ waeBeveF-a-~Ft-ef-a-~Fee±-ef-laBa-~s-te-ee-ae~~i~ 

p~Fs~aBt-te-tBis-aFtie±e-aaa-aay-~eFtieR-ef-tae-FemaiaaeF-is-te-es 

±eft-tB-s~eB-BBa~e-eF-eeRa~t~eR-as-te-ee-ef-±ttt±e-¥8±~e-te-tts 

9WRef7-tBe-eeaFa-may-aet~tFe-aaa-se±±-s~ea-~eFt~eR-eF-may-eKeBaRge 

tae-same-feF-etBeF-~~eFtY-Beeaea-te-eaFFy-e~t-tBe-~eFB-eeRfeFFea 

eR-sata-eeaF4~ 

Comment. Section 43533 is superseded by Sections 420 through 422 of 

the Comprehensive Statute. 

-31-
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[8. F. No. 22510. In B.ank. Feb. 1,1968,] 

THE PEOPLE ex rei. DEP ART~rENT OF PUBLIC 
WORKS, Petitioner, ,'. TIlE SUPERIOR COURT OF 
MERCED COUNTY, He'pondent; ROY L. RODONI 
et aI., Real Parties ill Interest. 

[la-Ie] Eminent Doma,in-Uses-Excess Condemnation-To Avoid 
Excessive Damages: Mandamus.-Jilandate must issue to com
pel the trial COUl't to proceed with that part of th€ Department 
of Public Works' suit seeking to condemn, for purposes of 
puhlic economy under Sts. &; By. Code, § 104.1, 3-1 acres of 
& farmer's Jand that would be left lnlldloekeu by an asso
ciated condemnation, for highway purposes, of 0.05 acres of 
his Jawl, where the recoru suggf'steu that the entire parcel 
eould pl'obably be condemned for little more than the cost 
of taking the part needed for the highway and of paying 
da1ll8gt"s for the remainder; but the excess eomlemnntion 
must be denierl unless justified by the avoidance of exeessb..-e 
severance or ("OHS£'ctllt'ntial damages. 

(2] Id.-Uses-Province to Determine.-It is for the L{'gi~lature 
to determine what shall be deemed a puhlic use for the pnr-

[IJ Right to condemn pl'Opert~r in excess of needs for n partieu
·18r publie purpose. not •. 6 A.L.R.3d 297. Se. aIM Cal.Jur.2d, 
Eminent Domnin, §§ ~, 105; Am.Jur.2d, Eminent Domain. § 115. 

MeR:. Dig. References: [1] Eminent Domain, §* 31.5. 18-1; 
Streets, § 16; Jlig-hway"', § 43~ {2] Eminent Domain, ~ 14; [3] 
Rminf'nt Domain. §§~, 31.1; [-J.l ElllinC'nt Dl')]n:-.in, §§ :n.3, 31.5 j 
Streets, § 15; IIighwrlYs, ~ 44; [5] Eminent Dnmnin. § 31.fi~ Sti'eets, 
§ 15; Highway.'!, § 4--1 ~ [61 Emin("nt Domain. § 31.1; Stn'("b, ~ l;'i; 
Highways, ~ 44; [7] Eminent DOlllnin, § 0; Constitntinnni Lnw, 
§ 85; (5) Eminent lloll1:tin, § 27; Str{'("t:-;, ~ Hi; Ili:dnnlY~. ~ 4-1; 
[9] Eminent D(JtIIOlill. ~].J; Stn"pt::;, ~ 1':;; lIig-hwaY!l:, ~ 55.;"j; [10] 
Eminent DOlllainJ § 31.7 j Streets, § 16 j IIighwnys, § 49. 
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poses of eminent domain. and its jUdglllC'llt is binding un1ess 
there is no possibility tlmt the legislation lIlay he for the 
we1f81"E of ttl c pub 1 ie. 

[3] Id.-Nature of Right: Excess Condemnation. - Eminent do~ 
main being :tu inhcl'el1t .attrihute of ~U\'e}'('ignt:rt eOll.5.titu-

• tional prm·jsiolls relating thereto mel'c))' plncc limitations on 
ita exereis(". Thus, Cal. Const., art. I,. § 14%r while expressly 
limiting exeess condemnations for proteeti\'c pUl'pos{'~, in DO 
,'ay limits the power of the Legislatul"r. to mtthori7.c (,xcc:';s 
condemnations for other than protective purposes. 

[4] Id.-Uses-Excess Cond!lmnation-Remnants: To Avoid Ex
cessive Damages,-Despite its broat! statuto]'y hmgullge, 8tH. 
& Hy Code, § 104-,1, may rcasollHbly be intt>l'!H'c-ted to author
ize only those excess condemnations that nl'e vfllid for public 
nses, namely, condemnation of l'emmmts, or condemnations 
to avoid a substantial risk of e:xeesslve . .,C\·en111Ce ·or eonse~ 
quenti:ll damages. 

[61 Id.-U,e,-Exces, Condemnation-To Avoid Excessive Dam
a.gu.-Cal. Const" art. I, § 14, preelmles ('Kress condemnations 
under Sts. & Hy, Code, § 104.1, unless t.he economic benefit t(o 
the state is clear, and the mere ayoidance of the eo-.:t of litigat~ 
ing damages claimed by the eondemnee is not suflieient; nor 
does the state authorize cOndemlltltions fot' the Role pUt'po~.f' 
of taking Jands enhanced by the impru"cment in ol'df'r to 
recoup that increase in value, or for the 501(' purpose or 
developing the area adj.r..ccnt to the improYelJleut £Oi' a pront, 

[6] IcL-Uses-Excess Condemnation.-Sts. & II.". Code, § 104.1, 
providing for exeess conderunation~ is not au lllu'onstitutional 
delegation of l(>~is1ative power, since the stntutc contains nde~ 
quate stand~rds for the guidance of the ugl'ncy, and the con
ditions in Sts. & Hy. Code, §§ 102, 103 fLlvl 104, t11emselves 
providing adequate st:mdards governing the ncccS'.-;ity of snch 
condemnations, ha.ve first to be met.. 

[71 Id.-Who May Exercise-Delegation.-Thc power of eminent 
domain may he delegated by the Legislatu1"(' to an 3(lminis~ 
trative body as Jong as the df'legating statutf' ('s~ahlish('s an 
ascertainable standard toll guifll' the aclministr.'ltin" ngrllt",. 

[8] Id. - Uses - Province to Determine Neoessity. - St •. & H)". 
Codct § 103, by making ermdusiyc the determination of the 
Hig-hway Commission on the nc('eRsity of' t:lkjn.~ particular 
land, tlm..;; tnking sl1rh i:<:~uc outside the scope of jnili('i<111'e\'i{,l\~, 
do('s not infl'in;:;-e the constitutional rigllts of the ('olUl("Ulnef', 

[9] Id.-Uses-Province to Determine What Is a Public Use.-

(3) S(,p Cal.Jur.2d, Eminent Domain, § 0 j Am.Jur,2d t ElIlil1('ut 
Do~uain, §§ 2,7. 
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The issue of \Vhct11cr n to.1 .. ing of' particular land under the 
Streets and IIighwl1Ys Code is for a public use is within tbe 
scope of judicial review. 

[10] Id. - Uses - Excess Condemna.tion - Evidence.-To raise an 
issue of improper excess t.'lking in €minent domain, the con
demnees must sho, .... that the condemner is guilty of fraud, 
bad faith or abus:c of discretion in the scnf;C thnt the condemner 
does not actually intend to u-=;c the property as it resolved to 
use it, or that the contcmplate·d use is not a public one. 

PROCEEDING in mandamus to oompe1 the Superior Court 
of Merced County to pl'oceed with the condemnation of three 
instead of two parcels of real property owned by tI,e real 
parties in interest. "\'" rit granted. 

Harry S. Fenton, Holloway Jones, Jack M. Howard, Wil
liam C. De1\Iartini, Charles E. Speneer, Jr., and William R. 
Edgar for Petitioner. 

Thomas C. Lynch, Attorney General, and Robert L. Berg
man, Deputy Attorney G<neral, as Amici Curiae on bcllalf of 
Petitioner. 

Linneman, Burgess, Telles & Van Atta, L. M. Linneman 
and James E. Linneman for Real Parties in Interest. 

Fadem & Kanner and Gideon Kanner as Amici Curiae on 
behalf of Real Parties in Interest. 

TRAYNOR, C. J.-Thc Department of Public Works seeks 
to compel the trial conrt to proceed with the condemnation of 
three instead of two parcel. of real property owned by the 
real parties in interest. Roy and rrhelmn Rodoni. 

The department built a frceway across a farm owned by the 
Rodonis. The farm consists of n southern rectangular parcel 
And a northern triangular pm-eel. The northeast eorner of the 
former touches the sonthwest corner of the latter. The free
way crosses tlle adjoining ('orners .. taking a tip of ench, which 
total .65 acres. As a result, the northern parcel of approxi
mately 54 acres is landloo\<ed. 

In addition to the .65 acres the freeway occupies, the 
department seek. to condemn the remaining landlocked 54 
acres pursuant to Streets and Ili~hways Code section 104.1.1 
Its purpose is to protect the fisc by eliminating the risk that 

111 ,\Vhcnever n -pnrt of a parcel of lnnd is to. be taken far State high. 
'War purp0!t(''S ::Iud the TC'Olaiml(·r' is to 00 left in sueh sbal)C or condition 
al to be of little Yalue to its Qwner, or to give rise to cJaims or litigation 
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excessive se"rrance danulg'("s to tile landlocked parcel might be 
awarded for t.he taking- flf the corner that provided access to 
it. The department po;"t. ont that if it is allowed to condemn 
the entire po reel the Rodonis will receive full value for their 
property, the risk of C'xccs..;;ivc sC"rcrance damages will be elim
inated, and ultimately it will be Ilbl. to rednce the cost of the 
freeway by selling the part of the parcel not needed for 
freeway purposes. 

The Rodonis challe"ge the excess condemnation on the 
ground that taking property for such a pnr('ly economic pur~ 
pose violates article I, section 14 of the California Constitu· 
tion 2 because snch taking is not- for a "public use." They 
contend that excess conJemllation mnst be limited to parcels 
that may propedy be deemed remnants with respect to which 
the public interest in fivoidillg fragmented ownership comes. 
into play. In their "ie\\', 54 acrC'S, even if landlocked and of 
little value, can Dot be dC'C'lIlcd a remnant of .65 neres. They 
insist that the state pay Se,'crance rlamages for the landlocked 
parcel and allow them to retain it. even though severance 
damages may be equal tu its full original market value. They 
also assert tllut the e:xcess. condemnation is prohibited by sec~ 
tion 14% of artiele I of the California Constitution' because 
it is not limited to land lying within 200 feet of the freev,,'ay. 

Tbe trial court decided in r,wor of the Rodonis and ordered 
the complaint dismissed insofar as it seeks to condemn the 
landloeked pareel. It holel thot to alluw the taking of any land 

eoneerning severance or other dam:q:re, the dl"partment may acquire the 
whole panel :aud may sell the rCT1lailld~r or may exr:hangc the same for 
othcr property llC'cdcu fol' St:.tc highwa.,· JlllrpOSCS. r, 

2CaUfornia Constitution article I, section H: "Private property sh~n 
Dot be taken or dnm:l~ed for publil': use 'without just r:ompcnsution ha\ing 
first been made to, or paid into court £.or, the owner, ... rr 

IUThe State, or ~lIy of its citi("s or ccunti('~, may acquire hy gift, pur· 
thase or eondctnn:liioll, hinus for c:ltaIJlis!dn;::r, laying out, widening, en
larging, c:.:tcllding, and mnilltaining mCllH)1'i:'!1 grounrls, streets, SQuaTes, 
parkways and rl'::o(>l'nltion!l in nnd auout fLllIl .ulon~ nnd tC'ading to nil)' 0:
a1l of the S.'lmt'. THodding- l':lnd ~o .a<'fluircfl sllnll he limited to IHH'('cls 
lying wholly or in pnrt within a (listancc not to excf'cd onc hUlldr£'d flft)' 
feet from the clo~cst 1){J1I1Hl:ny of such puhlic works or impro,·ements; 
provided, that when p:uccls widell He onl.,- p!1.l'thll;V within s~id limit of 
one hundred fIfty fe{'t only su("h pOI'tions mn;;- be 3('f]uircu wMeh do not 
ex~d two lLUllllrC',l ic("t ironl <.;ni,1 elD:';(1st IJollmlnry. nnfl :aftcr tbe C'~tnb
lishmcnt, laying out nud ccmp1eticlU of w(!h improYt'mC'nt!l, may convcy 
any such r('nl t>~t:1te thus rle'luirC'-<l :Ina l](}t n(1('C':'I~:1ry for such impro\-('
menu. with r("l'icn'ntions C'oncernil'g till' futuTe usC' nnd nccllpntion of such 
real estate SI[1 aM. to proh'ct sud, 1,ulJlic work.'! !llld impro'-C'mcnt,~ nll~l their 
environs anrl to pr('<;cn-C' the vicw, al,pearnn{'e. liglrt, air and usC'fuh . .!s:i 
of sueh puhlir: workl'l. 

'IThe J..,eghllntl1rc may, b,y statute, rr('$crilJc procedure." 
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not physioally nooessar.,· for the freeway would be " tnking 
for other tlwn tl10 public use mal tl1at if scetion 104.1 were 
construed to nIlow such a tnldng it would be l1ncol1~titutiona1. 
The department then pctitioJlctl for n writ of mandate order· 
ing the l\Icrccd County Superior Court to proceed with the 
trial of the original complaint 0\' in the .tltcrnativc for a writ 
of prohibition forbi(ldin.~ tile court from proceeding in 
accordance with its order dismissing- th~ cumplaint in part. 
(Sec Tide Waler As,oc. Oil Co. v. Supc"ior Co,,1'/ (l~.;5) 43 
Ca1.2d 815 [279 P.2d 3;;]; Filla",ial /o.,/CIH. Ca. v. S"perior 
Court (1955) 45 Ca1.2d 393. 399 [289 P.2,1 233J; People ex 
reI. Dept. Publie 11'oo'ks v. Rodoni (1966) 243 Cnl.App.2d 771 
[52 Cal.Uptr. 857].) 

[111] '" e hold that section 104.1 yalidly authorizes the 
trial court to proceed with the action to condemn the 54- acres. 
We also hold, however, that it must refu!"l? to conopmn the 
property if it finds that the taking is not justified to avoid 
excessive severance or consequential damages. The latter hold
ing will assure that any excess taking will be for a public use 
and preclude the department from using thc po\\·er of ('xces.~ 
eondemnation as a "'"capon to secure favOl'able settlements. 

[2] It is for the Legislature to determine what shall be 
deemed a public use for the purposes of eminent donulin, and 
its judgment i"~ binding unless there is no d 'possihili(v the 
legislation may be for the welfare of the public.'" (Lingg! 
v. Garot'olti (ID:;;;) 45 Ca12c1 20, 24 [286 P.2d 15], quoting 

. Universily of Sou/hall Cal. v. Robbins (193~) 1 CHL\.pp.2d 
523, 525·52G [37 P.2cl ]il3J; sec Hlsu IIo"'i1tg A"thorify Y. 
Dockweiler (193D) 14 Ca1.2d 437. 44~·4iiO [D4 P.2d 794] ; Lux 
v. lIaggi!! (1886) 69 Cal. 2;;;;, 303·304 [4 P. 91D, 10 P. 6H]; 
Counly of Los Angeles v. Anthony (]964) 224 C"LApp.2d 
103, 106 [36 CaLRptr. 308]; T"o/mnlle Waler Power Co. v. 
Frede";e/.; (1D10) 13 Cal.App. ·198, 503 [110 P. 134J.) "Any 

.departure from this judicial restraint would result in courts 
deciding on what is and is not n governmrntal fllnetion and in 
their illYalidating legislation on the hasi~ of their Yi~w on that 
quC'Stion at the moment of dC'cision, a practice whicll has 
proyed impracticable in other ficl~s.". ([.' "ited Slnlf., ex reI. 
T.V.A. v.·Welch (1946) 32i U.S. 546, 552 [90 L.Ed. 843, 848, 
66 S.Ct. i15].) 

Sections 104.], 10·1.2. 104.3 and 104.6 of the Strcets and 
Highways Code set forth the purposes for which tho depart· 
ment may .acqt1ir~ or conc1f.mn property not ilIlltll'(Uately 
needed or property not physically n""ded for state highway 
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purposes. In adrlition to the cXcC's,<; romlemnntion authorized 
by S("ctioll ] 0-1.1. the dcpartnwnt mOlY condemn property for 
nonhighwflY public uscs. to be cxchan~~d for property already 
devoted to SIlt'h llClllllighwny usC's when the department wishes 
to acquire the hotter property for hi;:hway use. (§ 1(]J.2)' It 
may eondC"mn property adjacent to hig:ll\vays and other public 
works to be constructed by it "nd thereafter convey the adja
cent property to private parties subject to restrictions 
protecting the highway or other Jlublie use. (§ 104.3.)" It 
nuty fL]SO acquire property for fl1h~re needs and lease such 
property until it is needed. (§ 104.6.)" None of the« sections 
limits tIle otlH"rs, and each ;0 is n distinct and separate author-
izatiou." (§ 104.7.) _ 

Section 10".3 is patterned after section 14% ofartiele I of . 
the California Constitution and. like that section, limits the 
propcrty to be taken for prott'eth-e purposes to property lyillg 
within 200 feet of the public work. It may be assumed without 
deciding that the constitutiollal provision compcllNI the statu
tory limitation; that the rcl'frencc to streets in s~ction 14~~ { 
includes state highways and that protective condemnations! 
~~----------~~~--~--~~--------~i 

411 Wllenc,-er property whi.ell is <1cyoied to Dr heW for SOIL1C othcr public I 
use for wllich the power of emilleut dom~in mi.ght be exerdse,j is to be 
taken for Statc bigh\\'DY purpOses, the dep;:Htmcut m:ty. with tllC consent 
ot the person 01' :IgelLe;y in charge of such oUler fJublie usc, condemn, in 
the ntlDlC of tlJc people of thc State of Cnlifol"nirt, real property to iJC 
emall~\!tl wit]. 8uC"h person or ngPlley for thc r('nl propcrty so to Jle 
taken for State higbway pUtposcs. This SC'r.;-tiOH (loes not limit tlle authori
zation to the cl<'p:J.rtUllO'lIt to neq'Ji"(', athcr tklTI h:' eondCIDllrttion, prop
erty for sueh PUl'P0SC::I_" 

611 The department may condemn re~l property or any interest therein 
for t('scrYations in nnd about and along and ]e:Hlin::;: to an~r St:'ttc lligh
WRY 01' othC'1' pl1ll1ie wo1"l~ or imlll'O\'emcnt C(Jnstruct('d or to :)C eOllstrnctc(1 
by the depnrtmC'l!t and ro,lY, aftcr the est:'tuJh<lnllcnt. J:tying out anrl com
p)ction of such improvement, canVC1" out [tie] any such ren1 property 01' 
intercllt thel'rin tlJUs a(!{Juired and not necessary for such impron'ment 
with lMcrYatiollS ('ollcenling the future m;:e tlUfI oeenpntion of such rcal 
prop-c-rty or interc~t therein, so n~ to protcct sl1rh pubHc work an<l im
provement nnd iI!'! ('1I\'jrons nnd to pl'('sern~ tllc vicw. nppl'rtrnn("C', I!glit, 
nil' Bmluscfulu('-Ss of ~ll{'h Jl1lbli(" ,,·or:~; pm"jckrl, t1lnt lnnrl 50 <'onrlcmll{'rl 
under authorit~, of this section ~h:ln he limited to pa.-cels l:--'int::: whoHr 
01' in part lvitllin a di.'ltll.ncC' of 1l0t to l');('ccrl OllC hundrcd fifty fect from 
the -elo!Wst houm1:lry {If sllch pul)lic work or imtlTo,-cnu'llt; lll·o\·idcd that 
when p,.'lrc<+=;' ',"hi",h liC' onl.,' pnrtblly witlrin !'uelt limit of one hundrcd 
fifty f~et nrc tnkcn. 011ly such portiollS InflY be ('on{l{'mne~ \'rhich do not 
exceed hl'"O hundr{'r1 fc(,t from "nif1 dos('st uOlmrlnry, tJ 

6"Thc nuillorit}· ('"onfl't'J'C'1] hy this. C"ode to ncrluire rt'nl property for 
Btate higlm'ay l'ur·IIO';C'~ inC]LH\o's :tuthorit:--' to :I('(1llire for futUre needR, 
Thc drp:ttt\ll('lIt to;; "1u11iorizC',l 10 len.""" tlny 1:1l1r1.<; whi{'h arc heM for sti'lte 
higl,wny llurpos('~ nntl M(' not pl"rsrntly ll('('dcd tlierrfoT' on sll{'h trl'm~ 
and rOllcli1ions. n~ th(' t1ir('{'tnt m:l~' fix ;)11,1 to mnill1:tin 3ml (':tre for !lll{'lt 
property in onler to secure rellt therefrom, .. ," 
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{ authorized by section J.l1f:, are also limited by it, [3] S.e· 
f tion 14%, however, (IDes not limit the po,';er of lI](~ Lc~isla
I ture to authorjzc excess eom]c-mnatioll for other than 'l protective purposes. "Because cmincut domain is an iuherent 

attribute of sovereignty, constitution.nl pro"jsl0ns nIC"rcly 
place limitations upon its excrci,e." (People ex rcL Depl. of 
Public Works v. Cltevalier (1959) 52 Cal.2d 299, 304 [340 
P.2d 598].) , 

Section 141f:, was adopted in 1925 at a time when the va· 
lidity of any excess condom nation was doubtful. It was not 
adopted to limit the power of eminent domain but to authorize 
condemnations that its sponsors believed would not bc per· 
mitted uuder then current rules of constitutional law. (1928 
Ballot Pamphlet, Arg-ument for Proposed Senate Constitu· 
tional Amend. No. _16.) 'Although it includes limitations on 
rtlie condcnuiation-s i(iiuthorizes and to tlmt ('xtent limit~ the 
'state's inherent power of eminent domain, it in no way limits 
:those condemnations that it dO€s not authorize. Accorclingly, 

• since it only authorizes condenmntions for protective pur· 
. poses, it does not restrict {'ondemnntiollS for other purposes. 
i (People ex reI. Dept. of Public 11" arks v. Garden Grove Farms 
'(1965) 231 Cal.App.2d 666. 668-673 [42 CaI.Rptr. lIS]; see 
'also Statc ex reI. Iligl",'ay Com. Y. C"riis (1949) 359 Mo. 402 

[222 S.W.2d 64]; Siaic ex reI. Thomson Y. Oiesse! (1965) 2il 
Wis. 15, 51-54 [72 X\y.2d 577. 595.597] ; Siaic ex reI. Evju. 
v. Seybert" (1960) 9 Wis.2d 274, 279·281 [101 N.W.2d 118, 
121-122].) 

[40] In section 104.1 the Legislature has determined that 
excess condemnation is for a public use whene\'cr remaining 
parcc]s are of little v<llue or in such a condition as to gh .. e rise 
to claims or litigation concerning SE"yerance or other damages. 
Although tl1C statutory langunge is broad, it may reasonably 
be interpreted to nnthorize only those excess condemnations 
that are for valid public usC's j llnmel~T, eonil('mn"tion of rem~ 

.nants (see e.g .. Kern COllnly High School Dis!. Y. McDonald 
(1919) 180 Cal. 7. 16 [179 P. 180] ; People v. Thomas (1952) 
108 CaI.App.2d 832. 836 [239 P.2d 9141; In rc Opinion of 
Justices (1910) 204 M"". 616.619·620 [91 N.E. 578]; 2 Nich· 
ols, Eminent Domain (3d ed. 196:j) § 7.5122 [1], p. 717) or 
condemnations that [lyoitl a ~ubstanticll risk of exees .. :;ive se"· 
era nee or consequential damarrcs. 011 the record before us, the 
taking in the present case is justified on the latter ground. 

Although a parcel of 54 landlocked acres is not a physical 
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remnant, it is n financinl rC'mnant: 'its value as lL landlocked 
parcel is sueh that sev~rance damages might equal its value. 
Remnant tnkinr;!'S have long been considered proper. "The rea
soning behind the' remnant theory,' ... is that by limiting 
the acquisition to only suell parts of the property as are 
needed by the particular improvement, fragments of lots 
would remain of snch shnpc and size as to render them sep
arately valuele ... , with the result that the city would. be 
required to pay for the whole, although it took only a part, 
and with the furtl'er result that because of the lack of such 
value, the city would thereafter be deprived of collecting 
taxes on these remnants." (Annot., 6 A.L.R3d 297, 317 
(1966) ; see also, 2 )lichols. Eminent Domain (3d ed. 1963) 
§ 75122 [1] p. 71S.) There is no reason to restrict this theory 
to the taking of parcels negligible in size and to refuse to 
app1y it to parcels negligible in value. 

[lb] In the present case tl,O entire parcel can probably be 
condemned for little more than the cost of taking the part 
needed for the highway and paying damages for the remain~ 
der. It is sound economy for the state to take the entire parcel 
to minimize ultimate costs. 

Under these circumstances excess condemnation is constituw 

tional. "The cost of pllblic projects is a relevant element in 
all of them, and the Government. just as anyone else, is not 
required to proceed oblivious to elements of costs. [Citations.] 
And when serious problems aTC created by its public projects, 
the Government is not barred from mnldng a common sense 
adjustment in the interest of all the public." (United States 
ex reI. T.V.A. v. Welch, supra, 327 U.S. 546; 554 [90 L.Ed. 
843, 849] ; sec also United States v. _~lgce (6th Cir. 1963) 322 
F.2d 139; BostCJn v. Talbot (1910) 206 alass. 82, 89 [91 N.E. 
1014]; New P"od"c!s Corp. v. State Highway Comr. (195S) 
352l\Iieh. 73. 86 [SS N.W.2<1 528]; Kern County Hiah Schoo! 
Disl. v. McDonald, .<Hpra, 180 Cal. 7, 16; People v. Thomas, 
rupra, 108 CaL\pp.2d 832, 836.) 

[5] We need not decide in what specific casos other than 
those mentioned the statute -authorizes excess condemnation. 
It should be emphasized, ho,vewr, that the economie benefit to 
the state must be clear. The economic benefit of avoiding the 
cost of Jitig-atillg damagC"s is not sufficient. The statute docs 
Dot authorize excess condemnation anytime the condcmnee 
claims severance or eonscqnC"ntinl dama:?C's. To allow such i 
eonc1emuntiou would nu~lify the const~tutional guarantee of I 
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just compensation (Cal. Cons!" art. I, § 14) by permitting the 
state to threaten excess cOlldcmnation1 not because it was eco
nomically sound, but to coerce condcmnees into accepting 
whatever value the state offcr,,1 for the property actually 

I taken or waiving seve-ranee or consequential damages to avoid 
an excess taking.7 

[6] As so construed section 104.1 is not all unconstitu
tional delegation of legislative power. Adequate standards 
appear in other pro,.isiolls of the code. Scction 102 of the 
Streets and Highways Code requjres the Highway Commis
sion, before authorizing condemnation by the department of 

• any real estate for highway purposes, to make a determination 
that the "public intere5t and necessity require the acquisi
tion" and that "the real property or interest therein 
deseribed in such resolution is necessary for the illlprOye
ment. ns Section 103 mak("s the d~cision of the commission on 
the necessity of the improvc-ment and of the tuking of given 
property conclusiye." Section 10-1 proyides a nonexclusive list 
of various pnrposes for which property is deemed necessary.'" 

'I'Nor dOC's section 104.1 authorize (!:1cess eond~mnation for recoupment 
purposes, as the term is used in those cnsE'S thnt disfavor it. The statute 
docs not authorize the 5tate to conuemn for the sole purpose of taking 
lands enbanced by the imprGn~lUent in order to r~oup th:l.t increase in 
va1ue or for the sole pur-pose of dC"clnping the area adjncf'nt to the im· 
provemcnt for a prorit. (St'B Annot" 6 A,L,R,~d 291, 311-314.) The de· 
partment':!!! purpose is ta avoid the \"rindfall to the condemn{'c and the 
substantial loss to the state Hmt results when sm:erance d:l.mages to a 
levered parcel are equal to its value. 

IStreets and lIigln"r'aYs Code !'>eetion to::'!: UIn the name of the people 
of tho State of California, the department may condemn for Sbtc high· 
way purposes, Un(ler thc prm,·isi.nns of the Code of Civil PrDccdurc r-elat· 
ing to eminent domain, any r~.al property or interest therein which it is 
authorized to nequire. TILe tll'pnrtmcnt shnll not commen~e :llly such 
proceedillg' in emincnt domain unless the commission :first adopts. a. resnlu
tion declaring that public: jntercst nnu necessity require the acquisition, 
eonstruction or comp!etion loy the State. D.c-ting through the department, 
of the improvem{'nt lor ,\'hieh the real llroperty 01' interest therein is 
required and tklt the real propcrty or inter-cst therein described in such 
-resolution is n{'{'cs:;-:try for t.he .imprOY(,lDcnt." 

'Streets and TIi:::hway'J Co\lc sect inn ]1}3: "The resalution of the com
miaion shall he ron('lu~h'c e\'id('f\('!e: (a) Of the public: neeessity of such 
proposeu puhlic impw\'emcnt. (b) Thnt suell rent pro"[H?rty or inte-rest 
therein is DC'C('SS.'\l'Y Ihereior. (c) Thnt :!Iuch proposed public improve
ment is platmed or lot'ati!d in :t mmlnC'r which will h3 mo:;;t eompatib1e 
with the greatcst pu1tti-r. good anrl the leost prh'ate injury. P' 

lOStrcet:!l and IIig!Ll\'ays Code sC'ction 104: "The department may 
aequire. either in tee or iu an:" lc::<~('r rstnte nr- intera~ :my Teal property 
whleh it ~onsidoC'rs necC!s:'!::,!"y for St:l.te hidm':'Jy purpose:"!. R("al prO]lerty 
for aueb pUrrG~l'S in,~lll1lc!'l. hilt i~ rmt limiter1 to, re~11)rollcrty considered 
ncteS:!I:l.ry for nil}" of tile follf.o\\'ing purpoS('s: rHerein arc'listeu such 
pUl'poses ns rigf:1s or W:IY, onk['~, .rmrk,. :u1joining tho highwny. land
seapille'l dwinnge, lllaintclIance, etc.] U 
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Only after these other eon<litiQns nl'e met does section 104.1 
come into play. 

[7] Thc power of eminent domnin may be delegated b.v 
the Legislature to admitllstratiyc bo<1tf's. (llolloway v. Ptrrccll 
(1950) 35 Ca1.2d 220, ~31 [217 P.2d G65).) Diseretion cannot 

be nbsolute, but U if the delegating statnte ~stubljshE"s an 
ascertainable standard to guide the flllministl'ati,'e nge-nts no 
objection ('an properly be made to it." (ll'otion v. Bush 
(1953) 41 CaI.2,1 460, 4G8 [261 r.2,1 256).) In the Holloway 
case we held that standnrds founo in Streets and IIiglL'ways 
Code section 100.2 go'"erlling the d~8crC'tion of the State IIigh
,vay Commission ill fixing the locatioll of fl·('(-'wa.,·s were sufti
ciently definite. Section 100.2 authorizes the commission to 
approve the location of freeways 'wheneyer th<1t 1oeation "ill 
its opinion will best snbservc the public interest-." The stan~ 
dards found in section 104.1 are no less definite, and are 
similarly constitutional. 

[8J The question remnins of tho seope of review of the 
department's decision to condemn excess property. Section 
103 of the Streets and Highways Code makes the determina
tion of the Highway Commission c<tnclusiye on th~ necessity 
of taking partieular land. Ii the taking is for a public n~e and 
just compensation is p~dd. no constitutional rigl1ts (If the eou- I 

denmec arc infringed by making tht.!' issue of necessity 
nonjusticiabIe. (People ex reI. Dcpt. of Public Iror/;.< Y. Cheva
lier, .!twa, 52 Cal.2d 299; sec also !lindqe Co. y. Co,,"ty of 
IA! A"ycles (1923) 262 U.S. 700, 708-710 [Gi L.Ed. 1186, 
1193-1194,43 S.Ct. G89].) 

[9] The issne of whether a taking is for a public use, 
however, is justiciable. (People ex reI. Dept. of rublie 11' ork. 
v, Cltct'alio', sup,'a, 52 Ca1.2d 290,) 'TllC distinction bctWC{,D 
the scope of review of the questions of public ·usc and neces
sity was properl.,· recogoniz,d in People ex reI. Dept. of Public 
Works v. Laai>,. (1%3) 223 CaI.App.2d 23, 3n [~5 CaI.Rplr. 
554]: jHrhe necessity for the construction of a !t;g-hway at the 
place dC"signatC"d and in the manner {letermincd by thc Com
mission, tOg('th(,f with the alUount of lnnd r('quircd thC'l'efor, 
are matters which were concluHiy{'ly es.tnblisl1('d by the adop
tion of the resolution [of llCC'('SSity], The quest-ion' ns to 
whether the lnnd wa!=; to be dcvotr'd to a pub1ic nsc, however, 
as distillgnisllf"ll f1"om pri\'ate purpo:,\('s or to 'lc:complish SOllll.' 
purpose whil'h is not public in c:haractcl', bl"'eamc a proper 
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issue for the judicial determination of the court." [10] To 
raise an issue of improper exc~s taking, condemnees must 
.show that the condC'lll11er is guilty of "fralld. bad faith, or 
abuse of discretion in the sense that the condemner does not 
actually intend to use the propt'rty as it resolved to use it" 
(People ex reI. Dept. of Public ]V o,.ks v. Chevalier, supra, 52 
Cal.2d 299, 304), or that the contemplated· use is not a publie 
one (see .lso People ex reI. Dept. of Public Works v. Lag;s" 
supra, 223 Cal.App.2d 23, 35·44; Y osl! it'a Toratl, Emelh 
Academy v. Un"'ersil!! of So"th,,.n Cal. (1962) 208 Ca1.App. 
2d 618, 619·620 [25 Ca1.Rptr. 422J; County of San Mateo v. 
Bartole (1960) 184 Ca1.App.2d 422, 430-434 [7 Cal.Rptr. 
569J; People ex reI. Dept. of Public Works v. Nahabedian 
(1959) 171 Cal.App.2d 302, 306-309 [340 P.2d 1053]). 

~ 
[lc] Wben, as in this ease, the property is not needed for 

the physieal eonstruetion of the public improvement, tbe ques
I tion of public use turns on a determination of whether the 
taking is justified to avoid excessive severance or consequen
tial damages. Accordingly, if the conrt determines that the 

I excess condemnation is not so justified, it must find that it is 
L not for a publie use. 

Let a writ of mandate issue ordering the trial court to 
proceed "ith the trial of the case under the original complaint 
in aeeordance with the views expressed herein. 

McComb, J., Tobriuer, J., Burke, J., and Sullivan, J., eon
curred. 

MOSK, J.-1 dL<sent. 
Whenever an illustration of the voracious appetite of 

acquisitive government is desirecl~ the action of the public 
agency here will serye well as Exhibit A. 

To state the facts is to decide the case. )leeding slightly 
more than a half acre for a public use (65/100 of an acre, to 
be precise), this goycrnmenl<1l department soeks to take 54.03 
acres of pri"at" property which it docs not need and cannot 
use. Its avowed purpose is to speculate on resale to a private 
purchaser. 

No further dise"ssion should be required to decide that the 
proposed condemnation is improper. Y ct the agency advances 
a strange latter·day economies theory that taking' more costs 
less, llnd cites ns authority StrC'cts and IIlg'hways Code scction 
104.1. If the sect ion purports tq grant any such power to the 
state, it is clearly in confiiet with article I, section 14, of the 



Feb. 1968] PEOPLE EX REI •• DEPT. PUB. WKS. ". 217 
SUPERIOR. CounT 

(M C.:Zd 200: 65 Cal.Rptr. 342, 4lD P.2d 342] 

California Constitution. Wll ieh provide:') that "Private prop· 
erty shall not be taken or damaged for public !tse without just 
compensation haying first berll made to. or paid into court 
for, the owner .... " (It.,lics added.) Clearl), no public use 
is in,·olved in the taking of the 54 acres, for the land is 
admittedly more than 83 times in excess of that actually 
1'equired for highway purpoges. 

Section 104.1, upon which the state relies, provides that 
"Wherever a part of a parcel of land is to be taken for state 
highway purposes and the remainder is to be left in such 
shape or condition as to be of little yalue to its owner, or to 
give rise to claims or litig~'1tjOll concerning severance or other 
damnge, the department Illay acquire the ,yhole parcel and 
may sell the remainder or may exchange the same for other 
property needed for state hig}l\vay pnrpos(>s . ., 

A statute must be given a reasonahle interpretation. (Peo
ple v. Murata (1960) 55 Cnl.2d 1,7 [9 Cal.Rptr. 601,357 P.2d 
833], and cases cited.) It seems dear that when the Legisla. 
ture adopted the foregoin-g section referring to °the 
remainder" after a taking, it contemplated situations in 
which an insignificant remmmt might remain. As a leading 
authority explains, it is "not an uncommon provision· in the 
statutes relating to the la~'ing out and \vid~niug of highway:s 
in force in the cities in which such conditions exist that~ when 
part of a parcel of land is taken and the remainder is h·ft in 
such condition or in such a shape as to be of little value to its 
owner, the city may take the ,,"hole and use or sell what it 
does not need for the hig-hway, it being felt thnt it will be les~ 
expensive in the end for the city to take and pay for the 
whole of such lots and either to devote the remnants to muni
cipal purposes~ Of, by con~olidating contiguous rE"mnants, sell 
them for a fair price, than to engage in protr'lcied litigation 
over the question of dama~es to the rellulilling land with each 
owner. If the owner consents or if the statute proyides merely 
that he mny surr{'mlC"r the whole tract if he choosf's, no cnll~ti
tutiooHl objections l!an arise, for such a proceeding (]oubtless 
tends to sayc the public money; but, if the owner insists upon 
keeping what is lC'ft of his land. grare consfitutional (lifficrrl
tics would be f'llcmmtC'red if it was. attempted to {'ompc( him 
to part with it. Con~truing' such a statute as limited in 'its 
appliraUon to trifling and almost 1lrg7igible rn-m1Onts which 
would be u .. ,uitnble for prh'atc use after the part actually 
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needed for puulic use IHHI be('I1 nPPI'opriatcd. it would pl'ob~ 
ably be sustained in SQlH(' jnrisdictions at l(,Cl~t as. anthorizing 
a taking for a Jmrpose rt"lsullilbl~· iu("i(h'utal to the layin~ out 
of public ways. IIowcycr, if tlH' propOSf'4l t.aliiIlg Sil\'orr.u at .111 
of a mUllidpal land spl~'l:ulatj('H, WI ("om't wuuld h£'sitatc to 
hold it unconstitutionaL" (Italics added; footnotes omitted.) 
(2 Nichols on Eminent Domain (3d cd. J9G:J) § 7.5122(1), pp. 
718-719.) 

Such a "trifling Hnd almost l1{'gligiiJle remwlllt" could 
result, for example, from n takiu~ of 54 acres leaving :m 
irregular half-acr!.! residue; lmt to reverse thnt ratio, and 
deem 54 acres to be the remailluC'r' of a ha1f acre, is trl1ly a 
case of tJle tail wagging the dQ::r. 

The majority conecue that the pare!.!l of il-! acres here is not 
a physical remnant. That should end tile Jan-snit. But them 
they advance a nOYE'1 theory, neithf'r urged b,Y the partil'S nor 
supported b,v autllOrity. that ~ j renm.mt" refers not only to 
geography but also to value. 

If so, an illcyitnblc query follows: ;; Value to whom ~ t, Sec4 
tion 104,1 rnnkes it crystal cl(,<11' that the criterion is not value 
to t.he state, as the majority ('rrolll'ousl." nS"WHe; to jnstjf~~ 
taking, the remainder must be "of little v.lIne to -its Ol(.'ner. "' 
Dy his resistance tile owner here nPlllollstratC's that to him 
there is more tlum "little yalue ll in the 54 <1(,1"('S, E,·en if the 
O"7ter dio not so eOJItf'lld, 11Owen'r, the court may takco judi
cial notiee that in the context of C,l1i!ornia's current 
population C'xplosirm, no .j-i-Refe part'd in thr. ~tRte is without 
ascendnnt Yahl£'. In the case at bench tlH" pLlrportNI "little' 
value" of tl](~ 34 acrl?s i~ attributed tll tll~ rC'~ultmlt Jallll
locked condition of thr. propC'rt.\~. ~"'ithollt dt'ci(ling \ .... hC'tllC"f 
any proprrt,Y n~'p(l I"I'11Hl!1l tot<tll~' i1Hlt'l'r~siblf'. property in a 
landlocked eonditiol1 mny fC'aclily bC"comc markC'tably valuable 
m~rely by neqllisitioll or an ('as(']UC'nt for accC'Ss, or hy annexa
tio~ of or to adjacrnt prnpC"rty. 

The second rl.nusc of ~rction 104.1 sUg'~('sts that t11e exees.~ 

taking must provide a b('JlCnt tn the stu h.". 'Vithnut pursuing 
the dubious ('onstitntio!1id aspf'rt of tll<lt m·C"dy bruad pro\'i
sion, in this ins111nc·t~ its nppliC'ation is falla('iolls: 00 long- [IS 

just comp<'llsation for th(~ takiut:! IlHl~t hc paid, by ('nWlrltlll
jng over 83 timrs more propl'rt~· than it JH'{'{l~, 'tt fortiori tlle 
state is paying' 1110]"(' than it must Ilf'c('s.<;;;;n'ily pay. 

Th'e theol'Y of the tlg'rllcy is that uy tilkin~ the land not 
rNluirrd for publit· nsco! ;ls. ... C'fti,dly o[ little ndU4\ it will 
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recoup by resale.' But there is no repeal of the basic laws of 
the marketplace when the state becomes a vendor. If the land 
is truly of little value, the state will obtain little return by 
way of sale. rrhus, there is no significant b{'mrfit to the state, 
as required by the statute, in depriving the owner of his prop
erty. 

Nevertheless, the majority insist that "The entire parcel 
can probably be condcmncd for little more than the cost of 
taking the part needed for the highway and paying damages 
for the remaind('r. It is sowul economy for the state to take 
the entire parcel to minimize ultimate costs," and again 
later, the majority stress "t1wt the economic benefit to the 
state must be .• lear." While as indicated abO\'" I doubt there 
is clear economic benefit to the state from this excessive tak
ing, fundamentally I find the concept of economy, rather than 
public use or public purpose,:2 to be n nuique and unsupport
able rationalization to justify the seizure of an individual's 
private property,3 The state relies he.rrvily on Fnitccl Sfafes tlX 

reI. T.V.A. v. We/ch (194;) 32; U.S. 546 [DO L.Ed. 843, 66 
S.Ct. 715], in wllieh 6,000 aeres beyond that needed for dam 
purposes were taken, and the court there referred to "n com· 
mon sense adjust.ment.~' Filctually, however, the case offers 
no gniclanee to US l for the excess 1aud "'i'us not resold but was 
adapted to public recr·eRtional purposes~ authority for which 
was specifically proyi(led in tl10 T.V.A. act. 

'V'hat constitutes a lJublic use is basically a qUf?stion of fact, 
In Linggi v. Garovolti (1900) 40 Cal.2d 20,24 [286 P.2d J5], 

IThe recoupmcllt theory has becn roundly condemned in NiellOls (2 
Niehols on Ewinent Domain (3d cd. ]9(3) § 7.Ct122(3), p. 720): Hal· 
though sanctioned in eoulltrie:s in w11ieh the power of the l('gisl:l.ture is 
not r('strieted by rt writt en ('onstitntion," recOUpmeJlt. which ,t jn\'ol\'es 
the takjng of the pl'opcdy of One person find the sale of it to a.nother for 
his own lu'h:nte U8~," hni1 not bel'" appl'o'!;'ed in Amc-ric.'ln jurisdictions. 
(See nl~o In rot" OPillioJt Q/ J /p~tic('$ (lUIO) ~04 l[a"~' 607 [91 N.E. 40;), 
27 L.R.A. S.B. 483]; AtlroQ(l v. H'Wacy County Nov. Di:;t. ('I'ex. Civ. 
App. ]fI!j'l) :2jl S.W,2d 1:\7, 141.) 

:lAs in(lieat('(l ill l~cdetdopntel1t Agency v. Haye3 (195!) 12:! CaL 
App.2d 77i, TSD r:!'f>G P.:!d JO" J. Il tllC morC,! mOllcrn ('OUrts ha\'e ('ntaT~cd 
tho trtHlitinnal d(>(inition ot ftL1h}jt~ llS~ to include 'puhli.e -purpose.' " 
Thus slum <,:le:1I'all("e wa!'\ dC(,Ull'd' n public purpOt<(', ('\'C'n tllollg'h aftrr the 
taking an(l d('molition of the slu.ms, reue\'cJopment was to be ulIdcl'tnken 
by prlvnte industl'Y. 

lIn Ci'Pu:jl1nati V. Vest('r (jth Cir. 19~9) 33 F.2,1 242, 2.1,;J, an 011io 
Itntute authori:r.ill/.:' (':O;:{,M~ ('Dll.h'mll:ttinll WM ('l'itic'izell: ., If it mC:ln~ 
•• ,' tllnt the prop<'rly may he 1akl'll for 111 .... pUr]IO~C of !':rllinJ: it at a 
profit,~I1(l p:tyillr,:' for th{" improv(,l1H'lIt, it i!4 l·1('.1rly i"'·:llid,· ... rIlt 
violat('s tlip due P1'O(,(':-S dnlls(' Hf the CO!lstitution," (Arret. in ~Bl U.S. 
439, wilh tile Uni1ed Htah':'! Rllllrc'lIle ('ourt r('fl':tilLjn~ Crom au opinion 
on ILD)' subject other than (,Onlllli.nTlee with tlll~ :statute,) 
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this court approved th(" rule: H whether, in any in'dividua 1 
CllSC, the u.<;c is a public u~'" mu~t be determined by the judi
ciary from the fncts and circnm;;;tnneC"s of that casf'. II Here 
the trial court, after ht'aring evidence and f(!viewing the facts, 
found thnt tILe proposC"d iH'quisit.ioll was not related to any 
public use and 'was t.herefore constitntionally impermis.<;ible. 
The state do(>s not complaill of .£In abuse of discretion, or, 
indeed, of erroneous conclusions by the trial court; it merely 
maintains tltat no court has the power to review its reliance 
on section 104.1. To the contrary, hO"i\'e'ver, this court held in 
People v. Chevalier (1959) 52 Cal.2il 299. 304 [3401'.2£1 598], 
that the issue of public use is justiciable in eminent domain 
proceedings. 

Section 104.1, as interpreted b)" the statc, would lack any 
definitive standards and thus clearl~' do violencc to the consti, 
tutional requiremC'"nt of clue process. The trial court noted in 
its memorandum opinion that the state's right·of-way agent, 
as a witnegs, gave as his opinion nndf"r the prm'isions of sec· 

. tion 104.1 H the state would h.Rve a right to take as. much as 
one· thousand acres of pl'h'ate propC'rt;t.·, eYeD though it was 
not for a public use." If a thomwnd a.cres. why Dot 6,000 
acres as in lV dell, or 10,000 or 100.000 acrcs! If there is any 
limitation vd18tcver on tlle amount of land the- state may take, 
without intent to devote it to a public use, neithcr section 
104.1 nor the majority opinion Sl1!l'gt'sts the boundaries. GOY. 
ernment 'g cavalier treatment of private propertJ~ rights, 
abjectly approvC'd by the majority, c\'nkes apPl'C'hf'nsion that 
Big Brother may have arrh'ed 16 years before 1984. 

Amici curine have complaiurc1 that the power of the 
Department of Public Works to condemn any excess property 
without limit.ntion becoInes a potent weapon to be ugen a~ainst 
prospective eoudemnee~ \ .... ho refuse to ~en at the price offered 
by the departmt:'ut. Right.·of·way nge-nts, it jg indicated, 
demanc1llcqules:(~ence in sale of the de~ired pat·t of the land at 
the proffered prief' with a threat of a punitive taking of all 
the owner's property_ This could be di~rf'gardecl as a fanciful 
fear were it not for the statr fJg"l'lu'Y'H, pC'tit ion for writ uf 
mandate, which candidly- admit. that denial of tl,e right of 
excess eond('mnation "will also 11a"e important and substnn· 
tial side eltcets upon the heretofore successful policy of 
pctitio]1rr in urgoti.rJting the sC'ttlC'l1lC"llt of land acquisitions." 
We cannot be vbliviuus to the Htremelulous power in govern· 
ment" and th{' n~ed for "a growillg' s(,Il';oiti"ity to the 
protection of tlle individual in his relation with govern-
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Feb. 1968] PEOPLE EX IIEL. DEPT. PUB. WKS. V. 221 
SUPERlOR COURT 

[68 C.ld 206; 65 C;)Utptr. 342, 436 P.2d 30121 

ment," as Justice Tobriner lIas. written. (Tobrincr, Indi
vidual Righi' in an l1ul",trialized Society (19£8) 54 A.B.A.J. 
21,22.) 

The majority finall)' propose this doctrine: "the question of 
public usc turns on a tlctermina tion of whether the taking is 
justified to avoid excessive severance or consequential dam
ages." This concept is completely wrong. It ignores the key 
word: use. 

Condemnation is not a neCCf.,.<;ary antidote for excessh'e 
damages, since the law has always been clear that excessive 
damages are indeft>nsible in any· case and under un circum
stances, and a ready remedy by trial and appellate courts is 
a,·ailable. (Code Ci\,. Proe .. § 657. subd,". 5 and 6; 1(oycr v. 
McComber (1938) 12 Cal.2d li5. 182 {82 P.2d 941J [new trial 
granted]; Barrelt \'. Sa"thcrn Pac. Co. (1929) 207 Cal. 151, 
166 [277 P. 481J Ireversal on appeal]; JIaede v. Oakland 
High School Disl. (1931) 212 Cal. 419, 425 [298 P. 987J 
[rt'duetion on appeal]; 2 Witkin, Summary of Cal. La" (7th 
ed. 1960) Torts, § 4<:3, pp. 1636.1[;37.) Indeed, that tllC trial 
judge was wen aware of his responsibility is indicated by his 
written memorandum, noting that if excessive severance dam
ages were awarded, the court would "be remiss ill its duty H 
it did not reduce whatever amount was excessive." Once the 
word "excessive" is eliminatrrl from the majority ~s rule, we 
come to the nub of the probh .. 'lll: the state agency proposes no 
use of the property ,vhatever. but Inere-ly seeks to avoid pay
ing any severance or consequential damages even though the 
law recognizes such damages as being assessable in nppro· 
priate eases. (Code Civ. Proe., ~ 1248, subd. 2; 3 Witkin, 
Summary of Cal. Law (7th ed. 1%0) Con.slitutional T~aw, 
§ 236, p. 2046.) 

I would substitute for the majority's rule the following: 
the quesNon of p"blic ",. or purp.",. 1I<r'" on a factual deter
miuation of "'hat tI,. public agency proposes 10 do I<'it" the 
prop"'ly after acq"isilion. 

Employing that h"t, the trial eonrt found as a fact tllat the 
property was not being taken for a public USCo Since land 
speculation is. clearly not a public usc, the trial court was 
correc\' I would therofore affirm the order. 

Peters, J OJ concurred. 

The petition or the r<>al pmotics in interest for a rehearing 
was donied FebI'm,,'), 2R. 1%8. P"ters .• 1., and 'Mosk, .1., were 
of the opinion that the petition should be gl·allted. 

,.-
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... - LETTF.R OF' T1WiSMI'l"l'Ar, 

As you 1tn0li. the California Law Revidolt COIIlI!IisSi0l1 1s drafting 
a cCZtiprehensiw 'MI\ir.ent dcmain statute. T",e CCIIIllission bas 'Prepared 
a tentative rec~ndaticn dealing with eond~n&tion of physical and 
rU.ancia1 reJIlII8nts (so-caned exce ss '!ondeznation). • .. copy of the 
tentative recommendation is enclosed. 

The CCIII!Iisslon sol:l.c1t.& any cOlLlIDEmts you may h •. 1Ie on the tenta
tive recamendatl.on. It is just as imporUUlt to advise the C~1s81oll 
that yoU &1ip~ of the ter-;;ative re"clIIflumdAtian u it is to advise 
the C~1S3~on ot your objections or revisions. 

Please send y,'mr view concerning t.he teiri;Ative :rec.!lIIIIIIendal:iC'll to 
the CoaAiat:ion Dot later than !le~em'oer 15. 1970. 

, ..... 

5iDeer-elY:t 

J oM H. DeMoully 
!h~cutive Secretary 



TO 

FROM 

CITY OF FULLERTON 

D. Reginald Gustaveson 

Hugh L. Berry 

DEPT. Legal 

StIB)BCT Fminent Domain statute 

DEPr. Pub1io Works 

DATE August 31, 1970 
\ 

tnisproposalprQvidesthe statutes for what we have been 
doing over the past years. We support this proposal .. 

Two other areas need attention, and you might forward these 
to the Oommission. _. 

. ,.' ·t. 

1. Oonstitutional1llllendment broadening power of use of 
imlnediate_ possession, espeoially for public parking lots. 

2. Statutory. provision for issuance of.writ of assistanoe 
where. oooupant r~8es to vacate premises. 

-, 
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RO~ALD REAGA:r.I 
CovlIltnor 

DEPARTMEI'\T OF AERONAlTICS 

AUG 21 E70 
Mr. John B. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California ~305 

Dear Mr. DeMoully: , 

J. Ft. CRO'r'TI 
DU'Ii'ctur uI A~"IIl..u:"-'" 

is;ij·I~I-:ll ... HX"('\Itl¥I' A.ln ....... 
s..i'r;,uu,'J\lf •• C'dl1t",ru .. 9:,8:Z 

~1L.fi • U ..... !~S2 

Representatives of the Department have reviewed the Cal1for:lia 
Law BeYision.Commission's proposed tentative recommendations 
dealing with condemnation of phySical and financial remnants 
(so-called excess condemnation). 

As you are aware, the Department does not have a legal officer 
on its staft and legal counsel is provided by tbe Attorne)" 

. General's Otfice.ADepartmental Staff Aviation Consultant 
has been assigned to assist the Law Revis10n COIIJIIission on 
technical aviation matters. 

The Department appreciates the opportunity of reviewing the 
proposed recommendations but does not teel that sufficient 
competency exists to make valid,recommendations or ob3ections 
on the proposals. 

Sincerely, 
• 

JOSEPH R. CROfT-I 
Director -=- . 

~4W~ 
Harold H.·· Woodlirard 
Avia tion Consul tan t 

BHW/led 
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ROGER ARNEBERGH 
c tT"Y ATTOaH!lY 

December 11, 1970 

The California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California ~305 , 

, 

Re: TentatiTle Recommendation relating to excess' 
Condemnation - Physical and Financial remnants 

Gentlemen: 

We have examined your staff's recommendation relating 
to revisions to the California statutes for l1excess condemnation". 
Our comments are as follows: 

The recommended revisions are ambiguous regarding 
their effect upon Article I, Section 14 1/2 of the California 
Constitution. The report of your staff indicates that the recom
mendation ndoes [,ot deal with 'protective I condemnation ".. However .. 
an ambiguity would exist within ,the proposed statutes unless 
language is placed in the proposed legislation .. or at least in the 
comments.. to indicate that the right to acquire property to protect 
the proposed public improvement is not affected by the proposed . 
sectiolls. 

We believe that Section 14 1/2 provides needed flexibility 
in planning public improv'ements .. particularly streets.· The 1Jnpact 
of a street improvement upon the abutting properties in the crowded 
portions of the c1 ty and· the 1Jnpact of such abutting properties upon 
the street improvement cannot be fUlly appreciated until the 'street 
is completed. For example .. a project to expedite the flow of 
tra:ffic . through a major intersection may be partially frustrated if' 
sight clearance within a corner property is not preserved. There
fore.. the traffic engineers may deSire that a large portion of the 
corner property be kept; free of improvements. The amount of land to 
be so restricted is not always known until the job is complete. 
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Another example of the need for taking for protective 
purposes is Where vehicle access to the abutting street should 
be eliminated. A driveway near the improved intersection may 
cause an extremely dangerous situation which did not exist in 
the before condition because traffic proceeded at a much lesser 
speed. If the City merely acquired the right of vehicle access 
it would pay substantial. severance damages; particularly if the 
property were suitable for service station purposes. If the 
property were used for service station purposes before the improve
ment" the buildings may continue to be used by the owner for low 
grade commercial purposes. In many cases it is deSirable that 
the City acquire the entire property, destroy the existing improve
ments and dispose of the property for'a use beneficial to the 
neighborhood and not harmful to the street use. -

In other words, we believe'that Section 14 1/2 is 
necessary, either within the Constitution or in legislation. 
Your staff's report states that the Constitution Revision Commission 
has recommended the repeal of Section 14 1/2. If so, we believe 
an equivalent section or sections should be placed within the 
Codes. Otherwise, this city and other cities may be forced to 
condemn rights within real properties which substantially cripple, 
the property, and yet leave the remainder available for private 
use. This use will be marg1nal and, as a result, will blight the 
property, and cause detrioration in the surrounding neighborhoods. 
To prohibit such use may exceed the City's police power. The 
exercise of the power of eminen'l( domain may be necessary for such 
purpose. 

Your staff's report recognizes two major reasons for 
"remnantn condemnations. They are that a number of substandard 
size parcels wlP-ch are lIv1rtually useless" by themselves could be 
consolidated by a condemnor and returned to private ownership 1n 
useable size. The report further points out that properties 
"reduced beneath minimum zoning size II may properly be subject to 
remnant condemnation. Certainly we agree that these are valid' 
reasons for permitting remnant condemnation. We disagree, however, 
that the remnant should be ltv1rtually useless lt before such condemn
ations are permitted. Such acquiSition should be permitted if the 
usefulness of the remainder is so impaired as to cause the remainder 
to be only marginally useful or to become a Itnuisance" to the com
munity. Further, the proposed Code sections do not indicate that 
remnant taking to elim1nate under-sized parcels is permitted. 



I· 

The california Law Revision 
Commission Page 3 

Wi th respect to the "virtually useless" test many sub
standard size parcels are not useless to the private owner. They 
may be used for news stands, hamburger stands or other substandard 
commercial uses. If in a residential area, they may be used for 
long and narrow houses. These may be profitable uses to an owner. 
They also may be permitted tmder a strict interpretation of a 
zoning ordinance. Nevertheless. they may be seriously detrimental 
to the surrounding neighborhood, whether it be commercial or 
residential. 

We suggest that further study be given to this problem. 
We recommend that cities and counties not be prohibited from 
dealing with this problem as necessary to prevent detrioration of 
their neighborhoods. 

The City objects strenuously to subsection E of proposed 
Section 421. It would appear that the effect of this section is 
to give the court the power to compel cities, counties and the 
state to build roads which would not otherwise be constructed. 
The court could require a byroad to be constructed to a land-locked 
parcel which road may be unneeded except for the use of one owner. 
The comment pOints out that the court should consider matters 
other than the cost of building the byroad as compared to the value 
of the real property. The comment says the court should "conSider 
questions of maintenance, hardShip to third persons, potential 
dangers and so on." We question whether it is sotmd governmenteJ. 
policy to give the court the power to make these determinations 
rather than the elected or appointed officials who are responsible 
to the :geople. A court may dete]:"lll1ne that there are no "potential 
dangers from a particular road. However, if the judge is incorrect 
it will be the city, county or state that will pay the damages 
resulting from improper design or insufficient maintenance. 

Subsect:\.on E' of proposed Section 42i should be eliminated. 

We also believe that some conSideration should be given 
expressly authorizing condemnation of an entire building when a 
portion only of it is located within the proposed street right of 
way. This is a type of l1remnant condemnation" which is often 
necessary in older sections of this city. Often a building lying 
partial.ly within and partially outside of a right of way should be 
demolished rather than remodeled. However, the remainder of the 
land is sui table for future development and should not be acquired 
as a remnant or otherwise. The City of Los Angeles has been making 
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such building remnant acquisitions withOut specific statutory 
authority. We do not know what the effect of enacting Section 421 
would be upon such acquisition. 

We believe that there should be a conclusive presumption 
available to allow the acquisition of a building remnant. We 
feel this is needed because: (1) It is extremely difficult for 
the City to perfol'll1 remodeling on a remainder of a building. In 
the past, we have received cooperation from owners. They have 
done this work at the expense of the City. Absent such cooperation, 
the problem of the City contracting to do work of a private 
nature and designed for private purposes is extremely difficult of 
solution. (2) The question of liability for loss of personal 
property or for injury to trespassers should the building be "cut 
and shored" and not closed uP. is serious arid not settled; arid 
(3) The existence of an old and poorly Oriented or mis-oriented 
bUilding upon a remainder of a lot w1ll adversely affect the 
ne1ghborhood. 

As your staff points out, the leading case on this issue 
is the "Rodoni" case. That case arose in a rural area of this 
state. SpecIil consideration should be given to the problems faced 
by government in the urban areas. Excess or protective acquisitions 
are of greater neceSSity in cities than in rural areas. Such 
condemnations should be pel'lllitted even though the "substantia1ly 
equivalentU test is not satisfied. 

NLR:ph 

Yours very truly. 

ROGER ARNEBERGH, City Attorney 

By .?;;{,:e._~~ 
NORMAN L. ROBERTS 
Deputy City Attorney 
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MICHAEL J. DONOVAN 
ASSISTANT CITY ATTORNEY 

CITY HALL, P. O. BOX 1678, SANTA ROSA, CALIF. 95403 

MRS. AGNES M. SiCK 
CIT.,.. CLERK 

FRANCIS J. MAIHTA 
atGHT OF WAY AGIHH 

Mr. John H. DeMoul1y 
Executive Secretary 

(707) 528·5261 

November 23, 1970 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 95403 

Dear Mr. DeMoully: 

100 SANTA ROSA AVE. 

Thank you for your letter of November 16, 1970, in which you 
enclosed a copy of "Tentative Recommendation Relating to Excess 
Condemnation--Physical and Financial Remnants." 

My comments are as follows: 

1. Proposed §420. There should be no problem here since the 
express consent of the owner is required. 

2. Proposed §421 (a). By what test or in whose opinion will it be 
determined whether ~substantial risk" exists which would require 
the public entity to pay compensation substantially equivalent to 
the cost of the entire parcel? The same question arises as to the 
size, shape or condition of the property. 

3. Proposed §42l (b) (c) (d) (e). This section deals with the 
propedure for condemning remainder property and when the issues 
may be raised and by whom they are determined. It seems to me 
that leaving the question as to whether a remainder parcel mayor 
may not be taken for determination by the Court before the trial 
and before all of the evidence is submitted is premature and inadequate. 
I would offer this alternative for committee consideration. 

If a condemnor desires to condemn a remainder parcel or any portion 
thereof and if that determination is challenged by the condemnee, why 
not let the matter go to trial, to a court or jury, as demanded, 
with the mandatory issues relative to the following: 

(a) The value of the whole parcel. 

(b) The value of the remainder parcel after the taking (severance 
damages). 

(c) Any curative work that can be done to minimize damages to the 
remainder parcel and the cost of such curative work. 

(d) Benefits to the remainder parcel. 
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If the curative work is less than the severance damages, it seems 
to me that the answer has been given in economic or financial terms. 
The Court would be required to make the award that costs the public 
agency the lesser of the two alternatives of (1) taking the entire 
parcel or (2) allowing the public agnecy to do the curative work for 
the remainder parcel retained by the condemnee. If desired, benefits 
could be eliminated from consideration since it might be the most 
conjectural. 

Paragraph (f) of §42l is all right as drafted. 
, 

4. Proposed §422. My only suggestion here would be to change the 
word "may" to "shall" in line 2, making it mandatory to apply any 
receipts from excess condemned property to the fund from which it 
was obtained. In my opinion, receipts from the sale of property 
should be returned to the acquisition fund so that (1) the public 
agency might obtain an exact and accurate idea of the cost of the 
property (2) the temptation to use receipts to the condemnation fund 
would be avoided or at least delayed. If'the funds were needed for 
other uses the body responsible for the funds would have to transfer 
them to some other fund or reappropriate them for another acquisition. 
In my opinion, this would result in better control of the fund. 

Could you advise if any of the committee members represent public 
agencies? 

While on the subject of condemnation, some time ago we corresponded 
relative to CCP §998 and the fact that it does not apply in eminent 
domain proceedings. It is my recollection that you advised that 
certain public agencies in the Los Angeles area objected to the 
extension of this statute to cover eminent domain proceedings. Could 
you advise why these agencies take this position :arid the name and 
address of those individuals known to you who feel this way? 

Thanking you for your consideration in this matter, I am 

~~ry truly {ours / . 

/: u~..- ,.,J - ~ 
~ D. FLITNER 

Ci Y Attorney 
JDF/jes 
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FRANCHISE TAX BOARD 
SACltA.MENI0 
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Scho·ol of Iofii.Tt' 
S'Ca.nfc:;::d ut!iversi 7;,y 
StD.!lford,CA <:;4.305 

Gentlemen: 

We have reviewed your tentathre !:ecommendation for the 
revisic·n of Californi.,,' s laws dealing with excess con
demnation and the questior.~ of physical and financial 
remnants. 

This departm""nt has no di.rect interest in the problems 
involved with the U!lS of tile power of eminent domain 
and therefore we h.t',>,€: no CGllUllent on the technical as
pect", <l,t: the rev.1.!1!ion'S you have proposed. The ... e 
revisions may lndirectly <life,:t the ad:ninistration of 
the 'tax laws by el:i.m:"lutin'.< ,so!!'\(. ()i the problems ir..
vol ve<i il' 'iCC ..>untiu<;! for the p:',·oce.':!ds of condemnation 
sale3. 'I'he pl:'oposec. Tevis ions in!lo far asl:hey will 
el.iminate the,;", probJ.0_'f,;j :1.ave our app:coval. 

yery t.,ltl1:'.!~' yc.,urs r 

,/ 
'----("" kZ~:i '-~:;:;l::;CC . 

-- /' -r ;"'_ 
'" 

Narti.:n Huff 
Executive O'ff,i,cer 
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November 2L" 1970 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Room 30, Crothers Halt 
Stanford, California 94305 

Re: Tentative Recomrr~ndation Relating 
to Excess Condemnation 

Dear Mr. DeMoully: 

CHARLES A. O'nR:CN 
CHIEF DEPUTY AnORK£'I' G:::IoIERAL 

T. A. WESTPHAl... JR. 
CHIEF ... SSIST .... NT "'""rTORN"EY GENERAL 

DIVISION OF CIVIt. L. .... w 

ARt...O E. SMITH 
CtilCF ,,';'SI$TANT .... TTCI'; NEY GElIIER''''L,. 

CI"~iSIOH O"'CRJW,,,,AL. LAW 

This is to expr.ess our objection to the tentative 
recommendations of the l.aw Revision Commission relating to 
excess condemnation. Specifically, our objection is to 
proposed Section 421(a) wherein authorization to conden-ill 
excess land is denied absent a showing of a substantial risk 
that the condemning agency will be required to pay in compensa
tion an amount substantially equitJalent to the amount that 
would be required to be p,lid for the entire parcel. 

It is our view t.hat the language of proposed Section 
421(a) may reasonal:llybe construed to require a showing that 
severance or consequential. da.mages might be found to exceed 
95 percent or more of the value of the remainder or portion 
of the remainder sought ''::0 be condemned as excess. Such a 
requireme.nt: is too stringent and not necessary to protect land 
owners fron:. possible abuse of the power of excess condemnation. 

We believe the better rule to be that set forth in 
Peaple v. Superior Court, 68 Cal.2d 206, Wherein the Supreme 
Court declared excess condemnation of financial r.emnants 
authorized to "avoid a substantial risk of excessive severance 
or consequential damages". 

While the Supreme Court does not define "excessive 
severance or consequential damages", it does appear that such 
damages may be something less than the substantial value of the 
remainder sought to be acquired as excess. 
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It is reasonable to conclude that the court avoided 
defining "excess severance or consequen.tial damages" recog
nizing that what const::.tu.te.s 0xceflS severance or consequential 
damages will necessarily vary as do the facts of those cases 
wherein excess condemnatioll is sought. Rather than attempting 
to narrowly define excessive severance and consequential damages, 
the court sets reasonable limitations on the Dower of excess 
condemnation, namely, that: l:he economic benefit to ,the state 
must be cleoar; that neith.er the economic benefit of avoiding 
the cost of litigating drunages nor the fact that the condemnee 
cLaims severance damages is suffici.ent to authorize excess 
c ondemnat ion. 

"iJe are also cancer-nee t:hat some conf'.lsion may result 
from use of the terms "larger: parcel" and "entire parcel" not
withstanding that these teI~S are defined in the comments to 
section 42l(a). It is suggested, therefore, that consideration 
be given to incorporating appropriate definitions of these 
terms within the section itself. 

Very truly yours, 

JMM/kd 
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October 23. 197'() 

, Mr. John H. DeMoully 
Executive Secretary 

EXHIBIT VII 

california Law Revision Commi~sion 
Stanford University 
Stanford, California 9i~305 

Dear M:r.. DeMoully: 

, 

In re: Tentative Recommendation Relating to Excess 
Condemnation - Physical and Financial Remnants 

RONALD REAGAN. Govemer 

'!'he Depal·tment wishes to take this opportunity to comment in 
writing on the tentative recolllJllendation relating to Excess 
Condemnation-Physical and Financial Remnants, revised July 29. 
1970. As previously verbally stated at the Commission's 
meetings. the major objection of the Department relates to 
the test set forth in proposed Section 421(a} to the effect 
that a condemnor may o.nly take, '18 excess, a remainder when 
there is substantial riak that the entity will be required 
to pay in co.mpensation an amount substantially equivalent to 
the befol'e value as part 0.1' the entire parcel. In the first 
instance, the Department feels that such a test is entirely 
artificial in tr~t even landlecked preperty will retain some 
residual value, if bilt, only ,fer speculatien 'under the current 
California real estate market" The Department feels that the 
test, as distinguished frem the holding of the Rodeni decision 
~ple v. Superior Co~ 68 Cal.M 206} is not only more 
realistic but i8 broad enough to. cover the various instances 
where present Streets and Highways Code Section 104.1 ceuld, 
under present law, be censtitutionally applied. The Rodoni 
test, if codified, wo.uld allow the condemnor to. take a remain
der where there was a s,ubstantial risk that the entity would 
have to. pay exce8sive severance damage and where the economic 
benefit to the cendemnor was clear. 

One example ef such application which the Department was 
prepared to. test before the case settled, occurred in the San 
Joaquin Valley. A relatively small remainder from a large 
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ranch was isolated by 'l freewu:f ;;aV'ing~ Discovery revealed 
that the Olmer would claim SEl',reranc0. damage ul,der the theory 
of the Co~~ case (People v. Cof~ 143 Cal.I.pp.2d 001) which 
would hsye red'li!ed the .,<f'tel' value of '~he r",rnainder to less 
than $200.00 pe;:" acre. '('he;;e a:nee;ed drurages conListed of 
releve15.ng the aCl'.'eaLE) .tHehe i:IOJat\O!d remainder and completely 
revamping the ::.rrigation l;\yr;tem of the entire ranch to provide 
water to sa:l"d l.'eIflaindeI'. Th,zse d..:"lmage~ d1d not include the 
considerable extra, cost to the State to orovlde facilities 
wder the fr,eeway to accommodate utilization of the ~.solated 
!'emainder I'i:!.th the main. ranch, The ad;loining owne~~ whose 
proper-.;y adjoined said I'em~lllde:t" ir:. the after (!ondltlon would 
abut an interchange and was in opposition to any provision of 
access to the isolated remainder through his property on the 
basiS that suoh would' interfere with its future oommeroial 
potential. He did indicate, however. that if such a road was 
not Bought to be imposed upon him, he would settle his case 
and acquire the relatively small isolated remainder from the 
State for approximately $500.00 per acre. He was in a partic
ularly favorable position to utilize this remainder because 
in connection with his existing acreage, it would not have to 
be releveled nor wO\11d M.B irr'igation system have to be 
revamped since he ~ad direct access to water on his property 
nor would his utiUza.tion require facilities to be provided 
lmdel" the freeway, The Department feels that this is a clear 
ease for the constitutional utilization of Streets and Highways 
Code, Section lrA.l, to obViate the risk of the payment of 
exoessive severance detll",ge for the clear economic benefit of 
the public. This and other OPP':irotunltieD ?or constitutiOnal 
appllcation of present Streets and Highways Code Section 104.1 
would be prevented by the r,odifieation proposed in Section 4.21. 

The ~bove example point~ out the difference be~ween the 
Collllllission' ~ ·f;!'>.,Gory and llnat we believe t;o be the thec.ry in 
the Rodoni t.aso. That is, even though a remainir.g parcel is 
not "valuile8s~ there may well be a very fJubstantial risk that 
excessive severance damages (those which do not actually exist) 
will be imponed llPO::1 t;he condemor, The 'baSic theory behind 
the broad theory of exoess taking 1s 'that, aSSuming both sides 
to be honestly appraising the l'EHrnilining property, there 1a a 
difference of opinion as to its value. If the condemnee is 
actually correct and the jury rett~ns a verdict on the condemnor's 
testimony, then the condernnee has sustained a substantial loss. 
On the other hand, if th~ conaemnor is correct but the Jury 
believes the conde~~els ~estlmony, the condemnor has sustained 
a l3ubetantial, loss. r·t ,fould sei!!om that In this SitUAtion, the 
risk of loss should be 0'1 the condemnor which can only be accom
plished by permitting the condernnol' to take the excess property. 
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The Department takes pa::'t1cular ex,ception to the comments on 
subdivisions (c) and {d) of proposed Section 421 relating to 
the position taken by the condemnor lmder present law in con
tested excess taking cases" Fa~ from empha~izing the severity 
of the damage to the remainder, a condemnor merely emph2.sizes 
the severity of the r:l.sk t,lat it will have to pay ~xcessive 
severance damage. The condemnol~ls pos1'tien, at all times, 1s 
that actually. the damages are not as severe e.sthe property 
owner w.l.ll claiu:., ThUl:'. in the <}Il.f:le example above, the con
demnor was prepal'ed to prove., at the larger parcel hearing, 
that even if' it did censtru<li; expensive improvements under 
the freeway te fadli tate th" isola'~ed !'emainder and was forced 
to pay by jury verdict the heavy cost claimed to refurbish the 
irrigation. system, that px'ohabiy the owner after trial would 
never 80 utilize the .remaindeI' as claimed bui; would pocket 
the damages and the underfreeway facilities would have gone 
unused. Under the law apyl1cab1e to the valuation phase of 
the case an offer by the adjoining owner to buy the remainder 
at a certain price could ,fell have been held inadmissible and. 
the relevant offer was what the adjoining property owner was 
willing to pay the State for the severed remainder in return 
for not seeking to impose a roadway on his potential commercial 
frontage. Thus, the Depa~tment took the poSition that if it 
tried the condemns.tion case with the remainder excluded from 
the taking, Wlder the e'/!dentlary and legal rulings applicable, 
it would have run a substantial risk of paying severance damages 
over those which would actll8.l1y ha'Te been suffered by the owner. 
This evidence "'11.13 contemplated to be presented not by an apprais
er but by a.ttorneys and right of way agents with the Department 
experienced in the exposures in similar fact situations. 

Section 421(c) provides that thel1lOtion for a hearing on the 
r:l.gtt to take the excess must be made no later than 20 days 
prior to the ·da.1 set· for trial of' the issue '01' compensation. 
It would seem that if 1;he condemnee must contest the taking in 
his answer that the motion for a b:tfurcated trial should be 
made at the time of the reqllest for setting (that is when the 
at issue memorarlci.um 10 rHed). The bifurcated hearing should 
be held as early as possible to avoid the expense of preparing 
for ene trial and a.~tually having a different trial. This will 
also insure that trial dates will be predictable and continuances 
not necessary since the 18.rgex' parcel issue may be settled well 
in advance of the date set for the valuation phase of the case. 
Moreover, after thia issue is disposed of, settlement possibil
ities may be DIOre fully explored uithout incurrence of prepara
tion expense. 
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Should the present test set forth in proposed Section 421(a) 
be retained, the Department feels it desirable that if the 
property owner is going to contest a proposed excess taking, 
as part of his contesting pleadings, he be required to state 
his position of the before value of the remainder 85 part of 
the whole and the after value. Under the test of the Commission, 
if the condemnee is not going to claim that the remainder, in 
the after condition, is valueless, he must unfortunately win. 
Under the Commission's test, the property owner is afforded all 
the advantages in that he can claim 90 to 95 percent damage to 
the remainder and defeat the proposed excess taking. For the 
clear economic benefit of the publiC, he should at least not 
be afforded the additional advantage at the valuation trial of 
claiming the additional 5 to 10 percent damage he did not claim 
in the bifurcated hearing on the proposed excess taking. The 
second sentence in the proposed statute 421(d) would permit the 
condemnee to claim a value of the remainder in the hearing on 
the right to take and then in the valuation phase to testify 
that the remainder was valueless. 

Obviously, where the relevant issue to be litigated is risk 
of a jury verdict as to valuatlon rather than actual valuation, 
the spectrum of r~levant and admissible evidence is consider
ably broader than that admiSSible in a pure valuation case. 
It occurs to the Department that the Supreme Court gave very 
careful consideration to the entire issue of excess taking and 
explicitly found that there probably were areas where excess 
taking was constitutionally ju~tified for the public benefit 
even though, unlike the facts of the Rodon! case, the remainder 
was IlOt rendered virtually valueless by the proposed taking and 
construction. In the proposed codification, the Commission 
would foreclose the ~pplication of excess tak1ngs in the areas 
envisioned by the Supreme Court to be constitutional and in 
the publi.c interest. 

Very truly yours, 

~7.~~ 
ROBERT F. CARLSON 
Assistant Chief Counsel 

Enc.20coples 
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California State Automobile Association 
Of"F'"IC£R:!!I 

CHARI..£S w. WI1SRRV. "~ESIDE"T 
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150 VAN NESS AVENUE. SAN FRANCISCO 

CALIFORl"liA • 94101 

AREA CODE 415 ~ TELEPHONE ~ 626-·3000 

GnVERNMEr~TAL AFrAIRS D£PARTMENT 

VI RGll.. p, ANDERSON. MANAG£R 

October 14, 1970 

J()bn H. DeMoully 
Executive Secretary 
California Law Revision Commission 
School of Law 
St~ford University 
Stanford, California 94305 

Re: Excess Condemnation 

Dear Mr. DeMoully: 

aOARC OF'" DIRECTORS 
HAR<;!Y S. S"KER, n.£fjIoIQ 
.... RTH:JI'! H. 8Rt::e:CI, .JR .• cAI< ..... ..c. 
H • ..!. I3t'iUNN! ER. a..... Tf>.O.t<C,SCQ 
:::H ... RLE5 F. Ei<.JLcrrTl. ,JR.., LooN I'RANI:t&.CC 
FRANC'", J. C .... RR, s ...... f"AA .. C'9~Q 
S. V. CkRISTI£RSCN. a.o.~I""'" 
.J .... CK CF<A~ME!>' ....... ~"''''''~L 
JA::::K F. 0"'1. V, JR •• C\.,;'«"-"-
HARM(:R L DAVIS, ilEIio::"..rv 
l-iAR"IV O. l-<O)..T, aTlIC«TO .. 
I-AR"ION K. HDWARO, Q ...... l.ANOO 
MAR ... I." e. HcJM;>HRE'f. REND, ... LV"""" 
FRANK ,]. \...OOATO ...... LB " .. TC 
FRANK: MACI;tR,Of:. JR., ..... C".,.,..~TO 
FiilC:O .J. DEHL.ER. SAN ..ocSE 
WlI .. LIAM M. OTTERSON, .. un:EI;I 
08£".,T I'C:OERSEN ............. 1IMMt. 
PORTER 5£5NOI'I, ............. no 
KEtY,...; M. SHAFFER ...... "T ... CRuZ 
ALFRED TISCt1. 1;1·,,"101 
.1. .... ).·105 M. ~LL5, 51'1 .• R(OOUCI 
KARL .:.... WENT£:, L'''I'''''UJA( 
I::HAI'!LES ...... WHE:RR'r', ",eorflTd 

HONORARY DIRECTORS 
H .... ROLC< ..I. M=I:URRY ....... CRANC .. = 
J05EPH f'". McOONiIoLO, F!£NG. .. ~ ....... 
CLYO!:: W. R .... NN. REOO'NGI 

I have your recent letter transmitting the proposed draft of 
legislation on excess condemnation. We appreciate the oppor
tunity to review this matter and to comment on its provisions. 

As you know, our interest in this subject is related to the 
condemnation of property for street and highway purposes. 
Existing law on this subject is, of course, well defined and, 
as indicated in your brief, has been extensively interpreted 
by the Courts. In this respect, we note that the thrust of 
your proposal is to extend some of these principles to the tak
ing of property for other public purposes. 

It is our opinion that this would be a worthwhile objective 
insofar as uniformity of the law is concerned. At the same 
time. however~ we are-concerned about the potential effect of 
the repeal of Street and Highways Code section 104.1. This Code 
section has been extensively reviewed and interpreted by the 
California Supreme Court in the case of People vs. Superior 
Court, 65 Cal.Rptr. 342. The repeal of this section couid serve 
to negate the effect of this substantial body of law. 

In this respect, we would ask that Street and Highways Code 
section 104.1 be retained in the law and not repealed as proposed 
by your draft. I am sure that this could be accomplished without 
affecting the other beneficial provisions of your proposed draft. 
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At the same time it would provide certainty and continuity in 
the law dealing with the important street and highway program. 

We will appreciate your giving this recommendation your earnest 
and serious consideration in conjunction with this proposed re
vision. 

VPA:sr 

Sincerely, , 
I ,.1 ?a::; ; -'I; W I ,.f '. t-/~/ / ',« t.~~----

VIRGIt P. ANDERSON, Manager 
Governmental Affairs Department 
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ROBERT V. 1!11...AO!: 
PI!.ARY M. F"ARM!:Ft 

~AOVl.-..I. U:C1..ERC 

EXHIBIT IX 

BLADE lk FARMER 
ATTORNEYS AT LAW 

POS1' O"'!'"ICIt DR .... WER III 

Ie-50 t.INCOLN STRt':.£:1'" 

OROVILLE, CAL.IFORNIA, 

Q!5\l'e!5 

August 25, 1970 

Mr. John H. DeMoully 
Executive Secretary 
California Law Revision Commission 
Stanford University 
stanford, California 94305 

TI!:'--I:PHOMIE: e33-See~ 

",,,£,01, COOlE: it1e 

Re: Tenitive recommendation relating to excess 
condemnation - physical and financial remnance 

Dear Mr. DeMoully: 

I have reviewed the proposal revised July 29, 1970, 
and find it to be unacceptable in several respects. 

First, whether the courts agree o~ not, I believe that 
section 14 and 1/2 of Article 1 .and related legislation are 
inconsistent with the Federal constitution, in theory, if not 
in fact. Private property, in my opinion, should be subject to 
public taking, only where necessary for a public project. I 
have strong reservations about redevelopment taking. I note 
rapid growth of the acquisition and sale of property 
by the Division of Highways. Presumably other agencies are 
similarly engaged in greater or lesser degree. Such agencies 
with their.~ensive engineering staffs are capable of render-
ing a partiCUlar taking of a character where the remainder falls 
within the present definition and is slated for acquisition or 
not, simply by granting or denying access or in the manner in 
which construction is designed. In other words, a real estate 
program, i.e., the acquiSition and sale of land and with a 
credit resulting from p~fit can be "managed" by engineering 
cooperation. Placing the burden of proof on the land owner, 
eliminates the possibility of redress for all but the well financed 
land owner in situations where it can meet engineering challenge 
with engineering challenge. Even so, most superior court judges 
will accept the administrative decision as final. 

The decision to take a remnant of property because the 
land owner might receive a "windfall n resulting from its 
proximity to the project is grossly discriminatory against 
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such land owner a portion of whose land is needed as compared 
to the land owner in the same vicinity no portion of whose land 
is required. The land owner should have the first right of 
decision, not the condemnor. If the land owner determines 
that the remainder of ~~e land is damaged by severance, loss 
of access or other cause resulting from the taki~g and construc
tion of the improvement in the manner planned, he can and may 
make a claim by his pleading. When he makes such a claim, the 
condemning agency then ought to be able to determine whether 
it is feasible or practical from the standpoint of the agency 
as representative of the taxpayers to relieve or minimize 
the claim by providing substitute facilities, payment of the 
claim or in the alternative a~lisition of the entire parcel. 
The agency should be required to make such a determination and 
when it has done so, then such a determination might be deemed 
prima facie correct. In other words, a land owner should be able to 
challenge the determination having access to the basis for such 
determination and submit the same to the court for decision 
with the burden of proof upon the land owner. However, in those 
situations in which the land owner is willing to abandon a 
claim for severance in order to retain the remainder, there is, 
in my opinion, no justification legally or morally for the 
agency to acquire his property. 

Specifically, I would rewrite your proposed Section 421 
as follows: 

"42l(a) Whenever a part of a larger parcel of 
property is being taken by a public entity through 
condemnation proceedings and the owner of record claims 
by his answer severance damage to the remainder, the 
public entity shall have? days after the service 
and filing of such answer within which to elect one of 
the" following courses of action: 11) Determine that 
the size,shape or condition of the remainder will be 
such that severance damage thereto will be caused in 
such amount as to be substantially equal to the value 
thereof as part of the whole; (2) That severance damage 
will be caused to the remainder which can be minimized or 
ameliorated at a lesser cost than the acquisition of 
such remainder by making substitute access rights and/or 
structures available thereto: (3l That it is not to 
the best public interest to acquire such portion or to 
revise the nature and extent of the taking as provided 
by subparagraph (1) and subparagraph 2) above. If the 
public entity elects to proceed pursuant to (1) or (2), 
it shall manifest the same by appropr~~te amendment to 
its complaint. If it shall fail to make such amendment 
within said period of time, it shall be deemed QOnclusively 
to have elected pursuant to (3). 
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(bl (This subparagraph need not be revised.) 

(c) If the condemnee desires to contest the taking 
under this section of a remainder he shall do so by 
written objections to the proposed amendm~nt to the 
complaint. Upon the filing of such written objections, 
the court shi:l.ll set the matter down for hearing after 
first affol>l.ing t.'1e parties adequate discovery. If the 
condemnee d.o~s not file written objections to the proposed 
amendment to the complaint, his right to contest the 
taking pur&~w,t to this section shall be deemed waived. 

(d) (This subparagr.:aph need not be revised.) 

(e) '.I.'he court shall. not permit the filing of the 
amendment to the complaint under this section if it 
shall find that the public entity can reduce or 
ameliorate damages to the portion not being taken or 
condemned which means or method the court shall find 
and specify in writing. Upon the entry of such a 
finding by the court, the public agency may, at its 
election, amend its complaint consistent with such 
finding, decline to amend in accordance with the finding, 
in which event, the remainder shall not be acquired 
therein or it may abandon the proceedings as elsewhere 
provided by law." 

The foregoing is rough, and probably requires revision. 
However, it should serve to i·llustrate the proposition being 
advanced, i.e., that where an acquiring agency believes in good 
faith that severance damage will result, it should be willing to 
pay for such damage or allow the land ~Nner to retain the 
property plus_appropriate severance damage; or if it feels that 
the amount is so great as to justify taking the whole the land 
owner should be allowed to test before the court the qood faith 
of that determination. Substitute facilities substantially 
reducing damage to the remainder should always be made available. 
where practicable. -----." 

Yo~s:'wry trul~ - ~. - ~ \. Lt-!-// U i ,~, 
, ~<;['. "-

RVB/cam _, ,>( r V. Blade 
Capsule Background: r have carried on acquisition proceedings 
with U.S. Department of Justice (1943-1948), later for the City 
of Oroville and currently for the City of Colusa. I have represent
ed landowners more than plaintiffs in federal and state courts 
during the past 20 years. 
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DESMOND. MILLER &. DESMOND 
ATTORNE:'YS AT \..AW 

SACRAME-NTO. CALlfORNi..,Jr. SoS3!A 

September I, 1970 

California LaI, Revi.si.on Commissi.on 
School of Law 
Stanford University 
Stanforci, ColifoTr-ia !f13(i 5 

Gentlemen: 

<OAt'll.. :.:>. OF.:SMON;j 

E. VA'INE I-' IL.-LCR 

1~ICI-fARO F, DESMOND 

_o")1$ N OESMO~O 

--,' 0 ... ·"'1 R. ~EWI S, d~. 

FRANK R::::Y~-'OSO 

I have reviewed your -Ce;1tiltiv" recOEUfl.enctatj ,·,n" relative 
to excess cop<J.emna'clon of phvsical aud financial remnants. 
Generally. I apprOVE of the cl,snges, although, since 
the Rodoni case, I Jo not feel that they are absolute ly 
necessary. There are t:.o exceptions, however, to my 
approval. 

The first is that I do not feel that there is any reason 
to create the ,Hesumpt',on in support of thedgh t to take 
the physical remnant. I feel that the burden of proceed
ing forward 1olitr. t.he procf in the event that the right 
is contested should be with the condemnnr who asserts 
the affirmative of that iS5ue~ 

I also feel that it should be ~ade clear that the facts 
giving ris'') to the ri.gh t to take und"I" the "slIbs tan tia1 
risk that the enti::,' will h","·equiTed to pay in compen
sation an 'amount substantially equivalent to the amount 
that would be Tequiredt~ be paid fOl the elliire parcel" 
snould be based UpO"1 the appTai:sal of the c·~p.demning 
agency and not upor, a comp.xrisnl' oEChe appralsals of 
the agency and the propert:y O1-illeT. 

This problem is sugg es ted by the fo 1 1owing exanple: 
Assume that the condemnor contends that the entire 
parcel is wor·ch $lno,OOO, v,nd they aretakinr, half of 
it for $50,000 and a<lrnitt:Lng S0veranC6 dama,Jes amounting 
to $10,000. Let us alsc S.UppOSe that the condemn",e 
claims that "the pI'oper-cy is WOl"t:1 ~200,OOO, and that the 
value of the take is $100,000 and there is $30,000 in 
severance damages. Under these circumstances, b,"cause 
of the claim of r:he condell'nee; there "'ould he a substan
tial risk that the condemning agency Hould have to pay· 

.. 
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cons iderably more than its es timate of the value of 
the entire parcel~ -- , 

I therefore feel that the legislation should make it 
abundantly clear that the decision of the Court cannot 
be based upon the welghing of the two respective positions 
and an evaluation of the entire case, but it must be 
made based upon some kind of a percentage evaluation of 
the case of each party separately. 

Yours very truly, 

DESMOND, MILLER & DESMOND 
1', 

~ i 

By /)/) L:-' jl, ~ 
;rid!J1({ ! I;X2$.71':7I1 

RICHARD F. DESMOND . 

RFD:bk 
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1730 FIRST WESTERN BUILDING 

!330 BROADWAY 
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c..r..R-L H. AII.OTT tae?· 1~3 
CHAALI!:S A. SEAJ'tDS\.ET ••• a·Uilo"3 

JOHN L., .... <= OQN~ItLL. • .JR. 

GERALO C. SMITH 

LJIiIIIIIIIlENCE R. SH EPP 
LL.£WEL.L"f1t2 E. l'.KONPSo-N .1l 

Mr. John H. DeMoully 
Executive Secretary 

ARE .... COOl: 4150 ..... ~1-;l300 

August 18, 1970 

CALIFORNIA LAW REVISION COMMISSION 
School of La.w 
Stanford University 
Stanford, California 94305 

Re: Excess Condemnation--Physical and Financial 
Remnants, 'fentative Recolllllendation 7/29/70 

Dear Mr. DeMoully: 

My partner, Philip ,Jelley, and I have reviewed the 
tentative recommendations with respect to excess condemna
tion referred to above and have these observations to make: 

The quality of the work, typical of what we have 
seen in the past, is extremely high, the research is obvi
ously carefully done and the statements and explanations 
are quite lucid and to the point. 

We agree with and support the proposed statutory 
changes with one exception: 

Specifically, subsections (b) and (c) .of proposed 
Section 421: We· feel that the condemning agency should 
have the burden of at least making a prima facie case sup
porting the excess ta~ing rather t~an to have it the subject 
of a presumption that casts the burden of producing evidence 
on the condemnee. When an agency is considering a condemna
tion and has decided to proceed on a series of acquisitions, 
having already completed the process of deciding on the 
project, or where a single parcel is to be acquired, have 
already considered the major issues involved, the matter of 
the resolution authorizing the agency's staff to proceed 
tends to become somewhat ministerial. 
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It would seem to us appropriate ~o require, unless 
waived in the pleadings, actively or passively, the condemn
ing authority to produce evidence first. 

Certainly it is no handicap to the agency to produce 
such proof since it would necessarily have made studies and 
determinations preparatory to recommendations to th@ governing 
body leading up to the adoption of a resolution. 

This would seem to be particularly valid an approach 
in light of the scope of the Rodoni decision, as pointed out 
in the report. 

Obviously our experience and studies fall short of 
that of the Commission and we, therefore, commend this point 
to its consideration with the knowledge that, in its wisdom, 
it will make appropriate recommendations to the legislature. 

Sincerely, 

SHD:ajr 

)ciA Q""1 rA ~ .....-Sl. . 
Stacy H. DobrUlnsky\l- \ 
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'SXHIBI'I' XII 

P. O. Box 185 
Downievi.lle, California 95936 
December 9, 1970 

Ca.lifornia. La\v P .. eviston Commission 
School of l,;::r\ov 
Sta..rl ford Untvcrs~,ty 
Stanforcl l Ca.I j f(Jrnia 94.305 

Gentltmen: 

Re: Excess Conderrlnation #3640 
Revised 7/29/70 
P~ysical and Fmancial Remnants 

The division of excess condemnation into the three divisions is certainly one 
step to\vard d'tscussing it "'.vith so:me sense~ 

Originally the D. H. made llS an offer - one only - based on 104.1 and up lll1til 

30 seconds before serving TNith papers on a partial had ITlade no offer on a 
partial" Now this would seeEl to me an adn1ission that the remainder lk1.d no 
real value. The negotlQ.tor \',<18 (tuestioned on this: he statEd "due to the 
Rodoni Case they c{)uIJ :'lot conrier:ul the \vhoh: e t1 At that lillie a decision had 
not bee[".\. rcnd\.:<t!~'d by trL~' CalHc.r rliJ_ S~JPl'cr:ne Court. 

The basic plJwc-r liJi-d;::I: lU4~ L ::;ce~:-:6 ·[:Jgj/;.i.l - the presentation of the D .. B. 
through their ilcgctintors 1(:'d\'2f: (i 50C:f taste with many landowners, particularly 
\vhen vcry' Ofn-~D a nYU10l' chonge CO"illd well be of iuaterial benefit to both - thus 
salvaging uS;i.hle physical :r:'Clnnants c\:cn befori-: created~ 

"[ ce:rt:.::..inLy agrt";c til2..t: !_hb; r'.:J~';t::.r.- ;·]s used ~;-y seve.raJ. of tilt'" agencies puts a real 
st:.·.!lfn (;!1 the lnl"Cilt of the _~O·L ~ <l.od re.::pli.reS clarifica.cion~ Lor, iiS now practiced, 
cc.me.s tOO i,:lose: to ce,ntisc..i.!:10n '.)t private pro:r<2J.·ty'~ 

On page 8 4 p~r,;t.gr';}p(; +. bur('::::-n c<: prorf;: and page 9> p~raglap:h 5, if contested, 
;;1.l1d p.:.t(-{t."" 9, pa.ragr~~prt 6 \viL~ Lh .. : C':~'i]:ll [TleEt in pa:i~&g.r3..ph 12 should be rnade as 
pa..inicss as p(.,ssibh--:' [or the la .. ndclv;ncr who;. under 'Ll1e current law is in fact a 
"victlrrl; if if ::--le su 'YJUch aD in~irn~i':,('t the .2-Z::>:!lC)7 could -make a.ny changes. 

T~lis they Le:;~:'-i-t stJ':)j]~)y .Jnd -';i/t~;l :.-:-It.~'/ IT"":';ght1 for with the t-Lxeat of costs, arc 
in a posiriot"; ~:('I r"citib l

' r11;::- L.~1~~~C·\'\oT;.«r into sllbm ission .. Sante day remeding this 
b~~/ I':PN \vtl.1 SOl.,;e rr13_'i.,,/ of Uws(' prGhL~f'1s. 1 hOPe you t3.ckle this cost problem 
shortly' - fe'.v people \-\fiH risk $IB, noo ll1 cni-:~ case, $~i, eCtO t:i another t as I did 
to defend thei:rbeIiefs .JJld f..'T,Ten otter ·;-.;orn'!ng ;)ut ahead doll<.lr-\,vlsc, be considered 
a real Jnckas s for doing s;). 

Page 41 I, K420. This, when tied together with (1970) AS 125 is c8rtainly a step 
in the right directiGll .. 



Page 1122 - line 14. Que;;tlOns of \{a"lten<illCe. "421. Add - slope casements. 

UtIlities - if not ~o be Lcp.iact;;"'d j provision for later - (often excessive cost of 
these precludes any use of remainder) panicularl), where beyond 11 divided 
freeway. Quite possibly too tcclmic:li but often the stumbling block. 

Page 112 3 '. :;'422. 

Presuming tha.t the s{;ction 420 and 42 J. are perfornlcd in t,,-ood faith, the sale of 
remnants without offering first ~:o the prior owner5 iviE not invoke the criticism 
that it does now 6 In ill.any cases such a procedure fs nearl y in1possible due to 
the small size, irregularities, zoning) which 14equi.res cOll30lid3.tion as now done. 

A goodly· aInount of information (In our case was sent you along wirh a suggestion 
re: COSTS. 

HF:eh 

') 
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EXHIBIT XIII 

1\!lILNOR E. :3LE:/\VES 
ATTORNEY AT LJ.w 

SL'ITE 6041"1 IBRAoauF!Y EJIJfI...r~INO 

:"04 $OUTH BROADVoIJ>,Y 

L.OB A ..... Q~u...%"'" CA1~(!"'OJIINIA <aoOOi. 

,i::.I..EP .... O"-lE (21::21) iJ.BO_007t1 

Cali {o::.--nin Lat..;' RC\{"-j.sion COl~Hi~ S,(~,iOIi 

SChD'O~. 0 i L2't-J 

Stanford IJIliversit! 
Stanford, Cai,l.~orn~R 

Att(?ntiun~ John H. DeModl} 
::.xccutive S~~cr~tary 

Gentlemen: 

I t:a'i!:: n(;~..;' ha.d an opport:~~nity to examine yOU1:" 

tentative recCiill!.uendat:Lon relAting to excess condemnation. 
I thOl:OL1gh~.y approve of it in derail, and '",oul': 
certainly hOP2 th~t 1~ ~s 2nRcted by the legislature . 

. Yours very tru!y, 

"-'~t ... r/ 

-It !-~ ~...;;, ·(~r~_ 
NIL.'IOR E. GLF~,\ VE S 

111':G :rn~'< 
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A.W. I'IUtA" 

t'IIL'Olto W. 1) ... .cL 
toOlNoI"'N 11'. SNtlJl:GAAllp 
It. JlODOt:Jt k()WU .. l. 
..... IotItS II. t ... c I< 1[" 
GAIII"'"',S ....... u:"'.ltlWlll 
..... "'IE. It. NOOIltE 
HtI'UU::IIIT W. " ... Lllo[FI 
I'I'Oal:l'IT .... JIIISLt:'f 
ltO.II:RT c. -rOOD 
"lCII E, 'rOCeA 
..-PlITZ .A. :!ITIU()LINO 
........ Ry J. 1<£ ... 1.0" 
~ .... U L .... IEOCJ:t1 C; "''''111'; 

"o. ... 1I:1i1 L. "'~C;OFl"'UCK, .Ill. 
£01<11"'0 R. C"'$[Y 
HOW ... ,."" "....,.R'$O~ 
...... ""~S t. [1111 C;ll:!l~H" 
.... OHN 1'1. YI",C;f;NT 

WIl..L' ..... III. BU:L 

"'rcl1"'lI!t> A. '::URHUTT 
LE:Or..AR 0 A ... ,""" PE;!.. 

.;01'11'01 a. "IU"'LIto"r'!', .. ",. 
Hie_IE .... w. , ... MCLL 
COI..Le;iE N M. C'..AIIU: 
.... 'lFC'IIIO 10\1, 0" I" I...., JII • 
ntO"A5 P. 8U,."t. 
aAU<:-E O. WALLA';:!';: 

J. IIICIfDLJ.5 CO;JNT£R III 

IlOOOLro .. 0"'1£ ....... 0 
.<IOr-I,I" I;c P. "'",,,INGT.o.J 
ITtJ"''''' T. W"LO .. ,,. 
O ... ·nO .... Mt::Y!:FlS 
<:. RICKARO Li:"OIol 
.Q,C ..... FI'D P.IIH",S 

C. tlt",'-I) CAl'lUiiG" 
.... OH>4 .:. 1O<l""'It.T 
WlL!..,"'''' Jj. R ... ut", m 

Mr. John H. DeMoul1y 
Executive Secretary 

RUTAN 

EXHIBIT XIV 

& TUCKER 
ATTORNEYS AT LAW 

r-HE" SANK OF CALIFORNIA aU1L.DING 

40 CIV,C CENTER OriIVE: WJ!:5T 

POST OFFICE BOX ~976-

S"MTA ANA, CAL.IFOI=I:NIA 9~702 

P14) 835 -22:00 

September 9, 1970 

California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Mr. DeMou11y: 

,J ... M[:5 a. TUCK!:", S~. 
188-8-10&0 

0" eOU""SI!:L 

W_ K. Lfjo,JOS"''I' 
£VEAf:,'I' A. HART 

LOS .... NGELE.S 0 FT1CE 

550 $O'JTt< FLOWER STREET. SI.oIT£ 153.3 

LOS ANGELES, CALlfOI'l'NI .... 90017 

TELEPHONE n'13) 6eO~O"'a2 

!..AGV ...... HILLS orrlce 

Z35Z1 1''''51::0 OE ... ALENel ..... SUITE:: JOO 

LAGUNA i'tILL.S, C .... LlFORNIA 928S3 

TELEPHONE (7)"'J .e35·2:200 

I recently reviewed the Tentative Recommendation relating 
to ~~.§.IL.C.Q.g.~e.m~_~1=J_q.n--Physical and Financial Remnants proposed 
by the Law Revision Commission on July 29, 1970. 

As you may be aware, Rutan & Tucker and I represent a 
number of condemning agencies. I am somewhat concerned with 
Section 421, paragraph (a) as it is now proposed. Section 104.1 
of the Street and Highways Code, 943.1 of the Street and Highways 
Code, and Sections 254, 8590.1, 11575.2 and 43533 of the Water 
Code, together with the holding of De1artment of Public Works v. 
Superior Court present a substantial y broader test for deter
mining when an excess taking may occur than is found under Code 
of Civil Procedure Section 1266 and that section's interpretation in 
the d(ocision entitled La Mesa v. Tweed & Gambrell P1anin Mill, 
146 Cal. App. 2d 762 5 T is latter section, w ic has been 
a limitation on cities and counties, has been a matter of no 
little concern to city attorneys. The prOblem arises because 
Section 1266 of the Code of Civil Procedure allows an excess 
taking only if the damages would be in an amount equal to the 
fair and reasonable value of the whole parcel sought to be taken. 
The La Mesa case says this means substantially equal, and the 
courts are finding that. even a few thousand dollars difference 
in a relatively large taking is enough to block the taking. 

When the Commission uses the terms "substantially equiva
lent" in Section 421, it is presenting the same problem that now 
exists under Code of Civil Procedure Section 1266. Furthermore, 
it is insuring that the problem will occur with all public entities, 
not just cities and counties. A few dollars difference between 
the severance damage amount and the value of the remainder will 
operate to prevent the public agency from acquiring the remainder 
and at the same time require that agency to pay substantial 
severance damages and receive nothing in return. 
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Mr. John H. DeMoully 
September 9, 1970 
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Another problem is presented by a requirement that prior 
to the trial the court determine that damages are substantially 
equivalent to the amount that would be required to be paid for 
the entire parcel. The only way the court can make such deter
mination is to have a great deal of evidence presented to it 
as to the respective parties' contentions respecting severance 
damages. In the usual case the condemnee will claim much higher 
value on the remainder of the parcel in the before condition 
than the condenmor. Al though the condemnee' s damages will be 
also greater than. the condemnor's, it will not equal the condem
nee's opinion of the value of that remainder. Thus, we can have 
a full fledged valuation determination under these sections, and 
this in itself presents too many problems to make the operation 
of the section realistic for a number of reasons; 

1. The condemnees already are faced with substantial 
costs for appraisal fees and attorneys fees. They can ill 
afford to have in effect two trials over the issue of valu
ation. 

2. Under our master calendar system cases are not 
assigned to a judge for trial until the actual trial date 
arises. Unless we are going to wait until the morning 
of the trial to make this determination as to whether the 
excess can be taken, we are faced with a situation where 
a law and motion judge. would have to make such a decision. 
This means it would have to be made probably on affidavits, 
since a law and motion judge is not in a position to have 
witn.esses testify. And further, this is not the type of 
decision that any law and motion judge would want to make. 
For example, we now have a provision that if the condemnee 
is dissatisfied with the security deposit deposited pursuant 
to an order of itmllediate possession, he can challenge it. 
Yet in the event that a challenge has been made to a law 
and motion judge of a security deposit, the court has said 
that it could not make such a determination unless it heard 
the entire trial, and therefore the court is not disposed 
to disturb the previously ordered security deposit amount, 
even though it appears to be wholly inadequate. 

3. Another problem arises in connection with some 
kind of a predetermination as to value which would be 
required under this section. Since both sides are entitled 
to a jury trial on the issue of ,valuation, it would be im
proper for any predetermination of value to have any effect 
in the trial. Yet it is difficult to see how such a deter
mination would not have some effect on the trial judge. 
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If in the first instance the predetermination of the value 
were proper.ly reduced to Findings, so that there could be a 
later appeal of this decision, the direct question will arise 
as to what degree these Finding& are binding on the,trial 
court. In addition to this, i.s is unknown B.t present whether 
the specific evidence introduced at the preliminary hearing 
could be used in the trial. In your comments you say that this 
is somewhat analogous to the procedure under the Code of Civil 
Procedure Section 124·3.5 (e) (amount depOSited or withdrawn in 
immediate possession cases). However, recent cases interpre
ting that section have opened the door to the use of even that 
type of data in the trial court to the detriment of one party 
or the other. . 

Finally, what is going to happen in a situation where a law 
and motion judge makes a preliminary determination that the 
damages are not substantially equal to the value of the remainder 
and then later on the jury returns a verdict of damages which is 
of such size that had the law and motion judge considered that 
value he would have aEowed the taking? Isn t this going to 
simply lead to more appeals and motions for new trial? 

In conclusion, I am somewhat concerned with the apparent 
change in the policy from that announced in the Department of Public 
Works v. Superior Court decision referred to in your study. I 
think the statute as proposed will present a substantial problem 
for public agencies, and in reality for landowners, too. 

Sincerely, 
r 

r -- , ,~ :_'--_.: .. _ .......... _ L-t._t. " '--__ -..-;...--'l ... ' __ ... (. .... <:..--"-.~/ __ / , 
Homer L. McCormick, Jr. 

HLM:ehe 
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SIMON. McKINSEY S MILLER 

ATTORNE"rS AT LAW 

H .... RRy...i. SII-fON 

T~OM""S W. Me: 1<.1 NSEV 

ARTHUR W. MILL.£r{ 

,.JOHN S. WI!..L.IAMS 

O ..... VtO L. SANDOR 

RICHA.RD E. SOl'oolGEI'oI 

EXHIBIT XV 

August 25, 1970 

California Law Review Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeMoully 
Executive Secretary 

Gentlemen: 

2750 BELLF'LOWE:R BOULEVARD 

LONG BEACH, CALIFORNIA 90815 

TELEPHONE .21-9354 

F'ILE. NO. _______ _ 

I have received the tentative recomIT~ndations relating 
to excess condemnation. I have insufficient experience 
in this area to express an opinion one way or the other. 

I am sorry that I cannot be of assistance. 

Very truly yours, 

McKINSEY & MILLER 

TWMjjo 
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..JOHN D, ROGERS 

THOMAS F'. VI%.ZAR-O 

.JOHN H. TA.L.L.1ET"T 

EXHIBIT XVI 
ROGERS. V'ZZARC & TALLETT 

A PROFESSIONAl. CORPORATION 

ATTORNE .... S AT L..AW 

389 PIN. ST'REET 

SAN FRANCISCO. CA1-IFORNlA 94104 

August 19, 1970 

Mr. John H. DeMoully, Eltecutive Secretary 
California Law Revision Commission 
School of Law, Stanford University 
Stanford, California 94305 

Dear Mr. DeMoully: 

, 

I wish to compliment y~ and the Commission upon the thoroughness 
with which the problem of excess condemnation has been studied. 

AI. a firm, representing both condemning agencies and owners, we 
have had numerous occasions in which we have been involved with 
this problem. Our suggestions for modification are therefore 
based upon practical considerations affecting clients and attorneys 
on both sides. 

Concerning the tentative draft of COMPREHENSIVE STATUTE S 421, we 
would suggest the following: 

421. <a): Insert the words "to the owner" between the words 
"value" and "or" in line four thereof. 

We have read and appreciate the r~asons given for the elimination 
of this phrase as indicated in your study, but agree with the 
spirit of the existing statute (Streets and Highways Code Section 
104.1) that the taking of property not needed for the project itself 
from a private o~er shOUld be based upon the consideration of the 
reasonable use of the property to him. Elimination of this phrase 
may lead to situations wherein the excess property, especially in 
interim conditions, may be extremely usable and vitally needed by 
the particular owner for his own purposes, and yet not marketable 
to the general public. 

421. (b): Delete the latter portion of the sentence COllllleDC
ing with the words "It shall be presumed" and ending with the words 
"the burden of producing evidence." 

The legislative purpose for attaching presumptions to condemnors' 
resolutions is to fortify the taking of private property for the 
public use and thus avoid delay of the project. An excess parcel, 
or remainder, will not interfere with or delay the public project 
if it is not included. Its taking, therefore, should rest upon 
its own merits and the condemnor required to sustain fully its _ 
burden of proof. 
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421. (c): This section should be deleted. 

As a matter of practice, many attorneys not experienced in the 
field of eminent domain may well overlook the pleading of the 
section referred to in 42l(b). Since 42l(c) provides for a for
feiture of the owner's rights as a result of procedural defects, 
we find it unacceptable. Moreover, since constitutional questions 
need not be pleaded and the matter of excess taking inherently 
involves constitutional issues, serious problems could arise in
volving the waiver of constitutional rights and involve the 
constitutionality of this "forfeiture" subsection itself. The 
matter of determination of justifiability of taking the excess 
property is adequately provided for in subsection (d). 

421. (d): Add the following sentence to this subsection: 

"A court determination in favor of the condemnee shall 
be considered an abandonment pursuant to the provisions 
of Section l255a of the Code of Civil Procedure." 

While subsection (f) does generally refer to the "privilege of 
the entity to abandon," the addition of this language would pro
tect the owner in his efforts to save his property and deter the 
condemnor from overreaching. If the condemnor does seek to take 
that which it does not need, and the court rules in favor of the 
condemnee, it is only fair that the condemnee should be paid for 
the cost and expense of defending against an unnecessary acquisi
tion. The additional language would also avoid the defense by the 
condemnor against costs involved in those cases wherein injunctive 
proceedings give :dse to "involun!;ary" abandonment. 

Again. we wish to cOlmnend yO\1 for your efforts in this very 
important area of condemnation law. 

ve(~y yours, 
" ~ 

Roge~s(r 
JDR:pb 
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UNIVERSITY OF CALIFORNIA, BERKELEY 
EXHIBIT XVII 

BERKELEY ~ DAVJS • mVl~E • LOS ANCELES • lUVERSlDE • S .... X DlE.:CO • S,..:-" FRASCISCO 

John]. DeMDully, 
Executive Secretary 

SCHOOL OF LA'."" (-BOALT lULL) 

BE:RKELEY, CALU'ORKJA 94720 

September ~l, 1970 

California J...a\<J Revision Comnission 
Stanford Un:!. versi ty Schoo}¥ of Ia'~'J 

St8.l'.foro, Californi!'. 9"-3::15 

Dear John: 

I am enclosing the excess taking recommendation with 

TJJY minor comments on it. The ma;jor problem tha.t I find 

with the recommendation is thE.t the parties can ta.":e 

inconsistent positions before the judge, who has to make 

a determination as to whethE'-~ the ,,,hole may be taken, and 

before the jury in the event that only partial takinc is 

to be allo'Ned. I am not S'2re that there is a satisfactory 

answer, but at the present time I ElIil not convinced that 

the matter is insoluble. If I should have additional 

thoughts CT!, this I shall communicate wi'th you. 

enc. 
SS:cb 

Si7jfice, e,ly, 
/l4 \ ~ U' 

sho Sato 

'/ 
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RICHARD aARFtV 
COL/RT C01"lMrSSION£R 

ZXHIBrr XVIII 

Wht ~uflttil1r aIourt 
II! NORTH HILL STREItT 

LOS ,l,NGSLES,CAI..IFORNIA 900t2 

,T1.l1y 6, 1970 

John H. DeMoully, Esq. 
Executive Secretary 
California Law Revision Commission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear John: 

, 

The followin~ refers to your study 36.40 and your 
Memorandum 70-68 {The Right to Take--Excess condemnation). 

I should like to particularly refer to the procedure 
that has been tentatively adopted as set forth in 
subdiviSion (c) of Section 421 of your Comprehensive Statute 
on condemnation. 

(I also note from your agendas that the Right to Take 
issue is being studied in eight other aspects. Therefore, 
I assume the suggestions I am now offering may be material 
to each of the other studies~ although I have not yet 
received the other Memoranda) t 

The said subdiviSion (c) requires that the right-to
take issue be raised in the answer of the condemnee and if 
it is to be a contested issue a motion for determination by 
the court ml:l8t be made by either the condemnor or the con
demnee not later than twenty days prior to the date set for 
the trial of the issue of compensation. The issue is deemed 
to be waived unless such a motion is timely made. If timely 
made, the court is required to make a determInarion of the 
right-to-take in a preliminary trial. As presently worded, 

. if a motion is noticed to be heard ten days after it is made 
then the preliminary trial would have to be set within ten 
days of the date set for the valuation trial. 

For the reasons set forth in your Co~~nts, I agree that 
the right-to-take issue should be tried separately and in 
advance of the valuation trial. Having such a separate trial 
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on such short notice, however, would make it very difficult 
fer the court to accomrliOdate as calendar for the purpose 
of such preliminary trials and therefore because one side 
could upset the timetable ,)f' the other side, it does not 
appear to be a practical solution of the problem discussed 
in your Comments. 

On page 20 of your Comments you point out that remnant
elimination condemnation inevitably raises the problem of 
requiring both condemnor and condemnee to assume one position 
as to the right-to-take issue and an opposing position in 
the valuation trial. You point out that either party might 
have to reverse his position as to the extent of damages 
after the right-to-take and the sJ.ze of the ::oemainder is 
resolved. That would seem to be so, but if a party must 
reverse his pOSition, then be should have an opportunity to 
do so before he incurs final appraisal costs and other trial 
preparation costs. It would seem that the most appropriate 
deadline for setting a trial on the right-to-take issue 
would be at the time of a setting conference or a pretrial 
conference and, in any event, when the case is also being set 
for the valuation trial. 

As you know, in Los Angeles we have a bifurcated pre
trial in eminent doma:in proceedings. At time of first 
pretrial, the case i8 calendared for a trial of non-jury 
issues, if there are any, so that they will be resolved in 
advance of the dates that are,also set for final pretrial 
and valuation trial. From our experience, it has been 
particularly important to resolve issues such as the right
to-take issue or larger parcel issues before the appraisers' 
reoorts are prepared. Our purpose is to see that each 
appraiser receives the same instructions as to all legal 
matters. 

Speaking broadly, if the pl:'operty cannot be taken, then 
there is no point in having it appraised. In any case, the 
extent of the taking permitted by the court has a very im
portant L~pact on the appraiser's approach to valuation. 

As you have pointed out 1.n your Comment, decisional 
law recognizes that the right-tn-take issue has been dis
posed of at various stages. Frequently such an issue is a 
hang-up for settlement negotiations but once it is resolved, 
then the parties are often able '1;0 agree on valuation 
matters. 

-2-
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The various stage~ at which we nave been able to dispose 
of the rigL1t -to-tctke issue have been as follows; At time of 
a first pretrial conference the issue can often be disposed 
of by agreement. I<'or examp le, the condemnor rna y agree to 
reduce the size of the acquisition or may agree to substitute 
access if that is the problem. Or .• the condemne~ may with
draw the issue upon becoming convinced that in a particular 
case he does not have 8. justiciable issue. If there is no 
agreement, then dates are fixed for fi.ling ot' briefs in 
advance of a non-jur:,' erial. The investigation and research 
tha t is required for a brief o1:'ings about a more informed 
approach that often results tn the issue being conceded. Ii' 
it is not conceded then the non-jury trial is had and the 
appraisal reports are thereafter prepared on the basis of 
the court's determi.nation .. Becaase of the mutuality that 
has been achieved in that respect, settlement.s often follow 
--usuo.l1y when the valuation dc:.ta is excbanged at time of 
f1nalpretrial. 

The procedures ,,;e follow are not being recited in this 
letter fo~ the purpose of urging their adoption on a state
wide basis but simpIy as all illustration of how we solve 
the problem you have referred to with reference to the right
to-take issue and why tt is logical that such an issue be 
disposed of in trle early stages of the proceedings. I think 
if we are to have a legislative right to have a preliminary 
trial un the right-to-talre issue, it would be a mistake to 
permit a motion for 8. trial of such an issue to be made so 
close to the valvetion trial. 

I would ul't~e that yo::.. strike that portion of subsection 
(c) that provides for a moti:m "made not later than twenty 
days prior to the datB set foI' trial of the issue of compen
santion, •... "" and add language to the fo1.10wing effect at 
the end of the 3ubsection: 

"Such a mo\;ion i3 timely if it is noticed 
so that the motion may be heard 011 or before the 
date on which the court sets a date for tr1al of 
the compemw:i;J.on issue. If granted, the court 
may there~pon set a date for a non-jury trial 
sufficient l;y far in advance of the trial of the 
issue of compensat10n to allow for a determination 
of the non-j<ll"Y 1ssu';! under this section and also 
allow an adequate interval of time thereafter as 
may be required in the premises for preparation 
of and exchange of valuat10n data and wtthout 
prejudice to prior::'i;ies as provided by law. IT 
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John H. DeM("llly, Esq. July 6, 19'{O 

However the provision may ultimately be phrased the 
important point is that the court should not be required to 
grant sudden priority for a trial which could have been 
calendared months before; which would have been more con
sistent with orderly administration of justice and a more 
efficient management of civil trial settings. 

I am aware that either side may make the motion and 
if the issue is seriously raised we can probably depend on 
one side making it early in the proceedings. However, for 
a number of reasons that would not necessarily occur. The 
court would then be mandatorily required to have preliminary 
trials and make detel"!!linat:l.ons wit hin a very limited period 
and without any reasonable opportunity to plan or control 
its calendar for such trials. 

I also am aware of the fact that under proposed section 
421 the issue way be more a watter of economics than of law. 
If so, the preliminary trial might involve the testimony of 
engineers, architects and contractors as well as appraisers 
if costs are to be ascertained to determine economic feasibi-
1:lty. It might be that in some cases there would be some 
advantage in having the prelL~inary trial close to the 
compensation trial. In most cases that would not be so. 
Either way, the court should be fully advised before setting 
the case for trial for either purpose. 

RB:jd 

Please call or write if you have any questions. 

Very truly yours, 

" 
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John H. DeMoully, Esq. 
Executive Secretary of the 
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School Boar.d 
Stanford Universitv 
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Re: COMMITTEE ON GOVERNMENTAL LIABILITY & CONDEMNATION 

Dear Mr. DeMouUy: 

r am ple£3e<l to enclose herawith for you, at the 
8uggea;>tion of Ste~hel'l W, HackCc!tt:, Chainnatl of the State Bar 
COt!J!li.t:tae on GovemmentaJ. 1.iability <5< COtleie!'Jmati(l11.. Ii. copy 
of the minutes of QlAr rElc,"ntly held me;!ting of the Northern 
Section. 

NSW:rm 
Ene, 

ee: Stephen W.. Hackett, Ee-q., 
County Caunaei 
County of Nap4 
814 Brown Street. 
Napa r Cali.forn:ta 94558 



COMMITTEE ON GOVERNMEN'I'AL LIABILITY AND CONDEMKA'rION 

MlNU~ES FOR MEETING OF OCTOBER 24, 1970 

NORTHERN SECTION 

A meeting of the above cc'Y.l11i tte8 \,8S held at 10 :20 a.m., 

. October 24, 1970, at the office of The It;gal Division of the De,part

ment of Publi.J Works 01' the State ,.of California at 369 P:'ne street, 

Sen FranCisco, California. 

MEMBERS PRESENT: ,stephen '<I. Hackett, Chairman,' Robert E. 

Nisbet, John B. Reilley, IHllard A. Shank, John H. Tallett, and 

Norman S. Wolff. 

ABSEN'r! Robert F. Car·lson and Grace M. Wallis. 

The mee ting was ca lIe d to ordsr, and, Chairmen Hackett dis

tributed to'all the members present a partial resume' of the 1970 

legislation tha t dea it 1·1i th the sub ject rna tter of emine nt domain 

snd announced that he would obtain for sll members an up-to-date 

Working draft of the Comprehensive Statute for Eminent Domain 

Which is presently being sb.:c1ied by the Law Re'l,'ision Commission. 

In order to more intelligently review this draft of the 

"Comprehensi ve S"ta tute for EMine nt Doma in," the Cha irman oi v ided 

the northern section into st~dy groups and made assignments of the 

various d1 visioes of the' Pl'oposed statute; with the ide a the t the 

respective study groups would report back .to a 'general section 

meeting concerning their respective assignments. The assignments 

made were as follows: 

Divisions 1, 2, snd 3 

Division 4 
Divisions 5, 6, and 7 

Division 8 

Chairman Hac~ett 

Nisbet and Reilley 

Carlson and Shenk 

Tallett and Wolff 

In v iew of the fac t tha t t1::ere wa s some unce rtainty as to 

.what were our duties aDd responsibilities in connection wi th th,e 
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y[INU~'ES 

.. study of this prnposed statute, it was agr-eed that the Chairman 

would seek a dir"ctive from the State Bar ~s (1) a guide as to 

what was desired of our committee it] connection with this compre

hensive statute and (2) the relationship and dutien of our committee 
, 

. with respect to both the State Bar and the Law RS'Jision Commission. 

In outlining his geoepsl tLoughts with respect to committee 
, 

meetitlgs, the Chairman announced that he only pla;:)oed to have 

section meetings when and as needed, and that in addition thereto 

he anticipated holding two joint .:meetlng~ of the Northern and 

Southern Sections, one around the per-Iod of January or February and 

the other Hay or June of 1971. 

Attention was thell directed to the California Um Revision 

Co.mmissien's tentative r6com:mendatio~, relating to "excess condemna-
• 

tien - physical and financial rellman~sn (#36.40 r-evised 7/29/70). 

In a general discuBsioll which ensued, the following observations 

,. .... ere mace with rospect th£J:-'8tO: 

1. Sections 420: 421 

Section 420 speaks i.n terms of "acquired" whereas 

Section 421 speaks it] ter'rTlS of "taken": Neither of these 

'. terms are defined in the de fini tion portion of the pr-opose d 

comprehensive code. 

If a distinction is ir,tende~ then both terms should 

be defined. 

The consensus of the northern section is that a 

distinction is net necessa~y. at leest in the context of 

sections 420 - 422. _)._ 



2. Section 421 (s) 

Here, the terms "larger parcel" and "entire parcel" 

are not used synonymously. It was felt, therefore, that 

these terms shou:Cd loe cefiteec in the legisle tion i tsalf and 

one should not be required to refer to a "comment" note to 

SRcertain the spscific diffel'ecce i~ !~canins cf\these te~~~. 

Lika~iee, the~0 i~ naed fOI~ specific!ty ie de!inj.~lg s~ch 

COOE. wo,lld seem the lagical place for the dcfioitions of 

3. Se ctio:, L21 (c \ ____ -' ____ -_-2. 

It was suggestsd EJ6t in lieLi of setting up & new 

procedure (or 8 moticc &~ least 20 days prior to the date 

set for trial) to tet€1'min8 tllG propriat) of the excess 

taking, that use be ~aae of tt.~ 6x1.sting pretriol proceau~e 

instead. 

this same subsection. The fLest sents:lce says that if the 

eondemnee -de-sires to contE-st th6 taking, 'he shall specifically 

~i 0 lllC: 

that he need not rei~e ~be !2sue in the answer if he makes 

a timely motion. Fi.u·ths r.~ is this is sue -to be de tarminea 

by the Court in advance of ... . . a mO'l..o~on 18 

made, but not nec6ssa~ily so where is ::,!:ised in the 

answer? This would seer:: to folloH from tL3 last aen-Ganee 

-3-



of thi8 3ubsection~ 

procedure is to be adopted (as cootr&sted with the resolution 

of this issne duri:1g -c"he pJ'strisl confereoce process} that 

the final sentence j.t' sect_ion L:J( c,) be modified by striking 

"If the condemcee doss oot spe~ific811y raise the issue in 

hia answe2, or" &,1d leaving tbe sente;:1ce "If a n:otion to 

bave this issue heel'a is tlot tirr.eJ..y ::r:.ads, th~ right to 

cOGte~t the 'csking Cloder this sec cion sn .. :l be deemed waived." 

4. SBctio~ L21(d) 

SbO~116 be in fS70r of the CO!~dell!nc-r, thaT'6 should also be f 

prohibitiorl to any refEre~c~ ~e~o~ :L8(C as to whet the 

5. sectioe Ii;:>} ( e 1 --------' ---.-;.. 

!t was suggested thet thi3 issue be detar~ined as 

und6r ( c ) tl!D fir~t sentence as 

follows: 

"(e) Th7: CO":Jrt shall not per'Ir,l t a taking 
u~de~ thi~l section ~f the cocdemc98 
proves 2S part of t~o p~OCe€aiog3 i~en-
t · ~ - d ' ~-----~'---~-----==r---rt:' ,1;.J.8 ).0 ;';;'..1~g8CL].O;::} ~,Cl hereOf LJJ'Jat \,dlS 
.P1~O ..L lee n t ~( ty-: ': -,,--r·--··--------: 

This h·ould evol.o any :::t:.St~"est:!"ct:1 teat this process could be 

raised by ::he- ccnccIi:'L'i8a fO:l~ t,he first time du:;:>ing the trial 

It ;"'"19 S S1.:'..5S~ s ted ths t this ;:;e ction is s hi t ambiguous 

is actually intended with ref6~encB to the Clsa of these 

funds. 

-Ji--



Fo~ example, is it int6~dad that the funds derived 

from the dispositioc of 3uch propo~ty shall be made available 

only for the acquisitio~ of other prope~ty for the same 

pub lic work or in:provcn;e:lt? If s<;.ch is the in ten t, why so 

restrict the public B:1tity; N~!':l 'lot le8ve it up to the 

legislative body to d6terrrine after the di8pcsi~ion of the 

excess lands, whethel" to put 3;ACh f'..\:lcS into 8 "general 

acco' . .mt" or to re -appropria te them for furthe r a cquisi tion s? 

It was recom.:nendec that ClO restriction be imposed on the 

perrirl. tted use sf S'.lch fU:lc1S. 

There' bei~1g no furtrlsr ~:~u3in€'.9 s to COlt.€ be fore the cO!r' ... 'ni ttee , 

it was agreed that the 'lext neetIr,s of the Norther:] Section v.uuld 

be lleld in t~8 eveni:l~ et the office o~ Jack Reilley, 2130 Adeline 

The mectLl£; adjo]';'I'<ieG st l:OO p.:n. 



..., _ ... . , , , EXHIBIT XX 

COMMITTEE ON GOVERNMENTAL LIABILITY 'AND CONDEMNATION 
CALIFORNIA STATE BAR ASSOCIATION, SOUTHERN SECTION 

MINUTES FOR MEETING OF JANUARY 9, 1971 

.A meeting of the above Committee was held at 9 a.m., 
January 9, 1971 at the offices of Hill, Farrer & Burrill, 445 So. 
Figueroa Street, Los Angeles, california. 

Members present: 

John N. McLaurin, Chairman 
Thomas G. Baggot, Jr. 
Thomas M. Dankert 
John J. Endicott 
F.1chard L. Franck 
William L. Gordon 
George C. Hadley 
carl K. Newton 
Paul E. overton 
Roger M. Sullivan 

Member absent: 

Jerrold A. Fadem 

Further consideration was given by the Committee to the 
tentative recommendation of the Law Revision Commission concerning 
excess condemnation. Drafts of the proposed revision of Section 421 
of the comprehensive statute were considered by the Committee 
together with a draft of comments thereto which were prepared by 
the subcommittee of John Endicott, Jerrold Fadem, and Richard 
Franck. 

It was suggested that subdivision (d) of Section 421 
in the tentative draft be modified in the first line by substitutin~ 
the word "larger" for "entire." The use of the term "larger parcel 

. seemed more consistent with the understanding of the members of 
the Committee of said term as used in cases. It was further 
suggested that subdivision (d) be modified by inserting a period 
after the phrase in parentheses at line 4 and adding the following 
additional sentence: ' 

"In the event the excess parcel is smaller than the 
remainder, the value as well as the amount of damage 
and benefit to the excess parcel shall also be determined 
by the jury." 

It was also suggested that the next sentence be modified 
to read: 

"Such jury determinations shall serve as the basis for 
the court to make the determination required to be made 
in subparagraph (c)." 
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Pursuant to a motion and a second that the foregoing 
changes be made in the tentative draft of subdivision (d) of 
Section 421, the modification was approved by the following vote: 

Ayes: 9 

Noes: 0 

Abstentions: 1 

The Committee next considered the comments on Section 421 
as proposed by the subcommittee. It was suggested that a new 
sentence be inserted on page 3 on the next to the last line prior 
to the sentence commencing "The minority felt ••• " as follows: 

"The majority concurred in the comments pro~osed by 
the Law Revision Commission on Section 421 {e)." 

There was a motion and a second that the balance of the 
comments proposed by the subcommittee 
modification set forth above be made. 
rollowing vote: 

Ayes: 9, 

Noes: 0 

Ab~tentions: 1 

be approved and that the 
The motion passed on the 

To summarize the Committee's action on the Law Revision 
Commission proposed comprehensive statutes on excess condemnation, 
the Committee did the following: 

1. Section 420 - Approved as drafted 
Comments to Section 420 - Approved as drafted 

2. Section 421 - Proposed a revised draft 
Comments to Section 421 - Proposed a revised draft 

3. Section 422 - Approved as drafted 
Comments to Section 422 - Approved as drafted 

Copies of the Committee's recommended revision of 
proposed comprehensive statute Section 421 together with the 
Committee's proposed revision of comments to the comprehensive 
statute Section 421 are attached to these minutes and incorporated 
as a part thereof. 

A two-member minority of the Committee was opposed to 
the entire proposed statute regarding excess condemnation. 

The Committee next considered the Law Revision 
Commission letter of October 26, 1970 to members of the Committee 

-2-
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regarding insurance coverage for inverse condemnation. It was 
noted by several members of the Committee that said letter had not 
been received by them notwithstanding their being listed on the 
letter as having received carbon copies. The Law Revision Commission 
letter of October 26, 1970 recommended amendment of the Government 
Code to grant authority to public agencies to insure against potential 
liability for inverse condemnation. It was moved and seconded that 
the Law Revision Commission recommendation contained in the letter 
of October 26, 1970 and attachments be approved by the Committee. 
The motion passed by the following vote: 

Ayes: 10 

Noes: 0 

Abstentions: 0 

The subject matter next for consideration by the 
Committee, the "right to take," was referred to Committee members 
for further study in order to commence discussion of the entire 
division at the next meeting. The next meeting is scheduled for 
February 20, 1971 subject to change on notice by the Chairman if 
it conflicts with a Law Revision Commission meeting . 

• 
The meeting was adjourned at 11:15 a.m. 

Respectfully submitted, 

carl K. Newton, Secretary 

\ 
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STATE BAR CONDEMNATION COMHITTEE (SOUTHERN 
SECTION) COr·1MENTS RE REVISING COMPREHENSIVE 

STATUTE SECTION 421 

(1) As the statute is presently framed, the validity 

and merits of an excess taking would be determined by the 

judge in a proceeding prior to trial which, in effect, would 

be an unnecessary duplication of evidence later to be 

produced at trial. The Committee suggestion that the 

determination be made after the verdict not only avoids 

this duplication but also eliminates the several other 

undesirable potentials set forth in these comments. If 

the validity and merits of the excess taking were to be 

determined by a Judge in a proceeding prior to trial he 

would necessarily have to receive 
"-.. 

regarding the value of the entire 

evidence from both sides 

parcel in the before 
./ 

condition, the value of the part taken, and the amount of 

severance damage and special benefits accruing to the remainder. 

If he then ruled in favor of the condemnee all this evidence 

would then have to be again presented at trial before the 

jury; if he ruled in favor of the condemner, at least all 

of the evidence regarding the value of the entire parcel 

would again have to be presented to the jury. 

(2) The Committee feels that having the issue of the 

excess condemnation determined after the jury verdict will 

result in having the determination made by the court after 

all uncertainties as to values and damages have been resolved. 
\ 

This will also necessarily eliminate the possibility of a 

1. 
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, 
later verdict being inconsistent with'the trial judge's 

prior ruling on the issue of the necessity for the excess 

taking; e.g., a prior ruling by the court could find that 

the condemnee will'suffer damages which are not "substantially 

equivalent to the amount that would be required to be paid 

for the entire parcel," only to have the later jury verdict 

establish that the damages are "substantially equivalent." 

(3) Having the issue determined after the jury verdict 

will eliminate the possibility of the parties adopting 

inconsistent positions for the two different hearings; e.g., 

having the issue of excess condemnation determined prior 

to trial presents the temptation of the condemner at the 

prior hearing contending that there are substantial damages 

and seeking an entire taking and, if it lost on the ruling, 

'" contending at the trial that the damages are much lower. 

The condemnee would be presented with the temptation of 

the reverse position, i.e., urging at the prior hearing 

that damages were not substantial, whereas if the ruling 

was lost, making the contention at trial that damages 

were substantial. Either party could present such wholly 

inconsistent positions merely by presenting different 

witnesses at the two hearings. The'suggested revision 

of Section 421 by the Committee will eliminate these 

possibi1it ies. 

(4) Determining the validity of the excess condemnation 

after the verdict will not increase the burden of either 
, 

party inasmuch as the value of the larger parcel in its 

2. 
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before condition would have to be determined whether the 

issue was resolved by a separate proceeding before trial 

or after the verdict was in. The only additional factor 

in making the finding after verdict would be a special 

finding by the Jury on the value of the larger parcel. 

(5) The Committee also feels that subdivision (b) 

should contain the language requiring that the condemner 

specifically plead that it seeks an excess taking and 

include in the complaint a description of the excess parcel. 

The reason for this addition 'is that the bulk of the 

practitioners will be unaware of the significance of the 

whole excess taking problem and if the complaint says that 
, 

1t is an excess taking, there 1s a heightened likelihood 

that they will be moved to iook into the problem so that 
"-they can properly advise their client. In addition, a 

-' description of the excess parcel sought is essential in 

cases where it is less than the total remaining ownership 

of the condemnee. 

(6) The Committee also felt that the term "entire 

parcel" In the proposed statute should be changed to "larger 

parcel." The reason for this is that the term "larger 

parcel" has been defined and employed in a large body of 

case law throughout the years (the cases use the term 

"larger parcel" when referring to a parcel which includes 

both the part sought to be taken and that portion of the 

condemnee's remainder to which severance damages and 

special benefits may be claimed). Injecting the new term 

3. 
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nentire parcel" would not only result in confusion but 

could also unnecessarily becloud cases on which both the 

bench and bar have relied for years. 

(7) It should be noted that the Committee disagreed 

within itself on the advisability of retaining sUbsection (e) 

as a part of the statute. The vote on a motion to eliminate 

it entirely was: Yes, 3; No, 5; Abstentions, 2. The 

majority concurred in the comments proposed by the Law 

Revision Commission on Section 421 (e). The minority felt 

that subsection (e) was undesirable for the following reasons: 

a) it opens the door to evidence which amounts 

to second guessing of the design engineer; 
• 

b) a nreas onable, practicable and economically 

sound means of avoiding or substantially reducing the damages n 
" 

on the property subject to the case ~eing tried, may also be 

one that me.rely shifts the damages to the other nearby 

properties, i.e., as in flood control and drainage facilities; 

c) it could result in an e.xtensive battle of 

expert witnesses presented by both sides, after which the 

court would have to resolve conflicting expert opinions 

on such technical matters as engineering, drainage hydrology 

and the economics of various types of construction in 

addition to the relative values of other properties. 

\ 
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STATE BAR CONDEHNATION COMMITTEE (SOUTHERN SECTION) 
RECOMMENDED REVISION OF PROPOSED COMPREHENSIVE 
STATUTE SECTION 421 

Section 421. Condemnation of Physical or Financial Remnants 

421. (a) Whenever a part of a larger parcel of property 

1s to be taken by a public entity through condemnation 

proceedings and the damage to the remainder, or a portion of 

the remainder, will require the entity to pay in compensation an 

amount substantially equivalent to the amount that would be 

required to be paid for the part taken and said remainder or 

portion thereof, then for purposes of this sect10n said remainder 

or portion thereof shall be termed the excess parcel, and the 

entity may take such excess parcel in accordance with this section.' 

(b) The resolution, ordinance, or declaration authorizing 

the taking of an excess parcel under this section and the complaint 
"'. 

filed pursuant to such authority shall speJifically declare an 

1ntention that the condemner seeks an excess taking pursuant to 

this section and include a description of the excess parcel. It 

ahall be presumed from the adoption of the resolution, ordinance, 

or declaration that the taking of the excess parcel is justified 

under this section. This presumption is a presumption affecting 

the burden of producing evidence. 

(c) If the condemnee desires' to contest the taking 

under this section, he shall raise the issue in his answer. Upon 

conclusion of the trial the court shall determine whether the 

excess parcel may be .taken under this section. If the condemnee 

does not raise the issue in his answer, the right to contest the 

1. 
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taking under this section shall be deemed ~aived. 

(d) The Jury shall determine the value of the larger 

parcel (in the before condition) as well as the value of the part 

taken and the amount of damage and benefit to fue remainder (in 

the after condition). In the event the excess parcel is smaller 

than the remainder, the value as well as the amount of damage and 

benefit to the excess parcel shall also be determined by the Jury. 

Such jury determinations shall serve as ~he basis for the court 

to make the determir-ation required to be made in subparagraph {c}. 

If the court's determination is in favor of the condemnee, the 

taking of the excess parcel shall be deleted from the proceeding. 

(e) The court shall not permit a taking under this 

section if the condemnee waives severance damages or proves that 

the public entity has a reasonable, practicable and economically 

sound means of avoiding or'substantially reducing the damages 

---that might cause the taking of the excess parcel to be Justified 

under subdivision {a}. No such proof shall be offered by the 

condernnee until the time of the post-trial proceedings mentioned 

in subparagraph (c). 

(f) Nothing in this section affects {I} the privilege 

of the entity to abandon the proceeding or abandon the proceeding 

as to particular property, or (2) the consequence of any such 

abandonment. 

\ 
\ 
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