#36.40 6/30/72

Memorandum 72-51
Study 36.40 - Condemnation Law and Procedure (Excess Condemnation)

SUMMARY
The Commission distributed for comment its tentative recommendation re-
lating to excess condemnation in August 1970. A copy of the recommendation
is attached. See also Pminent Domain Law §§ 1240,410-1240.430., The Commis-
sion received numercus coments (Exhibits I-XX) displaying mixed reactions
to the recammendation. The object of this memorandum is to discuss only the
mejor policy questions raised concerning the proposed treatmeni of excess

condemnation, reserving other suggestions and caoments for later consideration,

EXISTING LAW

When a condemner sacquires property for a project, it may need only a
portion of the land owned by the condemnee, Severance of the condemneels
land may leave a small and valueless remnant for which the condemnee has
no use, or it may leave a large remnant that will suffer substantial severa-
ance damages--damages that may be so great that the condemnor will be re-
quired to pay the substantlal equivalent of the value of the entire parcel,
Various condemnors have been statutorily authorized to condemn such remnants.
These statutes vary from entity to entity, often with little or no apparent
reason for the difference. Many of the statutes authorize the condemnation of
the entire parcel where there is a claim for severance or conseguentlial damages,
The authority to condemn excess land contained in these statutory grants, hows
ever, is limited by the constitutionel requirement of a walid public use:
"namely, condemnation of remmants or condemnations that avoid a substantial

risk of excessive severance or consequential damages.” People v. Superior
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Court, 68 Cal.2d 206, 212, 436 P.2d 342, 65 Cal. Rptr. 342, 346 (1968)(cita-
tions amitted){a copy of this casz is attached)., Other spacial statutes
limit excess condemnation to cases where the condemnor would be reqguired to
pay the substantial equivalent of the value of the entirs parcel in compen-
sation for the part taken and in severance damages. A challenge to the right
to take excess land on statutory or comnstitutional grounds may cccur at

varying stages of pretrial litlgation.

COMMISSION'S RECOMMENDATION

The Law Revision Ccammission's tentative recommendation on excess con-
demnation alters existing law in several significant ways. To begin with,
it provides a single, uniform pretrial procedure at which the right to take
must be gquestioned, if at all., Next, in addition to continuing the authority
of condemnors to take physical remnants, the reccmmendation limits the ex-
cess condemnation authority under existing law. Under the Commission's draft,
a condemnor may take excess land 1f the severance creates a substantial risk
that the condemnor would have t{o pay an amount for the partial take that is
substantially equivalent to the amount it would have to pay for a whole take.
Moreover, if the condemnee is able to demonstrate that the condemnor has a
reasonable and economically feasible means to avoid leaving a remnant--i,e.,
if there is a "physical solution” to the severance problem--the excess taking
will not be allowed.

The Commission's reccnmendation would make these standards, along with
the uniform procedures for pretrial rescluftion of the right to take issue, ap-
plicable to all condemncors. In addition, condemnors are given exXpress authority

to acquire any types of preperty by voluntary transaction.
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COMMENTS ON THE COMMISSION'S RECOMMENDATION

Of the 20 comments to the tentative recommendation that the Commission
received, three state that they are not qualified to comment (Exhibits II, V,
XV). Two comments indicate strong support for the proposal without exception
or change (Exhibits I and XIII~--City of Fullerton and Mr. Gleaves). All of
the remaining 15 comments find fault with the recommendation in different
aspects and to varying degrees., If any generalizations could be made about
these comments, they would be:

(1) Property owners' attorneys favor the idea that a condemnor may not
take a financial remnant unless compensation for the partial take would be
"substantially equivalent” to ceompensation for the whole take; however, they
would place all procedural burdens oh the condeamnor.

(2) Condemnors® attorneys strongly oppose the "substantially equivalent”
test and would substitute the language of the Rodoni case: "excessive severance
or consequential damages."

(3) The numerous objections to pretrial determination of excess izsues
did not follow condemnor~condemmee lines but were egually distributed. On the
other hand, there were sape strong approvals of early determination of right
to take issues.

(4) There was some opposition to imposition of a "physical solution" by

the court.

"Substantially Equivalent” Test

The major concern of most commentators was the test for permitting a taking
of excess property. The Commission has in essence adopted a test that dupli-
cates the facts in the Rodoni case: The condemnor may acquire excess property
if there is a substantial risk that it will have to pay as much for the partial

take as 1t would to acquire the whole property.
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This test was assailed as overrestrictive by most of the attorneys who
represent public entities. The City of Los Angeles (Exhibit III) points out
that the Rodoni case arose in a pural area of the state:

Special consideration should be given to the problems faced by the
govermment in the urban areas. Excess or protective acquisitions
are of greater necessity in cities than in rural areas. Such con-
demnatdoms should be permitted even though the "substantially equiva-
lent" test is not satisfied. [Exhibit III at k4.]

The Office of the Attorney General (Exhibit VI} likewise finds the "substan-
tially equivalent” test "too stringent and not necessary to protect land
owners from possible abuse of the power of excess condemnation.” The Attorney
General argues that the Supreme Court in Rodoni purposely avoided giving spe-
cific content to the concept of "excessive sesverance or consequential damages™

because it recognized that:

[Wlhat constitutes excess severance or consequential damages will neces-
sarily vary as do the facts of those cases wherein excess condemnation

is sought., Rather than attempting to narrowly define excessive severance
and consequentisl damages, the court sets reasonable limitations on the
power of excess condemnation, namely, that the econcmic benefit to the

state must be clear; that neither the economic benefit of avoiding the
cost of litigating damages nor the fact that the condemnee claims sever-
ance damages is sufficient to authorize excess condemnation. [Exhibit

VI at 2.]

The Department of Public Works (Exhibit VII) echoes the thoughts of the At-

torney General:

It occurs to the Department that the Supreme Court gave very careful
consideration to the entire issue of excess taking and expliecitly found
that there probably were areas where excess taking was constitutionally
Jjustified for the public benefit even though, unlike the facts of the
Rodoni case, the remainder was not rendered virtually valueless by the
proposed taking and constroction. In the proposed codification, the
Commission would foreclose the application of excess takings in the
arsas envisioned by the Supreme Court to be constitutional and in the
public interest. [Exhibit VII at 4.]

And finally, Mr. McCormick of Rutan and Tucker (Exhibit XIV), representing local

public agencies, indicates that the 'substantially equivalent” test is an unduly

rough measure of justice:



A few dollars difference between the severance damage amount and the

value of the remainder will operate to prevent the public agency from

acquiring the remainder and at the same time require that agency to

pay substantial severance damages and receive nothing in return.

[Exhibit XIV at 1.]

The basic argument of these comments is that there may be numerous situa-
tiong where it would be just to allow the condemnor to take sxcess property
even though the amount it would have to pay for a partial take, while great,

"substantially equivalent”" to what it would have to pay for - &

would not be
whole taks. The line drawn by the Commission is not a good measure for excess
taking; the more gensral test of "excessive severance or consequential damages"
should be adopted, leaving it to the courts to give content to this test.

The staff iz persuaded that this is a superior approach and recommends
that the Ccmmission adopt the "excessive damages” test, i.e., codify the test

of the Rodoni case., This would samount to retention of existing law. CfF.

People v. Jarvis, 274 Cal. App.2d 217, 79 Cal. Rptr. 175 (1969):

The Supreme Court, upholding the power of excess condemnation
under Streets and Highways Code Section 104.1 (in Pegple ex rel. Dept,
of Public Works v. Superior Court, supra, 63 Cal.2d 206), stated that
the power can be exercised only if--and not unless--the trial court
"finds" that the excess taking is justified in order to avoid "excessive
severance or consequential damages"; such finding, the court pointed out,
provides assurahce that the taking will be for a public use and precludes
the state "from using the power of excess condemnation as a weapon to
secure favorable settlements,” (Id., at p. 210.) The requisite finding
is necessarily one of fact, to béwgﬁpported by the evidence. [27h Cal.
App.2d at 222-223.)

Pretrial Determination of Right to Take Excess

A second major area of concern of the commentators is the Comwission's
approach to resolving the excess condemnation issue prior to trial. The Com-
mission has preserved the existing approach of pretrial resolution of the
right to take excess property. The basic reascon for pretrial resolution is

an econcmic one: Since it is much less expensive and time-consuming to try a
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whole take than it is to try a partial take, the availability of a whole take
should be determined prior to the time of trial.

To accomplish the pretrial determination of the right fo take the excess,
it is not possible to deiermine whether severance damages actually are excessive
but only whether there is a "substantial risk" that they will be excessive.

The faults of this approach listed in the comments are numerous:

(1) Pretrial determination of the likelihood of excessive damages would
reguire in effect two valuation trials.

{2) The issue involved is of a type not easily susceptible of pretrial
determination by a law and motion judge.

(3) A judge would be prejudiced by a prehearing of valuation data, and
material from the pretrial hearing is likely to affect the valuation trial
itself despite efforts to keep it out.

(4) A determination that severance damages are not likely to be excessive
will generate appeals and motions for new trial if it turns out that damages
are excessive.

(5) A pretrial, at which the parties are emphasizing the "risk" that they
will lose their main case badly,is basically unsatisfactory and calls for a spectrum
of relevant and admissible evidence that is considerably broader than that ad-
missible in a pure valuation case.

The solution propoged by the critics of pretrial resolution of the right
to take excess is to go through the whole valuation trial, with separate findings
as to a whole take and a partial teke, and then to determine whether the excess
can be acquired. What are the defects of such a scheme?

{1} Whereas it might be feasible to apply a posttrial determination of the
right to take excess if there were a before-and-after measure of valuation for
a partial take, the Comission's determination to retain the existing scheme
of value-plus-damages renders a posttrial determination economically impracticable.
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The posttrial determination of the right to take excess will require a tria;
of valuation for a whole take and a partial take in every excess case. Pretrial
determination, on the other hand, would separate out those cases in which only
a whole take valuation is required from those in which only a partial take valu-
ation is reguired.

{2) The expense of a full valuation trial in order to determine the right~
to take the excess will be great compared with a pretrial determination that
reguires merely a court finding of substantial risk which can be accamplishad
by affidavits.

(3) While the parties to a pretrial determination will find themselves
in the ancmalous position of arguing the risk that they will do poorly in their
main case, the parties to a posttrial determination will find themselves in
the even more peculiar position of having to argue in their main case the op-
posite of their own economic interests in a gamble on the excessive damage
test., That is, the condemnor will be arguing to the jury that its project
will cause great damages in the hope that the damages awarded will be excessive;
if the condemnor gambles and loses, it will have cut its own throat. Likewise,
the condemnee will be arguing to the jury that its remainder is not hurt at
all in the heope that the damages awarded will not be excessive; the only way
the condemnee could avoid this dilemma is to waive severance damages altogether
although this would not be fair to him if there are real severance damages.

(4} Early resclution of the right to take the excess, unlike posttrial
resolution, will have the effect of encouraging settlements. Court Commis-
sioner Barry (Exhibit XVIII) of Los Angeles indicates:

[T)he right-to~take issue has been disposed of at various stages. Fre-

guently such an issue is a hang-up for settlement negotiations but once

it is resclved, then the parties are often able to agree on valuation
matters.



The various stages at which we have been able to dispose of the
right-to~take issue have been as follows: At time of a first pretrial
conference the issue can often be disposed of by agreement. For example,
the condemnor may agree to reduce the size of the acquisition or may
agree Lo substitute access if that is the problem., Or, the condemnee
may withdraw the issue upon becoming convinced that in a particular
case he does not have a justiciable issue. If there is no agreement,
then dates are fixed for filing of briefs in advance of a non-jury trial.
The investigation and research that is required for a brief brings about
a more informed approach that often results in the issue being conceded.
If it is not conceded then the non-Jury trial is had and the appraisal
reports are thereafter prepared on the basis of the court’s determina-
tion. Because of the mutuwality that has been achieved in that respect,
settlements often follow--usually when the valuation data is exchanged
at time of final pretrial.

The procedures we follow are not being recited in this letter for
the purpose of urging their adoption on a statewide basis but simply
ag an illustration of how we solve the problem you have referred to with
reference to the right-to-take issue and why it is logical that such an
issue be disposed of in the early stages of the proceedings. [Exhibit
XVIII at 2-3.1]
Considering the merits and demerits of pre- or posttrial determination

of the right to take the excess, the staff believes that the Commission's

tentative pretrial scheme is superior to a posttrial determination. It should

be recognized that the pretrial determination scheme represents the present

practice, and we see no good reason to change the present practice. While

pretrial determination may require some added costs, these costs are insig-
nificant compared with the trial time and costs for a partial take case where
only a whole take was needed. And the procedural advantages of pretrial deter-
mination--greater settlement possibilities, more - rational trial positions of
the parties--far outweigh any procedural disabilities such a determination

would engender.

"Physical Solution" Requirement

In the staff's opinich, a key provision of the entire excess condemnation
recommendation is the requirement that the condemnor not take the execess if

the defendant proves that the condemnor has a "reasonable, practicable, and

-8-



economically sound" means of aveiding or reducing the excessive damages. A
typical example of this would be provision of substitute access to land- or
water-locked properiy.

This provision received the gszneral approval of most commentators.
There wer=, however, several strong objections to the physical solution pro-
vision. The City of Los Angeles {(Exhibit ITI} objected "strenucusly" to the
provision, stating that it should be eliminated:

It would appear that the effect of this section is to give the court
the power to compel cities, counties and the state to bulld roads which
would not otherwise be constructed. The court could require a byrcad
to be constructed to a land-locked parcel which rcoad may be unneeded
except for the use of one owner. The comment points out that the court
should consider matiers other than the cost of building the byrcad as
caonpared to the value of the real property. The comment says the court
should "consider guestions of maintenance, hardship to third persons,
potential dangers and so on." We guestion whether it is sound govern-
mental policy to give the court the power to make these determinations
rather than the elected or appointed officials who are responsible to
the pecple. A court may determine that there are no "potential dangers'
from a particular road. However, if the judge is incorrect it will be
the city, county or state that will psy the damages resulting from im-
proper design or insufficient maintenance. ([Exhibit ITI at 3.]

1

A minority of the Southern Section of the State Bar Committee (Exhibit
XX) also believed that the physical solution provision was undesirable:

(a) it opens the door to evidence which amounts to second guessing
of the design engineer;

(b) a "reasonable, practicable and sconomically sound means of
avoiding or substantially reducing the damages" on the property sub-
ject to the case being tried, may also be one that merely shifts the
damages to the other nearby properties, i.e,, as in fleood control and
drainage facilities;

(¢) it could result in an extensive battle of expert witnesses
presented by both sides, after which the court would have to resolve
conflicting expert opinion on such technlcal matters as engineering,
drainage hydrology and the economics of various types of construction
in zddition to the relative values of other properties. [Exhibit XX
at 4.]



The staff believes the court is fully competent to evaluate and rule
upon svidence of & technical nature and that the beneficial aspects of the
physical solutions doctrine make it worth the risk that the court will make
an unsound decisien. The staff does agree, however, that it may be poor
policy to impose liability on the condemnor for any damages caused by the
operation of a court-ordered improvement. Perhaps an indemnity provision
of the sort the staff is considering for incorporation in the compatible use

area should be drafted to provide immunity to the condemnor.

Respectfully submitted,

Hathanisl Sterling
Legal Counsel
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NOTE: This tentative recommendation is being distributed so that interested
persons will Ve advised of the Commission's tentative conclusions and ean

make their views known to the Commission. Any comments sent to the Commission
vill be considered when the Commission det.ermines wvhat recomnenda.tion it vill
make to the lLegislature.

, The Commisaion often suhstantially reviaes tentative reccmmendat-ims as a
result of the comments 1t receives. Hence, this tentative recommendation is
not neeessnrily the recomzendation the Commission will submit to the Legislature,

Thia tentative recommendation includes an explamatory Comment to each
section of the recommended leglislation. For the most part, the Comments are
written as if the leglslation were enacted. They are cast in this form beuuse
their primary purpose is to undertake to explain the law as it would exist (if
enaeted) to those who will have occasion to use it a.f‘ter it is in effect.




# 36.540 Revised 7/2%/70

TENTATIVE RECOMMENDATICN OF THE CALIFORNIA
LAW REVISION COMMISSICN

relating to
EXCESS CONDEMNATION--PHYSICAL AND FINANCTAL REMNANTS

BACKGROUND

In the broadest sense, "excess condemnation" includes any taking of
property that is not to be actually devoted to the particular public work or
improvement for which property is being acguired. In the more narrow sense
usually intended by courts and legal writers, the term refers only to the
taking of property which the condemnor intends, at the time of the tasking,
eventually to sell or otherwise dispose of to private persouns. Excess
takings of this latter type are generally recognized to fall within one of
three categories, depending upon the situation of tho land and the purpose
of the condemnor: (1} "protective" condemnation, (2) "remnant" condemnation,

"

and (3) “recoupment" condemnation. In protective condemnation, the condemnor

acts to protect the utility, safety, or beauty of o public improvement by
teking adjacent land, sometimes for resale to private persons on condition
that future owners refrain from deletericus uses of the property. In
remnant condemnation, the condemnor needs cnly a portion of a parcel for the
improvement, but takes the entire parcel to avold leaving a useless remainder
or the payment of excessive severance damages. 1In recounment condemnation, the
condemnor tekes land it considers to be "benefited" by the proposed improve-
ment in an effort to recoup the value of such benefits through resale to
rrivate persons.

This recommendation relates only to the .second of these categories:

1]

"remnant” or "remnsnt-elimination"” condemnation. It does not deal with
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“protective" condemnation as authorized in Califo mnia by Section 1L-1/2

of Article I of the Constitution* and various statutory provisions.- Neither
does it consider the theory or practice of "recoupment” condemnation--an
activity generally denounced as unconstitutional for lack of the requisite
public use, benefit, or purpose.

The land actually needed for a public improvement often consists of
only e portion of various individuel parcels. This ie most often the case
vhere the location and physical extent of the project are determined by
engineering and functional considerations. For example, condemnation of
cnly the portions actuaslly required for the construction ¢f a new street or
highway often would leave a string of relatively small, odd-shaped strips
and wedges in private ownership. These "physical” remnants would be virtuslly
useless in private hands; but, if the entire parcels were condemned, the
condemnor could often consolidate the remnants and return them to private
ownership in usable condition. Occasicnally, remnants of epprecisble size
would be rendered economically useless if only the portion of the parcel
needed for the public improvement were acquired. This situation arises,
for example, where a large portion of a parcel is landlocked or waterlocked
by a highway or water project. Condemnation of these "financial" remnants
permits the condemnor to aveid having to pay severance damages substantially
equal to market value and, at the same tiﬁe, aoguiring subhstantiallyyless than
the entire parecel. HNonetheless, providing the proper scope and s means
of implementing an appropriate authority to condemn such physical ap’

financial remnants n8s not proven to be an easy matter for either courts

* The Constitution Revision Commission has recommended the »-

Section 1% 1/2 as unnecessary. meal of
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or legislatures.l

Generally speaking, California's condemnors with any substantial need
therefor have been granted specific statutory authority to engage in remnant
condemnation.2 These statutes vary from agency to agency, often with little
or no apparent reascn for the difference.3 All, however, clearly esuthorize
takings of physical remnants and takings of this sort rarely cause the
courts much difficulty.h

Moreover, the California Supreme Court has recently held that statu-
tory authority for remmant condemnetion mey ineclude authority to condemn

"financial" remnants., In Pecople v. Superior Court, commonly known as the

1. The material presented here only highlights the most critical aspects
of the relevant background. For a more complete presentatien of this
background, the reader is referred to the background study prepared
for the Commission. See Matheson, Excess Condemnation in California:
Proposals for Statutory and Constitutiomal Change, 42 So. Cal. L. Rev.
421 (1969). See also Capron, Excess Condemnation in California--a
Further Expansion of the Right to Take, 20 Hestings L. J. 571 (1969).

«. E.g., Code Civ. Proc. § 1266 (city and county highway authorities);

Sts. & Hwys. Code § 104.1 (Department of Public Works); water Code
§ 254 (Department of Water Resources), § 43533 (water districts).

3. For example, the remnant-condemnation authority of the following
adjoining flood control and water districts varles with no apparent
Justification. Compare San Diego County {Water Code app. § 105-6(12))
and Orange County (Water Code App. § 36-16.1); Alameda County (Water
Code App. 55-28.1) and Santa Clara County {Water Code App. § 60-6.1).

L. E.g., Kern County Union High School Dist. v. McDonald, 180 Cal. 7,
179 P. 180 (1919); People v. Thomas, 108 Cal. App.2d 832, 239 P.2d
91k (1952).



Rodoni case,5 The California Supreme Court upheld a remmant taking for the
single purpose of "avoid[ing] = substantial risk of excessive severance or
consequential damages."” The Department of Public Works condemned 0.65 acres
of a parcel which exceeded S4 acres in size for the construction of a free-
way through farmland in Madera County. In doing so, however, the Department
had to cut across the only access road to the parcel, rendering it landlocked

and presumably of little economic value. Fearing that it would have to pay

severance damages for the remainder equal to its originsl market value, the
Department sought to condemn the 54-acre remsinder under Section 104.1 of
the Streets and Highways Code. That section authorizes the taking of an
entire parcel in the course of state highway construction whenever "the
remainder is to be left in such shape or condition as to be of 1little value
to 1ts owner, or to give rise to claims or litigation concerning severance

i
)

or other damage .
6

According to the majority opinion:

Although a parcel of 54 landlocked acres is not a physical
remnant, it is a finencial remnant: its value as a landlocked
parcel is such that severance demages might egual its value .

There is no reason to restrict . . . [remnant tekings to] parcels
negligible in size and to refuse to apply it to parcels negligible
in value.

In the present case the entire parcel can probably be condetmned
for little more than the cost of taking the part needed for the high-
way and paying damages for the remalnder. It is sound economy for
the state to take the entire parcel to minimize ultimate costs.

Under these circumstances excess condemnation is constitutional.

5. Roy and Thelma Rodoni were owners of the parcels in question, and the
initial stages of the litigation were conducted under their nemes.
See Pecple v. Rodoni, 243 Cal. App.2d 771, 52 Cal. Rptr. 857 {1966).
When the Rodonis' contentions were upheld by the trial court, the
condemnor petitioned for a writ of mandste ordering that court to
proceed with the trial of the original complaint or in the slternative
for a writ of prohibitlon forbidding the court from proceeding in
accordance with its original order. People v. Superior Court, 68 Cal.2d
206, 210, 436 P.2a 342, 345, 65 Cal. Rptr. 342, 345 (1968).

6. Id. at 212-213, 436 P.2d at 346-347, 65 Cal. Rptr. at 346-347.



The Rodoni decision necessitates substantial revision of California
7
remnant-condempation statutes. According to the court:

[These statutes] may reasonably be interpreted to authorize only
those excess condemnations that are for valid public uses; namely,
condemnation of remnants [citations omitted] or condemnations

that avoid a substantial risk of excessive severance or consequential
damages.

Certain provisions of the statutes referred to appear clearly to violate
the Rodoni constitutional standards, aswhere authority to take depends only
on a mere assertion of severance damage claims or a mere showing of qanage
to the remainder.g Other provisions appear to fall within the Rodoni cri-
teria, as where the condemnor may take only remalnders that are of little

10
or no value to the owner or are in such damaged condition as to require

11
payment of compensation equal to the value of the entire parcel, but may
fall short of the full scope of remnant-condemnation powers now recognized
by the California Supreme Court. In any case, all of these provisions are

in need of revision to achieve uniformity and to eliminate purposeless dif-

ferences among the powers of various condemnors.

7. Id. at 212, 436 P.2d at 346, 65 Cal. Rptr. at 346.

8. Sts. & Hwys. Code § 104.1 (Department of Public Works), § 943.1 {county
highway authorities); Water Code § 254 (Department of Water Resources),
§ 8590.1 {Reclamation Board), § 11575.2 {Department of Water Resources),
§ 43533 {water districts).

9. Water Code App. § 28-16 5/8 (Los Angeles County Flood Control District),
§ 36-16.1 (Orange County Flood Control District), § 48-9.2 (Riverside
County Flood Control and Water Conservation District), § 49-6.1 (San
Luis Obispo County Flood Control and Water Conservation District),

§ 51-3.4 (Santa Barbara County Water Agency), § 60-6.1 (Santa Clara
County Flood Control and Water Conservation District), § 7h4-5{12.1)
(Santa Barbara County Flood Control and Water Conservation District);
see also Water Code App. § 28-16 3/h (Los Angeles County Flood Control
District).

10, Sts. & Hwys. Code § 10k.1 (Department of Public Works), § 9%43.1 (county
highway authorities); Water Code § 254 (Department of Water Resources),
§ B8590.1 (Reclamation Board), § 11575.2 (Department of Water Resources),
§ 43533 {water districts).

11. Code Civ. Proc. § 1266 (city and county highway authorities); Water
Code App. § 105-6(12)(San Diego County Flood Control District).
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In the Rodoni decision, the Court explicitly recognized the two
problems that have most often been thought to inbhere in a broad authority
to engage in remnant-elimination condemnation: (1) the possibility that the
power will be used coercively by the condemnor in all partial taking cases
and (2) the sub rosa opportunity afforded condemning agencies to engage in

"recoupment” condemnation. With respect to the first matter, the court

concluded:

We algo hold, however, that it [the trial court] must refuse to
condemn the property if it finds that the taking is not justified
to avoid excessive severance or consequential damages. The latter
holding will assure that any excess taking will be for a pukblic
use and preclude the department from using the power of excess
condemnation as a wegpon to secure favorable settlements.

The Court dismissed the question of "recoupment" as follows:

Nor does section 10L.1 authorize excess condemnation for recoup~
ment purposes, as the term is used in those cases that disfavor
it. The statute does not authorize the state to condemn for the
sole purpose of taking lands enhanced by the improvement in order
to recoup that increase in value or for the sole purpose of
developing the ares adjacent to the improvement for a profit.
[Citation omitted.] The department’s purpose is to avoid the
windfall to the condemnee and the substantiasl loss to the state
that results when severance damages to a severed parcel are

equal to its wvalue.
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RECOMMENDATION

The authority to acquire physical or financial remnants can be of
substantial benefit both to public entities and their taxpaying citizens
and to the owners of such property. The Commission concludes, therefore,
that public entities should be given such asuthority but that a procedure
should be provided to assure that the authority will not be abused.
Accordingly, the Commission recommends:

1. Uniform statutory provisions, covering all public entities, should
be enacted to replace the numerous and diverse statutes that now provide
specifie authority to engage in remnant condemnation. Both the number and
diversity of these statutes lack any justification. On the other harnd,
nongovernmental condemnors (essentially public utilities}, have no statutory
authority to acquire excess property end no change in this regard is
recommended.

2. Public entities should be given express statutory authority to

acquire both physical and financial remmants by voluntary transactions, to

disposa of the remnants, srd to credit the proceeds therefrom to the fund
available for the acguisition of property belng acquired for the public
projJect. Inasmuch as this authority would only permit voluntary acquisitions,
it could hardly be detrimental to either side. On the contrary, it could
substantially benefit both the public entity and the property owner. The pro-
cess of appraising, negotiating, and--if necessary--litigating the elements of
severance damage in a partial taking case often proves considerably more
difficult and costly than determining and paying the fair market value of the
entire parcel. Authority to acquire the entire parcel permits both sides

to avoid this expense. In addition, this authority will be of assistance in
cases where the property owher otherwise would be left with property for
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which he has no use and would himself have to bear the cost of dispoeition
of the property.

3. A public entity should be authorized to condemn the remainder, or
a portion of the remsinder, of a larger parcel of property if it is a true
physical remnant or if the taking poses a substantial risk that the entity
will be required to pay in compensation an amount substantielly equivalent
to the value of the entire parcel. The ngggi declsion held that "condem-
nations that avoid a substantial risk of excessive severance or consequential
damages may constitutionally be authorized." However, it is difficult to
determine what the court meant to include within the term "excessive
severance or consequential damasge." The Court seemed to make clear that
total parcel takings are not justified merely (1) to avoid the cost and
inconvenience of litigating damages; {2} to preclude the payment of damages,
including damages substantial in amount, in appropriate cases; (3) to coerce
the condemnee to accept a lesser value for the Property actually needed for
the project; or (&) to afford to the condemnor an opportunity to "recoup"
dsmdges or unrecognized benefits by speculating as to the future
market for the property. The statutory test should meke it clear that, in i
generel, a wusable and generally saleable plece of property is neither a
physical nor financial remnant even though its "highest and best use” has %
been downgraded by its severance or s coniroversy exists as to its test use |
or value after severance. However, if 1t is totelly landlocked, reduced
beneath minimum zoning size, rendered unusable for any of its plausible
applications, or made to be of significant value to only one or & few persons
{(e.g., adjoining landowners), it should be considered a "remnant" irrespec-
tive of its size.

4. The resclution, ordinance, or declaration authorizing the taking

of a remainder, or portion of a remainder, should be given the effect of a
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presumption affecting the burden of producing evidence (Evidence Code
Sections 603, 604). The basic burden of proof to establish the facts
that bring the case within the statutory authorization should be left
with the condemnor.

5. The condemnee should be permitted to contest the "excess" taking
upon the grounds that the condemnor has a reasonable and economically
feasible means of avoiding the leaving of & remnant that is either un-
usable or valueless.12 If the court should find that such a practicable
"physical solution" is available, the remainder, or portion of the remaingder,
sought to be taken should be deleted from the proceeding.

6. Finally, existing procedures should be clarified by specifying
that either party may cbtain & judiclal determination of the right-to-take

issue in excess takings hefore the valuation trial.

12. For example, condemnees should be permitted to avoid the taking of the
entire parcel vhere the condemnor, through the taking of access ease-
ments or the constructicn of access roads or structures, could econom-
ically reduce or eliminate the damage to the remainder. The condemna-
tion of property by a public agency to provide sccess to a parcel
landlocked by its own project would be a valid taking for a public use,
end separate proposals have been prepared by the Iaw Revision Commis-
sion to meke California's statutory authority for such takings expliecit
and uniform.



PROPOSED LEGISLATICHN

The Commission's recommendations would be effectuated by the

enactment of the following legislation:*

% The Commission is presently engaged in the task of preparing a compre-
hensive statute relating to eminent domain. For convenience, the
legislation proposed here is rumbered with reference to that statute.
It should also be noted that the repealed sections do not include
the many uncodified sections dealing with special districts. The
latter sections will be dealt with at a future time.

-10-



COMPREHENSIVE STATUTE § 420

Division 4. The Right to Take

Chapter 7. Excess Condemnation

§ L20. vVoluntary acguisition of physical or financial remnants

420. Whenever a part of a larger parcel of property is to
be acquired by a public entity for public use and the remrinder,
or a portion of the remainder, will be left in such size, shape,
or condltion as to be of little value to 1ts cwner or to give
rise to a claim for severance or other dameges, the public entity
may acquire the remainder, or portion of the remainder, by any

means expressly consented to by the owner.

Comment. Section 420 provides a brosd authorization for public
entities to acguire physical or "financial" remnants of property by

voluntary transactions, including condemmation proceedings initiated

with the consent of the owner. Compare Section 421 and the Comment to

that section relating to the condemnation of remmnants. The language

of this section is similar to that contained in former Sectioms 104.1
and 943.1 of the Streets and Highways Code and Sections 254, 8590.1,

11575.2, and 43533 of the Water Code [all to be repealed}. Inasmuch as



COMPREHENSIVE STATUTE § L20

exercise of the authority conferred by this section depends upon the
consent and concurrence of the property owner, the language of the sec-
tion is broadly drawn to authorize acquisitlon whenever the remnant
would have little value to its owner {rather than little market value
or value to another owner) or would give rise to a2 "claim" for "damages"
(rather than raise a "substantial risk" that the entity will be required
to pay an amount substantially equivalent to the amount that would be

required to be paid for the entire parcel). Compare Dep't of Public

Works v. Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342

(1968); 1z Mesa v. Tweed & Gambrell Planing Mill, 146 Cal. App.2d 762,

30k P.2d 803 (1956). This section does not specify the procedure to be
followed by the entity in disposing of the property so acquired. That
matter is provided for by Section 422. See Section 422 and Comment

thereto.



COMPREHENSIVE STATUTE § 421

The Rlght to Take

§ 421. Condemnation of physical or financial remmants

421. (a) Whenever a part of a larger parcel of property is
to be taken by a public entity through condemnstion proceedings
and the remainder, or a& portion of the remainder, will be left in
such slze, shape, or condition as to be of little market value or
to give rise to a substantial risk that the entity will be required
to pay in compensation an amount substantially equivalent to the
amount that would be required to be paid for the entire parcel, the
entity may take such remainder, or portion of the remazinder, in

accordance with this section.

{(b) The resolution, ordinance, or declaration authorizing the
taking of a remainder, or a portion of a remainder, under this sec-
tion and the complaint filed pursuwant to such authority shall specif-
lcally refer to this section. It shall be presumed from the adoption
of the resolution, ordinance, or declaration that the tsking of the
remainder, or portion of the remainder, is justified under this sec-
tion. This presumption is a presumption affecting the burden of pro-

ducing evidence.

-13-



COMPREHENSIVE STATUTE § k21

(¢) 1If the condemnee desires to contest the taking under
this section, he shall specifically raise the 1ssue in his answer.
Upon motion of either the condemnor or the condemnee, made not
later than 20 days prior to the day set for trial of the issue of
compensaticn, the court shall determine whether the remainder, or
portion of the remeinder, may be taken under this section. If the
condemnee does not specifically raise the issue in his answer, or
if a2 motion to have this issue heard is not timely made, the right
to contest the taking under this section shall be deemed waived.

(d) The determination whether the remainder, or portion of
the remajinder, may be taken under this mection, shall be made before
trial of the issue of compensation. If the court's determination
i8 in favor of the condemnee, the taking of the remainder, or portion
of the remainder, shall be deleted from the proceeding, and upon
trial of the issue of compensation no reference shall be made to the
fact that the public entity previously sought to invcoke this section
to acquire the remsinder, or portion of the remainder.

(e) The court shall not permit = taking under this section
if the condemnee proves that the public entity has a reasocnable,
practicable, and eccnomically sound means of avoiding or sub-
stantially reducing the damages that might cause the taking of the
remainder, or portion of the remasinder, toc be Justified under sub-
division (a}.

w1l



COMPREHENSIVE STATUTE § 421

(f) Nothing in this section affects (1} the privilege of the
entity to abandon the proceeding or abandon the proceeding as to

particular property, or (2) the consequence of any such abandonment.

Comment. Section 421 provides a uniform standard and a uniform
procedure for determining whether property may be taken to eliminate
physical and financial "remnants." With respect to physical remnants, see

Kern County High School Dist. v. McDonald, 180 Cal. 7, 179 P. 180 (1919);

People v. Thomas, 108 Cal. App.2d 832, 239 P.2d 914 (1915). As to the

concept of "financial remnants,"” see Dep't of Public Works v. Superior

Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 (1968); People v.
Jarvis, 274 Adv. Cal. App. 243, Cal. Rptr. (1962); People v.

Nyrin, 256 Cal. App.2d 288, 63 Cal. Rptr. 905 (1967); la Mesa v. Tweed

& Gambrell Planing Mill, 146 Cal. App.2d 762, 30k P.2d 803 (1956). See

generally 2 Nichols, Eminent Domain § 7.5122 (3d ed. 1953); Capron,

Excess Condemnation in California--A Further Expansior of the Right to

Take, 20 Hastings L.J. 571 (1969); Matheson, Excess Condemnation in Cali-

fornia: Proposals for Statutory and Constitutional Change, 42 So. Cal.

L. Rev. 421 (1969). This section supersedes Section 1266 of the Code of

Civil Procedure, Section 104.1 and 943.1 of the Streets and Highways Code,



COMPREEENSIVE STATUTE § 421

Sections 254, 8590.1, 11575.2, and 43533 of the Water Code, and various

sections of special district laws.

Subdivision {a). It should be noted preliminarily that the terms

"larger parcel” and "entire parcel” are not synonymous. "larger parcel”
refers to the original, contiguous, unified parcel held by the condemnee.

See Code of Civil Procedure Section 1248(2); People v. Nyrin, 256 Cal.

App.2d 288, 63 Cal. Rptr. 905 (1967). "Entire parcel" refers to the
entire parcel sought to be acquired by the condemnor; this includes the
part taken for the improvement itself and the remainder, or portion of
the remainder sought to be acguired under this section. The term "por-
tion of the remainder" is used in various subdivisions of this section
to allow for the case in which a taking affecting a parcel lsaves more
than one remnant {e.g., the complete severance of a ranch by a highway).
In certain cases, the taking of only one remmant (E;E;’ "a portion of
the remsinder") might be justified. The term does not mean or refer to
artificlally contrived "zones" of damage or benefit sometimes used in

appraisers' analyses.

=16~



COMPREHENSIVE STATUTE § 421

Subdivision (a) undertakes to provide a common sense rule to be
applied by the court in determining whether physical remmants {those of
"1ittle merket value") or financial remmants (those raising a "substantial
risk" that assessed damages will be "substantially equivalent" to value)
may be taken. The test is essentially that stated as a matter of con-

stitutional law in Dep't of Public Works v. Superior Court, supra, except

that the confusing concept of "excessive" damages is not used and

"sound economy" alone, or an estimate as to "sound economy" on the part

of the condemnor, is not made a basis for total-parcel takings. As the
Supreme Court made clear in that decision, such takings are not justified
{1) to avoid the cost and inconvenience of litigating damages; (2) to
preclude the payment of damages, including demages subatantial in amount

in appropriate cases; {3) to ccerce the condemnee to accept whatever value
the condemnor offers for the property actually needed for the project; or (M)
to afford the condemnor an opportunity to “recoup" damages or unrecognized
benefits by speculating as to the future market for the property not
actually devoted to the public work or improvement. In general, a usable
and generally sclable piece of property is neither a physicel nor financial
rempant even though tta"highest and best use" has been downgraded by its

severance or a serious controversy exists as to its best usge or value

~17-



COMPREEENSIVE STATUTE § 421

after severance. See, e.g., Ia Mesa v. Tweed & Gambrell Planing Mill, supra;

State Highway Commission v. Chapmen, 446 P.2d 709 (Mont. 1968). However, if

it is totally "landlocked" and no physical solution is practical, or
reduced beneath minimum zoning size and there is no reasonable probability
of a zoning change, or rendered unusable for any of its plausible appli-
cations, or made to be of significant value to only one or a few persons
(g;g;, adjoining landowners), it is a "remnant" irrespective of its size.

See, e.g2., Dep't of Public Works v. Superior Court, supra; State v. Buck,

226 A.2d 840 (N.J. 1968). The test provided by subdivision {a) is the
cbjective one of marketabllity and market value generally of the remainder,
rather than "value to its owmer" as specified in Section 420 {which
authorizes the purchase of rempants) and certain superseded provisions

such as former Section 104.1 of the Streets and Highways Code. BSee State

Highway Commission v. Chapman, supra. The term "substantial risk" and
the concept of "substantial" equivalence of damages and value are taken

directly from Dep't of Public Works v. Superior Court, supra. Obviously,

those general terms are only guides to the exercise of judgment on the
part of the court. They are intended to serve as such, rather than to
indicate with precision the requisite range of probability or the close-

ness of arithmetical amcunts.
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COMPREHENSIVE STATUTE § 421

Subdivision (b). Although this subdivision requires a

specific reference in both the resclution ani the complaint to

Section 421 as the statutory basis for the proposed taking,
it does not require either the recitation or the pleading of the facts

that may bring the case within the purview of the sectlion. See People

v. Jarvis, supra. The resolution {or ordinance or declaration) is given

the effect of ralsing a presumption that the taking is justified under
this section. Thms, in the gbsence of a contest of that issue, the
subdivision permits & finding and judgment that the remainder be taken.
Bowever, the presumption is specified to be one affecting the burden of
producing evidence (see Evidence Code Sections 603, 604), rather than
one affecting the burden of proof (see Evidence Code Sections 605, 606).
Accordingly, the burden of proving the facts that bring the case within
the section is left with the plaintiff (i.e., the condemnor). See

People v. Van Garden, 226 Cal. App.2d 634, 38 Cal. Rptr. 265 (1964);

People v. O'Connell Bros., 204 cal. App. 3%, 21 Cal. Rptr. 890 (1962).

In this respect, the subdivision eliminates any greater effect that

might be attributed to the resolution {compare Pecple v. Chevalier, 52

Cal.2d 299, 340 P.2d 603 (1959)) or that might be drewn from a legisla-

tive (see Los Angeles County v. Anthony, 224 Cal. Apn.2d 103, 36 Cal.

Rptr. 308 (1964)) or administrative {see San Mateo County v. Bartole,

184 cal. App.2d 422, 7 cal. Rptr. 569 (1960)) determination or declara-
tion as to "public use."

=19~



COMPREHENSIVE STATUTE § 421

Subdivisions (c) and (d). Remnant-¢limination condemnation inevitably

raises the problem of requiring both condemnor and condemnee to assume one
position as to the right-to-take issue and an opnosing rosition in the
valuation trial. Thus, to defeat the taking, the property owner logically
contends that the rexcinder iz usable and valuable, but to obtain maximum
severance damsges, hils conterntion is the coaverse. To sustain the taking,
the condemmor emphasizes the severity of the damage to the remainder, but
if the right-to-take iIssue 1s lost, its position in the partial-taking
valuation trial is reversed. Under decisional law, the right-to-tcke 1ssue

as to remnants has been disposed of at varipus stages. See, e.g., Dep't of

Public Works v. Superior Court, supra (maniamus &s to prelirinary zdverse

decision by trial court); People v. Nyrin, supra (appeal from cond=mnation

Judgment as to trisl motion to delete remnant); People v. Jarvis, supra

{appeal from condemmation judgment as to motion prior to pre-trial to add

remnant); La Mesa v. Tweed & Gambrell Planing Mill, supra {appeal from

condemnation judgment following post-trial attempt to smend complaint to add
remnant}. To obviate this procedural confusion and jousting, subdivision (¢)
makes clear that either party is entitled to demand a de.ermination by the
trial court of the right-to-take issue before the valuation trisl. Moreover,
failure to make such demand shall be deened z walver of this issue. Sub-
divisions (c) and (d) make no change in existing law as to the appellate
remedies (appeal from final judgment of condemnation, prohibition, mandamus)
that may be available as to the trial court's determination. However, these

-20-



COMPREHENSIVE STATUTE § 421

subdivisions do not contemplate thet results of the valuation trial as to
values, demages, or benefits may be invoked either in post-verdict proceedings
in the trial court or on sppeal to disparage a determination of the right-to-
take issue made before the vealuation trlal. Such a determination is neces-
sarily btased on maiters made to appear at the time it is made and it should
be Jjudged accordingly.

The preliminary hearing will be concluded and a determination reached
prior to the trial of issue of compensation. Where the court's determination
is in favor of the condemnee, the taking of the remalnder, or portion of the
remaeinder should be completely removed from the proceeding. Moreover, sub-
division (d) specifically forbids reference in the valuation trial to the fact
that the condemnor sought to take under this section. Whether specific
evidence introduced at the preliminary hearing may be used for impeachment or
other purposes at the vaeluation trial should be determined under the usual
rules of evidence (see below). However, subdivision (d) makes clear that it
is improper to refer directly or indirectly to the resolution, pleadings, or
other papers on file to show that the condemnor previously sought to invoke
this section to take the entire parcel. For a somewhat analogous provision,
see Code of Civil Procedure Section 1243.5(e)(amount deposited or withdrawn
in immediate possession cases}.

Subdivision (e). This subdivision permits the condemnee to contest a

teking under this section upon the grounds that a "physical soclution"
could be provided by the condemnor as an slternative to either a total
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COMPREHENSIVE STATUTE § 421

taking or a partial taking that would leave an unusable or unmarketable
remainder. In at least a few cases, the condemnee may be able to demonetrate
that, given construction of the public improvement in the manner proposed,
the public entity is able to provide substitute access or take other steps
that wouldbe equitable under the circumstances of the particular case. If
he can do so, subdivision (e) prevents acquisition of the remsinder. Clearly,
in almost every case, some physical solution would be possible. Subdivision
(e}, however, requires that the solution also be "reasonable, practicable,
and economically sound.” To be "economically sound,” the proposed

solution must, at a minimum, reduce the overall cost to the condemnor of

the taking. Thus, the cost of the solution plus compensation paid for the
part taken plus any remaining damages must never exceed the amount that
would be required tc be paid if the entire parcel were taken. The court
should, moreover, consider questions of maintenance, bardship to third
persons, potential dangers, and so on, in determining whether the sclution

is also "reasonable and practicable.”

Subdivision (f). Subdivision (f) makes clear that the procedure

provided by this section has no bearing upon the privilege to abandon or

the consequences of abandonment. The subdivision makes no change in existing
law. See Section 1255a and People v. Nyrin, 256 Cal. App.2d 288, &3 Cal.
Rptr. 905 (1967).

-Pla




COMFREHENSIVE STATUTE § La2

The Right to Take

§ 422, Disposal of acquired physical or financial remnants

422, A public entity may sell, lease, exchange, or ctherwise
dispose of property taken under Section 420 or Section 421 snd may
credit the proceeds to the fund or funds available for acguisition
of the property beilng acquired for the public work or improvement.
Hothing in this section relieves a publiec entity from complying
with eny appliceble statutory procedures governing the disposition

of property.

Comment. Section 422 suthorizes the entity to dispose of property

acquired under Sections L20 and L2l.



CODE OF CIVIL PROCEDURE § 1266

Sec. . BSection 1266 of the Code of Civil Procedure is repealed.

1266~ --Whenever-1and-is-£9-be-condemned-by-a- eounty-or-eity
fer-ihe-egtabliickrent-of-any-sirees-or-highwayy -ineluding-express
highways-and-~freowaysy-and-the-taking-of-a-part-of-a-pareci-ef-and
by-sueh-econdenning-authorisy-would-1eave-the-remainder-theresf-ia
sueh-size-er-shape-or- eandition-as-ito-require-cuech-cendenpnor-£a-pay
in-compensation-fer-the-iaking-of-such-pars-an-amsunt-equal-Lo-the
fair-and-reasesable-value-of-the-whole-parcely-she-resolutien-of
the—geverniag—bedy—ef-the-eity—er-eeunty—may-grevidé-fer—the-takiag
of-the-whele-ef-csuek-pareel-and-uper-ihe-adeption-of-any-suech
regatution-it-ghall-~be-decmed-neeessary-Ffor-the-publie-usey-benefisy
safeiyy-ceonemyy -and-general-welfare-that-such- eondensivrg-aushority

aeguire-the-whele-gf-gueh-pareects

Comment. Section 1266 is superseded by Section 421 of the Comprehensive

Statute.
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CODE OF CIVIL PROCEDURE § 1266.1

Sec. . Section 1266.1 of the Code of Civil Procedure is
repealed.

206671 r~-A-eounty-op-a-city-moy-aequire-iand-hy-gifs-or-purekase
frem-the-awner-thereef-for-any-of-the-purpeses-cnumersted~in-Scabion

1266-08-this-esdey

Comment. Section 1266.1 is superseded by Section 420 of the Comprehen-

slve Statute.
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STREETS & HIGHWAYS CODE § 104.1

Sec. . Scetion 104.1 of the Streets and Highways Code is
repealed.

3BU~1- --Wherever-a-pari-of-a-pareei-of-land-is-te-be-taken-for
atate- iighway-purposes-and- the-remainder-is-so-be-lefi-in-gueh-shape
er-eonditicn-as-to-be-ef-1itdte-value-to-ita-owner;-or-te-give-rise
te-elaims-er-litigation-esneerning-severanee- er-other-damagey-the
departEecRt-pay-aequize-the-wheie-pareel-ard-may-sell-the-remaindey
e¥-pay-eiehange-the-game-for-otber-properiy-rceded-for-state-highway

PUFpesesy

Comment. Section 10L.1 is superseded by Sections 420 through 422 of the

Comprehensive Statute.



STREETS & HIGHWAYS CODE § 943.1

Sec. . Section 943.1 of the Streets and Highways Code is
repealed.

943yl --Whorever-a-~part -of -a-pareek-sf-land -is-to-be-taken-£or
egunty~highvay-purposes~and~the -rematnder-ef-sush-parael-is-to-be
tefé~in-pushi-shapa-or-eendition-as-te-be-sf-Little-value-to-iis-ownery
er-ko-give-rige-to-elalme-or-litigaticn-ecReerning~caveranae~ar~other
damngesy ~bhe~eouRty-may-aaquire-the-whole-pareel-and-may-seli-the
repainder-ep-poy-exehapge-tho-pare~for-other-preperty~-neaded-for

esuBtyr-kighvay-purpesecy

Comment. Section 943.1 is superseded by Sections 420 through 422 of

the Comprehensive Statute.
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WATER CODE § 25k

Sec. . Bection 254 of the Water Code is repesled.

£Shz --Whenever-a-pars-of-a-pareei-of -1apd-is-to-be-taken-Eop
sbabe ~-dam~er-vabtar-purposes-and-she -remsinder-is-te-be-teft~-in-sueh
shape-su~-egondition~ag-to-bewaf-iitite-vatve-ta~its~oVRO¥y-o2-to
give-ripe-to-eloims-or-titigation-cencePaing~peverance-or-atheyr
damager-the-departRent-may-gequivre-the-whele-pareal-and-nay-sedl
the-repsinder-or-pay-exchanse-the-same-for-stherP-propariy-peaded

fer-atate-dam-er-vater-purpesesy

Comment. Sectlion 254 is superseded by Sections 420 through 422 of

the Comprehensive Statute.



WATER CODE § 8590.1

Sec. . Section 8530.1 of the Water Code is repealed.

8500«1+--Wherever-g-pari-of-a-parcel-of-iand-is-te-be-taken
for-purposes-as- set-Fforth-in-Seetion-8500-0f- this-code-and-the
remainder-is-to-be-lefi-in-guek-shape-or-eondision-as-te-be-of
1itile-vaiue-te-it8-oWnery-er-to~-give-rige-o-elaime-or-1itigation
eereerning- ceveranee-or-other-damages ~the-benrd-mey-aequire-the
whele-pareel-and-may-eeil-the-repainder-eor-pay-exchange-she-same
feor-ether-preperiy-neecded- for-purpesecs-as-cet-forih-in~-Beection

85590-of-thic-coder

Comment. Section 8590.1 is superseded by Sections L20 through 422 of

the Comprehensive Statute.



WATER CCDE § 11575.2

- o

Bec. . -Bection 11575.2 of the Water Code is repealed.

135756+ 2+« -Wherever-a-pari-ef-a-pareei-of-land - is-to-be-taken
for-ginte-water-development-purposes-and-the-remainder-ie-4o-he
tefi-in~sueh-shape-or-eondision-as-$o-be-of-1itiie-value-to-its
evper;-or-te-give-rice-to-elaime-er-1itigation-econcerning-sever-
anee-er-oiher-dapmagey-the-departzent-may-aeguire-the-vhole-par-
eel-and-shall}-sell-the-repainder-or-shall-exehange-ihe-same~far

ether-properiy-needed- for- state-water-development- purposec

Comment. Section 11575.2 is superseded by Sections 420 through L22 of

the Comprehensive Statute.
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Sec. . cSectiom 43533 of the Water Code is repealed.

43533.--Whenever-a-pari-gf-a-pareel-of-land-ie-to-be~acguired
pursusni-fto-this-ayrtiele-and-any-portion-of-the-remainder-ic-to-be
left-in-puch-shape-or-condition-as-ie-be-of-1ittle-value-fo-its
ewnerg-%he-beard-may-aequire-aaa-seli—sueh—per%iea—ér—may—exehaage
$he-same-for-ether-properiy-necded-to-carry-out-the-pevers-econferred

en~-said-beayrds

Comment. Section 43533 is superseded by Sections 420 through 422 of

the Comprehensive Statute.

-31-



206

PeorrE EX rev. DErt. Pun, Wxs, ».  {68C.2d
Sureriozr Coury

[S.¥.No.22510. InBank. Feb.1,1968.]

THE PEOPLE ex rel. DEPARTMENT OF PUBLIC

WORKS, Petitioner, v. TIIE SUPERIOR COURT OF
MERCED COUNTY, Respondent; ROY L. RODONI
et al., Real Parties in Interest.

{1a-1¢] Eminent Domain—Uses—Excess Condemnation—Teo Avoid

(2]

Excessive Damages: Mandamus.—Mandate must issue to eom-
pel the trial court to proceed with that part of the Department
of Public Works’ svit seeking to eondemn, for purposes of
public economy under Sts. & Hy. Code, §104.1, 54 neres of
& farmer’s land that would be left landlocked by an asso-
ciated condemnation, for highwas purposes, of 0.65 acres of
his land, where the record suggested that the entire parcel
could probably be condemned for little more than the eost
of taking the part needed for the highway and of paying
damages for the remainder; but the excess comlemnation
must be denied unless justified by the avoidance of excessive
severance or eouseqential damages,

Id—VUses—Provinee to Determine.—It is for the Legislature
to determine what shall be deemed o publie use for the pur-

[1} Right to condemn property in exeess of needs for a partieu-

-lay

publie purpose. note. 8 ALRJ32 297, See alzo Cal.Jur.2d,

Eminent Domain, §§ 8, 105; Am.Jur.2d, Eminent Dowain, § 115..

McE. Dig. References: [1] FEminent Domain, §831.5, 184:
Streets, §16; Highways, §43; [2] Eminent Dowmain, §14: [3]
Eminent Donmain, §§2, 31.1; [4) Eminent Domain, §831.3, 31.5;
Strects, § 15; ITighways, § 44; [5] Eminent Dnomain, § 31.5; Streets,
815; Mighways, §H; [6] FEminent Domain. § 31.1; Streets, §13;
Highways, §44; [7] Eminent Domain, § §; Constitutinnal Law,
§85; {8] Enunent Domain, §27; Streets, §145; IMizhwavs, §44;

(8]

Eminent Domain, §11; Streets, §15: Highways, §53.5; [10]

Eninent Domain, § 31.7; Streets, § 16; Ilighways, § 49,
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£s]

[4]

[6]

[61

[73

(8]

9]

poses of eminent domain, and its judgment is binding unless
there is no possibility tbat the legislation may be for the
welfare of the publie.

Id.—Nature of Right: Excess Condemnation, ~- Eminent do-
main being an inliereut attribute of =overeignty, constitu-
tional provisions relating thereto merely place lmitations on
ita exercise. Thus, Cal, Const,, art. I, § 1414, while expressly
limiting exeess condemnations for proteetive purposes, in no
way lanits the power of the Legislature to wuthorize excess
condemualtions for other than protective parposes.
Id.—Uses—FExcess Condemmation—Remnants: To Avoeid Ex-
cessive Damages.—Despite its broad siatutory language, Sts,
& Hy Code, § 1041, may reasonably be interpreted to author-
ize only those excess condemnations that are valid for public
uses, namely, condemnation of remmants, or condemnations
to avoid a substantial risk of excessive severauce or conse-
guential damages,

Id.—Uses—Excess Condemnation—Toe Avoid Excessive Dam-
ages.—Cal. Const,, art. I, § 14, precludes excess condemnations
under Sts. & Hy. Code, §104.1, unless the economie benefit to
the state 13 clear, and the mere avoidanee of the cost of litigat-
ing damages claimed by the condemnee is not suflicient; nor
does the state authorize condemnations for the sole purposs
of tsking lands enhanced by the improvement in order to
recoup thaot increase in value, or for the sole purpose of
developing the area adjacent to the improvement fov a pronz.
Id.—Uses—Excess Condemmnation—Sis, & Ty, Code, §104.1,
providing for excess condemnation, is not an uneonstitutional
delegation of legislative power, sinee the statute contains ade-
quate standards for the guidance of the ageney, and the con-
ditions in Sts. & Hy. Code, §§102, 103 and 104, themselves
providing adeguate siandards governing the necessity of such
eondemnations, have first to he wet,

Id—Who May Exercise—Delegation.—The power of eminent
domain may he delegated by the Legislatore to an adminis-
trative body as long as the delegating statute cstahlishes an
ascertainahle standard to guide the administeative agents.

Y¥d. — Uses —- Province to Determine Necessity. — Sts. & Hiy.
Code, §103, by making ennelusive the determination of the
Hirhway Commission on the neeessity of takinz partieular
land, thus taking sueh issue outside the seope of jmtieial review,
dnes not infringe the constilutional riphts of the condemnes,

1d.—VUses—Province to Determine What Is a Public Use.—

[3] Ser Caldur.2d, Eninent Domain, §9; Am.Jur.2d, Eminent
Domain, §§ 2,7. '
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The issue of whether a taking of particular land under the
Strects and Highways Code is for a public use is within the
seope of judieial review.

[10] Id.— Uses — Excess Condemnation — Evidence.—To raise an
issue of improper exeess taking in eminent domain, the con-
demnees must show that the condemner is guilty of frand,
bad faith or abuse of diseretion in the sense that the eondemner
does not actually intend to use the property as it resolved to
use it, or that the contemplated use is not a public one,

PROCEEDING in mandamus to compel the Supericr Court
of Merced County to proceed with the condemnation of three
instead of two parcels of real property owned by the real
parties in interest. Writ granted.

Harry 8. ¥enton, Holloway Jones, Jack M. Howard, Wil-
liam (. Deblartini, Charles E. Spencer, Jr.,, and William R,
Edgar for Petitioner.

Thomas C. Lymch, Attorney General, and Robert 1. Berg-
man, Deputy Attorney General, as Amieci Curiae on behalf of
Petitioner,

Linneran, Burgess, Telles & Van Atta, L. M. Linneman
and James E. Linneman for Real Parties in Inierest,

Fademn & Kanner and Gideon Kanoner as Amici Curize on
behalf of Real Parties in Interest.

TRAYNOR, C. J—The Department of Public Works seeks
to compel the trial court to proceed with the condemnation of
three instead of two parcels of real property owned by the
real parties in interest. Roy and Thelma Rodoni.

The department built a freeway across a farm owned by the
Rodonis. The farm consists of a southern reciangular pareel
and a northern triangular pavecl, The northeast corner of the
former touches the southwest corner of the latter. The free-
way crosses the adjoining corners, taking a tip of each, which
total 65 acres. As a result, the northern parcel of approxi-
mately 54 acres is landiocked.

In addition to the .65 acres the freeway occupies, the
department seeks to econdemn the remaining landlocked 54
acres pursuant to Streets and Highways Code seetion 104.1.1
Its purpose is to protect the fisc by climinating the risk that

1 \Whenever o part of a parcel of land is te be taken for State high-
way purposcs and the remainier is to be left in sueh shape or conditiom
ra to be of little value to its owner, or to give rise to claims or litigation
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exeessive severance damages to the landlocked parcel might be
awarded for the taking of the corner that provided access to
it. The department points ont that if it is allowed to condemn
‘the entire parcel the Rodonis will receive full value for their
property, the risk of exeessive severanee damages will be elim-
inated, and ultimately it will be able to reduee the cost of the
freeway by selling the part of the parcel not needed for
freeway purposes.

The Rodonizs echallenge the exeess condemnation on the
ground that taking property for sueh a purely ceonomie pur-
pose violates article I, section 14 of the California Constitu-
tion? because such taking is not for a ‘*public use.’”” They
contend that excess eondemnation must be limited to pareels
that may preperly be deemed remnants with respeet to which
the public interest in avoiding fragmented ownership comes
into play. In their view, 34 aeres, even if landlocked and of
little value, eannot be deemed a remmant of .63 acres. They
insist that the state pay severance damages for the landlocked
parcel and allow them to retain it, even though severance
damages may be equal to its full original market value, They
also assert that the exeess condemnation is prohibited by sec-
tion 1415 of artiele I of thie California Constitution® because
it is not lmited to land lying within 200 feet of the freeway.

The trial court deeided in favor of the Rodonis and ordered
the complaint dismissed insofar as it seeks to eondemn the
landlocked pareel. It held that to allow the taking of any land

conecerning severance or other damage, the department may aequire the
whole parcel and may sell the remainder or may exchange the same for
other property needed for State highway purposes.’?

20alifornia Constitution article i, scetion 14: ¢“Private property shalt
not be taken or damaged for public use without just eompensation having
first been made to, or paid into court for, the owner, . . .**

3:¢The State, or any of its eities or cocuntics, may acquire by gift, pur-
chase or condemnation, lands for establishing, laying out, widening, cn-
larging, extending, and mnintaining memarial grounrls, strects, sguarcs,

arkways and reservations in and albout and along and leading to any or
all of the same, providing land so aenuired shall he limited to parcels
Lying wholly or in part within a distonce not to exeeed one hundred fifty
feet from the closest howndary of such publie works or improvements;
provided, that when pareels which lie only partially within said limit of
one handred fifty foot only such portiens mar be acquired which do not
exeerd two hunilred feet from <ail elnsest bonndary, anil after the estab-
lishment, laving out and completion of sueh improvements, may econvey
any such renl estate thus neguived and not neeessnry for suell improve-
ments, with rescrvations eoneernivg the future use and oeeupation of such
renl estate 3o ow to proteet such publie works and improvements nmd their
environs and to preserve the view, appearance, light, air and uscfuli.zss
of such public works.

"*The Legisluture may, by statute, preseribe procedure,'’
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not physically necessary for the freeway would be a taking
for other than the publie use and that if seetion 1041 were
construed to allow such a taking it would be uneonstitutional.
The department then petitioned for a writ of mandate order-
ing the Merced County Superior Court to proeeed with the
trial of the original eomplaint ov in the sditternative for a writ
of prohibition forbidding the court from proceeding in
aceordance with itz order dismissing (e complaint in part.
{Sec Tide Water Assoe, 01l Co, v. Superior Court (1935) 43
Cal.2d 815 (279 P.2d 33]; Finanetal Indem. Co. v. Superior
Court (1955) 43 Cal.2d 303, 399 [289 P.2qd 233); People ex
rel. Dept. Public Works v. Rodoni {1966) 243 Cal.App.2d 771
{52 Cal.Rptr. 857].)

[1z] We hold that section 104.1 walidly authorizes the
trial eourt to proceed swith the action to condemn the 54 aeres.
We also hold, however, that it must refuse to condemn the
property if it finds that the taling is not justified to aveid
exeessive severance or consequential damages. The latter hold-
ing will assure that any cxecess taking will be for a public use
and preclude the department from using the power of exeess
condemnation as a weapon to secure favorable settlements.

[2] It is for the Legislature to determine what shall be
deemed a public use for the purposes of cminent domain, and
tts judgment is binding unless there is no ' “possibility the
legislation may be for the welfare of the public.””’ {Linggi
v. Garovolts {1953) 45 Cal.2d 20, 24 {286 P.2d 15], quoting

- Untversity of Southern Cal. v. Robbins (1834 1 Cal.App.2d
523, 523-52C [37 P.2d 163); see also Housing Authority v.
Dockweiler (1930} 14 Cal2d 437, 449-150 [94 P.2d 704] ; Luz
v. Haggin (188G} 69 Cal. 233, 303-304 [4 . 919, 16 P, 674];
County of Los Angeles v. Anllony (1961) 224 Cal App.2d
103, 106 [36 Cal.BRptr. 308]); Twolumne Water Powcer Co. v.
Frederick (1910) 13 Cal.App. 498, 503 [110 P. 131].) **Any
Aeparture from this judicial restraint wonld result in courts
deciding on what is and is not a govermmental function and in
their invalidating lezislation on the basis of their view on that
question at the moment of deeision, a practiee which has
proved impraciieable in otler fields.”’. (Luited Sintes ex rel,
PYV.A v..Welch (1046) 327 U.5. 546, 332 [50 L.Ed. 843, 848,
66 8.Ct. T151.) )

Sections 1041, 1012, 1043 and 104.6 of the Streets and
Highways Code set Torth the purposes for which the depart-
ment may aecguire or condemn property not inuncdiately
needed or property not plivsically needed for state highway



Feb. 1968] Peorik £X ken. Deer. Pue, WES. . 211

Superior Couvrer
768 C.2d 206; 65 CalRptr, 342 436 P.2d :42]

purposcs. In addition to the cxcess condemnation authorized
by section 10-L1. the department may eondemn property for
nonlighway publie uses to be cxehanged for property already
devoted to such nonhighway uses when the department wishes
to aequire the latter property for hizhway iise, (§ 104.2)* Tt
may eondemn property adjaeent to highways and other publie
works to be constructed by it and thereafter eonvey the adja-
cent property to private parties subjeet te Testrietions
protecting the highway or other public use, (§104.3.)% It
may also aequire property for future needs and lease sueh
property until it is needed. {§ 104.6.)® None of these sections
Yhmits the others, and eaeh “‘is a distinet and separate author-

ization.”’ {§ 104.7.) —_

Seetion 104.3 is patterned after section 1414 of artiele I of
the California Constitution and, like that section, limits the
property to be taken for proteetive purposes to property lying
within 200 feet of the public work. It may be assumed without
deciding that the constitutional provision compelled the statu-
tory limitation; that the rcferenec to streets in seetion 1434
ineludes state highways and that protective condemmations

4ii gy henever property which is devoled to or held for some other public
use for which the power of cminent domain might be exercised is to be
taken for Statc bighway purposes, the department may, with tie consent
of the person or ageney in charge of suweh other public use, condemn, in
the mamec of the people of the State of Californin, real property to be
exchanmed with sueh person or ageuey for the real property so to he
taken for State highway purposes. This scetion dees not Hinit the authori-
zation to the department to aeqguire, other thon by eondemunntion, prop-
erty for such purposes.’’

5 The department may condemn real property or any interest therein
for reservations in and about amd along and leading to any State high-
way or other pulilic work er improvement constructed or to be construeted
by the depastment and may, after the establislment, Jaying out and com-
pletion of such improvement, conveyr out [zie] any sueh real property or
interest thevcin thus sequired and not necessary for such improvement
with rescrvations coneerning the future use and ocenpntion of such real
property or interest therein, so ns to proteet such public work and im-
provement and its environs anid to preserve the view, appearonen, light,
air and wscfuluess of sneh publie work: peovided, that Innd so condeomnert
under authority of this scetion shal! he Hwited to pareels Txing wholix
or in part within a distanee of not 1o exeeeld me hundred fifty feet from
the clesest houndary of such public work or improvement: provided that
when parcels which lie only partially within such limit of onc hundred
fifty fact are taken. only such portions may be condemmned which do not
exceed two hundreed feet from said eloscst Lowndary,'?

& ¢ The authority conferred hy this eade to neruire real property for
state highway purposcs inelules authority to acquire for futvre necds,
The department is authorized te leasn any Innds which are held for state
Righway purposes aml are not preseatly veeded therefor ou sueh terms
and conditions nx the director max ix sl te maintxin and care for such
property in order to sceure rent therefrom, ... "
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anthorized by section 1414 are also limited by it. [3] Sec-
tion 1414, however, does not limit the power of (he Legisla-
ture to authorize cxcess condemnation for other than
protective purposes. ‘‘Beeause eminent domain is an inherent
atiribute of sovereigniy, econstitutional provisions merely
place limitations upon its exereise.’” (People ex rel. Dept. of
Public Works v, Chevalier (1959) 52 Cal.2d 295, 304 [340
P.24 598].) :

Seection 1415 was adopted in 1923 at a time when the va-
lidity of any excess condemnation way doubtful. It was not
adopted to limit the power of eminent domain but to authorize
eondemnations that its spomsors believed would not be per-
mitted under then current rules of constitutional Iaw. {1928
Ballot Pamphlet, Argument for Proposed Senate Constitu-
tional Amend. No. 16.) ‘Although it includes limitations on
fthe condemnations it authorizes and to that extent limits the
tgtate’s inherent power of eminent domain, it in no way limits
‘those condemnations that it does not authorize. Accordinaly,
sinee it only authorizes condewmations for protective pur-
poses, it does not restrict condemnations for other purposes.
i (People ex rel. Dept. of Public Works v. Garden Grove Farms
1 (1965) 231 Cal.App.2d GGG, 6653-673 [42 Cal.Rptr. 118]; see
“also State ex rel. Highuway Com. v, Curtis (1949) 359 Mo. 402
{222 83.3W.2d 61]; Statc ex rel. Thomson v, Glessel {1935) 271
Wis. 15, 51-54 [72 N.W.2d 577, 595-597] ; State ex rel. Evjue
v. Seyberth (19G0) 9 Wis.2d 274, 279-281 [101 N.W.24 118,
121-1221)

[4] In section 104.1 the Legislature has determined that
excess condemnation is for a public use whenever remaining
parcels are of little value or in sueh a condition as to give rise
to elaims or litigation concerning severance or other damages.
Although the statutory language is broad, it may reasonably
be interpreted to awthorize only those excess condemnations
that are for valid public uses; namely, condemnation of rem-
_nants (see e.x.. Kern County High School Dist. v, MeDoneld
{1919y 180 Cal. 7, 16 [179 P. 180] ; People v, Thomos (1952)
108 Cal.App.2d 532, 836 [239 P.2d 914]; In re Opinion of
Justices (1910) 204 Mass. 616, 619-620 [91 N.E. 578] ; 2 Niel-
ols, Eminent Domain (3d ed. 1963) § 7.5122 [1], p. 717) or
condemmnaiions that avoid o substantial risk of excessive sev-
erance or conscquential damages. On the record before us, the
taking in the present case is justificd on the latter ground.

Although a parcel of 51 landlocked acres is not a physical

. ———
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remnant, it is o finaneial remnant: its value as a landlocked
parcel is sueh that severance damages might equal its value.
Remmnant tnkings have long been considered proper. *“The rea-
soning behind the ‘remnant theory,’ . . . is that by limiting
the acquisition to only such parts of the property as are
needed by the particular improvement, fragments of lots
would remain of such shape and size as to render them sep-
arately walueless, with the result that the eity would. be
required to pay for the whole, althouzh it toolk only a part,
and with the further result that beeause of the lack of such
value, the city would thereafter be deprived of collecting
taxes on these remnants.”” (Annot, 6 AIL.R.3d 297, 317
(1966) ; see also, 2 Nichols. Eminent Domain (3d ed. 1963)
§ 75122 [1] p. 718.) There is no reason to restriet this theory
to the taking of pareels neglizgible in size and to refuse to
apply it to parcels negligible in value,

[1b] In the present easc the entire parcel can probably be
condemned for little more than the eost of taking the part
needed for the hichway and paying damages for the remain-
der, It is sound economy for the state to take the entire parcel
to minimize ultimate costs.

Under these circumstanees excess eondemnation is constitu-
tional. **The cost of public projeets iz a relevant element in
all of them, and the Governnent, just as anyone eclse, is not
required to proceed oblivious to elements of eosts. [Citations.]
And when serions problems are ereated by its public projeets,
the Government is not bavred from making a common sense
adjustment in the interest of all the publie.’” (United States
ex rel. T.V. A v. Weleh, supre, 327 1.8, 546; 554 {950 L.Ed,
§43, 849]; see also United Stetes v. Agee (6th Cir. 1963) 322
P.24 139; Boston v. Talbot {1010) 206 Mass. 32, 69 [91 N.E.
10141 ; New Products Corp. v. State Highway Comr. (1958)
352 AMich, 73, 86 [58 N.W.24 528]; Kern Couniy High School
Dist, v. McDonold, supra, 180 Cal. 7, 16; People v. Thomas,

supre, 108 Cal. App.2d 832, 836.) -

[51 We need not decide in what specific eases other than
those mentioned the statute authorizes excess condemnation.
It should be emphasized, however, that the economic benefit to
the state must be clear. The ceonomie hencfit of avoiding the
cost of litizatine damages is not sufficient. The statute does
not authorize cxeess condemnation anytime the condemnee
claims severanec or eonsegnential damages. To allow such
condemnation would puilify the eonstitutional guarantee of
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just eompensation {(Cal. Const., art. I, § 14) by permitting the
state to threaten execss eondemnation, not because it was eco-
nomically sound, but to coeree eondemnces into aecepting
whatever value the state offered for the property actually
taken or waiving severance or consequential damages to avoid
an exeess taking.? .

[6] As so construed section 1041 is not an unconstitu-
tional delegation of legislative power. Adeguate standards
appear in other provisions of the eode, Section 102 of the
Streets and Iighways Code requires the Higltway Commis-
gion, before authorizing condemnation by the department of
any real estate for highway purposes, to make a determination
that the “‘public interest and necessity require the aequisi-
tion”” and that *‘the real property or interest therein
deseribed in sueh resolution iz necessary for the improve-
ment.’'® Seetion 103 makes the decision of the ecmmission on
the necessity of the improvement and of the taking of given
property conelusive.? Section 104 provides a nonexelusive list
of various purposes for which property is deemed necessary.1®

TXor does seetion 1041 antherize excess condemmation for recoupment
purposes, 28 the term is used in those eases that disfavor it. The statute
does not authorize the state to condemn for the sole purpose of taking
lands enhanced by the improvewent in order to recoup that inerease in
walue or for the sole purpose of developing {he area adjacent to the im-
provement for a protit, (See Annot, 6 A LR.3d 297, 311-314.} The de-
partment’s purpose is to aveid the windfall fo the condemnee and the
substantial loss to the state that results when severance damages to a
pevered parcel are equal to its value.

83trects and Highways Code scetion 102: ““In the name of the people
of the State of California, the department may condemn for State high-
way purposes, under the provisions of the Code of Ciril Procedure relat-
ing to cminent domain, any real property or interest therein which it is
authorized to nequive. The departmeont shall not commence any soch
proceeding in cminent domain unless the commission fivst adopts a resolu-
tion declaring that public interest and neecessity require the acquisition,
eonstraoction or completion by the State, acting through the department,
of the improvement for which the real property or interest therein is
required and that the real property or interest therein deseribed in such
resolntion is nceessary for the improvement,*’

¥Strects and Iighways Coude saction 102: ' The resolution of the com-
mission shall be conclusive evidenee: {(a) Of the publie necessity of such
proposed publie improvement. (b} Tihat sueh renl property or interest
thercin is necessary therefor. (e} That sueli proposed public improve-
ment is planmed or Joeated in a manner which will be meost compatible
with the greatest public good and the least private injury.'”

108¢rects and Ilizliways Code spetion 104: ¢“The department may
gequire, either in fee or in any lesser estate or interest, any real proporty
which it considers necesziry for State highway purposes. Real property
for such purposes Includes, Tt is nat Timitenl to, real property eonsidered
meecasary Tor auy of the following purposes: [Herein are listed such
purposes ns riglis of way, ollices, parka adjoining the highway, land.
seaping, drainnge, maintenanee, cte.|*?

’
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Only after these other conditions are met does section 104.1
come into play, .

[7] The power of eminent domain may be delegated by
the Legislature to administrative bodies. (Holisway v. Purecll
(1950) 35 Cal.2d 220, 231 {217 P.2d 665].) Discretion eannot
be absolute, but *‘if the delegating statute establishes uan
ascertainable standard to guide the administrative ngents no
objection can properly be made to it.”" (Wofton v. Bush
(1953) 41 Cal.2d 460, 468 [261 .20 236).) In the Holloway
ease we held that standards found in Strects and ITiglways
Code seetion 100.2 governing the discretion of the State High-
way Commission in fixing the location of freeways were suffi-
ciently definite. Section 100.2 authorizes the commission to
approve the location of freeways whenever that location ““in
its opinion will best snbserve the public interest.”” The stan-
dards found in section 104.1 arec no less definite, and are
similarly constitutional.

{8] The guestion remains of the scope of review of the
department’s decision to condemn excess property. Section
103 of the Streets and Highways Code makes the determina-
tion of the HMighway Commission conclusive on the necessity
of taking particular land. If the taking is for a public use and
Just compensation is paid, no constitutional rights of the con-
demnee are infringed by making the issue of necessity
nonjusticiable. (People ex rel. Dept. of Public Works v. Cheva-
lier, supra, 52 Cal2d 209; sce also fiindge Co. v. County of
Los Angeles (1923) 262 T.8. 700, 708-710 [67 L.Ed. 1188,
1193-1194, 43 8.Ct. G89].)

[2] The issue of whether a taking is for a public use,
however, is justiciable. { People ex vel. Pept. of Public Works
v. Chevalicr, supra, 52 Cal.2d 299.) The distinetion between
the seope of review of the guestions of public use and neeces-
8ity was properly recognized in People ox rel. Depf. af Public
Works v, Lagiss (1963) 223 Cal.App.2d 23, 39 [35 Cal.Bptr.
554] : ' The neeessity for the consiruction of a ligliway at the
place desiznated and in the manner determined by the Com-
mission, together with the amount of land required thevefor,
are maiters which were conelusively established by tlie adop-
tion of the resolution [of necessity]. The question as to
whether the land was to be devoted to a publie nse, however,
as distingnished from private purposes or to accomplish some
purpose which is not publie in charaeter, beeame a proper
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issue for the judicial determination of the court.”” [10] To
raise an issue of improper excess taking, econdemnees must
£how that the condemner is guilty of ‘““fraud, bad faith, or
abuse of discretion in the sense that the condemner does not
actually intend to use the property as it resolved to use it"’
(People ex rel. Dept. of Public Works v. Chevalier, supre, 52
Cal.2d 299, 304), or that the eontemplated use is not a publie
one (sce also People ex rel, Pept. of Public Works v, Lagiss,
supra, 223 Cal.App.2d 23, 35.44; Yeshive Torath Emeth
Academy v. Universify of Southern Cal, {1962) 208 Cal.App.
24 618, 612-620 [25 Cal.Rptr. 422]; County of San Mateo v.
Bariole (1960} 184 Cal App.2d 422 430-434 [7 Cal.Rpir.
569]; People ex rel, Dept. of Public Weorks v. Nahabedian
(1959) 171 Cal. App.2d 302, 306-309 [340 .24 1053]).
[1c] YWhen, ag in this case, the property is nof needed for
the physical eonstruction of the public improvement, the ques-
. tion of public use turns on a determination of whether the
taking is justified to avoid excessive severance or consequen-
tial damages. Accordingly, if the eourt determines that the
excess condemnation is not so justified, it must find that it is
not for a public use,
Let 2 writ of mandate issue ordering the trial ecourt to

proceed with the trial of the case under the original complaint
in accordance with the views expressed herein.

MecComb, J., Tobriner, J., Burke, J., and Sullivan, J,, ¢on-
enrred. '

MOSK, J.—I dissent.

Whenever an illustration of the voracious appetite of
acquisitive povernment is desired, the action of the publie
apency here will serve well as Exhibit A.

To state the facts is to deeide the case, Needing slightly
more than a half acre for a public use (65/100 of an acre, to
be precise}, this governmental department seeks to take 54.03
acres of private property which it does not need and cannot
use, Its avowed purpose is to speculate on resale to a private
purchaser.

No further discnssion should be required to deeide that the
proposed condemnatien is improper. Yet the agency advanees
& strange latter-day economies theory that taking more costs
less, and cites as authority Streets and ITighways Code section
104.1. Tf the section purports tg grant any such power to the
state, it is clearly in conflict with article I, section 14, of the
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California Constitution, whieh provides that *‘DPrivate prop-
erty shall not be taken or damaged for prblie use without just
compensation having first been made to, ov paid into court
for, the gwner. . . .'" (Italics added.) Clearly no publie use
is involved in the taking of the 54 acres, for the land is
admittedly more than 83 times in excess of that actually
required for highway purposes.

Section 104.1, upon which the state relies, provides that
**Wherever a part of a parcel of land is to be taken for state
highway purposes and the vemainder is to be left in such
shape or condition as to be of little value to its owner, or to
give rise to elaims or litigation concerning severanee or other
damage, the department may acguire the whole pareel and
may sell the remainder or may exchange the same for other
property needed for state highway purposes.”

A statute must be given a reasonable interpretation. {Peo-
ple v. Murata {1960) 55 Cal.2d 1, 7 [9 Cal.Rptr. 601, 357 P.2d
833], and cases cited.) It seems clear that when the Legisla-
ture adopted the foregoine seetion referring to ‘‘the
remainder’’ after a taking, it contemplated situations. in
which an insignificant remnant might remain. As a leading
authority explains, it is “*not an wneommon provision-in the
statutes relating to the laying out and widening of highways
in force in the eities in which such eonditions exist that, when
part of a parcel of land is taken and the remainder is left in
such condition or in such a shape as to be of little value to its
owner, the ecity may take the whole and use or sell what it
does not need for the highway, it being felt that it will be less
expensive in the end for the city to take and pay for the
whole of such lots and either to devote the remnants to wuni-
cipal purposes, or, by consolidating contiguons remnants, sell
them for a fair price, than to engage in protracted litigation
aver the question of damages to the remaining land with each
owner, If the owner consents or if the statute provides merely
that he may surrender the whole tract if he chouses, no ennsti.
tutional objections can arise, for such o proceeding doubtless
tends to save the publie money; but, if the owner insists upon
keeping what is left of his land, grave constilniional diffienl-
tes would be eneountered if it was attempted to compel him
to part with it. Construing such a statute as limtled in-iis
application fo trifling und almost negligible remnonts which
would be unsuitable for private use after the part aetually
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needed for public use had been appropriated. it would prob-
ubly be sustained in some jurisdictions at least as anthorizing
a taking for a purpose reasenably incidental to the laying ont
of publie ways. Ilowever, if the proposed taking savored at all
of a municipat Lund speendution, wn eourt would hesitate to
hold it wnconstitutional.”” (Ttalics added; footnotes omitted.)
(2 Nichols on Eminent Donuin (3d ed. 1963) § 7.53122(1}, pp.
718-719.)

Such a “‘trifling and alnest negligible remuant® esuld
result, for example, from a taking of 54 aeres leaving an
irregular half.acre residue; but to reverse that ratio, and
deem 54 acres to be the remainder’ of a half acre, is truly a
case of the tail wagging the doso.

The majority eoncede that the pareel of 54 acres here is not
& physieal remnant. That should end the lawsuit, But then
they advance a novel theory, neither urged by the parties nor
supported by authovity, that ‘“‘remnant’’ refers not only to
geography but also to value,

If s0, an inevitable query follows: **Value to whom?" See-
tion 104.1 makes it erystal elear that the eriterion is not value
to the slate, as the majority crrvoncously assutue; to justifyv
taking, the remainder must be “‘of little valuc {o its owner.™
By his resistance the owner here demonstrates that to Lim
there is more than “‘little value’ in the 54 acres. Even if the
owner did not so eontend, however, the court may take judi-
eial notiee that in the econtext of California’s eurrent
population explosion, no S4-acre pareel in the state is without
asecendant value. In the case at bench the purported ““little
value'' of the 54 acres is attributed to the resultant lawd-
locked condition of the property. Without deeiding whetler
any property need remuin totally inacceessible, property in a
landlocked eondition may readily beeome marketably valuable
merely by acquisition of an easement for aceess, or by annexa-
tion of or to adjaecent property,

The sceond clause of seetinn 1041 sugerests that the exeess
taking must provide a benefit tn the state. Without pursaing
the dubious constitutional aspeet of that overly broad provi-
gion, in this instance its application is fallacions: so long as
just compensation for the taking must be paid, by condemn-
ing over 83 times more property than it needs. n fortiori the
state is paving more than it mast neeessarily pag,

The theory of the ageney is that by taking the land not
required for public use, assertedly of little value, it will
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recoup by resale.! But there is no repeal of the basic laws of
the marketplace when the state becomes a vendor, If the land
is truly of little value, the state will obtain little return by
way of sale. Thus, there is no signifieant bencefit to the state,
&s required by the statute, in depriving the owner of his prop-
erty.

Nevertheless, the majority insist that ‘‘The entire parcel
can probably be condemned for little more than the ecost of
taking the part needed for the highway and paying damages
for the remainder. It is sound economy for the state to take
the entire parcel to minimize ultimate eosts,’’ and again
later, the majority stress ““that the economic benefit to the
state must be.elear.”” While as indicated above, I doubt there
is clear economic benefit to the state from this excessive tak-
ing, fundamentally I find the conecpt of economy, rather than
public use or public purpoese,® to be a nnique and unsupport-
able rationalization to justify the seizure of an individeal's
private property.® The state relies heavily on Unifed Sfafes ox
rel. T.V. 4. v. Weleh (1045) 327 U.S, 546 [90 L.Ed. 543, 66
8.Ct. 715], in which 6,000 aercs beyond that needed for dam
purposes wera taken, and the court there referred to “‘a ecom-
mon sense adjustment.”” Factually, however, the case offers
no guidance to us, for the excess land wus not resold but was
adapted to public reereational purposes, authority for which
wag specifically provided in the T.V.A. act.

What constitutes a publie use is basieully a question of faet.
In Linggt v. Garovetti (1955) 45 Cal2d 20, 24 [286 P.24 15],

IThe recoupment theory hag becn roundly condemmed in Nichols (2
Nichols on Eminent Pomain (3d ed. 1903) § 7.0122(3), p. 720): ‘‘al-
thoegh sauctioned in eountries in which the power of the legistature is
not restricted by n writicon constitution,’? recoupment, which ¢‘invelves
the taking of the property of onc persen and thie sale of it to another for
his own private wse,’? has not been approved in American jurisdictions.
(Sec also Ia re Opinion of Justices [1Y10) 204 Mass. 607 [91 N.E. 403,
27 L.R.A. N.B. 483]; Aticood v. Willacy County Nav, Dist. (Tex. Civ.
App. 1954) 271 Sa0.2a 187, 141.)

2As indicated in Redevclopnteal dgency v, Hapes {1954) 122 (al
App.2d 777, 780 (66 .2 105], "*the more molern courts bave enlarged
the traditional definition of pullic use to inciude ‘public purpose,® **
Thus glum elearance was deemed a publie purpose, oven thongh after the
taking and demolition of the slums, redevelapment was to be undertaken
by private industry,

qn Cincirnati v, Fester (6th Cir. 1920} 33 F.24 242, 245, an Olio
astatnte auwlhorizing excess condpmnation was eriticized: “*TE it means
e o« that the property max he taken for ihe purpmse of selling it at a
profit nnd paying for the improvement, it is elearly invalid,. . . It
violates the due procoss chanse of the Constitution.”’ (Affd, in 281 U.S.
439, with the United States Supreme Court refraining from an opinion
on any subject other than complianee with the statute.)
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this court approved the rule: ““whether, in any individual
case, the use is a publie wse must be determined by the judi-
ciary from the facts and circumstances of that case.” IHere
the trial court, after hearing evidenee and reviewing the faets,
found that tle proposed acquisition was not related to any
public use and was therefore constitutionally impermissible.
The state does not complain of an abuse of discretion, or,
indeed, of erroneous conclusions by the trial court; it merely
maintains tlat no court has the power to review its reliance
on seetion 104.1. To the contrary, however, this eourt held in
People v. Chevalier (1939) 52 Cal.2d 299, 304 [340 .24 598],
that the issue of public use is justiciable in eminent domain
proceedings. .

Section 104.1, as interpreted by the state, would lack any
definitive standards and thus eleacly do violenee to the consti-
tutional requirement of due process. The trial eourt noted in
its memorandum opinion that the state’s right-of-way agent,
as a witness, gave as his opinion under the provisions of sec-

tion 104.1 “‘the state would have a right to take as much as

one thousand aeres of private property, even though it was
not for a public use.”” If a thousand aeres, why not 6,000
acres as in Welel, or 10,000 or 100.000 acres? If there is any
limitation whatever on the amnount of land the state may take,
without intent to devote it to a public use, neither secction
104.1 nor the majority opinion sugeests the boundaries. Gov-
ernment's cavalier treatment of private property rights,
abjectly approved by the majority, evokes apprehension that
Big Brother may have arrived 16 years before 1084,

Amici curiae have complained that the power of the
Department of Public Works to econdemn any exeess property
without limitation becomes a potent weapon to be used awainst
prospective eondemnees who refuse to sefl at the price offered
by the department. Right-of-way agents, it is indicated,
demand acquiescence in sale of the desired part of the land at
the proffered priee with a threat of a punitive taking of all
the owner’s property. This could be disregarded as a fanciful
fear were it mot for the state ameney’s petition for writ of
mandate, which candidly admits that denial of the right of
excess condemnation ““will also have important and substan-
tial side effcets upon the herctofore successful policy of
petitioner in negotinting the settlement of land nequisitions.”
We cannot be oblivious to the *‘tremendous power in govern-
ment'’ and the need for “‘a prowing semsitivity fo the
protection of the individual in his relation with govern-



.’\

Feb. 1968] PEOI‘LEEK ren., Deer., Pus. Wxs. v, 221

Surerton CoUrT
168 C.2d 206; 65 Cal.Hptr. 242, 436 P.24 J341)

. ment,”’ as Justice Tobriner las written. (Tobriner, Indi.

vidunal Rights in an Industrielized Society {1968} 54 A B.A.J.
21,22.)

The majority finally propose this doetrine: *‘the question of
public use turns on a determination of whether the taking is
Justified to avold excessive severance or conseguential dam-
ages.’’ This coneept is completely wrong. It iznores the key
word : wse.

Condemnation is not a necessary antidote for excessive
damages, sinee the law has always been clear that exzcessive
damages are indefensible in any case and under all eircum-
stanees, and a ready remedy by trial and appellate courts is
available. {Code Civ. Proc.. § 637, subds. 5 and 6; Keyer v,
McComber (1933) 12 Cal 24 175, 182 {82 .24 941] [new trial
granted) ; Barrett v. Southern Pac. Co. (1929) 207 Cal. 154,
166 [277 P. 481)] [reversal on appeall; Maede v. Oakland
High 8chool Disi. (1931} 212 Cal. 4190, 425 (298 . 987]
[reduction on appeall; 2 Witkin, Swinmary of Cal. Law (Tth
ed. 1960) Torts, § 443, pp. 1636.1637.) Indeed, that the trial
judge was well aware of his responsibility is indieated by his
written memoranduin, noting that if exeessive severanee dam-
ages were awarded, the eourt would ““be remiss in its duty if
it did not reduce whatever amount was exeessive.’’ Onee the
word ‘‘excessive’’ is eliminated from the majority s rule, we
come to the nub of the problem : the state ageney proposes no
use of the property whatever., but merely seeks to avoid pay-
ing any severance or consequeniial damages even though the
law recognizes such damages as being assessable in appro-
priate cases. (Code Civ. Proe., §1248, subd. 2; 3 Witkin,
Summary of Cal. Law (7th ed. 1960) Censtitutional Law,
3 236, p. 2046.)

I would substitute for the majority’s rule the following:

* the question of public use or purpose turns on a faciual deter-

minafion of what {he public egency proposes to do with the
property after acquisition.

Emploving that test, the trial court found as a fact that the
property was not being taken for a publie use. Sinee land
speculation is clearly not a public use, the trml court was
correet. I would therefore affiem the or der

Peters, J., concurred.
The petition of the real parties in interest for a rchearing

was denied Februnry 28, 1965, Peters, J., and Mosk, J., were
of the opinion that the petition should be granted,
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LETTER OF THANSMITTAL

Az you know, the Californis Lew Raviecion Commlssion is drafting
a casprehenzive smirent demain statute. Toe Commission has prepared
a tentative recommendation desling with condemmation of physical and
firancial remnants {so-called excess condemnstion). A copy of the
tentative reccamendation is #nclosed.

The Camnmission solizits any coumesnts you may have on the tenis-
tive recommendation. It is just as lmportant to advise the Commisslon
that you spprove of the tantative recommendstion az it is to advise
the Comaigaion of your objecticns or revisions.

Please gend yonr view concerning the tehiative recommendatiza 4o
the Comeisgion not later than December 15, 1570.

Siucerely,

Jonn H. DeMoully
Executive Secrelary
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SUBJECT

CITY OF FULLERTON

D. Reginald Gustaveson DEFT. Legal
Hugh L. Berry DEFT. Public Works
‘Eminent Domaln Statute -  DATE  August 31, 1970

This proposal provides the statutes for what we have been

doing over tho past years.. We support this proposale

Two other areas need attention, and you might forward these
to the Commlssion.

l. Gonstitutional omenﬂmont broadening power of use of
immediate possession, aspecially for public parking 1ots..

2a Btatutory provision for issuance of writ of assistanoe
where oooupant refuses to vacate premises.

HiBreg
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Mr, John H. DeMoully

Executive Secretary

California Law Revision Commission
School of law

Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

Representatives of the Department have reviewed the Califoraia
Law Revigion Commission's proposed tentative recommendations
dealing with condemmation of physical and financial remnants
(so-called excess condemnation).

4&s you are aware the Department does not have a legal officer
on its staff and legal counsel is gravided by the Attorney

. General's Office. 4 Departmental Staff Aviation Consultant
has been assigned to assist the Law Revision Commission on
technical aviation matters.

The Department appreciates the opportunity of reviewing the
proposed recommendations but does not feel that sufficient
competency exists to make valid recommendations or obJections
on the proposals.

Sincerely,

JOSEPH R. cnc'r'.rx
Director

Wwww

- Harold H. Woodward
Aviation Consultant

HHW/led
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ROGER ARNEBERGH
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December 11, 1970

The Californles Law Revision Commission
School of Law

Stanford University

Stanford, California 911305

Re: Tentative Recommendation relating to excess
Condemnation ~ Physical and Financial remnants

Gentlenmen:

We have examined your staff!s recommendation relating
to revislions to the California statutes for "excess condemnetion”.
Cur comments are as follows:

The recommended revisiong are ambiguous regarding
thelr effect upon Article I, Section 14 1/2 of the California
constitution. The report of your staff indicates that the recom-
mendation "does rot deal with !protective! condemnation”. However,
an gmbiguity would exist within the proposed statutes unless
language is placed in the proposed legislation, or at least in the
comments, to indicate thsat the right to acquire property to protect
the proposed public improvement is not affected by the proposed '
gecticas.

We believe that Section 14 1/2 provides needed flexibility
in plamning public improvements, particularly streets. The impact
of a street improvement upon the abutting propertles In the crowded
portions of the city and the impact of such abutting properties upon
the street improvement cannot be fully appreclated until the street
1s completed., For example, & project to expedite the flow of
traffic. throvgh a major intersection may be partially frustrated if
sight clearance within a corner property is not preserved. There-
fore, the traffic engineers may desire that a large portion of the
corner property be kept free of improvements. The amount of land to
be so restricted is not always known until the job is complete.
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Another example of the need for taking for protective
purposes is where vehicle access to the abutting street should
be eliminated. A drivewsay near the improved intersection may
. cause an extremely dangerous situatlion which did not exist in
the before condition because traffic proceeded gt a much lesser
speed. If the City merely acquired the right of vehicle access
1t would pay substantial severance damages; particularly if the
property were suitable for service station purposes. If the
property were used for service station purposes before the improve-
ment, the bulldings may continue to be used by the owner for low
grade commerciel purposes. In many cases it 1s desirable that
the City acquire the entire property, destroy the existing improve-
ments and dispose of the property for a use beneficlal to the ]
neighborhood and nct harmful to the street use. A

In other words, we believe that Section 14 1/2 is
necessary, elther within the Constitution or in legislation.
Your staff's report states that the Constitution Revision Commission
has recommended the repeal of Section 14 1/2. 1If so, we believe
an equivalent section or sections should be placed within the
Codes, Otherwiase, this city and other citles may be forced to
condemn rights within real propertles which substantially cripple
the property, and yet leave the remainder availasble for private
use, This use will be marginal and, as a result, will dlight the
property, and cause detriorastion in the surrounding neighborhoods.
To prohibit such use may exceed the Cliy's police power. The
exercise of the power of eminent domain mey be necessary for such

purpose.

: Your staff's report recognizes two major reasons for
"rermeant” condemnations, They are that a number of substandard
size parcels which are "virtually useless” by themselves could be
consolidated by a condermor and returned to private ownership in
useable size. The report further points out that properties
"reduced beneath minimum zoning size" may properly be subject to
remnant condemnsgtion. Certainly we agree that these are vallid
reasons for permitting remmant condemnation. We disagree, however,
that the remnant should be "virtually useless” before such condemn-
ations are permitted. Such ascquisition should be permitted if the
usefulness of the remainder is so impaired as to cause the remsinder
to be only marginally useful or to become a "nulsance"to the com-
munity. Further, the proposed Code sections do not indicate that
remnant taking to eliminate under-sized parcels is permitted.
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With respect to the "virtually useless" test many sub-
standard size parcels are not useless to the private owner. They
may Dbe used for news stands, hamburger stands or other substandard
commercial uses., If in a resldential ares, they may be used for
iong end narrow houses. These may be profitable uses to an owner.
They &lso may be permitted under a strict interpretdtion of a
zoning ordinance. Nevertheless, they may be seriocusly detrimental
to the surrounding neighborhood, whether it be commercial or
residential,

We suggest that further study be given to this problem.
We recommend that cities and counties not be prohibited from
dealing wlth this problem as necessary to prevent detrioration of
their neighborhoods.

The City objects strenucusly to subsection E of praposed
Section 421, It would sppear that the effect of this section is
to glve the court the power to compel cities, countles and the
state to bulld roads which would not otherwise be consitructed.
The court could require & byroad to be constructed to a land-locked
parcel which road mey be unneeded except for the use of cne owner.
The comment points out that the court should consider matters
cther than the cost cf building the byrcad as compared to the value
of the real property. The comment Says the court should "consider
gquestions of maintenance, hardship tc third persons, potential
dangers and so on." We question whether it is sound governmentsl
policy to give the court the power to make these determinations
rather than the elected or gppointed cfficlals whe are re3ponsib1e
to the geople. A court mey determine that there are no "potential
dangers” from a particular road. However, 1f the judge is incorrect
it will be the city, county or state that will pay the damages
resulting from improper design or insufficient maintenance.

Subsection E of proposed Section 421 should be eliminated.

We 8lso believe that some consideration should be given
expressly authorizing condemnation of an entire building when a
portion only of it is lccated within the proposed street right of
way. This is & type of "remnant condemmation" which is often
necessary in older sections of this city. Often a building lying
partlelly within and partially outside of a right of way should de
demolished rather than remcdeled. However, the remainder of the
land 1s sulitable for future development and should not be acquired
28 a remnent or otherwise., The Clty of Los Angeles has been making
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such building remnant acquisitions without specific statutory
authority. We do not know what the effect of enacting Section 421
would be upon such acquisition.

We believe that there should be a conclusive presumption

avallable tc allow the ascquisition of a bullding remnant. We
feel this is needed because: (1) It is extremely difficult for
the Clty to perform remodeling on a remainder of a building. In
the past, we have recelved cooperation from owners. They have
done this work at the expense of the City. Absent such cooperation,
the problem of the City contracting to do work of a private
nature and designed for private purposes 1s extremely difficult of
solution. (2) The question of liabllity for loss of personal
property or for injury to trespassers should the bullding be feut
and shored" and not closed up, is serious end not settled; and
[ul The existence of en old and poorly oriented or mis-oriented

1ding upon & remainder of a lot wlll adversely affect the
nelghborhood,

As your staff points out, the leading case on this lssue
is the “Rodoni" case. That case arose in a rural ares of this
state, ~Speclal consideration should be given to the problems faced
by government in the urban areas. Excess or protective acgquisitions
are of grester necessity In cities than in rurel areas. Such
condemnations should be permitted even though the "substantially
equivalent” test is not satisfied.

Yours very truly,
ROGER ARNEBERGH, City Attormey
Dpmant it

NORMAN L. ROBERTS
Deputy City Attorney

. By



Memorandum 7i-5
EXHIBTT 1V

QFFICE OF THE CITY ATTORNEY
AND CITY CLERK
CITY HALL, P.O. BOX 1678, SANTA ROSA, CALIF. 95403

JOHN D. FLITNER
SITY ATTORNEY

MICHAEL J. DONOVYAN
ASSISTANT CITY ATTORNEY

MRS. AGNES M. BiCK (707) 528.5261 100 SANTA ROSA AVE.

CITY CLERK
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November 23, 1970

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, California 95403

Dear Mr. DeMoully:

Thank you for your letter of November 16, 1970, in which you
anclosed a copy of "Tentative Recommendation Relating to Excess
Condemnation--Physical and Financial Remnants.”

My comments are as follows:

1. Pfoposed §420. There should be no problem here since the
express consent of the owner is reguired.

2. Proposed §421 {a). By what test or in whose opinion will it be
determined whether "substantial risk" exists which would require
the public entity to pay compensation substantially equivalent to
the cost of the entire parcel? The same question arises as to the
size, shape or condition of the property.

3. Proposed §421 (b) {c) {d) (e). This section deals with the
procedure for condemning remainder property and when the issues

may be raised and by whom they are determined. It seems to me

that leaving the gquestion as to whether a remainder parcel may or

may not be taken for determination by the Court hefore the trial

and before all of the evidence is submitted is premature and inadequate.
I would offer this alternative for committee consideration.

If a condemnor desires to condemn a remainder parcel or any portion
thereof and if that determination is challenged by the condemnee, why
not let the matter go to trial, toc a court or jury, as demanded,

with the mandatory issues relative to the following:

{a} The value of the whcle parcel.

{b} The value of the remainder varcel after the taking (severance
damages) .

{c} Any curative work that can be done to minimize damages to the
remainder parcel and the cost of such curative work. -

(d) Benefits to the remainder parcel.
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If the curative work is less than the severance damages, it seems

to me that the answer has been given in economic or financial terms.
The Court would be required to make the award that costs the public
agency the lesser of the two alternatives of (1) taking the entire
parcel or (2) allowing the public agnecy to do the curative work for
the remainder parcel retained by the condemnee, If desired, benefits
could be eliminated from consideration since it might be the most
conijectural.

Paragraph (f) of §421 is all right as drafted. N

4. Proposed §422., My only suggestion here would be to change the
word "may" to "shall® in line 2, meking it mandatory to apply any
receipts from excess condemned property to the fund from which it
was obtained. In my opinion, receipts from the sale of property
should be returned to the acguisition fund so that (1) the public
agency might obtain an exact and accurate idea of the cost of the
property (2) the temptation to use receipts to the condemnation fund
would be avoided or at least delayed. If the funds were needed for
other uses the body responsible for the funds would have to transfer
them to some cther fund or reappropriate them for another acquisition.
In my opinion, this would result in better control of the fund.

Could vou advise if any of the committee members represent public
agencies?

While on the subject of condemnation, some time ago we corresponded
relative to CCP §998 and the fact that it does not apply in eminent
dowain proceedings. It is my recollection that you advised that
certain public agencies in the Los Angeles area objected to the
extension of this statute to cover eminent domain proceedings. Could
you advise why these agencies take this position ;and the name and
address of those individuals known to you who feel this way?

Thanking you for your consideration in this matter, I am

o - V'ry truly vours/
) YoV S

W
3% D. FLITNER
City Attorney
JDF/jes
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FRANCHISE TAX BOARD

SACRAMEMTC

ugust 26, L%70

Califommia Law Baviginon Soanlssion
School of Law

Scanfor-d Univers
Stanford, TR 44

Gentlensns

We have rewiewsd your tentative rvecommendatiocn for the
revisicn of California’z laws dealing with excess con-
demnstion and the guesiions of physical and firancial
remnants.

This department has no direct inferest in the problems
invelived with the use of the powser of eminent domain
and therefors we have no comeni on the technical as-
pects of Che revision: you have proposed. These
revigsions may indirectly affest the adminigtration of
the tax laws by aliminating some of the problems in-
volved in accsunting for the prooesds of condemnation
salew., The proposed yevisioens inznofar as they will
gliminate these problomu have wur approval.

Very truly yours,

P
Sy

i—we:’;::z:;-::,”

Mapiin Hm_ =
Executive Officer

‘E"""""
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%M OFFICH OF THE ATTORNEY GENERAL

Drpuytawst of Justice

ROOAM 500 WELLS FARGO BAXK BULLDING
FIFFH STREET AMD GAFITCL MALL. SACRAMENTO 95814

November 24, 1970 \

Mr. John H. DeMoully

Executive Secretary

.California Law Revision Commission
Room 30, Crothers Hall

Stanford, California 94305

Re: Tentative Recommendation Relating
to Excess Condemnation

Dear Mr. DeMoully:

This is ro express our objection to the tentative
recomnendations of the Law Revision Commission relating to
excess condemnation, Specifically, our objection 1s to
proposed Sectiow 421{a} wherein authorization teo condemm
excess land is denied absent a showing of & substantial risk
that the condemning agency will be required to pay in compensa~
tion an amount substantially eguivalent to the amount that
wouid be required to be naid for the entire parcel.

It is our view that the language of proposed Section
421 (a) may reasonably be construed *o require a showing that
severance or comnseguential damages might be found to exceed
45 percent or move of the value of the remainder or portion
of the remainder gsought o be condemned as excess. Such a
requirement is too stringeni and not necessary to protect land
owners from possible abuse of the power of excess condemnation.

We believe the better rule to be that set forth in
People v. Superior Court, 68 Cal.ld 206, wherein the Supreme
Court declared excess condemnation of financial remnants
authorized to "avoid a substantial risk of excessive severance

or consequential damages".

While the Supreme Court does not define "excessive
severance or consequential damages', it does appear that such
damages may be something less than the substantial value of the
remainder sought to be acquired as excess.
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It is reasonable to conclude that the court aveoided
defining "excess severance or consequential damages” recog-
nizing that what constitutes excess severance or consequential
damages will necessarily vary as do the facts of those cases
wherein excess condemnation is scught. Rather than attempting
to narrowly define excessive szeverance and consequential damages,
the court sets reasonable limitations on the power of excess
condemnation, namely, that the economic benefit to the state
must be clear; that neither the aconomic benefit of avoiding
the cost of litigating damages nor the fact that the condemnee
claims severance damages is sufficient to authorize excess
condemnation,

We are also comncarned ithat some confusion may result
from use of the terms ''larger parcel" and "entire parcel" not-
withstanding that these terms are defined in the comments to
section 421{a). It is suggested, therefore, that consideration
be given to Incorporating appropriate defimitions of these
terms within the section itself.

Very truly yours,

THOMAS €. LYHCH
Attorney Gfggral
j

f’

37 L
RN t el
" Yokt % ik ]

/”// Deputy Attorney General
d |

JM/ e
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Memorandum T1-S5
EXHIBIT VIY

{E OF CALIFORMIA—BUSINESS AWD TRAMSPORTATION AGEWCY RONALD REAGAN, Governcr

DEPARTMENT OF PUBLIC WORKS

LEGAL DIVISION

1120 N STREEY, SACRAMENTO 95814

October 23, 1970

- Mr, John H. DeMoully
Executive Secretary
Californis law Revislon Commlission
Stanford University
Stanford, Caiifornia 294305

Dear Mr. DeMoully:

In re: Tentatlve Recommendatilon Relating to Excess
Condemnation ~ Physical and Pinancial Remmants

The Depairtment wishes ©o take this opportunity to comment in
wrlting on the tentative recommendation relating $o Excess
Condemnation-Physical and PFPinanclal Remnants, revlsed July 29,
1970. Az previously verbally stated at the Commission's
meetings, the major oblJection of the Department relates to
the test set forth in proposed Section #21(a) to the effect
that & condemnnr may only take, a3 excess, a remainder when
there 1s substantial risk that the entity will be required

to pay in compensation an amounht substantially equlvalent to
the before value as part ¢f the entire parecel, In the {irst
instance, the Department feels that such a test 13 entirely
artificial in that even landlocked property will retain some
residual value, if but only for speculatlion under the current
California real estate market. The Department feels that the
test, as distingulshed from the holding of the Rodoni decision
{Pecple v. Superior Court, 68 Cal,Zd 205} is not only more
reallstic but is bhroad enough to cover the varicus linstances
where present Streets and Highways Code Sectilon 104.1 could,
under present law, be constitutionally appiled. The Rodonl
test, if codified, would allow the condemmor to take a remaln-
der where there was & substantial risk that the entity would
have to pay excesslive severance damage and where the economic
benefit to the condemmor was clear.

One example of such application which the Department was
prepared to teat before the case settied, occurred In the San
Joaquin Valley., A relatively small remainder from a large
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ranch was lsolated by 2 freewayw Taking. Discovery revealed
that the cwner would ciaim severancs damage under the theory
of the Cozza case (FPecple v. Cozmza, 143 Cal,hpp.2d 6£1) which
would have redunced the siter valuwe of the remalnder to less
than §200.20 per scre. These zliepsd dsmages conclstad of
releveling the acreage in the lsolsied remainder ard completely
revamping the Irrigation systemn of tha entire ranch o provide
water to sald psmeinder, These damagen 3ié not Ineclude the
songiderable extra cost to the ZState to provide facllities
under the {reeway to accommedste atlilizatlon of the lisolated
-remzinder with the main rench. Thne adjoining owner whose
properivy adjoined said remalnder in the after condition would
abut an interchange and was in opposltion to any provislion of
access to the isolated remainfer through his property on the
basis that such would interfere with its future commercial
potential. He dld lndicate, however, that if such a road was
not sought to be imposed wupon him, he would settle his case
and acgvire the reletively smell lisolated remainder from the
State for approximately $500.00 per acre, He wes in a partic-
ulariy favorable positlion to utilize thiz remainder because

in commection with his exlsting acreage, 1t would not have to
be releveled nor would his irpigetion system have to be
revamped saince he had direct access to water on his property
nor would his utilization reguire facillties to bhe provided
under the {reeway. The Department feela that this is & clear
caze for the constitutional utilization of Streets and Highways
Code, Section 1C4.1, tc obvlate the risk of the payment of
gxcessive severance danesge for the c¢lear economic benefit of
the public. 7This and other opportunitiess for constitutional
application oi present Streets and Highwara Code Section 104.1
would be prevented by the codification proposed in Section 421.

The above sxample points out the difference beiween the
Commlsslon'ts theory and what we believe to be the theory in

the Reodonl case. 7That is, sven though a remainirg parcel 1s
not "walueleas® there way well be a very rubstantial risk that
excessive severance damages (those which do not actually exist)
will be imposed wpon the condemnor. The hasic theory behind
the broad theory of excess teking is that, assuming both sides
to be honestly appralasing the remmgining property; thereils a
difference of oplniom #s to 1t3 value., If the condemnee 1is
actually correct and the Jury rebturns a wverdict on the condemnor!'s
testimony, then the condemnee has sustained a substantial loss,
On the other hand, if the condemnor la correct but the Jury
believes the condemneef’s <estimony, the condemmor has sustained
a substantisl loss. It would sea2m that in this situwation, the
risk of loss should be on the ¢ondemnor which can only be accom-
plished by permitting the condemnoy to take the excesasa property.
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The Department takes particular exceptlion to the comments on
subdivisions {c) and {d) of proposed Section 421 relating to
the position taken by the condemncr under present law in cone-
tested exceas btaking cases. Far from emphasizing the severity
of the damsge to the remainder, 2z condemnor merely emphasizes
the severlty of the prisk that it wlll have {0 pay gxcessive
severance damage. The condemmor’s posiftion, &% all times, 1s
that actually the damages are not as severe as the property
owner will c¢laim. Thuz, in the case example above, the con-
demnor was prepared Lo prove, at the larger parcel hearing,

that even if it did construct expensive improvementcs under

the freeway tc facilitate th: isolated remainder and was forced
to pay by Jury verdict the hesvy cost claimed to refurblish the
irrigation syster, that prohably the owner after trial weuld
never so utilize the remzainder as claimed bui would pocket

the damages and the underfreeway facilities wonld heve gone
unused. Under the law apulicabhlis to the valustlion phase of

the case an offer by the adjoinlng owney to buy the remainder
at a certain price could well have been held inadmissible and .
the relevant offer was what the adjloining property owner was
willing to pay the State for the scevered remainder in return
for not seeking to impose a proadway on his potential commercial
frontage. Thus, the Depsartrwent took the position that if 1t
tried the condemnstion case with the remainder exciuded from
the taking, under the evidentisry and legal rulings asppllcable,
it would have r™an a substaniial risk of paying severance damages
over those whlech would actuelly have been suffered by the owner.
This evidence was contemplsted to be presented not by an apprals-
er but by attorneys and right of way agents with the Department
experienced in the expoaures i simijar fact situatlons.

Section 421(c} provides that the wotion for a hearing on the
rigrt to take the sxceus must be made no later than 20 days
prior to the day set {or trial of the lssue of compensation.

It would seem that if #the condemnee must contest the taklng in
his answer that the motion for a bifurcated trlial should be
mede at the time of the request for setting (that is when the
at issue memorandum is filed)}., The bifurcated hearing should
be held as esarly zs8 possivie to aveld the expense of preparing
for che trial and actually having a different triel. This will
also insure that trial dates willil be predictable and continuances
not necessary since the lavger parcel issue may be settled well
in advance cof the date sst for the valuetion phase of the case,
Moreover, after this issue is dlsposed of, settlement possibli-
itles may bhe more fully explored without incurrence of prepara-
tion expense,
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Should the present test set forth in proposed Section 421{a)

be retained, the Department feels it desirable that 1f the
property owner 1s golng to contest 8 proposed excess taking,

as part of his contesting pleadings, he be required to state
his position of the hefore value of the remainder as part of
the whole and the after value. Under the test of the Commission,
if the condemnee is not golng to claim that the remalnder, in
the after conditlion, is valueless, he must unfortfunately win.
Under the Commission?®s test, the property owner is afforded all
the advantages in that he can claim 90 to 95 percent damage to
the remainder and defeat the proposed excess taking. For the
¢lear economic benefit of the public, he should at least not

be afforded the additional advantage at the valuation trlal of
claiming the additional 5 to 10 percent damage he did not claim
in the bifurcated hearing on the proposed excess taking. The
second sentence in the proposed statute 421(d} would permit the
condemnee to claim a vaiue of the remainder in the hearing on
the right to take and then in the valuation phase to testify
that the remsinder was vaiueleas,

Ohvlously, where the relevant issue to be litigated 1z risk

of a Jury verdict as to valuation rather fthan actual valuation,
the spectrum of relevant and adnmissible evidence is consider-
ably broader than that sdmlissible In a pure valuation case.

It occurs to the Department that the Supreme Court gave very
careful conslderation toc the entire issue of excess taking and
expllicitly found that there probably were aress where excess
taking was constitutionally Justified for the public benefilt
even though, unlike the {facts of the Rodonl case, the remalinder
was not rendered virtually valueless by the proposed taking and
construction. In the propesed codification, the Commlassion
would foreclose the application of excess takings in the areas
envisioned by the Supreme Court to be conatitutional and in

the public interest.

Very truly youprs,

ROBERT F. CARLSON
Aszlstant Chief Counsel

Enc. 20 coples
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John H, DeMoully

Executive Secrsestary

California Law Revision Commission
School of law

Stanford University

Stanford, Califormia $©4305

Re: Excess Condemnation
Dear Mr. DeMoully:

I have your recent letter transmitting the proposed draft of
legislation on excess condemmation. We appreciate the oppor-
tunity to review this matter and to comment on its provisions.

As vou know, our interest in this subject is related to the
condemmation of property for street and highway purposes.
Existing law on this subject is, of course, well defined and,
as indicated in your brief, has been extensively interpreted
by the Courts. In this respect, we note that the thrust of
your proposal is to extend some of these principles to the tak-
ing of property for other public purposes,

It is our opinion that this would be a worthwhile objective
insofar as uniformity of the law is concerned. At the same
time, however, we are concerned about the potential effect of
the repeal of Street and Highways Code section 104.l1., This Code
section has been extensively reviewed and interpreted by the
California Supreme Court in the case of People vs. Superior
Court, 65 Cal.Rptr. 342, The repeal of this section could serve
to negate the effect of this substantial body of law.

In this respect, we would ask that Street and Highways Code

section 104.1 be retained in the law and not repealed as proposed
by your draft, I am sure that this could be accomplished without
affecting the other beneficiazl provisions of your proposed draft.
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At the same time it would provide certainty and continmuity in
the law dealing with the important street and highway program,

We will appreciate your giving this recommendation your earmest
and serious consideration in conjunction with this proposed re-
vision.

Sincerely,

VIRGIL P. ANDERSON, Manager
Govermmental Affairs Department

VPA:sy
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August 25, 1870

Mr. John E. DeMoully

Executive Secretary

California Law Revision Commission
Stanford University

Stanford, California 94305

Re: Tenitive recommendation relating to excess
condemnation — physical and financial remnance

Dear Mr. DeMoully:

I have reviewed the proposal revised July 29, 1970,
and find it to be unacceptable in several respects.

First, whether the courts agree or not, I believe that
Section 14 and 1/2 of Article 1 and related legislation are
inconsistent with the PFederal Constitution, in theory, if not
in fact. Private property, in my opinion, should be subject to
public taking, only where necessary for a public project. I
have strong reservations about redevelopment taking. I note
rapid growth of the acquisition and sale of property
by the Division of Highways. Presumably other agencies are
similarly enqgaged in greater or lesser degree. Such agencies
with their.extensive engineering staffs are capable of render-
ing a particular taking of a character where the remainder falls
within the present definition and is slated for acquisition or
not, simply by granting or denying access or in the manner in
which construction is designed. In other words, a real estate
program, i.e., the acquisition and sale of land and with a
credit reaulting from profit can be "managed” by engineering
cooperation. Placing the burden of proof on the land owner,
eliminates the possibility of redress for all but the well financed
land owner in situations where it can meet engineering challenge
with engineering challenge. Even so, most superior court judges
will accept the administrative decision as final.

The decision to take a remnant of property because the
land owner might receive a "windfall” resulting from its
proximity to the project is grogssly discriminatory against
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such land owner a portion of whose land is needed as compared
to the land owner in the same vicinity no portion of whose land
is regquired. The land owner should have the first right of
decision, not the condemnocr. If the land owner determines

that the remainder of tae land is damaged by severance, loss
of access or other cause resulting from the taking and construc-
tion of the improvement in the manner planned, he can and may
make a claim by his pleading. When he makes such a claim, the
condemning agency then cught to be able to determine whether

it is feasible or practical from the standpoint of the agency
as representative of the taxpayers to relieve or mininmize

the claim by providing substitute facilities, payment of the
¢laim or in the alternative acquisition of the entire parcel.
The agency should be required to make such a determination and
when it has done so, then such a determination might be deemed
prima facie correct. 1In other words, a land owner should be able to
challenge the determination having access to the basis for such
determination and submit the same to the court for decision
with the burden of proof upon the land owner. However, in those
situations in which the land owner is willing to abandon a
claim for severance in order to retain the remainder, there is,
in my opinion, no justification legally or morally for the
agency to acquire his property.

Specifically, I would rewrite your proposed Section 421
as follows:

“421(a) wWhenever a part of a larger parcel of
property is being taken by a public entity through
condemnation proceedings and the owner of record claims
by his answer severance damage to the remainder, the
public entity shall have ? days after the service
and filing of such answer within which to elect one of
the following courses of action: 1{1) Determine that
the size,shape or condition of the remainder will be
such that severance damage theretoc will be caused in
such amount as to be substantially equal to the value
thereof as part of the whole; (2} That severance damage
will be caused to the remainder which can be minimized or
ameliorated at a lesser cost than the acquisition of
such remainder by making substitute access rights and/or
structures available thereto; {3) That it is not to
the best public interest to acquire such portion or to
revise the nature and axtent of the taking as provided
by subparagraph (1) and subparagraph 2) above. If the
public entity elects to proceed pursuant to {1) or {2),
it shall manifest the same by appropr.iate amendment to
its complaint., If it shall fail to make such amendment
within said period of time, it shall be deemed conclusively
to have elected pursuant to (3}.



Mr, John H. DeMoully
Stanford, Califcrnia
August 25, 1970

Page 3.

(b} (This subparagraph need not be revised.)

{c) If the condemnee desires to contest the taking
under this ssction of a remainder he shall do so by
written objections te the proposed amendmgnt to the
complaint. Upon the filing of such written obijections,
the court shsll set the matter down for hearing after
first afforiing the parties adequate discovery. If the
condemnee do2s not file written objecticns to the proposed
amendment to the complaint, his right to contest the
taking pursuant to this section shall be deemed waived.

{d) {This subparagraph need not be revised.)

{e) The court shall not permit the filing of the
amendment to the complaint under this zection if it
shall find that the public entity can reduce or
ameliorate damages to the portion not being taken or
condemned which means or method the court shall find
and specify in writing. Upon the entry of such a
finding by the court, the public agency may, at its
election, amend its complaint consistent with such
finding, decline to amend in accordance with the finding,
in which event, the remainder shall not be acquired
therein or it may abandon the proceedings as elgsewhere
provided by law."

The foregoing is rough, and probably requires revision.
However, it should serve to illiustrate the proposition being
advanced, i.,e., that whers an acqguiring agency believes in good
faith that severance damage will result, it should be willing to
pay for such damage or allow the land owner to retain the
property plus appropriate severance damage, or if it feels that
the amount is so great as %o justify taking the whole the land
ownar should be alliowed to test hefore the court the good faith
of that determination. Substitute facilities substantially
reducing damage to the remalruer should always be made available,

where practicable.
You;s)ery truly
%‘:%ﬂ% \\\ﬁ

RVB/cam o }{" It Vv, Blade

Capsule Background: I have carried on acquisition proceedings
with U.S. Department of Justice (1943-13548), later for the City

of Oroville and currently for the City of Colusa. I have represent-
ed landowners more than plaintiffs in federal and state c¢ourts
during the past 20 years.
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California Law Pevision Commisszion
School of Law

Stanford University

Stanfora, Celifornia $A305

Gentlemen:

I have reviewed your teatative recommendatisns relative

to excess Covdemna ion of phveical aud financial rennants.
Genewally, 1 approve of the changes, albhoug}, since

the Rodoni case, I dc not feel that they are absolutely
necessayy. There are two exceptions, however, to my
approvadl.

The first is that I do not feel that there is any reason
to create the presumption in suppoert of the right to take
the physical remnant. I feel that the burden of proceed-
ing forward with the procf in the event that the vight

is contested should be with the condemnoy who asserts

the affirmative of that issue.

I also feel that it should be made clear that the facts
giving rise to the right to take under the "substantial
risk that the entity will he required te pay in compen-
sation an amount substantially eguivalent to the amount
that would be required tc be paild Zor the euntire parceli
snould be based upon the appraizal of the cordemaing
agency and not upon a comparison of the appraisals of
the agency and the property owner.

¢ following exanple:
Assume that the condemnor 2114 S that the entire
parcel is worth $100,000, snd they are taking half of

it for §50,000 and &Cm;tbiﬁg secverance damages amounting
to $10,000. Let us alsc suppose that the condemnee
claims that the property is worth $200,000, and that the
value of the take is $100,000 and there is $30,300 in
severance damages. (ader these circumstances, because
of the claim of the condewnes; there would be a substan-
tial risk that the condemning agency would have to pay -

This problem is suggested by t
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considerably more than its estimate of the value of
the entire parcel. ’

I therefore feel that the legislation should make it
abundantly clear thai the decision of the Court cannot

be based upon the weighing of the two respective positions
and an evaluation of the entire case, but it must be

made based upon some kind of & percentage evaluation of
the case of each party separately.

Yours very truliy,

BESMOND,; MILLER GPDESMONB

I i | P! } A
J."J'r‘ i i fr ¥ /
f@aﬂé%%#?//?g?ﬁ47”{

RICHARD F. DESMOND

By

RFD: bk
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CHARLES A, BEARDSLEY 15821982

August 18, 1970

Mr. Jchn H. DeMoully

Executive Secretary

CALYFORNIA LAW REVISION COMMISSICH
School of Law

Stanford University

5tanford, California 94305

Re; Exc¢ess Condemnation--Physical and Financial
Rernants, Tentative Recommendation 7/2%/70

Dear Mr. DeMoully:

My partner, Philip Jelley, and I have reviewed the
tentative recommendations with respect to excess condemna-
tion referred to above and have these observations to make:

The quality of the work, typical of what we have
seen in the past, is extremely high, the research is ocbvi-
ously carefully done and the statements and explanations
are guite lucid and to the point. '

We agree with and suppori the proposed statutory
changes with one exception:

Specifically, subsections (b) and (c} of proposed
Section 421: We-feel that the condemning agency should
have the burden 0f at least making a prima facie case sup-
porting the excess taking rather than to have it the subject
of a presumption that casts the burden of producing evidence
on the condemnee. When an agency is considering a condemna-
tion and has decided to proceed on a series of acquisitions,
having already completed the process of deciding on the
project, or where a single parcel is to be acquired, have
already considered the major issues involved, the matter of
the resolution authorizing the agency's staff to proceed
tends to beccme somewhat ministerial.




Mr. John H. DeMoully, Executive Secretary
CALIFORNIA LAW REVISION COMMISSION August 18, 1970

It would seem to us appropriate to require, unless
waived in the pleadings, actively or passively, the condemn-
ing authority to produce evidence first.

Certainly it is no handicap to the agency to produce
such proof since it would necessarily have made studies and
determinations preparatory to recommendations to the governing
body leading up to the adoption of a resolution.

This would seem to be particularly wvalid an approach
in light of the scope of the Rodoni decision, as pointed out
in the report.

Cbviously our experience and studies fall short of
that of the Commission and we, therefore, commend this point
to its consideration with the knowledge that, in its wisdom,
it will make appropriate recommendations to the legislature.

Sincerely,

Stacy H. Dgg&zenskyd l
SHD:air .
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Memorsndumn
TIHIRTT XIT
P, O. Box 1835 .
Downieville, California 95936
December 9, 1970

California Tlaw Revision Commission
School of Law

Stanford University

Stanford, California 24305

Re: Excess Condemnarion #3640
Revised 7/20/70
Phvsgical and Financial Remnants

Gentltmen:

The division of excess condemnation into the three divisions is certainly one
step toward discussing it with some sense.

Originally the D H. made us an offer - one only - based on 104.1 and up until
30 seconds before serving with papers on a partlal had made no offer on a
partizl. Now this would seem o me an admission that the remainder had no
real vatue. The negotialor was questioned on this: he stated "due to the
Rodoni Case they could ot conderan the whole.” At that time a decision had
not been rendered by the Californis Supreme Courr,

The hasic power andor (04, 1 seoms logical - the prescentation of the DLH,
through l;hei“ ncgotators leaves & souy taste with many landowners, particularly
when very often a minor change coucld well be of material benefit to both - thus
salvaging usa ] physical remnants oven before ereated,

1

eoriatnly agres thab this DOVIEL 48 used by | several of the apgencles puts a real
skrgin on L‘h infent of the 4.1 and reguires clarification, for, as now practced,
comes 100 slage to confiscavion of private propesty,

On page 8 - paragraph 4, 3 pront and page 9, paragraph 3, if contested,
and page 9, paragraeph 6 with e ment in parsgraph 12 should be made as
h..:.l]l,!f‘ g -:l% pogeible {or the lundowner who, mder the current law is in fact a

victim, " if e se wuch as intbmaies the agency could make any changes,

“*1«* they sy might, Yor wirh the threat of costs, are

in a posirion o "¢l owner faro subimise ion, Someday remeding this

by Jaw will soive many of these problems. § hope vou tackle this cost problem
shortly - few people witl risk \rlb, OO0 1 one case, $3, 000 0 another, as I did

to defend theirbeliefs and even sfter coming out ahead dellar -wise, be considered
a real jackass for doing so.

Page #11, #420, This, when tied together with (1970) AB 125 is certainly a step
in the right directico.




Page #22 - line 4. Questions of Malntensnce, %421, Add - slope casements,
Utilitiee - if not 1o be replaced, provision for later - (often excessive cost of
these precludes any nse of remainder) parricularly where beyond a divided
freeway. Quite possibly oo fechmical but often the stumbling block,

Page #23 - %422,

Presuming that the section 420 and 42] are performed in good faith, the sale of
remnants without offering first to the pricy owners will not invoke the criricism
that it does now. [n manv cases such a procedure is nearly impossible due to

the small size, irregularities, zoning, which requires consolidation as now done.

A goudly amount of information an cur case was sent you along with a suggestion
re: COSTS.

f/'/ g / - -
e & a— &
R e S g Ty~ ey
Howaxd Foulds

HF:ah
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ATTORNEY AT LAW
AUITE B4l BRADBUFY BIIHL[NG
o4 BEOUTH SROADWAY
OB ARG ILER, SalPCRNLA 2019
TELEPMONE (213} 450-COFH

Qctobsr 27,
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[
-
a4

wision Commiscion

School of Law
Stanford Universi
Stanfora, Caliior 843045

Attentiocn: John H. DedMoully
mxecutive Secretary

Centlemen:

I mave now nRad an Opportuniiy to examine your
tentative recommendation relating Lo excess corndemnation.
I theroughly apsrove of it in detail, and would

certainliy hope that it is cnacted by the legisiature.

tours very truly,

".‘\ e

- %

oy,
/’t@f-@,—g;
MIIMOR ¥, GLEAVES

2

MEG tmk
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WiLLtam r gL

Mr. John H. DeMoully
Executive Secretary

EXHIBIT XIV

RUTAN & TUCKER

ATTORNEYS AT LAW

THE BANK OF CALIFORMNIA BUILDING

40 CIIC CENTER DRIVE WEST
SOST OFFICE BRX (976
SAMTA ANA , CALIFQRNIA 92702
7214) E35-2200

September 9, 1970

California Law Revision Commission

School of Law
Stanford University

Stanford, California 94305

Dear Mr. DeMoully:

3¢ 40— 37

JAMTE B. TUCKER, SR
1888 - 1080

oF COUNSEL
W. K, LINOSAY
EVERETT A, HART
LOS ANGELES DFFiCE
S50 SOUTH FLOWER STHEET, SUITE %33
LOS ANGELES, CALIFORNIA S0G0I17
TELEFHOKE {213 S820-0482

LAGUMA HEILLS DFFICE
23521 FASEQ DE VALENCIA, SUITE 306
LAGUNMA HILLS, CALIFORNIA 28453
TELEPHMINE (T)4) B3IS-22D0
b

IM HEPLY PLEASE. REFER TOQ

1 recently reviewed the Tentative Recommendation relating
to Excess Condemnation--Physical and Financial Remnants proposed

by the Law Revision Commission on July 29, 1970.

Aé you may be aware, Rutan & Tucker and T represent a

number of condemning agencies.
Section 421, paragraph {(a) as it is now proposed.

1 am somewhat concerned with
Section 104.1

of the Street and Highways Code, 943.1 of the Street and Highways
Code, and Sections 254, 8590.1, 11575.2 and 43533 of the Water

Code, together with the holding of Department of Public Works v.
Superior Court present a substantially broader test for deter-
mining when an excess taking may occur than is found under Code

of Civil Procedure Section 1266 and that section's interpretation in
the decision entitled La Mesa v, Tweed & Gambrell Planing Mill,

146 cal. App. 24 762 (1956). This latter section, which has been

a limjitation on cities and counties, has been a matter of no

little concern to city attorneys.

The problem arises because .

Section 1266 of the Code of Civil Procedure allows an excess
taking only if the damages would be in an amount equal to the
fair and reasonable value of the whole parcel sought to be taken.
The La Mesa case says this means substantially equal, and the
courts are finding that even a few thousand dollars difference
in a relatively large taking is enough to block the taking.

When the Commission uses the terms ''substantially equiva-
lent” in Section 421, it is presenting the same problem that now

exists under Code of Civil Procedure Section 1266.

Furthermore,

it is insuring that the problem will cccur with all public entities,

not just cities and counties,.

A few dollars difference between

the severance damage amount and the value of the remainder will
operate to prevent the public agency from acquiring the remainder
and at the same time require that agency to pay substantial

severance damages and receive nothing in return.



Rutan & TUCKER

Mr. John H. DeMoully
September 9, 1970
Page Two

Another problem is presented by a requirement that prior
to the trial the court determine that damages are substantially
equivalent to the amount that would be required to be paid for
the entire parcel. The only way the court can make such deter-
mination is to have a great deal of evidence presented to it
as to the respective parties' contentions respecting severance
damages. In the usual case the condemnee will claim much higher
value on the remainder of the parcel in the before condition
than the condemnor. Although the condemnee 's damages will be
also greater than the condemmor's, it will not equal the condem-
nee's opinion of the vaiue of that remainder. Thus, we can have
a full fledged valuation determination under these sections, and
this in itself presents tooc many problems to make the operation
of the section realistic for a number of reasons:

1. The condemnees already are faced with substantial
costs for appraisal fees and attorneys fees. They can ill
afford to have in effect two trials over the issue of valu-
ation.

2. Under our master calendar system cases are not
assigned to a judge for trial until the actual trial date
arises. Unless we are going to wait until the morning
of the trial tc make this determination as to whether the
excess can be taken, we are faced with a situation where
a law and motion judge would have to make such a decision.
This means it would have to be made probably on affidavits,
since a law and motion judge is not in a position to have
witnesses testify. And further, this is not the type of
decision that any law and motion judge would want to make.
For example, we now have a provision that if the condemnee
is dissatisfied with the security depcsit depesited pursuant
to an order of immediate possession, he can challenge it.
Yet in the event that a challenge has been made to a law
and motion judge of a security deposit, the court has said
that it could not make such a determination unless it heard
the entire trial, and therefore the court is not disposed
to disturb the prev1ously ordered security deposit awmount,
even though it appears to be wholly inadequate.

3. Another problem arises in connection with some
kind of a predetermination as to value which would be
TEQULIEd under this section. Since both sides are entitled
to a jury trial on the issue of valuation, it would be im-
proper for any predetermlnation of value to have any effect
in the trial. Yet it is difficult to see how such a deter-
mination would not have some effect on the trial judge.



RUTAN & TUCRER

Mr. John H. DeMoully
September 9, 1970
Page Three

If in the first instance the predetermination of the value
were properly reduced to Findinge, so that there could be a
later appeal of this decision, the direct question will arise
as to what degree these Findings are binding on the.trial
court. In addition to this, is is unknown at present whether
the specific evidence introduced at the preliminary hearing
could be used in the trial. In your comments you say that this
is somewhat analogous to the procedure under the Code of Civil
Procedure Section 1243.5(e) (amount deposited or withdrawn in
immediate possessicn cases). However, recent cases interpre-
ting that section have cpened the door to the use of even that
type of data in the trial court to the detriment of one party
or the cother. :

Finally, what is going to happen in a situation where a law
and motion judge makes a preliminary determination that the
damagee are not substantially equal to the value of the remainder
and then later on the jury returus a verdict of damages which is
of such size that had the law and motion Judge considered that
value he would have allowed the taking? Isn' t this going to
simply lead to more appeals and motions for new trial?

In conclusion, I am somewhat concerned with the apparent
change in the pollcy from that announced in the Department of Public

Works v, Superior Court decision referred to in your study. I

think the statute as proposed will present a substantial problem
for public agencies, and in realicty for landowners, too.

~ Sincerely,
. - P . r

s o . A
.o ‘__l:__;:, A, R S f.f

e

"
-3
> .
.

Homer L. McCormick, Jr.

HIM: ehe -
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SIMON, MCKINSEY & MILLER

ATTORNEYS AT LAw EXHIRIT XV
HARRY J SIMOMN 2750 BELLFLOWER BOULEVARD
THOMAS W. McKINSEY . LONG BEACH, CALIFGRNIA 20815

ARTHUR W. MILLE®R

JOMN S WILLlAMS

CAVID L. SANDOR
RICHARD E. SOMGEHR

TELEFPHONE #42)|-8354

August 2L, 1970 FILE NO.

A}

California Law Review Conmission
School of Law

Stanford University

Stanford, California 24305

Attention: John H. DeMoully
Executive Secretary

Gentlemen:
I have received the tentative recommendations relating
to excess condemnation. I bave insufficient experience

in this area to express an opinion one way or the other.

I am sorrv that I cannot be of assistance.

Very truly yours,

ONY} McKINSEY & MILLER

T. W. McKinsey

TwM/jo



Mzmorandum i~

ROGERS, VIZZARD & TALLETT
JOHM D. ROGERE A PROFESBIOKAL CORPORATION wu .
THOMAS F. VIZTARD ATTORNEYS AT LAW
SOHMN . TALLETT aeg FINE STREET

SAMN FRANCISCO, SALIFORMNIA Bai04

August 19, 1970

Mr, John H, DeMoully, Erecutive Secretary
California Law Revision Commission

School of Law, Stanford University
Stanford, California 94305

Dear Mr. DeMoully:

I wish to compliment you and the Commission upon the thoroughness
with which the problem of excess condemnation has been studied,

As a firm, representing both condemning agencies and owners, we
have had numerous occasions in which we have been involved with
this problem. Our suggestions for modification are therefore
based upon practical considerations affecting clients and attorneys
on both sides.

Concerning the tentative draft of COMPREHENSIVE STATUTE § 421, we
would suggest the following:

421, (a): Insert the words ''to the owner" between the words
"value" and "or" in line four thereof.

We have read and apprecliate the reasons given for the elimination
of this phrase as indicated in your study, but agree with the

spirit of the existing statute (Streets and Highways Code Section
104,1) that the taking of property not needed for the project itself
from a private owner should be based upon the consideration of the
reasonable use of the property to him. Elimination of this phrase
may lead to situations wherein the excess property, especlally in
Interim conditions, may be extremely usable and vitally needed by
the particular owner for his own purposes, and yet not marketable

to the general public.

421, (b): Delete the latter portion of the sentence commenc-
ing with the words ™It shall be presumed" and ending with the words
"the burden of producing evidence."

The legislative purpose for attaching presumptions to condemnors'
resolutions is to fortify the taking of private property for the
public use and thus avold delay of the project, An excess parcel,
or remainder, will not interfere with or delay the public project
if it is not included, 1Its taking, therefore, should rest upon
its own merits and the condemnor required to sustain fully its
burden of proof,



Mr. John H. DeMoully 2 August 19, 1970

421. (c): This section should be deieted.

As a matter of practice, many attorneys not experienced in the
field of eminent domain may well overlook the pleading of the
section referred to in 421(b). Since 421(c) provides for a for-
feiture of the owner's rights as a result of procedural defects,
we find it unacceptable. Moreover, since constitutional questions
need not be pleaded and the matter of excess taking inherently
involves constitutional 1ssues, serious problems could arise in-
volving the waiver of constitutional rights and involve the
constitutionality of this "forfeiture" subsection itself. The
matter of determination of justifiability of taking the excess
property is adequately provided for in subsection {(d).

421, {d): Add the following sentence to .this subsgection:

"A court determination in favor of the condemnee shall
be considered an abandonment pursuant to the provisions
of Section 1235a of the Code of Civil Procedure.”

While subsection (f) does generally refer to the "privilege of

the entity to abandon," the addition of this language would pro-
tect the owner in his efforts to save his property and deter the
condemnor f{rom overreaching. If the condemnor does seek to take
that which it does not need, and the court rules in favor of the
condemnee, it is only falr that the condemmee should be paid for
the cost and expense of defending asgainst an unnecessary acquisi-
tion., The additional language would also avoid the defense by the
condemnor against costs involved in those cases wherein injunctive
proceedings give rise to "involuntary" abandonment,

Again, we wish to commend you for your efforts in this very
important aresa of condemnation law.

veryiffa}y yours,
// e fjﬁﬂ’ —

4 [7'~7
ohn D. Rogers

JDR:pb
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UNIVERSITY OF CALIFORNIA, BERKELEY

BERKELEY * DAVIS * IAVINE * LOS ANCELES + RIVERSIDE « SAN DIECO " 5aN FRANCISCO SANTA BARBARA *» SANTA CRUZ

SCHOOL OF LAW (BOALT HALL)
BEAKELEY, CALIFORNIA 94720

September il, 1570

L’Ohn E{ » Demoulhr s

Executive Secretary

California Jew Revision Comnission
Stanford University School of Taw
Stenford, California G4305

Dear John:

I am enclosing the exeess taking recommendation with
my winor comments on it, The major problem that I find
with the recommendation ls that the parties can take
inconsistent positions before the judge, who has to make
a determinaticn as to whether the whole may be taken, and
before the jury in the event thet only partial tsking is
to be allowed, I am not sure that there is a satisfactory
answer, but at the present time T am not convinced that

the matter is inscluble. T[? I =hould have additional

thoughts on this T shall communicete with you.

Sinceyely,

enc.,
88:ch
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: EXHIBIT XVIII

The Superior Court

! NORTH HILL STREET
LOS AMGELES, CALIFORNIA 20012

July A, 1870

RICHARD BARRY
COULRT COMMISSIONER

John H. DeMoully, Esq.

Executlive Secretary

Californiza lew Revision Commission
3chool of Law '
Stanford Unlverslity

Stanford, California G4305

Dear John:

The folilowing refers to your study 36.40 and your
Memorandum 70-68 {The Right to Take--Excess Condemnation).

I should like to particularly refer to the procedure
that has besn tentatively adopted as set forth in
subdivision (c¢) of Section U421 of your Comprehensive Statute
on condemnation.

(I also note from your agendas that the Right to Take
isgue is belng studied In eight other aspects. Therefore,
I assume the suggestions I am now offering may be material
to each of the other studles, although I have not yet
recelved the other Memorandai,

The sald subdivision (¢} requires that the right-to-
take issue be raised in the answer of the condemnee ang 1f
it 1s to be a2 contested issue a motlon for determination by
the court must be made by either the condennor or the con-
demnee not later than twenty days prior to the date set for
the trial of the lssue of compensation, The lssue 1s deemed
to be walved unless such & motion is timely made. If timely
made, the court is required to maxe a determIna¥tion of the
right-to-take in a preliminary trlial. As presently worded,

Jif a motlon is noticed to be heard ten days after it is made
then the preliminary trial would have to be set within ten
days of the date set for the valuation trial.

For the reascns set forth in your Comments, I agree that
the right-to-take 1lssue should be triled separately and in
advance of the valuvation trial. Having such a separate trial




John H. DeMoully, Esq. July 6, 1970

on such short notice, however, would make 1t very difficult
for the court to accommodate i1ts calendar ror the purpose
of such preliminary trlzis and therefore because one side
could upset the timetabie of the other side, it does not
appear to be a practical solutlon of the problem discussed
in your Comments,

On page 20 of your Comments you point out that remnant-
elimination condemnatlion inevlitably raises the problem of
requliring both condemncr and condemnee to assume cone positlon
as to the right-to-take 1ssue and an opposing positlon in
the valuation trial. You point out that either party might
have to reverse his position as to the extent of damages
after the right-to-take and the size of the remalnder 1is
resclved. That would seem to be so, but if a party must
reverse his position, then he should have an opportunity to
do 8o before he incurs final appraisal costs and other trial
preparation costs, It would seem that the most appropriate
deadline for getting a trial on the right-to-take lasue
would be at the time of & setting conference or a pretrial
conference and, 1n any event, when the case is also being set
for the valuation trial.

As you know, in Los Angeles we have a bifurcated pre-
trisal In eminent domain proceedings. At time of first
pretrial, the case 18 calendared for a trial of non-jury
issues, 1if There are any, so that they wlll be resolved in
advance of the dates that are . zalsc set for final pretrial
and valuation trial, From our experience, it has been
particularly important to resolve 1ssues such as the right-
fto-take issue or larger parcel issues before the appralsers’
renortsa are prepared. Our purpose 1s to sege that each
appralser recelves the same instructions as to all legal
matters,

Speaking broadly, 1f the properiy cannct be taken, then
there 1s no polnt in having it appraised. In any case, the
extent of the taking permitted by the court has a very im-
portant Impact on the appraiser's apprcach to valuation.

As you have pointed out in your Comment, decisional
law recognizes that the right-to-take lasue hes been dis-
pesed of at various stages. Frequently such an 1ssue is a
hang-up for settlement negotiations but once 1t is resolved,
then the parties are often able to agree on valuation
matters,.
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The various stages a% which we have been able to dispose
of the right-to-take issue have bteen as follows: At time of
a first pretrial cconference the 1lssus can often be dlsposed
of by agreement, ¥or example, the condemnor may agree to
reduce the size of the acquisition or may agree (o substitute
access 1f that 1s the problem. Or, the condemneg may with-
draw the issue upen bzcoming convinced that in a particular
¢case he doeg not have a Justiciable issue. If there 1s no
agreement, then dates are fixed for filing of briefs in
advance of a non-jury Srial. The investigation and research
that 18 reguired for a brief brings about a more informed
approach that often results in the Issue belng conceded. If
1t 18 not conceded then the non-jury trial is had and the
appraisal reports are thereafter prepared on the basls of
the court's determination. Because of the mutuality that
has been achieved 1n that respect, settlements often follow
--usuzlly when the valuatlion data is exchanged at time of
finaipretrial.

The procedures we follow are not beling recited in this
letter for the purpcse of urging thelr adoption on a state-
wide basis but simply as an illustration of how we solve
the problem you have referred to wlth reference to the right-
to-take issue and why it is logical that such an l1lssue be
disposed of in the early stages of the proceedings. I think
if we are to have & legislative rlght to have a preliminary
trizl on the right-to-take issue, 1t would bte a mistake to
permit a motlon for & trial of such an issue to be made so
cloge to the valvatlion trial.

I would urpge that you strike that portion of subsectlion
(¢) that provides for a motlon "made not later than twenty
days pricr t¢ the date set for trlal of the lssue of compen-~
santion, ... ." and add language to the following effect at
the end of the s3ubsection:

"Such & motlon iz timely if 1%t is noticed
s0 that the motiorn may be heard on or before the
date on which the court sets a date for trial of
the compengatlon issuwe. If granted, the court
may thereupon set a date for 2 non-Jury trial
gufiiciently far in advance of the trial of the
issue of compensation to allow for a determinatlon
of the non-jury Issu2 under thls section and also
allow an adequate interval of time thereafter as
may be required 1n the premises for preparation
of and exchange of valuation data and without
pre judice to prioritles as provided by law."
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However the provision may ultimately be phrased the
inmportant point is that the court should not be required to
grant sudden priority for a trial which could have been
calendared months before; whlch would have been more con-
sistent with orderly administration of Justice and a more
efficient management of civil trlal settings.

I am aware ihat either side may make the motion and
if the issuve is serlously raised we can probably depend on
one side making it early 1n the proceedings. However, for
a number of reasons that would not necessarily occur. The
court would then be mandatorily requlred to have preliminary
trials and make determinatlions within a very limited perlod
and without any reasonable opportunlity to plan or conirol
1ts calendar for such trials. -

I also am aware of the fact that under proposed section
4121 the issue may be more a matter of economles than of law.
If so, the preliminary trial might Involve the testimony of
engineers, architects and contractors as well as appralsers
if costs are to be ascertained to determine economic feasibi-
lity. It might be that in sSome cases there would be sSome
advantage in having the preliminary trial close to the
compensation trial. In most cases that would not be so.
Either way, the court should be fully advised before setting
the casge for trial for either purpose,.

Please call or write if you have any gquestions.

Very truly yours,
\

Richard Bar

RB: jad
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COMMITTEE ON GOVERNMENTAL LIABILITY AND CONDEMNATION
MINUTES FOR MEETING OF OCTOBER 2L, 1970
NORTHERN SECTICON

A mesting of the above cecamititee was held st 10:20 a.m.,

“October 2l;, 1970, at the office of The Legal Division of the Depart-

meut of Publis Works of the Stete .of Celifornis at 3469 Pine Street,
Ssn Francisco, Californiaf |

MEMBERS PRESENT: Stéphan W. Hackett, Cheirmen, Robert E,
Nisbet, John B. Reilley, Willard A. sﬁank, John H. Tallett, &nd
Normen S. Wolff,

ABSEﬁT: Rébert ¥, Carlson and-Grace M. Waellias,

The meeting was cgllsd to order, and Chairmen Hackett dis-
tributed to 8ll the membars presant & partial resume' of the 1970
legislation thet deslt with the subject matter of eminent domain
and announced that he would obtain for all members &an up~to-dete
Wworking draft of the Comprehensive Statute for Eminent Domein
which 13 presently being studied by the Law Revision Commission,

In order to more intelligently review this draft of the
"Gomprehenéive Statute for Enicent Domein,™ the Chairmsn divided
the northern section into study gﬁoups and made assignments of the
verious divisicns of the proﬁosad statute, with the 1dea that the
respsctive siudy groups would report back to & general section
‘meeting concarning their raspective assignments, The sssiguments
made ware a8 follows:

Divisions 1, 2, sud 2 -~ Cheirman Hacxett
Division L ~ Nisbet end Reilley

Carlson snd 2henk

i

Divisions &, &, and 7
Divigion 8 - Tellett and Wolff
In view of the fsct that there was some uncertainty as to

What were our dutlses snd responsibilities ia connection with the

h-uf""



MINUTES

~study of this propossd statute, it was agreed thet the Chairman
would seak & dircctive from the 3tate Bar as {1} a guide &s to

what was desired of our comrittea in connection with this compre-
hensive statute and (2] the rclstionship and duties of our commities
iwith respact to botbh tﬁe State Ear and the L&w Havisio; Commission,

In cutlining his general thoughts with respect to committes
meetings, the Cheirman sunnounced gﬁat.he only plenned to have
sgction meetings whaen and ss needed, and that In eddition thereto
he anticipated holding twe joint mestings of the Northern snd
Southern Sections, ons around the period of Jenusry or Februsry and
the other HMey or June of 1971.

Attention wes thsu direcied to the Californis Law Revision
Commissicn's tentetive recommendation relating to "excess condemna-
ticn - physical snd finenciel rehnanta” {#36.40 revised 7/29/70).
In & general discussion which ensued, the following observetlions
wore made with resspect theratoq

1. Saections Lh20: h21

'

Seetion 420 speaks in terms of ”aqquireﬁ“ Whersas
Section hzlaspeaks in terms of "taken": Neither of these
. terms ere defined in the definition partionrof ths proposed
comprehensive code.

If s dlstinction is inteunded, then both terms should
ve defined. | -

The consensus of the northern section 1s that a

distinection is not necessary, at less:i in the context of

sections 420 - 422, 20—



2. Section L21(e)

Here, the terms "larger percel! snd "entire parcsl”
ere not used synmonymousiy. It was felt, therefors, thet

these terms should he dafinsd in the legislation itsslf and

one should not be required to refer to & Teomment" note 1o

sacartain the spscific differecce in meaning ¢y thsse ferms,

P

Likewlee, therc i3 need for speecificity in definiug such
terms &3 "pari of & lerger parcel”, Tremsinder,” and "portion
of the remaincder." Ths "cefindltion™ porticn of proposcd

Coce woald seem the logi al place for the definitions of

such "words of grt."

3. Seetion L >1{e)

————er

It wgs suggesisd thset in lieu of settiug up & new

eys prior to the date

[

proeedura {or 8 moticn 81 lemat 20

o
o
et
ch
o
@

set for triel) to cetermin proveiaty of the excess

tekiag, thet use be made cof the existiag pretriel procedure
inzteed.
It wes felt thet there might be some ambizuity in
Lk (o}

this same subssction. The first sentsnce says that if the

condemnes desires to centest the taking, he shsll specifically

-t ~ e e R
LS ENEWSTr. LDErg Ce” , 10T WOUWALG &Gppesar

4}
b-te

réise the issue

that he nesad not raise the izeus in the snswer 1f he makss

g timely moticn. PFurther, is this issue te be detarmined

by the Court in advance of triasl only where & motion is

4

anawser? This would seen to foilow from ths last senbsnce



e .

actic

procedure is

T}

e

to be adopted

1a pecormended thet if the "motion®

{gs contrested with the resolution

of this issue during she pretrlsl conference process? that

the finel ssntencs Lo
"Tf the condemnes Joas
hia answepr, or'" &ad

gactior

isaving the

Eol{ed be modified by striking

not spesifically raise the 1ssue la

gssntence "If s moticn to

have this issue heerd is not timely weds, the right to
contest the tsking under this secticn shall be deemed walved.”
lt. Seetion L21id
t wes suggeated thet 1f ths Jourtts determination
shonié be in fsvor of the cordewncr, there should slso be ¢
prohibition to any reference vewug wade &s to what the

condemnge unsuceessinlliy sought to do.
5. Sectiorn h2li{s)

It was suggested thet thia issue be deternmiued as
under subazcticn (¢} by wolifying tha firat seatsnce =s
follows:

"(e) The Court shall nol permit a ieking

under thia section Lf the coudemose

pvuvﬁs zs part of thz procsedinga iden-

tified I sonscction (¢ herTecl that Lhe

_E1'|IC O BULLLYeaa
This wouléd asvoid sny sugmpesticn thst this precess could be
raised by the coudemnss for the first time during the trisl
itasself,

6. §§CﬁlOﬁmiff

It was suggested $hat this secticn is s bit embiguous
and uld stané vowms clieriiicesioo, partisulerly as whet
is sctvally intendasd with reference ito the use of these

funds.

.u._,;_.zzm



t intsndad that the funds dsrived

fels

For examunla, is

from the dispeosition of 3uch property shell be made asvailsbls

]

only for tha gcquisition of other preoperty for the ssme
‘public work or improvement?® If such is the intent, why so
ragtrict the public entity; why aot lezve 1t up to the
legisiative body %o debtermine after the dlapcsition cof the
exceas lands, whather to put sﬁch funds into 8 "general
account” or to re-appropriste thsm for further acgquisitions?
It was recommended that oo restriction be imposed on the
permitted use of such funds.

There ' belag no furthsr Tuslness to come before the committss,

it wes agreed that the next meeting of the Northnera Section would

<

o

va held in the evening &t the offilc

of Jeeck Rellley, 2130 Acdeline

L

Strest, (aklend, on Wednssday, Jaouary &, 1971, &% T7:30 p.m.

The mectiag adjourasd st 1:0C p.m,

. ", ¥
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NORWA S SANFCRED WOLFS, Secrsiaisy Pro Tem,
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EXHIBIT XX

COMMITTEE ON GOVERNMENTAL LIABILITY AND CONDEMNATION
CALIFORNIA STATE PBAR ASSOCIATION, SOQUTHERN SECTION
- MINUTES FOR MEETING OF JANUARY 9, 1971

A meeting of the above Committee was held at 9 a.m.,
January 9, 1971 at the offices of Hill, Farrer & Burrill, 445 So,
Flgueroa Street, Los Angeles, California.

Members present:

John N. Mclaurin, Chairman
Thomas G. Baggot, Jr.
Thomas M. Dankert

John J. Endicott

Richard L. Franck

¥William L, Gordon

George C. Hadley

Carl K. Newton

Paul E. Overton

Roger M. Sullivan

Member ahsent:

Jerrold A, Fadem

Further consideration waas given by the Committee to the
tentatlve recommendation of the Iaw Revision Commission concerninﬁ
excess condemnation. Drafts of the proposed revision of Sectlon 421
of the comprehensive statute were considered by the Committee
together with a draft of comments thereto whlch were prepared by
the subcommittee of John Endicott, Jerrold Fadem, and Richaxrd
Franck.

It was suggested that subdivision (d) of Section 421
in the tentatlve draft be modified in the first line by substitutin%
the word "larger" for "entire." The use of the term "larger parcel
‘ peemed more conslstent with the understanding of the members of
the Committee of saild term as used in cases. It was further
suggested that subdivision {d) be modified by inserting a period
after the phrase in parentheses at line 4 and adding the following
addltional sentence:

"In the event the excess parcel is smaller than the
remainder, the value as well as the amount of damage
and beneflit to the excess parcel shall also be determined

by the jury."

It was also suggested that the next sentence be modifled
to read:

"Such jury determinations shall serve as the basis for
the court to make the determination required to be made

in subparagraph {c)}."
~1-



Pursuant to a motion and a second that the foregoing
changes be made in the tentative draft of subdivision (d) of
Section 421, the modification was approved by the followlng vote:

Ayes: 9
Noes: O
Abstentions: 1

The Committee next conslidered the comments on Section #21
as proposed by the subcommittee, It was suggested that a new
sentence be inserted on page 3 on the next tc the last line prior
to the sentence commencing "The minority felt ..." as follows:

"The majority concurred in the comments proposed by
the Iaw Revision Commission on Section 421 {e)."

There was a motlon and a second that the balance of the
comments proposed by the subcommittee be approved and that the
modification set forth above be made, The motlon passed on the
following vote: ' '

Ayes: g. ~
. Noes: O |
'-. Abstentions: 1 .

: To summarize the Committee's action on the Iaw Revisicn
Commlission proposed comprehenslve statutes on excess condemnation,
the Committee did the following:

1. Section 420 - Approved as drafted
Comments to Section 420 - Approved as drafted

2, Section 421 - Proposed a revised draft
Comments to Section 421 - Proposed a revised draft

3., Section 422 - Approved as drafted
~ Comments to Sectlon 422 - Approved as drafted

Coples of the Commlttee's recommended revision of
proposed comprehensive statute Section 421 together with the
Committee's proposed revision of comments to the comprehensive
statute Section 421 are attached to these minutes and incorporated
as a part thereof.

A two-member minority of the Committee was opposed to
the entire proposed statute regarding excess condemnation.

The Commlttee next considered the Iaw Revision
Commission letter of October 26, 1970 to members of the Committee

.



regarding insurance coverage for Inverse condemnation. It was
noted by several members of the Committee that sald letter had not
been received by them notwithstanding their belng llsted on the

letter as having received carbon coples, The Law Revlslion Commission

letter of October 26, 1970 recommended amendment of the Government

Code to grant authority to publlc agencles to insure agalnst potential

liabillity for inverse condemnatlon. It was moved and seconded that
the Law Revision Commission recommendation contalned in the letter
of October 26, 1970 and attachments be approved by the Committee.
The motion passed by the followlng vote:

Ayes: 10
Noes: 0
Abstentions: 0

The subJject matter next for consideration by the
Committee, the "right to take, " was referred to Committee members
for further study in order to commence discussion of the entire
division at the next meeting. The next meeting 1s acheduled for
February 20, 13971 subject to change on notlce by the Chairman 1f
it conflicts with a TLaw Revision Commission meeting,

.

The meetiné was adjourned at 11:15 a.m.

Respectfully submitted,
.

e
Carl K, Newton, Secretary

[



STATE BAR CONDEMNATION COMMITTEE (éOU‘I'HERN
SECTION) COMMENTS RE REVISING COMPREHENSIVE
STATUTE SECTION 421

(1) As the statute 1s presently framed, the validity
and merits of an excess taking would be determined by the
Judge in a proceeding prior to trlal which, in effect, would
be an unnecessary duplication of evlidence later to be
produced at trial. The Committee suggestion that the
determination be made after the verdict not only avolds
thls duplication but also eliminates the several other
undesirable potentials set forth in these comments. If
the validlity and merlts of the excess taking were to be
determined by a‘Judge in a proceeding prlor to trial he
would necessarily have to recelve evidence from both sides
regarding the value o;\the entire pa{Sel in the before
condition, the wvalue of the part taken, and the amount of
severance damage and speclal beneflfs accruing to the remainder,
If he then ruled in favor of the condemnee all this evidence
vould then have to be again presented at trlal before the
Jury{ 1f he ruled in favor of the condemner, at least all
‘of the evidence regarding the value of the entire parcel
would again have to be presented to the jury.

(2) The Committee feels that having the 1ssue of the
exceas condemnation determined after the Jury verdict will
result in having the determination made by the court after

21l uncertainties as to values and damages have been resolved.

This will also necessarlly e€liminate the possibllity of a

1,



later verdlet belng inconsistent with the trial Judge's
prior ruling on the issue of the necesslty for the excess
taking; e.g., & prior ruling by the court could find that
the condemnee will suffer damages which are not "subatantially
equivalent to the amount that would be reguired to be pald
for the entire parcel,” only to have the later jury verdict
eatablish that the damages are "substantially equivalent.”

(3) Having the issue determined after the jury verdict
willl eliminate the possibility of the partles adopting
inconsistent positions for tﬁe two dlfferent hearings; e.g.}
having the 1saue of exceas condemnation determined prior
to trial presents the temptation of the condemner_at the
prior hearing chntending that there are substantiél damages
and seeking an entire taking and, 1f 1t lost on the ruling,
contending at the trigi that the damﬁges are much lower,
The condemnee would be presented wlth the femptation of
the reverse position, i.e., urging at the prior hearing
that damages were not substantial, whereas if the ruling
was lost, making the contention at trilal that damages
were substantial. Either party could present such wholly
inconsistent positions merely by presenting different
witnesses at the two hearings. The suggested revision
of Section 421 by the Committee will eliminate these
possibillities, ‘

(4) Determining the validity of the excess condemnation
after the verdict will not increase the burden of elther

party inasmuch as the vélue of the larger parcel in 1ts

2,



before condition would have.to berdetermlned whether the
1ssue was resolved by a separate proceeding before trial
or after the verdicet was in, The only additional factor
in making the finding after verdict would be & special
finding by the Jury on the value of the larger parcel.

{3) The Committee also feels that subdivision (b)
should contain the language requiring that the condemner
speciflically plead that it seeks an excess taking and
Include in the complaint a descriptlon of the excess parcel.
The reason for this addition'is that the bulk of the
practitioners will be unaware of the significance of the
whole excess taking problem and 1f the complaint says that
it 1s an excess taking, there 1s a heightened likelihood
that they wlll be moved to look into the problem so that
they can properly advise their client. In addition, a
description of the excess parcel Bougﬂf 1s essentlial in
cases where 1{ ia less than the total remalning ownership
of the condemnee,

(6) The Committee also felt that the term "entire
parcel” in the proposed statute should be changed to "arger
'parceli“ The reason for this is that the term arger
parcel™ has been defined and employed in a large body of
case law throughout the years (the cases use the term
"larger parcel” when referring to a parcel which includes
both the part sought to be taken and that portion of the
condemnee's remainder to which severance damages and

special benefits may be claimed). Injecting the new term

3.



"entire pércel" would not only result in confusion but
éould also unnecessarily becloud cases on'which both the
bench and bar have relied for years.

(7) It should be noted that the Committee dlsagreed
within itself on the advisabllity of retaining subsection (e)
as a part of the statute., The vote on 2 motion to eliminate
1t entirely was: Yes, 3; No, 5; Abstentlions, 2, The
majority concurred in the comments proposed by the Law _
Revision Commission on Section 421 (e). The minority felt
that subsection (e) was undesirable for the following reasons:

'a} 1t opens the door to evidence which amounts
to second guessing of the design engineer; N

-

b) =a "reasonable, practicable and economically
sound means of aﬁoidiqg or substantially reducing the damages”
on the property subject to the case being tried, may also be
one that merely shifts the damages to the other neérby
properties, 1.e.; as in flood control and dralnage facilities;

¢) it could result in &n extensive battle of
expert witnesses presented by both sides, after which the
court woﬁld have to resolve conflicting expert opinlons
on such technical matters as englneering, drainage hydrology

and the economics of varicus types of construction in

addition to the relative values of other properties,



STATE BAR CONDEMNATION COMMITTEE {SOUTHERN SECTION)
RECOMMENDED REVISION OF PROPOSED COMPREHENSIVE
STATUTE SECTION 421

Section 421. Condemnation of Physlecal or Financlal Remnants ¢

421, (a) Whenever a part of a larger parcel of property
1a to be taken by a public entity through condemnation
proceedings and the damage to the remainder, or a portion of
the remalinder, wlll requlre the entity to pay in compensation an
ampunt substantially egulvalent to the amount that would be
requlired to be paild for the part_taken and sald remalinder or
portion thereof, then for purpcoses of this séction said remalinder
or portion thereof shall be termed the excess parcel, and the
entity may take suchtexcess parcel in accordance with this section.’

(b) The resolution, ordinance, or declaration authorizing
the taking of an excess pa{sel under this section and the complaint
filed pursuvant to such authérity shall specifically declare an
intentlion that the condemner seeks an excess taking pursuant to
this section and include a description of the excess parcel., It
shall be presumed from the adoption of the resolution, ordinance,
or declaration that the taking of the excess parcel 1s Juatified
under this sectlion. This presumpticn is a presumptlon affecting
the burden of producling evidence,

(¢} 1If the condemnee desires to contest the taking
under this section, he shéll ralse the issue in hls answer. Upon
conclusion of the trial the court shall determine whether the
excess parcel may be taken under this section. If the condemnee

does not raise the issue in hls answer, the right to contest the
!

1.



taking under this section shalllbe deémed walved.

(d} The jury shall determine the value of the larger
parcel {in the before conditilon) as well as the value of the part
taken and the amount of damage and beneflt to the remainder (in
the after condition). 1In the event the excess parcel is smaller
than the remainder, the value as well as the amount of damage and
benefit to the excess parcel shall alac be determined by the Jury.
Such Jury determinations shall serve as the basis for the court
to make the determiration required to be wmade in subparagraph (c).
- If the court‘'s determination is in favor of the condemnee, the
taking of the excess parcel shall be deleted from the proceeding.
| (e) The court shall not permit a taking under this
sectlion 1If the condemnee walves severance damages or ﬁfoves that
the public entlity has a reasonable, practicable and economlcally
sound means of avoliding or\substantially reducing the damages
that might cause the taking of the excess’ﬁércel to be Justifled
under subdivisiﬁn (a). WNo such prccf shall be offered by the
condemnee untll the time of the post-trial proceedings mentioned
1n.subparagraph (c).

(f) Nothing in this section affects {1) the privilege
of the entity to abandon the proceeding or abandon the proceeding
&s to particular property, or (2) the consequence of any such

abandonment .

e



