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Memorandum 72-49 

Subject; Study 36.400 - Comprehensive Eminent Domain Statute (Appendix) 

Form of l:ecoDlllendation. The staff believes that the Commission's 

recommendation for a comprehensive eminent domain statute should take sub

stantially the following form; 

(1) Recommendation (summary of recommendations and reasons for signifi

cant proposals as in other Collll11ssion reooDlllentations). The staff plAns to 

begin writing the right to take portion of the recommendation this summer. 

(2) Proposed legislation with Comments. 

(3) Appendix (consisting of the text of Title 7 of Part 3 of the Code 

of Civil Procedure--existing general condemnation statute--with CoDlllents 

indicating the disposition of each section). 

Appendix to report. We have used printing money encumbered during a 

previOUS fiscal year to have a substantial portion of the Appendix set in 

type. We have had the latest version of each section of Title 7 fed into 

the computor. This will prove useful, we believe, in having readily available 

the text of the existing law for comparison with the text of the new statute. 

We have also had fed into the computor the Comments explAining the disposition 

of some of the sections of Title 7, but only those Comments approved by the 

Collll11ssion have been sent to the printer. These CODlllents are found following 

the text of the section in the Appendix. 

We are sending you a copy of the Appendix to file in your comprehensive 

statute binder and are attaching another copy to this memorandum. If you are 

so inclined, you may \fish to review the Comments in the Appendix and advise 

the staff of any changes you believe are necessary. We do not plAn to send 
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the material in the Appendix back to the printer for some time; we want to 

get the comments of the State Bar Committee and others before we do so. 

Nevertheless, you no doubt will want to review these Comments before we 

print our report and now is perhaps as good a time as any to do so. When 

you review the Comments, please mark your suggested changes on the copy 

attached to this memorandum and return it to the staff. 

Introduction of bill for referral to interim study. The staff has 

tentatively concluded that it will probably be best to publish a tentative 

recommendation covering the entire statute rather than publishing a separate 

tentative recommendation on the right to take and on each of the other areas 

of condemnation law. No decision is required on this matter at this time. 

HOwever, it is the hope of the staff that we will be able to have the entire 

statute in a form for introduction and referral for interim study for the 

1973 or 1974 session. If this is possible, we would probably want to defer 

publishing the tentative recommendation until after the bill is printed 

since we can save several thousand dollars of printing costs if we do so 

and also would have a copy of the tentatively approved statute available in 

a convenient printed bill form. If this seems to be a sound approach, the 

staff will proceed accordingly. 
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RespectfUlly submitted, 

John H. Delot>ully 
Executive Secretary 
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APPENDIX 

APPENDIX 
DISPOSITION OF EXISTING GENERAL 

CONDEMNATION STATUTE 

1 

Title 7 (commencing with Section 1237) of Part 3 of the Code 
of Civil Procedure is the existing general condemnation statute. 
This entire title, being superseded by thr: F:minent Domain 
Law, will be repealed when the Eminent Domain Law takes 
effect. 

The text of each section of Title 7 is set out below. The disposi
tion of the provisions of these sections is indicated ill the Com
ments that follow the text of the sections. 

TITLE 7. OF EMINENT DOMAIN 
Chapter 1. Eminent Domain Generally 

§ 1237 (repealed). Eminent domain defined 
1237. Eminent domain is the right of the people or Government 

to take private property for public use. ThiS'right may be exercised in 
the manner provided in this Title. 

§ 1238 (repealed). Exercise af right; uses 
1238. Subject to the provisions of this title, the right of eminent 

domain may be exercised in behalf of the following public uses: 
1. Fortifications, magazines, arsenals, Navy yards, Navy and Army 

stations, lighthouses, range and beacon lights, coast SUi'veys, and aU 
other public uses authorized by the government of the United States. 

2. Public buildings and grounds for use of a state, or any state institu· 
tion, or any institution within the State of California which is exempt 
from taxation under the provisions of Section la, of Article XIII of the 
Constitution of the State of California., and all 0 ther publie uses author
ized by the Legislature of the State of Caiifornia.. 

3. Any public utility, and public buildings and grounds, for the use 
of any county, incorporated city, or city and county, village, town. 
school district, or irrigation district, ponds, lakes, canals, aqueducts, 
reservoirs, tunnels, flumes, ditches, or pipes, lands, water system 
plants, buildings, rights of any nature in water, and any other charac
ter of property necessary for conducti ng or storing or distributing 
water for thc use of any county, incorporated city, or city and county; 
village or town or municipal water district, or the inhabitan ts thereof, 
or any state institution, or necessary for the proper development and 
control of such use of said water, either at the time of the taking of said 
property, or for thc future proper development and control thereof, 
or for draining any county, incorporated city, or city and county, 
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village or town; raising the banks of streams, removing obstructions 
therefrom, and widening and deepening or straightening their chan
nels; roads, highways, boulevards, streets and alleys; public mooring 
places for watercraft; public parks, including parks and other places 
coveted by water, and all other public uses for the benefit of any 
county, incorporated city, or city and county, village or town, or the 
inhabitants thereof, which may be authorized by the Legislature; but 
tbl') mode of apportioning and collecting the costs of such improve-

. m ~nts shall be such as may be provided in the statutes by which the 
same may be authorized. 

4. Wharves, docks, piers, warehouses, chutes, booms, ferries,· 
bridges, toll roads, byroads, plank and turnpike roads; paths and roads 
either on the surface, elevated, or depressed, for the use of bicycles, 
tricycles, motorcycles and other horseless vehicles, steam, electric, 
imd horse railroads, canals, ditches, dams, poundings, flumes, aque
ducts and pipes for irrigation, public transportation, supplying mines 
and fanning neighborhoods with water, and draining and reclaiming 
lands, and for floating logs and lumber on streams not navigable, and 
water, water rights, canals, ditches, dams,poundings, flumes, aque
ducts and pipes for irrigation oflands furnished with water by corpora
tions supplying water to the lands of the stockholders thereof only, and 
lands with all wells and water therein adjacent to the lands of any 
municipality or of any corporation, or person supplying water to the 
public or to any neighborhood or community for domestic use or 
irrigation. 

5. Roads, tunnels, ditches, flumes. pipes, aerial and surface tramways 
and dumping places for working mines; also outlets, natural or other: 
wise, for the flow, deposit or conduct of tailings or refuse mat.ter from 
mines; also an occupancy in common by the ownerS or possessors of 
different mines of any place for the flow. deposit, or conduct of tailings 
or refuse matter from their several mines. . 

6. Byroads leading from highways to residences, farms. mines, mills, 
factories and buildings for operating machinery. or necessary to reach 
any property used for public purposes. 

7. Telegraph. telephone, radio and wireless lines, systems and 
plants. 

8. Sewerage of any incorporated city, city and county, or of any 
village or town, whether incorporated or unincorporated, or of any 
settlement consisting of not less than 10 faruilies, or of any buildings 
belonging to the state,' or to any collcge or university, also the connec
tion of private residences and other buildings, through other property, 
with the mains of an established sewer system in any such city, city and 
county, town or village. 

9. Roads for transportation by traction engines or road locomotives. 
10. Oil pipelines. 
11. Railroads, roads and flumes for quarrying, logging or lumbering 

purposes. 
12. Canals. reservoirs, dams, ditches, flumes, aqueducts, and pipes 
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and outlets natural or otherwise for supplying, storing, and discharg
ing water for the operation of machinery for the purpose of generating 
and transmitting electricity for the supply of mines, quarries, railroads, 
tramways, mills, and factories with electric power; and also for the 
applying of electricity to light or hea t mines, quarries, mills, factOries, 
incorporated cities and counties, villages, towns, or irrigation districts; 
and also for furnishing electricity for lighting, heating or power pur
poses to individuals or corporations; together with lands, buildings and 
all other improvements in or upon which to erect, install, place, use 
pr operate machinery for the purpose of generating and transmitting 
electricity for any of the purposes or uses above set forth. 

13. Electric power lines, electric heat lines, electric light lines, elec
tric light, heat and power lines, and works or plants, lands, buildings 
or rights of any character in water, or any other character of property 
necessary for generation, transmission or distribution of electricity for 
the purpose of furnishing or supplying electric light, heat or power to 
any county, city and county or incorporated city or town, or irrigation 
district, or the inhabitants thereof, or necessary for the proper devel
opment and control of such use of such electricity, either at the time 
of the taking of said property, or for the future proper development 
and control thereof. 

14. Cemeteries for the burial of the dead, and enlarging and adding 
to the same and the grounds thereof. 

15. The pIants, or any part thereof, or any record therein of all 
persons, firms or corporations heretofore, now or hereafter engaged 
in the business of searching public records, or publishing public ree-
ords, or insuring or guaranteeing titles to real property, including all 

copies of, and all abstracts or memoranda taken from,public records, 
which are owned by, or in the possession of, such persons, firms or 

. corporations or which are used by them in tlleir respective businesses; 
provided, however, that the right of eminent domain in beh:lif oEthe 
public uses mentioned in this subdivision may be exercised only for 
the purposes of restoring or replaCing, in whole or in part, public 
records, or the substance of public records, of any city, city and county, 
county or other mUnicipality, which records have been, or may 
hereafter be, lost or destroyed by conflagration or other public calam
ity; and provided further, that such right shall be exercised onlyby the 
city, city and county, county or municipality whose records, or part of 
whose records, have beeu, or may be, so lost or destroyed. 

16. Expositions or fairs in aid of which the granting of public moneys 
or other things of value has been authorized by the Constitution. 

17. Works or plants for supplying gas, heat, refrigeration or power 
to any county, city and county, or incorporated city or town, or irriga
tion district, or the inhabitants thereof, together with lands, buildings, 
and all other improvements in or upon which to erect, install, place, 
maintain, use or operate machinery, appliances, works and plants for 
the purpos'l of generating, transmitting and distribUting the same and 
rights of any nature in water, or property of any character J\ecessary. 
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for the purpose of generating, transmitting and distributing the same, 
or necessary for the proper development ~nd control of such use of 
such gas, heat, refrigeration, or power, eith.,~ at the time of the taking 
of s!lid property, or for the future proper development and control 
the~f. 

18. Standing trees and ground necessary for the support and main
tenance thereof, along the course of any highway, within a maximum 
distance of 300 feet on each side of the center thereof; and ground for 
the culture and growth of trees along the course of any highway, 
within the maximum distance of 300 feet on each side of the center 
thereof. 

19. Propagation, rearing, planting, distribution, protection or con
servation of fish. 

20. Airports for the landing and taking off of aircraft, and for the 
. construction and maintenance of hangars, mooring masts, flying fields, 
signal lights and radio equipment. 

21. Any work or undertaking of a city, county, or city and county, 
housing authority or commission, or other political subdivision or pub
lic body of the stn teo (a) to demolish, clear or remove buildings from 
any area which is detrimental to the safety, health and morals of the 
people by reason of the dilapidation, overcrowding, faulty arrange
ment or design, lack of ventilation or sanitary facilities of the dwellings 
predominating ill such area>; or (b) to provide dwellings, apartments 
or other living accommodations for persons or families who lack the 
amount of income which is necessary (as determined by the body 
engaging in said work or undertaking) to enable them to live in de
cent, safe and sanitalY dwellings without overcrowding. 

22. Terminal facili ties, lands, or structures for the receipt, transfer 
or delivery of passengers or property by any common carrier operat
ing upon any public highway or waterway in this state between fixed 
termini or over a regular route, or for other terminal facilities of any 
such carrier. 

Comment. Section 1238 of the Code of Civil Procedure, which 
listed public uses in behalf of which the right of eminent domain 
might be exercised; is not continued in the new Eminent Do
main Law. This legislative listing of public uses was intended to 
satisfy the constitutional requirement that property be taken by 
eminent domain only for a public use. See CAL. CONST., Art. I, 
§ 14. It attempted to do so by providing a definitive schedule of 
such uses. However, many recognized public uses were not 
included in the schedule, and the inclusion of a use in the sched
ule was no guarantee that the use was in fact a public use under 
the Constitution. See Comment to CODE eiV. Pnoc. § 1240.010. 
Moreover, to a considerable extent, the listing of uses in Section 
1238 was surplusage since specific authorizations to condemn 
for particular uses were provided in other codes. 

J 
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The scheme of the Eminent Domain Law renders a listing of 
public uses in the general condemnation statute unnecessary. 
The ,power of eminent domain may be exercised to acquire 
ploperty only by a person expressly authorized by statute to 
exercise the power for a particular use. CODE ClY. PROC. 
i 1240.020. However, a statutory authorization to condemn 
property for a particular use is a legislative declaration that that 
use is a public use. CODE ClY. PROC. § 1240.010. Accordingly, 
there is no need to maintain a separate listing of public uses. 

Under the scheme of the Eminent Domain Law, every public 
entity that would be authorized to condemn for a use listed in 
Section 1238 may still condemn for that use. The state (Govr. 
CoDE § 15853), cities (Govr. CODE § 37350.5), counties (Gmrr . 

.. CoDE § 25350.5), and school districts (EDUC. CODE § 1047) may 
exercise the power of eminent domain to acquire property 
necessary for any of their powers or functions. These general 
authorizations to condemn for proper statc, city, county, and 
school district functions often overlap more specific authoriza
tions to condemn or simply to acquire property for particular 
public uses. On occasion, a staru:te authoriZeS a public entity to 
undertake a public use but specifically denies the right of emi
nent domain for that use. See, e.g., Govr. CODE § 37353 (c) 
(existing golf course may not be acquired by city by eminent 
domain). In such a case, the specific provision controls over the 
general authorization. Special districts may condemn only for 
those specific public uses for which they have expressly been 
granted the power of eminent domain. Tne great majority of 
special districts have, by virtue of their enabling statutes, gen
eral authority to condemn all property necessary to carry out 
any powers of the district. A few districts,such as soil conserva
tion districts (PUB. RES. CODE §§ 9074-9953) and the City of 
Marysville Levee District (Cal. Stats. 1875-76, Ch. 134), have 
limited condemnation authority or none at all. 

The repeal of Section 1238, together with the repeal of Civil 
Code Section 1001, deprives private persons of condemnation 
rights previously recognized by the courts. See Linggi v. Garo
voW,45 Cal.2d 20, 286 P.2d 15 (1955). Separately enacted provi
sions in other codes, however, continue the right of some types 
of private persons to condemn for certain public uses. Privately 
owned public utilities may condemn for utility purposes. PUB. 
UTlL. CODE §§ 610-624. Mutual water companies may condemn 
to irrigate lands that they service. PuB. UTIL. CODE § 2729. Land 
chest corporations (HEALTH & SAF. CODE § 35167) and limited 
dividend housing corporations (HEALTH & SAF. Com: § 34874) 
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may condemn property for their projects. Nonprofit hospitals 
maY,condemn property for their purposes. HEALTH & SM. 
CODE § 1427. Nonprofit educational institutions of collegiate 
grade may condemn to carry out their functions. EDUC. CODE 
§ 30051. Although private persons may no longer condemn for 
sewers or byroads, they may request the appropriate public 
authority to undertake such condemnation on their behalf. 
HEALTH & SAF. CODE § 4967 (sewers); SrS. & Hwys. CODE 
§ 4120.1 (byroads) . 

The particular private persons authorized to condemn are 
quasi-public, and the purposes for which they are authorized to 
condemn are public in nature. Whether it would be constitu
tional to authorize a private person to condemn for what appear 
to be predominately private purposes is doubtful. Cf Lorenz v. 
Jacob, 63 Cal. 73 (1883) (supplying mines with water); Lindsay 
hr. Q). v. Mehrtens, 97 Cal. 676, 32 P. 802 (1893) (supplying 
farming neighborhoods with water); People v. Elk River M. & 
L Q)., 107 Cal. 221, 40 P. 531 (1895) (floating logs on nonnaviga
ble streams); Gelleral Petroleum Corp. v. HobsofJ, 23 F.2d 349 
(S.D. Cal. 1927) (byroad to prospect for oil). 

There follows below an indication where, in other codes, the 
authorization to condemn for specific public uses formerly list

. ed in Section 1238 can be found. It should be noted that, al
though Section 1238 purported to list only public uses in behalf 
of which the right of eminent ddmain might be exercised, it in 
fact on occasion also indicated what types of property or inter
ests may be taken. In general, under the Eminent Domain Law, 
this type of particularization is not continued. The authority to 
condemn property for a public use includes the authority to 
condemn any property right or interest necessary for that use. 
See CODE ClV. PUOC. §4 1230.070 ("property" defllled), 
1240.040, and 1240.050 (right to take property or interest neces
sary for project). Section 1238 also in some instances indicated 
which persons were authorized to condemn property for specif
ic uses. The persons authorized to condemn for particular uses 
are indicated in the Comments to particular subdivisions below. 

Subdivision J 
Subdivision 1, which was intended to authorize taking for 

federal purposes, is not continued since it no longer serves any 
useful purpose. The 1872 Code Commissioners' Note to subdivi
sion 1 cites two California cases expressing doubt that the fed
eral government had an independent right of eminent domain: 
It is now clear, however, that federal eminent domain power is 
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not dependent on state authority and cannot be limited by the 
state. Kohl v. United States, 91 U.S. 367 (1875); C. M. Patten & 
Co .. '" United States, 61 F.2'! 970 (9th Cir. 1932). 

Subdivision 2 
Insofar as subdivision 2 authorized takings for state purposes, 

it is unnecessary because it has been superseded by the much 
· broader condemnation powers conferred upon the State Public 

Works Board. See GOVT. CODE §§ 15853-15855. Insofar as the
subdivision might have authorized condemnation on behalf of 
a state other than California, it is not continued. Takings undee 
the eminent domain power of one state for the benefit of an-

· other state raise serious problems under the public use doctrine. 
See 1 P. NICHOLS, EMINENT DOMAIN § 2.112 (3d ed. 1964). If 
property is to be condemned by or for another state for a par
ticular purpose, the takings should be authorized by a specific 
statute dealing with the specific situation. Eg., WATER CoDE 
§ 5901, Art. VI, § A (Klamath River Basin Compact). The au
thorjzation in subdivision 2 for acquisitions for nonprofit col
leges and universities ("institution ... which is exempt from 
taxation under the provisions of Section la, of Article XIII of the 
Constitution of the State of California") is continued in Section 
30051 of the Education Code. The reference in subdivision 2 to 
"all other public uses authorized by the Legislature of the State 
of California" was superfluous and had no suhst::..."1th·c effcct. 

Subdivision 3 
Any public utilittj. The authority to condemn "any public 

utility ... for the use of any county, incorporated city, or city 
and county, village, town, school district, or irrigation district" 
was ambiguous in that it may have aUL'torized condemnation of 
property owned by a public utility or may have authorized 
condemnation of property to be used for public utility purposes 
whether or not already devoted to public utility purposes. Cf 
Breeze, Limitations on the Right of a Municipality in Cali
fornia to Condemn a Public Utility, 16 CAL. 1.. REV. lOS, 106 
(1927). As evidenced by other statutes enacted the same year 
relating to condemnation of public utility property, the appar
ent original intent of the provision was to authorize only the 
taking of property owned by public utilities. Compare Cal. Stats. 

· 1913, Ch. 291, § 1, with Cal. Stats. 1913, Ch. 339, § 1. See also Cal. 
Stats. 1913, Chs. 158, 159, 160, 200, 292, 293, 298. 

To the extent this provision authorized the acquisition of 
property belonging to a public utility, it was superfluous. A 
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municipal corporation may acquire utility property. See PuB. 
UTIL: CODE § 10002; former CODE CIV. PROC. §§ 1240(3), (4), 
(5), and 1241(3). See also PuB. UTIL. CODE H 1401-1421 (just 
compensation where utility property acquired by a political 
subdivision) and former CODE CIV. PRoe. §§ 1264.1-1264.9. Cf. 
Comment, Eminent Domain Powers Exercisable Over Cali-

. !ornia Property by Oil and Gas Corporations, 7 UCLA L. REV •• 
3ZT (1960). 

It is not clear whether the provision concerning any public 
utility "for the use oP' the local public entities in subdivision 3 
restricted the exercise of condemnation to the named entities 
or permitted condemnation by private public utilities providing 
service within the territorial limits of the named entities. 
Whichever is the proper construction of the provision, it is un
necessary. The authority of private corporations to condemn for 
particular public utility purposes is continued in Public Utilities 
Code Sections 611-624; the authority of local entities to con
demn for particular public utility pu...-poses is continued in spe
cific grants of authority in other codes. See, e.g., the Comments 
to other repealed provisions of subdivisions 3, 4, 12, 13, and 17 
infra. 

Public buildings and grounds. The authority granted in 
subdivision 3 to condemn for "public buildings and grounds, for 
the use of any county, incorporated city; or city and county, 
village, town, school district, or irrigation district" is continued 
in other sections. E.g., GOVT. CODE ~§ 25351 (county), 37353 
(city); EDue. CODE § 1047 (school district); WATER CODE 
§ 22425 (irrigation districts). See also GoVT. CODE §§ 50333, 
50531 (local agencies may acquire property for public buildings 
and grounds on public squares or to grant to the state). Villages 
and towns, as unincorporated territory, may not condemn. In 
addition to the general authority to condemn for public build
ings and grounds, entities also have specific authority to con
demn for particular types of buildings and works. For a 
compilation of statutes authorizing condemnation for certain 
types of public assembly facilities, see Comment to former 
CoDE eiV. PRoe. § 1238.4. 

It should be noted that an entity authorized to acquire prop
erty for a building may acquire grounds necessary to protect or 
preserve the attractiveness, safety, or usefulness of the building. 
See CODE CIV. PRoe. § 1240.050. See also University of So. Cal. 
v. Robbi1ls, 1 Cal. App.2d 523, 37 P.2d 163 (1934). 

WlIter supply. The portion of subdivision 3 relating to con
demnation of property necessary for conducting, storing, or 
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distributing water is superseded by other sections. Where other 
sectiOns authorize the acquisition of "property;· the authoriza
tion subsumes particular types of property, such as those men
tioned in subdivision 3: ponds, lakes, canals, aqueducts, 
reservoirs, tunnels, flumes, ditches, or pipes, lands, water system 
plants, buildings, rights of any nature in water, and any other 
"character of property." See CODE CN. PROC. §§ 1230.070, 
1240.040. The authority to condemn for a particular purpose
ipcludes the authority to condemn all property necessary for 
the proper control and development of that purpose at the time 
of the taking ofthe property as well as in the future. CODE CN. 
PROC. §§ 1240.050, 1240.210. See also CODE CIv. PROC. 
§ 1240.220 for limitations on acquisition for future use. 

Insofar as this portion of subdivision 3 may have been intend
ed to grant any county, incorporated city, city and cciunty, mu
nicipal water district, or state institution authority to condemn 
property necessary to conduct, store, or distribute water, such 
authority is continued in the followinll: sections: STS. & Hwys. 
CODE §§ 5101 (h), 5102, 10010, 10100 (a), 10101-10102 (cities and 
counties); GOVT. CODE §§ 54309 (a), 54340-54341 ("local agen
cies," including cities and counties), 38730 (city), 25353, 25662, 
25691 (county), 15853 (state institutions); WATER CODE § 71694 
(municipal water districts). An unincorporated town or village; 
not being a public entity, may not condemn; however, water 
supplies can be condemned on their behalf. See below. 

The authority granted by subdivision 3 to condemn property 
necessary to conduct, store, or distribute water for the use of 
any county, incorporated city, city and county, town or village, 
municipal water district, or state institution, or the inhabitants 
thereof, is continued in other sections. There are numerous 
special water districts servicing various areas of the state. See, 
e.g., GOVT. CODE §§ 61600, 61610 (community services dis
tricts); WATER CODE §§ 35600 (California water districts), 
31040-31044 (county water districts), 55370 (county waterworks 
districts), 22424,22455 (irrigation districts). Water corporations, 
which are public utilities, may also condemn for these purposes. 
PuB. UTIL. CODE § 618. Private corporotions may not condemn 
for other than public utility purposes. See Burr v. Maclay Ran
cho Water Co., 160 Cal. 268, 280,116 P. 715,721 (1911) (a leading 
case adopting a strict view of public use where it was held that 
water used to fulfill a contract obligation was a private use 
because "it is not offered to the public generally, or to all who 
may want it within a certain territory'"); Thayer v. California 
Dev. Co., 164 Cal. 117, 128 P. 21 (1912). Cf CIVIL CODE §§ 548-
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552. 
D~inoge. The authority provided by subdivision 3 to COD

demn for draining named locai entities is continued in other 
sections. Where other sections authorize the acquisition of 
"property" for drainage purposes, the authorization includes 
property and interests of all types, including the types listed in 
subdivision 3: ponds, lakes, canals, aqueducts, reservoirs, tun
nels, flumes, ditches, pipes, lands, buildings, rights of any nature
in water, and any other "character of property." See CODE CIv. 
PROC. §§ 1230.070, 1240.040, 1240.050. 

The authority of the state to condemn for drainage is ex· 
pressed in Government Code Section 15853. See also WATER 
CODE ~ 8304. The authority granted to cities and counties to 
condemn for drainage is continued in the following sections: 
GOVT. CODE H 39040, 40404(b), and Srs. & Hwys. CoDE 
§~ 5101(d), 5102 (cities only); WATER CoDE App. § 42-5 (CAL. 
GEN. LAWS ANN., Act 2208, § 5 (Deering 1971» (counties). See 
also HEALTH & SAF. CODE §§ 4602.4,4627 (community facili
ties); WATER CODE § 8010(b) (cities). Drainage for viliages, 
towns, and other areas can be provided by some of the numer
ous special districts authorized to provide drainage. See, e.g., 
GoVT. CODE §§ 61600, 61610 (community service districts); 
PuB. UTIL. CODE § 16404 (public utilities districts); WATER 
CODE §§ 22425,2245.'5 (irrigation district&), 31040-'H044 (county 
water districts), 35600 (Californa water districts), 43500 (Cali
fornia water storage districts). 

Although drainage is an established public use (e.g., Bauer v. 
County of Ventura, 45 Ca1.2d 276, 289 P.2d 1 (1955», private 
persons may not condemn to supply drainage. Sewer system 
corporations may provide drainage (PuB. UTIL. CODE § 230.5) 
and may condemn for that purpose (PuB. UTIL. CODE § 624) 
because they are public utilities (PUB. UTIL. CODE § 216). 

Generally, the authority to provide for drainage overlaps the 
authority to provide for sewerage, reclamation, and flood con
tra!. For a compilation of statutes authorizing condemnation for 
sewerage, see Comment to subdivision 8 infra. For statutes 
relating to reclamation, see Comment to subdivision 4 infra. 
For flood control, see Comment to former CODE CIY. PROC. 
§ 1238.6. See also stream improvements, immediately below. 

Stream improvemetlts. Raising the banks of streams, remov
ing obstructions therefrom. and widening and deepening or 
straightening their channels is in itself a public use. See, e.g., 
Reclamation District No. 551 v. Superior Court, 151 Cal. 263, 90 
P. 545 (1907) ("levee" is a public use although not speCifically 
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mentioned). Nonetheless, the authority to condemn for stream 
improvements is not normally a "use" or. end in itself but rather 
a means to some other end such as flood control, navigation, 
irrigation, drainage, reclamation, water supply, and the like. 
These uses may, and often do, involve stream improvements. 
See Comments to subdivisions 3 (water supply, drainage) and 
4 (water supply, water transport, drainage, reclamation, irriga
tion). See also Comments to former CODE Crv. PROC. §§ 1238.5 -
(irrigation) and 1238.6 (reclamation, flood control). See also 
WATER CODE §§ 7040-7045 (maintenance of flow in streams for 
various purposes) . 

In addition to the general public uses described above under 
authority of which stream improvements might be undertaken, 
there is specific authority granted in various codes for entities 
to engage in stream improvement. Some statutes authorizing 
public entities to condemn for stream improvements, including 
raising its bank (levees and dikes) and altering its channel (\vid
ening, deepening, straightening), are: GoV!. CODE §§3990l, 
40404(c) (cities may aiter channels), 25680-25684 (county con
trol of streams and floodwaters), 54152 ("local agency" action 
for flood relief); HEALTH & SAF. CODE §2270(d) (mosquito 
abatement district may raise banks); STS. & Hwys. CODE § 965 
(county stream improvements for highway protection); WATER 
CoDE §§l2934(3) (state water development projects), 8110, 
8126 (county stream improvements), 8590 (a) ,8631 (Sacramen
to-San Joaquin Drainage District), 50930, 50932 (reclamation 
district) . 

Roads, highways, boulevards, streets, alleys. The authority 
to condemn for roads, highways, boulevards, streets, and alleys 
duplicates authority contained in other sections. Eg., for high
ways: STs. & HWYs. CODE H 104 (state for state highway), 
941-943 (county for county highway), 25050 (joint highway dis
trict) , and GoV!. CODE § 38304 (city for extraurban highways); 
for boulevards: PUB. RES. CODE §§ 5157 (county for boule
vards),5301 (city for boulevards), 5541-5542 (regional park dis
riets for boulevards), and STs. & Hwys. CODE § 26113 
(boulevard districts); for streets: STS. & Hwys. CODE § 4090 
(city and county for streets), and GoV!. CODE §§ 37353, 39934, 
40404 (a) (county for streets). For a discussion of the right to 
condemn for byroads, see Comment to subdivision 6 infra. 

Public mooring places for watercraft. The authority to con
demn for public mooring places for watercraft is continued in 
other sections. See discussion under subdivision 4 illfra, relating 
to the authority to condemn for wharves, docks, and piers. See 
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also, fog., GOVT. CODE §§ 39961 (b) (authority of city to acquire 
property for public mooring places for watercraft), 26301 (b) 
(authority of county to acquire property for public small boat 
harbors), 50701 (authority of "local agencies" to acquire prop
erty for marinas and small craft harbors). 

Public parks. The authority to condemn for public parks, 
including parks and other places covered by water, is continued_ 
in other sections. ""'here other sections authorize the condem
nation of land for parks, that authorization includes submerged 
lands and water rights for parks of all types including aquatic 

• parks. See CODE CIV. PROG. §§ 1230.070, 1240.040, 1240.050. Cj. 
GOVT. CODE § 61600(e) ("park" includes "aquatic park"). 

The State Department of Parks and Recreation is authorized 
to condemn property for the state park system. PuB. RES. CODE 
§ 5006. Cities may condemn for public parks. GOVT. CODE 
§§ 38002, 38010, 39732, 40401 (b). Counties may acquire property 
interests (or public parks. GOVT. CODE § 25353; PUB. REs. CODE 

. § 5157 (this section auL'1orize5 only "purcha5s," ulease," and 
"gift" acquisitions; however, the authority to acquire, combined 
with the general power of the county to condemn for its proper 
functions-GoVT. CODE § 25350.5-enables the county to make 
use of the power of eminent domain for park purposes). In 
addition, cities and counties may acquire land for state parkS 
(PuB. RES. CODE § 5150), and counties may acquire land for 
federal parks (PUB. RES. CODE § 8402). 

Special districts having the power to condemn for public 
parks include community facilities districts (GOVT. CODE 
§§ 61600 (e) , 61610), public utilities districts (PuB. UTIL. CODE 
§§ 16404, 16463), recreation and park districts (PuB. RES. CODE 
§§ 5782.2,5782.5; but see §§ 47()()...4791-districts with powers not 
including eminent domain), and regional park districts (PUB. 
RES. CODE §§ 5541-5542). 

All other public uses. The authority to condemn for all uses 
authorized by the Legislature is superseded by Section 1240.010 
of the Code of Civil Procedure, which provides that a legislative 
authorization of condemnation on behalf of a particular purpose 
constitutes a declaration that that purpose is a public'tise. This 
rule is applicable to legislative authorizations to any-condemnor 
-not merely to counties, incorporated cities, cities and coun
ties, villages, towns, and their inhabitants, as previously pro
vided in subdivision 3. 

Costs of public improvements. The provisibnformeriy 
found in subdivision 3 that the mode of apportioning and col

,lecting the costs of public improvements was to be in the man-
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neq:lrovided in their authorizing statutes is not continued. With 
the repeal of Section 1238, the only public use declarations that 
exist are in particular statutory authorizations which carry with 
them any applicable financial limitations on the construction of 
improvements. 

Subdivision 4 
Wharves, docks, piers, chutes, booms. The authority to con

demn for wharves, docks, piers, chutes, and booms is continued 
in other sections. Cities, counties, and cities and counties may 
provide harbors and construct any structures necessary or con
venient to promote commerce and navigation. COVT. CODE 
§§39901(a), 39962, 54309(g), 54309.1(e), 54340, 54341; STS. & 
Hwvs. CODE §§ 5101 (m) and 5102. These entities may also con
demn for authorized uses. Covr. CODE §§ 25350.5 and 37350.5. 
See also Covr. CODE § 40404(d)-(f). The authority of special 
districts to condemn for wharves, docks, piers, chutes, and 
booms 1'. evn?OssoClorl in .... hcorr· CIon,,'hlirlll"f J""'rT;C'l"lt-iO" Pl1hl~n "f-ila·;oC' ... ~ .. .t"""" ................ .......... ..... .......................... 0 ...... 0 ................................ u .... _ ................... ... 

may condemn for wharves, docks, piers, chutes, and booms. 
HARB. & NAV. CODE § 4009; PUB. UTIL. CODE § 619. Private 
persons that are not public utilities may not condemn property 
for these purposes. 

. Warehouses. The authority to condemn for warehouses is 
continued in other sections. Cities and counties have general 
authority to condemn for any proper function. Covr. CODE 
H 25350.5 (county) ,37350.5 (city). As to warehouses operated in 
connection with a harbor, see the sections cited above in con
nection with wharves, docks, piers, chutes, and booms. See also 
Clark v. City of Los Angeles, 160 Cal. 317, 323, 116 P. 966, 968 
(1911). Since cities and counties have general authority to con
demn for proper city or county functions, they may condemn 
for a warehouse if they have general authority to construct and 
operate such a warehouse. Contrast City of Los Angeles v. Koy
er, 48 Cal. App. 720, 192 P. 301 (1920) (city may not condemn 
for warehouses apart from wharves absent express authority); 
the rule in this case is not being continued. 

The authority of special districts to condemn for warehouses 
is expressed in their enabling legislation. See, e.g., HARB. & 
NAV. CODE §§ 6075,6076,6077.3 (harbor districts), 6295, 6296, 
6307 (port districts), 6895, 6896 (riv{)r port districts), 7147, 
7149(b), (c) (small craft harbor districts). Privately operated 
public warehouses that arc public utilities may condemn prop
erty. PUB. UTIL. CODE § 623. Private persons that are not public 
utilities may not condemn property for this purpose. 
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Ferries. The authority to condemn for ferries is continued in 
othel'sections. Cities, counties, and cities and counties are au
thorized to acquire and maintain public ferries. See, e.g., GOVT. 
CODE ~§ 39731, 39963, 54301, 54309(e), 54340, 54341; STS. & 
Hwys. CODE §§ 1750-1757. These entities may condemn to car
ry out their functions. GOVT. CODE ~§ 2.'5350.5, 37350.5. A pri-

.vately owned public ferry system is a common carrier. (PuB. 
UTIL. CODE § 211 (b» and may not operate unless granted a • 
franchise by the Department of Public Works or by the city 
within which it provides service. S1'S. & Hwys. CODE §§ 30800-
30902. See also CIVIL CODE §§ 528-531. As common carriers, the 
ferries are also public utilities (PUB. UTIL. CODE § 216) and may 
condemn property. PUB. UTIL. CODE § 620. 

Bridges. The authority to condemn for bridges was enacted 
in 1872, based on Sections 9 and 10 of an act concerning toll 
bridges. Cal. Stats. 1855, Ch. 147, amended Cal. Stats. 1864, Ch. 
196. For legislative intent, see 2 CAL. CODE CIV. PRoe. ANN. 
§ 1238, at 102 n.5 (Haymond & Burch 1872). The word "toil" was 
deleted at the time the authorization for bridges was inserted 
in subdivision 4. As it relates to bridges ge"llerally, this authoriza
tion is superfluous, for under Streets and Highways Code Sec
tion 23, "highway" inciudes bridges; hence any authorization to 
condemn for highways inciudes authorization to condemn for 
bridges. See Comment to subdh,i>ion 3 supra. See aloo STS. & 
Hwys. CODE §§ 1300-1404 (connty hridges). 

As it relates to toll bridges, t.~e authority of public entities to 
condemn is continued in other sections. See STS. & Hwys. CODE 
§§ 30400-30413 (California Toll Bridge Authority), 27165 (coun
ty bridge and highway districts), 310(){)..,31010 (Gold Rush Park
way). Private toll bridge corporations (defined in PUB. UTIL. 
CODE § 237) are public utilities. Pun. UTIL. CODE § 216 (a). 
They may not operate without a franchise granted by the De
partment of Public ,"\lorks. STs. & H\Hs. CODE H 308()(h3OS73; 
see also CIVIL CODE §§ 528-531. Their authority to condemn is 
not continued since it is state policy to acquire and uwn all toll 
bridges and, ultimately, to eliminate all toll charges thereon. 
S1'S. & Hwys. CODE § 30001. See also Comment to former CODE 
CIV. PRoe. §§ 1264.1-1264,9 (condemmtion of toll bridge fran
chises). If the power to condemn property for a privately 
owned toll bridge is to be granted, it should be granted by a 
specific statute. 
_ Toll roads. If the power of puhlic entities to condemn prop

erty for toll roads is to be provided, it should be expressly stated 
by statute. 

• 

) 
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The authority of private corporations to condemn for toll 
roa~ is not continued. A private toll road must be granted a 
franchise by the Department of Public Works (STS. & Hwys. 
CODE § 30800) unless the franchise was granted prior to August 
14,1929 (STs. & Hwys. CODE § 30811). Under Streets and High
ways Code Section 902, at the expiration of a franchise to run 
a toll road, the road becomes public withino need for compensa
tion. See People v. Davidson, 79 Cal. 166,21 P. 538 (1889); People_ 

• v. O'Keefe, 79 Cal. 171,21 P. 539 (1889). No evidence has been 
found that the Department of Public Works has gl"anted [ran
chises for toll roads; under modem conditions, there is no need 
to continue the authority of private persons to condemn for 
such roads. See also Comment to former CODE CIV. PROC. 
§§ 1264.1-1264.9 (condemnation of toll road franchises). 

Byroads. The authority to condemn for byroads is supersed· 
ed by other sections. See the Comment to subdivision 6 infra. 

Plank and turnpike roads. The authority to condemn for 
plank and turnpike roads is discontinued as obsolete. This provi
sion Vv·as enacted in 1B72, based on Section 15 of an act authonz· 
ing the formation of private corporations for the construction of 
plank or turnpike roads. See Cal. Stats. 1853, Ch. 121. See also 
the discussion in 2 CAL. CODE CIv. PROe. A."'N. § 1238, at 102 n.5 
(Haymond & Burch 1872). This act was repealed years ago. 
Moreover, any plank or turnpike roads that existed at the time 
of repeal would have since become free public roads upon the 
expiration of the private franchise to collect tolls. See People v. 
Auburn & Yankee jim's Turnpike Co., 122 Cal. 335, 55 P. 10 
(1898). 

Paths or roads for bicycles, tricycles, motorcycles, or other 
horseless vehicles. The authority to condemn for paths or 
roads either on the surface, elevated, or depressed for the use 
of bicycles, tricycles, motorcycles, and other horseless vehicles 
duplicates other provisions and is not continued. This provision 
was added to Section 1238 in 1897 to provide an express grant 
of authority to condemn for public ways for driver-propelled 
and self-propelled vehicles. The apparent reasoning behind this 
addition was that the authority to condemn for roads contained 
in subdivision 3, having been enactcd in 1872, applied only to 
horse-drawn vehicles. This reasoning is not sound, however, for 
the authority to condemn for "roads" includes the authority to 
condemn for public ways for all types of vehicles and nonvehi
cles. See MuscoliTIO v. Superior COlirf, 172 Cal. App.2d 525, 341 
P.2d 773 (1959) (pedestrian and equestrian trails). Thus, the 
authority to condemn for paths and roads for bicycles and the 
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like·<!uplicates general authority to condemn for roads found in 
other sections and is repealed as unnecessary. See Comment to 
subdivision 3 supra. 

In addition to the general authority found in other sections to 
condemn for roads, there is addee special authority to condemn 
for bicycle and other paths separatz from automotive thorough
fares. See, e.g., PuB. RES. CODE § 5078.5 (city, county, or local_ 
agency may condemn property to establish bicycle paths or 
routes); STS. & Hwys. CODE §§ 104(j) (Department of Public 

. Works may condemn property for bicycle lanes and paths), 951 
(county may construct "sidepaths" along highways), 5101 (b). 
5102 (city and county construction of sidewalks and parkways). 
See also VEH. CODE § 21207 (bicycle regulations not to be con
strued to deny right to construct bicycle lanes); STS. & Hwys. 
CODE H 100.12 (incorporation of pedestrian and bicycle facili
ties in design of freeways), lOS.5, and 105.7 (facilities for pedes
trian, bicycle, and other nonmotorized traffic). 

Steam, electric, and horse railroads. The authority con
tained in subdivision 4 to condemn for "steam, electric, and 
horse railroads" is discontinued. (These words are not to be read 
in series with any other uses or qualifications-e.g., "public 
transportation"-contained in subdivision 4. San Francisco & 
S.]. v. Ry. v. Leviston, 134 Cal. 412, 66 P. 473 (1901); Central PaC. 
Ry. ·v. Feldman, 152 Cal. 303, 92 P. 849 (1907).) The grant is 
obsolete because such railroads have largely been replaced by 
railroads using diesel·powered locomotives. Further, railroad 
corporations are given the power of eminent domain by Section 
611 of the Public Utilities Code. See also PUB. UTIL. CODE 
§§ 7533 (additional tracks), 7535 (railroad intersections), 7536 
(railroad crossings). Cf PUB. UTIL. Code § 7508 (right of emi
nent domain in transferee of railroad corporation). Cities may 
condemn for facilities in aid of railroads and other public utili
ties. GOYT. CODE §§ 39790-39794. 

Irrigation. The authority to condemn for irrigation is con
tinued in other sections. Where other sections authorize the 
acquisition of "property" for irrigation, the authorization sub
sumes particular types of property, such as those mentioned in 
subdivision 4, canals, ditches, dams, poundings, flumes, aque· 
ducts, and pipes. See CODE CIV. PROC. H 1238.070, 1240.040, 
1240.050. See also Stratford ITT. Dist. v. Empire Water Co., 44 Cal. 
App.2d 61, 111 P. 2d 957 (1941) (property an irrigation district 
may condemn). 

The power of any local agency authorized to supply irrigation 
to condemn property is continued generally in Government 

• 
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Code Sections 54309(a), 54340-54341 (local agency includes 
city, county, city and county, municipal or public corporation or 
district). In addition, numerous special districts are specifically 
authorized to condemn for irrigation. See, e.g., GOVT. CODE 
§§61600,6161O (community servica;districts); WATER CODE 
§§ 35600 (California water districts) ,31040-31044 (county water 
districts), 55370 (county waterworks districts), 22425, 22455 (ir-_ 

. riga tion districts), and 50903 (reclamation districts). 
In addition, a water corporation, as a public utility (PUB. 

UTIL CODE § 216; see also. CIVIL CODE §§ 548-552), may con
demn (PUB. UTIL. CODE § 618) for irrigation purposes (PUB. 
UTIL. CODE § 240). This is a valid public use. See Gravelly Ford 
Canal Co. v. Pope & Talbot Land Co., 36 Cal App. 556, 178 P. 
150 (1918); compare former CODE CIV. PROC. § 1238.5 (etni
nent domain for irrigation). 

Public transportation by water. The authority granted by 
subdivision 4 to condemn canals, ditches,APoundings, flumes, (da;ns) 
aqueducts Qn,l plpoo £0. p",hl;;,... ......... -nco""" ..... " .............. ..:0 n ...... ,..,nnFi""ued ;,; t ................................ .................................. t" ....... ~ ...................................... "''''~ ...... . 

This grant of authority was enacted in 1872 primarily for the 
benefit of private canal transport companies and is obsolete. 

Condemnation authority for public transportation by water is 
provided by other statutes. Any water carrier may condemn for 
terminal facilities. PUB. UTIL. CODE § 622. See also PUB. UTIL. 
CODE § 620 (certain common carriers by water may condemn 
property necessary for transportation purposes). See also HARB. 
& NAV. CoDE §§ 4150-4153 (county may acquire towpath ease
ment along navigable streams); GOVT. CODE § 39900 (city may 
construct deep water canal, waterway, or water facilities for 
transportation purposes). 

Supplying mines with water. The authority of private per
sons to condemn for canals, ditches, dams, poundings, flumes, 
aqueducts, and pipes for supplying mines with water is of doubt
ful constitutionality and is not continued. See Lorenz v. Jacob, 
63 Cal. 73 (1883); see also former subdivision 5 infra. Public 
entities and public utilities have adequate condemnation au
thority. See discussion of their authority in other portions of the 
Comment to this section. 

Supplying farming neighborhoods with water. The author
ity granted in subdivision 4 to condemn canals, ditches, dams, 
poundings, flumes, aqueducts, and pipes for supplying farming 
neighborhoods with water is not continued since it is superllu
ous. This grant of authority has been constnIed to be a grant of 
authority for irrigation purposes. See Lux v. Ilaggin, 69 Cal. 255, 
4 P. 919, 10 P. 674 (1886). As such, it merely duplicated the 
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authQrity of those public entities already authorized to supply 
irrigation (see discussion above). 

This grant of authority could also be interpreted as bestowing 
an added power upon owners of private fanns to condemn for 
their own use. As such, it amounts to an unconstitutional privat1 
use; in order for a private person to condemn to supply irriga
tion to farming neighborhoods, he must become in essence a_ 
public utility, offering to supply every person in the farming 
neighborhood he services. Lindsay Irr. Co. v. Mehrtens, 97 Cal. 

• 676,32 P.802 (1893); Lux v. Haggin,69 Cal. 255, 4 P. 919, 10 P. 
674 (1886). Furthermore, water corporations, which are public 
utilities (see discussion above), have adequate authorization to 
supply farming neighborhoods with water. In addition, farming 
neighborhoods may obtain their irrigation through the mech
anism of mutual water companies (see discussion below) which 
have the power of eminent domain. PuB. UTIL. CODE § 2729. 
Also, many special water districts have condemnation authority. 
Compare former CODE Cr~·. PROC. ~ l£38.5 (eminenl uomain 
for irrigation). 

Drainage. The authority provided by subdivision 4 to con
demn for draining lands is continued in other sections. Where 
other sections authorize the acquisition of "property" for drain~ 
age purposes, the authorization iIicludes property and interests 
of all types, including the types listed in subdivision 4: canals, 
ditches, dams, poundings, flumes., aqueducts, and pipes. CODE 
CIv. PROC. §§ 1230.070,1240.040,1240.050. The authority of vari
ous entities and utilities to condemn for drainage is set out in 
the Comment to subdivision 3 supra. Generally, the authority 
to provide for drainage overlaps the authority to provide for 
sewerage, reclamation, and flood control. For a compilation of 
statutes authorizing condemnation for sewerage, see Com
ment to subdivision 8 infra. For statutes relating to reclamation, 
see Comment immediately below. For flood control, see Com
ment to former CODE ClY. PROC. § 1238.6. See also stream im
provements, subdivision 3 supra. 

Reclamation. The authority granted by subdivision 4 to con
demn for reclaiming lands is continued in other .sections. Where 
other sections authorize the acquisition of "property" for recla-

. mation of land, the authorization extends to all types of and 
interests in property, including but not limited to the types 
mentioned in subdivision 4: canals, ditches, dams, poundings, 
flumes, aqueducts, and pipes. CODE ClV. PROC. §§ 1230.070, 
1240.040, 1240.050. 

The authority of the state to condemn for reclamation is con-

., 
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tinued in Government Code Section 15853. See also WATER 
CoVt: § 8593 (Reclamation Board). The authority of cities and 
counties to condemn for reclall'.~tion is continued in Govern
ment Code Sections 25681.1 (counties) and 38901 (cities). See 
also Cin) of Redwood City v. Moore, 231 Cal. App.2d 563, 42 Cal. 
Rptr. 72 (1965). The authority of special districts, if any, to 
condemn for reclamation is contained in their grants of power. 
See, e.g., WATER CODE §§ 3104!hH044 (county water districts),_ 
35600 (California water districts), 43500 (California water stor
age districts), 50930 (reclamation districts). 

Private persons do not have authority to condemn for recla
mation. Although reclamationofland is a public use (cf Recla
mation Dist No. 5JJ v. Superior Court, 151 Cal. 263, 90 P. 545 
(1907)), reclamation by private persons ofland for their own 
benefit remains a private use. While a water corporation may 
condemn for "reclamation," it is clear that reclamation of water 
only-rather than land reclamation-is authorized. See PUB. 
UTIL. CODE § 240. 

Generally, t.'1e authorit"y to provide for reclamation of laud 
overlaps the authority to provide for drainage. See discussion of 
the authority to condemn for drainage immediately above and 
under subdivision 3 supra. See also former CODE CIV. PROC. 
~ 1238.6 (eminen t domain for protection, preservation, recla ~ 
mation ofland, flood control). 

Floating logs on nonnavigable streams. The authority to 
.condemn for canals, ditches, dams, poundings, flumes, aque
ducts, and pipes for floating lumber on nonnavigable streams is 
of doubtful consti tu tionali ty and is not con tinued. See Annot., 51 
A.LR. 1199 (1927); cf People v. Elk River M. & L. Co., 107 Cal. 
221,40 P. 531 (1895). See also former subdivision 11 infra. 

Mutual water company. The authority of a mutual water 
company to condemn for water, water rights, canals, ditches, 
dams, poundings, flumes, aqueducts, and pipes for irrigation of 
lands serviced by the company is continued in Public Utilities 
Code Section 2729. See the Comment to that section. 

Extraterritorial condemnation for domestic and irrigation 
water. The grant of authority for any municipality, corpora
tion, or person that supplies water to the public or to any neigh
borhood or community for domestic use or irrigation to 
condemn land with wells and water adjacent to it is not con
tinued because it is unduly restrictive. 

A municipality, or any local public entity, may condemn 
property beyond its territorial limits-regardless of whether 
that property is adjacent or whether it consists of lands with 
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wells and water-if the right to condemn is expressly granted 
by statute or is necessarily implied as an incident to one of its 
other statutory powers. CODE CIV. PROC. § 1240.710~ 
Municipalities are expressly granted the right to condemn prop
erty beyond their jurisdictional limits in aid of supplying water 
for domestic use and irrigation. See GoVT. CODE § 54341. In 
addition, absent such a provision, the power of extraterritorial 
condemnation would be necessarily implied as an incident of" 
the power to supply water. See City of North Sacramento o. 
Citizens Ulil. Co., 192 Cal. App.2d 482,13 Cal. Rptr. 538 (1961). 
See also CODE CIV. PROG. § 1240.710. 

The limitations on the extraterritorial condemnation rights of 
special districts, if any, are expressed in their particular author
izing statutes. See, e.g., WATER CODE §§ 35628 (California water 
districts), 71694 (municipal water districts). 

A corporation or person that supplies water to the public for 
domestic use or irrigation may, of course, no longer condemn at 

all unless it is a water corporation-a public utility-or a mutual 
water company. See discussion above. There are no restrictions 
upon the locations in which a water corporation or any public 
utility may condemn; the only limitation is that the property 
condemned must be "necessary" for the water system. PUB. 
UTIL. CoDE § 618. 

Subdivision 5 
Subdivision 5 is not continued. It is clcar from the language 

of the subdivision itself, and from the statute that it superseded 
(Cal. Stats. 1869-70, Ch. 404), that the Legislature intended to 
authorize takings by individual mine owners to facilitate the 
working of their mines. However, the California courts have 
refused to give the subdivision its intended application or any 
effect whatsoever. County of Sutter v. Nichols, 152 Cal. 688, 93 
P.872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482, 15 
P.74 (1887); Lorenz v. Jacob, 63 Cal. 73 (1883); Consolidated 
Channel Co. v. Central Cac. R.R., 51 Cal. 269 (1876). Although 
the courts have not held the subdivision unconstitutional, they 
have invoked the constitutional doctrine of pu blic use to pre
vent any takings under the subdivision. The only possible ap
plication of the subdivision might have been under the former 
Placer Mining District Act (PUB. RES. CODE §§ 2401-2512, re
pealed Cal. Stats. 1953, Ch. 1365). See Black Rock Placer Mining 
Dist. v. Summit Wafer & Irr. Co., 56 Cal. App.2d 513, 133 P.2d 
58 (1943). Although the repeal of that act did not affect the 

existence or powers of any district previously organized pursuant 
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to the repealed act, there are no such districts presently report
ing' financial transactions to the State Controller. See CAL. 
STATE COr.'TROLLER, FINANCIAL TRANSACTIONS CONCERNING 
SPECIAL DISTRICTS IN CALIFORNIA (1965-66). The repeal of 
subdivision 5 does not, of course, affect in any way the power 
of the appropriate public entity to provide a byroad where 
necessary or desirable under the Street Opening Act of 1903. 
See STs. & Hwys. CODE §§ 4008, 4008.1, 4090 . 

Subdivision 6 
Subdivision 6 is superseded by Sections 4008, 4008.1, and 

4120.1 of the Streets and Highways Code. These sections pro
vide a procedure for the establishment of byroads-roads, open 
to public use, that furnish access to an existing public road from 
or primarily from otherwise isolated property-under the 
Street Opening Act of 1903. Private persons have no right to 
condemn property for byroads. The former law was unclear 
because there was no case precisely on point. See General Petro-

. leum Corp. v. Hobson, 23 F.2d 349 (1927) (prospecting for oil 
not a use listed in Section 1238); City of Sierra Madre v. Superior 
CoUTt, 191 CaL App.2d 587,12 Cal. Rptr. 836 (1961) (land devel
oper not authorized to bring condemnation action in name of 
city). Cf Linggi v. Garovotti, 45 Ca1.2d 20, 286 P.2d 15 (1955) 
(private individual may condemn sewer easement over prop
erty adjoining his). See also Sherman v. Buick, 32 Cal. 241 (1867) 
("byroad" a public use for which county could acquire prop· 
erty). A private person may request the appropriate public 
authority to condemn for a byroad on his behalf. See STS. & 
HWYs. CODE § 412Q.l. 

Subdivision 7 
The authority granted in subdivision 7 to condemn for tele

graph, telephone, radio, and wireless (and by implication other 
forms of communication) lines, systems, and plants to a consid
erable extent duplicated other provisions. ("Wireless" duplicat
ed "radio," the former being the word preferred in British 
usage. See WEBSTER'S THIRD NEW INTERNATIONAL DICTION-
ARY 1872, 2624 (1961).) . 

The state has a teletype system (COVT. CODE §§ 14710,14711) 
and the Department of Justice maintains a statewide telecom· 
munication system for the use of law enforcement agencies 
(GoVT. CODE § 15152). In addition, the Department of General 
Services is authorized to acquire, construct, and maintain com
munications systems and facilities available to all pllblic agen-
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cies in the state. GoV!. CODE § 14931. The state may exercise 
the -ppwer of eminent domain on behalf of these uses and any 
other communication purpc;~. for which appropriations are 
made. GoV!. CODE § 15853. 

Cities, counties, and cities and counties, as municipal corpora
tions, may establish and operate public works to pro .... ide their 
inhabitants with telephone service or other means of communi
cation. PuB. UTIL. CODE §§ 10001-10004, 10101; GoV!. CODE
§§ 25350.5, 37350.5, 39732, 39790, 39792; STS. & Hwys. CoDE 
§§ 5101 (e), 5102. Moreover, municipal utility districts may be 
formed to provide their members with telephone service or 
other means of communication. Pun. UTIL. CODE § 12801. 
These districts are empowered to exercise eminent domain to 
provide and maintain the facilities necessary to afford their 
members the requisite means of communication. PUB. UTIL. 
CoDE §§ 12703, 12771. 

Private communications companies may continue to con
demn only if they are public utilities. Telephone and telegraph 
companies are public utilities that are strictly regulated by the 
Public Utilities Commission. Pun. UTIL. CoDE §§ 216, 1001. 
These companies may exercise the power of eminent domain to 
take land for almost any purpose that would facilitate communi
cation by telephone and telegraph. See PUB. UTiL. CODE §§ 233-
236,616,617. Such exercise is a public use. San Diego Gas & 

Elec. Co. v. Lux Land Co., 194 Cal. App.2d 472,14 Cal. Rptr. 899 
(1961). It should be noted that these utilities may use the public 

highways for the creation and maintenance of telephone and 
telegraph lines and the fIxtures necessary thereto. PUB. UTIL. 
CoDE § 7901. See also Pacific TeL & TeL Co. o. City & County 
olSon Francisco, 51 Cal.2d 766,336 P.2d 514 (1959) (construc
tion by utilities amounts to state franchise); STS. & Hwys. CODE 
§§ 117,5101 (e) (location of structures of fIXtures in public rights 
of way); federal "Post Roads Act" (discussion in 1 P. NICHOLS, 
EMINENT DOMAIN § 2.15 (1964)). 

Subdivision 8 
Insofar as subdivision 8 authorized condemnation by public 

entities, it was unnecessary. Cities have general condemnation 
authority for connection to sewer systems. E.g., GoV!. CODE 
H 37350.5, 38900, 40404. See also GoV!. CODE §§ 39040, 54340, 
55003; HEALTH & SAF. CODE §§ 5001, 5008. Counties also have 
general condemnation authority for connection to sewer sys
tems. E.g., GoV!. CODE §§ 25350.5,25825. See also HEALTH & 
SAF. CODE §§ 4740, 4760 (county sanitation districts). The au-
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thority of an incorporated village or town to condemn for sewer 
purptlses is the same as that of a city. See Govr. CODE § 20 
("city" includes "incorporated town"). 

Unincorporated towns, villages, a~rl small settlements have 
no authority to condemn, but there are a number of methods 
by which sewer service can be provided in these areas. For 
example, the county may condemn for a sewer system on their 
behalf. Govr,CODE § 25825. The county may form a county
sanitation district on their behalf. HEALTH & SAF. CODE § 4711. 
A city may form an improvement district on their behalf. 
HEALTH & SAF. CODE § 4614.4. A sewer maintenance district 
may be formed. HEALTH &Saf. CODE § 4870. In addition; 25 
persons in any county may form a sanitary district with the 
power to condemn for sewage. HEALTH & SAF. CODE § 6514. A 
municipal utility district may be formed. PUB. UTIL. CODE 
§§ 12703, 12771. 

The authority of the state and of any college or university to 
condemn for sewage from its buildings is continued elrewhere. 
The state may condemn for any state purpose. Govr. CODE 
§ 15853. The University of California, the state college system, 
and nonprofit higher education institutions may condemn prop
erty necessary to carry out any of their functions. EDUC. CODE 
§§ 23151, 23619, 30051. See also the Comment to subdivision 2 
supra. 

Under prior law, private persons were authorized to con
demn for the connection of buildings with city or county sewer 
mains. See Linggi v. Garoootti,45 Ca1.2d 20, 286 P.2d 15 (~955). 
This authority is not continued. Instead, a private person may 
request the public entity that operates the sewer system in his 
vicinity to make the connection for him and to condemn an 
easement or other property if needed for that purpose. See 
HEALTH & SAF. CODE § 4967. A sewer system corporation, as a 
public utility, is authorized to condemn property. See PUB. 
UTIL. CoDE § 624. 

Subdivision 9 
Subdivision 9, which was enacted in 1891, is obsolete. Traction 

engines and road locomotives-essentia)ly steam-powered 
locomotives which ran on wheels rather than tracks-have long 
been considered collector's items. See J. CLYMER. ALBUM OF 
HISTORICAL STEAM TRACTION ENCINES (1949); Fisher, Road 
Locomotives in AMERICAN INSTITUTE OF NEW YORK CrIT, 31ST 
ANNUAL REPORT at 877 (1870-71); F. GILLFORD, THE TRAC
TION ENGINE 1843-1936 (1952). 
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Subdivision 10 
Subdivision 10 is superseded by Section 615 of the Public 

Utilities Code which grants the power of eminent domain to 
pipeline corporations. See the Comment to Section 615. 

Subdivision 11 
Subdivision 11 is repealed as unnecessary. 
The authority of public entities to condemn for quarrying is

not affected by the repeal of subdivision 11 and is continued in 
other provisions. Eg., GoVT. CODE § 39793; STS. & HWYs. CODE 
P04(c). . 

The authority oflogging railroads to condemn is valid only to 
the extent that the railroads are common carriers. See Great 
Northern Ry. v. Superior Court, 126 Cal. App. 575, 14 P.2d 899 
(1932); cf CAL. CONST., Art. I, § 14 (last sentence); This author
ity is continued in Public Utilities Code Section 611. 

Byroads servicing private lumbering or quarrying property 
may no longer be condemned by private persons. See former 
subdivision 6 supra. Cf STs. & Hwys. CODE §§ 4008.1, 4120.1. 

Insofar as quarrying, logging, and lumbering are businesses 
carried on by private persons for private profit, the attempt to 
grant the right to condemn for rights of way servicing those 
businesses is of doubtful constitutionality and is not continued; 
See former subdivision 4 supra (logging). Cf former subdivi
sion 5 and Comment thereto supra (mining). -

Subdivision 12 
Subdivision 12 is superseded in whole by other provisions. 

Where other sections authorize the acquisition of "property," 
the authorization subsumes particular types of property, such as 
those mentioned in subdivision 12: canals, reservoirs, dams, dit
ches, flumes, aqueducts, pipes, outlets, buildings, and "all other 
improvements." See CODE Cry. PROC. §§ 1230.070, 1240.040, 
1240.050. 

Subdivision 12 authorized condemnation for generating and 
transmitting electricity to supply power, light, and heat to in
dividuals and corporations, both public and private. This grant 
of authority duplicated, and was broader than, that found in 
subdivision 13. 

The power oflocal public entities to condemn for these pur
poses is continued in other sections. E.g., STs. & Hwys. CODE 
§§ 5101 (e), 5102,10010, 101OO(b) ,10101-10102 (cities and coun
ties); GOVT. CODE §§39732, 3979O-J9792 (cities); PUll. UTIL. 
CODE § 10002 (municipal corporation). 
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'Pte power of special districts to condemn for the purposes 
listed' above also is continued in other sections. E.g., PUB. UTIL. 
CODE §§ 12703, 12801 (municipal utility district), 16404, 16461 
(public utility district); WATER CODEffi 22115,22456 (irrigation 
districts). See also PuB. UTIL. CODE §§ 8101-8134 (joint opera
tion by irrigati.on district and public utility); GOVT. CODE 

. §§ 553~67 (joint city, county, sanitation district project for 
electric lines). 

The power of private persons generally to condemn is not 
continued. However, a public utility may condemn to generate 

• and transmit electricity for the purposes listed above. See PUB. 
UTIL. CODE § 612. 

1n addition, insofar as railroads and "tramways" are common 
carriers, their authority to condemn in aid of their operations is 
continued in Public Utilities Code Sections 611 and 621. 

Subdivision 13 
Subdivision 13 is superseded in whole bv provisions of other 

sections. Where other sections authorize the acquisition of 
"property," the authorization subsumes particular types of 
property, such as those mentioned in subdivision 13: electric 
lines, works or plants, lands, buildings, rights of any character 
in water, or "any other character of property." See CoDE CIV; 
FROC. §§ 1230.070, 1240.040, 1240.050. . 

Insofar as subdivision 13 specifically authorized takings for 
future use, it is continued in the Eminent Domai.il Law; the 
authority to condemn for a particular purpose includes author
ity to condemn for the proper development and control of that 
purpose at the time of the taking of the property as well as in 
the future. CODE CIV. PROC. § 1240.210. See also Code Civ. Proc. 
§ 1240.220 for limitations on acquisition for future use. 

Subdivision 13 authorized condemnation for generating, 
transmitting, and distributing electricity to supply power, light, 
and heat to local public entities or their inhabitants. This grant 
of authority duplicated, and was narrower than, that found in 
subdivision 12. For a listing of statutes authorizing condemna
tion for these purposes, see Comment to subdivision 12 supra. 

Subdit:ision 14 
Subdivision 14 is unnecessary because all public entities that 

operate cemeteries have specific authority to condemn for 
cemetery purposes. The state's authority appears in Govern
ment Code Section 15853. The cities' authority appears in Cov
ernment Code Section 37350.5. See also HEALTH & SAF. CODE 

j 
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§ 37681. The authority of public cemetery districts is in Health 
and: Safety Code Section 8961. Private cemeteries are not au
thorized to condemn property. See HEALTH & SAF. CoDE· 
§ 8500. 

Subdivision 15 
Subdivision 15 is superseded by Sections 14770 and 53030 of 

the Government Code. 

Subdivision 16 
Subdivision 16 is obsolete and merely duplicates other specific 

grants of condemnation authority. 
All public entities that might utilize the power of eminent 

domain for fair or exposition purposes are specifically granted 
the power of eminent domain. Specific grants are made to the 
state (GoVT. CODE § 15853), cities (GoVT. CODE § 37350.5; see 
also GoVT. CODE § 50331), counties (GOVT. CODE § 25350.5; see 
also GOVT. CODE §§ 25900-25908), district agricultural associa
tions (GOVT. CODE § 15853; scc also &A ... Gnr~ CODE ~ 4051} , and 
citrus fruit fairs (GOVT. CODE § 15853; see also AGRI. CODE 
§4701). Private fair corporations (e.g., CIvIL CODE § 620) do 
not have the power of eminent domain. 

With the repeal in 1949 of all special constitutional grants in 
aid of private expositions, subdivision 16 became obsolete. (The 
subdivision was enacted in 1911, apparently as a grant of emi
nent domain power to the Panama-Pacific International Exposi
tion Company. See former CAL. CONST., Art. Xl, § 8a.) But see 
County 0/ Alameda v. Meadowlark Dairy Corp.,2?:l Cal App.2d 
SO, 38 Cal. Rptr. 474 (1964) (subdivision 16 relied upon to au
thorize condemnation by a county for fair purposes on the theo
ry that the Constitution grants to counties a tax-exempt status 
which is a "thing of value ... authorized by the Constitution" 
within the meaning of subdivision 16). However, subdivision 16 
is no longer necessary because counties now have a specific 
grant of condemnation authority. Govr. CODE § 25350.5. See 
also GOVT. CODE §§ 25900-25908. 

Subdivision J 7 
Subdivision 17 is in part discontinued and in part superseded 

by provisions of other sections. Where other sections authorize 
the acquisition of "property," the authorization subsumes par
ticular types of property, such as those mentioned in subdivision 
17: works or plants, lands, buildings, and all other improve
ments, rights of any nature in water, or property "of any charac-
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ter necessary for the purpose.» See CODE CIV. PROC. 
§§ 1230.070, 1240.040, 1240.050. The authority to condemn for a 
particular purpose includes the authority to condemn all prop
erty necessary for the proper development and control of that 
purpose at the time of the taking of the property, as well as in 
the future. CODE CIV. PROC. §§ 1240.210, 1240.220. 

The authority granted by subdivision 17 to condemn property 
necessary for generating, transmitting, distributing, and supply-
ing refrigeration to any county, city and county, incorporated 
city or town, or irrigation district, or the inhabita!lts thereof is 
not continued. Thc provision has no apparcnt present applica
tion. There is no statute regulating the incorporation or opera
tion of "refrigeration" companies. Hence, there is no need to 
continue a general condemnation authority for refrigeration. 
Insofar as a railroad company, for example, supplies "refrigera
tion" in connection with the transportation of property (see 
PUB. UTIL. CODE §§ 209, 210), it can condemn necessary prop
erty under Public Utilities Code Section 611. 

The authority granted by subdivision 17 to public entities to 
condemn property necessary for generating, transmitting, dis
tributing, and supplying gas, heat, and power is conti11ued in 
other sections. Eg., STS. & Hwys. CODE §§ 5lOl{i), 5102 (Im
provement Act of 1911-gas), 10010, 10000{c), 10101-10102 
(Municipal Improvemcnt Act of 1913-gas, hcat, powcr); 
GOVT. CODE §39732 (cities-gas, heat, power); PUB. UTiL. 
CoDE §§ 10002 (municipal corporation-heat, power), 12703, 
12801 (municipal utility districts), 16404, 16461 (public utility 
districts). See also Comments to subdivisions 12 and 13 supra, 
relating to electrical power. For the authority of irrigation dis
tricts to condemn for electrical power, see Comments to sub
divisions 12 and 13 supra. 

The authority granted by subdivision 17 to private persons to 
condemn property necessary for generating, transmitting, dis
tributing, and supplying gas, heat, and power is continued to the 
extent the private person is a public utility. See Comments to 
subdivisions 12 and 13 supra for power of electrical corporations 
to supply electrical power. A gas corporation (see PUB. UTII
CODE § 222) may condemn property (PUB. UTIL. CODE § 613) 
for its gas plant (PUB. UTiL. CODE § 221). See also 15 U.S.C. 
§ 717 (I}{h) (1964) (Natural Gas Act-condemnation by public 
utility in interstate commerce). A heat corporation (see PUB. 
UTIL. CODE § 224) may condemn property (PUB. UTII- CODE 
§ 614) for its heating plant (PUB. UTIL. CODE § 223). 

----------------. __ .-. _. 
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Subdivision /8 
Subdivision 18 is superseded by Code of Civil Procedure Sec

tion 1240.050, providing general authority to condemn property 
necessary for protective purposes. This general authority per
mits condemnation to provide for the culture and growth of 
trees along highways without the 3OO-foot limitation formerly 
found in subdivision 18. Under Code of Civil Procedure Section -
1240.050, a condemnor may take any property "necessary" for 
protective purposes. See also STs. & Hwys. CODE § 104(f) (au
thorizing the taking of property by the Department of Public 
Works). . 

Subdivision 19 
Subdivision 19 duplicated authority found elsewhere in the 

codes to condemn for fish conservation purposes. The power of 
state agencies to condemn is found in the general authorization 
of Government Code Section 15853 and the more specific grants 
to specific agencies. E.g., WATER CODE §§ 253, 11900; FISH & 
GAME CoDE §§ 1120, 1301, 1345, 1348. See State v. Natomas 
Co., 239 Cal App. 2d 547, 49 Cal. Rptr. 64 (1966). Thc authority 
of counties to condemn is found in Government Code Section 
25350.5. See also FISH & GAME CODE §§ 1150 and 13100. The 
authority of special districts, if any, is to be found in their par
ticular authorizing grants. See. e.g .• Monterey County Flood 
Control & Water Conseroatioll Di.st. o. Hughes, 201 Cal. App.2d 
197, 20 Cal. Rptr. 252 (1962), in which the district's power to 
condemn for recreational purposes was upheld based upon a 
general condemnation power in its authorizing statute plus pol
icy statements in the Water Code that fish and wildlife values, 
both economic and recreational, were to be given consideration 
in any flood control or water conservation program. Private 
persons do not have the right to condemn for fish conservation 
purposes. 

Subdivision 20 
Subdivision 20 is superseded by provisions conferring ade

quate condemnation authority on all public entities authorized 
to operate airports. See Govr. CODE §§ 26020 (counties), 50470 
(cities, counties, cities and counties); PUB. UTIL. CODE H 21633 
(state), 22553 (airport districts); HAIlB. & NAV. CODE APP. 1, 
§§ 4, 5, 27 (West Supp. 1967) (San Diego Unified Port District). 
Insofar as subdivision 20 may have authorized condemnation for 
airport purposes by private persons (see 9 OPS. CAL. ATTY. 
GEN. 187 (1947», it is not continued. 
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Subdivision 21 
Su1ldivision 21 was unnecessary because it merely duplicated 

express grants of the power of eminent domain given the agen
cies engaged in slum clearance and low-rent housing by other 
statutes. Thus, housing auth(,rities, which may be activated 
within any city or county, may condemn property for slum 
clearance, construction of low-cost housing, or construction of _ 
farm labor camps. HEALTH & SAF. CODE §§ 34240, 34325, 
36059 (i). See also HEALTH & SAF. CODE §§ 34874, 34875, 34879 
(limited dividend housing corporations). The addition of Sec
tions 35167-35171 to the Health and Safety Code to grant con
demnation authority to community land chest corporations 
(nonprofit corporations formed under Health and Safety Code 
Sections 35100-35237 to provide "housing in rural and suburban 

. areas for families of low income") provides all of the agencies 
covered by subdivision 21 with adequate condemnation author
ity. 

Subdivision 22 
Subdivision 22 is superseded by Section 622 of the Public 

Utilities Code. 

§ 1238.1 (repeoled). Offstreet parking 
1238.1. Subject to the provisions of this title, the right of eminent 

. domain may be exercised in behalf of the following public uses: 
1. Off-street parking. Off·street motor vehicle parking places, in

cluding property necessary or convenient for ingress thereto or egress 
therefrom, c5tablished by any city or city and county for public use. 

Comment. Section 1238.1, which applied only to cities and to 
the City and County of San Francisco, has been repealed as 
unnecessary. Cities are authorized to acquire property for park
ing facilities by numerous other statutes. Some of these authori
zations contain express powers of condemnation. E.g., COvf. 
CODE H 54031,54341 (offstreet revenue-producing parking); 
STs. & Hwys. CODE §§ 4090 (a) , (b) (offstreet parking authori
zations), 31506 (d) (offstreet vehicle parking districts), 
35108 (j) (offstreet parking districts), 32802 (b) (offstreet parking 
authorities). Other statutes merely provide for acquisition of 
the necessary property. E.g., GOVT. CODE §§ 37353 (al (offstreet 
parking), 54061 (offstreet stadium-coliseum parking); STS. & 
HWYs. CODE § 36000 (a) (offstreet business area parking facili
ties). However, these latter statutes are both augmented and 
supplemented by Government Code Section 37350,5 (general 
grant of condemnation authority). Cf City of A1laheim v. 
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Michel, 259 Cal. App.2d 835, 66 Cal. Rptr. 543 (1968). Thus, 
reteqtion of Section 1238.1 would add nothing to the condemna
tion authority given cities by other statutes. 

§ 1238.2 (repealed). Formers' free market 
1238.2. Subject to the provisions of this title, the right of eminent 

domain may be exercised in behalf of the following public uses: 
1. Farmers' Free Market. Contiguous property at one site necessary

for the establishment of a farmers' free market solely for the vending 
of fresh fruits and vegetables, including property necessary or conven
ient for ingress thereto or egress therefrom may be acquired under 
this title for a public use by a county or city and county whose average 
population per square mile is more than ten thousand persons. 

Comment. Section 1238.2, which applied only to the City and 
County of San Francisco, has been repealed as unnecessary. The 
section obviously was intended to facilitate a particular acquisi
tion. See Govr. CODE §§ 25350.5, 37350.5 (general grant of con
demnation authority). 

§ 1238.3 (repealed). Nonprofit hospitals 
l238.3. Subject to the provisiOns of this title, the right of eminent 

domain may be exercised in behalf of the following public uses: 
1. Property immediately adjacent to and necessary for the opera

tion or expansion of a nonprofit hospital then in existence and engaged 
in scientific research or an educational activity and the acquisition of 
which has been certified as necessary by the Director of the State 
Department of Public Health, except that property devoted to use for 
the relief, care. or treatment of the spiritual. mental, or physical illness 
or ailment of humans shall not be taken under this section. 

2. As used in this section, "nonprofit hospital" means any hcalth 
center or genera\, tuberculosis, mental, chronic disease, or other type 
of hospital holding a license in good standing issued under the provi
sions of chapter 2 of Division 2 of the Health and Safety Code and 
owned and operated by a fund, foundation or corporation. no part of 
the net earnings of which inures, or may lawfully inure, to the benefit 
of any private shareholder or individual. 

Comment. Section 1238.3 is superseded by Section 1421 of the 
Health and Safety Code. 

§ 1238.4 (repealed) . Public assembly facilities 
1238.4. Subject to the provisions of this title, the right of eminent 

domain may be exercised in behalf of the following public uses: 
Public Assembly Facilities,,:;> 

- (Public buildings and grounds for convention and exhibition hall~, 
trade and industrial centers, auditoriums, opera houses, music halls 
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and centers, and related facilities for public assembly including off
streetmotor vehicle parking places and property necessary or conven
ient fOr ingress thereto or egress therefrom. 

Comment. Section 1238.4 was added to the Code of Civil 
Procedure in 1955, apparently to authorize counties to con
demn for the purposes listed. Compare Government Code Sec
tion 25351.3 (a), enacted sim ultaneousl y with Section 1238.4, 
granting counties the authority to construct and acquire land. 
for such public assembly facilities. For this purpose, Section 
'1238.4 is repealed as no longer necessary, for a county may 
condemn for any proper county function. GOVT. CODE 
f 25350.5. 

To the extent that Section 1238.4 may incidentally have au
thorized other entities to condemn for the purposes listed, it is 
superseded by other sections. Generally, the state may con
demn for public buildings and grounds for any of its activities. 
See Comment to subdivision 2 of former CODE Cry. PROC. 
§ 1238. It should be noted, however, that the Department of 
Commerce may not exercise the power of eminent domain on 
behalf of California World Trade Centers. GOVT. CODE § 8324. 

Cities may condemn land for public assembly and convention 
halls as well as for public buildings and grounds generally. 
GOVT. CODE § 37501. See Comment to subdivison 3 of former 
CoDE CIV. PROe. § 1238. In addition, cities (and counties) may 
construct exhibition halls, historical museums, and art galleries. 
GOVT. CODE § 50331. The power of eminent domain is available 
for these purposes. GOVT. CODE § 37350.5. 

District agricultural associations and citrus fruit fairs (and 
counties) may construct recreational and cultural facilities of 
general public interest. Bus. & PROF. CODE § 19630.5. For a 
compilation of statutes authorizing the power of eminent do
main for fair and exposition purposes, see Comment to subdivi
sion 16 of former CODE CIV.PROe. § 1238. 

Although public assembly facilities are a public use (see, 
e.g., County of Los Angeles v. Anthony, 224 Cal. App.2d 103,36 
Cal Rptr. 308, cert. denied, 376 U.S. 963 (1964)1 private persons 
may not condemn for that use. See former CIVIL CODE § 1001 
and Comment thereto. 

The authority contained in former Section 1238.4 to condemn 
for offstreet parking that services public assembly facilities is 
repealed because it duplicates broader and more general au
thority to condemn for offstreet parking. See Comment to 
former CODE CIV. PROC. § 1238.1. 

The authority contained in former Section 1238.4 to condemn . 
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for access to public assembly facilities is repealed as necessary. 
The tight to condemn for public assembly facilities has inherent 
in it the right to provide for ingress to and egress from the 
facilities. See CoDE ClV. PROC. § 1240.050. 

o§ 1238.5 (repealed). Irrigation 
1238.5. Irrigation is a public use in behalf of which the right of 

eminent domain may be exercised pursuant to this title. 

Comment. Section 1238.5, declaring irrigation to be a public 
use, is repealed as unnecessary. All public entities authorized to 
supply irrigation to the public have adequate independent au
thority to condemn for that purpose. See Comment to former 
CODE ClV. PROC. § 1238, subdivision 4 (irrigation generally, and 
for various specific purposes, declared to be a public use). Irri
gation is a public use only so long as it is offered to the public. 
See Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cat 
App. 556, 178 P. 150 (1918). Private persons may not condemn 
for this purpose. See former CIVIL CODE § 1001 and Comment 
to that section. However, a mutual water company does have 
the power of eminent domain for irrigation purposes. See PuB. 
UTlL. CODE § 2729 and the Comment to that section. 

§ 1238.6 (repealed). Protection, preservbtion or reclamation of 
land against overllow or incursion of wa
ter 

1238.6. Subject to the provisions of this title. the right of eminent 
domain may be exercised in behalf of the following public uses: 

1. Protection, preservation, or reclamation of land, whether cov
ered or uncovered by water, against the overflow or incursion of water 
or the threat thereof, or against the effects of subsidence of the surface 
of said land, as by constructing levees or by filling, diking, draining or 
other appropriate remedial method. 

Comment. Former Section 1238.6 was enacted in 1957 to de
clare as a public use the protection, preservation, and reclama
tion oflands subject to flooding or subsidence. This declaration 
is no longer necessary because the schcme of the Eminent Do
main Law is to eliminate a listing of general public uses and to 
rely instead on spccific legislative authorizations to condemIL 
See the introductory portion of the Comment to former CODE 
ClV. PROC. § 1238. Generally speaking, the state (GOVI'. CODE 
~ 15853), cities (GOVT. CODE §37350.5), and counties (GOVT. 
CODE § 25350.5) mrly condemn for any of their functions. Spe
cial districts may condemn if expressly authorized to do so. 

J 
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Priyate persons may not condemn for this purpose. 
Specific authority for the above·named entities to preserve, 

protect, and reclaim lands subject to flooding or subsidence can 
be found in numerous sections. See, e.g., WATER CODE §§ 12579, 
12861 (flood control policy declaration), 8300-8304 (flood con
trol by Department of Water Resources), 8.500-8596, 8619 (flood 
control by Reclamation Board), 8000-8061 (flood control by 
cities), 8100 (flood control by counties), 8110 (flood control by
county-formed districts), 50930 (flood control by reclamation 
districts}, 70150 (flood control by protection districts). See also 
HEALTH & SAF. CODE §§ 4602.4(e), 4627 (flood control by mu
nicipal utilities); Covr. CODE §§ 25680-256$4 (flood control by 
counties); PUB. REs. CODE §§ 3315-3347 {land subsidence in oil 
and gas pool areas}, 6303 (flood control policy declaration). 

The authority granted in former Section 1238.6 overlaps the 
authority of governmental entities to condemn for drainage, 
land reclamation, stream improvements, and sewerage. For 
compilations of these statutes, see Comments to subdivisions 3, 
4, and 8 of former CODE CIV. PROC. § 1238. 

§ 1238.7 (repealed). Earth fill source 
1238.7. Subject to the provisions of this title, the right of eminent 

domain may be exercised in behalf of the follOWing public uses: 
1. Property as a source of earth fill materiai for use in the develop

ment of a school site by a school district whkh is situated wholly or 
partly within a city or city and COlli.,.t)' having in excess of 750,000 
population and an average population per square mile of more than 
4,500 persons. 

Comment. Section 1238.7 is repealed as unnecessary since 
Section 1047, which is added to the Education Code, pennits 
condemnation of any property necessary to carry out the func
tions of the district and, therefore, would permit condemnation 
of an earth fill source. See also CODE CPl. PROC. §§ 1230.070, 
1240.040, 1240.050. 

§ 1239 (repeoled). Classification of estates and rights subject 
to be taken 

1239. The following is a classification of the estates and rights in 
lands subject to be taken for public use: . 

1. A fcc simple, when taken for public buildings or grounds, or for 
permanent buildings, for reservoirs and dams, and permanent flood
ing ocCasioned tbereby, or for an outlet for a flow, or a place for tbe 
deposit of debris or tailings of a mine, or for the protection of water 
bearing hinds from drought therefrom of any character whatsoever 
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from any adjacent lands. 
2." Except as provided in subsections 3 and 4, or specifically in any 

other statute, an easement, when taken for any other use; provided, 
however, that when the taking is by a municipal corporation, and 1: 
for the purpose of constructing, equipping, using, maintaining or 0Pel

ating any works, road, railroad, tramway, power plant, telephone line, 
or other necessary works or structures, for the preparation, manufac
ture, handling or transporting of any material or supplies required in _ 
the construc tion or completion by such municipal corporation of any 
public work, improvement, or utility, a fee simple may be taken if the 
legislative body of such municipal corporation shall, by resolution, 
determine the taking thereof to be necessary; and provided, further, 
that, when any land is taken for the use of a by·pass, or drainage way, 
or overflow channel. or a levee, or an embankment, or a cut required 
by the plans of the California Debris Commission referred to in that 
certain act of the Legislature, entitled "An act approving the report 
of the California Debris Commission transmitted to tlle Speaker of the 
House of Representatives by the Sectetary of War on June '1:l, 1911, 
directing the approval of plans of reclamation along the Sacramento 
River or its trlbumries or uporr the ~.vd..."1lP l!tnds :::.dj:lCent to said river, 
directing the State Engineer to procure data and make surveys and 
examinations for the purpose of perfecting the plans contained in said 
report of the California Debris Commission, and to make reports 
thereof, making an appropriation to p~y the expenses of such examina
tions and surveys, and creating a Reclamation Board and defining its 
power," approved December 24,1911; or all)' modif:c~tions or amend
ments that may be adopted to the same, either a fee sinlple or ease
ment may be taken as a reclamation board shall by resolution 
determine may be necessary. Such resolutiun shall be conclusive evi
dence that a taking ofthe fee simple or easement, as the case may be, 
is necessary. 

3. The right of entry upon and occupation oflands, and the right to 
take therefrom such earth, gravel, stones, trees, and timber as may be 
necessary for some public use. 

4. When the property is taken by any mutual water system, county, 
city and county, or incorporated city or town, or a municipal water 
district, or other political subdivision, regardless of the use, a fee sim
ple may be taken if the legislative or other governing body of such 
mutual water system, county, city and county, or incorporated city or 
town, or municipal water district, or other political subdivision, shall, 
by resolution, determine the taking thereof in fee to be necessary. 
Sneh resolution shall be conclusive evidence of the necessity for the 
taking of the fee simple. Where the fee is taken, the decree of condem
nation shall specifically provide for the taking of a fee simple estate. 

The provisiom of this subsection shall not be applicable where the 
property is taken under the authority conferred by subsection 1 
hereof. 

Comment. Section 1239 is superseded by Section 1240.040 of 

J 
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the .Code of Civil Procedure. A background study, prepared for 
the J:aw Revision Commission, on Section 1239 is published as 
Taylor, The Right to Take-The Right ta Take the Fee or Any 
Lesser Interest, 1 PAC. L.J.555 (1970). 

§ 1239.2 (repealed). Airspace ar air easement 
1239.2. Airspace above the surface of property or an air easement. 

in such airspace may be acquired under this title by a county, city or 
airport district if such taking is necessary to protect the approaches of 
any airport from the encroachment of structures or vegetable life of 
such height or character as to interfere with or be hazardous to the 
use of such airport 

Comment. The substance oHormer Section 1239.2 of the Code 
of Civil Procedure is continued in Public Utilities Code Section 
21652. 

§ 1239.3 (repealed). Airspace or air easement; taking near air
port to provide inierference-free area 

1239.3. Airspace above the surface of property or an air easement 
in such airspace may be acquired under this title by a county, city, port 
district, or airport district if such taking is necessary to provide an area 
in which excessive noise, vibration. discomfort. inconvenience or in
terference with the use and enjoyment of real property located adja: 
cent to or in the vicinity of an airport and any reduction in the market 
value of real property by reason thereof will occur through the opera
tion of aircraft to and from the airport. 

Comment. The substance of former Code of Civil Procedure 
Section 1239.3 is continued in Public Utilities Code Section 
21652. 

§ 1239.4 (repealed). Airspace or air easement; uses reserved to 
property owner; acquisition in fee 

1239.4. Where necessary to protect the approaches of any airport 
from the encroachment of structures or vegetable life of such a height 
or character as to interfere with or be hazardous to the use of such 
airport. land adjacent to. or in the vicinity of. stich airport may bc 
acquired tinder this title by a county. city or airport district reserving 
to the former owner thereof an irrevocable free license to usc and 
occupy such land for all purposes except the erection or main tenanee 
of structures or the growth or maintenance of vegetable life above a 
certain prescribed height or may be acquired by a county. city or 
airport district in fee. 

Comment. The substance of former Section 1239.4 of the Code 
of Civil Procedure is continued in Public Utilities Code Section 

___ i 
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21652. The right under former Section 1239.4 to take a fee inter
est en. a fee with an "irrevocable free license" reserved to the 
original owner is continued under Section 21652 of the Public 
Utilities Code which permits the taking of a fee or any lesser 
interest. See also CODE CIV. PROC. §§ 1240.040, 1240.050. 

§ 1240 (repealed). Properly subject to be taken 
. 1240. The private property which may be taken under this title • 

includes: 
I. All real property belonging to any person; 
2. Lands belonging to this state, inciuding tide and submerged 

lands, not within the corporate liinits of any city, or city and county, 
or to any county, incorporated city, or city and county, village or town, 
not appropriated to some public use; provided, that all 16th and 36th 
sections, both surveyed and unsurveyed, owned by the state or the 
United States, which may now or may hereafter be included within 
the exterior boundaries of a national reservation, or of a reserve, or 
within the exterior boundaries of lands withdrawn from public entry, 
shall be and hereby are withheld from the eper2tioD of this title and 
shall not be condemned as against the state or the United States; 

3. Property appropriated to public use; but such property shall not 
be taken unless for a more necessary public use than that to which it 
has already been appropriated; provided, that where any such prop
erty has been so appropriated by any individual, firm or private corpo
ration, the use thereof fer a state highway or a public street or highway 
of the state, or a county, city and county, or incorporated city or town, 
joint highway district, or the use thereof by the state or a county, city 
and county, incorporated city or town,joint hlghway district, or irriga
tion or municipal water district, for the same public purpose to which 
it has been so appropriated, or for any other public purpose shall be 
deemed more necessary uses than the public use to which such prop
erty has already been appropriated; and provided further, that where 
property already appropriated to a public use or purpose, by any 
person, firm or private corporation, is sought to be taken by the state, 
a county, city and county, incorporated city or town, joint highway 
district, irrigation or municipal water district, for another public use 
or purpose, which is consistent with the continuance of the use of such 
property or some portion thereof for such existing purpose, to the 
same extent as such property is then used, or to a less or modified 
extent, then the right to use such property for such proposed public 
purpose, in common with such other use or purpose, either as then 
existing, or to a less or modified extent, may be taken by the state, such 
county, city and county, incorporated city or town, jOint highway 
district, or irrigation or municipal water district, and the court may fix 
the terms and conditions upon which such property rna)' be so taken, 
and the manner and extent of the use thereof for each of such public 
purposes, and may order the removal or relocation of any structures, 
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or improvements therein or trerem, so iarssllllW re required by such 
common use. But property appropriated to the use of any county, city 
and county, incorporated city or town, or mUnicipal water district, 
may not be taken by any other county, city and county, incorporated 
city or town, or municipal water district, while such property is so 
appropriated and used for the public purposes for which it has been 
so appropriated. 

4. Property appropriated to any public use by any irrigation district, _ 
• may be taken by another irrigation district for another public use and 

purpose, which is consistent with the use of such property for such 
existing purposes to the same extent as such property is then used; 
provided, that the right to such limited use in common shail include 
the right to enlarge, change or improve the property so taken; pro
vided further, that such enlargement, change or improvement shall 
not interfere with the original use or any necessary extension or en
largement of such use. 

5. Franchises for any public utility, and all kinds of property of any 
nature whatsoever used, either during the existence of or at the termi
nation of said franchise, to supply and furnish the service of such 
public utility, but such frunchi:;e or property sh:lH not be tuk....~ except 
for a more necessary public use. 

6. All rights-of-way for any and all the purposes mentioned in Sec
tion 1238, and any and all structures and improvements on, over, 
across or along such rights-of-way, and the lands held or used in con
nection therewith shall be subject to be connected \vith, crossed, or 
intersected by or embraced within any other right·of-way or i,nprove
ments, or structures thereon. They shall also be subject to a limited 
use, in common with the owner thereof, when necessary; bnt such 
wes, crossings, intersections, and connections shall be made in man
ner most compatible with the greatest public benefit and least private 
injury. 

7. All classes of private property not ellUmerated may be taken for 
public use, when such taking is authorized by law. 

S. Proceedings to condemn lands belonging to this state are hereby 
authorized, and must be maintained and conducted in the same man
ner as are other condemnation proceedings provided for in this title; 
except, that in such proceedings the summons and a copy of the 
complaint must be served on the Governor, Attorney General, and the 
State Lands Commission of this state. 

Comment. Section 1240 is superseded by the provisions listed 
below. Unless otherwise indicated, the references are to the 
Code of Civil Procedure. 
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S~n 1240 New Prof;isions 
Subdivision 1 ................................... See §§ 1230.070, 1240.040 
Subdivision 2 .................................... See PUB. RES. CODE 

§8030 
Subdivision 3 .................................... See H 1240.510 et seq., 

1240.610 et seq.; see also 
§ 1230.080 

Subdivision 4 .................................... See § 1240.510 et seq.; 
see also § 1230.080 

Subdivision 5 .................................... See § 124O.6lO et seq.; 
see also §§ 1230.070, 
1240.040 

Subdivision 6 .................................... See § 1240.510 et seq.; 
see also H 1230.070, 
1240.040 

Subdivision 7 .................................... See §§ 1230.070, 1240.040 
Subdivision 8 .................................... {to be determined later] 

§ 1241 (repealed). Prerequisites 
1241. Before property can he taken, it must appear: 
1. That the use to which it is to be applied is a use authorized by law; 
2. That the taking is necessary to such use; provided, when the 

board of a sanitary district or the board of directors of an irrigation 
district, of a trrutsit district, of a rapid transit district, of a public utility 
district, of a county sanitation district, or of a water district or the 
legislative body of a county, city and county, or an incorporated city 
or town, or the governing board of a school district, shall, by resolution 
or ordinance, adopted by vote of two·thirds of all its members, have 
found and determined that the public interest and necessity require 
the acquisition, construction or completion, by such county, city and 
county, or incorporated city or town, or school district, or sanitary, 
irrigation, transit, rapid transit, public utility, county sanitation, or 
water district, of any proposed public utility, or any public improve· 
ment, and that the property described in such resolution or ordinance 
is necessary therefor, such resolution or ordinance shall be conclusive 
evidence; (a) of the public necessity of such proposed public utility or 
public improvement; (b) that such property is necessary therefor, and 
(c) that such proposed public utility or public improvement is 
planned or located in the roanner which will be most compatible with 
the greatest public good,and tl1elEest private injury; provided, that 
said resolution or ordinance shall not be such conclusive evidence in 
the case of the taking by any county. city and county, or incorporated 
city or town, or school district, or sanitary, irrigation, transit, rapid 
transit, public utility, county sanitation, or water district, of property 
located outside of the tcrritoriallimits thereof. 
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3. If already appropriated to some public use, that the public use of 
which it is to be applied is a more necessary public use; provided. that 
where such property has been so appropriated by any individual, firm 
or private corporation the use thereof for a public street 01" highway 
of the State. a county, city and county, or any incorporated city or 
town, or joint highway district, or the use thereof by the State, a 
county, city and county, or any incorporated city or town, or joint 
highway district, or a municipal water district or an irrigation district, 

. a transit district, a rapid transit district, a public utility district, or a • 
water district for the same purposes to which it has been appropriated 
or for any public purpose, shall be deemed a more necessary use than 
the public use to which such property has been already appropriated; 
and provided, further, that property of any character, whether al
ready appropriated to public use or not, including all rights of any 
nature in water, oy.'Ilcd by any person, finn or private corporation 
may be taken by a county, city and county, or any incorporated city 
or town or by a municipal water district, or an irrigation district, a 
transit district, a rapid transit district, a public utility district, or a 
water district, for the purpose of supplying water, or electricity for 
power, lighting or heating purposes to such county, city and county, 
or incorporated city or town, or municipal water district, or an irriga
tion district, a transit district, a rapid transit district, a public utility 
district, or a water district, or the inhabitants thereof, or for the pur
pose of supplying any other public utility, or for any other public use. 
And such taking may be made, either to furnish a separate and distinct 
supply of such water, and such electricity for power, lighting or heat
ing purposes, or to provide for any such separate and distinct other 
public utility or other public use; to furnls..'1 .... ch a supply or provide 
for any such other public utility or other puuH" use in conjunction with 
any other supply or with any other public utility or other public use 
that may have been theretofore provided for or that may thereafter 
be provided for in so supplying or providing for such county, city and 
county, or incorporated city Or town, or municipal water district or an 
irrigation district, a transit district, a rapid transit district, a public 
utility district, or a water district, or the in~abitants thereof; or in 
conjunction with any other supply or with any other public utility or 
other public use that may have been theretofore determined upon or 
that may thereafter be determined upon in accordance with law by 
the people of any such county, city and county, incorporated city or 
town or municipal water district or an irrigation district, a transit 
district, a rapid transit district, a public utility district, or a water 
district. Nothing herein contained shall be constmed as in any way 
limiting such rights as may be given by any other law of this State to 
counties, cities and counties, incorporated cities or towns or Jllunicipal 
water districts or irrigation districts, transit districts, rapid transit dis
tricts, public utility districts, or water districts. 

But private property appropriated to the use of any county, city and 
county. incorporated city or town, or municipal water district, or irri-
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gation district, or transit district, or rapid transit district, or public 
utilit)4 district, or water district, may not be taken by any other county, 
city and county, incorporated city or town, or municipal district, or 
irrigation district, or transit district, or rapid transit district, or public 
utility district, or water district, while such property is so appropriated 
and used for the public purposes for which it has been so appropriated. 

Comment, Section 1241 is superseded by the provisiOns ofthe 
Code of Civil Procedure indicated below. 

Section 1241 Nerll Provisions 
Subdivision 1 .................................... ~§ 1240.010, 1240.020 
Subdivision 2 .......................... , ......... ~§1240.020, 1240.110 et 

seq. 
Sub division 3 .................................. § 1240.610 et seq.; see 

also § 1230.080 

§ 1241.7 (repealed). Park property; presumption as to best pub· 
Iic use; declaratory relief against highway 
use 

1241.7. (a) Except as provided in subdivision (b), notwithstand
ing any other provision of law to the contrary, the fact that property 
is appropriated for public use as a state, regional, county, or city park 
or recreation area, or wildlife or waterfowl management area as pres
ently established by the Department of Fish and Game pursuant to 
Section 1525 of the Fish and Game Code, or historic site included in 
the National Register of Historic Places or $tate-registered landmarks, 
or as an ecological reserve as provided for in Article 4 (commcncing 
with Section 1580) of Chapter 5 of Division 2 of the Fish and Game 
Code, establishes a rebuttable presumption of its having been appro
priated for the best and most necessary public use. The presumption 
established by this section is a presumption affecting the burden of 
proof. 

(b) When property appropriated for a public use as a state, reo 
gional, county, or city park or recreation area, or wildlife or waterfowl 
management area as presently established by the Department of Fish 
and Game pursuant to Section 1525 of the Fish and Game Code, or 
historic site included in the National Register of Historic Places or 
state-registered landmarks, or us an ecological reserve as provided for 
in Article 4 (commencing with Section 1580) of Chapter 5 of Division 
2 of the Fish and Game Code, is sought to be acquired for state high
way purposes, or for public utility route or structure purposes, and 
such park or recreational area, or wildlife or waterfowl management 
area, or historic site, or ecological reserve W'.IS dedicated to or estab
lished for park or recreational purposes, or as a wildlife or waterfowl 
management area, or as an historic site included in the National Regis
ter of Historic Places or state-registered landmarks, or as an ecological 
reserve as provided for in Article 4 (commencing with Section 1580) 
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of Chapter 5 of Division 2 of theFish and Game Code, prior to the 
initi!ltion of highway route location studies, or public utility route or 
structbre location studies, an action for declaratory relief may be 
brought only by the public agency owning such park, or recreational 
area, or wildlife or waterfowl management area, or historic site, or 
ecological reserve in the superior court to determine the question of 
which public use is the best and most necessary public use for such 
property. Such action for declaratory relief shall be filed and served 
within 120 days after publication by the California Highway Commis- _ 

. sian or the public utility ina newspaper of general circulation pursu
ant to Section 6061 of the Government Code, and delivery of a written 
notice to the public agency owning such park or recreational area, or 
wildlife or waterfowl management Ilrea,or historic site, or ecological 
reserve by the California Highway Com1I'ission or public utility that 
a proposed route or site or an adopted route includes park land or 
recreational area, or a wildlife or waterfowl management area, or an 
historic site, or an ecological reserve owned by that agency. In such 
declaratory relief action, the resolution of theCalifomia Highway 
Commission shall not be conclusive evidence of the matters set forth 
in Section 103 of the Streets and High~ays Code. Such action for 
declaratory l'elIef shall have preference over all ether civil actions in 
the matter of setting the same for hearing or trial to the end that any 
such action shall be quickly heard and dctermined. If an action for 
declaratory relief is not filed and served within such 12O-day period, 
the right to bring such action is waived and the provisions of subdivi
sion (a) shall not apply. When a declarat~Jry relief action, with respect 
to such property being sought for highway purposes, or for public 
utility route or structure purposes, may not be brought pursuant to 
this subdivision, the provisions of subdivision (a) of this section shall 
not apply. 

Comment. Section 1241.7 is supersl!Jded by Section 1240.680 of 
the Code of Civil Procedure and Section 103.5 of the Streets and 

. Highways Code. The provision for public utility lines and struc
tures is not continued since property appropriated to a public 
use by a public entity is for a more necessary public use than any 
use by any person that is not a public entity. CODE elV. PROC. 
i 1240.650. 

§ 1241.9. (repealed). Preservation of certoin property in its 
natural condition; presumption as ta best 
public use; declaratory relief agoinst 
highway use 

1241.9. (a) Except as provided in subdivision (h), 11Otwithstand
ing any other provision oflaw to thc contrary, the fact that property 
is owned by a nonprofit organizatioll contributions to which are de
ductible for state and federal income tax purposes under the law of 
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this $tate and of the United Stares and having tl:e primary purpose of 
preserving areas in their natural condition, and that such property is 
open to the public subject to reasonable restrictions and is appropri
ate, and used exclusively, for the preservation of native plants, or 
native animals, including, but not limited to, mammals, birds, and 
marine life, or biotic conununities, or geologicu1 or geographicu1 for
matibns of scientific' or educational interest; and further that such 
property is irrevocably dedicated to such uses so that upon liquida
tion, dissolution, or abandonment of or by the owner, such property 
will be distributed only to a fund, foundation, or corporation whose 
property is likewise irrevocably dedicted to such uses, or to a govern
mental agency holding land for .such uses; establishes a rebuttable 
presumption of its having been appropriated for the best and most 
necessary public use. The presumption established by this section is a 
presumption affecting the burden of proof. 

(b) When property described in subdivision (a) is sought to be 
acquired for state highway purposes, and such property was exclusive
ly devoted to a use or uses described in subdivision (a) prior to the 
initiation of highway route location studies, an action for declaratory 
relief may be brought only by such nonprofit organization owning 
such property in the superior court to determine the question of 
which public use is the best and most necessary public use for such 
property. Such action for declaratory relief shall be fIled and served 
within 120 days after written notice to the nonprofit Organizntion 
owning such property by the California Highway Conunission that a 
proposed route or an adopted route inciudes such property owned by 
that organization; provided that snch writt .. n notice need only be 
given to nonprofit organizations that are on mc with the Registrar of 
Charitable Trusts of this state. In such declaratory relief action, the 
resolution of the commission shall not be conclusive evidence of the 
matters set forth in Section 103 of the Streets and Highways Code. 

such action for declaratory relief shall have preference over all other 
civil actions in the matter of setting the action for hearing or trial to 
the end that any such action shall be q uickl y heard and determined. 
If an action for declaratory relier is not med and served within such 
12Q.day period, the right to bring such action is waived and the provi· 
sions of subdivision (a) shall not apply. When a declaratory relief 
action, with respect to such property being sought for highway pur
poses, may not be brought pursuant to this subdivision, the provisions 
of subdivision (a) of this section shall not apply. 

Comment. Section 1241.9 is superseded by Section 1240.670 of 
the Code of Civil Procedure and Section 103.5 of the Streets and 
Highways Code. 



c 

APPE1'JDlX 43 

§ 1~42 (repealed). location; examinations; surveys; maps; entry 
-~ upon land 

1249~ (a) In all cases where land is required for public use, such 
usc must be located in the manncr which will be most compatible with 
the greatest public good and the least privatc injury. 

(b) Subject to Section 1242.5, a person having the power of eminent 
domain may enter upon property to make studies, surveys, examina
tions, tests, soundings, or appraisals or to engage in similar activities -
reasonably related to the purpose for which the power may be exer
cised. 

(c) The liability, if any, of a public entity for damages to property 
that arise from the entry and activities mentioned in subdivision (b)-
is detcrmined by Scction 816 of thc Government Code. -

(d) Any person that has the power of eminent domain, other than 
a public entity, is liable for damages to property that arise from the 
entry and activities mentioned in subdivision (b) to the same extent 
that a public entity is liable for such damages under Section 816 of the 
Government Code. 

(e) As used in this section, "public entity" means a public entity as 
defined in Section 811.2 of the Government Code. 

Comment. Section 1242 is superseded by the provisions of the 
Code of Civil Procedure indicated below. 

Section 1242 New Provisions 
Subdivision (a) ••.....••.....••....•.•....•.... i 1240.030(b) 
Subdivision (b) ................................ § 1240.810 
Subdivisions (e), (d) ...................... § 1240.820 
Subdivision (e) ................................ unnecessary, see 

§ 1230.090 

§ 1242.5 (repealed). Survey and exploration of land for reser
voir purposes 

1242.5. (a) In any case in which the entry and activities men
tioned in subdivision (b) of Section 1242 will subject the person having 
the power of eminent domain to liability under Section 816 of the 
Government Code, before making such entry and undertaking such 
activities, the person shall secure: 

(1) The written consent of the owner to enter upon his property 
and to undertake such activities; or 

(2) An arerfcr entry from the superior court in accordance with 
subdivision (b). 

(b) The person seeking to enter upon the property shall petition 
the court for an ordcr permitting the entry and shan give such prior 
notice to the owner of the property as the court determines is appro· 
priate under the circumstances of the particular case. Upon such peti
tion and after such notice has been given, the court shall determine 
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the purpose for the entry, the nature and scope of the activities reason
ably BeCeSsary to accomplish such purpose, an<\ the probable. amount 

. of compensation to be paid to the owner of the !>ropertyfor the actUal 
damage to the property and interference with:its possession andilse. 
After such determination, the court may issue its order permitting the 
entry. The order shall prescribe the purpose for the entry and the 
nature and scope of the activities to be undertaken and shall require 
the person seeking to enter to deposit the probable amount of com- • 
pensation in the manner prOvided in Section 1243.6. 

(c) At any time after an order has been made pursuant to subdivi
sion (b), either party may, upon noticed motion, request the court to 
determine whether the nature and scope of the activities reasonably 
necessary to accomplish the purpose of the entry should be modified 
or whether the amount deposited is the probal:Jle amount of compen
sation that will be awarded. If the court determines that the nature 
and scope of the activities to be undertaken .or the amount of the 
deposit should be modified, the court shall make its order prescribing 
the necessary changes. 

(d) The court shall retain the amount deposited under this section 
for a period of si."C months follO''IJi.n..g the terI!"ination of the entry. Such 
amount shall be held, invested, deposited, and disbursed in accord
ance with Section 1254. 

(e) The owner is entitled to recover from the person who entered 
his property the amount necessary to compensate the owner for any 
damage which arises out of the entry and for his court costs, and 
reasonable attorney fees to be fL>:ed by the cou.rt, in the proceeding 
under this section. Where a deposit has been made pursuant to this 
section, the owner may, upon noticed motion made within six months 
follOwing the termination of the entry, request the court to determine 
the amount he is entitled to recover under this subdivision. There
upon, the court shall determine such amount and award it to the 
owner and the money on deposit shall be available for the payment 
of such amollnt. Nothing in this subdivision affects the availability of 
any other remedy the owner may have for the damaging of his prop
erty. 

Comment. Section 1242.5 is superseded by the provisions of 
the Code of Civil Procedure indicated below. 

Section 1242.5 Nel/J Provisions 
Subdivision (a) ................................ § 1240.830 
Subdivis:ion (b) ................................ § 1240.840 
Subdivision (c) ................................ § 1240.850 
Subdivision (d) ................................ § 1240.860 
Subdivision (e) ................................ § 1240.870 
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§ 1~43 (repealed). Jurisdiction; venue; method of commencing 
• proceedings; change of venue; lis pendens 

1243. All proceedings under this title must be commenced in the 
superior court of the county in which the property sought to be takeu 
is situated; provided, that where, of anyone piece or article of prop
erty, or of anyone interest in or to property, sought to be taken, a 
portion thereof is situated in one county and another portion thereof 
is situated in another county, the plaintiff may commence such pro-
ceedings in any of the counties where any portion of such piece or 
article of property, or interest in or to property, is situated, and the 
county so selected is the proper county for the trial of such proceed
ings; and provided, further, that when the plaintiff is a county, city and 
county, incorporated city or town, or a municipal water district, and 
the property sought to be taken is situated in more than one county, 
then the proceeding may be brought, at the option of the plaintiff, in 
any county wherein is situated any of the property sought to be taken, 
and said proceeding may be tried in said county, with reference to any 
property situated in the state; prOVided, however, that the right in this 
section granted to any plaintiff to commence and try an action in any 
county other than the county in which may be iocated any property 
in said action sought to be taken, shall be limited to property which 
is owned by the defendant, or by the defendant in common with the 
other defendants, or some of them. All such proceedings must be 
commenced by filing a complaint and issuing a summons. The provi
sions of this code for the change of place of trial of actions shall apply 
to proceedings under this title except as in this section otherwise 
provided. Nothing herein contained shall be construed to repeal any 
law of this state giving jurisdiction to the Public Utilities Commission 
to ascertain the just compensation which must be paid in eminent 

dcmain proceedings. A lis pendens shall be recorded in the office of the 
colmty recorder at the time of the commencement of the action in 
every county in which any of the property to be affected shall be 
located. 

§ 1243.1 (repeoled). Inverse condemnation proceeding agoinst 
public entity; grounds; effect on powers of 
public entity 

1243.1. In any case in which a public entity, as defined in Section 
811.2 of the Government Code, which possesses the power of eminent 
domain establishes by resolution or oroinance the necessity to acquire 
a particular parcel or parcels of real property by eminent domain, and 
such public entity does not thereafter initiate, ,vithin six months, an 
action in eminent domain to take such parcel, the owner of the parcel 
may bring an action in inverse condemnation requiring the taking of 
such parcel and a determination of the fair market vallie pa}'uble as 
just compensation for such taking. In such inverse condemnation ac
tion, the court may, in addition, or in the alternative, if it finds that 
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the rights of the owner have been interfered with, award damages for 
any Such interference by the public entity. This section shall not affect 
a public .::ntity's authority to do any of the following: 

(1) Institute a condemnation action. 
(2) Take immediate possession of the particular parcel of property 

sought to be condemned. 
(3) Rescind a resolution or ordinance which established the neces

sity to acquire a particular parcel of ren! property and abandon the • 
condemnation action. 

§ 1243.4 (repealed). Immediate possession and use of right of 
way or lands for reservoir purposes 

1243.4. In any proceeding in eminent domain brought by the State, 
or a county, or a municipal corporation, or metropolitan water district, 
municipal utility district, municipn! water district, drainage, irrigation, 
levee, reclamation or water conservation district, or similar public 
corporation; the plaintiff may take immediate possession and use of 
any right·of·way, or lands to be used for reservoir purposes, required 
for a public use whether the fee thereof or an easement therefor be 
sought, in the manner and subject to the conditions prescribed by law. 

Comment. Section 1243.4 is superseded by Section 1255.210 of 
the Code of Civil Procedure. 

§ 1243.5 (repealed). Immediate possession and use of prop~ 
erty; s~urity 

1243.5. (a) In any proceeding in eminent domain, if the plaintiff 
is authorized by law to take immediate possession of the property 
sought to be condemned, the plaintiff may, at any time after the 
issuance of summons and prior to the entry of judgment, apply ex 
parte to the court for an order determining the amount to be depos· 
ited as security for the payment of the just compensation which will 
be made for the taking of the proporty and any damage incident 
thereto. Such security shall be in the amount the court determines to 
be the probable just compensation which will be made for the taking 
ofthe property and any damage incident thereto. After depositing the 
security, the plaintiff may, at any time prior to the entry of judgment, 
apply ex parte to the court for an order authorizing it to take immedi· 
ate possession of and to use the property sought to be condemned. 

(b) If the court determines that the plaintiff i. entitled to take the 
property by eminent domain and to take immediate posse.sion 
thereof, and if the court determines that the plaintiff has deposited the 
security, the court shall by order authorize the plaintiff to take im· 
mediate possession of and to use the property sought to be con
demned. The order authorizing immediate posscssion shall: 

(1) Describe the property and the estate or interest therein sought 
to be condemned, which description may be made by reference to the 
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complaint. 
(2)~ State the purposes of the condemnation. 
(3) State the amount of the deposit. 

41 

(4) State the date after which the plaintiff is authorized to take 
possession of the property which date, unless the plaintiff requests a 
later date, shall be the earliest date on which the plaintiff would be 
entitled to take possession of the property if service were made under 
subdivision (c) of this section on the day the order is made. 

(c) At least 20 days prior to the time possession is taken, the plaintiff 
shall serve a copy of the order on the record owner or owners of the 
property and on the occupants, if any. Service of the order shall be 
made by personal service unless the person on whom service is to be 
made has previously appeared in the proceeding or has previously 
been served with a copy of the summons and complaint in the manner 
prescribed by law, in which case service of the order may be made by 
mail upon such person and his attorney of record, if any. If a person 
upon whom a copy of the order authorizing immediate possession is 
required to be personally served under this section resides out of the 
State, or has departed from the State or cannot after due diligence be 
found within the State, the plaintiff may in lieu of such personal serv
ice send a copy of the order by registered or certified mail addressed 
to such person at his last known address. If a copy of the order is sent 
by registered or certified mail in lieu of personal service, the plaintiff 
shall file an affidavit in the proceeding setting forth the facts showing 
the reason personal service could not have been made. The court may; 
for good cause shown by affidavit, authorize the plaintiff to take 
possession of the property without serving a copy of the order of 
immediate possession upon a record owner not occupying the prop
erty. A single service upon or mailing to those at the same address shall 
be sufficient. The court may, for good cause shown by affidavit, 
shorten the time specified in this subdivision to a period of not less 
than three days. 

As used in this subdi vision, "record owner or Owners of the prop
erty" means both the person or persons in whose name the legal title 
to the fee appears by deeds or other instruments duly recorded in the 
recorder's office ofthe county in which the property is located and the 
person or persons, if any, in possession of the property under a written 
and duly recorded lease or agreement of purchase. 

(d) At any time after the court has made an order authorizing 
immediate possession, the court may, upon motion of any party to the 
eminent domain proceeding, order an increase or a decrease in the 
security that the plaintiff is required to deposit pursuant to this section 
if the court determines that the security which should be deposited for 
the taking of the property and any damage incident thereto is differ
ent from the amount of the securit)' theretofore deposited. Prior to 
judgment, such securit)' may not be reduced to an amount less than 
that already withdrawn pursuant to Section 1243.7. 

(e) The amount required to be deposited by the plaintiff and the 
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amount of such deposit withdrawn by the defendant may not be given 
in evidence or referred to in the trial of the issue of compensation. 

(f) The plaintiff shall not be held to have a!=andoned or waived the 
right to appeal from the judgment by taking possession of the property 
pursuant to this section. 

Comment. Section 1243.5 is superseded by Article 1 (com
mencing with Section 1255.010) and Article 2 (commencing 
with Section 1255.21O) of Chapter 7 of Title 7 of Part ,3 of the -
Code of Civil Procedure. The provisions relating to the deposit 
are superseded by provisions contained in Article 1; the provi
sions relating to an order for possession prior to judgment are 
superseded by provisions contained in Article 2. 

The various provisions of Section 1243.5 are replaced by the 
provisions of the Code of Civil Procedure indicated below. 

Section 1243.5 New Provisions 
Subdivision (a) ................................ §§ 1255.010, 1255.210 
Subdivision (b) ................................ § 1255.210 
Subdivision (c) .......................... : ..... § 1255.250 
Subdivision (d) ................................ ~ 1255.030 
Subdivision (e) ................................ § 1255.100 
Subdivision (f) ................................ § 1255.280 

§ 1243.6 (repealed). Deposit of security in state treasury; in
vestment; disbursement of interest 

1243.6. When money is required to be deposited as provided by 
Section 1243.5, the court shall order the money to be deposited in the 
State Treasury, unless the plaintiff requests the court to order deposit 
in the county treasury. in which case the court shall order deposit in 
the county treasury. If money is deposited in the State Treasury pursu
ant to this section it shall be held, invested, deposited. and disbursed 
in the manner specified in Section 1254. and interest earned or other 
increment derived from its investment shan be apportioned and dis
bursed in the manner specified in that section. 

Comment. Section 1243.6 is superseded by Section 1255.110 of 
the Code of Civil Procedure. 

§ 1243.7 (repeo led) • Withdrawal of deposi t 
1243.7. (a) At nny time after money has been deposited as pro

vided in Section 1243.5. the party whose property or interest in prop
erty is being taken may apply to the court. in the manner hereinafter 
provided. for the withdrawn] of all or any portion of the amount 
deposited for his property or property interest. Upon sueh application. 
the court shall order that portion of the amount applied for. which the 
applicant is entitled to withdraw under the provisions of this section, 

I 
I 

I 
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to be paid to such applicant from the money deposited in connection 
with ~uch property or property interest. 

(b) H the total amount sought to be withdrawn prior to judgment 
exc.eeds the amount of the original deposit, ~ach applicant, before any 
of such excess is withdrawn, shall file an undertaking eucuted by two 
or more sufficient sureties approved by the court to the effect that 
they are bound to the plaintiff in double the amount of such excess for 
the return of any amount withdrawn by the applicant that exceeds the 
amount to which the applicant is entitled as finally determined in the -
eminent domain proceeding, together with legal interest from the 
date of its withdrawal. ' 

If there is more than one applicant and t\1e total amount sought to 
be withdrawn exceeds the amount of the Original deposit, the appli
cants, in lieu of filing separate undertakings; may jointly file an under
taking executed by two or more sufficient sureties approved by the 
court to the effect that they are bound to the plaintiff in double the 
amount of such excess for the return of any amount withdrawn by the 
applicants that exceeds the amount to which the applicants are enti
tled as fmally determined in the eminent domain proceeding together 
with legal interest from the date of its withdrawal. 

If the undertaking required by this subdivision is executed by an 
admitted surety insurer, the undertaking is sufficient in amount if the 
surety is bound only to the extent that the amount sought to be with
drawn exceeds the amount originally dcpdsitcd. 

The plaintiff may consent to an undertaking that is less than the 
amount required under this subdivision. . 

H the undertaking is executed by an admitted surety insurer, the 
applicant filing the und"rtaking is entitled to recover the premium 
paid for the undertaking, but not to exceed 2 percent of the face value 
of the undertaking, as a part of the recoverable costs in the eminent 
domain proceeding. 

(c) The application shall be made by affidavit wherein the appli
cant shall set forth his interest in the property and request withdrawal 
of a stated amount. The applicant shall serve a copy of the application 
on the plaintiff and no withdrawal shall be made until at least 20 days 
after such service of the application, or until the time for all objections 
has expired, whichever is later. 

(d) Within the 20-day period, the plaintiff may object to such with
drawal by filing an objection thereto in COtIrt on the ground tl4'lt im 
undertaking should be filed or that the amount of, or the sureties 
upon, such an undertaking are insufficient. 

(e) Within the 2O.day period, the plaintiff may object to such with
drawal by filing an objection thereto in qourt on the grounds that 
other persons are known or believed to have interests in the property. 
In this event the plaintiff shall attempt to personally serve on such 
other persons a notice to such persons that they may appear within 10 
days after such service and object to such withdrawal. and that failure 
to appear will result in the waiver of any right to such amolUlt lvith· 
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drawn or further rights against the plaintiff to the extent of the sum 
withdrawn. The plaintiff shall state inlUch objection the narnesand 
last known addresses of other persons k.o.QWll'i>~ believed to have, an 
interest in the property, whel:her orn9tltll8l:~l\ble to serve them 

:;:C~~~=~.ts .. an.to .. du: .. e~ .. ~.e.".t.· .... ilia ... f .... SU.t':'··""·.'ii.· .. :~ ........ < .... ;.,~.H.,.~ ... :.:.:pe .. e ... ~ ..... : ..... :.tifF .. ;.~ ... ·IItI.·: ... · ... : .. personskno~orbelievedtohavelnt~~: ~:. .~:.,. 14e 
2O-day period, said money shlillrlotb¢w.i '. . •. ~ 'tiilillthe il~t 
causes such personal servfce to.bemau..:·.·:: .: .. : .. , ',: .....:::::::'.. • 

(f) If the. perso!lS so serve. d. al'. pea.r'.~;~ ...... '.·JltJlt.ttiltlie.· ... ~.······.·· .'. :or ... 
if the plaintiff so requests, thecourtShallt&e~bQld' h~ 
after notice thereof to all. parties and s. hall.' <kitcil:.ihe am. oun.·b to 
be withdrawn, if any, and by whotn.1fthe~deterlnines that a 
party is entitled to withdraw any pori!onof a~poi;ihvhich lIl'IoU1er 
person claims, the court manequirel\1Chparty;beforewi,ihdrawing 
such portion, to file an undertalcingexllCUtedbt fWQ o/UiO~es\lffiCient 
sureties approved by the court to the .e/fect ~they are 1k!UndtoJhe 
adverse claimant in suell amount as is fixed <by theeout~, but n~ to 
exceed double the portion claimed by the adVerSecla!mant, for the 
payment to the person entitled thereto of any.lIIJloqJltWl'1hdrawn that 
exceeds the amount to which suell party is ent\tled as:linaltydeter
mined in the eminent domain prOceeding, tog~r withle'al!linterest 
from the date of its Withdrawal. No petsonS s<> servedshilllhaveany 
claim agairut the plaintiff for compensation fot tht!value of the prop
erty taken or severance damages thereto. or qtherwise,to the extent 
of the amount withdrawn by aU pari!es; provided, thepJaintiff shall 
remain liable for said compensation to persons having an interest of 
record who are not so served. . 

(g) If withdrnwn, the receipt of any such money shall constitute a 
waiver by operation of law of all defenses In favor of the person 
receiving such payment except his claim for greater comperisation. 
Any amount so paid to any party shall be credited upon the judgment 
in the eminent domain proceeding. 

(h) Any amount withdrawn by any party in excess of the. amount 
to which he is entitled as finally determined In the et)linentdomain 
proceeding shall be paid to the party entitled thereto together with 
legal interest thereon from the date of its withdrawal, and.thEi court 
in which the eminent domain proceeding is pending shall enter judg
ment therefor against the defendant. If the de£endant does not pay the 
judgment within 30 days after the judgment is entered, the court may, 
on motion, enter judgment against the sureties for such amount to
gether with the interest that may be due thereon. 

Comment. Section 1243.7 is superseded by Article 1 (com
mencing with Section 1255.010) of Chapter 7 of Title 7 of Part 
3 of the Code of Civil Procedure. The various provisions of 
Section 1243.7 are replaced by the prOvisions of the Code of 
Civil Procedure indicated below. 
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Section 1243.7 New PTOvisi()Tl$ 
Subdivision (a) ............................... ~~ 125.''i.040, 1255.050 
Subdivision (b) ................................ ~ 1255.060 
Subdivision (e) ................................ §§ 1~.55.040, 1255.050 
Subdivision (d) ................................ § 1255.050 
Subdivision (e) ................................ § 1255.050 
Subdivision (f) ................................ § 1255.050 
Subdivision (g) ................................ § 125~.080 

• 
Subdivision (h) ................................ § 1255.090 

§ 1244 "i1'epealed). Complaint; parties; statement of right; map; 
description; parcels ill same or separate pro
ceedings; board of supervisors as plaintiff 

1244. The complaint must contain: 
1. The name of the corporation, association, commission, or person 

in charge of the public use for which the property is sought, who must 
be styled the plaintiff; 

2. The names ofall owners and claimants, of the property, if known. 
or a statement that they are unknown, who must be styled defendants; 

3. A statement of the right of the plaintiff; 
4. If a right of way be sought, the complaint must be accompanied 

by a map showing the location, general route, and termini of said right 
of way, so far as the same is involved in the action or proceeding; 

5. A description of each piece of land, Or other property or interest 
in or to property. sought to be taken, and whether the same includes 
the whole or only a part of an entire parcel or tract or piece of prop
erty. or interest in or to property, but the nature or extent of the 
interests of the defendants in such land need not be set forth. All 
parcels of land, or other property or interest in or to property, lying 
in the county, and required for the same public use. may be included 
in the same or separate proceedings, at the option of the plaintiff. but 
the court may consolidate or separate them to suit the convenience 
of the parties. When application for the condemnation of a light of 
way for the purpose of sewerage is made on behalf of a settlement, or 
of an incorporated village or town, the board of supervisors of the 
county may be named as plaintiff. 

§ 1245 (repealed). Summans; issuance; contents; form; service 
1245. The clerk must issue a summons, which must contain the 

names of the parties, a general description of the whole property, or 
specific descriptions of the parcels to be taken, a statement of the 
public use for which it is sought, and, where a general description is 
used, a reference to the complaint for descriptior;s of the respective 
parcels, and a notice to the defendants to appear and show cause why 
the property described should not be condemned as prayed for in the 
complaint. Except as otherwise speCified in this title, it must be in the 

• 
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form of a summons in civil actions, and must be served in like manner. 
~ 

§ 1245.2 (repealed). Alias summons; issuance and contents; 
e:onclusiveness 01 iudgment by default 

1245.2. A summons may be issued which contains only the names 
of the defendants to be served therewith and a description or deSCrip
tions of only the property sought to be condemned against the defend- • 
ants. Judgment based on failure to appear and an.wer after service of 
such summons shall be conclusive against such defendants in respect 
only to the property described in such summons. 

§ 1245.3 (repealed). Unknown persons as defendants; heirs 
and devisees of deceased claimants; pub
lication and posting of summons; protee:
tion of interest of claimant believed dead; 
conclusiveness and effect of iudgment 

1245.3. In any action brought under this title the plaintiff may 
name as defendants, in addition to those persons who appear of record 
or are known to plaintiff to have or claim an interest in the property, 
"all persons unknown claiming any tide or interest in or to the prop-
erty," naming them in that manner, and if any person who appears of 
record to have or claim an interest or who is known to plaintiff to have 
or claim an interest in the property is dead or is believed by plaintiff 
to be dead, and if no executor or administrator of the estate of said 
personhasbeenappointedbythesupericrcourt of the county in which 
the property is located who is then duly qualified, and if no certified 
copy of an order of the superior court of any other county appointing 
an executor or administrator of the estate of said person who is then 
duly qualified and acting has been recorded in the county in which the 
property is located, and if plaintiff knows of no other duly qualified 
and aeting executor or administrator of the estate of said person and 
said facts are averred in the complaint or in an affidavit by the plaintiff 
or its attorney filed with the complaint, plaintiff may also name as 
defendants, "the heirs and devisees of (naming such 
deceased claimant), deceased and all persons claiming by, through, or 
under said decedent," naming them in thn t manner, and ifit is alleged 
that any such person is believed by plaintiff to be dead. such person 
may also be named as a defcndant. If it appears to the satisfaction of 
the court by affidavit that after due diligence the plaintiff is unable to 
ascertain the identity and whereabouts of any person or persons sued 
as thc heirs and devisees of a deceased claimant or one believed to be 
dead or the identity and whereabouts of any person or persons sued . 
as persons claiming by. through or under said deceased claimant or 
one believed to be dead or the identity and whereabouts of :lily person 
or persons sued as persons unknown claiming any title or interest in 
the property, the court shall make its order directing that process be 

) 
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served upon such persons by posting a copy of the summons on the 
property within 10 days after the making of the order and by publica
tion of the same in some newspaper of general circulation published 
in the county in which the property is located and designated by the 
court as most likely to give notice to such persons once a week for four 
successive weeks. 

Upon the trial the court shall determine the extent of and the value 
of the interest or damages thereto of any person whom it is alleged is 
dead or believed by plaintiff to be dead whose interest or claim ap- • 
pears of record or is known to plaintiff and unless such person or a duly 
qualified and acting executor or administrator of the estate of said 
person appears in the action, shall order the amount thereof paid to 
the county clerk to be held by him for the account of the persons 
entitled thereto and shall determine the extent of and the value of the 
intere·st or damages thereto, if any, of all persons sued as persons 
unknown, whether or not they are in being, and shall order the 
amount thereof paid to the county clerk to be held by him for the 
account of the persons entitled thereto. Any person claiming any title 
or interest of any character in or to said property, whether legal or 
equitable, may appear !..'1 said action. 

Any judgment rendered in such a proceeding shall be binding and 
conclusive not only upon the persons named as defendants and served 
with process but upon the heirs and devisees of, and .. II persons claim
ing by, through, or under, any decedent sued and served as herein 
provided and upon all persons unknown claiming any right, title, 
estate or interest in the property described in the complaint and shall 
have the force and effect of a judgment in rem. 

§ 1245.4 (repealed). Land shown upon map as a square or other 
apen space; parties; authority to sue slale; 
conclusiveness of judgment 

1245.4. Whenever in any proceeding brought under this title in 
which any municipal corporation is the plaintiff it is sought to con
demn to public use any land or any remainder, reversion, easement 
or other estate therein, which land is shown upon any filed or recorded 
map as a "square" or other open space without auy further words 
specifying the intentious of the owners thereof filing such map with 
respect thereto or the uses or purposes for which the same may have 
been abandoned or dedicated, and no deed, offer of dedication or 
other instrument appears of record in the office of the county recorder 
showing or indicating the uses or purposes for which the same may 
have been abandoned or dedicated and such map has been on file or 
on record for more than 50 years, the plaintiff may in said proceeding 
seek a judgment against the county in which the land is located and 
the inhabitants thereof and against the State of California and the 
people thereof, determining its title thereto, the uses or trusts, if any, 
under which it holds the same, and the purposes to which it may put 

I 
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the same. Authority is hereby granted in any such proceeding to sue 
the State of California and in any such proceeding service of process 
shall be made upon the Attorney General and the Director of General 
Services. In any such action the Attorney GCi. ?ral shall represent the 
State of California in its sovereign and in its proprietary capacity and 
also the people of the State of California as the beneficiaries of any 
trust under which said land is, or is alleged to be, held. Any judgment 
rendered in such proceeding shall be conclusive upon the State of 
California and the people thereof and upon the county in which said· 
\aild is located and the inhabitants thereof, if said county is made a 
party to said proceedings. . 

Comment. Section 1245.4 was evidently intended as narrowly 
drawn speciallegis\ation designed to aid the City of Marysville 
in condemning property known as Cortez Square and convey
ing it to the County of Yuba for the purpose of erecting a county 
courthouse. Cf GoVT. CODE §§ 50530 and 50533, and City of 
Marysville v. Boyd, 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960). 
As such, it has outlasted any usefulness it may have had. See City 
of Marysville t'. Boyd, supra. Cf CODE CIV. PEOe. ~ 12·35.030 
(effect of enactment of Eminent Domain Law). 

The right of a person authorized to condemn property for a 
public use to name as defendants all persons public and private, 
known or unknown, is continued in Code of Civil Procedure 
Section __ _ 

§ 1246 (repealed). Answer of named defendants; persons who 
may defend 

1240. Each defendant must, by answer, set forth his estate or inter· 
est in each parcel of property described in the complnint and the 
amount, if any, which he claims for each of the several items of dam
age specified in section 1248. 

All persons in occupation of, or having or claiming an interest in any 
of the property described in the complaint, or in the damages for the 
taking thereof, though not named, may appear, plead, and defend, 
each in respect to his own property or interest, or that claimed by him, 
in like manner as if named in the complaint. 

§ 1246.1 (repealed). Determination of amount of awar'd; appor
tionment of award; costs 

1246.1. Where there are two or more estates or divided interests 
in property sought to be condemned, the plaintiff is entitled to have 
the amount of the award for said property first determincd as between 
plaintiff and all defendants claiming any interest therein; thereafter 
in the same proceeding the respective rights of such defcndants in and 
to the award shall be determined by the court, jury, or referee and the 

., 
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award apportioned accordingly. The costs of determining the appor
tionment of the award shall be allowed to the defendants and taxed 
against the plaintiff except that the costs of determining any issue as 
to title between two or more defendants shall be borne by the defend
ants in such proportion as the court may direct. 

§ 1246.2 (repealed). Award not to include penalty for prepay
ment of mortgage or deed of tro,t 

1246.2. Where the property acquired for a public use is encum
bered by a mortgage or deed of trust, the amount payable to the 
mortgagee or beneficiary under the deed of trust shall not include any 
penalty for prepayment. 

§ 1246.3 (repealed). Inverse condemnation; iudgment for plain-
t 

tiff; costs, disbursements, and expenses 
1246.3. In any inverse condemnation proceeding brought for the 

taking of any interest in real property, the court rendering judgment 
for the plaintiff by awarding compemation for s11ch taking, or the 
attorney representing the public entity who effects a settlement of 
such proceeding, shall determine and award or allow to such plaintiff, 
as a part of such judgment or settlement, such sum as v.ilI, in the 
opinion of the court or such attorney, reinlburse such pJaintiIT for his 
reasonable costs, disbursements, and expenses, including reasonable 
attorney, appraisal, and engineering fees, actually incurred because of 
such proceeding. 

§ 1246.4 (repealed). Condemnation; judgment against public 
entity; costs, disbunements, and expenses 
of owner 

1246.4. In any condenmation proceeding in which the final judg
ment is that the public entity cannot acquire the real property, the 
owner shall be awarded such an amount, as determined by the court, 
which will reimburse him fer his reasonable costs, disbursements, and 
expenses, including reasonable attorney, appraisal, and engineering-
fees, actually incurred because of such proceeding. -

§ 1247 (repealed). Powers of court 
1241. The rourt shall have power: 
I._ To regulate and determine the place and manner of making 

connections and crossings, or of enjoying the common use mentioned 
in subdivision 6 of Section 1240; 

2. To hear and determinc all adverse or conflicting clainls to the 
property sought to be condemned, and to the damages therefor; 

3. To determine the respective rights of different partics seeking 
condemnation of the same property. -



56 CALIFORNIA LAW REVISION COMMISSION 

§ 12470 (repealed). Powerl of court; regulation of removal or 
.. " relocation of structures 

l247a. The court shall also have power to regulate and determine 
the place and manner of removing or relocating structures or im
provements, or of enjoying the common use mentioned in subdivision 
3 of Section 1240. 

§ 1247b (repealed). Portion of parcel sought to be token;· 
preporation of mop on request of defend
ant 

1247b. Whenever in a condemnation proceeding only a portion of 
a parcel of property is sought to be taken and upon a request of a 
defendant to the plaintiff made at least 30 days prior to the time of 
trial. the plain tiff shall prepare a map showing the boundaries of the 
entire parcel. indicating thereon the part to be taken. the part remain
ing, and shall serve an exact copy of such map on the defendant or his 
attorney at least fifteen (15) days prior to the time of trial. 

§ 1248 (repealed). Hearing; items to be ascertained and as
sessed 

1248. The court, jury, or referee must hear such legal testimony as 
may be offered by any of the parties to the proceeding, and thereupon 
must ascertain and assess: 

1. The value of the property sought to be condemned, aud all im
provements thereon pertaining to the realty, and of each and every 
separate estate or interest therein; if it consists of different rarcels. the 
value of each parcel and each estate or interest therein shall be sepa
rately assessed; 

2. If the property sought to be condemned constitutes only a part 
of a larger parcel, the damages which willllCCrue to the portion not 
sought to be condemned, by reason of its severance from the portion 
sought to be condemned, and the construction of the improvement in 
the manner proposed by the plaintiff; 

3. Separately, how much the portion not sought to be condemned, 
and each estate or interest therein, will be benefited, if at all, by the 
construction of the improvement proposed by the plaintiffs. If the 
benefit shall be equal to the damages assessed under subdivision 2, the 
owner of the parcel shall be allowed no compensation except the value 
of Ihe portion taken. If the benefit shall be less than the damages so 
assessed, the former shall be deducted from the latter, and the remain
der shall be the only damages allowed in addition to the value. If the 
benefit shall be greater than the damages so assessed. the owner of the 
parcel shall be allowed no compensation except the value of the por
tion taken, but tbe benefit shall ill no event be deuucl"u from the 
value of the portion taken; 

4. If the property sought to be condemned be water or the we of 
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water, belonging to riparian owners, or appurtenant to any lands, how 
muen. the lands of the riparian owner, or the lands to which the 
property sought to be condemned is appurtenant, will be benefited, 
if at all, by a diversion of water from its natt;c~1 course, by the construc
tion and maiutenance, by the person or corporation in whose favor the 
right of eminent domain is exercised, of works for the distribution Ilnd 
convenient delivery of water upon said lanek;; and such benefit, if any, 
shall be deducted from any damages awarded the owner of such prop- • 
erty; 

5_ If the property sought to be condemned be for a railroad, the cost 
• of good and sufficient fences, along the line of such railroad, and the 

cost of cattle guards, where fences may cross the line of such "railroad; 
and such court, jury or referee shall also determine the necessity for 
and designate the number, place and manner of making such farm or 
private crossings as are reasonably necessary or proper to connect the 
parcels of land severed by the easement condemned, or for ingress to 
or egress from the lands remaining after the taking of the part thereof 
sought to be condemned, and shall ascertairi and assess the cost of the 
construction and main tenance of such crossings; 

6. If L~c removal, alteration or relocation of structures or impro;.:c. 
ments is sought, the cost of such removal, alteration or relocation and 
the damages, if any, which will accrue by reason thereof; 

7. As far as practicable, compensation must be assessed for each 
source of damages separately. 

8. When the property sought to be taken is encumbered by a mort· 
gage or other lien, and the indebtedness sccurcd thereby is not due 
at the time ofthe entry of the judgment, the amount of such indebted· 
ness may be, at the option of the plaintiff, deducted from the judg. 
ment, and the lien of the mortgage or other lien shall be continued 
until such indebtedness is paid; except that the amount for which, as 
between the plaintiff and the defendant, the plaintiff is liable under 
Section 1252.1 may not be deducted from the judgment. 

9. Where property is encumbered by a mortgage or other lien and 
only a portion of the encumbered property is sought to be taken, and 
where the property being taken, or seme portion of it, is also encum-

bered by a mortgage or other lien which is junior to the first-mentioned 
lien and such junior mortgage or other lien is against only a portion 
of the property encumbered by the senior mortgage or other lien, it 
shall be determined whether the award is sufficient in amount so that 
the amounts owing to the holders of such senior and junior liens may 
be paid in full from the award. 

If it is determined that the award is not sufficient in amount to pay 
in full such senior and junior liens, the amount of indebtedness which 
is secured respectively by the senior and junior liens on the property 
taken, and which will be paid from the award or deducted from the 
judgment pursuant to subdivision 8, shall be determined as follows: 

(a) The total amount of the award which will be available for pay
ment to the senior and junior lienholders shall be determined. Such 
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aml'unt shall tentatively be allocated first to the senior lien up to the 
£ull amount of the indebtedness secured by the senior lien, and the 
remainder, if any, shall tentatively be alloea~to the junior lien. 

(b) It shall then be determined whether tHe payment to the junior 
lienholder of the amount tentatively allocated to the junior lien to
gether with elimination of the junior lien on the property taken, 
would cause the junior lienholder's security remaining after the tak
ing,Ifany, to be of less value in proportion to'the indebtedness owing 
after the taking than was the value of his security prior to the taking -
in proportion to the indebtedness to him prior to the taking. 

(c) If it is determined that the proportionate security of the junior 
lienholder would be reduced by the taking if only the tentative 
amount allocated to the junior lien were paid to the junior lienholder, 
the tentative allocations to the senior and the junior liens shall be 
adjusted. To make such adjustment there shall be deducted from the 
amount tentatively allocated to the senior lien, and there shall be 
added to the amount tentatively allocated to the junior lien, an 
amount sufficient, considering the junior lienholder's remaining lien 
on property not taken, to preserve the sect.lrity of the holder of the 

. junior lien for amotmts which wi!I remain owing to him eJter payment 
to him from the award. Deduction shall not be made from the amount 
tentatively allocated to the senior lien to the extent that the remaining 
amount allocated to the senior lien, if paid to the senior lienholder, 
would cause the security of the senior lienholder remaining after the 
taking to be of less value in proportion to the amount remaining owing 
to him after such payment, than the value of his security prior to the 
taking, in proportion to the amount secured by his lien before such 
payment. . 

(d) No adjustment of the tentative allocations shall be made if it is 
determined that the security of the junior lienholder which will re
main after the taking appears to be sufficient in value to satisfy the 
indebtedness which will remain owing to the junior lienholder after 
the taking. 

The amounts tentatively allocated to su¢h senior and junior liens, 
adjusted by such deduction and addition, if any, are the amounts of 
indebtedness owing to such senior and junior lienholders which are 

. secured by their respective liens on the property taken, and any other 
indebtedness owing to the senior or junior lienholders shall not be 
considered as secured by the property to be taken. If the amount of 
such indebtedness payable to either the senior or to the junior lien
holder is not due at the time of entry of the Judgment, and the plaintiff 
makes the election provided in subdivision 8, the indebtedness which 
shall be deducted from the judgment is the indebtedness in the 
amount so determined, and the lien shall continue until that amount 
of indebtedness is paid. 
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§ 1248a (repealed). Municipal public utilities; removal or reloca-
~ 

tion of railroad, streetcar, or interurban 
tracks; complaint; compensation 

124&. In any proceeding taken under the provisions of this title, 
where any railroad, street or interurban railway tracks are situated on, 
upon, along or across any lands or rights of way sought to be taken 
therein, for road, highway, boulevard, street or alley purposes, or for. 
the purposes of a right of way for any public utility to be constructed, 
completed and maintained by a county, city and county, Or any incor' 
porated city or town, or by a municipal water district, the plaintiff 
shall, if the complaint contains a prayer therefor, and shows the matter 
hereinafter provided, obtained a final judgment of condemnation or
dering, in addition to the condemnation of such lands or right of way 
for the purposes set forth in the complaint, the relocation or removal 
of any railroad, street or interurban railway tracks thereon. Where the 
removal or relocation of such tracks is sought in any such proceedings, 
the complaint must contain a description of the location and proposed 
location of such tracks, and must be accompanied by a map shOwing 
such location and the proposed location of such tracks. The compensa
tion to be paid for such relocation or removal of tracks shall be ascer
tained and assessed in the action, as in other cases, and separately from 
other sources of damage. 

§ 1248b (repealed). Manufacturing or industrial equipment in; 
stalled for use in fixed location as realty 

1248b. Equipment designed for manufacturing or industrial pur, 
poses and installed for use in a fixed location shall be deemed a part 
of the realty for the purposes of condemnation, regardless of the 
method of installation. 

§ 1249 (repealed). Compensation and damages; accrual of 
right; improvements after service of sum
mons 

1249. For the purpose of assessing compensation and damages the 
right thereto shall be deemed to have accrued at the date of the 
issuance of summons and its actual value at that date shall be the 
measure of compensation for all property to be actually taken, and 
the basis of damages to property not actually taken but injuriously 
affected, in all cases where such damages are allowed as provided in 
Section 1248; prOVided, that in any case in whieh the issue is not tried 
within one year after the date of the commencement of the action, 
unless the delay is caused by the defendant, the compensation and 

damage s shall be deemed to have accrued at the date of the trial. No 
improvements put upon the property subsequent to the date of the 
service of summons shall be included in the assessment of compensa· 
tion or damages. 
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§ 1 ~49.1 (repealed). Compensation and damages; improve-
.~ ments at time ,,1' service of summons 

1249.1. All improvements pertaining to the realty that are on the 
property at the time of the service of summons and which affect its 
value shall be considered in the assessment of compensation, damages 
and special benefits unless they are removed or destroyed before the 
earliest of the following times: 

• (a) The time the title to the property is taken by the plaintiff. 
(b) The time the possession of the property is taken by the plaintiff . 

. (c) The time the defendant moves from the property in compli
ance with an order of possession. 

§ 1249.2 (repealed). Harvesting and marketing of crops 
1249.2. The condemning agency may permit the owner of the 

property sought to be taken to harvest arid retain the financial benefit 
for crops plan ted before or after the service of summons in any emi
nent domain proceeding if the owner in writing agrees to assume the 
responsibility for the completion of the growing process and the har
vesting and marketing of the crops. 

If the condemning agency takes possession of the property sought 
. to be condemned at a time when such action prevents the property 

owner from harvesting and marketing crops planted before or after 
the service of summons in an eminent domain proceeding, then the 
value of such crops shall be included in the compensation awarded for 
the property taken. 

§ 1250 (repealed). Defective tille; new proceedings 
1250. If the title attempted to be acquired is found to be defective 

from any cause, the plaintiff may again institute proceedings to ac
quire the same, as in this Title prescribed. 

§ 1251 (repealed). Time for paying assessments; bond to build 
railroad crossings, fences and cattle guards; 
deposit to build highway fences 

1251. The plaintiff must, within thirty da}'s after final judgment, 
pay the sum of money assessed. In case the plaintiff is the State of 
California, or is a public corporation, and it appears by affidavit that 
bonds of said State or of an}' agency thereof, or of said public corpora· 
tion must be issued and sold in order to provide the money necessar}' 
to pay the sum assessed, then such Slun may be paid at any time within 
one year from the date of such judgment; provided further, that ifthe 
sale of an}' such bonds cun not be had b}' reason of litigation affecting 
the validity thereof, then the time during which such litigation is 
pending shall not be considered a part of the one year's time in which 
such pa}'01ent mnst be made. 

I 
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II\ case the use is for railroad purposes, the plaintiff may, at the time 
of or 'before payment, elect to build the farm or private crossings, 
fences and cattle guards; and ifhe so elect, shall execute to the defend
ant a bond, with sureties to be approved by the court in double the 
assessed cost of the same, to buili such farm or private crossings, 
fences and cattle guards within eighteen months from the time the 
railroad is built on the land taken, and if such bond be given, need not 
pay the cost of such farm or private crossings, fences and cattle guards. _ 
In an action on such bond, the plaintiff may recover reasonable attor
ney's fees. 

• In case of property being taken by the State or any county. or city 
and county. for highway purposes. the State or such count» or city and 
county. may elect to build the fences for which damages may have 
been assessed and in such case the amount assessed shall be deposited 
with the clerk of the court having jurisdiction of the action. and if such 
fences are not constructed within one year from the date of judgment 
the said money shall be paid to the defendant or defendants entitled 
thereto. or to his or their order. who shall immediately build said 
fences. In case the State. or county. or city and county. builds said 
fences the lIloneys u~pmili.ed shall be retufueu io said State or county, 
or city and county, and in case the said moneys are paid to the owner 
or owners of the lands condemned and are not used for said purposes, 
within one year from the date of judgment, the same may be recov
ered by said State or county. or city and county. 

§ 1252 (repealed). Compensation and damages; payment or 
deposit; execution; vacation of proceedings 
and restoration of possession for nonpay
ment 

1252. Payment may be made to the defendants entitled thereto, or 
the money may be deposited in Court for the defendnnts, and be 
distributed to those entitled thereto. If the money be not so paid or 
deposited. the defendants may have execution as in civil cases; and if 
the money cannot be made on execution, the Court, upon a showing 
to that effect, must set aside and annul the entire proceedings, and 
restore possession of the property to the defendant. if possession has 
been taken by the plaintiff. 

§ 1252.1 (repealed). Liability of plaintiff for ad valorem taxes, 
penalties and costs; payments to defend
ant 

1252.1. AI; between the plaintiff and defendant, the plaintiff is lia
ble for any ad valorem taxes, penalties and costs upon the property 
sought to be taken by eminent domain that would be subject to cancel
lation under Chapter 4 (commencing with Section 4986) of Part 9 of 
Division 1 of the Revenue and Taxation Code if the plaintiff were a 
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public agency covered by Section 4986 of the Revenue and Taxation 
Cod~ and if such taxes, penalties and costs had not been paid, whether 
or not the plaintiff is such a pUblic agency. 

If the defendant has paid any amount for which, as between the 
plaintiff and defendant, the plaintiff is liable under this section, the 
plaintiff shall pay to the defendant a sum equal to such amount. 

If the plaintifftakes possession of the property prior to judgment, 
the amount the defendant is entitled to be paid under this section shall 
be claimed at the time and in the manner provided for claiming costs .• 
If the plaintiff does not take possesoion. of the property prior to judg
ment, the amount the defendant is entitled to be paid under this 
section shall be claimed not Jater than 30 days after the title vests in 
the plaintiff and shall be claimed in the manner provided for claiming 
costs. 

§ 1252.2 (repealed). Separatevalualion an assessment roll; ap
plication 

1252.2. When the property sought to be taken by eminent domain 
does not have a separate valuation on the assessment roll, any party 
to the emir.ent domain procee.J;'1g may, at my time after the ta.xes on 
such property nre subject to cancellation pursuant to Section 4986 of 
the Revenue and Taxation Code, apply to the tax collector for a sepa
rate valuation of such property in accordance with Article 3 (com
mencing with Section 2821) of Chapter 3 or Part 5 of Division 1 of the 
Revenue and Taxation Code notwithstanding any provision in such 
article to the contrary. 

§ 1253 (repealed). Final order; contents; recordation; vesting of 
title 

1253. When payments have been made and the bond given, if the 
plaintiff elects to give one, as required by Sections 1251 and 1252, the 
court shall make a final order of condemnation, which shall describe 
the property condemned, the estate or interest acquired therein, the 
purposes of such condemnation, and if possession is taken pursuant to 
Section 1243.5 or 1254 prior to the making and entry of the final order 
of condemnation, the date of such possession. For the purposes of this 
section, the date of possession shall be the date upon or after which 
the plaintiff is authorized by order of the court to take possession of 
the property. A certified copy of the order shall thereupon be record
ed in the office of the recorder of the county in which the property 
is locatec\,The title to the property described in the final order of 
condemn"Uon vests in the plaintifT for the purposes described therein 
upon the date thafa certified copy ofthe final order of condemnation 
is recorded in the office of the recorder of the county. 

) 
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§ 12~4 (repealed). Ponession and use of property by plaintiff 
pendinq conclusion of litigation 

1~4. (a) In any case in wl.ich the plaintiff is not in possession of 
the property sought to be condemned, the plaintiff may, at any time 
after trial and judgment entered or pending an appeal from the judg
ment and after payment into court for the defendant of the full 
amount of the judgment and such further sum as may be required by _ 
the court as a fund to pay any further damages and costs that may be 
recovered in the proceeding, apply ex parte for an order authOrizing 
it to take possession of and to use the property sought to be con
demned. 

(b) If in the judgment the. court determined that the plaintiff is 
entitled to acquire the property by eminent domain and if the court 
determines that the plaintiff has made the required payment into 
court, the court shall by order authorize the plaintiff to take possession 
of and use the property during the pendency of and until the final 
conclusion of the litigation, and shall, if necessary, stay all actions and 
proceedings against the plaintiff on account thereof. The order shall 
state the date aftt:r which lh~ plaintiff i:s auLhorizt:U ~o lak~ po:ss~ssion 
of the property which date, unless the plaintiff requests a later date, 
shall be 10 days after the date of the order. 

(c) At least 10 days prior to the time possession is taken, the plaintiff 
shall serve upon the defendants and their attorneys, either personally· 
or by mail, a copy of the order of the court authorizing it to take 
possession of the property. A single service upon or mailing to those 
at the same address is sufficient. 

(d) At any time after the court has made an order authorizing the 
plaintiff to take possession pursuant to this section, the court may, 
upon motion of any party to the eminent domain proceeding, order 
an increase or a decrease in the amount that the plaintiff is required 
to pay into court as a further sum pursuant to this section. 

(e) The plaintiff shall not be held to have abandoned or waived the 
right to appeal from the judgment by paying into court the amount 
of the judgment and such further sum as may be required by the court 
and taking possession of the property pursuant to this section. 

(f) The defendant, who is entitled to the money paid into court for 
him upon any judgment, shall be entitled to demand and receive the 
full amount of the judgment at any time thereafter upon obtaining an 
order therefor from the court. The court, or a judge thereof, upon 
application by such defendant, shall order and direct that the money 
so paid into court for him be delivered to him upon his filing a satisfac
tion of the judgment, or upon his filing a receipt therefor, and an 
abandonment of all defenses to the action or proceeding, except as to 
the amount of damages that he may be entitled to in the event that 
a new trial is granted. A payment to a defendant, as aforesaid, shan be 
held to be an abandonment by such defendant of all defenses inter
posed by him, excepting his claim for greater ccmpensation. 

--



64 CAUFORNIA LAW REVISION COMMISSION 

(g) Any amount withdrawn by any party in excess of the amount 
to wHIch he is entitled as finally detennined in the eminent domain 
proceeding shall be paid without interest to the party entitled thereto, 
and the court in which the eminent domain proceeding is pending 
shall enter judgment therefor against such party. 

(h) The payment of the money into court, as hereinbefore pro
vided for, shall not discharge the plaintiff froIjlliability to keep the said 
fund full and without diminution; hut such money shall be and remain, • 
as to all accidents, defalcations, or other contingencies (as between the 
parties to the proceeding), at the risk of the plaintiff, and shall so 
remain until the amount of the compensation or damages is finally 
settled hy judicial determination, and until the court awards the 
money, or such part thereof as shall be determined upon, to the de
fendant. and until he is authorized or required by rule of court to take 
it. If. for any reason, the money shall at any time be lost, or otherwise 
abstracted or withdra\,n, through no fault of the defendant, the court 
shall require the plaintiff to make and keep the sum good at all times 
until the litigation is finally brought to an end, and until paid over or 
made payable to the defendant by order of court, as above provided. 
The court shall order the money to be deposited in the State Treasury, 
unless the plaintiff requests the court to order deposit in the county 
treasury. in which case the court shall order deposit in the county 
treasury. If the court orders deposit in the State Treasury, it shall be 
the duty of the State Treasurer to receive all such moneys, duly receipt 
for, and to safely keep the same in the Condemnation Deposits Fund, 
which fund is hereby created in the State Treasury and ior such duty, 
he shall be liable to the plaintiff upon his official bond. Money in the 
Condemnation Deposits Fund may be invested and reinvested in an)' 
securities described in Section 16430, Government Code, or deposited 
in banks as provided in Chapter 4 (commencing with Section 165(0) 
of Part 2 of Division 4 of Title 2, Government Code. The Pooled Money 
Investment Board shall deSignate at least once a month the amount 
of money available in the fund for investment in securities or deposit 
in bank accolmts, and the type of investment or deposit and shall so 
arrange the investment or deposit program that funds will be available 
for the immediate payment of any court order or decree. Immediately 
after such designation the Treasurer shall in vest or make depOSits in 
bank accounts in accordance with the designations. 

(i) For the purposes of this section, a written determination signed 
by a majority of the members of the Pooled Money Investment Board 
shall be deemed to be the determination of the board. Members may 
authorize deputies to act for them for them for the purpose of making 
determinations under this section. 

(j) Interest earned and other increment derived from investments 
or deposits made pursuant to this section, after deposit of money in the 
State Treasury, shall be deposited in the Condemnation Deposits 
Fund. After first deducting therefrom expenses incurred by the Treas
urer in taking and making delivery of bonds or other securities under 
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this section, the State Controller shall apportion as oOune 30th and 
Deccqlber 31st of each year the remainder of such interest earned or 
increment derived and deposited in the fund during the six calendar 
months ending with such dates. There shall be apportioned and paid 
to each plaintiff having a deposit in the fund during the six·month 
period for which an apportionment is made, an amount directly pro
portionate to the total deposits in the fund and the length of time such 
deposits remained therein. The State Treasurer shall payout the 
money deposited by a plaintiff in such manner and at such times as • 
the court or a judge thereof may, by order or decree, direet. 

(k) In all cases where a new trial has been granted upon the ap
plication of the defendant, and he has failed upon such trim to obWn 
greater compensation than was allowed him upon the first trial, the 
costs of such new trial shall be taxed against him. 

Comment. The disposition of the provisions of Section 1254 is 
indicated below; unless otherwise indicated, the new sections 
are in the Code of Civil Procedure. 

Section 1254 New Provisions 
Subdivision (a) ................................ ~ 1255.310 
Subdivision (b) ................................ § 1255.320 
Subdivision (e) ................................ ~ 1255.330 
Subdivision (d) ... , ............................ § 1255.340 
Subdivision (e) ................................ § 1255.370 
Subdivision (f) ................................ § 1255.350 
Subdivision (g) ................................ § 1255.360 
Subdivision (h) ................................ H 12:>5.110, 1255.410; 

GOVT.CODE 
H 16429.1-16429.3 

Subdivisions (i), (j) ........................ GoVT. CODE 
§§ 16429.1-16429.3 

Subdivision (k) ............................... . 

$ 1255 (repeoled). Costs; discretion 
1255. Costs may be allowed or not, and if allowed, may be appor· 

tioned between the parties on the same or ad verse sides, in the discre
tion of the Court. 

§ 1255a (repealed). Abandonment 
12.'55a. (a) The plaintiff may abandon the proceeding at any time 

after the filing of the complaint and before the expiration of 30 days 
after final judgment, by serving on defendants and filing in court a 
written notice of such abandonment. Failure to comply with Section 
1251 of this code shall constitute an implied abandollment of the pro· 
ceeding. 

(b) . The court may, upon motion made within 30 days after such 
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abandonment, set aside the abandonment if it detennines that the 
positiQn of the moving party has been substantially changed to his 
detriment in justifiable reliance upon the proceeding and such party 
cannot be restored to substantia!!:, the same position as if the proceed
ing had not been commenced. 

(c) Upon the denial of a motion to set aside such abandonment or, 
ifno such motion is filed, upon the expiration of the time for filing such 
a motion, on motion of any party, a judgment shall be entered dismiss
ing the proceeding and awarding the defendants their recoverable' 
costs and disbursements. Recoverable costs and disbursements in
clude (1) all expenses reasonably and necessatily incurred in prepar
ing for the condemnation trial, during th" trial, and in any sub.equent 
judicial proceedings in the condemnation action and (2) reasonable 
attorney fees, appraisal fees, and fees for the services of other experts 
where such fees were reasonably and necessarily incurred to protect 
the defendant's interests in preparing for the condemnation trial, 
during the trial, and in any subsequent judicial proceedings in the 
condemnation action, whether such fees were incurred for services 
rendered before or after the filing of the complaint. In case of a partial 
abandonment, recoverable costs and di~blJrsem''"ts shall include only 
·those recoverable costs and disbursements, or portions thereof, which 
would not have been incurred had the property or property interest 
sought to be taken after the partial abandonment been the property 
or property interest originally sought to be taken. Recoverable costs 
and disbursements, including expenses and fees, may be claimed in 
and by a cost bill, to be prepared, served, filed, and .taxed as in civil 
actious. Upon judgment of dismissal on motion of the plaintiff, the cost 
bill shall be med within 30 days after notice of entry of such judgment. 

(d) If, after the plaintiff takes possession of or the defendant moves 
from the property sought to be condemned in compliance with an 
order of possession, the plaintiff abandons the proceeding as to such 
property or a portion thereof or it is determined that the plaintiff does 
not have authority to take such property or a portion thereof by 
eminent domain, the court shall order the plaintiff to deliver posses
sion of such property or such portion thereofto the parties entitled to 
the possession thereof and shall make such prOvision as shall be just for 
the payment of damages arising out of the pl~intirrs taking and use of 
the property and damages for any loss or impairment of value suffered 
by the land and improvements after the time the plaintiff took posses
sion of or the defendant moved from the property sought to be con
demned in compliance with an order of possession, whichever is the 
earlier. 

§ 1255b (repealed). Compensation and damages; interest 
1255b. (a) The compensation and damages awarded in an emi

nent domain proceeditlg shall draw legal interest from the earliest of 
the following dates: 

(1) The date of the entry of judgment. 
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(2) The date that the possession of the property sought to be con
denlned is taken or the damage thereto occurs. 

(3) The date after which the plaintiff may take possession of the 
property as stated in an order authorizing the plaintiff to take posses
sion. 

(b) If after the date that interest begins to accrue the defendant 
contil'lUeS in actual possession of or receives rents, issues and profits 
from the property, the value of such possession and of such rents, 
issues and profits shall be offset against the interest that accrues during -
the period the defendant continues in actual possession or receives 
such rents, issues or profits. 

(c) The compensation and damages awarded in an emitlent do
main proceeding shall cease to draw interest on the earliest of the 
following dates: 

(1) As to any amount deposited pursuant to Section 1243.5, the date 
that such amount is withdrawn by the person entitled thereto. 

(2) As to any amount paid into court pursuant to Section 1254, the 
date of such payment. 

(3) As to any amount paid to the person entitled thereto, the date 
of such payment. 

(4) If the full amount the defendant is then entitled to receive as 
finnlly determined in the eminent domain proceeding together with 
the full amount of the interest then due thereon is paid into court for 
the defendant after entry of judgment, the date of such payment. 

§ 1256 (repealed). Applicable rules af practice 
1256. Except as otherwise provided in this TItle, the provisions of 

Part II of this Code are applicable to and constitute the rules of prac
tice in the proceedings mentioned in this Title. 

§ 1256.1 (repealed). Argument; defendant's right to open and 
close 

1256.1. Notwithstanding the provisions of Part 2 of this code, in any 
action brought under the provisions of this title, the defendant shall 
commence and conclude the argument. 

§ 1257 (repealed). New trials and appeals; applicable provi
sions; improvements pending new trial or ap
peal; application of money deposited 

1257. The provisions of part II of this code, relative to new trials 
and appeals, except in SO far as they nre incon.pstent with the provi
sions of this title, apply to the proceedings mentioned in this title; 
provided, that upon the payment of the sum of money assessed, and 
upon the execution of the bond to build the fences and c<lttle-guards, 
as provided in section twelve hundred amI fifty-one, the plaintiff shall 
be entitled to enter into, improve, and hold possession of the property 
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sought to be condemned (if not already in possession) as provided in 
sectiOll twelve hundred and fIfty-four, and devote the same to ::."e 
public use in question; and no motion for new tria1 or appeal s1.all, 
after such payment and filing of such bond,., aforesaid, in any manner 
retard the contemplated improvement. Aby money which shall have 
been deposited, as provided in section twelve hundred and flfty-four, 
may be applied to the payment of the money assessed, and the remain
der, if any there be, shall be returned to the plaintiff. 

§ 1258 (repealed). Effective date; construction 
1258. With relation to the Acts passed at the present session of the 

Legislature, this Title must be construed in the same manner as if this 
Code had been passed on the last day of this session, and from and after 
the time this Code takes effect, all laws of this State in relation to the 
taking of private property for public uses are abolished, and all pro
ceedings had in the exercise of the powers of eminent domain must 
conform to the provisions of this Title. 

§ 1259 (repealed). Effective date 
1259. Title VII of Part III of THE CODE OF CiVIL PROCEDURE of 

the State of California (this Title) shall be in force and effect from and 
after the fourth day of April, one thousand eight hundred and seventy
two. 

§ 1260 (repealed). Construction 
1260. From and after the time this Title takes effect, it must be 

construed in the same manner as it would be were Sections 4 and 17 
of this Code in force and effect. 

§ 1261 (repeated). Pending proceedings; effect upon 
1261. No proceeding to enforce the right of eminent domain com· 

menced before this Title takes effect, is affected by the provisions of 
this Title. 

§ 1262 (repeated). Rules of practice 
1262. Until the fIrst day of January, one thousand eight hundred 

and seventy-three, at twelve o'clock noon, the provisions of Sections 
1256 and 1257 of this Title are suspended, and until then, except as 
otherwise provided in this Title, the rules of pleading and practice in 
civil actions now in force in this State are applicable to the proceedings 
mentioned in this Title, and constitute the rules of pleading and prac
tice therein. 
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§ 1263 (repealed). Construction; statutes providing for taking 
for street purposes 

1263. Nothing in this Co<!e must be construed to abrogate or repeal 
any statute providing for the taking of property in any city or town for 
street purposes. 

§ 1264 (repealed). Preference; setting for trial and hearing 
• l264. In all actions brought under the provisions of this title, to 
enforce the right of eminent dOmain, all courts wherein such actions 
are or may hereafter be pending, shall give such actions preference 
over all other civil actions therein, in the matter of setting the same 
for hearing or trial, and in hearing the same, to the end that all such 
actions shall be quickly heard and determined. 

§ 1264.1 (repealed). Franchise to collect tolls 
1264. L Where the property sought to be ccndemned is a franchise 

of limited duration to collect tolls on any bridge or highway, the 
plaintiff may condemn the right to take such franchise as of a future 
date, which date shall be specified in the complaint and in the judg
ment of condemnation. 

Comment. Section 1264.1 and its implementing sections (Sec
tions 1264.2-1264.6 and 1264.8), relating to condemnation of toll 
franchises of limited duration as of a future date, are not con
tinued. These sections were of extremely limited application 
and are presently of little or no significance, for there appear to 
be no existing toll bridge or toll road franchises. In addition, 
these sections largely restated the rules of eminent domain that 
would be applicable in their absence. See Comment, Work of 
the 1937 California Legislature, 11 So. CAL. L. REv. 1,33-39 
(1937) . 

For related provisions, see CODE CIv. PROG. § 1230.070 
("property" defined); STS. & Hwys. CODE H 30800 and 20810 
(granting franchises); PUB. UTIL. CODE § 1403 (condemnation 
of utilities); CAL. CaNST., Art.XII, § 8 (right of Legislature). See 
also former CODE Crv. PROC. §§123e(4) and 1240(5) and Com
ments thereto (condemnation of toll bridges and roads, and of 
franchises) . 

§ 1264.2 (repealed). Fronchise to conect tolls; measure of dom
ages 

1264.2. The measure of damages in the case of a proceeding CCIIl

ing under section 12134.1 shall, except as provided in section 1264.3, be 
the value of the rights granted under said franchise for the period 
between said date and the expiration of said franchise, due considera-
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tion.being had to the burdens as well as the benefits conferred by such 
francl\ise. 

Comment. See Comment to fonner CoDE. CIY. PROC. 
§ 1264.1 

§ 1264.3 (repealed). Franchise to collect tolls; provision in fran
chise for acquisition of road or bridge;. 
amount of compensation 

1264.3. If provision was made in the franchise sought to be can· 
demned or in the applicable statutes under which the franchise was 
granted for the acquisition of said toll bridge or toll road or said . 
franchise by the county granting the franchise or by the counties, 

. jointly acting, in which the toll bridge or toll road is situate, on the 
payment of the fair cash value of said toll bridge or toll road, without 
consideration of the value of the franchise, then and in that event, in 
any proceeding brought for the taking of such franchise, the compen
sation awarded shall not exceed the fair cash value of such toll bridge 
or toll road, exclusive of the value of the franchise. 

Comment. See Comment to former CODE ClY. PROC. 
§ 1264.1. 

§ 1264.4 (repealed). Franchise to collect tolls; amendment af 
complaint an new trial 

1264.4. If a new trial is granted or the judgment is reversed and 
remanded for a new trial, the plaintiff shall have the right as a marter 
of course, in cases coming tmder section 1264.1 to amend the com
plaint to specify a different date as of which said franchise shall be 
taIcen. 

Comment. See Comment to former CODE CIY. PROc. 
§ 1264.1. 

§ 1264.5 (repealed). Franchise to collect tolls; affirmance on ap
peal; deduction of net receipts if plaintiff 
offered to pay judgment; net receipts de
fined; exception 

1264.5. If the defendant appeals from the judgment and the judg
ment is affirmed in a case coming under Section 1264.1. the plaintiff 
shall be entitled to have deducted from the principal of the judgment 
to be paid the net receipts of tolls collected or collectible from the date 
for the taking as specified in the judgment to the date on which the 
judgment of the reviewing court becomes final, on showing that prior 
to the date specified for said taking the plaintiff was able to pay the 
said judgment and offered to pay the same to the defendant. or into 
court for his benefit. in return for a waiver of the appeal. The term 
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"net ~eceipts" means the sum obtained by subtracting from the total 
amount of tolls collected or collectible the amounts actually and neces
sarily expended or incurred for operation and maintenance of said toll 

. road or toll bridge during said period. 
This section does not apply in those cases in which the plaintiff takes 

• possession pending appeal pursuant to the provisions of Section 1254 
or takes possession under the provisions of Section 14 of Article I of the 
Constitution. 

Comment. See Comment to former CODE CIV. PROC. 
il264.1. 

§ 1264.6 (repeoled). Franchise to collect tolls; determination of 
deduction 01 net receipts; motion; jury trio I 

1264.6. To secure the deduction specified in Section 1264.5 the 
plaintiff must Within 10 days after the remittitur is received from the 
reviewing court serve on the defendant and file in the superior court 
his motion to set for hearing the question of the deduction to be made. 
If. on the hearirg of said motion1 prcof is !!lade to the sati$f~ction of 
the court of plaintiffs ability to pay, and offer to pay, the judgment, 
as specified in Section 126-1.5, the court shall grant the motion and shall 
fix a time for the determination of the mnount to be deducted, which 
amount shall be determined by the court Sitting \\itnout a jury unless 
plaintiff or defendant on or before the date of the hf)aring of said 
motion to set files with the court a demand irr '.I/riting for a jury, in 
which case the said amount shall be determined by a jury. 

Comment. See Comment to former CODE CN. PROC. 
§ 1264.1. 

§ 1264.7 (repeoled). Franchise to collect tolls; judgment and fi
nol judgment defined. 

1264.7. The term "judgment"' as used in this title means the judg· 
ment determining the right to condemn and fixing the amount of 
compensation to be paid by the plaintiff. The term ·'l1naljudgment'· 
as used in this title means such judgment when all possibility of direct 
attack thereon by way of appeal, motion for a new trial, or motion to 
vacate the judgment has been exhausted. 

§ 1264.8 (repealed). Fronchise to collect tolls; time for payment 
of judgment; extension; obondonment 

1264.8. In any case brought under section 126·U, thc plaintiff sh,ill 
have th" full period speCified in ,·cction 1251 in which to pay the 
judgment, but in casc the period specified in tbt section expires prior 
to the date speCified in the judgment [or thc taking of said franchise, 
the period shall be extended to amI including the day preceding said 
specified date. 
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No abandonment shall be implied under section 1255a unless the 
judgment is not paid within the time herein specified. 

Comment. See Comment to former CODE CXV. PROC. 
f 1264.1. 

§ 1264.9 (repealed). Franchise to collect tolls; tcllroad or 
bridge; aWQrd to county, city, or public 
mandatory for taxes, elc. ' • 

• 

1264.9. In any action for the acquisition hereunder of a toll road or 
toll bridge or the franchise for the collection of tolls thereon. the court 

. in which such action is pending shall have jurisdiction to determine 
the liability of the condemning party to any county, city or other 
public mandatory for taxes, license fees or franchise payments and to 
determine the reversionary rights of any such county, city or other 
public mandatory in or to the franchise or property so sought to be 
acquired, and if, and in the event, any such lin bility be so determined 
against said condemning party, then and in that event an award shall 
be made to such county, city or other public mandatory, pursuant to 
the provisions of the iaw. 

Comment. Section 1264.9-relating to the jurisdiction of the 
court to determine the liability of a condemnor for taAes, license 
fees, and franchise payments on, as well as reversionary inter· 
ests of a city, county, or other public mandatory in, a toll bridge 
or toll road or franchise thereon-is not continued. The section 
was of little or no current significance, for there appear to be 
few existing private tol! roads or bridges and no existing fran· 
chises for their operation. Moreover, the court has general juris
diction to determine matters incident to the condemnation of 
property (cl former CODE CIV. PROe. § 1247 (2) and Comment 
thereto) as well as specific jurisdiction to determine liability for 
taxes (see REV. & TAX. CODE § 4986; sec also former CODE CN. 
PnOC. ~§ 1252.1 and 1252.2 and Comments thereto). 

§ 1265 (repealed). Acquisition of realty by public agency; pur
chase price as public information 

1265. Whenever any public agency acquires re'll propcrty by emi
nent domain, purchase. or cxchange, the purchase pricc or other con· 
sideration paid by such agency shall be public information made 
available upon request from the agency concerncd. 
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§ 1~6 (repealed). Taking whale parcel where award for part 
would hqual value of whale 

1266. Whenever bnd is to be condemned by a county or city for 
the establislunent of any street or highway, including express high
ways and freeways, and the taking of a part of a pared of land by such 
condemning authority would leave the remainder thereof in such size 
or shape or condition as to require such condemnor to pay in compen- _ 
sation for the taking of such part an amount equal to the fair and 
reasonable value of the whole parcel, the r~solutioa of the governing 
body of the city or county may provide for the taking of the whole of 

. such parcel and upon the adoption of any such resolution it shall be 
deemed necessary for the public use, benefit, safety, economy, and 
general welfare that such condemning authority acquire the whole of 
such parcel. 

Comment. Section 1266 is superseded by Section 1240.420 of 
the Code of Civil Procedure. 

§ 126641 (repealed). Acq'Uisiticn by gift 0:' p!!!'chcse; pcrposes 
1266.1. A COUll ty or a city may acquire land by gift or purchase 

from the owner thereof for any of the purposes enumerated in Section 
1266 of this code. 

Comment. Section 1266.1 is superseded by Section 1240.410 of 
the Code of Civil Procedure. 

§ 1266.2 (repealed). Compensation or fee for oppraisers, re
ferees, commissioners, etc_ 

1266.2. In any action or proceeding for the purpose of condemning 
property where the court may appoint appraisers, referees, commis
sioners, or other persons for the purpose of determining the vulue of 
such property and fL~ing the compensation thereof. and may fL'C their 
fees or compensation the fee or compensation shall not exceed fifty 
dollars ($50) a day. 

§ 1267 (repealed). Expert wilnesses; limitations 
1257. (a) Notwithstanding any other provision of law; only two 

experts shall be permitted to testify for any party as to each parcel in 
an eminent domain proceeding; but, for good cause shown, the court 
may permit one or more add~tiond experts to testify for any party. If 
one or more experts arc regularly employed and paid as such by the 
plaintiff, at least one of the experts who is called as a witness by the 
plaintiff may be such an employee . 
. (b) Nothing in this s~-:ction shan bo construed 013 Ihniting the num

ber of witnesses, other than experts. which a party may call in ,uch 
proceeding, inc\udin>: a person who is 'lualified to testify pursuant to 
paragraph (2) of subdivi>ion (a) of Section 813 of the Evid~ncc Code. 
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(e) As used in this section, uexpert" means a person who is qualified 
to testify pursuant to paragraph (1) of subdivision (a) of Section 813 
of the Evidence Code. 

Chapter 2. Exchange of IMormation in 
Eminent Domain Proceedings 

§ 1272.01 (repealed). Exchange of lists of expert witnesses and 
slalements of valuation dala 

lZ7Z,Ol. (a) Not latcr than 50 days prior to the day set for the trial, 
any party to an eminent domain proceeding may serve upon any 
adverse party and me a demand to exchange lists of expert witnesses 
and statements of vallUltion data. 

(b) A party on whom a demand is served may, not later than 40 
days prior to the day set for the trial, serve upon any adverse party and 
file a cross-demand to exchange lists of expert witnesses and state
ments of valuation data relating to the p~cel of property described 
in the demand. 

(e) The demand or cross-demand shall; 
(1) Describe the parcel of property to which the demand or cross

demand relates, which description may be made by reference to the 
complaint. 

(2) Include a statement in substantially the following form: "You 
are required to serve and deposit \\ith the clerk of court a list of expert 
witnesses and statements of valuation data in compliance with Chap
ter 2 (commencing wi th Section 1272.01) of Title 7 of Par t 3 of the 
Code of Civil Procedure not luter th,m 20 days prior to tile day set for 
trial. Except as otherwise provided in that chapter, your failure to do 
so will constitute a waiver of your right to call unlisted expert wit
nesses during your case in chief and of your right to introduce on 
direct examination during your case in chief any matter that is re
quired to be, but is not, set forth in your statements of valuation data." 

(d) Not Inter than 20 ili.ys prior to the day set for trial, each party 
who served a demand or cross-demand and each party upon whom a 
demand or cross-demand was served shall serve and deposit with the 
clerk of the conrt a list of expert witnesses alld statements of valuation 
data. A party who served a demand or cross-dcmnnd shall serve his list 
and statemcnts upon each party on whom he served his demand or 
cross-demand. Each party on whom a demand or cross-demand was 
served shan serve his list and statements upon the pmty who served 
the demand or cross·demand. 

(e) The clerk of the court shall make an entry in the register of 
actions for each list of e~l'ert witnesses and statement of valuation data 
deposited with him pursuant to this chapter. The lists and statements 
shall not be filed in the proceeding, but the clerk sh"ll make them 
available to the court at tlw·colllmenccment of the trial for the limited 
purpose of cnabling the court to apply the provisions of this chapter. 
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Unless the court otherwise orders, the clerk shall, at the conc1usi,;~ of 
the trial, return all lists and statements to the attorneys for the parties 
who deposited them. Lists or statements ordered by the court to be 
ret!!ined may thereafter be destroyed or otherwise disposed of in 
accordance with the provisions of law governing the destruction or 
disposition of exhibits introduced in the trial. 

§ 1272.02 (repealed). Statement of valuation data; persons 
from whom exchanged; contents 

1272.02. (a) A statement of valuation data sh::l1 be exchanged for 
each person intended to be called as a witness by the party to testify 
to his opinion as to any of the following matters: 

(1) The value of the property or property interest being valued. 
(2) The amount of the damage, if any, to the remainder of the 

larger parcel from which such property is taken. 
(3) The amount of the special benefit. if any, to the remainder of 

the larger parcel from which such property is taken. 
(b) The statement of valuation data shall give the name and busi

ness or residence addrcss of the witnesS:and shall include a statement 
whether the witness will testify to an OpiniOIl as to any of the matters 
listed in subdivision (a) and, ...., 
~. J 

(as to each such matter upon which he will give an opinion, what that 
opinion is and the following items to the extent that the opinion on 
such matter is based thereon: 

(1) The estate or interest being valued. 
(2) The date of valuation used by the witness. 
(3) The highest and best use of the property. 
(4) The applicable zoning and the opinion of the witness as to the 

probability of any change in such zoning. 
(5) The sales, contracts to sell and purchase, and leases supporting 

the opinion. 
(6) The cost of reproduction or replacement of the oxisting im

provements on the property, the depreciation or obsolescence the 
improvements have suffered, and the method of calcubtion uscd to 
determine depreciation. 
. (7) The gross income from thc property, the dcductions from gross 
income, and the resulting net incomc; the reasonable net rental value 
attributablc to the l,md and e.'<istin~ improvements thereon, and the 
estimated gross rental income and deductions therefrom upon which 
such reasonablc net rent~1 value is computed; the rate of capitalization 
used; and the value indicated by such capitalization. 

(8) If the property is a portion of a larger parcel, a description of 
the largcr parcel and its value. 

(c) With respect to cach sale, contract, or lease listed under para
graph (5) of subdivision (b); 

(1) The names and busi!lcSS or rcsidence addresses, if known, of the 

.1 
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parties to the transaction. '. 
. (2) "The location of the property subject to the transaction. 

(3) The date of the t,-an5:u:tion. 
(4) If recorded, tlle date of recording and the volume and page or 

other identification of the record of the transaction. 
(5) Thc price and other tenus and circumstances of the transaction. 

In lieu of stating the tenus contained in any contract, lease, or other 
document, the statement may, if the document is available for inspec- • 
tion by the adverse party, state the place where and the times when 
It is available for inspection. 

(d) If any opinion referred to in subdivision (a) is based in whole 
or in substantial part upon the opinion of another person, the state
ment of valuation data shall include the name and business or resi
dence address of such other person, his business, occupation, or 
profession, and a statement as to the subject matter to which his 
opinion relates. 

(e) Except when an appraisal report is used as a statement ofvalua
tion data as permitted by subdivision (I), the statement of valuation 
data shall include a statement, signed by the \~;tl1ess, that the witness 
has read the statement ofvaiuation data and that itfairiy (md correctiy 
states his opinions and knowledge as to the matters therein stated. 

(f) An appraisal report that has been prepared by the witness 
which includes the information required to be included in a statement 
of valuation data may be used as a statement of valuation data under 
this chapter. 

§ 1272.03 (repeoled). list of expert witoe;;>e>; conlenls 
1272.03. The list of expert "itnesses shall include the name, bu,i· 

ness or residence address, and business, occupation, or profession of 
each person intended to be called as an expert witness by the party 
and a statement as to the subject matter to which his testimony relates. 

§ 1272.04 (repealed). Notice to persons upon whom list and 
statements served of additional witnesses 
or data; form 

1272.04. (a) A party who is required to exchange lists of expert 
witncsses and statements of valuation data shall diligehtly give notice 
to the parties upon whom his list und statements were served if, after 
service of his list ami statements, he: 

(1) Determines to call an expert witness not included in his list of 
expert witnesses to testify on direct examination during his ease in 
chief; 

(2) Dctcrmines to have a witnc<s callcd by him testify on direct 
eXatnid~\tion durin~{ hi~ case in chief to any ovinion nr (lata required 
to he listed in the statement of valuation data lor that witness but 
which was not so listed; or 

(3) Discovers any data required to be listed in a statement of valua-

J 
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tion data but which was not so listed. 

(b)" The notice required by subdivision (a) shall include the infor
mationspecified in Sections 1272.02 and1272.03 and shall be in writing; 
but such notice is not required to be in writing if it is given after the 
commencement of the trial. 

§ 1272.05 (repealed). Limitations upon colling witnesses and 
testimony by witnesses 

1272.05. Except as provided in Section 1272.06, upon objection of 
any party who has served his list of expert witnesses and statements 
of valuation data in compliance with Section 1272.01: 

(a) No party required to serve a list of expert witnesses may call an 
expert witness to testify on direct examination during the case in chief 
of the party calling him unless the information required by Section 
1272.03 for such witness is included in the list served by the party who 
calls the witness. 

(b) No party required to serve statements of valuation data may 
call a witness to testify on direct examination during the case in chief 
of the party crll1ing [.lffi to h!s op!!!!on of L'-1e value of the property 
described in the demand or cross-demand or the amount of the dam
age or benefit, if any, to the remainder of the larger parcel from which 
such property is taken unless a statement of valuation data for the 
witness was served by the party who calls the witness. 

(c) No witness called by any party required to serve statements of 
valuation data may testify on direct eXlL'TIination c!u!ing the case in 
chief of the party who called him to any opinion or data required to 
be listed in the statement of valuation data for such witness unless such 
opinion or data is listed in the statement served, except that testimony 
that is merely an explanation or elaboration of data so listed is not 
inadmissible under this section. 

§ 1272.06 (repealed)_ Grounds for court outhority to call wit
ness or permit testimony by witness 

1272.06. (a) The court may, upon such terms as may be just, per
mit a party to call a witness, or permit a witness called by a party to 
testify to an opinion or data on direct examination, during the party's 
case in chiefwherc such witness, opinion, or data is required to be, but 
is not, included in such party's list of expert witnesses or statements 
of valuation data if the court finds that such party has 11,,;<\e a good 
faith effort to comply with Sections 127~.01 to 1272.03, inclusive, that 
he has complied with Section 1272.0~, and that, by the date of the 
service of his list and statelUents, he: 

(1) Would not in the exercise of reasonable diligeIlc" have deter
mined to call such witness or discovered or listed such opinion or data; 
or 

(2) Failed to detcrmine to call such witncss or to discover or list 
such opinion or data through mistake, inadvertence, surprisc, or ex-
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cusable neglect. . . 
(bf In making a determination under this section, the court shall 

take into account the extent to which the opposing party has relied 
. upon the list of expert witnesses and statements of valuation data and 
will be prejudiced if the witness is calied or the testimony concern ing 
such opinion or data is given. 

§ 1272.07 (repealed). Applicability af chapter 
1272.07. This chapter does not apply in any eminent domain pro

ceeding in any county having a population in excess of 4,DOO,ooo in 
which a pretrial conference is held. 

§ 1272.08 (repealed). Use of discovery procedures 
1l1:72.08. The procedure provided in this chapter does not prevent 

the use of cliscovery procedures or limit the matters that are cliscovern
ble in eminent domain' proceeclings. Neither the existence of the 
procedure provided by this chapter, nor the fact that it has or has not 
been invoked by a party to the proceeding, aff~cts the time for com
pletion of discovery in the proceeding. 

§ 1272.09 {repealed}. Admissibility of evidence 
1272.09. Nothing in this chapter makes admissib 1a any evidence 

thnt is not otherwise admissible or permits a witness to base an opinion 
on any matter that is not a proper basis for such an opinion. 

Chopter 3. Arbitration of Compensation in 
Acquisitions of Property for Public Use 

§ 1273.01 (repealed). Public entily defined 
1273.01. As uscd in this chaptcr, "public entity" includes the state, 

the Regents of the University of California, a county, city, district, 
public authority, public agency, and any other 'political subdivision or 
public corporation in the state. 

Comment. Section 1273.01 is not continued because it is un
necessary. See CODE ClV. PROe. § 1230.090. 

§ 1273.02 {repealed}, Person authorized to enter arbitration 
agreement; "person" defined 

1273.02. (a) Any person authorized to acquire property for public 
usc may entcr into an agreement to arbitrate :lily controversy as to the 
ccmpcn,,,tion to be made in connection with the acqubition of the 
property. 

(b) Wherc property is already appropriated to a publie usc, the 
person authorized to compromise or settle the claim arising from a 
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lakiR~ or damaging of such property for another public use may enter 
into an agreement to arbitrate any controver~"y as to the compensation 
to be made in connection with such taking or damaging. 

(c) For the purposes of this section, in the case of a public entity, 
~person" refers to the particular department, officer, commission, 
board, or governing body authorized to acquire property on behalf of 
the public entity or to compromise or settle a claim arising from the 
laking or damaging of the entity's property. 

Comment. . Section 1273.02 is continued without substantive 
• change in Code of Civil Procedure Section 1265.010. 

§ 1273.03 (repealed). Expenses and fees payable by party ac
quiring property; fees of any other party 
payable by agreement; source of funds 

1273.03. (a) Notwithstanding Sections 1283.2 and 1284.2, the party 
acquiring the property shall pay all of the expenses and fees of the 
neutral arbitrator and the statutory fees and mileage of al! witnesses 
subPQe-naecl in th" Arhitranofl, tOZl"theT with Nher "'Xl''''"''''' of thl" 
arbitration incurred or approved by the neutral arbitrator, not includ
ing attorney's fees Or expert witness fees or other expenses incurred 
by other parties for their own benefit. 

(b) An agreement authorized by this chapter may require that the 
party acquiring the property pay reasonable attorney's fees, or expert 
witness fees, or both, to any other party to the arbitration. If the 
agreement requires the payment of such Cees, the amount of the fees 
is a matter to be determined in the arbitration proceeding unless the 
agreement prescribes otherwise. 

(c) The party acquiring the property may pay the expenses and 
Cees referred to in subdivisions (a) and (b) from funds available for 
the acquisition of the property or other funds available Cor the pur
pose. 

Comment. Section 1273.03 is continued without substantive 
change in Code of Civil Procedure Section 1265.020. 

§ 1273.04 (repealed). Applicability of Title 9; exceptions 
1273.04. (a) Except as spccjfic~lly provided in this chapter, agree

ments authorized by this chapter are subject to Titlc 9 (commencing 
with Section 1280) of this part. . 

(b) An agreement authorized by this chapter may be made 
whether or not an cminent domain proccedinv, has bccn commenced 
to acquire the property. If an eminent domain proceeding has been 
commenced or is commenced. any petition or rc>punse relaling to the 
arbitration shall be filcd ~lld determined in the eminent dom~ill pro
ceeding. 

(e) Notwithstanding Section 1281.4, on agrecment authorizcd by 
this chapter does not waive or restrict the power of any person to 
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-commence and prosecute an eminent domain proceeding, iru:luding 
the t:lking of possession prior to judgment, except that, upon motion 
of a party to the eminent domain proceeding, the court shall stay the 
determination of compensation until any petition for an order to arbi
,trate is determined and, if arbitration is ordered, until arbitration is 
had in accordance with the order. 

(d} The effect and enforceability of an agreement authorized by 
this chapter is not defeated or impaired by contention or proof by any· 
party to the agreement that the party acquiring the property pursuant 
to the agreement lacks the power or capacity to take the property by 
eminent domain proceedings. 

(e) Notwithstanding the rules as to venue provided by Sections 
1292 and 1292.2, any petition relating to arbitration authorized by this 
chapter shall be filed in the superior court in the county in which the 
property, or any portion of the property, is located. 

Comment. Section 1273.04 is continued without substantive 
change in Code of Civil Procedure Section 1265.030. 

§ 1273.05 {repealedj. Abandonment of proceedings; time 
1273.05. (a) E.~cept as provided in subdivision (b). an agreement 

authorized by this chapter may specify the terms and conditions un
der which the p:lrty acqUiring the property m~y :lc!!nocn the :lcquisi~ 
tion, the arbitration proceeding, and any eminent domain proceeding 
that may have been, or may be, filed. Unle .. thp. agreement proVides 
that the acquisition may not be abandoned, the party acquiring the 
property nlay al:»'·Hl<.h.JIl lhe: acqui:,;ili() .. , tht'! "rhitntUIJIl prO'-"t.~t"t.1ing, 
and any eminent dom~in proceeding at any time not later than the 
time for filing and serving a petition or response to vacate an arbitra
tion award under Sections 1288 and 1288.2. 

(b) If the proceeding to acquire the property is abandoned after 
the arbitration agreement is executed, the party from whom the prop
erty was to be acquired is entitled to recover (1) all expenses reasona
bly and necessarily incurred (i) in preparing for the arbitration 
proceeding and for any jud,cial proceedings in connection with the 
acquisition of the property, (ii) during the arbitration proceeding and 
during any judicial proceedings in connection with the acquisition)und 
(iii) in any subsequcnt judicial proceedings in connection with the 
acquisition and (2) reasonable attorney's fees, appraisal fees, and fees 
for the services of other experts where such fees were reas<Jnab:,. and 
necessarily incurred to protect his interests in connection with the 
acquisition of the property. Unless the agreement othcrwi,e proVides .. 
the amount of such c'pcnses and fees shall be determined by arbitra
lion ill accordance with the agrC'ement. 

Commenl. Section 1273.05 is continued without substantive 
change in Code of Civil Procedure Section 1265.040. 
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§"'r273.06 (repealed). Agreement5 acknowledged, recorded,· 
and re-recorded; notice; memorandum 

. 1273.06. (a) An agreement authorized by this chapter may be ac
knowledged and recorded, and rerecorded, in the same manner and 
with the same effect as a conveyance ofreal property excep t that two 
years after the date the agreement is recorded, or rerecorded, the 
record ceases to be notice to any person for any purpose. -

(b) In lieu of recording the agreement, there may be recorded a 
memorandum thereof, executed by the parties to the agreement, con
taining at least the following information: the names of the parties to 
the agreement, a description of the property, and a statement that an 
arbitration agreement affecting such property has been entered into 
pursuant to this chap ter. Such memorandum when acknowledged and 
recorded, or rerecorded, in the same manner as aeon veyance of real 
property has the same effect as if the agreement itself were recorded 
or rerecorded. 

Comment. Section 1273.06 is continued without substantive 
change in Code of Civil Procedure Section i2.65.050. I 
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