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Memorandum 12-48 

Subject,- Study 36.15G-- COndemnatloo (Uniform Eminent Doma1nAct) 

The coamittee drafting the Uniform Eminent DoIIa:Ln Code f4l' the Coamla. 

sioners on Uniform State laws has prepared a First Tentative Draft of II 

portion of the Code and is presenting this draft for consideration 11)' the 

lfationel Conference of OoIIInissioners on Urilform State lAws at its Annual 

Meeting which will be held in August in San Francisco. 

The draft is very tentative, but it dOes represent the approach that 

the cOlllll1ttee bad decided to take on various matters. Because the Uniform 

Code will be • factor to be taken into considemtion in drafting the cali­

fornia statute, the staff believes that the Commiss1on will want to keep up 

with the developaents on the Uniform Act and to draw on the Un1fonn Act where 

its provisions are detennined to be uBetul. in dxttting the California statute. 

The follOWing is illI allaljilh. of the first three articles of the First 'lenta­

tive Draft of Articles I-III of the Unifonn Code. We present for CoJImis.a1on 

consideration SOIM .-tten of policy that we beUeve are presented 11)' the 

first tllree aJWticlu. We attach a copy otthe draft. '!'he blsic poUcy 

question, discussed below, is whether ~ ¢oaIII1ssion wishes to expaQd tbe 

scOpe ot our coarprehen8ive statute to include provisions relating to. "'a1:4\lL. 

sition" of pJ:Operty ~ • .cq.u1sitf,oQ. J)QUeiell.nd relocation) to conform to 

the scope ot the Uniform Act. 

-Article I 

The definitions and shoJWt title are still uDder study by the COIIIIIittee. 

'rtle signiticant provision in Article I is Section 102 which specifies the 

scope of the Act. Note that the Act pI"O'lides the exclusive procedure sovemtne: 
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"real. property acqu1s1t1ollS"; the Uniform Act 1s not strictly limited to 

eminent dOllBin IIBtters. The Act is given this broad scope because the com­

mittee plans to include in the Act an article on "Policies Governing land 

AcqubitiOZlB"--an article that is based on the provisions of the federal 

statute, a subject which, in california, has been covered by the 1911 re· 

location statute which is codified in the Government Code. Also, the commit­

tee has tentatively decided to include relocation and removal provisions in 

the Uniform Act even though those provisions apply to all property acquisi· 

tiona, not just those involving condemnation. 

There is some merit to including the f'Bir acquisition poliCies provisions .. 

in the Uniform Act since many of the policies governing land acquisition apPly 

only where condemnation is involved. The CoDmiseion should consider whether 

our comprehensive statute should include the provisions relating to land 

acquisition policies and relocation assistance, If the Commission decides 

to do thiS, the scope of the statute we are drafting would be the same as the 

scope of the Uniform Act. If the decision is to include these provisions, 

we will consider st a later time whether we wish to adopt the substance of 

the provisions in the tentative draft in Article II which states the policies 

governing land acquisition. 

Article II 

Some of the provisions in this article will be unnecessary because the 

matters covered will be covered in other portions of the comprehensive statute, 

~, Sections 204 (payment or deposit before surrender of possession), 212 

(litigation expenses in abortive condemnation actions). The significant pro-­

visions to the scheme of the Un1form Act are found in Section 201 (compliance 

with fair acquisition pract1ces required), Section 213 (waiver or excuse), 

-2· 



and Section 214 (validity or property acquisition not affected and compliance 

with federal requirements permitted). The Uniform Act would enforce the fair 

aCQ.u1siti011 policiea if a ooodemnation action is brought by permitting a pre­

liminary objection by the condemnee that the policies have not been complied 

with. The court would then require compliance with the policies or make some 

other appropriate order. The california statute, on the other hand, provides 

that the statement of fair acquisition policies gives the property owner or 

occupant no rights and imposes no duties on the condemnor. For further dis­

cussion of the scheme of the Uniform Act, see the discussion in the Comment 

to Section 201 (pages 10 and 11). If the Commission decidea not to include 

the substance of these provisions in the comprehensive statute, we will bring 

to your attention a~ pertinent provisions relating to condemnation when the 

problem with which they deal is considered. In such caae, we will retain 

the statement of policies now codified in the Government Code to the extent 

necessary to deal with acquisitions not involving eminent domain and, if the 

scope of our comprehensive statute is not expanded, we will not be concerned 

with relocation provisions in our comprehensive statute. 

Article III 

Article III deals with proceedings before action. Sections 301-305 deal 

with entry to determine whether the property is suitable for the pubUc use. 

We have already drafted provisions covering this subject and will bring to 

your attention any significant deviations in the Uniform Act when we consider 

comments on the comparable provisions of our comprehensive statute. 

Article III in Sections 306-308 deal with a requirement of a good faith 

effort to purchase. Failure to make a good faith effort to purchase is to be 
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a ground under the Uniform Act for making a preliminary objection in the con-

demnation action. If such an objection is made, the court can require the 

condemnor to negotiate in good faith as a condition for maintaining the action 

or can make any other appropriate order, such as dispensing with the require-

ment if it determines that no purpose would be served by requiring the con-

demnor to make a good faith effort to purchase. If the law Revision Collll1issiQn 

decides to require good faith nesottations in our comprehensive statute, we 

will prepare a memorandum on this problem. 

Sections 309-311 of Article III of the Uniform Act deal with the resolu-

tion of necessity. We suggest that consideration of these Uniform Act provi-

sions be deferred because the committee will be doing further work on the 

provisions since it is aware of a number of' problems not adequately dealt 

with in the tentative draft. For example, as drafted, the uniform provisions 

would make the resolution of a public entity or 81l3' private condemnor con-

elusive,and the committee also will be ClOl18idering other problems in eonne~ 

tion with these provisions. When these problems have been worked out by the 

COIIII1ittee, we plan to bring any Significant devistions between the Uniform 

Act and our comprehensive statute to your attention at an appropriate time. 
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Respectfully submitted, 

John H. DeM:lully 
Executive Secretary 
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[General Provisions and Definitions] 

1 section 101. [Short Title.] 

2 This Act may be cited as tl"je "Uniform Eminent Domain 

3 Code." 

Carunent 

This is the customary "short title" provision. It 
may be placed in such order in ~e bill for enactment as 
the legislative practices of the~state in.dicate. If parts 
of the Uniform Code are introduc d as separate measures, 
the short title should be adjust d accordingly. 

I 

1 section 102. [scope of Act.] 

2 (a) This act provides the ~xclusive procedure governing 

3 real property acquisitions, cond~mnation actions, and the 

4 determination of compensation fO~ condemned property. All 

5 condemnation actions by a person exercising the power of 

6 eminent domain shall be conducte~ in conformity with this 
i 

7 act. 

8 (b) This act is supplemental to bther statutes relating 

9 to the acquisition of real propetty and to the exercise of 

... J 
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10 the power of eminent domain. In the event of any conflict 

11 between another statute and this act with respect to any 

12 subject governed by a provision of this act, this act 

13 prevails. 

Conunent 

The Uriiform Eminent Domain Code is conceived primarily 
as a procedural statute. It does not attempt to prescribe 
which governmental and private bodies are authorized to 
exercise the power of eminent domain, or for what purposes 
the power may be exercised. Th~ assumption of the Code is 
that those matters are covered by other statutes. 

Paragraph (a) makes the pl:'Ocedural provisions of the 
Code eXClusive. In preparing t'I'he bill far enactment, other 
statutory law of the state shou.ld be examined in light of 
this premise, so that appropriate repeals and conforming 
changes can be enacted simulta~eously. 

Paragraph (b) makes it clear that the tmiform Code 1s 
intended to supplement and not ~djsplace other statutory pre­
visions dealing with the substa;ntive powers of land acquisi­
tion and eminent domain. It is recogni-!:ed, however, that some 
provisions of the Code (e.g., the land acquisition policies 
in Article II) may arguably have at least a quaSi-substan­
tive effect in certain applications. This paragraph there­
fore avoids possible disputes ~s to whether a particular 
provision is properly classifi .. ble as "procedural" (and thus 
governed exclusively by the Unj,fol:'m Code) or "substantive" 
(and thus arguably not subject to the Code). In the event 
of conflicting statutory prOVisions of either kind, the 
uniform Code prevails. 

1 section 103. [Definitions.] 

2 AS used in this ACtl 

3 (1) "condemn" means to take [or damage] [injure or 

4 destroy J property by a~thority' of law for a public purpose, 

---~-- --~~---
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5 (2) "condemnatIon action" includes all acts incident to the 

c 
6 process of condemning property both before and after commence-

7 ment of suit; 

8 (3) "condemnee" means a person who owns property that is 
• 

9 the subject of a prospective or penciling condemnation action; 

10 (4) "condemno r" means a t:1erson exercising 0 r preparing 

11 to exercise its pOwer to condemn property; 

12 (5) "compensation" means the just compensation required 

c 13 to be paid for condemned property,! together with any additional 

14 sums required or authorized to be paid for damages. expenses, 

.15 fees, and costs incurred in connect~on with a condemnation action; 

16 (6) "court" means a [ ) court of this state. and 

17 includes, when the context requires" any [judge] [justice] of such 

·18 court; 

19 (7) "litigation expenses" me,ans the sum of the reasonable 

c 20 costs, disbursements, and expense~, including reasonable attorney, 

, 

____ ~~ ____ ----~O~ 
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21 appraisal. and engineering fees, necessarily incurred in 

22 preparation for, or as the result of participation in, court 

23 proceedings. 

24 (8) "owner" means a person who holds one of the following 
• 

25 interests in property, or a contract to purchase one of tho.se interests: 

26 (a) A fee title 

27 (0) A life estate 

28 (c) A lease with an expired term of at least 50 years 

29 (d) An interest in a cooperative housing project which 

·30 includes the right to occupy'~ single-family dwelling unit. 

31 (9) "person" includes an individual, partnership, corporation, 

32 association, other legal or fiduciary entity, and a public entity; 

33 (10) "personal property" means tangible or intangible assets 

. 34 . other than real property; 

35 (11) "property" means a legally recognized right to or 

36 interest in real property or personal property; 

---~--. 
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(lZ) "real property" means land and real estate, together 

38 with buildings and other improvements, fixtures, or appurtenances 

39 upon or connected with land; and includes an easement, servitude, 

40 or other interest, right. title, esta~e, or claim in or to such 

41 property; 

4Z (13) "public entity" means t~e State of [ 1 and a 

43 county, city, town, village, [townshlip, J [borough,] special district, 

44 or other governmental body, corpor!ation, unit, subdivision, public 

45 agency, public authority, or public ¢lfficer exercising governmental 

46 power under 0 r pursuant to the auth~rity of the state. 
r 

Comment 

The definitions in the Uniforjn Code are designed to carry 
out the purpose of the Code to makej uniform the eminent domain 
procedures of the enacting state in <1,11 condemnation actions, 
whether brought by public or privatil condemnors. 
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[Policies Governing Land Acquisition) 

Comment 

This article is intended to provide clear statutory assurances 
that stale law governing .land acquisition is in accord with the federal 
requirements prescribed by the Uniform Relocation Assistance and 
Real Property Acquisition Policies'Act of 1970, Public Law No. 
91-646, 84 Stat. 1894 (1971), herein referred to as the "Federal 
Uniform Policies Act." Federal fihancial assistance to any state 
or local governmental project involving the acquisition of real pro­
perty after July I, 1972, must be Withheld, pursuant to section 305 
of the Federal Uniform Policies A~t, unless the state can provide 
the federal agency head concerned with "satisfactory assurances" 
that the acquisition policies declar¢d in sections 301-304 of the Act 
will be adhered to. 

The pertinent provisions of the Federal Uniform Policies Act 
are here set forth for reference pUlrposes: 

TITLE I-GENER<\L PROVISIONS 
See. 101. As used in this Act-
(1) The term "Federal aieney" ,means any departmcnt. as'en~)' 

or instrumentalit)' in the executh'e branch of the Government (ex: 
eept the National Capital HousinS" Authority), and wholly owned 
Government corporation (except th~ District at Columbia Redevel­
opment Land Agency). and the Architect ot the Capitol. the Federal 
Reserve banks and branches thereat. • 

(2) The term "State" means an~' of the se,'eral States of the 
United States. the District at Cqlurnbia, the Commonwealth of 

. Puerto Rico, any territory or' poss~3sion ot the United States. the 
Trust Territory of the Pacific Islanjls, and any political subdivision 
thereof. ' 
. (3) The term ~State agency" men~$ the National Capital Housln! 
Authority, the District of Columbir. Rece,'elopment Land Agency. 
and any de:>~rtment. agency, or in$trumentaHty of a St3tC or of a 
political subdivision of a State. or any d,:partr!'oent. llgcncy. or in. 
atrumcntnlity of two or more States or of two or more political sub. 
divisions of II State or States. 

(4) The term "F.:d·~ral tin~r.cbl .ssisbncc;· rnc~i1s a grant loan 
or contribution provid~d by th.! Unit.,d St"tes, exccpt any F~derai 

,ruarantee or insurance and 3ny 3nllu31 payment or capital loan to 
the District oC Columbia. • • • • 
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E.'Fl:CT UI'O:: PROPERTY ACqUISITION 

S~e. 102, ( .. ) 1'hc proli.,iot:s ot scctie" 301 of title III of this 
Act cr~"te no rizh!., or lilbiliti,,, and sl,~11 noe afi"ct th "alidity 
of any prl)1J-2':·ty 3t:quLititHi.3 by purchase or condemllation. 

(b) Nuthing in thi; Act shall b" construe.! ~5 ere;!ting in ~ny con. 
d!!mn.atlon pr,)cl!-}Jings b~l)u~lt undl.!r the :'lower of eminent d4)mdn, 
any eTcm,:ont or \.'alu~ or of d.lrna:;~ not in (txistt!I\ce jmmediately prior 
to the d"t. of cr.:'Ictr.,cnt of this Act. 

TITLE II!-U~IFOil)! RE,\L PHOPERTY ACQUISITIO::-< 
POLICY 

UfIo'FOR)! POLICY ON REAL PROPERTY ACQUISITION 
PRACTICES 

See. 301. In order to encou I'age ~nd e)i:pcdite th~ acquisition of 
real pro pert)· by agreem~nt. with owner", ,to avoid litigation and re­
lieve congestion in the COUI'!S, to assure

t
, consistent treatment for 

owners in the many Federal programs, a d to promote public con. 
fidence in Federal land acquisition pract1c s, heads of Federa! agen. 
cies shall, to the greatest extcnt practita~le, be guided by the fo1-

Io~!)g .fh~i~::~ of a Federa! agenc, sh~1l make ner), reasonnble 
,effort to acquire expeditiously real prop~rty. by negotiation., 

. (2) Real property shall, be appraised betore the intiation of nego. 
tiations, and the owner or his designate~ representlltive shall be 
liven an opportunity to accompany the ~ppraiser during his in spec· 

, tion of the property. , ! 

(8) BeCore the initiation of negotiations for real property, the head 
of the Federal agency concerned shall es~ablish an amount which 
be helievo!s to be just compensation thcrefo~ and shaH makc a prompt 
offer to acquire the property for the full mount so established. In 
DO, event shall such amount be less than he agency's approyed ap. 
pralsal of the fair market value of such Pfope!-ty. Any decrease or 
Increase In the fair market value of real IIropp.rty prior to the date 
of valuati<>n caused by the public improYctjlent for which such prop-' 
erty ill acquired, or by the likelihood that !he property would be ac. 
qulred for such impro\'eme!lt, other than fthat due to physical de­
terioration within the reasonable control qf the owner, will be dis. 
regarded in determining the compens~tio, for the property. The 
head at the Federal agency concerned shftlI provide the owner of 
real property to be, acquired with a writter statement of, and sum­
marr of the basis for, the amount he esta~1ished as just compensa­
tiOD. Where appro:,riate the ju.t compens~tion for the real property 

, acquired and for damages to remaining r~1 property shan be sep-
arately stated. -.;' 

(4) No owner shan be required to sutrender possession of real 
propcrty before the head ot the Federal a~ency concerned pays ~he 
alreed purchase price, or deposits with th~ court iniccordance wIth 
.eetion 1 of the Ad of February 26, 1931t'(46 Stal. 1421; 40 U,S,C. 
258a), for the benefit of: the owner, an amo nt no! less than the a~en· 
cr's apPfO\'ed npp,'aisal of the fair market I due of such proper!)', or 
the anlo!!nt of the award oC compensation ,in the condemnation pro· 
Ceeding for such ·property. ' 

(5) The construction or development ~f a public impro,·er.:cnl 
.hall be so scheduled that to the grentest t~tcnt practic:'Ible, no p,~r· 
Ion bw!ully occupyi~!: l'e~1 property sh~l1lbc rC(:lIired to m(lI'c Crom 
a dwellin::- (~;5uminz a n!p1acem~nt d\l'elling a; required by title 

. U will be avail~blc), or to move hh businds or ClIrm operation, with· 
out at Ic".t nillety d:'lYs' ,vrilt,n notice f,'onl the head of the F"dHal 
alen~y ennc~rned, of the datt by which ~tCh move iJ require~. " 

5;15;72 
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·(C) If the. h~~d of a Fcc'!ral ~z·,ncy permit, an OWnn or tcn~nt 
to OCCllj,lY th!.! rl'.11 pr('r.crty :lC'C]':.:ir-:-d on :1 r~nbl b<lsi3 for 3 short 
term. vr for n p""riod subject to tCfr:1in.:.tiuil by the Guvernment on 
short nDtk·~~ th~ nm')lwt or rent r~:"Iuir~,d sh,'l11 not eX~c~d thl! fair 
r~nt.'\T v.atUI) of 1110:: p('o~~rty to a sht:'rt·tcrr.l occupier. 

(7) In no c\'~nt shell lh~ henJ of a Fedoral arcner dther advance 
the time of cGn,lt';l.nat.ion. or dcf~r n';gotiations or cond~:r.~tation 
nnll tl:,~ d,,~o>it of funds in COOlrt for the lise of the ow·ner, or take 
any o~1Ler adio:1 ~o~rdvC!: in r.a~ur~, in order to compel an agreement 
on the pr;cc to be pJid Cor the property. 

(S) If any ir.tcr<,;t in real property is to be ~cquired by exercise 
of the p·)wor of eminent domain, the hca~ of the Federal agenc)· 
concerned s!1311 iil3t:tute iormnl condemnation proc~edin;s. No Fed .. 
eral agency head s!tdl intentionally make it ncce3Snry for an owner 
to institute· legal proceedings to pro"c the fact of tIle taking of his 
renl property. 

(9) If the· acqu isition of only part of a IProPerty would leave its 
owner with an uneconomic remM nt, the he,.d of the Federal agency 
Concerned shall offer to acquire the entire: property. 

BUlLDmcs, STRUCTURES, AND Xl\IpnOVE)!E~TS 

Sec. 302: (a)· Notwithstanding any othq provision of law, if the 
head of a Federal agency acquires any inlerest in real property in 
·any State, he shall acquire at least an equapnterest in all buildings, 
structures, or other improvements located \!pon the real property so 
acquire!! and which he requires .to be removed fro1l\.such real prop­
erty or which he determines "'ill be adversely affeded by the lise 
to which such real property will be put., .. • 

. (b) (1) For the purpose of determining! the just compensation to 
be paid Cor afir building, structure, or othe~ impro\·ement required to 
be acquired by subsection (a) of this sec~ion, such building, struc· 
tUre, or other ir.lprovement shU be deeme~ to be a· part of the real 
properl)' to be acquired notwithstanding ~he right or obligation of 
a tenant. as against the owner of nny othe~ interest in the real prop· 
uty, to remo ... e such building, structure, qr Improvenlen! at the ex­
piration of his term,.~and the fair market ~alue which such buildln8', 
structure, or impro"ement contributes to 'the fair market value of 
the reat property to be acquired, or the £air market value of such 
bUilding, structure, or improvement for re~o"al from the real prop· 
erly. whiche ... cr is the greater, shall be pai~ to the'tenan! therefor. 

(2) Paymen! under this subsection shal) not result in dUplicl1-tion 
of any payments ·otherwise au!horized bt law. !olo such paym~nt. 
shall be made unle33 the owner of the land involved disclaims all 

. Interest in the improvements of the tenant, In consideration for any 
such payment, the tenant shal1 assign, tr~nsfer, and reluse to the 
United States all his right, tille, and intereil;t in and to such improve­
ments. Nothing in this subsection shal~ be construed to deprIve 
the tcn:mt of any rights to reject paymentiunder this subsection and 
to obtain paymen! for such property in!¢res!s In accordance ",·ilb 
applicable 1:1"·' other than this subsection.: 

EXPENSES INCIDENTAL TO TRANSFER OF TITLE TO 
UNI'l'ED STATE~ 

Scc. 303. The head of. n Federal n~en~y, as soon 35 practicable 
after the date of paymwt of the purchnsc price or the date of de· 
po.i~ in court of Cund~ to s~ti3fy tho award of compe.n,r,tion in a 
cond~mn~tion proceeding to ~cquir.o renl ~. ro. [Jcrtr, whichc\'u is the 
earlier, shan reirnburse the owner, to th extent tho) hc."\d oC·,uch 
agency deems {:lir and re".onable. for e pcnses he necessarily In-
curred Cor- i ; 

-. 



• 

c 

c 

c 

(1) recorJ[:;I: ff.:~~s. tr:\n~r·~ .. t3~t!~, and simibr exp';n3'~5 ind· 
clcnt21 tIl convf!j'in:; !\l·:h r~al prOl-~rty to the United StatC3; 

(2) pc,,~1!r e,).;t; for pr.,;,,,,.",,,"t of any prcexisting recorded 
1110rtta£~ cnt~r~d i."lto in goJoJ raith cnt:unlu~rjr.~ :iuch r~al prop· 
erty; ;!.nd 

(3) tr.e pro r[,tn portion of real tll'~p~rty tnx~s paid which 
are allocab!e to :l p~riod sub.l~qucnt to the dlte 01 ';c3tinz title 
In the Uld!02d S~~ tt~~, or the effcctivt! c.o.tc of l'O$scssion of such 
real prop.rty by the United States, whichcyer is the earlier. 

LlTIGATIOX EXPEN'!ES 

Sec. 304. (a) The Federat court I,avin;: ~urisdiclion of a proccej!­
fng instituted by a Federal agency to acqulre real property by can­
deml\!ltion sllnll award the owner of any ri!.-iht, or title to, or inter~3t 
ln, such real property such sum as will in !the opinion of the court 
retmbursc sech owner for his reasonable costs, disbursements, and 
expenses, including reasonable attorney. a~praisal, and engineering 
fees,actually incurred because of the eonce1"nation proceedings, if-

(1) the final judgment is that the F~deral agency cannot ac­
,ui~e the real propert)' b)' condemMtkln; or 
: _ ·(2) the proceeding is abandoned b:r the United States. 

(b) Any award made pursuant to substction (a) of this section 
,hall be paid by the head of the Federal ia;;ency for whose benefit . . ~ 

the condemnation proceedings was institu~ed. 
(e) The court rendering a' judgment ftr the plaintiff in a pro­

ceeding brought under section 1346(a) (2).i or 1491 of title 28, United 
States Code, awarding compensation for tlile taking of property by a 
Federal agency, or the Attorn. ey General

t
' effecling a settlement of 

any such proceeding, shall determine an award or allow to such 
plaintiff, as a part of such judgment or sa tlement, such sulil as will 
ln the opinion of the court or the Ateornqy General reimburse such 
plaintiff for his rea~onable costs, disbur~ements, and expenses, in­
cluding reasonable attorney, appraisal, an~ engineering fees, actually 
Incurred because of such proceeding. 

Jl.EQUIRE;lrE~TS FOR UNIFORM LA1D ACQUISITION POLI­
CIES; PAY)!E~TS OF EXPENSES NCIDENTALTO TP_-l.l'S­
FER OF REAL PROPERTY TO TATE; PAn!E:-IT OF 
LITIGATION EXPENSES IN CERT.,ll' CASES 

Sec. S05. Notwithstanding any oth~r Il.w, the head or a Fed~ral 
.,eney shall not appro,-e any program or iproject ·or any grant to, ·or 
contract or agreement with, a State all',ncy under which Fed~ral 
financial assistance will be available to ~ay all or part of the cost 
of any prozrom or project which will re,uf\t in the acquisition of real 
property on and after the effecth'e date iof this title, unless he re­
ceives satisfactory assurances from suc~ State agency that-

(1) In acqt:irin:: real property it 'rill be guided, to the ireat. 
est extent practicable under State I~w, by the land acqUisition 
policies in section 301 and the provi~ion. of section 302, and 

(2) property owners will be paidl or reimbursed for neces­
lary expen3es as specified In sectidn~ 303 and 304. . . 

• r . -". ~ 

.J 
.-=:lII 
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I Section 201. [Application of Article] 

In 0 rder to encourage and expedite the acquisition of real , 

3 property by agreement with owners, to avoid litigation and relieve 

4 congestion in the courts, to assure,consistent treatment for owners, 

5 and to promote public confidence in practices and procedures 

6 relating to the acquisition of real p):operty fo r public use, a public 

-,: 

7 entity or a private person acting in!the capacity of a condemnor. 

8 when acquiring real property for any purpose, shall comply with applica-

9 ble provisions of sections 202 to 21'6. inclusive. 

Comment, 

This section is an adaptatio.,. of the introductory paragraph 
to Section 301 of the Federal Uniform Policies Act. 

The federal act is applicabl~ only to state and local govern­
mental land acquisitions funded, in!whole or in part, by the Federal 
Government. Federal Unifo rm Poliicies Act, § 305. The present 
section, however. goes beyond the ~ederal requirements, being 
applicable, whether or not federal financial assistance is available. 
to (a) all acquisitions of real property, by a public entity, as well 
as (b) all acquisitions of real prope!rty by a private person (e. g •• a 
privately owned utility company) through the exercise of its power 
of eminent domain. To limit the st,atutory policies to public acqui­
sitions could conceivably raise que~tions of possible inconsistency 
with the Equal Protection Clause, ~nd with special legislation and 
unifo rmity requirements of state constitutions. 

____ ~ ____ J ___ .. _~ ______ ~_ 
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The phrase "to the greatest extent practicable, " which is 
in the federal statute, has been deleted after the word "shall" on 
line 8. This phrase appears inte'nded primarily to accommodate 
minor differences between federal and state acquisition proce­
dures, and to give federal administl;'ators a measure of flexibility 
in assessing the adequacy of state compliance with the federal 
policy standards as a prerequisite t¢l federal funding. It is deemed 
unnecessary in the Model Code and ~uplication of the same phrase 
in the state statute could conceivably create doubts as to whether 
reliable state as,surances of confornp.ity with federal policy guide­
lines ,could be given. A limited "es1ape" provision designed to 
meet exceptional circumstances is i~cluded in the Code, below, 
as section 21 5. ' 

The verb in the concluding clause has been changed from 
"shall be guided by" (which appears in the Federal statute) to 
"shall comply with." The intent is '0 make the policies in this 
article mandatory except to the limi~ed extent depa rtures are per-
mitted under section 215. ' 

Alternative Form 

Se cHon 201. , [Application of A rti cl eJ 

, 
A public entity, in acquiring! real property in connection with 

any program or project for which fe~eral financial assistance is or 

may be available to pay all or part elf the cost, shall comply with the 

provisions of sections 202 to 216 an~ provide such additional assur-

I 

ances as may be required in 0 rder to qualify fO,r the federal financial 

7 assistance. 

-------------------'-------------- ,-_ ... _. 

I 

-~ 
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This section is an alternative to the hroader version of 
Section ZO I, set out above, mandating compliance with the acqui­
sition policies of the present Article. It would assure that public 
entities arc under a duty, and have .adequate authority, to con-
fo rm to the land acquisition policies of this article, to the extent 
they constitute prerequisites to fed$ral financial assistance as 
prescribed by the Federal Uniform !Policies Act 0 r any other 
applicable federal legislation. But :this section neither authorizes 
or requires compliance where fedetal funding is not present, and 
it imposes no requir'ements upon pliivate condemnors. 

Section 202. [Negotiation and App~aisall 

(a) A public entity [and a private condemnor] shall make 

every reasonable effort to acquire real property by negotiation with 

4 due diligence. 

5 (b) Before the initiation of hegotiations, the real property 
I ' 

6 shall be appraised for the purpose of determining the amount that 

7 would constitute just compensation, and the owner or his designated 
I 

8 representative shall be given an o~portunity to accompany the 

9 appraiser during his inspection of the property. 
! 

Comment 

This section is an adaptation of Section 301, pars. (1) and 
(2) of the Federal Unifol'm Policies Act. The bracketed words in 



c 

c 

c 

3d Dratt - p. ji 

5/15/72 

paragraph (a) should be deleted if the alternative version of 
Section 20 I is incorporated into the Code as enacted. 

As defined in Section 103 (12), the "real property," to 
which this section applies, incJude$ improvements and fixtures 
thereon. as well as any easements, servitudes, or other 
interests relating thereto. 

The term, "owner," as usei:! in paragraph (b) is restric­
tively defined by Section 103 (8) to fncJude only the holder or 
contract purchaser of a fee interest. life estate, long-term lease­
hold (over 50 years), or possessoJ.jy interest in a cooperative 
housing project. This definition is: based on the like definition 
promulgated by the Department of transpo rtation to implement 
the Federal Uniform Policies Act. See U.S. Dept. of Transpor­
tation Regulations, § 25.3. publish",d in 36 Fed. Reg •• No. 98 
(May 20. 1971). p. 9178. 

·1 Section 203. [Offer to Purchase at, Full Appraised Valu~l 
i 

. I Z. (a) Before the initiation of negotiations for real property, 
I 

3 the public eiltity [or the private coItdemnor J shall establish an 
i 

4 amount which it believes to be just compensation therefor, and 
I 

-
5 shall submit to the owner a prompt, offer to acquire the property 

6 for the full amount so established. In no event shall the amount 

7 be less than the offeror's approved. appraisal of just compensation 

8 for the property. 
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(b) In establishing the amount believed to he just compen-

10 sation, the public entity [or the private condemnor] shall disregard 

11 any decrease or increase in the fair market value of the property, 

12 prior to the date of valuation, caused by the improvement for 

13 which the property is to be acquired, or by the lieklihood that the 

14 property would be acquired for such improvement, other than that due 

15 to physical deterioration within the reasonable control of the owner', 

16 (c) The offeror shall provide the owner of the property to 

17 be acqUired with a written statement and summary of, or with an 

18 appraisal report showing the basis 'for, the amount it established 

19 as just co mpensation for the property, Where appropriate, the 

20 compensation for the real property to be acquired and for the 

21 damages to remaining real property shall be separately stated. 

Comment 

Section 203 is an adaptation of section 301, par. (3) of the 
Federal Uniform Policies Act. Unlike the federal statute, the 
section has been divided into lettered paragraphs fo r ease of 
reference. 

Compliance with the 
waived or excused under the 

requir",ments of this section may be 
circUllnstances provided in Section 215. 

I 
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I Section 204. [Payment or Deposit Before Surrender of Possession] 

2 An owner shall not be required to surrender possession of 

3 property before the public entity [or private condemnor]--

4 (a) pays the agreed purchal\e price; 

5 (b) pays, or deposits for tbie benefit of the owner in accor-

6 dance with applicable law, an amou~t not less than its approved 

7 appraisal of just'compensation or such other amount as the court 

may require; or 

~., (c) pays, or deposits in ac<jordance with applicable law, the 

I 

10. full amount of the award of just c0ni>pensation in the condemnation 

11 action. 

Comment! 
'[ 

Section 204 is an adaptation lof sectio~ 301, par. (4) of the 
Federal Uniform Policies Act. Compliance may be waived or 
excused a s provided in Se ction 213. 

1 Section 205. [Notice to Terminate pccupancy] 

The construction or development of an improvement shall 

3 be 80 scheduled that, even though ali other· legal' requirements for 

•••. _~_.~~~~ ______________________ ~~~~~~ __ . ___ oJ 
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4 doing so are satisfied, no person lawfully Occup)'ing property shall 

5 be required to move from a dwelling or to move his business or 

. 6 farm operation in order to facilii:ate preparations for or work 

7 relating to the improvement, unles ~ he has received from the pur-

8 chaser or condemnor, not less than 90 days prior thereto, written 

9 notice of the date by which such mokre is required to be completed. 

1 

2 

Comment 

Section 205 is an adaptation of section 301, par. (5) of the 
Federal Uniform Policies Act. 

"Other legal requirements'''' refers to any legal conditions 
precedent to the taking of po sses si~n by the purchaser or condem~ 
nor (e. g •• sufficient and timely del?osit under "quick take" proce­
dures; compliance with statutory r~moval and relocation assistance 
provisions, etc.). 

The phras,e "lawfully occupying property" is intended to 
limit this section to occupants who; in the absence of acquisition 
of the property for the improvement project, would be lawfully 
entitled to continue their occupancy beyond the scheduled removal 
date. Dispossession of an occupa~t for reasons not related to the 
improvement project (e. g., the ev~ction of a tenant for non-paym.ent 
of rent or other breach of lease) iJ not affected by this section. 

Section 206. [Rental Basis for COlftinued Occupancy] 

If the public entity [0 r private condemnor] permits an owner 

3 or tenant to occupy all or any part of the real property acquired on 
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4 a rental basis for a short term, or for a period subject to termina-

, 5 tion by the public entity on short notice, the amount of rent required 

6 shall not exceed the rent, fairly prorated, payable under the terms 

7 of the tenant's immediately preceding unexpired lease, if any, or 

, 
8 the fair rental value of the property t;o a short-term occupier, 

9 whichever 'is lower. 

1 

2 

3 

4 

Comment 

Section 206 is an adaptation pf section 301, par. (6) of the 
Federal Uniform Policies Act. Unl~ke the federal act, this section 
expressly provides for continued 0 c;cupancy of only a part of the 
property acquired, as well as for ofcupancy of the entire parcel. 
It also limits the rental chargeable ~o a tenant holding over to a 
fairly prorated amount, based on hi~ prior unexpired lease, 
where· that is lower than the presen~ fair rental value to a short­
term occupier (the maximum that c+n be required from an owner 
holding over). The condemnor that'takes by eminent domain is 
thus treated the same as when it ac«il.uires by purchase; and the 
tenant incurs no hardship in the form of rents increased above 
those of his unexpired lease. 

Section 207. [Coercive Action For~idden) 

In no event shall a public en~ity [or private condemnor) 

either advance the time of condemn~tion. or defer negotiations or 

condemnation and the deposit of funds in COllrt for the use of the 
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5 owner, or take any other action coercive in natllre, in order to 

6 compel an agreement on the price to be paid for the property. 

Comment 

Section 207 is an adaptation of section 301, par. (7) of the 
Federal Uniform Policies Act. . 

I Section 208. [Offer to Acquire Uneconomic Remnants] 

2 (a) If the acquisition of only part of a property would leave 

3 its owner with an uneconomic remn~nt, the public entity [or pri-

4 vate condemnor] shail offer to conciurrently acquire the remnant, 

5 and may acquire it by any means e'ijlressly consented to by the 

6 owner. 

7 (b) "Uneconomic remnant" .as used in this section means a 

8 remainder, following partial acquisition of the parcel of which it is 

9 a part, that will be left in such size, shape, or condition as to be 

10 of little market value or to give ris~ to a substantial risk that the 

11 public entity [0 r private condemnor] will be required to pay in com-

12 pensation for the part taken an amo~nt'substantially equivalent to the 

) 
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13 amount that would be required to be paid if it and the remainder 

14 were taken as an entire parcel. 

Comment 

Paragraph (al of section 20~ is based upon section 301, 
par. (9) of the Federal Uniform Policies Act. Section 208, how­
ever, goes beyond the federal act atd expressly authorizes a 
condemno r to acquire anuneconom c remnant- -a power which, 
under the language of the federal a t, is only implied. The statu­
tory powers of condemnors under s~ate law are, in many states, 

. construed strictly; if an expr es s g~ant of power were not included, 
this section could be deemed appliqable only to acquisitions by 
agencies which are .elsewhere empdwered to acquire uneconomic 
remnants. Under section 102(b), this section 208 would prevail 
over any statutory provisions inco~sistent with it •. 

Paragraph (b) is not based ~pon the federal act, but is be­
lieved to be consistent with its inte~t. Paragraph (b) limits the 
operative effee! of paragraph (al to i instances in which a partial 
taking results in one or more "phy~ical" or "financial" remnants. 
Examples include remnants that ar/:l totally "landlocked" so that 
no physical use of the property is ~racticable; remnants reduced 
below minimum zoning area requir~ments where there is no rea­
sonable possibility of a zoning cha~ge; remnants in such physical 
condition as to preclude economicapy practicable use for any 
plausible application; and remnant~ that ·are of significant potential 
value only to one or a few persons teo g., adjoining landowners). 
See, e. g., De artment of Public wlorks v. Su erior Court, 68 Cal.2d 
206, 65 Cal. Rptr. 342, 436 P.2d 42 (1968); State v. Buck, 226 A. 2d 
840 (N. J. 1968). The duty of the a, quiring public entity or private 
condemnor to offer to acquire the l'emnant 1s limited to cases in which 
a failure to acquire it along with thf2 rest of t:he "take" could impo se a 
substantial economic hardship on the owner while acquisition would 
not be likely to increase total cost~ appreciably. 

Section 208 requi res the ac~uiring agency to condemn the 
remnant if the offer is rejected; but it also does not preclude a 
condemnor, assuming it is legally ~mpowered to do so, from 
acquiring an "uneconomic" remnan~ by condemnation action if the 
owner refuses to consent to the off~r. On the other hand, if the 
owner is willing to dispose of the rlemnant but is not willing to 
agree to the amount of compensatidn stated in the oUer, this sec­
tion authorizes the parties to arrange for its acquisition by "any 
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means expressly consented to by the owner," including, for 
example, an agreement that the con,pensation will be determined 
by either arbitration or condemnation proceedings. 

This section docs not confer, nor does it affect, any 
authority which a public entity or private condemnor may have 
to acquire remnants oiher than those which are "uneconolnic." 
For example, the acqLlisition of usable remnants for "protective" 
or "recoupnwllt" purposes is not in,cluded within the mandatory 
offer here required. This section ~ssumes that any offer in such 
cases, if elsewhere authorized by state law,ordinarily should be 
optional with the acquiring agency, :and not mandatory, so that it 
will be free to estimate the relativ~ advantages and corresponding 
co sts and decide in light of the particular circumstances whether 
to undertake the acquis~tion. 

A separate offer required by paragraph (a) must be made 
with respect to each remnant that n!leets the definition of paragraph 
(b), and each may be acquired by different means, subject to the 
owner's consent. The offer in eac~ instance must meet the re­
quirements of sections 202-203 (pdor appraisal, and offer at not 
less than appraised compensation); but the original appraisal re­
lating to just compensation for the portion of the owner's property 
included within the "take" may be l~sed as the basis for the offer ) 
to acquire the uneconomic remnant'if it contains sufficient valuation 
and severance damage data for tha~ purpose. 

1 Section 209. [A cquisition of Improtements to be Removed] 

Z If a publlc entity acquires a~y interest in land, in connection 

3 with a program or project under wllich federal financial assistance 

4 is or may be available to pay all or part of the cost, it shall also 

5 acquire at least an equal interest i~ ali buildings, structures, or 
, 

6 other improvements located upon t~e land so acquired, which 
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(a) the public entity reqni res to be removed from 

the land. 0 r 

(b) will be adversely affected by the use to which 
I 

the land will be put. 
• I 

Comment! 

Section 209 is based upon s~ction 302(a) of the Federal 
UniformPolicies Act. Its primary! purpose is to permit public 
entities to qualify for federal finanqial assistance, where avail­
able. Unlike seCtions 202-208, therefore, this section does not 
apply to acquisitions that involve nel federal funding, or to acqui­
sitions by private condemnors. Wtlether the acquisition of im­
provements is either required or a\lthorized in the excluded 

. situations is governed by other proVisions of state law. 

Since this section seeks prilnarily to satisfy the require­
ments of section 302(a) of the Federal Unifo rm Po licies Act, its 
wording conforms generally to that'of the federal statute. The 
substantive content to be accorded to operative terms, such as 
"at least an equal interest" and "ad~ersely affected". is intended 
to be consistent with autho ritative ir,terpretations of the identical 
federal terms. See section 214 (b)r below. 

I 

Subject to the waiver and excuse provisions of section 213 
this section confers an enforceable right upon the property owner, 
in the circumstances here provided!, to compel the public entity to 

I 

acquire an interest in improvement's substantially identical to, or 
greater than, the interest acquired;in the land on which they are 
situated. The extent of the interes~ that must be acquired is sug­
gested, inferentially, by the purpo~e underlying the two alternative 
conditions upon which acquisition o~ the improvements becomes 
mandatory: (a) to facilitate remov/Ii of the improvements without 
loss to their owner, and (b) to prevent loss to the owner of the 
improvements due to adverse effec.s from the use to which the 
land is put. Cf. section 210. Under section 302(a) of the federal 
act, the determination that the secqnd of these conditions exists 
is left to the federal agency head. To avoid objections of nondele­
gability of authority and of inadequ~cy of decisional standards 
under state law, section 209 treats this issue as one of fact to be 

decided. in the event of dispute, by; the court. 

I 

• ............ .rJ 
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1 Section 210. [Cotnpcn~ation for Buildings and Structures] 

2 (a) If a building, structure, or other improvement to be 

3 acquired by a public entity under section 209 is owned by a tenant, . 

4 (1) the building, structure, or other improvement, 

5 for the purpose of determining just compensation, shall be 

-
6 deemed to be a part of the Hmd to be acquired notwithstanding 

1 the right 'or obligation of th~ tenant, as against the owner of 

8 any other interest in, the land to remove the building, .structure, 

9 or improvement at the expiration of his term; and 

10 (2), the public entity, subject to paragraph (b) of this 
I 

11 section, shall pay the tenant the larger of the enhancement 

12 to the fair market value of the land which the building, struc-

13 ture, or improvement cont:ributes, or the fair market value 

14 of the building, structure, pr improvement, assuming its 

15 removal from the land. 

16 (b) l?ayment for any bui lding, structure, or other improvemer:) 

11 under paragraph (a) of this sectionl may not be made unless: 
I 
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(1) the owner of the land involved disclaims all 

interest in the improvements; 

(2) the tenant, in cOllsideration fo r the payment, 

assigns, transfers, and releases to the public entity all 

his right, title, and interest in and to the improvement; and 
I 

(3) the payment is not duplicated by any payment 

otherwise authorized by law. 
I 

(c) Nothing in this section $hall be construed to deprive the 
I 

tenant of any right to reject payme~t hereunder and to obtain pay-

27 ment for his interest in the improyements in accordance with any , 

28 other applicable law. 

Comment; 

Section 210 is based upon sflction 302(b) of the Federal 
Uniform Policies Act. Like section 209. with which it is inter­
related, section 210 applies only in the case of acquisitions by 
public entities in connection with fei:lerally supported programs 
and projects. See section 209 and ~he Comment thereto. 

--------------------~------~ .---.---.~-- --
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I Section 211. [Expenses Incidental to Transfer of Title} 

Z (a) As soon as practicable after the date of payment of the 

3 purchase price, 0 r the date of payment of or depo sit in court of 

4 funds to satisfy the award of compensation in a condemnation action 

5 to acquire real property, whichever is the earlier, the public entity 

6 [0 r private condemnor} shall reimburse the owner for reasonable 

7 expenses necessarily incurred by him for--

8 (I) recording fees, transfer taxes, and similar 

\ 

9 expenses incidental to conveying the real property to the 

10 public entity [or private condemnor]; 

11 (2) penalty costs for prepayment of any preexisting 

12 recorded mortgage or other security instrument entered 

I 

13 into in good faith encumbering the real property; and 

14 (3) the prorated portil)n of real property taxes paid 

15 which are allocable to a periOd subsequent to the date of 

16 vesting of title in, or the effective date of possession of the 
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real property by, the public entity [or private condemnor]' 

18 whichever dale is the earlier. 

19 (b) In addition to any amolmt! required to be paid under para-

20 graph (a) of this section, the public ¢ntity [or private condemnor} 

21 

22 

23 

shall pay the owner interest at the a4nual rate of [ %J upon any 

part of said amount that is not paid vl-ithin sixty days after the owner 

has tendered written demand for payment. 

Comment 

Section 211 (a) is based upon lIection 303 of the Federal 
Uniform Policies Act. The federal <j.ct, however, provides for 
reimbursement of the expens es here: described only "to the ex­
tent the head of such [acquiring] age~cy deems fair and reason­
able." The quoted words have been .pmitted from section 211, 
thereby making such reimbursement:both mandatory and subject 
to a uniform statutory standard (i. e. i, that they be "reasonable" 
and "necessarily incurred"). See section 214 (b), below. 

Paragraph (b) is not included! in the federal act. It is 
intended to expedite payments requir:ed by paragraph (a), and 
to clarify the extent of the acquiring ,agency's duty to pay inter­
est under state law. The statuto ry i~terest rate in t he adopting 
state should be inserted within the i~dicated brackets. 
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1 Section 212. [Litigation EXp'.,nses in Abortive Condemnation Actions] 

(a) The COllrt with jurisdiction of a condemnation action shall, 

3 as part of the judgment therein, award to the owner of real property 

4 that was a subject of the action his litigation expenses, if--

5 (1) the final judgmenf in the action is that the plaintiff 

6 cannot acquire the real property, or any interest th erein, by 

7 condemnation; or 

8 (2) the action is abandoned with respect to that real 

9 property. 

10 (b) Litigation expenses awarded under paragraph (a) of this 

11 section are in addition to, but shall qot duplicate, compensation for 

12 expenses, costs, or disbursements a,uthorized by any other law •. 

Comment 

Section 212 is based upon sections 304(a) and (b) of the Federal 
Uniform Policies Act. The definition of "litigation expenses" in sec­
tion 103(7) limits the amount of the required reimbursement to costs 
and expenses, including attorney, engineering, and appraisal fees, 
found by the court to be "reasonable" in light of all the circumstances 

) 

and "necessarily incurred" in preparing for and litigating the action. '""'\ 
An award under this section is available only for an "owner," as -' 
defined in section 103(8), and not for every defendant named in the 
action. 
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Additional provisions relating to the award of co sts and 
expenses upon abandonment or dismissal of the action, and upon 
abandonnlent of a project befo re an action has been commenced, 
together with procedures for resolV'ing disputes relative thereto, 
are included in Chapter [ r bel\>w • 

• 1 

1 Section 213. [Waiver and Excuse] i 

2 Where not inconsistent with the requirements of an appli-

3 cable federal statute or regulation, 'a failure to satisfy the require-

I 

4 ments or limitations imposed by anr of the provisions of sections 201 

5 to 212, inclusive: 

6 (a) is waived by the ~ailure of the property owner, in 

7 the exercise of reasonable d~ligence, to object to or seek re-

8. lief based upon the fact of n~ncompliance; 

9 (b) may be waivedbt valid written agreement between 

! 

10 the property owner and a pu~lic entity [or private condemno r 1 

I 
11 seeking to acquire an intere~t in the property. 



, 
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Section 213 is intended to relieve thl!l parties in acquisition 
and condemnation proceedings from an undlily restrictive applica­
tion of Article II. The introductory clause,' however, makes it 
clear that waiver and excuse are not recognized wher~ to do so 
would be inconsistent with an "applicable" federal law, including 
federal statutes prescribing conditions of federal funding of state 
or local projects. If federal standards are feither not "incnn5is-. " 
tent" or are not "applicable," however, the provisions of this 
section would control. 

The provisions of A rticle II are drafted in mandatory language. 
Acquiring agencies are under a duty to comply with the requirements 
of sections 201-212 even though, as provide~ in,section 214, noncom­
pliance would not affect the validity of a completed property acquisi­
tion. Accordingly, the sanctions for noncoq,pliance are conceived 
prima rily as procedural techniques for compelling condemnors to 
comply. For example, the failure of a public entity to make a prelimi­
nary purchase offer based on an approved a{tlpraisal (as required by 
sections 202-203), could be asserted as a p"eliminary objection to a 
condemnation action involving the property, 'leading to a stay of pro­
ceedings tlOti! a proper offer is tC""ldered and rejected. Similariy, if 
a condemnor failed to make an offer to acquire an uneconomic rem-
nant (as required by section 208), or failed to seek to acquire improve­
ments located on the land which were to be temoved from it (as 
required by section 209), the owner could insist that these deficiencies 
be corrected by appropriate defensive pleadings in the condemnation 
action. The proper remedy for noncompliance with the provisions of 
sections 201-212 will necessarily vary with !the individual circumstances, 
and with the nature of the particular noncompliance. 

The present section provides an "esdape valve" from the general 
principle requiring full compliance with sections 201-212. Paragraph 
(a) recognizes that noncompliance may be w~ived either by failure to 
object or by failure to seek relief pursuant tio available state proce­
dures. If waive!;" were claimed by the condemnor, the court would 
have broad latitude, in light of the relevant facts, to determine 

whether the adversely affected procedllral pa fty had taken approprlate 
steps to require compliance, and had done so with reasonable dili­
gence. Under paragraph (b), the issue would center around whether 
there had been a waiver by "valid" written a~reement. Fraud, undue 
influence, coercion, incompetency, or any other legaUy recognized 
ground (or declaring such an agreement invalid would make this 
basis for a claimed waiver inoperative. 

Procedural provisions designed to impl~ment the policy under­
lying this section are included in subsequent parts of the proposed 
Code. See sections 308-309. and sections C ~ J. 
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Section 214. [Interpretation and Effect of Article] 

2 (a) A failure to satisfy the requirements or limitations of 

3 sections 201 to 212. inclusive. does 'not affect the validity of any 
. ' 

4 property acquisition by purchase or 'condemnation. 

5 (b) Nothing in the provisions of this Article II limits the 

-- I 
6 power of a public entity, and every public entity is specifically 

7 authorized. to act in full compliance with applicable federal statutes, 

8 regulations, and policies prescribing conditions precedent t6 the 

9 availability or payment of federal financial assistance for any pro-

10 gram or project in which the public entity is authorized to engage 

11 or participate. 

Comment 

Paragraph (a) of this section is an adaptation of section l02(a) 
of the Federal Unifo rm Policies A ct. While noncompliance with sec­
tions 201-212 has no substantive eff~ct on compleled acquisitions, 
it may constitute the basi s fo r defer1sive pleadings in the condemna­
tion action and for corrective order!> of the court, absent a waiver or 
appropriate ground for excusing compliance, pursuant to section 213. 

Paragraph (b) is intended to provide assurance that public 
entities have adequate authority to comply with applicable federal 
requirements for obtaining federal (inancial assistance. It also 
serves a precautionary purpose of a;ssuring that in the event of in­
consistency in the interp retat. ion 0 r. rpPlication of federal require­
ments and Article II, the federal reruirements will control. 

, , 
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Article III 

[Proceedings Before Action] 

1 Section 301. [Entry for Suitability Studies J 

• 
. Z (a) A condemnor and its agents and employees may lawfully 

3 enter upon real property and make surveys, examinations, photo-

4 graphs, tests, sOlmdings, borings, samplings, and technical studies, 

5 or engage in other similar activities upon the property, for the pur-

6 pose of determining whether the property is within the power of the 
I, '. 

7 condemnor to take, or to determine its suitability, for public use. 

8 (b) A lawful entry and suitability studies autho rized by this section 

9 do not constitute a trespass, but the condemnor's liability, if any, for 

10 resulting damage is governed by section 305. 

11 (c) An entry under this section is IlLwful if it (1) is preceded 

12 by reasonable efforts to notify the owner, if available, and any other 

13 person known to be in actual occupation of the prope rty, as to the 

14 planned entry and studies, (2) is undertaken during reasonable 

i 
15 daylight hours, (3) is accomplished peacea~ly and withoot unnecessary 

I 
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damage, and (4) is not in violation of any other statute. 

--~-
Comment 

Section 301 provides expres~ statutory authority for a 
condemnor to enter upon land, in a~vance of formal condemna­
ti1ln proceedings, to determine its .uitability for the public use 
and whether its acquisition is autho~ized. About three-fourths 
of .the states have statutory provisi~ns authorizing such entries. 
Guy. State Highway Condemnation IProcedures 23-24 (1971). 

Paragraph (a) imposes no tUne limitation upon entry, 
although suitability studies will norfnally precede the initiation . 
of a formal condemnation action. Ih some cases, however, due 
to a modification of plans, change cjf program, or relocation of 
a project,addition. al suitability stud~es may becom. e necessary 
after an action has beencommence~ with respect to the property. , 

Under paragraph (b), an entrY and related suitability 
studies are lawful, and non-trespa~sory, provided the criteria 
of paragraph (c) are met. . However',the condemnor is liable 
for damages to the extent provided ~n section 305. 

, 

Under paragraph (cl, it is npt necessary that the consent 
of the owner or occupier of the pro~erty be obtained, provided all 

·of the requirements stated are sati*fied. If some other statute 
requires the owner's consent, howeiver, the entry would not be 
lawful in light of clause (4) unlesst~e consent were first obtained. 
Paragraph ecl leaves the ultimate determination of the "reason­
ableness" of efforts to notify the oo,Wler under clause (l l, the "rea­
sonableness" of the time of entry w).der clause (2), and the "peace­
able"· nature of the entry under cla~se (3) to the sound discretion of 
the court in light of all of the circumstances. 

1 Section 302. {Court Order Permitting Entry] 

2 (a) If reasonable efforts to Ilccomplish a lawful entry or to 

.3 perform suitability studies upon real property as autho rized by 

4 section 301 are obstructed or denie by the owner or any other 
.' 
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person, the condemnor may apply to the court [in the county where 

the property or any part is located] for an order to show cause why 

the entry should not be permitted for the purpose of designated 

suitability studies. 
• i 

Notice of hearing on ~he order to show cause 

shall be served upon the persons, in the manner, and within the 

tim~ designated by the court. 

(b) Unless good cause to the contliary is shown at the hearing, 
, 

the court shall make its order permitting; the entry, and describing 

, 
the nature and scope of the suitability studies which the court deter-

mines are reasonably necessary and authorized to be made upon the 

property. In addition to the provisions r~quired by section 303, the 

order may in_elude terms and conditions 'f'ith respect to the time, 

place, and manner of such entry and studies which, in the judgment 

of the court, will facilitate the purpose of the order and minimize 

damage, hardship, or burden. 

-. 
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Section 302 authorizcs, but does not require, the condemnor 
to seek judicial assistance in obtaining entry upon property for suit­
ability studies. The procedure here des cribed presumably would not 
be used routinely, but only in those!instances in which a lawful entry 
cannot otherwise be obtained (e. g. " cases in which thft owner vieor­
ously forbids entry) or the pursuit of the desired studies is obstructed 
by the owner or some other person (e. g., a tenant). The existence 
of a clear judicial remedy- of this kihd should facilitate lawful entries 
by redu~ing any incentives of the oWner or occupant to deny permission. 

This section contemplates tlie use of an order to show cause as 
the procedural framework for the application, m th the burden of per­
suasion resting upon the person re4sting entry. Since the present 
legislative scheme includes compensating the owner for damages 
caused by the entry, it seems reasonable to require ~he owner to 
show cause for not permitting entrYf or for limiting the scope and 
nature of the suitability studies to b~ rna de. 

Paragraph (b) does not define what circumstances would con­
stitute "good cause" for refusing or: restricting entry. That deter­
mination must be based upon legal and equitable considerations rele­
vant to the circumstances of individ!-lal cases. Lack of power in the 

, 

condemnor to take the property for the use for which the proposed 
studies are to be made, for example, would be an adequate legal 
ground of refusal. See section 301.: Where the power to take exists, 
a showing that comprehensive. reli~ble, and recent data of the kind 
sought were readily available to the' condemnor, so that the entry would 
merely produce cumulative informa~ion about the property, might be re­
garded as a sufficient equitable gro\md for denying entry. Again, a 
showing that certain aspects of the JPropo sed suitability studies were 
not reasonably necessary to suppor~ a rational judgment as to suita­
bility, or that the condemnor proposed to employ study techniques that 
would unnecessarily interfere with the occupant's use and enjoyment of 
the premises despite the availability of other less onerous methods, 
might justify a limiting order restrtcting the time, place, or manner 
of the suitability studies. Under pa:ragraph (b). the court has full 
di.scretion to condition and otherwis~ shape the order permitting entry 
in a manner conducive to the most equitable reconciliation of the com­
peting interests disclosed at the hearing. 

An order for entry under thi:s section must also include prOVISIOns 
for the deposit of probable compens~tion, where the likelihood of com­
pensable damage is determined to exist. See section 303. As to recovery 
of damages caused by the entry- and !suitability studies, sec section 305 • 

. The order may be modified upon a Jhowing of changed circumstances. 
See section 304. I . 

! 
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1 Section 303. [Deposit of Probable Compensation] 

2 (a) An order permitting entry under section 302(b) shall in-

3 clude a determination by the court of the probable amount.that will 

4 fairly compensate the owner and the person in ~ctual possession and 

5 control of the property for any actual injury to the property and sub-

~-- I 

6 stantial interference with its use and posljession deemed likely to 

I 

7 arise from the entry and suitability studi~s authorized by the order, 

8 and shall require the condemnor to deposit that amount, if any, with 

9 the court prior to actual entry. 

10 (b) Unless sooner disbursed by c~urt order, the amount deposited 

11 shall be retained on deposit for six monUls following termination of the 

12 entry. The period of retention may be e~tended by the court for good cause_ 

Comment 

Section 303 requires the condemn~r to post security for 
probable damage caused by the entry and suitability studies, as 
a condition to obtaining a court order premitting entry. The 
statutory terms, "actual injury," and "substantial interference," 
are intended to preclude nomina I and insignifican t damages. See 
Comment to section 305. Thus, in caseswhere the probable damage 
for actual injury to land or for interferenFe with use and enjoyment 
is de minimis, section 303 does not requ~re a deposit. An order 
fo;-;'-deposit is proper, however, where tl:le foreseeable physical 

. ! 

I 



c 

c 

c 

3d Draft - p. 35 
5/15/(2 

damages nlay be substantial, glvlng rise to a cause of action 
either in tort or inverse condemnatton. Sec, e. g., Jacobsen v. 
Superior Court, 192 Cal. 319, 219 p. 986, 29 A. L. R. 1399 
(1923); Van Alstyne, ~Inverse Conde nation: Unintended Ph sical 
Damage, 20 Hastings L. J. 431, 48 -85 (1969). Similarly, under 
some circumstances, the anticipate~ annoyance and interruption 
of peaceful use and enjoyment by th~ occupant may be ,a probable 
source of more than merely nominar damages. Because of the 
range of possible factual circumsta~ces, the occasions upon which 
a deposit should be .:equired, as weU as the amount of the deposit, 
are left to the court's determinati09' based on the evidence pre­
sented in conjunction with the order:to show cause. The amount 

, 

of the deposit is subject to modification on motion. See section 304. 

• Paragraph (b) requires thje deposit to be retained by the 
court for at least 6 months, as a geferal rule. During this period, 
the owner or occupant of the property may apply to the court for 
payment of compensation, out of thel deposited sum, for actual 
damages incurred by reason of the ~ntry and suitability studies. 
See section 305. 

1 Section 304. [Modification of CourtlOrderj 

z (al At any time after an order fa r entry has been made pur-

3 suant to sections 302 and 303, the court after notice may modify any 

4 of the provisions of the order. 

5 (b). If a deposit is required, or if the amount required to be 

6 deposited is increased, by an order of modification, the court shall 

7 specify the time within which the required amount must be deposited, 

8 and may order any further entry and a U suitability studies under the 

9 order, as modified, stayed until the required deposit has been made. 
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Comment 

Section 304(a) authorizes the modification of an order for 
entry and suitability studies upon motion and for good cause shown. 

In some cases, as the result of ap. initial e11try and sllrvey, 
the condernnor may decide that more extiensive exploratory studies 
shollid be made, including. perhaps, sll~stantial excavations, soil 
tests, or cutting of trees. If the newly qonceived studies were not 
autho rized by the original court order, ~ modification of its terms 
may be granted, inclllding an initial or i~creased deposit for com­
pensation. To ensure the effectiveness ~f the security deposit 
requirement, a stay of proceedings may'be reqllired until the 
deposit is made. 

The stay, however, is notiutom~tic but is discretionary 
with the court, in light of the circumstaIices. For example, if the 
condemnor is of undoubted solvency, or the damages likely to accrue 
prior to the date upon which the newly r~quired or additional deposit 
is to be made are amply covered by the ~mount of the original deposit 
less acc rued damages. an order denying an interim stay of sllitability 
studies might be appropriate. Another ~actor that could be considered ~ 
in this connection might be the incurring of ll.1lllecessary expense by J 
the condemnor if crews and equipment used in current work-in-progress, 
as part of the studies authorized under the original order, were suddenly 
required to be withdrawn by a stay ordet-. 

In some circumstances, a modification order may properly 
decrease the amount of the required depbsit; in such an event, the 
surplus can be disbursed at once to the condemnor pursuant to se..tion 
303(b). 

." 

j 
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1 Section 305. [Recovery of Damages, Costs, and Expenses1 

2 (a) The condemnor is liable to the owner and to any other 

3 person with an interest for actual injury to, and for sqbstantial 

4 . interference with possession or use, of, real property caused by 

5 entry and suitability studies upon the property. This liability may 

• 
6 be enforced in a civil action against the condemnor or by motion in 

7 the circumstances provided by paragraph (d). [No notice of claim 

8 is necessary or prerequisite to the action or motion. 1 

9 (b) In an action or motion proceeding for recovery of damages 

10 under this section, the prevailing party shall be awarded his court 

II costs necessarily incurred. 

12 (c) The court shall award to a person found to be entitled to 

13 damages under paragraph (a) his litigation expenses incurred in 

14 proceedings under section 302, section 304, and this section 305 if 

15 the court determines that the condemnor 

16 (I) entered the property unlawfully; 



, 

17 

18 

19 

20 

21 

22 • 

23 

24 
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(2) entered the property lawfully but thereafter 

engaged in activities upon the property that were abusive 

of or inconsistent with due regard for the interests of the 

owner or occupant; or 

(3) failed substantially to comply with, or wrong-

fully exceeded or abused the authority of an order made 

under section 302 or section 304. 

(d) If a deposit is available pursuant to section 303 or 

25 section 304, a person entitled to damages under paragraph (a) may 

26 upon noticed motion within [six] months following the termination of 

27 the entry, request the court to determine the amount he is entitled 

28 to recover. The court shall determine the amount and award it to 

29 the person entitled thereto, and shall direct that its payment be made 

30 out of the money on deposit. If the amount on deposit is insufficient 

31 to pay the full amount awarded, the court shall enter judgment 

32 again 5t the condemno l' fo r the unpa id po rtion. 
I 

J 
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Paragraph (a) of secticp·305 provides the substantive 
b-:lsis .fnr the condemnor's linbility for damages nrising out 
of entries for suitability studies. This statutory rule 
overrides the doctrine of gov~rnmental immunity which, in 
some states; m:l.ght otherwise apply. The bracketed lFmguage 
is for use in states where 11 notice of claim requirement 
might be deemed applicnble to. limit liability. Liability 
under this section is not dependent upon the existence of 
a court order under section 3P2; it obtains where a lnw­
ful entry is made under section 301 without judiCial 
assi stance, as ,,,ell as ~lhere the entry is unlawful. 

The general criteria of! d~~ages under paragraph (a), 
as embodied in the terms, "ac/:-ual injury" and "substantial 
interference," require a commpn sense interpretation. 
See, e.g.. Onorato Br()s. v. Mfl.ssachusetts Turnoike ;\.utho­
r{ty, 336 1{ass. 54, 142 N.E.2d 389 (1957); :-1ood v. 
Nississippi POT,;er Co., ·245 i1i$s. 103, 146 so.2d 546 (1962). 
The former term is found in sllmilar statutes of several 
states. See, e,g., Calif. GOo/t. Code § 816; Kans. stat. 
_~n. § 68-2005 (1964); Pat st~t. Ann., tit. 26, § 1-409 
(Supp. 1969). The term, "act\lal," for example, 'precludes 
recovery of merely nominal or' "constructive" dama.ges not 
based on tangible harm to property. Similarly, the term, 
"substantinl interference," e.jccludes liability for minimal. 
annoyances or interferences that do not seriously impinge 
upon or impair the posRessi01: and use of the property. 
see Jacobsen v. Superior Court, 192 Cal. 319, 219 P. 986, 
29 A.L.R. 1399 (1923). 

Paragraph (b) requires the court to award costs to 
the prevailing party in an action or proceeding for damages 
under this section, whether that party is the condemnor or 
the person seeking damages. 

Paragraph (c) requires an award, in addition to 
damages, of "litigation expenliles" incurred in proceedings, 
if any, under section 302 or 304, and under this section 
305, where the condemnor entered unla~lfully, abused the 
right of lawful entry, or vio!.ated the terms of an order 
permitting entry. The prospect of such an award consti­
tut,es an inducement to condemlilors to adhere to the 
requirements of sections 301-~04. The .term, "litiantion 
expenses," as defined in section 103(1)' includes a 
reasonable attorney's fee as Well as appraisal and 
engineering fees necessarily,incurred by the claimant. 

Paragraph (d) provides ~ simple and expeditious 
method, in lieu of a civil action, for adjudication of a 
claim for damages and expenses, where a deposit has been 
made under section 303 or section 304. The time period 
allowed for the motion (here luggested as six months) 
should be made consistent 1-lit the period during which 
a deposit under sections 302 r,304 is required to be 
retained qy the court. See s ctic.n 302. 
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[Preliminary Efforts.to purchase] 
! 

(a) EXcept as provided in s~ction 308, an action 

3 to condemn property may not bemai~tained unless the con-
• 

I 

4 demnor has made a good faith effort to acquire the property 

5 by purchase before cOO\Il\encing the l'lction. 

• (b) An offer to purChase mare in substantial com-6 

7 p1iance with sections 202 and 203,' accompanied or followed 

B by reasonable efforts to negotiate' consistent with section 

9 307, constitutes prima facie evidence of "good faith" 

10 within the meaning of paragraph (a). 

11 (c) Nothing in this section prevents negotiations 

12 for settlement, or a settlement, ~fter the commencement 

13 of· a condemnati on action. 

Comment 

Secti en 306 requi res tha t a! condemnor, whether a 
public entity or a private personj should ordinarily 
(except as provided in section 30$) attempt to purChase 
the property by agreement before ~ommencing an eminent 
domain action. The purposes of preliminary purchase 
attempts include the protecting of property ovmers from 
arbitrary and unexpected exercise$ of eminent domain 
power, facilitation of amicable settlement of just 
compensation, mini~izing acquisition costs through re­
duction of litigation,and promoti?n of citizen cooper­
ation with governmental programs ~nvolving land 
acquisitions. I 

t ! 

I 
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section 306 should be read in conjunction with 
sections 202 and 203, which «re based on the Federal 
Uniform Folicics Act. Sect~on 202 requires condemnors 
to try to acquire real property by negotiated purchase 
based upon an appraisal, subject to waiver under 
section 213. Sectic:n 203 rcqutres that the offer to 
purchase be made at the full appraised value of the 
property, and that the ~~er be supplied with the basic 
appraisal data on which it ~s based. Those sections. 
however, do not explicitly ~ake efforts to purchase a 
prerequisite to maintenance of a condemnation action; 
do not define the scope of the contemplated negotiations: 
and do not provide for exceptional circumstances in 
which noncompliance may be treated as .,holly or partially 
excusable. See sections 307-308. below. 

section 306 requires the cc:ndemnor to atte..11lpt "nego­
tiatic:.ns" (as defined in se~tion 307) only to the- extent 
reasonably necessary to satisfy the "good faith effort" 
requirement. An inflexible negotiation rule could well 
prove a source of unnecessaty litigatic:n. since proof of 
an issue of failure to "negbtiate" might be quite diffi­
cult to marshal. and the re~uirement (unless carefully 
defined) could provide an opportunity for dilatory tactics 
by property owners. 

Paragraph (b) makes technical conformity vith cec­
tic:ns 202, 203, and 307, prli.ma facie and not conclusive 
evidence of compliance. ~'oF example, the unjustified 
refusal of a condemnor to dli.scuss possible modifications 
in the terms of a formal offer that meets the letter of 
sectic:.n 203 might be deemed a failure of "good faith." 
en the other hand, use of tj:1e terms, "substantial cG!!!pliance" 
and "reasonable efforts," p;r-ovides latitude for a court to 
determine that an offer supported by informal negotiations, 
but not strictly in conformli.ty with the policies declared 
in sections 202 and 203, may, nonetheless, be sufficient. 
The ultimate question of co~pliance is one of fact, de­
pending on the circumstance~ of the case. see also, as 
to waiver or excuse, sectioh 308. This section thus 
provides an incentive to copdemnors to develop offer-to­
purchase procedures that clearly meet or exceed the 
minimum standards of sections 202, 203, and 307, and are 
not mere routine administrative formalities. 

Paragraph (c) precludes any implication that settle­
ment negotiations are limited by the procedures here re­
quired or to the period befbre commencement of the 
condemnation action. 

i 
~-~-~-
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1 section 307. [scope of Efforts to purchase] 

2 (a) In attempting to acquire the property by 

3 purchase under section 306, the condemnor, acting within 

4 the scope of its powers and to the. extent not otherwise 

5 forbidden by law, may negotiate ana contract with respect 

6 tOt 

7 (1) any element of valpation or damages re-

8 cognized by law as relevant to the amount that 

9 would constitute just coropenisation for the property; 

10 (2) the kind of or naqure of the interests in 

11 the property to be acquired; 

12 (3) the quantity, location, or boundary align-

13 ment of the property to be acquired; 

14 (4) the removal, relo¢atian, or disposition 

15 of improvements upon the pr~perty and of personal 

16 property not sought to be taken; 

17 (5) the date of proposed entry and physical 

18 dispesses sien; 

\ 
..J 

, 

I 
I 
, , 
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(6) the time and method of payment of agreed 

compensation or other payments ,authorized by law; 

and 

(7) 
I 

any other terms or conditions conducive 

to acquisition of the p~operty by agreement. 

(b) This section does hot authorize a condemnor 

to enter into a contract in violation of law or in 

excess of its authority. 

Comment 

Section 307 authorizes Public and private condem­
nors to engage in broad negotiations, \~thin the scope 
of their lawful powers, leadi*g to purchase. In the ab­
sence of this authorization, ~oubts as to specific 
authority to negotiate on the matters here designated, 
and to contract ,·71th reslJect I!: 0 them, might reduce the 
practical effectiveness of th$ "good faith effort" to 
purchase required by section )06. On the other hand, 
paragraph (b) precludes any c~ntract in excess of 
existing powers or contrary t~ any limitations imposed 
by'law. 

I 

Nothing in section 307 tequires a condemnor to dis­
cuss all of the matters enumetated in paragraph (a) or 
to reach agreement on any of ~hem. This section merely 
authorizes negotiations to prQceed along the broad lines 
contemplated by the "good faith effort" rule of section 
306, to the extent that such negotiations are reason­
able under the circumstances.' A refusal or failure to 
agree on any of the matters discussed is not, per se, 
evidence of lack of good fait~. 
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1 Section 308. [purchaGc Efforts Hot llcguired] 

2 .lI. condemnor' s failure or inal1j.li ty substantially 

3 to comply with section 306 does not bar the maintenance 

4 of a condemnation action if: 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

(a) compliance is waived by valid written 
I 

agreement bebleen the. property owner and the 

condemnor; 

(b) one or more of the owners of the property 

is unknown, cannot with reasonable diligence be 

contacted, is incapable of coptracting and has no 

legal representative, or owns, an interest which 

for any reason cannot be acqu~red by contract; 

(c) due to conditions npt caused by or under 

the control of the condemnor, there is a compelling 

, 

need to avoid the delay in carmencing the condem-

nation action which compliancf would require; 

(d) facts known to the condemnor support 

its reasonable belief that an offer and negotiations 

for purchase would be futile or useless; or 

I 
I 

-.J 
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(e) noncompliance is excused in whole or in 

part by order of the court pursuant to section 

[ ]. 

Corrunent 

section 308 provides an: "escape" fran what might 
otherw"ise be an unduly rigorops application of the re­
quirement in section 306 that good faith efforts to 
purchase precede the corrunence~ent of a condemnation 
action. This maltes it clear that the requirement is 
not jurisdictional, but is a waivab1e procedural pre­
requisite to suit. 

Paragraph (a) recognize$ the possibility of a 
waiver by agreement. This might occur, for example, 
where preliminary informal discussions disclose the 
unlikelihood of a meeting of the minds on purchase 
terms, or where the owner, un~er section 208, insists 
upon a condemnation suit to d$termine the just com­
pensation for an uneconomic re~~ant. 

Paragraph (b) excuses c¢mpliance in cases where 
it would be legally impractic~ble or impossible to 
acquire the property by plITchase. 

Paragraph (c) permits tbe condemnor to avoid com­
pliance in order to prevent u~acceptab1e delay in the 
filing of the contemnlated condemnation action. vfuen 
an excuse under paragraph (c) is advanced, the condemnor 
woUld be under the burden of showing, to the court's 
satisfaction, not only the fa~tual sufficiency and bona 
fides of the claimed "compelling need" to avoid delay, 
but also such related matters as the degree of diligence 
shown by the condemnor, and p~actical effect of requiring 
compliance upon program commi~ments and budgetary 
allocations beyond the condernnot's control. 

I 
Paragraph (d) excuses cq.mpliance 1o-1hen prior circum­

stances (e.g., a confused title situation; knrn~ dispute 
as to the condemnor's right to condemn the property; 
adamant insistence upon an exhorbitantprice repeatedly 
asserted by the property rnmer) reClsonably convince the 
condemner that a purchase-offer and related negotiations 
would ))e a useless formality. The test under this para­
graph is not the fact of impr~bability that the offer 
would he accepted but the reaionableness of the condemnor's 
belief to that effect. , 

. I 

1 
I 
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Paragraph (e) recognizes the court's power under 
section [ ]to grant relief from the usual conse­
quences of noncompllance, upon a proper showing of good 
cuase and lacl< of prejudice to the O'.rmer. 

1 Section 309. [condemnation Authorization] 

2 '(a) A condemnor [public entity] may not commence 

3 a conderonation action until it has first adopted a 

4 written resolution authorizing the action that substantially 

5 conforms to the requirements 6,f sectlion 310. 

6 (b) The resolution may be ~nded or rescinded at 

7 any time before the cO!!1Il1encement of the condemnation action. 
,~. - ~, .. ,. 

[Alternate version] 

: 
I 

1 Section 309. [Condemnation .,,>uthoritation] 

2 (a) A condemnor [public entit;.yJ may not commence a 

I 
3 condemnation action until it has first adopted an order, 

4 ordinance, resolution or other writ~en declaration required 

5 or permitted by law constituting a formal authorization 

6 for commencement and prosecution of the action. 

) 



c 

c 

c 

13 condemnation acti on. 

3d D ra ft - p. 47 
5/15/72 

.( 

, ~o~.rn~n~ _:').:~ !":.olj' ..c::·f:.,5 crT {~} 
J :~_:, ~:,::,,·yr'r::.t· .!.:;j r!2!:';:YLr.Li'?S s: !S?:::J 

Secti on 309 is presented; in alternative versions. 
Bc:?th _vex:,?~'?ns'l. '1.,~ d7),,=~~~,9:~G~ ~~')~errtl1oI;Sl'S'! 

r::j,rnnuaihg ! IklL'i J' I}m"nfl C €nt:il:J.es ana pr~ vate pars ons (e. g. , 
utility companies). The term, "public entity," should 
be substituted ,~t ;I?F~i,vr<t,¥ c:~~ ,:IDi..~:Ml.l!:~ Ulilfbe 
anitted from th'e='r'equrrement. 

, , ,The:~l:f's}: VE!,FP}on,:Rq:;\t~N~~.? fc.. ~)form pract~ce 
cal Hng"for -adopt!ib1'l bf a"rormal resolution. Accord~ngly, 
~mere other statutory requirements, if any, prescribing 
di~fer~n.t. me~r\(:~9§."by; ~pi,5llN<W5l~ ~ ~~ize a 

, ,taking'·'bY""~miihem.-d6i\ia'in are r~pealed concurrently, the 
first version would be appropriate for enactment. The 
alternate version is for use wmen retenti~no~-other , 

, 
E 

, 
p 

statutory types of official authorizations is contemplated. 

This section (in both v,rsions) requires that a 
formal determination to invoke' the pOI"er of eminent do­
main be taken by the condemnor, conforming to the require­
ments of section 310, before a condemnation action is 
commenced. The requirement haS several purposes, (a) to 
assure that a considered decis:l;on to exercise the pQloTer 
of eminent domain is made by trye condemnor; (b) to pro­
vide a Clel1T. record of the condemnor's determination to 
maintain the condemnation action and to commit the neces­
sarY,resources (including the &mount of just ccrnpensation 
expec!:tdd, to' be, a,,,ard~d)' in :ord€1r to secure the property 
sought to be tdken; and (cl to ,establish an evidentiary 
basis for certain determinationls of law ana fact which 
are essential to an exercise ofl eminent domain power. 

, ' 

,~"" I 

-. 

.f! 
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Under this section, the adoption of the required 
condemnaticn au':horization is a prerequisite to com­
mencement of a condemnation action •. If the condemnor 
does not take the prescribed step, ot acts defectively 
(e.g., without confonning substantia~ly to section 310), 
it cannot condemn the prQperty and t~e action should be 
dismissed. See section L ]. Dismissal under these 
circumstances would give rise to lia~ility df the con­
demnor for litigation expenses. See! sectien [ ].' 
Defects or omissions in the authoriz~tion, however, 
may he cured by amendment be,fore tlle commencement of the 
condemnation action. The identity 0t the person, board, 
er other,body authorized to adopt or amend the required 
authorization is determined by the al'plicable legislation 
governing the condemnor and its powets • 

• 

1 Section 310 •. [contents of Authorization] 

2 (a) In addition to other requirements imposed by 

3 law, the condemnationauthorizationfequired by section 

4 309 shall include all of the following: 

5 (1) A general description of the proposed 
, 

6 public use for which the property is to be taken, 

7 and a reference to the specifi~ statute or statutes 

B authorizing the taking of the ~rope~ty by the 

9 condemnor, 

10 (2) A description of the general location 

11 and extent of the property to be taken, with 

I 

12 sufficient detail for reasonab~e identification. j 
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(3) A declaration.that the condemnor has 

found and determined ea~h of the following: 

a. The prop~ed use is required by , 

I 
public convenience ~and necessity. 

b. A taking Qf the described property is 
I 

necessary and apprqpriate for the proposed 

public use. 

c. The proposed public use is pla.nned 

and located in a manner most compatible with 

the greatest pub1ic,good. 

(b) If possession of the property is to be taken 

prior to judgment, the authorifation shall also conta~n 

a direction and authorization to designated officers or 
I 

agents of the public entity to take necessary and proper 

steps in anticipation of, and ~o invoke procedures 

authorized by law for, obtaini1g early possession of the 

property. 

.1 
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Section 310 prescribes the contents of the con­
demnation authorization required l,y section 309. 

The requisites here [let out are not exclusive. 
Additional condit:!.ons may be established by other 
statutes, including, for eXil.!nple, thp promulgation of 
an environmental impact statement, aUoption of a reloca­
tion program, or obtaining the concurrent approval of 
deSignated public agencies. No refe;re!lce is made in 
this section to any determination oS:: "more necEJssary 
public use," the inclusion of I<1"hich may be required by 
other statutes governing condem."latiClfn of property al­
ready dedicated to public use. This section does net 
replace other requirements but is cu..""TIulative ,lith them. 

Paragraph (a)(l) reqUires a sbatement of the public 
use for vlhich the property is to betaken, and of the 
condemnor's authority to take it. 'ljhese recitals are in­
tended to expedite a determination )::iy the condemnee as 
to whether the condemnor is acting \1ithin its lawful 
power of eminent domain. 

Paragraph (a)(2) calls for a general description 
of the property sought, but does no~ require a full legal 
de~cription as lon9 a~ the prope.rty can be reasonahly 
identified by the condemnee. A complete legal description, 
\mich is required in connection with the actual condemna­
tion action, is not regarded as esseential· a:1:: this 
preliminary stage of the proceedings. 

Paragraph (a)(3) is designed to focus the attention 
of the responsible officers of the condemnor upon the 
fundamental policy determinations that are subsumed by a 
decisioo to exercise the power of eminent domain. Under 
clause a, the determinati on of "public convenience and 
necessity" should include consideration of all matters 
that may be relevant to the general' public good, including 
but not limited to enVironmental, a~sthetic, economic, 
and soci<:11 factors. Clause b conte~plates a determina­
tion of tl·/O asr;ects of the deciSion to taJce: first, that 
the particular interest sought to be taken is necessary 
for the proposed public use, and second, that the property 
is reasonably adaptable or suitable ("appropriate") for 
the particular use contemplated. Absolute necessity or 
indispensability are not required. Clause c contemplates 
a compnrative assessment of the site chosen for the public 
use and other alternative locations, in respect to their 
relative compatability with public \·lclfare. crdinarily, 
a particular site may properly be approved unless another 
site "lOuld entail clearly greater public good. 

J 
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PClragrarh (b) rC<Juircs a specific allthoriz'ltton 
for use of: "quick-t;:::<e" nroccdures where eilrly posses­
sion of tho property is desired. A. t.:\king of pCGsession 
before judgment is regarded as a sufficiently important 
policy decision that it whould be formally included in 
the condell.lnatiC'..l1 authorization and not left to adminis­
trative discretion • 

. ~ . Section 311. [Effect of Condemnation ,1\.uthorizaticn] 

2 (a) EXcept as otherwise provided by law or in this 

• 
3 section, a duly adopted and sufficient condemnation autho-

I 

4 rization conclusively establisihes the matters referred to 

5 in paragraph (a}(3) of section 310. 

6 (b) A condemnation aut~orization is of no force or 

7 effect to the extent that its iadoption, contents, or 

8 determinations were influenced or affected by fraud, 

9 corruptioo, bad faith, or gros,s abuse of discretion. 

10 (c) If the property deslcribed in a coodemnati on 

11 authorization is not located ~ntirely within the terri-

, 
, 

12 torial boundaries of a local ~blic entity adopting it, 

13 the authorization creates onl~ a rebuttable presumption 

14 that the matters referred to in paragraph (a) (3) of 

15 section 310 are true. This Prsumption 

I 

is one affecting 

16 the burden of proof. 

I 
I 
I 

ii 

i. 

" il 
JJI 
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section 311 provides a uniform rule governing 
the effect-of a condemnation authorization. 

Paragraph (a) st'l.tes the g".oeral rule .that the 
resolution conclusively establishes the matters recited 
therein pursuant to section 3l0(a)(3): public convenience 
and necessity require the project; the property is neces­
sary and appropriate for the !project; and the project is 
planned and located in a manner most compatible with the 
greatest public good. 

This conclusiv(~ effect, hCl"leVer, is subject to four 
qualifications or exceptions: 

~irst, the resolution or authorization must have 
been "duly adopted" in conformity .lith law applicable to 
formal actions taken by the ctndernnor, and must be 
"sufficient" under sectioo 3lb. with respect to its 
contents. 

second, the rule of con~lusive effect does not 
apply, in light of the exceptton in paragraph (a), . .) 
to cases in which it is "othet,vise provided by la.l or in 
this secti on." IncJ.us:l.on of other "lal·!" recognizes that 
in special circumstances (e.g., in adopting statutes 
authorizing condemnation by private persons),the legisla-
ture may 'l'lish to give the concilernnation authorization less 
than conclusive effect. 

Third, the resolution, under r~ragraph(b), maybe 
vitiated by fraud, corruption~ bad faith, or gross abuse 
of discretioo. :1here one of these factors is established, 
the resolution may still be given partial effect; it is 
declared of no force or effect. only "to the extent" that 
its adoption, contents, or declarations were influenced 
or affected thereby. 

Fourth, the resolution has only rebuttably presump­
tive effect if the property ih question lies partly or 
wholly outside the boundaries of a local public entity, 
and thus may affect ~'mers and territory for which the 
governing body has no direct political accountability. 
As a practical matter this qualification is limited to 
local public entities which have power to condemn extra­
terri torial prorerty. It does not apply to talcings by 
the state or other agenCies with state-wide jurisdiction. 

A resolution with conclusive effect under paragraph 
(a) of this section on ly precludes judicial review of the 
matters deSignated in sectionl 310(a)(3). It noes not 
affect a condemnee's right tOI contest the taking upon other 
grounds. ~or example; a condbmnec could still contend that 
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condemnor tqas acting uJtrn vi!cs, that the taking was 
not for an authorized public ilse, that the property 
~ms exempt from being taken, or that other ~pecific 
statutory requirements applicable to the proposed 
taking or to the institution of the particular pro­
ject had not been met. 




