#36.750 6/21/72
Memorandum 72-L48

Subject;" Study 36.750 -« Condermation {Dniferm Eminent Domain Act)

The comnittee drafting the Uniform Eminent Domain Code for the Commis~
sioners on Uniform State Laws hag prepared a First Tentative Draft of a
portion of the Code and 1s presenting this draft for consideration by the‘
Rational Conference of Commissioners on Uniform State Laws at its Apnual
Meeting which will be held in August in San Francieco.

The draft is very tentative, but it does repreeent the approach that
the committee had decided to take on various matters. Because the Uniform
Code will be a factor to be taken into considemmtion in drafiing the Cali-
fornia statute, the staff belleves that the Commission will want to keep up
with the developments on the Uniform Act and to draw on the Uniform Act vhere
its provigions are determined to be useful in dxafting the {alifornia statute.
The following is an amalyela of the first three articles of the First Tenta-
tive Draft of Articles I-III of the Uniform Code. We present for Commission
consideration some matters of policy that we believe mre prasented by the
rirst three articles. We atiach & copy of the draft. The basic policy
question, discussed below, is whether the fvmmission wishes to expand the
seépe of our comprehensive statute to include provisions relating to *acguie
sition® of property {Painwoguisition paliéfes and relocation) to conform to

the scope of the Uniform Act.

-Article I
The definitions and short title sre still under study by the committee.
The significant provision in Article I is Section 102 which specifies the

scope of the Act. HNote that the Act provides the exclusive procedure governin_g



“veg] property acquisitlions’; the Uniform Act is not strictly limited to
eminent domain matters. The Act is glven this broad scope because the com-
mittee plans to include in the Act an article on "Policies Governing Iand
Acguisitions"--an article that is based on the provisions of the federal
statute, a8 subject which, in California, has been covered by the 1971 re-
location statute which is codified in the Govermment Code. Also, the commit-
tee has tentatively decided to include relocation and removal provigions in
the Uniform Act even though those provisions apply to all property acquisi-

tlons, not just those involving condemnailon.

There is some merit to including the fair acquisition policies provisions @ -

in the Uniform Act since many of the policies governing land acquisition apply
only where condemnation is involved. The Commission should consider vhether
our comprehensive statute should include the provisions relating to land
ecquisition policles and relocation assistance, If the Commission decides

to do this, the scope of the statuie we are drafting would be the same as the
scope of the Uniform Act. If the decision is to include these provisions,

we will consider st a later time whefher we wish to adoi:t the substance of
the provisions in the tentative draft in Article II which states the policies

governing land acquisition.

Article II

Some of the provisions in this article will be unnecessary because the
matters covered will be covered in other portions of the comprehensive statute!
E.g., Sections 204 (payment or deposit before surrender of possession), 212 :
(:litigation expenses in abortive condemnation actions). The significent pro-
visions to the scheme of the Uniform Act are found in Section EOi { compliance
with fair acqﬁisition practices required), Section 213 (waiver or excuse),
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and Section 214 (validity of property acquisition not affected and compliance
with federal requirements permitted). The Uniform Act would enforce the fair
acquisitiop policies if a condemnation action is brought by permitting a pre-
liminary objection by the condemnee that the policies have not been complied
with. The court would then require compliance with the policies or meke some
other appropriate order. The California statute, on the other hand, provides
that the statement of fair acquisition policles gives the property owner or
occupant no rights and imposes no duties on the condemnor. For further dis-
cussion of the scheme of the Uniform Act, =see the discussion in the Comment
to Section 201 {pages 10 and 11). If the Commission decides not to include
the substance of these provisions in the comprehensive statute, we will bring
to your attention any pertinent provisions relating to condemnation when the
problem with which they deal is considered. In such case, we will retain

the statement of policles now codified in the Govermment Code tc the extent
necessary to deal with acquisitions not invoiving eminent domain and, if the
scope of our comprehensive statute is not expanded, we will not be concerned

with relocaticn provisions in our comprehensive statute.

Article III
| Afticle III deals with proceedings before action. Sections 301-305 deal
with eniry to determine whether the property is suitable for the public use.
We have already drafted provisicns covering this subject and will bring to
your attention any significant deviations in the Uniform Act when we consider
comments on the comparable provisions of our comprehensive statute.
Article III in Sections 306-308 deal with & requirement of & good faith

effort to purchase. Failure to make 2 good faith effort to purchase is to be
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a ground under the Uniform Act for meking a preliminary objection in the con-
demnation action. If such an objection is mede, the court can reguire the
condemnor to negotiate in good faith as a condition for maintaining the action
or can make any other appropriate order, such as dispensing with the require-
ment 1f it determines that no purpose would be served by requiring the con-
demnor to make & good faith effort to purchase. If the law Revision Cbmmissign
decides to require good faith negotistions in our comprehensive statute, we
will prepare a memorandum on this problem.

Sections 309-311 of Article III of the Uniform Act deal with the resolu-
tion of necesgity. We suggest that consideration of these Uniform Act provi-
glons be deferred because the committee will be doing further work on the
provisions egince 1t is aware of a number of problems not mdequately dealt
with in the tentative draft. For example, as drafted, the uniform provisions
would make the resolution of a public entity or any private condemnor con-
clusive,end the committee also will be considering other problems in connec-
tion with these provisions. When these problems have beenrworked out by the
committee, we plan to bring any significant deviations between the Uniform
Act apd our comprehensive statute to your attention at an appropriate time.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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Article I

[General Provisions and Definitions]

Section 101. [short Title.)
This Act may be cited as the "Uniform Eminent Domain

Code."

Comment -

This is the customary "short title" provision. It
may be placed in such orderxr in t@e bill for enactment as
the legislative practices of the state indicate. If parts
of the Uniform Ccde are intrcduded as separate measures,
the short title should be adjusted accordingly.

|
i

section 102. [Scope of Act. ]

(a) This act provides the Exclusive procedure governing
real property acquisitions, cond%mnation actions, and the
‘ i
determination of compensation fok condemned property. All
: |
condemnation actions by a person exercising the power of
eminent domain shall be conducted in conformity with this
|
act.

{b) This act is supplemental to other statutes relating

- to the acquisition of real property and to the exercise of

]
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the power ofVEminent cdomain, In the event of any conflict
between another statﬁte énd this act with respect to any :)
subject governed by a provision of this act, this act

prevails,

Comment

The Uniform Eminent Domain Code is conceived primarily
as a procedural statute. It does not attempt to prescribe
which governmental and private bodies are authorized to
exercise the power of eminent domain, or for what purposes
the power may be exercised. The assumption of the Code 1is
that those matters are covered by other statutcs.

_Paragraph (a) makes the procedural provisions of the
Code exclusive, In preparing the bill for enactment, other
statutory law of the state shc&ld be examined in light of
this premise, so that appropriate repeals and conforming

_changes can be enacted simultaneocusly.

Paragraph (b) makes it clear that the Uniform Code is :)
intended to supplement and not displace other statutory pro-
visions dealing with the substantive powers of land acquisi-
tion and eminent domain. It is recogni=zed, however, that some
provisions of the Code (e.g., the land acquisition policies
in Article II) may arguably have at least a quasi-substan-
tive effect in certain applications. This paragraph there-
fore aveids possible disputes as to whether a particular
provision is properly classifiable as "procedural" {and thus
governed exclusively by the Uniform Code) or "substantive®
(and thus arguably not subject : to the Code). 1In the event
of conflicting statutory providions of either kind, the
Uniform ccde prevails.

Section 103, [Definitions.]
As used in this Acts
(1) “condemn" means to take [or damage] [injure or

2

destrov] property by aqthority’of law for a public purposej;
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{2) "condemnation action" includes all acts incident to the
process of condemning property both before and after commence-

ment of suit;

{3) "condemnee' means a person who owns property that is

-

the subject of a2 prospective or penh"ling condemnation action;

(4) "condemnor'' means a person exercising or preparing

to exercise its power to condemn property;

(5} "compensation' means Fhe.just compensation required
to be paid for condemned property,é together wi#h any additional
sums required or authorized to be paid for damages, expenses,
fees, and costs incurred in connect;ion with a condemnation action;

{6) "court" means a [ - }ocourt of this state, and
includes, when the context requires, any [judge] [justice] of such
court;

{7} "litigation expenses"me@an's the sum of the reasonable

costs, disbursements, and expenses, including reasonable attbrney.
o o
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appraisal, and engineering fees, nccessarily incurred in

preparation for, or as the result of participation in, court

-

proceedings,

(8) 'owner' means a persoil who holds one of the following
interests in property, or a contract to purchase one of those interests:
(a) A fee title
{v) A life estate
{c) ‘A lease_with an Expired ‘term of at least 50 years
{d} An interest in aécooperative l.mv'.lsing project which 3
includes the right to occupy@h'é.: single-family dwelling unit.
(9) '"'person' includes an inﬁividual, ps.l.rtnership, corporat{on.
association, other legal or fiduciary entity, and a_public entity;
(10) "personal property' means tangible or intangible assets
other than real properfy:

{11) 'property' means a legally recognized right to or

interest in real property or person;al property; 3
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(12) '"real property" means land and real estate, logether
with buildings and other improvements, fixtures, or appurtenances
upon or connected with land; and includes an easement, servitude,
or other interest, right; title, estaﬁe, or claim in or to such

property; : -
: |

{13) "public entity' means the State of | Jand a
county, city, town, village, [township, ] [borough, ] special district,
or other governméntal body, corporiation, unit, subdivision, public.

agency, public authority, or public ¢fficer exercising governmental

power under or pursuant to the auth&»rity of the state.
!

Comment

The definitions in the Uniform Code are designed to carry
out the purpose of the Code to makeiuniform the eminent domain
procedures of the enacting state in 3ll condemnation actions,
whether brought by public or privaté condemnors.
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Article II

[Policics Governing Land Acquisition]

- Comment

This article is intended to provide clear statutory assurances
that state law governing land acquisition is in accord with the federal
requirements prescribed by the Uniform Relocation Assistance and
Real Property Acquisition Policies Act of 1970, Public Law No.
91-646, 84 Stat. 1894 (1971), herein referred to as the "Federal
Uniform Policies Act." Federal financial assistance to any state
or local governmental project involving the acquisition of real pro-
perty after July 1, 1972, must be withheld, pursuant to section 305
of the Federal Uniform Policies Adt, unless the state can provide
the federal agency head concerned with '"'satisfactory assurances"
that the acquisition policies declared in sections 301-304 of the Act

will be adhered to.

The pertinent provisions of the Federal Uniform Policies Act
are here set forth for reference purposes:

TITLE I—GENERAL PROVISIONS

See. 101. As used in this Act— '

(1) The term “Federal agency” means any department, agerlc.y,
or instrumgntalit}' in the executive branch of the Governmeat {ex-
¢ept the National Capital Housing Authority), and wholly owned
Government corporation (except the District of Columbia Redevel-
opment Land Agency), and the Architect of the Capitol, the Fedaral
Reserve banks and branches thereof. . B y

(2) The term “State” means any of the several States of the
United States, the District of Cdlumbia, the Commonwealth of

‘Puerto Rico, any terrilory or-possdssion of the United States, the
Trust Territory of the Pacific Islands, and any political subdivision
thereof. 1

(3) The term “State agency” meahs the National Capital Housing
Authority, the District of Columbin Redevelopment Land Agency,
and any department, agency, or instrumantality of 2 State or of a
political subdivision of a State, or.any department, agency, or in-
strumcntality of two or more States or of two or more political sub-
divisions of a State or States. ' :

(4) The term “Federal financial assistance™ means a grant, loan,
or contribution provided by the United States, except any Faderal
.guarantee or insurance and any annual payment or capital loan to
the District of Columbia. ., , . '

D
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EFFECT UPOXN PROPERTY ACQUISITION

Sec. 102, (a) The provisions of section 301 of tille ITI of this
Act create no rizhts or liabilities and shall not afivct the validity
of any property acquisitions by purchase or condemnation,

{(b) Nothing in this Act shall ba construed as creating in any con-
demnation proceadings brought under the power of eminent domain,
any elemeont of valuz or of damagze not in existence immediately prior
to the datz of eractment of this Act.

TITLE HI--UNIFORM REAL PROPERTY ACQUISITION
; POLICY '

UNIFORM POLICY ON REAL PROPERTY ACQUISITION
PRACTICES .

Sec. 301. In order fo encourage and ekpedite the zcquisition of
real property by agreements with owners, te avoid litigation and re-
lieve congestion in the courts, to assure| consistent treatment for
owners in the many Federal programs, aid to promote public con-
fidence in Federal land acquisition practices, heads of Federal agan-
cies shall, to the greatest extent practica?)le. be guided by the fol-
lowing policies: :

(1) The head of a Federa! agency sh 1 make every reasonable
effort to acquire expeditiously real prop rty by negotiation.

' -{2) Real property shall be appraised bafore the intiation of nego-

tiations, and the owner or his designateh representative shall be

given an opportunity te accompany the gpbmiser during his inspeec-
. tion of the property. F S

(8) Before the initiation of negotiations for real property, the head
of the Federal agency concerned shall establish an amount whick
be believes to be just compensation therefor and shall make a prorapt
offer to zcquire the property for the full amount so established. In
po event shall such amount be less than the agenéy’s approved ap-
praisal of the fair market value of such property. Any decrease or
fnerease in the fair market value of real property prior to the date
of valuation caused by the public improvement for which such prop--
erly is acquired, or by the likelihood that ¢he property would be ae-
quired for such improvement, other than ithat due to physical de-
terioration within the reasonable control of the owner, will be dis-
regarded in delermining the compensatiorit for the property. The
bead of the Federal agency concerned shell provide the owner of
real property to be acquired with a writtep statement of, and sum-
mary of the basis for, the amount he established as just compensa-
tior. Where appropriate the just compensation for the real property

. acquired and for damages to remaining r#al property shall be sep-
arately stated. = '

(4) No owner shall be required to suirender possession of real
preperty before the head of the Federal agency concerned pays t_‘he
agreed purchase price, or deposits with the court inaccordance with
section I of the Act of February 26, 1931 (46 Stat. 1421; 40 US.C.
£58a), for the benefit of the owner, an anw{nt not less than the agen-
cy’s approved appraisal of the fair market value of such property, or
the amoant of the award of compensation in the condemriation pro-
eceding for such property. - )

(5) The construction or development 4)( a public improvement

. shall be so scheduled that, to the greatest extent practicable, no par-
son Inwfully occupying rea! property shalljbe required to move fr.om
a dwelling (assuming 2 replacemant dwelling as required by title
" H will ba available), or to move his business or farm operation, with-
out at Ieast ninety days® wrilten netice from the head of the Federal
agency eoncerned, of the date by which sech move is require.d.

rait - p
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(G) If the head of a Federal acency permils an owner or tenant
to occtipy. the real preperiy aequired en a rental basis for a short
terin or for a period subjcet to terminalisn by the Government on
short notice, the amount of rent required shall not exceed the fair
rental value of the proporty te a short-term oceupier.

{7) In no event shzall the head of a Federal apeney either advance
the time of condemnation, or defer naegotiations or condomnation
and tha deposit of funds in court for the use of the owhner, or take
any other aclinn ¢ocrcive in nature, in order to compel an agreement
on the price {o be paid for the properiy.

(8) 1 any interest in real property is to be acquired by exercize
of the power of eminent domain, the head of the Federal ageney
concernad shall institute formal condemnation proceedings. No Fed-
eral agoeney head shall intentionally make it necezsary for an owner
to institute legal proceedings to prove the fact of the takineg of his
real property.

() If the acqunsatmn of only part of a ‘properiy would leave its
owner with an unaconomic remnant, the hepd of the Federal agency
concerned shall offer to acquire the entire property.

BUILDINGS, STRUCTURES, AND IMPROVEMENTS

Sec. 302. (a)-Notwithstanding any other provision of law, if the
head of 2 Federal agency zcquires any inlerest in real property in
-any State, he shall acquire at least an equal.interest in all buildings,
structures, or other improverents located upon the real property so
acquired and which he requires to be removed from such real prop-
erty or which ke determines will be adversely affe-..ted by the use
to which such real property svill be put.

{b) (1) For the purpose of determmmg ‘the just compensa'twn to
be paid for any building, structure, or otl*exf improvement required to
be acquired by subsection (2) of this seclion, such building, strue-
ture, or other improvement shall be deemed to be a. part of the real
properiy to be zcquired notwithstanding the righl or obligation of
a tenant, 2s against the owner of any other interest in the real prop-
erty, to remove such building. structure, dr improvement at the ex-
piration of his term, and the fair market value which such building,
structure, or improvement contributes to the fair market value of
the real property to be acquired, or the fair market value of such
building, structure, or improvement for removal from the real prop-
erty, whichever is the greater, shall be paid to the-tenant therefor.

(2) Payment under this subsection shall not result in duplication
of any payments otherwise authorized by law. No such paymeant
_shall be made unless the owner of the land invelved disclaims all
interest in the improvements of the tenant, In consideration for any
such payment, the tenant shall assign, trinsfer, and release to the
United States all his right, title, and mterelst in and to such irmprove-
ments. Nothing in this subsection shall be construed to deprive
the tenant of any rights to reject paymentjunder this subsection and
to obtain payment for such property int¢rests in accordance with
epplicable law, other than thxs subsection,

EXPE\'SES INCIDENTAL TO TR. %NSFER OF TITLF TO
UNITED STATES .

Sce. 303. The head of a Federal azency, as soon as practicable
after the date of payment of the purchase price or the date of de-
posit in cour of funds to satisfy the award of compensation in a
condemnation proceeding to acquire real properiy, whichever is the
earlier, shall reimburse the owner, to. thE extent the head of-such
agency deems fair and reasonabie. for e pcnses he necessarily in-
curred for— ' ! .
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(1) recording fues, transfar taxes, and similar expenses inci-
dantal t3 conveying suzh real projorty to the United States;
(2) peoalty eosts for presaynent of any preexisting recovded
mortgage entered inte in good (aith encumberieg such real prop-
erty; and .
~ {3) tke pro rata portion of real property taxes paid which
are allocable to a peried subsequent to the date oF vesting title
it the United Siates, or the effective date of possession of such
real property by the United States, whichever is the earlier.

LITIGATION EXPENIES

Sec. 304. {a) The Federat court haviny jurisdiction of a proceed-
fng instituted by a Federal ageney to acqujre real property by con-
demnation shall award the owner of any right, or title to, or interast
in, such real property such sum as will in the opinion of the court
refmburse sech owner for his reasonable costs, disbursements, and
expenses, inctuding reasonable attorney, aﬂpraisal, and engineering
fees, zctuzlly incurred because of the condeinnation proceedings, if—

(1) the final judgment is that the Federal agency cannot ac-
quire the real property by condemnatign; or
*_(2) the proceeding is abandonad by the United States,

(b) Any award made pursuant to subsection (a) of this section
a!;a!l be paid by the head of the Federal }'agenc:r for whose benefit
the condemnation proceedings was Instituted. ,

{e) The court rendering a judgment f?r the plaintiff in a pro-
ceeding brought under section 1346(a) (2)/or 1491 of title 23, United
States Code, 2awarding compensation for tﬂ!e taking of progerty by 2
Federal agency, or the Attorney General effecting a settlement of
any such proceeding, shal!l determine and award or allow to such
plaintiff, as a part of such judgment or settlement, such surth as will
in the opinion of the court or the Atlorney General reimburse such
plaintiff for his reasonable costs, disburjements, and expenses, in-
eluding reasonable attorney, appraisal, and engineering fees, actually
Incurred because of such proceeding, ‘

CIES; PAYMENTS OF EXPENSES INCIDENTAL TO TRANS-
FER OF REAL PROPERTY TO STATE; PAYMENT OF
LITIGATION EXPENSES IN CERTAIN CASES

See. 305, Notwithstanding any other law, the head of a Fedoral
agency shall not approve any program or project or any grant to, or
contract or agreement with, a State ag#ncy under whié¢h Federal
finaneial assistance will be available to pay all or part of the cost
of any program or project which will resuﬁt in the acquisition of real
property on and after the effective date of this title, unless he re-
celves satisfactory assurances from sucb State agency that—

(1) in acquiring real property it will be guided, to the great-
est extent practicable under State 14w, by the land acquisition
policies in section 301 and the provisions of section 302, and

(2) property owners will be paid or reimbursed for neces-
sary expenses as specified in sectidng 303 and 304,

REQUIREMENTS FOR UNIFORM LAiD ACQUISITION POLI-

)
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Scction 201. [Application of Article]

2

In order to encourage and expedite the acquisition of real
property by agreement with owners, to avoid litigation and relieve

congestion in the courts, to assure consistent treatment for owners,

and to promote public confidence in practices and procedures

+

- t

relating to the acquisition of real pij:operty for public use, a public
entity or a privai:e person acting inithe capacity of a condemnor,

when acquiring real property for any purpose, shall comply with applica-

| - S

'blé provisions of sections 202 to 21?6, inclusive.

Comment |

This section is an adaptation of the introductory paragraph
to Section 301 of the Federal Uniform Policies Act,

The federal act is applicable only to state and local govern-
mental {and acquisitions funded, in|whole or in part, by the Federal
Government. Federal Uniform Poliicies Act, § 305, The present
section, however, goes beyond the federal requirements, being
appiicable, whether or not federal :tinancial assistance is available,
to (a) all acquisitions of real property, by a public entity, as well
as (b) all acquisitions of real property by a private person (e.g., a
privately owned utility company) through the exercise of its power
of eminent domain, To limit the statutory policies to public acqui-
sitions could conceivably raise questions of possible inconsistency
with the Equal Protection Clause, aind with special legislation and
uniformity requirements of state constitutions.
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The phrase "to the preatest extent practicable, ' which is
in the federal statute, has been delcted after the word "shall” on
line 8. This phrasc appears intended primarily to accommodate
minor differences between federal and state acquisition proce-
dures, and to give federal administrators a measure of flexibility
in assessing the adequacy of state compliance with the federal
policy standards as a prerequisite t¢ federal funding. It is dcemed
unnecessary in the Model Code and {iuplication of the same phrase
in the state statute could conceivably create doubts as to whether
reliable state assurances of confornpity with federal policy guide-
lines could be given. A limited "esgape' provision designed to
meet exceptional circumstances is ;L\cluded in the Code, below,
as section 215,

The verb in the concluding clause has been changed from
'shall be guided by' {which appears in the Federal statute) to
"gehall comply with, " The intent is I}o make the policies in this
article mandatory except to the 11m1rted extent depa rtures are per-
mitted under section 215,

Alte t}native Form

-

Section 201, [Application of Article]

|
|

A public entity, in acquiring:real .property in connection with
any program or project for which feideral financial assistance is or
may iJe available to pay all or part df the cﬁét, shall comply with the
provisions of sections 202 to 216 an-ii provide such additional assur-

|

ances as may be required in order to qualify fo'.r the federal financial

aspistance.
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Comment

This section is an alternalive to the hroader version of 3
Section 201, set out above, mandating compliance with the acqui-
sition policics of the present Article. It would assure that public
entities are under a duty, and have adequate authority, to con-
form to the land acquisition policies of this article, to the extent
they constitute prercquisites to federal financial assistance as
prescribed by the Federal Uniform!Policies Act or any other
applicable federal legislation. But this section neither authorizes
or requires comipliance where federal funding is not present, and
it imposes no requirements upon ptivate condemnors.

-

Section 202, [Nepgotiation and Appraisal]

(a) A public entity [and a private condemmnor] shall make
every reasonable effort to écquire real property by negotiation with
due diligence.

(b) Before the initiation of Tlegotiations, the real property

shall be appraised for the purpose of determining the amount that

LU

would constitute just compénsation, and the owner or his designated

representative shall be given an opportunity to accompany the

appraiser during his inspection of Fhe property.

Comment

®

This section is an adaptation of Section 301, pars. (1) and
{2) of the Federal Uniform Policies Act, The bracketed words in
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paragraph (a) should be deleted if the alternative version of
Section 201 is incorporated into the Code as enacted.

As defined in Section 103 {12), the "real property,' to
which this section applies, includes improvements and fixtures
thereon, as well as any easements, servitudes, or other
interests relating thereto.

The term, "owner,'" as useiﬂ in paragraph (b) is restric-
tively defined by Section 103 (8) to include only the holder or
contract purchaser of a fee interest, life estate, long-term lease-
hold (over 50 years), or possessoly interest in a cooperative
housing project. This definition is based on the like definition
promulgated by the Department of Transpo rtation to implement

_the Federal Uniform Policies Act. See U.S. Dept. of Transpor-
tation Regulations, § 25.3, pubhshpd in 36 Fed. Reg., No. 98
(May 20, 1971), p. 9178. i

Section 203. [Offer to Purchase at Full Appraised Value]
] 1
(a) Before the initiation of negotiations for real property,

the public entity [or the private condemnor] shall establish an

amount which it believes to be just compensation therefor, and

shall submit to the owner a pro\mptg offer to acquire the property
i
for the full amount so established. In no event shall the amount

be less than the offeror's approved appraisal of just compensation

for the property.
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(b) In establishing the amount believed to be just compen-

sation, the public entity [or the private condemnor] shall disregard

any decrease or increase in the fair market value of the property,
prior to the date of valuation, caused by the improvement for

which the property is to be acquired, or by the lieklihood that the

property would be acquired for such improvement, other than that due

to physical deterioration within the reasonable control of the owner.

(c)' The offerm‘: sha;l_l. provid;l,e the owner of the property to
be acquired with a written statement and summary of, or with an
appraisal report showing the basis ;for, the amount it established
as just comi:ensation for the property." Where appropriate, the
compensation for the real propertyl to be acquired and for the
damages to remaining real property shall be separately stated.

Comment

Section 203 is an adaptation of section 301, par. (3) of the
Federal Uniform Policies Act. Unlike the federal statute, the
section has been divided into lettered paragraphs for ease of
reference, '

Compliance with the requirgments of this section may be
waived or excused under the _circun‘Lnstances provided in Section 215,

D,

2
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Section 204, [Payment or Deposit Before Surrender of Possession]

An owner shall not be reﬁuircd to surrender possession of
property before the public entity [or private condemnor]--

(a) pays the agreed purch?ge price; -

(b) p?.ys: or deposits for thJe benefit of t.he cwner in accor-
dancgwitl.x épplicable law, ;m amount not less than its approved
appraisal of just compensation or such other amount as the court

may require; or

(c) pays, or deposits in acdordance with applicable law, the
i o
full amount of the award of just compensation in the condemnation

_action.

-

Comment |

{ _
Section 204 is an adaptation of section 301, par. {4) of the

Federal Uniform Policies Act, Compliance may be waived or
excused as provided in Section 213.

Section 205. [Notice to Terminate Occupancy]

The construction or development'of an improvement shall

be so scheduled that, even thoupgh ail other legal requirements for
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doing so are satisfied, no person lawfully occupying property shall

be required to move from a dwelling or to move his business or

-

farm operation in order to facilitate preparations for or work
relating to the improvement, unless he has received from the pur-
chaser or condemnor, not less than 90 days prior thereto, written

notice of the date by which such molve is requix;ed to be completed. ‘

Comment

Section 205 is an adaptation of section 301, par. (5) of the
Federal Uniform Policies Act.

"Other legal requirements' refers to any legal conditions
precedent to the taking of possession by the purchaser or condem-
nor (e.g., sufficient and timely deposit under "quick take" proce-
dures; compliance with statutory retnoval and relocation assistance
provisions, etc,).

The phrase "lawfully occupying property" is intended to
limit this section to occupants who, in the absence of acquisition
of the property for the improvement project, would be lawfully
entitled to continue their occupancy beyond the scheduled removal
date. Dispossession of an occupant for reasons not related to the
improvement project {e.g., the exjction of a2 tenant for non-payment
of rent or other breach of lease) is not affected by this section.

Section 206. [Rental Basis for Continued Occupancy‘]
If the public entity [or privﬁte condemnor] permits an owner

or tenant to occupy all or any part of the rcal property acquired on

|
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a rental basis for a short term, or for a peried subject to termina-
tion by the public entity on short notice, the amount of rent required
shall not exceed the rent, fairly prorated, payable under the terms
of the tenant's immediately preceding unexpired lease, if any, or
the fair rental value of the property to a short-term occupier,

whichever is lower.

Comment -

Section 206 is an adaptation pf section 301, par. {6) of the
Federal Uniform Policies Act, Unlﬁke the federal act, this section
expressly provides for continued occupancy of only a part of the
property acquired, as well as for ogcupancy of the entire parcel.
It also limits the rental chargeable to a tenant holding over to a
fairly prorated amount, based on hils prior unexpired lease,
where that is lower than the present fair rental value to a short-
term occupier (the maximum that cln be required from an owner
holding over), The condemnor that!takes by eminent domain is
thus treated the same as when it acquires by purchase; and the
tenant incurs no hardship in the forin of rents increased above
those of his unexpired lease. '

Section 207. [Coercive Action ForHidden)
In no event shall a public cniiity [or private condemnor]

either advance the time of condemnation, or defer negotiations or

condemnation and the deposit of funds in court for the use of the
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owner, or take any other action coercive in nature, in order to

compel an agrcement on the price to be paid for the property.

-

Comment

Section 207 is an adaptation of section 301, paxr. (7) of the
Federal Uniform Policies Act,

-

Section 208. [Offer to Acquire Uneconomic Remnants]

{a) If the acquisition of only part of a property would leave

its owner with an uneconomic remn}ant, the public entity [or pri-
i
vate condemnor] shall offer to concurrently acquire the remnant,
and may acquire it by any means eicpressly consented to by the
owner.
(b} "Uneconomic remnant" as used in this section means a
remainder, following partial acquisition of the parcel of which it is

a part, that will be left in such size, shape, or condition as to be

of little market value or to give rise to a substantial risk that the

public entity [or private condemnor] will be required to pay in com- D

pensation for the part taken an amohnt'substantially equivalent to the
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amount that would be required to be paid if it and the remainder

were taken as an entire parcel.

Comment -

Paragraph (a) of section 208 is based. upon section 301,
par. (9) of the Federal Uniform Policies Act. Section 208, how-
ever, goes beyond the federal act and expressly authorizes a
condemnor to acquire an uneconomf:: remnant--a power which,
under the language of the federal a¢t, is only implied. The statu-

“tory powers of condemnors under state law are, in many states,

construed strictly; if an express gAant of power were not included,
this section could be deemed applicable only to acquisitions by
agencies which are elsewhere empowered to acquire uneconomic
remnants, Under section 102{hb), this section 208 would prevail
over any statutory provisions inconsistent with it.

Paragraph (b) is not based ﬁpon the federal act, but is be-
lieved to be consistent with its intent. Paragraph (b) limits the
operative effect of paragraph (a) to|instances in which a partial
taking results in one or more "physical” or "financial'" remnants.
Examples include remnants that are totally '"landlocked" so that
no physical use of the property is ﬁracticable; remnants reduced
below minimum zoning area requirkzments where there is no rea-

. sonable possibility of a zoning -::hanige; remnants in such physical

condition as to preclude er;cmomica‘llyr practicable use for any
plausible application; and remnants that.are of significant potential
value only to one or a few personsie. g., adjoining landowners).

See, e.pg., Department of Public¢ WTorks v. Superior Court, 68 Cal.2d
206, 65 Cal. Rptr. 342, 436 P.2d 142 {1968); State v. Buck, 226 A.2d
840 (N.J. 1968). The duty of the acquiring public entity or private
condemnor to offer to acquire the remnant is limited to cases in which
a failure to acquire it along with the rest of the '"take" could impose a
substantial economic hardship on the owner while acquisition would
not be likely to increase total costs appreciably.

Section 208 requires the acnl;uiring agency to condemn the
remnant if the offer is rejected; but it also does not preclude a
condemnor, assuming it is legally Empowered to do so, from
acquiring an "uneconomic’" remnant by condemnation action if the
owner refuses to consent to the offer. On the other hand, if the
owner is willing to dispose of the remnant but is not willing to

~agree to the amount of compensation stated in the of(er, this sec-

tion authorizes the parties to arrange for its acquisition by "any

L
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means expressly conscented to by the owner, " including, for
example, an agreement that the compensation will be determined )
by either arbitration or condemnation proceedings.

This section does not confer, nor does it affect, any
authority which a public entily or private condemnor may have
to acquire remnants other than those which are "uneconomic, "
For cxample, the acquisition of usable remnants for "protective
or "recoupment' purposes is not included within the mandatory
offer here required. This section assumes that any offer in such
cases, if elsewhere authorized by state law,ordinarily should be
optional with the acquiring agency, ;and not mandatory, so that it
will be free to estimate the relativé advantages and corresponding
costs and decide in light of the part’icular circumstances whether
to undertake the acquisition.

A separate offer required bﬂr paragraph (2} must be made

- with respect to each remnant that meets the definition of paragraph
{b), and each may be acquired by different means, subject to the
owner's consent, The offer in eacﬁ ingtance must meet the re-
gquirements of sections 202-203 (prt:r appraisal, and offer at not
less than appraised compensation); but the original appraisal re-
lating to just compensation for the bortion of the owvner's property
included within the "take' may be used as the basis for the offer

to acquire the uneconomic remna.nt?if it contains sufficient valuation
and severance damage data for that purpose.

Section 209. [Acquisition of Improﬁjxeme’nts to be Re@oved]

If a pu‘pllc entity acquires. any interest in land, in connection
with a program or project under w}:hich federa.l financial aésistance
is or may be avaiiable to pay all or part of the cost, it shall also
acquire at least an equal interest if} all buildings, structures, or

other improvements located upon the land so acquired, which D

RN
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(a) the public entity requires to be removed from
the land, or

(b} will be adversely affected by the use to which
|

the land will be put.

Comment |

Section 209 is based upon section 302(a) of the Federal
Uniform Policies Act. Its primary| purpose is to permit public
entities to qualify for federal fi'nan#ial assistance, where avail-
able. Unlike sec¢tions 202-208, the%refore, this section does not
apply to acquisitions that involve nd federal funding, or to acqui-
sitions by private condemnors. Wﬂether the acquisition of im-
provements is either required or a.qj;thorized in the excluded

.situations is governed by other provisions of state law.

Since this section seeks primarily to satisfy the require-
ments of section 302(a) of the Fedei‘al Uniform Policies Act, its
wording conforms generally to thatof the federal statute. The
substantive content to be accorded to operative terms, such as
"at least an equal interest' and "adversely affected", is intended
to be consistent with authoritative interpretations of the identical
federal terms. See section 214 (b]; below.

|

Subject to the waiver and exicuse provisions of section 213
this section confers an enforceable right upon the property owner,
in the circumstances here providedi, to compel the public entity to
acquire an interest in improvements substantially identical to, or
greater than, the interest acquired in the land on which they are
situated. The extent of the interest that must be acquired is sug-
gested, inferentially, by the purpoge underlying the two alternative
conditions upon whith acquisition of the improvements becomes
mandatory: (a) to facilitate removdl of the improvements without
loss to their owner, and {b) to previent loss to the owner of the
improvements due to adverse effecfts from the use to which the
land is put, Cf., section 210, Undér section 302(a) of the federal
act, the determination that the secand of these conditions exists
is left to the federal agency head. To avoid objections of nondecle-
gability of authority and of inadequacy of decisional standards
under state law, section 209 treats this issue as one of {act to be

decided, in the event of dispute, by the court,
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Scction 210, [Compensation for Buildings and Structures]

{fa) If a b.uilding, structure, or other improvement to be
acquired ’;y a public entity under section 209 is owned by a teﬁant, .
(1} the building, structure, or other improvement,
for the .purpose of determining just compensation, shall be
deemed to be a E)a rt of the 1:ii.nd to be acquired notwithstanding
the right or obligation of the tenant, as against the owner of
any other interest in the land to remove the building, -structure,
or improvement at the expiration of his term; gnd :)
(2) the public entit}, subject tb paragraph (b) of this
|
sectibn, shall pay the tenant tl_le larger of the enhancement .
to the fair market value of the land which the building, struc-
tare, or iﬂlprovement cont;ibutes, or the fair market valﬁe
of the buiiding, structure, (j:r improvement, assuming its

removal {rom the land.

(b) Payment for any building, structure, or other improvemerD

under paragraph {a) of this scction" ﬁ:ay not be made unless:

- -
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(1) the owner of the land involved disclaims all
interest in the improvements;
(2) the tenant, in copsideration for the payment,

assigns, transfers, and reléases to the public entity all

his right, title, and interest in and to the improvement; and
. |

(3) the payment is n_oit duplicated by any payment
otherwise authorized by law,

{c) Nothing in this section $hall be construe.d to deprive the

|

tenant of any right to reject payment hereunder and to obtain pay-
ment for his interest in the improyvements in accordance with any

other applicable law.
Comment |

Section 210 is based upon sgction 302(b) of the Federal
Uniform Policies Act. Like sectioxi 209, with which it is inter-
related, section 210 applies only in'the case of acquisitions by
public entities in connection with feflerally supported programs
and projects, See section 209 and ﬂjhe Comment thereto.

-
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Section 211, [Expensces Incidental to Transfer of Title]

{a) As soon as practicable after the date of payment of the
purchase price, or the date of payment of or deposit in court of
funds to satisfy the award of compensation in a condemnation action
to acquire real property, whichever is the earlier, the public entity
[or private condemnor] shall reimburse the owner for reasonable
expenses necessarily incurred by him for--

(1) recording fees, transfer taxes, and similar
expenses incidental to conveying the real property to the
public entity [or private condemnor];

(2} penalty costs for prepayment of any preexisting
recorded mortgage or other security instrument entered

| .

into in good faith encumberinpg the real property; and

(3) the prorated portion of real property taxes paid

which are allocable to a period subsequent to the date of

vesting of title iﬁ, or the effective date of possession of the D
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real propcrty by, the public entity [or private condemnor],

whichever date is the earlier,

{b) In addition to any amounﬁ required to be paid under para-
graph (a} of this sectit?n, the public e;tntity [or private condemnor]
shall pay the owner interest at the ar;hnﬁal rate of [ %] upon any
part of said amount that is not pa_.id “irithin sixty days after the owner

has tendered written demand for pay#‘nent.

Comment

Section 211{a) is based upon section 303 of the Federal
Uniform Policies Act. The federal aict, however, provides for
reimbursement of the expenses herejdescribed only "to the ex-
tent the head of such [acquiring] ager:icy deems fair and reason-
able." The quoted words have been dmitted from section 211,
thereby making such reimbursementéboth mandatory and subject
to a uniform statutory standard (i. e.|, that they be "'reasonable"
and "necessarily incurred"). See section 214 (b), below.

Paragraph (b) is not included|in the federal act. It is

‘ intended to expedite payments requir?ed by paragraph (a), and

to clarify the extent of the acquiring agency's duty to pay inter-
est under state law. The statutory interest rate inthe adopting
state should be inserted within the indicated brackets.
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Scction 212, [Litigation Expenses in Abortive Condenmation Actions]

{a) The court with jurisdiction of a condemnation action shall,

as part of thre judgment therein, award to the owner of rcal property
that was a suhjec.t of the action his litigation expenses, ifu.

(1} the; final judgment: in the action is that the plaintiff
cannot acquire the real property, or any interest therein, by.
condemnation; or

(2) the action_is abandoned with respect to that real
property.

{b} Litigation expenses awartljied @der paragrapﬁ (a) of this
section are in addition to, but shéll not duplicate, compensation for
expenses, costs, or disbursements a‘;t'xth}orized by any other law. '

Comment

Section 212 is based upon sections 304(a) and (b} of the Federal
Uniform Policies Act, The definition of !'litigation expenses' in sec-
tion 103(7) limits the amount of the required reimbursement to costs
and expenses, including attorney, cngineering, and appraisal fees,
found by the court to be '"reasonable' in light of all the circumstances
and "necessarily incurred' in prepaﬁing for and litigating the action.
An award under this section is available only for an "owner, ' as
defined in section 103(8), and not for every defendant named in the
action,

3

D

D

S
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Additional provisions relating to the award of costs and
expenses upon abandonment or dismissal of the action, and upon
abandonment of a project before an action has been commenced,
together with procedures for resolwng disputes relative thereto.
are included in Chapter [ 1 below, _ ‘

' Section 213. [Waiver and Excuse] |

 Where not mconsistent'%ith the requirements of an appli-

" cable federal statute or regulation, a failure to satisfy the require-

ments or limitations imposed by anﬂr of the provisions of sections 201
. ;

to 212, inclusive:

(a) is waived by the Iailure of the property owner, in

the exercise of reasonable dﬁligmce, to object to or seek re-’

lief based upon the fact of noncompliance;
| | o
(b} may be Waived_bjr, valid written agreement between
|
the property owner and a public entity [or private condemnor]
: : |
]

seeking to acquire an interebt in the property.
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Comment

Section 213 is intended to relieve the parties in acquisition
and condemnation proceedings from an unduly restrictive applica-
tion of Article II. The introductory clause, however, makes it
clear that waiver and excusc are not recognized where to do so
would be inconsistent with an '"applicable™ federal law, including
federal statutes prescribing conditions of federal funding of state
or local projects. If federal standards are L.=:,1tht-:-1:' not "inconsis-
tent" or are not '"applicable, " however, the provisions of this
section would control.

The provisions of Article II are drafted in mandatory language.

Acquiring agencies are under a duty to comply with the requirements
of sections 201-212 even though, as provided in section 214, noncom-
pliance would not affect the validity of a completed property acquisi-
tion., Accordingly, the sanctions for noncompliance are conceived
primarily as procedural techniques for combelling condemnors to
comply. For example, the failure of a public entity to make a prelimi-
nary purchase offer based on an approved appraisal (as required by

‘ sections 202-203), could be asserted as a preliminary objection to a
condemnation action involving the property, leading to a stay of pro-
ceedinge vntil a proper offer is tendered and réjected. Similariy, if
a condemnor failed to make an offer to acquire an uneconomic rem-
nant (as required by section 208), or failed to seek to acquire improve-
ments located on the land which were to be femoved from it (as
required by section 209}, the owner could insist that these deficiencies
be corrected by appropriate defensive pleadings in the condemnation
action. The proper remedy for noncompliance with the provisions of
sections 201-212 will necessarily vary with ithe individual circumstances,
and with the nature of the particular noncompliance. '

The present section provides an '"escape valve' from the general
principle requiring full compliance with sections 201-212. Paragraph
(a) recognizes that noncompliance may be waived either by failure to
object or by failure to seek relief pursuant to available state proce-
dures. If waiver were claimed by the condemnor, the court would
have broad latitude, in light of the relevant facts, to determine

whether the adversely affected procedural party had taken appropriate
steps to require compliance, and had done so with reasonable dili-
gence. Under paragraph (b), the issue would center around whether
there had been a waiver by ''valid" written agrcement Fraud, undue
influence, coercion, incompetency, or any other lcgally recognized
ground for declaring such an agreement invalid would make this
basis for a claimed waiver inoperative.

Procedural provisions designed to impleément the policy under-
lying this section are included in subsequent/parts of the proposed
Code. Sce sections 308-309, and sections | ")
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Section 214. [Interpretation and Effect of Article]

(a} A failure to satisfy the requirements or limitations of

sections 201 to 212, inclusive, does not affect the validity of any

propertf acquisition by purchase or 'condemnation.

(b} Nothing in the provisions; cf this Article Il limits the

T
power of a public entity, and every public entity is specifically

authorized, to act in full compliance with applicable federal statutes,
regulations, and policies prescribing conditions precedent 6 the
availability or payment of federal fix@ancial assistance for any pro-

gram or project in which the public entity is authorized to engage

.i
or participate.

Comment

Paragraph (a) of this section is an adaptation of section 102(a)
of the Federal Uniform Policies Act. While noncompliance with sec-
tions 201-212 has no substantive effpct on compieted acquisitions,
it may constitute the basis for defenisi—ve pleadings in the condemna-
tion action and for corrective orders of the court, absent a waiver or
appropriate ground for excusing compliance, pursuant to section 213,

Paragraph (b) is intended to provide assurance that public
entities have adeguate authority to comply with applicable federal
requirements for obtaining federal financial assistance. It also
serves a precautionary purpose of aéssuring that in the event of in-
consistency in the interpretation or application of federal require-

~ments and Article II, the federal reguirements will control.

v
|
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Article III

[Proceedings Before Action]

Section 301. [Entry for Suitability Studies]

- !
(a) A condemnor and its agents and employees may lawfully

enter upon real property and make surveys, examinations, photo-
graphs, tests, soundings, borings, samplings, and technical studies,

or engage in other similar activities upon the property, for the pur-

pose of determining whether the property is within the powél_'_of the

-condemnor td take, or to determine its stiii;ability, for public use.

(b) A lawful entry and suitability studies authorized by this section
do not constitute a trespass,' but the condeﬁmor's liability, if any, for
resulting damage is governed by section 305,

{c) An entry under this section is lawful if it (1) is preceded

by reasonable efforts to notifg} the owner, if available, and any other
|

person known to be in actual occupation of the property, as to the

planned entry and studies, (2) is undertaken during reasonable

|
daylight hours, {3} is accomplished peacea‘aly and without unnecessary

e
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damage, and {4} is not in violation of any other statute.

-_—

_ Sectmn 301 prov1des express sta.tutory authority for a
condemnor to enter upon land, in advance of formal cdndemna~
tion proceedings, to determine its $u1tab1hty for the public use

" ‘and whether its acquisition is autho}nzed. Abonut three-fourths

‘of the states have statutory prowszdms authorizing such entries.

- _ Guy, State I—hghw'a.j.lr Condemnatmn Procedures 23-24 (19?1}

R Paragraph {a} imposes no hme 11m1tat1on upon entry,
aithough suitability studies will no_xifally precede the initiation
of a formal condemnation action. In some cases, however, due

‘to a modification of plans, change of program, or relocation of
‘a project,additional suitability studies may become necessary

after an action: has been. eommence vnth respect to the property.

Under paragraph (b}, an entry and related suitability |

‘studies are lawful, and non- trespa.sgsory, provided the criteria

of paragraph {c) are met. However, the condemnor is liable
for damages to the extent provided in section 305.

. Underparagréph (c):,. it is'rnbt'necessarry- that the consent

. . of the owner or occupier of the pro#erty be obtained, provided all
- of the requirements stated are sat1$ﬁed. I some other statute

requires the owner's consent howe{ver, the entry wonld not be

lawful in light.of clause (4) unless,-tlhe' consent were first obtained.
Paragraph (c) leaves the ultimate determination of the "reason-

ableness' of efforts to notify the owner under clause (1), the 'rea-
sonableness' of the time of entry urhder clause (2), and the "peace-

‘able™ nature of the entry under cladse (3} to the sound discretion of

the court in light of all of the circumstances.

,Set:tic_ui 302, [Court Order Permitting Entry]

(a) If reasonable éﬁ_’orts to accomplish a lawful entry or to

perform suitability studies upon real property as authorized by
|

‘4:-
. F

- “_-:‘rsectiorn.i"_:ﬂl are rob'str.t_iéﬁedao'r de-nieTl: by the owner or any other.

i O
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person, the condemnor may apply to the court [in the county where
the property or any part is located] _[or. é.n order to show cause why
the entr;r should nqt be permitted for the ﬁ;urpose of d?signated
suitabili‘ty studies. Notice of .hearing on tihe -o;der to show cause
shall be seri@d upon the pérSon-s, in the rﬁanner, and within the
time designated by the court,

(b} Unless good cause .to Fhe contrary is shown at the hearing,
the court shall make its order permi;ting;the eﬁti‘y, and describing
- the nature and scope of the suitability stgﬁdies which the court deter-
mines are reasonaEly. nlec:essary and authorized to be made upon the
property. In addition to the-provisions rpquired by section 303, the
order may include terms and coﬁditions With respect to the time,
place, and manner of such entry and studies which, in the judgment

of the court, will facilitate the purpose of the order and minimize

damage, hardship, or burden,
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Comment .

Section 302 authorizes, but does not require, the condemnor

to seek judicial assistance in obtaining entry upon property for suit-
ability studies. The procedure here described presumably would not

be used routinely, but only in those instances in which a lawful entry
cannot otherwise be obtained (e. g. ,? cases in which the owner vigor-

cusly forbids entry) or the pursuit of the desired studies is obstructed ;
by the owner or some other person {e.g., a tenant). The existence ;
of a clear judicial remedy of this ki}nd should facilitate law{ul entries

by reducing any incentives of the owner or occupant to deny permission.

This section contemplates thie use of an order to show cause as
the procedural framework for the application, with the burden of per-
suasion resting upon the person res:i'sting entry. Since the present
legislative scheme includes compensating the owner for damages
caused by the entry, it seems reasdnable to require the ocwner to
show cause for not permitting entry, or for limiting the scope and
nature of the suitability studies to be rmade.

Paragraph (b) does not define what circumstances would con-
stitute '"good cause' for refusing or restricting entry. That deter-
mination must be based upon legal and equitable considerations rele-
vant to the circumstances of individual cases. lack of power in the
condemnor to take the property for the use for which the proposed
studies are to be made, for example, would be an adequate legal
ground of refusal. See section 301.; Where the power to take exists,

a showing that comprehensive, reli#ble, and recent data of the kind
sought were readily available to thei condemnor, so that the entry would
merely produce cumulative informaftion about the property, might be re-
garded as a sufficient equitable grofind for denying entry. Again, a
showing that certain aspects of the proposed suitability studies were
not reasonably necessary to support a rational judgment as to suita-
bility, or that the condemnor proposed to employ study techniques that

- would unnecessarily interfere with the occupant’s use and enjoyment of

the premises despite the availability of other less onerous methods,
might justify a limiting order restricting the time, place, or manner
of the suitability studies. Under paragraph (b), the court has full
discretion to condition and otherwise shape the order permitting entry
in a manner conducive to the most é;quitable reconciliation of the com-
peting interests disclosed at the hearing.

An order for entry under thiis section must also include provisions
for the deposit of probable compensation, where the likelihood of com-
pensable damapge is determined to exist. See section 303, As to recovery
of damages caused by the entry and!suitahility studies, see section 305,

' The order may be modificd upon a showing of changed circumstances.

See section 304, !
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Section 303. {Deposit of Probable Compensation]

{a) An order permitting entry under section 302(b} shall in-

clude a determination by the court of the Probai}le arnc:unt.that will
fairly c?mpensate the owmner and the persuiun in actual possession and
coﬁtrol of th_e-property for any actual injury to the property and sub-
stantial interference with its use and possftession deemed likely tt—)
arise from the entry and suitability studie%:s agthorized by the order,
and shall require thé condemnor to dg;pos;t that amount, if any, with

the court prior to actual entry.

(b} Unless sooner disbursed by court order, the amount deposited
shall be retained on deposit for six monthis following termination of the

entry., The period of retention may be e:#tended by the court for good cause.

Comment

Section 303 requires the condemncir to post security for
probable damage caused by the entry and suitability studies, as
a condition to obtaining a court order premitting entry. The
statutory terms, ''actual injury, " and "substantial interference,"
are intended to preclude nominal and insignificant damages. Sec
Comment to section 305, Thus, in cases where the probable damage
for actual injury to land or for interferen:ce with use and enjoyment
is de minimis, section 303 does not requiLre a deposit. An order

he foreseeable physical
I

D
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damages may be substantial, giving rise to a cause of action
either in tort or inverse condemnatjon. See, e.g., Jacobsen v.
Superior Court, 192 Cal. 319, 219 P. 986, 29 A, L. R. 1399
(1923); Van Alstyne, Inverse Condemnation: Unintended Physical
Damage, 20 Hastings L. J. 431, 483-85 (1969). Similarly, under
some circumstances, the anticipateP annoyance and interruption
of peaceful use and enjoyment by the occupant may be a probable
source of more than merely nominaj damages. DBecause of the
range of possible factual circumstances, the occasions upon which
a deposit should be required, as well as the amount of the deposit,
are left to the court's determinatioﬁi, based on the evidence pre-
sented in conjunction with the order to show cause. The amount
of the deposit is subject to modification on motion. See section 304.

. Paragraph (b} requires tl'q‘é deposit to be retained by the
court for at least 6§ months, as a ge‘-eral rule. During this period,
the owner or occupant of the properry may apply to the court for
payment of compensation, out of the deposited sum, for actual
damages incurred by reason of the entry and suitability studies.
See section 305.

Section 304, [Modification of CourtiOrder]

(2) At any time aftgr an ordq?er I—or entry has beén made pur-
suant to sections 302 and 303, the céurt after notice may modify any
of the. provisions of the order.

{b). If a deposit is required, or if the amount required to be
deposited is increased, by an order of modification, the court shall
specify the time within which the rec;uired amount must be deposited,

and may order any further entry and ail suitability studies under the

order, as modified, stayed until the required deposit has been made.
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Comment _ ‘D

Section 304{a} authorizes the modification of an order for
entry and suitability studies upon motion and for good cause shown,

In some cases, as the result of an initial entry and survey,
the condemnor may decide that more extensive exploratory studies
should be made, inciuding, perhaps, sub}stantial excavations, soil
tests, or cutting of trees, If the newly conceived studies were not
authorized by the original court order, d modification of its terms
may be granted, including an initial or increased deposit for com-
pensation. To ensure the effectiveness c{:-f the security deposit
requirement, a stay of proceedings may be required until the
deposit is made. :

The stay, however, is not automatic but is discretionary
with the court, in light of the circumstances., For example, if the
condemnor is of undoubted solvency, or the damages likely to accrue
prior to the date upon which the newly required or additional deposit
is to be made are amply covered by the Amount of the original deposit
less accrued damages, an order denying an interim stay of suitability
studies might be appropriate. Another factor that could be considered
in this connection might be the incurring of unnecessary expense by D
the condemnor if crews and equipment used in current work-in-progress,
as part of the studies authorized under the original order, were suddenly
required to be withdrawn by a stay ordeft.

In some circumstances, a modification order may properly
decrease the amount of the required depbsit; in such an event, the
surplus can be disbursed at once to the condemnor pursuant to seetion
303(b). '
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Section 305. [Recovery of Damages, Costs, and Expenses]

{a) The condemnor is liable to the owner and to any other

person with an interest for actual injury to, and for sybstantial

" interference with possession or use of, real property caused by

entry and suitability studies upon the property. This liability may

L T

be enforced in a civil action against the condemnor or by.motion in
the circumstances.provided by-paragraph @J. [No notice of claim
is necessary or prerequisite to the action or motion. |

(b} In an actiﬁn or mlotion proceeding for recovery of damages
under this section, the prevailing pafty shall be awarded his court
costs necessarily incurreﬁ.

x

{c) The court shall award to a person found to be entitled to
damages under paragraph {a) his litigation expenses incurred in
proceedings under section 302, sectian 304, and this section 305 if
the court determines I.hat.the condemnor

(1) entered the property unlawfully;

|
v
|
i
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{2) entered the property lawfully but thereafter
engaged in activities upon the property that were abusive

of or inconsistent wifh due regard: for thg. inter?sts ;f the

?wn'er or occupapt; or
(3) failed subétaﬁtiglly to comply with, or wrong-

fully exceeded or abused the authority of an order made

under section 302 or section 304.

(d) If a deposit is av?.ilable pursuant to section 303 or

section 304, a person entitled to damage§ under paragraph (a) may

upon noticed motion within [six] months following the termination of

the entry, request the court to determing the amount he is entitled

to recover. The court shall determine the amount and award it to.

the person entitled thereto, and shall dir_ect that its payment be made

out of the money on deposit. If the amount on d;eposit is insufficient

to pay the full amount awarded, the court shall enter judgment

against the condemnor for the unpaid portion.
|

S i
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Comment

Paragrarh {a} of section 305 provides the substantive
basis for the condemnor's liability for damages arising ocut
of entries for suitability studies. This statutory rule
overrides the doctrine of governmental immunity which, in
some states,; might otherwlse apply. The bracketed language
is for use in states where a notice of c¢laim requirement
might be deemed applicable to limit liability. ILiability
under this section is not dependent upon thd existence of
a court order under section 302; it obtains where a law-
ful entry 1is made under section 301 without judicial
assistance, as well as where the entry is unlawful.

The general criteria of damages under paragraph {a),
as embodied in the terms, “actual injury" and "substantial
interference," reguire a common sense interpretation.

See, e.g., Cnorato Brns, v, Massachusetts Turneike Auvtho-
rfty, 336 Mass, 54, 142 W.E.28 389 (1957); wood v.
Mississippi Fower Co., -245 Miss, 103, 146 So,2d 546 (1962),
The former term is found in similar statutes of several
states. See, e,9., Calif, Govt, Code B 816; Kans. Stat.
ann, § 68-2005 (1964); Pa. Stat. ann., tit. 26, § 1-409
{supp. 19269). The term, "actual," for example, precludes
recovery of merely ncminal org"construCtive" damages not
based on tangible harm to property. Similarly, the term,
"substantial interference,® eﬁcludes lighility for minimal.
annoyances or interferences that do not seriocusly impinge
upon or impair the possessiom and use of the proverty.

See Jacobsen v, Superior Court, 192 Cal, 319, 212 P, 986,
29 A.L.R. 1399 (1923}, '

Paragraph (b) requires the court to award costs to
the prevailing party in an action or proceeding for damages
under this section, whether that party is the condemnor or
the person seeking damages, :

Paragraph (c) requires an award, in addition to
damages, of "litigation expenses” incurred in proceedings,
if any, under section 302 or 304, and under this section
305, where the condemnor entered unlawfully, abused the
right of lawful entry, or violated the temms of an order
permitting entry. The prospect of such an award ccnsti-
tutes an inducement to condemnors to adhere to the
requirements of sections 301-304, The term, "litigation
expenses, " as defined in section 103(1) includes a
reascnable attorney's fee as well as appraisal and
engineering feec necessarily incurred by the claimant,

Paraqrgph (d) provides a simple and expeditious
method, in lieu of a civil action, for adjudication of a

‘¢laim for damages and expenses, where a deposit has been

made under section 303 or section 304, The time pericd
allowed for the motion (here suggested as six months )
should be made consistent wit} the period during which
a deposit under sections 302 or.304 is required to be
retained by the court. See s#ction 302,
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section 306, [Preliminary Efforts to purchase |

(a) Except as provided in s¢ction 308, an action
to condemn property may not he'maiﬁtained unless the con-
demnor has made a good faith effort to acquire the property
hy purchase before coanmencing the actien.

{b)' aAn cffer to purdhase maﬁe in substantial com-

"~ pliance with sections 202 and 203,iaccompanied or followed

by reasonable efforts to negotiateiconsistent with section
307, coqstitutes_prima facie EVidehce of “good-faith"
within the meaniﬁg of paragraph {i).

(c) Nothing in this section prevents negotiations
for settlement, or a settlement, after the ccﬁmencement

of a condemnatich action.

Comment

Sectim 306 requires that a condemnor, whether a
public entity or a private person, should ordinarily
{except as provided in secticon 30&) attempt to purchase
the property by agreement hefore ¢ommencing an eminent
danain acticn. The purposes of preliminary purchase
attempts include the protecting of property owners from
arbitrary and unexpected exercises of eminent domain
power, facilitation of amicable settlement of just
coanpensation, minimizing acquisition costs through re-
duction of litigation,and promotion of citizen copoper-
ation with governmental programs fnvolving.land

vauisitions. : <
{ !

()

U
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Section 306 should ke read in conjunction with
sections 202 and 203, which are based on the Federal
tniform Folicies Act. Sectjon 202 reguires condemnors
to try to acquire real property by negotiated purchase
based upon an appraisal, subject to waiver under
section 213, Secticon 203 réguires that the offer to
purchase be made at the full appraised value of the
property, and that the owmer be supplied with the basic
appraisal data on which it is based., Those sections,
however, do not explicitly make efforts to purchase a '
prerequisite to maintenance of a condemnation action; :
do not define the scope of the contemplated negotiations;
and do not provide for excepticnal circumstances in
which noncompliance may be treated as wholly or partially
excusable. See sections 307-308, below.

section 306 requires the condemnor to attempt "nego-
tiations" {as defined in seetion 307) only to the extent
reascnably necessary to satisfy the "good faith effort"”
requirement, An inflexible negotiation rule could well
prove a source of unnecessary litigaticn, since proof of
an issue of failure to "negptiate" might be guite 4iffi-
cult to marshal, and the reguirement (unless carefully
defined) could provide an opportunity for dilatory tacties
by proPerty OWners,

Paragraph {b) makes technical confeormity with sec~
tichs 202, 203, and 307, prima facie and not conclusive
evidence of compliance. Fofr example, the unjustified
refusal of a condemnor to discuss possible modifications
in the temms of a formal offer that meets the letter of
section 203 might be deemed a failure of “good faith."
tn the other hand, use of the terms, "substantial cempliance”
and “reasonable efforts," provides latitude for a court to
determine that an offer supported by informal negotiations,
but not strictly in conformiity with the policies declared
in sections 202 and 203, may, nonetheless, be sufficient.
The ultimate guestion of compliance is one of fact, de-
pending on the circumstanceg of the case. See also, as
to waiver or excuse, sectionh 308, This section thus
provides an incentive to condemnors to develop offer-to-
purchase procedures that clearly meet or exceed the
minimum standards of sections 202, 203, and 307, and are
not mere routine administrative formalities.

Paragraph (¢) precludes any implication that settle-
ment negotiations are limited by the procedures here re-
quired or to the period before commencement of the
condemnation action.
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section 307. [Scope of Efforts to Purchase]]

{a) In attempting to acquire the property by

purchasé_undef secticn 306, the condemnor, acting within

the scope of its powers and to the extent not otherwise

forbidden by law, may negotiate and centract with respect

to: : B T

(1} any element.of valpaticn or damages re-—
cogqized by.iaw‘as relevant £o.the'amoﬁnt that
would constitute just ccmpénﬁation for the property;

-(2) £he kind of or nature of the intereéts in
tﬁe prOperty to be acquired{

(3) the quaﬁtiﬁy, locgtion, or boundary align-
ment of the property to‘he écquired;

(4) the remdval; relb?aticn, or disposition
of improvements upon the pr@perty and of perscnal
property not sought to be taken;

(5) the date of proposed entry and physical

dispossession;
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{6) the time and method of payment of agreed

compensation or other phyments authorized by law;

and

4

; - .
(7) any other terms or conditions conducive
to acquisition of the‘pfoperty by agreement,

(b) This section does £Ot authorize a ccondemnor

to enter into a contract in viclation of law or in

exéess of its authority.

Comment

Section 307 authorizes public and private condem-
nors to engage in broad negotiations, within the scope
of their lawful powers, leading teo purchase, In the ab-
sence of this authorization, doubts as to specific
authority to negotiate on the matters here designated,
and to contract with respect to them, might reduce the
practical effectiveness of the "good faith effort” to
purchase reguired by section 306, On the other hand,

existing powers or contrary to any limitations imposed

by - law.

|

Nothing in section 307 requires a condemnor to dis-
cuss all of the matters enumerated in paragraph {a) or
to reach agreement on any of them. This section merely
authorizes negotiations to preoceed along the broad lines
contemplated by the "good faith effort” rule of section
306, to the extent that such negotiations are reason-
able under the circumstances. A refusal or failure to
agree on any of the matters discussed is not, per se,
evidence of lack of good faith.
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Section 308, [Purchase Efforts lot ngﬁired]
A condemnor's failure or inability substantially

to comely with section 306 does not bar th% maintéﬁance
of a condemnation acticn if:

(a) -cdmpliance is waived by valid written
agreement between tha_proPQrty owner and the
con§émnor;

(b) one or more of the owners of ;he property
is unknown, cannct with reasoﬁable diligence be
contacted, is incapable of contracting and has no
legal represenfative. or ownsgan interest which
for any reason canﬁot be vauﬁred by dontract;

|

{c) due to conditions'nﬁt caused by or under
the conﬁ;pl of the condemnor,‘there is a compelling
need to avoid the delay in canencing the.condem—
nation action which complianc? would require;

(d) facts known to the condemnor support

its reasonable belief that an offer and negotiations

for purchase would be futile or useless; or
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(e) noncompliance is excused in whole or in

part by order of the court pursuant to section

L 3

_Comment

7 Section 308 provides an| "escape" from what might
ctherwise be an unduly rigorous application of the re-
quirement in section 306 that good faith efforts to
purchase precede the commencement of a condemnation
action. This makes it clear that the requirement is
not jurisdictiocnal, but is a waivable procedural pre-
requisite to suit., o

Paragraph {(a) recognizes the possibility of a
waiver by agreement, This might occur, for exanrle,
where preliminary informal discussions disclose the
unlikelihood of a meeting of the minds on purchase
terms, or where the owner, under section 208, insists
upch a condemnation suit to determine the just com-
pensation for an uneconcmic remnant,

Paragraph'(b) excuses compliance in cases where
it would be legally impracticable or impossible to

~acquire the property by purchase,

Paragraph (c} permits the condemnor to avoid com-
pliance in order to prevent unacceptable delay in the
filing of the contemplated comndemnation action. When
an excuse under raragraph (c¢) is advanced, the condemnor
would e under the burden of showing, to the court's
satisfaction, not only the fa&tual sufficiency and bona
fides of the claimed "compelling need” to avoid delay,
It also such related matters as the degree of diligence
ghown by the condemnor, and practical effect of reguiring
compliance upon program commiftments and budgetary
allocations beyond the condemnor's control.

|

Paragraph (d) excuses compliance when prior circum-
stances (e.g., a confused title situation; known dispute
as to the condemnor's right to condemn the property;
adamant insistence upon an exhorkitant price repeatedly
asserted by the property owner) reasonably convince the
condemncy that a purchase-~offer and related negotiations
would be a useless formality. The test under this para-
araph is not the fact of improbability that the offer
would he accepted but the reagfonableness of the condemnor’s
belief to that effect. |

|
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Paragraph {e) recognizes the court's power under
secticn | ] to grant relief from the usual conse-
cuences of noncompllance, upon a proper showing of good
cuase and lack of prejudice to the owner,

4

Ssection 309, [Condemnation Authofizaticn]" ;

‘{a) A condemnor [public entity] may not cammence

a condemnation action until it has first adopted a

written resolution authorizing the abticn that substantially
conforms to the requirements of secﬂian'310.
(b) The resolution may be amended or rescinded at

any time before the commencement of the condemnation acticﬂ.

.- . - .- Do -

[Alternate Version]]

| .
section 309, [Condemnation Authorization ]

(a) A condemnor [public entiﬁy] may not commence a
| |
condemnation action until it has first adopted an order,
ordinance, resolution or other written declaration required
or permitted by law constituting a formal authorization

for commencement and prosecution of: the action,
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) Section 309 is presented in alternative versions.
Both versions, as drafted, apply &2 atdhdtconderiyons;:?
{fiﬁ%TﬁﬂiﬁgLﬁﬁ%ﬁﬁﬁﬁbfkﬁ”éﬁgi Egg&gnd private persons (e.q.,
utility companies). The term, "public entity," should

be substituted if private condemnoss skesarentet tode

anitted from the’ 'tEguirement, ~

The £

irst version cmt ates a ynifform practice

c&Il&ﬁéﬁfdf%édﬁbﬁibﬁ“E%“ég%bigg% rééolug?in. Accordingly,
where other statutory requirements, if any, prescribing
different methods by which.cengdegners may spbhmyize a

. ¥akiho by rdhent  dbmAin aTe répealed concurrently, the
first version would be appropriate for enactment, The
alternate version is for use when retention of-other

statutory types of official authorizations is contemplated,

This section (in both versions) requires that a
formal determination to invoke the power of eminent do-
main be taken by the condemnor, conforming to the reguire-~
ments of section 310, refore a condemnation action is
commenced. The requirement hag several purposes: {a) to
agsure that a considered decision to exercise the vower
of eminent domain is made by the condemnor; (b) to pro-
vide a cloar record of the condemnor's determination to
maintain the condemnation action and to commit the neces-
sary rescurces (including the amount of just compensation
expectcd to'be awarded) in'order to secure the property
sought to be tdken; and (c) to establish an evidentiary
basis for certain‘determinatioﬂs of law and- fact which
are essential to an exercise of| eminent domain power.

. e - | o

|
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Under this section, the adeption of the required
condemnaticn auchorization is a prerequisite to com-
mencenment of a condemnation action.  If the condemnor
does not take the prescribed step, or acts defectively
(e.g., without conforming substantially to section 310),
it cannot condemn the property and the action should be
dismissed, See section [ ], Dismissal under these
circumstances would give rise tc.liability df the con-
demnor for litigation expenses. See section [ .
Defects or ¢dmissions in the authorlzétion, however,
may ke cured by amendment before the commencement of the
condemnation action. The identity oF the person, board,

-amend the reguired

governing the condemnor and its powers.
Section 310. .[Contents of huthcrizaﬁibn]'

(a} 1In add;tién‘to cther'requirements imposed by
law, the ccndemnation-authorization%eqﬁired by section
309 shall.in¢1udé all of thefollowi%g:

(1)7 A geperal descriptio? of the proposed

public use fog which the'prope#ty is to be taken,
and a reference to the'spécifi# stagute or statutes
authprizing the téking of the #roperty by the
condemhor.- | |

{(2) A ﬁgscription of ﬁhegeneral location

and extent of the&property to be taken, with

- i _
sufficient detail for reasonable identification,
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(3) A declaration that the condemnor has i

found and determined each of the foliowing¢
: é. The prcpoéed use is required bf . ‘
public'ccnveniencegaﬁd necessityi

b. A taking Of the described property is

" necessary and appr;priate f@r the propose§
public use,

c.. The prOposéd public ﬁse is planned
and located in a mapner most compatible with
the greatest public%good;

(b) 1If possession of th; property is to be taken

prior to judgment, the authorization shall also contain

a direction and authorization to designated officers or

steps in anticipation of, and #o invoke procedures

authorized by law for, obtainiqg early possession of the

property.,



3d Drait -~ p. 50
5/15/72

Secticn 310 prescribes the contents of the conw
demnation authcrization required by section 302,

The requisites here set ocut are not exclusive.
2additional conditions may be established by other
statutes, including, for example, the vromulgation of
an environmental impact statement, adoption of a reloca-~
tion program, or cobtalning the concurrent approval of
designated public agencies. No refeIEn»e is made in
this section to any determination of "more necessary
public use," the inclusicen of which may be required by
cther statutes governing condemnatlop of property al-
ready dedicated to puklic use, This section does nct
replace other reguirements but is cumulative with them.

Paragrach (a)(l) reguires a statement of the public
use for which the rroperty is to be taken, and of the
condemnor's authorityv to take it, These recitals are in-
tended to expedite a determination By the condemnee as
to whether the condemnor is acting W1th1n its lawful
- power of eminent domain.‘ ‘ ;

pParagraph (a)(2) calls for a general descripticn
of the proverty sought, but does noy require a full legal
dezcrintion as long as the property can be reasonably
identified by the condemnee, A complete legal description,
which is reguired in connection with the actual ccondemna-
tion action, is not regarded as essential - at this
rreliminary stage of the proceedings,

Paragrarh (a)}{3) is designed to focus the attention
of the respvonsible officers of the condemnor upon the
fundamental policy determinations that are subsumed by a
decision to exercise the npower of eminent domain. Under
clause a, the determination of "publiec convenience and
necessity" should include consideration of all matters
that may be relevant to the general public good, including
Tut not limited to environmental, aesthetic, eccnomic,
and social factors. Clause b contemplates a determina-
tion of two aspects of the decision to take:s first, that
the particular interest sought to be taken is necessary
for the vrorosed public use, and second, that the prorerty
is reasonably adartable or suitable ("appropriate®) for
the particular use contemplated. Absolute necessity or
indispensability are not regquired. Clause ¢ contemplates
a comparative assessment of the site chosen for the public
use and other alternative locations, in respect to their
relative compatability with public welfare, Crdinarily,

a particular site may properly be approved unless another
glite would entail clearly greater public good.
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Faragraph (b) requires a specific authorization
for use of "guick-take" wrocedures where early posses-—
sion of the property is desired, A taking of possession
before judgment 1s regarded as a sufficiently important
policy decision that it whould be formally included in
the condennaticn avthorization and not left to adminis~
trative discretion, '

‘Section 311, [kffect of Cond%mnation Authorizaticn ]

{(a) Except as otherwise provided'by law or in this
| T

section, a duly adovted and sdfficient.condemnation autho-
. =

rization conclusively establishes the matters referred to
:

in paragraph (a)(3) of section 310.
(p) A condemnation authorization is of no forve or

effect to the extent that its ladoption, contents, or

determinations were influenced or affected by fraud,

corruptiait, bad faith, or gross abuse of discretion,

(c¢) If the property‘deﬁcribed in a condemnation

authorization is not located e¢ntirely within the terri-

torial boundaries of a local ﬁublic entity adopting it,
the authorization creates onlﬂ a rebuttable presumption

that the matters referred to in paragraph (a){3} of

section 310 are true, This priesumption is one affecting
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1
{:D.%

Comment

section 311 provides a uniform rule governing
the effect ©of a condemnation authorization.

Paragraph {a) states the general rule that the
resolution conclusively establishes the matters recited
therein pursuant to section 310{(a)}(3): public convenience
and necessity reguire the project; the property is neces-
sary and appropriate for the project; and the project is
planned and located in a mannér most campatible with the
greatest public good,

fhis conclusive effect, however, is subject to four
qualifications or exceptions: '

Tirst, the resclution or authorization must have
been "duly adopted"” in conformity with law applicable to
formal actions taken ky the cendemnor, and must be
vgufficient” under sectio 310 with respect to its
contents,

second, the rule of con&lusive aeffect does not

apply, in light of the exception in paragraph {(a), ) :)
to cases in which it is "otherwise provided by law or in
this section." Inclusion of other "law" recognizes that

in special circumstances {e.g,, in adopting statutes
“authorizing condemnation by privete persons),the legisla-
ture may wish to give the conﬁemnation avthorization less
than conclusive effect.

Third, the resclution, under paragraph(b), may be
vitiated by fraud, corruption, bad faith, or gross abus
of discretion. ‘there one of these factors is established,
the resolution may still be given partial effect; it is
declared of no force or effect only "to the extent® that
its adoption, contents, or declarations were influenced
or affected thereby,

‘Pourth, the resolution has only rebuttably presump-
tive effect if the property in guestion lies partly or
wholly outside the boundaries of a local public entity,
and thus may affect owmers and territory for which the
governing body has no direct political accountabilitwv,
As a practical matter this qualification is limited to
local public entities which have power to condemn extra-
territorial prorerty., It does not applv to takings by
the state or other agencies with state-wide jurisdiction, :)

| .

A resolution with conclusive effect under rparagraph
{a) of this section only precludes judicial review of the
matters designated in section} 310(a){3). It deoes not
affect a condemnee's right to contest the taking upon other
grounds, 7or example, a condemnec could still contend that
| .- -

i .
! B O |
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condemnor was acting ultra vires, that the taking was
not for an authorized public use, that the property
was exempt from being taken, or that other specific
statutory requirements applicable to the proposed
taking or to the institution of the particular pro-

ject had not been met,
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