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#39.80 6/12/72

Memorandum T2-43
Subjeet: Study 39.80 - Civil Arrest and Bail

You will recall that the Commission approved for distribution a tentative
recommendation on cilvil arrest and bail. We have distributed the tentative
recommendation for comment. Letters received to date all spprove the tentative
recommendation {see ettached 22 letters--Exhibits I-XXII}. We expect to
receive additional letters, but we plan to reproduce only the additicnal letters
that contain more than a mere generel approval of the tentative recommendation.

We assume that the tentative recommendation will be approved at the July
meeting to send to the printer and to submit to the 1973 legislative session.
We attach two coples of the tentative recommendation. Please indicate on
one copy the editorial changes you suggest and hand it irn to the staff at the
July meeting. We also attach a copy of the background study. We are now cite
checking and editing the recommendation and study so they will be ready to
print after the July meeting.

Exhibit XVIII and Exhibit XX suggest that the last sentence of the pro-
posed new Section 478 (see page 5 of the tentative recommendation) be expanded
or clarified. Because of the difficulty of expressing the sentence in more
precise terms, we suggest that it be left as is, In some cases, a court order
may not be enforced by arrest. If it is desired to revise the language of the
sentence, the following is suggested:

Nothing in this section affects ahy power & court msy heve to imprison
a person who viclates a court order.

We are concerned, however, that the suggested language would create more

problems than it would resolve.



We are revising the background study {which will be printed in the
pamphlet containing the recommendation) to indicate that the procedures
for exemination of judgment debtors may present difficulties to the
ereditor {see Exhibit IV attached).

Regpectfully submitted,

John H. DeMoully
Executive Secretary
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EXHIBIT I

ReEiTH & WELLINGTON
- . ATTORNEYS AT LAW . .
BANITL 4. AEITH “4s PEARL STRELT : ANEA LODK 408

ROBEAT M WELLINSTON " O. BOX 188 . TRALCPHONE 375348

MONTEREY, CALIFORNIA 73940

May 27, 1972

_HI- Jﬂhn D'- m11.r¢' Ch‘im
California Law- a-vilion Commission .
School of Law.

smf.ord. ca!.itmia 94305

' nz: ctvn Arrest
Dur llr. Miller:

- . The t.utative recommendation for total abolition
-~ of civi) arrest as a collection remedy seems to me to be
- antirely proper and should bs adopted. - In fact, such
" action could and should be taken wieuaut avaiting deci-
sion on revision of the laws regirding attachmant, gar-
nishment, and . on-pti.ons grom execution. :

Very truly vours,

o Danisl I. Reith
DIR:ms .. .



Wum T2-43

SHOIEPH HENKY WOLE
LECOSARD R. DURMN
) 3. GROSMERG

EXHIBIT IX
LAY OFFICES

WoOLF & DUBIN
G485 WILSHIRE BOULEVARD
BEVERLY HILLS, CALIFORNIA DO212

May 30, 1972

California Law Rc’v:i.sinh Committee
Stanford Law School | .
Stanford, California 94305

Re: Civil arrest

: G-ntlmz

:I: have rwiwpd your reco-ndntion for rmval
of civil arrest as creditors' right.

cospletely with the suggestions in
Although this remedy has seldom:

" the laws of this atatc. ;

m:lre

v-ry truly yours,

/zaw/f

mn,mm

I agree

granted to
a creditor, it should be rtnnvod comlcmy £:cu

{BL3) 373-004e
313) TR-S0s



Memorandum T2-43
EXHTBIT IIX

JOHN L. ENDICOTT
Attorney at Law
515 South Flower Street
Los Angeles, California 90071

{213) 620-9300

May 30, 1972

California Law Revision Commigsion
School of Law

Stanford University

Stanford, california 94305

Re: Tentative Recommendation Relating
to Attachment, Garnishment and
Exemptions from Execution

Gentlemen:

I have received your tentative recommendation
No. 39.80 dated May 15, 1972, concerning civil arrest,
I think your proposed recommeéndation 1s desirable., I
have never had occasion to use civil arrest at any time,
nor have I known an{one who has. I agree that it is
ineffective as a collection remedy and probably denies
due process of law to defendants.

Very truly yours,

At

hn L._Endicott

JLE:ce
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EXHIBIT IV

SILEER & KIPPERMAN
ATTORNEYS AT LAW
80%k MONTGOMERY STRELT
BAN FRANCIBCO, CALIFORNIA 54133

MICHAEL D. BILSER ) . TaLarnong: L4185} T88.8970
STEVEM M. KIPPERMAN May 3¢, 1972

Cal;fornia Law Revzsion Commission
School of Law . :

Stanford University

Stanford, California 94305

RE: TENTATIVE RECOMMENDATION RELATING T0 ATTACHMENT,
GARNISHMENT AND EXEMPTIONS PROM EXECUTION -- CIVIL ARREST

Dear Sirs:

The only sgpecific comment I have with reapect to the above-
entitled report -- which I enclose only so that I may continue
to receive such material from you -- is that it is unfortunate
that you had to waste so much time discussing such a "rarely
used” and “obsolete" remedy. I, of course, support the repeal
of the statutes authorizing arrest for debt or tort.

I might add, howaver, that I feel the STUDY RELATING TO CIVIL
ARREST IN CALIFORNIA containa-~an incredibly naive statement

‘on page 7 in the first full paragraph on that page. The author
of the STUDY states, I suspect without ever having attempted

to use the remedy himself, that an examination of the debtor

" is a "much more effective means of reaching concealed assets”
than is civil arrest. 1In short, the statement is nonsense.

The quantity of perjury that takes place at examinations of
judgment debtors is probably not exceeded in any other kind

of judicial proceeding. Many problems attend this procedure, .
not the least of which are (1} that most courts fail in any

‘way. to record these proceedings, making perjury prosecutions

no threat whatsoever, (2) in the 'event of any dispute over what
was said at any later timm, the attorney examining the judgment
debtor has only his own notes to corroborate his statements,

and (3) most courts will not allow an attorney to make his own
electronic recording of such proceedings. An additional problem
is that an incredible amount of wasted time must be incurred by
counsel (who da not appear regularly in court for these purposes)




when judgment debtors fail te respend to orders to appear.
Courts are outrageously lax in enforcing these orders. 1In
San Francisco, the procedure appears to be that the order of
examination is meanxngless, that if a debtor fails to appear
he will be sent a letter which turns out to be meaningless,
because if he fails to appear at that an order to show cause
will be sent, and only then will a civil arrest for failure
to appear pursuant to the court's order be autheorized. In
practice, counsel for the judgment creditor is lucky if he
receives notice from the sheriff of the arrest of the judgment
debtor and when the judgment debtor appears in court and the
attorney has not been notified by the sheriff, the Judgment
debtor may be discharged and the whole process must start’
over again through neo fault of the attorney whatsocever and
without the attorney having any opportunity to seek recovery
for the lost time due to the fault of the judgment debtor who
discheyed court orders.. :

I would suggest as a possible future study topic means of
improving the order of examination process. I think that

my above criticisms of the present process are prohably indi-
cative of areas in which I think improvement is needed.
Proceedings more analogous to depositions or interrogatories
ought to be authorized and counsel should have the opportunity
- to compel a judgment debtor to appear in the attorney's office
- to respond to questions and at such proceedings the attorney
should be allowed to electronically record the examination if
he desires to do so. Also, an ambiguity in the proceedings
should be resolved and made expressly clear that an order of
examination duces tecum should be permitted so that there is
no questiocn but that the attorney may compel the production

of documents pertinent to the subject matter of the examination.

Very truly yours,
// / \ -
%VW
STEVEN M. KIPPERMAN

SMK:CD
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Memorandum T2-43 EXHIBIT ¥

gﬁhhil’ﬁﬂ?hhhbﬂEKD'\U&L&JEY’FdEﬂ(iFﬂBCDFﬂdCDC)E)lJEKEﬁUL.EﬂEFFVH:EﬂB.IFQCL'

PARCLITIVE DINECTOR
S & AANDMNDON -
13327 VAN NUYS BLVD. . 7206 OWENSMOUTH AVE.
PACOIMA, CALIF, 91331 May 30, 1972 CANOGA PARIK, CALIF. 51304
ass.sal - Pacoima Office 2488470 -

Mr. John H. DeMoully

Executlive Secretary

Californla Law Revisions Commission
School of Law

Stanford California 94305

‘Re: Tentative Recommendatlons on Clvil Arrest
Comment

Dear Mr. DeMoully:

Thank you for your above-named recommendaticns.
I would comment upon them briefly, but with great emphasis.

Although my experience wilth civil arrest is small,
it does seem to be g vestige of an oppresslive ethos which
no -longer has a place 1n our system of laws. I think that
the rfact it 1is little used, or seems to be little used,
at least in Los Angeles County, 1s partlally a reflection
of a growing awareness of what 1s consistent with due
process, but even more, a realizatlon by creditors that they
wlll not be repaid unless thejir debtors are working and
productive members of our eccncmic system.

_ Althcugh I have disagreed with your recommendations
in the past, I must agree with you whole heartedly and
hope you wiil have little trouble in the acceptance eof
your recommendations. o ,

Frank Kennedy, in 19 American University Law Review
159 makes the statement to the following effect: In Roman
days a debtor could be taken by his creditor and sold as
a slave for the indebtedness. If no buyers could be found
he could be dismembered by his several creditors each
taking & proportion of the debtor's body. Although our
legal system no longer .provides such drastic remegdles, in



- May 36, 1972 .
John R. DeMoullg
Page 2

Mr.'Kennedy's cpinion, two vestiges of this ethos were
wage garnishment and imprisorment for debt.

Thank you for your recommendation that imprisoh-‘
ment for debt be eliminated.

Cordially,

i I

A& %«L £ kbgmmi

berto Saldamando
Attorney at Law

AS:jr



Memorandum' 72«43
EXHIBIT VI

FITZGERALD, ABBOTT & BEARDSLEY
- ATTORNEYS AT LAw

JAMED H. ANGLIM . P
STACY H. DORREENOKY . Surte 730 B, M. FITZOERALD [NES - IB34
JAMES C. BOPER CARL K, ABNOTT IB47-1833

NIT IFGR
PHILIF M. JELLEY UNITED CALIFORNIA BANK BuilDing CHARLES A. SEARDELEY (882 - I90)
JOMM L. MEDOHHELL, SR, 1330 BROADWAY

BERALD C. BMITH
OAKLAND, CALIFORNIA 948|2

LANRENCE R, SHEFP
LLEWELLYN K. THGHFSON IX AREA CORE 415 +81-33I00

May 31, 1972

The California Law Div131on Commxssion
School of Law

Stanford Unzver31ty

Stanford, California 94305

Ré: Recommendation COncerning Civil Arrest

Gentlemen:

We have reviewed the Tentative Recommendation
relating to "Civil Arrest" dated May 15, 1972.

The only comment we can furnish is to state
that several of us have reviewed it and we support and
endorse the propesed changes and urge that the Commission
submit a recommendation on this subject to the Legislature
with a strong "doc pass".

Very truly yours,
FITZGERALD, ABBOTT & BEARDSLEY

Stacy H. Dobrzensky l

SHD:wlm -



Memorandum 72-43
EXHIBIT VII

COUNTY COUNSEL

"FOURTH FLOOR, ADMINISTRATION BUILDING, 1221 DAK STREET RICHARD J. MOORE *
OAKLAND, CALIFORNIA $4612 . TELEPHOMNE 87 4-452K . COUNTY COUNSEL
6541
-

May 31, 1972

Mr, John D. Miller
Chairman, California Law
Revision Commission
School of Law - Stanford University
Stanford, Califcrnia QU305

Re: May, 1972 letter of transmittal
: re Civil. Arrest

Dear Mr.‘Hiller:’

We support your tentative recommendation relative to
- the use of civil arrest as a collection method., The County
of Alameda has never used this archaic and oppressive procedure
and has no Interest in having it remain on the books.

We would appreciate your continuing to send material
to us in the future.

Very truly yours,

RICHARD J., MOORE,
County Counsel

Deputy County Counsel

FHI,:cl



Memorandum 72-43 E{HIBIT VIII

Apt. 455

# 8 Captain Drive .
Emeryville, California, 94608
May 31, 1972

California Law Revision Commission
School of Law - Stanford University
Stanford, California, 94305

Re: Your Tentative Draft Dated 5/15/72 on
the SubJect of Attachment, Garnishment,
and Exemptions from Execution

Gentlemen:

Thank you for the coples of the above materials. I agree
with your recommendation that the provisions of galifornia
law which permlt civil arrest and imprisonment should be
repealed. However, inasmuch as CCP § 539 would have to be
anended anyway, why not add further amendments to this
section and other related sections to conform with the
interpretations the courts are now making.

Enclosed are SB 1048 and SB 378 for your general information.

Very truly yours,
Patriclia C. Remmes

mc . - 2‘ ’.



Memorandum 72-43 :
: . EXHIBIT IX

 HENRY Ci MACK ‘ TRLEPHONE
O, MANCO | . IR4A-080)
HANVEY B MEANS . .

. HENAY €. MACK, Jm, Macgr, Branco, MeaNs & Mack
DON MOBILLIVRAY - ATTORNEYS AT LAW ’

HOF TRUNMXTUN AVENUE
BRGST OFFICE AGXK 1828

BAKERSFIELD, CALIFARANIA B3302 IN RESLY REFER TO:

June 1, 1972 DB:js

‘California Law Revision Commission
School of law

Stanford University
Stanford, California 94305 -

‘In re: Use of Civil Arrest es a
Coliaction Method

Attention: John D. Miller,
Chairman

Gcntleﬁ.n:

I have reviewed the tentative recommendation -
material regarding civil arx ted May 15, 1972.
It is my feeling that your tentative recommendations
are perfaectly proper, cover \the matter complately

and that the provision for 'vil-;tsest as a
collection method should be repea .




Memorandum 72-43

EXHIBIT X
LAW CEFICES

WILLIAM F, MERENNA MICHAEL D. BERFK LOS ANGELES QFFICE -
AAUL FITTING - CHANLES G. MILLER MCKENNA & FITTING
BEAHARD KQLECR ELIMG M, BERLE TWENTY - LIGHTH FLOCA
ROMMAN H. RAIDIN MANVIM 8, HAIKEN 966 MILLY BUILDING 3438 WILSHIAE BOULEVARD
HMARTIN &, SCHWARTZ HOBERT E, MANGELS E2C MONTSOMERY STREET LOS AHGELLS, CALIFOMKIA BODIG
DAMIEL N, BELIN ROAERY 5. REIH - {213} ame-a3xl -
LES, 3. WEINETEIN MECHAEL A. MEANOREWS S5AN FRAMCISCO, CALIFOGRNIA D404 ) *
ORVILLE W. MSCARRGLL PALIL M. ECHAEFPER (4B 432-0695 WASHINGTGNR, D. €. OFFICE
AARDN W PECK TERHY KIMIGABTENM :
MARSHALL MANLEY BRIAN J. STOWELL ALBERT M, COLE
DENNIS D. MILL ROGER & HEYMAN June 1 ’ 1872 FREQERICK ¥, RLPLTTI
RONEAT J. WYRNE C.JARED HALE

. [SGT AQMITTED (N CALIFOMN AL

OF COLNSEL . ST 418

HARS BERANDLLR . HE® FIFTEENTH STREET, H.w.
. WASAINGTON, RD.C. 20008
(ZOR) ZRE-<BED

John D. Miller, Chairman
California Law Revision Commission
School of Law - Stanford University
Stanford, California 94305 )

Dear Mr. Miller:

We have the Tentative Recommendation of the
Commission on Civil Arrest in Connection With Attachment,
Garnishment, and Exemptions From Execution. Despite
some experience with the attachment and execution statutes,
that the civil arrest provisions are still in the statute
comes as a surprise. The tentative recommendation of the
Commission and the recommendation of the California Consti-
tution Revision Commission seem long overdue.

I do hope that the Commission will shortly be in
a position to make recommendations on amendments to the
attachment, garnishment, and execution statutes to meet the
problems raised by Randone and related cases.

Very truly yours,

McKENNA & FITTING

TN ——

. 2 a T

Paul ?itting

PF:msb



Memcrandum 72-42

EXHIBIT XI
LAW OFFIGCES OF
JAMES B. BAVIS DAVIEB, CRAIG & BARTALINI
HYHEGRORE CRALG, TIT TIMES SYAR MUILDING
C. RICHARSG BANTALIN| ) TELEMHONE
BAMUEL P. YGUNO iBIG OAK STREET {418) BRM-iEH
CANIEL &, SLMMINS . ALAMEDA, CALIFORNIA D450 IN REPRLY B EASE

POMERT L. YOQUND T REFER TO FiLE B 4

June 2, 1972

California Law Revision Commission
School of lLaw, Stanford University
Stanford, California 94345

Re: Tentative Recommendation ~- Use of Civil Arrest
z3 a Collection Method

Gentlemen:

In my opinion, very little comment can be made as to your
tentative recommendatiocn relating to the use of c1v11 arrest as
a collection methed.

Ls very well expressed in your tentative recommendation and
the study prepared by Mr., Sterling, civil arrest is an archaic,
cutdated and, for all practical purposes, useless procedure.

Although I have been frequently involved in attempts to
enforce civil payment obligations, I have never used nor attempted
to use civil arrests. I can think of ne circumstances under which
I would attempt to use civil arrest, not only for the reason

stated in the materials I received from you but because of the
potential for a damage suit against my client if civil arrest 1s
used.

I heartily concur in th2 tentative recommendation.

ly yours,

o2

IMINS

*IANIEL E

DEC :MN




Memorandum 72-43 EXHIBIT XII

GOROON L. FILES
PRESIDING MJISYICE

EDWIN L. JEFFEREQN
ASEQCIATE JUETICE

ROBERT KINGBLEY
ABSOLIATE JUSTICE

COURT OF APPEAL OF CALIFORNIA

SECONE DISTRICT-—DIVIS{0OM FOUR

H0a BTATVE BULLDING
L1 WESY FIASY STRECT

LOE AMNGEILES 90012

June 2, 1972

John D, Miller, Esq.,

Chairman,

Californla Law Revislon Commission,
School of Law,

Stanford University,

Stanford, California 94305

Dear Sir:

I have received, and read, the papers on the
proposed legislation to repeal the law permitting
¢lvll arrest. I concur in the proposed recom-
mendation.

Sincerely,.

RK:éb




EXHIBIT XIII
LAW OFFICES OF
LEGAL AID FOUNDATION OF LONG BEACH

HARBOR AREA OFFICE
363 W, S5IXTH STREET « SAN PEDRO, CALIFORNIA 90731 « 331.0853

June 2, 1972

Memorandum T2-43

IN REPLY PFLEASE REFER TO:

Mr. John D. Miller, Chairman
California Law Revisgion Commission
School of Law

Stanford University

Stanford, California 94302

Re: Recommendations Relating to
Civil Arrest

Dear Mr. Miller:

We would like to express our approval of the
proposed recommendations of the Commission with respect
to the civil arrest provisions as they are now found in
the California statutes.

We would also like to express our appreciation
for receiving information from the California Law Revision
Commission on the area of attachment, garnishment and
exemptions since we are particularly interested in this
field. We have been and will continue to convey our
comments, suggestions and opinions concerning Commission
recommendations on these topics through our Legislative
Lobbyist, Mr. Brian Paddock. Under these circumstances,
we would appreciate continuing to receive the Commission
recommendations with respect to these areas.

Very truly yours,

T

+ ﬂ “:"} f

% ﬁﬁM\
CECILY NYOHARKAY
Attorney at Law

CR:fa



Memorandum T2=h3

.
CENFSY A WHEBON
RLETH 1L JORES

TIANKD T, MOATON
ek C.LYNGH
PHLES O ASRASF

MEHAND F. RAY Sl
SEMALD A LADTER
JERMEMIAH I, LYMCH

PECOT Lo MaELLMOTT
NOMMAN WL AL R SICHARD O, RANUDLEH

BMEAROD . OIS

HAY KM A DAMIKL

THOWAT G, MOHINEY MICHMAEL R, HAVE
LA REWCE C.JEMNBELN FOrEeN 3 TLARYN

nGBLNT O AUWEBREY SAMER b COPECAND
HESHE BT M. WANG ROV R W, ERECTER
AL C, MALL, 4R SOAN R, AMCOY

R EHT J HILL
HGEEAT &, PRIOR
FALL &, RASTE

THOMAR 6. ADAME

THEQODACE H. KDEBEY, JFi,

EXHIBIT XIV

WiLsoxn, JoNES, MorTOK & L¥yNOoH
ATTORNEYS AND COUNSELLORS AT LAW
B30 NMOMTH BAR MATED DRIVE
P O BGX BR
BAN MATED, CALIFORMIA Da4401
[#13] auz-as22

June 5, 1072

Californis Law Hevlision CommLSSion

Sechool of Taw

Stanferd Unlversity
Stanford, Californisa Q&305

' Re

Gentlemen:

Attachment,

SHANLER K. KIRARRIOE
L1 FRI
RIRLERIGE 3 BOROON
MOSER B OCROON
1A
WINAMR S & WiIlBON
B0 VEaT
HIMARMILE, WiLAGN, HAREFELD B WALLAGK
10T - Y

oF SOUREEL
ARTHUR J. HARZIFLLD
Sar RN W WALLACK
MG HARD J. DOLWIQ
ALA KAPLAN (MO, DMLY}

Tentative Recommendation Relating to
Garnishmernt and Exemptions
From Execution - Civil Arrest

Ye have reviewed the ftentatlve recommendation
#30.80 dated May 15, 1972 which proposes final repeal
of the present provisions authorizing civil arrest.
Very frankly, we feel that thils proposed legislation is
long overdue and would tend to go-:directly along with

the present tenor of the law,

particularly in the equal

protecticn questions now cominp to the forafront. In

view of the usge of sgso-called 0. R.

in criminal cases

- where the defendant 1s unabie to raiss bail, to leave
these provisions on the books creates an anomaly which
makes little or no sense, We would, therafore, urge

that the Commission proceed with its final recommendation
in connecticn therewith.

FPLMcE:sg

for WILSON; 'y
i



Meworandum T2-43 EXHIBIT XV
' LAW OFFICES OF

LEGAL AID FOUNDATION OF LONG BEACH

DOWNTOWN OFFICE
236 E.THIRD $TREET - LONG BEACH, CALIFORNIA 90312 - 437-0801

6 June 1972

1IN REPLY PLEASE REFER TO:

California Law Revision Commission
- School of Law

Stanford University

Stanford, Califormia 94305

Re : Study No. '39.80

Gentlemen:

Thank you:rfor sending me a copy of your
tentative recommendations regarding civil arrest, and
the background study on that subjec'.: After reviewing
the proposed recommendation, it is my feeling that this is
dzmuach nheded. ! change in the California Statutes. The
existence of a civil arrest and bail procedure in this
day and age seems to me highly anachronistic.

I hope that you are ablé to proceed guickly
to present you recommendations to the Legislature and
that they act guickly to adopt them.

Please keep me on your list to receive any
further recommendations -on this subject.or, in general,
on the subjects of attachment, garnishment, and exemptions
from execution.

Sincerely,

TJR:ej



Memorandum 72-43

EXHIBIT XVI
5740 smssr soun.&wm
M l L0S ANGELES, CALF. 90028

TEL . 213-452- ?m RICHARD COLBY /ASSISTANT GENERAL COUNSEL

May 24, 1972

John D. Miller, Egq.

Chairman

California Law Revision Commission
School of Law, Stanford University
Stanford, California 94305

Dear Mr. Milier:

I refer to the Commission's tentative recom-
mendations on civil arrest;

As a personal comment, I wish fo express my
agreement with the proposed repeal. May I also
note my appreciation for the Study, which I found
to be very informative. .

Very truly yours,

/_é( “'*/0 ﬂ%
Richard Colby

RC/jc



Memorandum 72-43
. EXHIBIT XVII

FETER R, BTROCMER
ATTORNEY AT LaW
BIS NBATH FAET ETRCIT. BUITE R
HAMN JOSE, CALIFORNIA S5112
TELERHONE (408) Z29E-4430

May 25, 1972

John D. Miller, Chairman

California Law Revision Commission
School of Law - Stanford University
Stanford, California 94305

RE: Tentative Recommendation relating
to Attachment, Garnishment, ete.,
Civil Arrest

Dear Mr. Miller:

I have read the above tentative recommendation and
fully concur in recommending that those provisions of
California law permitting civil arrest and imprisonment
be repealed.

It would appear that the current legislation is
a clear denial of due process when used as a pre-judg-
ment remedy and the limited use of the civil arrest pro-
cedure as a post-judgment remedy warrants repeal without
further delay.

Sincereiy,

Peter R. Stromer

PRS:pab




Memorandum T2-43
: EEHIBIT XVIII

BUDCET FINANCE PLAN
8434 WILSHIRE BOULEVARD

1O5 ANCGELES, CALIFORNIA 20048

T RICHARD JAY COLDSTEIN 653-9450
ASST. SECRETAKY AND AYSOCIATE COUNSEL

May 25, 1972

California Law

Revigion Commission
School of Law
Stanford University
Stanford, California 94305

Attention: Mr. John D, Miller,
Chairman

Re: Comments on Commission's Tentative
Recommendations Relating to the Use
of Civil Arrest as a Collection Method

Gentlilemen:

I have reviewed your tentative recommendations dated May 15,
1972, regarding the above subject matter and pursuant to your
regquest, submit the following comments.

For a long time, many practitiocners in the State of California,
myself included; have conaiderxed the.Code of Civil Procedure's
provisions regarding civil arrest to be of little or no value
and fraught with danger to the unwary practitioner who advisges
a client to use the provisions as a collection device in a
civil matter.

If, as ghe California Svpreme Court has held in Randone and
Blair, our attachment and claim and delivery statutes are
violative of the constitutionally guaranteed rights of defen-
dants to due process, civil arrest would seem to be even more
constitutionally infirmed than those provisions, due to the
severity of the remedy i(arrest) in light of the nature of the
matter giving rise to its use (an unpaid debt). The Code of
Civil Procedure section, in effect, provide for arrest in civil
actions prior to judgment and alsc pricr to a meaningful hearing
to determine to any degree, the wvalidity of plaintiff's cause
of action.

Based upon what I consider inherent due process problems with
civil arregt, this provisional remedy has been, for all intents
and purposes, disregarded by most creditors' attorneys and of
little practical value and therefore, rarely, if ever, used.




Mr. John D, Millerx May 25, 1972

Page Two

I am therefore in accoxd with your tentative reccmmendations

on the subject but would like to make one comment regaxding the
proposed addition of S«ction 478 to the Code of Civil Procedure
with particular attention to the last santence of the proposed
section which, at the prescnt itme, reads as follows:

"Nothing in this Szetion shall zffect che
power of a Court to enforee its orders.”

Although I understand the reascn for this sentence as set forth
in your comment to the section, I hawve some doubt that the sen-
tence makes clear ths Commission'’s intention to protect the
Court's contempt power in the family law area listed in your
comment and would possibly suggest that the Commission attempt to
re-word the last sentence of the proposed section to clearly
point out the continued availability of arrest and jail in
divorce and other family law progeedings in connection with
violation and contempt of a Court's validly made order.

RIG:ccC




Memorandum 72-43 N—

NEIL A. COLWELL
ATTORNEY AT LAW
RMUS ( (S8) UAN RET
2187 ULRIC STRIKT, BUITE A
NAN RIKOO. CALIFORNIA 92111

{714) Z77-014%2

P. 0. Box 11397

7. June 1972

California Law Revis:.on Commission
School of Law

Stanford University ,
Stanford, cCalifornia 94305

Re: Report of Law Revision Committee
. relating to civil arrest

Dear Sir:

Since the whole subject of civil arrest is
archaic and relates back to the days of
debtors' prisons and imprisomment until the
debt was paid, the tantative recommendations
merit support by all attorneys in California.
I fully agree with the commissions recom-
mendations as to the changes in the Civil
Code, and hope that the legislature wil]l see
fit to make the amendments as suggested.

Yours truly,

1
, ;22:; AL CﬂﬁgéégzL{}411Z£2“~ _

HAC /cme




Memorandum 72-43 EYHIBIT XX

COSKEY & COSKEY
ATTORNEYS AT LAW

ITE Vi WESTWOOD CENTER
TORIAS COBREY - U € AREA CODE 21D

HAL L.COSKEY . OO GLENDON AVENUE TELEPHONES
BANDOR T, BOXER LOS ANGELES, CALIFORNIA 0024 4F7-BB06 AND BTH-BEAR

June ?,'1972

California Law Review Commission
School of Law

Stanford University :
Stanford, California 94305

Re: Study relating to c¢ivil arrest in
California .

Gentlemen:

The comments of Nathaniel Sterling leave very little
to add abcut your study relating to ¢ivil arrest in
€alifornia. A1) other considerations aside, the
potential Tiability to a plaintiff who invoked the
remedy and, thercafter, lost the case in chief would
be sufficient to dissuade the use of the remedy of
arrest even if 1t were available.

The tast sentence in Section 478 may not serve the
purpose indicated in the comment. It is possible the
language could be tortured by some attorney arguing
against the right of the court to enforce a bench
warrant in a civil action. If consistent with proper
draftsmanship of statutory law, .the section should
reaffirm the power of the court as set forth in the
exanples of the comment.

1t 1s hoped that the time spent by the commission in
the consideration of the subject of civil arrest in
California will not detract it from the extremely
- important task of drafting a new attachment law for
- this state. :

HLC/bh



Memorandus 72-43 ‘ EXHIBIT XXI

LAW OFFICES '

FRANCIS M. ARNOLDY

1414 COVILLAUG BYRERTY
MARYSVILLE, CALIFORNIA $B5803

- June 9, 1972 .

TELRPHONE 918 7420808

Recommendation relating to Attachments, Garnishment,
and Exemption from Execution

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law :
Stanford, California 94305

~ Dear Mr, DeMoully:

I am in uompiete:accord with the reconnendatibns o
of the Law Revision Commlssion in connection with
the above subject action,

Very tru1y yours,

i

‘Francis M. Arnoldy

'FHA/bmn




, w::l T2=43 EXATBIT XXII

ABDRESE REPLY TO

UNITED DTATES ATTORNEY m stltcj pm of 3!!!&!

- ANS MIFER TO
T WNITIALS AND WUMBEN

e UNITED STATES ATTORNEY

Claims & Judgments U. . Court Houss
oction 312 No. Srumo Staer
o Loa Awciras, CalLiromma 90012
June 9, 1972

Nr. John H. DeMoully

‘Executive Secretary

California Law Rev:l.aion Couisainn -
School of Law ,

Stanfora, caufomia 94305

le: California Law Iauuon Commission
Rentative Recommendation relating to
" - Attachment, t}nmsmm, and Exemptions
rru hccntim :

Bur nr. Moanr

'Pursuant to your recommendstion and study rﬂ.at:l.ng
to Civil Arrest in California, I can only state that
in my more than four years of experience in enforeing
all types of Judgments for the United States Attorney's
" office for the Central Distriet of California, I have
never found it necessary to utilize the provisions of
Civil Arrest and can only add ‘my nime to those who
nrtg:, its appesl for thes rusonn ntated in your excsllent
»

Attorney




lemorandum 72-43

_ . EXHIBTT XXIIT
Rurtan & TUCKER

ATTORNEYS AT LAW

JAMEE B, YWCALR, BN HESE (880} THE BANK OF CALIFORNIA BUILDIRG LOB ANGELES QFFICE

I PO LRD
:m':m :""‘“":m:"‘.' 401 CIVIC CENTER DRIVE WESAT sutte 1exa
" RODEER HOWELL o HCHOLAE TOUNTER I - GITY WATIONAL BANK PAHLDING
“ﬂ“"-““e"' M!ﬂf‘ﬂ POST OFFIGCE BOX 1976 ] . S08 SOUTH OLIVE BTAEERT
JAMES N, HODRE SOLLEEN W, CLAIRR LoB ANGE! IFORMIA 200
HERBEAT W WALKER HORALD: B, AR TON : BANTA ANA CALIFORNIA 32708 ?!l.l'.?:::; T:l;?n-m: "
:rcnlt:t'::;nv :ﬂn\m T, WALDRIP. {74} BAS-Z220D e
FRITL N, STRADLING MICHARG B SIME ' LAGURA HHLE SFPICE
HARNY 4. NEATEW & enun umn ) . 23BN FABEO DE VALEMCH, BUITC 300
NDMER L. MoCOMNGE, Mt HIIH:.I. HATH X LADUNA "“"u' é&{'mu 200
ROHUNE B, CABEY . STEPHEN QOGNTE TELEPHORE (714} B3B-2300
HEREARD 7. MARRISON PRENVISE A, FIEN June 12, 1972 * hida
s::l_t'.uu:‘:uu MOBERY &, BRAUN ’ ANANTIN OFFICE
vin MT BERALD M. SALL AN .
WiLLIAM :-.mu O L. ROSCHRAK . BUITE 341 BAME OF ANERIGA BUNDING
SiChHARD “wnmﬂ CEWARD B, :.r'muq;:: . IGO0 SCUTH NARBOR BOULEWAND
“““m._'w'“'“,,_";._ ALEC JEFPREY S48 ANAHEIM, CALIFORWIA 2008
WICHAKL W (ML TELCPHANE (P4] 2352200
SF BOUNSEL
;: INBENY
:" ipad .
CVERETY A, ARy . ) . IN REPLY S, EAST ALFER TO

John D. Miller, Chairman .
California Law Revision Canmissxon
School of Law -~ Stanford University
Stanroxd, California 94305 :

Dear Mr. Miller:

I have reviewed gour raconmandatians concerniag civil
arrest and the study relating thereto which was also trans-
mitted to me. I have had an opportunity toc discuss the

matter with other attorneys involved in litigation including

- ¢gellection matters in this area.

I personally, and all the other attorneys that I have
discussed the matter with, concur fully in the Commission’'s
recommendationa. We believe civil arrest is an adjunct of the
attachmant or execution provisions of our Code of Civil Pro-
cedure, represents the vastigas of an cbsolete system, and

should be eliminated,
) sincereii

Homar L. McCormick, Jr,

HLM:ehs



#39.80 : May 15, 1872

STATE OF CALIFORNIA

CALIFORNIA LAW
'REVISION COMMISSION

TENTATIVE .
RECOMMENDATION
relating fo

Attachment, Garnish ment, and Exemptions
From Execution

Civil Arrest

Cavronrnta Law Bevrion CoMMIssioN -
School of Law

Stanford University
Stanford, California 94305

Importent Note: This tentative recammendation is being distributed so
that interested persons will be advised of the Commission's tentative conclu-
sions and can make their views known to the Camission. Any camments sent to
the Commission will be considered when the Commission determines what recom-
mendation, if any, it will make to the California Legislature.

The Cammission often aubstantially revises tentative recommendstions as
a result of the coments it receives. Hence this tentative recommendation iz
not necessarily the recommendation the Commission will submit to the Leglslature.

This tentetive recamsendation includes an explanatory Comment to each
gection of the recemmended legirlation. The Ccmments are written as if the
-legislation were enected since their primary purpose is to explain the law as
it would exist {if enacted) to those who will have occasion to use it after
it ia in effect,




STATE OF CALFORMIA, o ; ‘ . ROMALD ESAGAN, Gevernar

SOHN.D. Jnim _ | .;.lu]qr'15, 1572

To; The Honorable Ronald Reagad
Governor of California and -
The Legislature of Californie

T™he Califommia Law Revision Commissioh was directed by Resolution
Chapter 27 of the Statutes of 1972 to study the law relating to attach-
ment, garnishwent, execution, reposssssion of property, civil arrest,
confession of Juigment pmdms, dcrwlt JM pmdma, apd re-
lated matters. :

The Commission hmﬁth submits its recomsendation and a by:kgrumd-
: study relating to ons aspect of the 1972 resclutioneecivil arrest. The
- study was prepared by Nathaniel gterling, a member of the Commission's
. staff, Only the recommendation (as distinguished from the backmm
study) expresses the views of the Commissicn.

Raspesctfully submitted,

4

Jonn D. Niller
Chairman




#35.80
TENTATIVE
RECOMMENDATION OF THE CALIFCRNIA
1AW REVISION COMMISSION
relating to
ATTACHMENT, CGARNISHMENT, AND EXEMPTIONS FROM EXECUTION

Civil Arrest

In contract cases involving fraud, the plaintiff may have the defend-
ant arrested on ex parte application prior to judgment and imprisoned
until the defendant either posts bail or a cash deposit or demonstrates that
the arrest was not proper.l Arrest and beil is & provisional remedy,
available only between th; time the complaint is filed and judgment is entered
and is designed to secure the presence of the defendant until final judgment.
However, following Jjudgment, the creditor may, if he is unable to satisfy
the Judgment from assets of the debtor, obtain execution upon the body of the
debtor in those cases in which civil arrest is available.2 In such & case,
the defendant is jailed until the debt is paid although he may be discharged
from jail upon the creditor's consent, upon the creditor's failure to advance
money for the debtor's support to the jailer, or upon taking the "pauper's

Oath . !13

1. C(Code Civ. Proc. §§ 478-505; see also Cal. Const., Art. I § 15 and (ode
Civ. Proc. §§ 804 and 1168. The statutory scheme of arrest and bail
is described in California Remedies for Unsecured Creditors, Callister,
Arrest and Bail and Arrest on Executlon 75-83 (Cel. Cont. Ed. Bar 1957)
?nd EJB. Witkin, California Procedure 2d Provisional Remedies §§ 7-23
1970},

2. Code Civ. Proc. §§ 667, 682(3), and 684. For a discussion of arrest on
execution, see California Remedies for Unsecured Creditors, Callister,
Arrest and Bail and Arrest on Execution 75, 84-87 (Cal. Cont. Ed. Bar
1957) and 5 B. Witkin, California Procedure 2d Enforcement of Judgment
§§ 177-178 (1971).

3. Code Civ. Proc., §§ 1143-115%,

-1-



The California Iaw Revision Commission recommends the repeal of those
provisions of California law that permit civil arrest and imprisonment.
The California Constitution Revision Commission has recommended that the pro-

>

hibition against imprisomment for debt be made absolute,” and many commenta-
tors on the history and law of civil arrest have urged its repeal. The
reasons for this recommendation are fully developed in the background study
and are summarized below.

Civil arrest in California is available only in certain cases involving

fraud and is rarely used. It is ineffective as a collection remedy, and

existing California law provides other more effective means of achieving the

ends served by civil srrest. It is likely that the civll arrest procedure
denles due process of law to defendants and the arrest on execution procedure

is anomalous in imposing a criminal conseqguence upon & civil judgment. The

requirement that the indigent defendant be provided counsel at public expense
imposes an economic burden on the taxpayers that is out of 811l proportion to
the value of civil arrest. The repeal of the civil arrest provisions would
not affect the power of & court to order the arrest and imprisonment of a

person for disobedience of its orders.

L, PReferences to arrest and bail in Code of Civil Procedure Sections 513,
515, and 516 (claim and delivery) are left unchanged in the recommended
legislation since the cilaim and delivery procedure has been held un-
constitutional. Blair v. Pitchess, 5 Cal.3d 258, 486 P.2d 1242, 96 Cal.
Rptr. 42 {1971).

5. California Constitution Revision Commission, Proposed Revised Californis
Constitution (Part 6, 1971).

-2



The Commission's recommendation would be effectusated by the ensctment

of the following measure:

An act to amend Sections 539, 667, 682, 684, 804, and 1014 of, to

add a chapter heading to Title 7 of Part 2 of, to add Section

478 to, to repeal Chapter 1 (commencing with Section 478) of

Title 7 of Part 2 of, Chapter 3 (commencing with Section 1143)

of Title 3 of Part 3 of, and to repeal Section 1168 of, the

Code of Civil Procedure, and to amend Section 202 of the

Government Code.

The people of the State of California do enmact as follows:

Section 1. A new heading is sdded to Title 7 (immediately pre-

ceding Section 477) of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 1. GENERAL PROVISIONS



Code of Civil Procedure §§ 478-505 {repealed)

Sec. 2. Chapter 1 (commencing with Section 478) of Title 7 of

Part 2 of the Code of Civil Procedure 1s repealed.

Comment. Sections 478-505, providing for arrest and bail, are
repealed since arrest of a defendant in a civil action is no longer per-

mitted. See Code Civ. Proc. § 478 and Comment thereto.



Code of Civil Procedure § 478 (added)

Sec. 3. Section 478 is added to Chapter 1 {commencing with Sec-
tion 477) of Title 7 of Part 2 of the Code of Civil Procedure, to read:
478. A person may not be impriscned in a clvil action for debt
or tort, whether before or after judgment. HNothing in this section shall

affect the power of a court to enforce its orders.

Comment. Section 478 prohibits the arrest of a defendant in a civil
action. The provisional remedy of arrest and bail and the remedy of body
execution were previously permitted in California. See former Chapter 1 {com-
mencing with Section 478) of Title T of Part 2 of the Code of (ivil Procedure,
provisions formerly found in Sections 667, 682, and 684 of the Code of Civil
Procedure, and Section 15 of Article I of the California Constitution. See

also Recommendation and Study Relating to Attachment, Garnishment, and Exemptions

From Execution: Civil Arrest, Cal. L. Revision Comm'n Reports __ (19 ).

The last sentence of Section U478 makes clear that the prohibition of pre-
Judgment attachment of the body of the defendant in a civil action does not
affect the power of the court to enforce its orders by arrest. GSee, e.g.,
Code Civ. Proc. § 1209 et seq. (contempt of court). Cf. Comment, Enforcement

of Divorce Decrees and Settlements by Contempt and Imprisonment in California,

9 Hastings L.J. 57 (1957); Comment, Integrated Property Settlement Agreements:

Constitutional Problems With the 1967 Amendment to California Civil Code Sec-

tion 139, 8 Santa Clara lawyer 84 (1967); 2 The California Family lawyer,

Sapiro, Enforcement and Modification of Judgments and Orders §§ 30.54-30.101

(Cal. Cont. Ed. Bar 1962); The California Family Iawyer Supplement, Walzer,

Divorce Settlement Agreements §§ 264.9 and 26A.17 (Cal. Cont. Ed. Bar 1969},




§ 478

See also Code Civ. Proc. §§ 238 (juror summons), 545 (garnishee examination),
715 (supplementary proceedings), 1097 {(writ of mandate), 1105 (writ of prohi-
bition}, 1993-1994 and 2067-2070 {witness swmmons); Prob. Code §§ 321 (produc-
tion of will}, 523 {attendance of court proceedings), 571 {render accounting),
641 (examination), 921-922 (render accounting). CF. Govt. Code §§ 9405-9409

(contempt of legislature).

-6-



Code of Civil Procedure § 539 (amended).

Sec. 4. Section 539 of the Code of Clvil Procedure is amended
to read:

539. Before issuing the writ, the plaintiff must file with the clerk
or judge s written undertasking with two or more sufficient sureties, to
the effect that if the defendant recovers judgment, the plaintiff will pay
all costs that may be awarded to the defendant and all damages which he
mey sustain by reason of the attachment, not exceeding the sum specified
in the undertaking, and that if the attachment is discharged on the ground
that the pleintiff was not entitled thereto under Section 537, the plaintiff
will pay all damsges which the defendant may have sustained by reason of
the attachment, not exceeding the sum specified in the undertaking. The
sum specifled in the undertaking shall be one-half (1/2) of the principal
amount of the total indebtedness or dameges claimed, or a partial amount
thereof, as may be set forih in plaintiff's affidavit pursusnt to Section
538, excluding attorneys' fees, but not less than fifty dollars ($50).
Nothing herein shall be construed to preclude the acceptance of an under-
taking in which a larger sum is specified, if such undertaking be offered.
The court on ex parte application of the plaintiff, msy by writien order,
direct the issuance of the writ on the filing of an undertaking in a lesser
sum, but not less than fifty dollars ($50).

At sny time after the issuing of the attachment, but not later than
Tive days after actual notice of the levy thereof, the defendant may except
to the sufficiency of the sureties. If he fails to do so, he is deemed to
have waived all objection to them. When excepted to, the plaintiff's
sureties, within five days from service of written notice of exception,
upon notice to the defendant of not less than two nor more than five days,

must justify before the judge or clerk of the court in which the section

-'r_



¥ 539

is pending, in the-game-ReRrRer-as-upsr-bail-sp-arrests like manner as

provided in Chapter 7 {commencing with Section 830) of Title 10 of

Part 2; and upcn failure to justify, or if others in their place fail to
Justify, at the time and place appointed, the writ of attachment must be
vacated.

The court, at any time after issuance of the writ, on motion of the
defendant, after notice to the plaintiff, may order the amount of the
undertaking increased, but in no event to an amount exceeding the amount

for which the writ has been issued.

Comment. Section 539, providing for the justification of sureties in
attachment proceedings, is amended to delete the reference to arrest and bgil.
See Code Civ. Proc. § 478 (civil arrest repealed). In place of this reference,
Section 539 incorporates the Justification procedures from Code of Civil Pro-
cedure Sections 832 and 833 (actions for slander and libel), which are basically

gimilar to those formerly provided for arrest and bail.

Note:; The Commission is actively engaged in a study of the undertaking
provisions of the Code of Civil Procedure in connecticn with its study of
attachment, garnishment, and execution with the view to developing uniform

provisions of genersal applicability.



Code of Civil Procedure § 667 (amended)

Sec. 5. Section 667 of the Code of Civil Procedure is amended
to read:

667. In an action to recover the possession of personal property,
judgment for the plaintiff msy be for the possession or the value there-
of, in case a delivery can not be had, and damages for the detention.

If the property has been delivered to the plaintiff, and the defendant
claim g return thereof, Jjudgment for the defendant may be for a return
of the property or the value thereof, in case & return can not be had,
and damages for teking and withhelding the same. In &n action on a
contract or obligation in writing, for the direct peyment of money,

made payable in a specified kind of money or currency, judgment for the
plaintiff, whether it be by default or after werdict, may follow the
contract or obligation, and be made payable in the kind of money cor
currency specified therein; and in all actions for the recovery of money,
if the plaintiff allege in his complaint that the same was understood and
agreed by the respective parties tc be payable in & specified kind of
money or currency, and this fact is admitted by the default of the
defendant or established by evidence, the judgment for the plaintiff
must be made payable in the kind of money or currency so alleged in the
complaint; and in an action against any person for the recovery of money
received by such person in a fiduciary capacity, or to the use of
another, judgment for the plaintiff mist be made payable in the kind of
meney or currency so received by such person.

Vhere~the~defendant-is-subject-to-arrest-and-inpriconment-o8-the

dudgmenty -shas-faet-mFust-be-stated-in-the-Jjudgnent~

-0-



§ 667
Comment. Section 667 is amended to reflect the fact that execution
may no longer issue against the person of the judgment debtor in a civil

action. See Code Civ. Proc. § 478 and Comment thereto.

-10-



Code of Civil Procedure § 682 (amended)

Sec. &, Section 682 of the Code of Civil Procedure is amended
to read:

682, The writ of execution must be issued in the: name of the
people, sealed with the seal of the court, and subscribed by the clerk
or judge, and he directed to the sheriff, constable, or marshal, and
it must intelligibly refer to the judgment, stating the court, the
county, and in municipal and justice courts, the judiclal district,
where the judgment is entered, and if it be for money, the amount there-
of, and the amount actually due thereon, and if made payable in a speci-
fied kind of money or currency, as provided in Section 667, the execu-
tion must also state the kind of money or currency in which the Jjudgment
is payable, and must require the officer to whom it is directed to
proceed substantially as follows:

1. If it be against the property of the judgment debtor, it must
require such officer to satisfy the judgment, with interest, cut of the
personal property of such debtor, or if it i1s againegt the earnings of
such debtor, such levy shall be made in accordance with Section 682.3,
and if sufficlent perscnal property cannot be found, then cut of his
real property; or if the Judgment be a lien upon real property, then out
of the real property belonging to him on the day when the gbstract of
judgment was filed as provided in Section 674 of this code, or at any time
thereafter.

2. 1If it be 8gainst real or persanal property in the hands of the

persoral representatives, heirs, devisees, legatees, tenants, or trustees,
it must require such officer to satisfy the judmment, with interest, out

of such property.
-1]-



§ 682

Be--If-it-be-against-she-pereon-of-she-judpgrmens-debiory-1-pust
reguire-suek-officer-to-arregi-aueh-debter-and-copmit-hbin-£o-the-Jaild
ef-the-eeuRty-until-he-pay-she-judgmenty-vwith-iBteresiy-or-be-disekarged
Recordipg-ie-16vW-

L

3. If 1t be issued on a judgment made payable in a specified kind
of money or currency, as provided in Section 667, it must also regquire
such officer to satisfy the same in the kind of money or currency in
which the judgment is made payable, and such officer must refuse payment
in any other kind of money or currency; and in case of levy and sale of
the property of the judgment debtor, he must refuse pasyment from any
purchaser at such sale in any other kind of money or currency than that
specifled in the execution. Any such officer coliecting money or cur-
rency in the manner required by this chapter, must pay to the plaintiff
or party entitied to recover the same, the same kind of money or cur-
rency received by him, and in case of neglect or refusal to do so, he
shall be liable on his official bond to the judgment creditor in three
times the amount of the money so .collected.

L~

E; If it be for the delivery of the possession of real or personal
property, 1t must require such officer to deliver the possession of the
same, describing it, to the party entitled thereto, and mey at the same
time reguire such officer to satisfy any cost, damages, rents, or profits
recovered by the same judgment, out of the personal property of the
person against vhom it was rendered, and the value of the property for

which the judgment was rendered to be specified therein if a delivery

-12-



§ 682
thereof cannot be had; and if sufficient personel properiy cannot be
found, then out of the real property, as provided in the first sub-

divieion of this section.

Comment. Section 682 is amended to reflect the fact that execution
may no longer 1ssue against the person of the judgment debtor in a civil

action. See Code Civ. Proc. § 478 and Comment thereto.

-13-



Code of Civil Procedure § 684 {amended)

Sec. T. Section 684 of the Code of Civil Procedure is amended

to read:
Ch. When the judgment is for money, or the possession of

real or personal property, the BAme may be enforced by & writ of execu-
tion; ard-if-the-judgment-direes ~thot-the-defendant-ke-nrresiedy-the
exeeution-MAy-i58ue-againct-the-persap-of-the- judgnent-debtory-afier
the-reiurn-af-an-eXecuiion-azainet-hig-preperiy-unsaiicfied-in-vhole
er-paris when the judgment requires the sale of property, the same may
be enforced by a writ reciting such judgment, or the material parts

thereof, and directing the proper officer to execute the judgment, by
raking the sale and epplying the proceeds in conformity therewith; when

the Judgment requires the performence of any other &ct thah as abovs”
degignated, a certified copy of the judgment may be served upcn

the party against whom the same is rendered, or upon the person or
officer required thereby or by law to obey the same, and obedience there-

to may be enforced by the Court.

Comment. Section 684 is amended to reflect the fact that execution may
ne longer issue against the person of the judgment debtor in a civil action.

See Code Civ. Proc. § 478 and Comment thereto.

=1h-



Code of (ivil Procedure § 804 {amended}

Sec. 8. Section 804 of the Code of Civil Procedure is amended
to read:

80k. Whenever such action is brought, the Attorney-General, in
addition to the statement of the cause of acticn, may also set forih
in the complaint the name of the person rightly entitled to the office,
with a statement of his right thereto $-ard-irn-suek-easey-upon-preof
by-affidavii-that-the-defendant-hag-reeeived-feeg-or-cnalunents-belong-
ing-te-the-offices-and-by-reang-of-hig-usnrpation-skereafy-an-arder
may-be-granted-by--A~-Jugtice-of-the-Supreme- Couriy-ov-a-Judge-af-the
Buperior-Ceursy-for-the-arvesi-ef-gueh-defendarnt-and-hedding- him-£e
Baity-and-thereupon-he-may-be-arrested-and-heid-to-baii-in-the-same
marAer-AR8-witk-the-same-effeei-ard-eubjeei-to-the-came-rights-and
2iakilitieg-as5-ia-other-eivii-aetions-wvhere-the-defendant-ia-eubieet

to-arrest

Comment. Section 804, providing for arrest of the defendant in a guo
varranto proceeding, is amended to reflect the fact that arrest of a defend-
ant in a civil action is no longer permitted. See Code Civ. Proc. § 478 and
Comment thereto. Criminal arrest of the defendant may be available if his

taking of public moneys was wrongful. See Penal Code § L42L et seq.

-15-



Code of Civil Procedure § 1014 (amended)

Sec. 9. BSection 1014 of the Code of Civil Procedure is mmended to
read:

1014k, A defendant appears in an action when he answers, demurs,
files a notice of motion to strike, files a notice of motionh to transfer
pursuant to Section 396b, gives the plaintiff written notice of his
appearance, or when an attorney gives notice of appearance for him.
After appearance, a defendant or his attorney is entitled to notice of
all subseguent proceedings of which notice 1s required to be given.
Where a defendant has not appeared, service of notice or papers need not

be made upon him wrniess-he-ip-iEpriscned-fap-wanb-ef-baid .

Comment. Section 1014 is amended to reflect the fact that arrest of =
defendant in a civil action is no longer permitted. BSee Code Civ. Proc.

§ 478 and Comment thereto.

=16~



Code of Civil Procedure §§ 1143-1154 (repealed)

Sec. 10. Chapter 3 (commencing with Section 1143) of Title 3

of Part 3 of the Code of Civil Procedure 1s repealed.

Comment. Sections 1143-1154, providing for discharge of persons impris-
coned on civil process, are repealed since execution may no lenger issue against
the person of the judgment debtor in a civil action. See Code Civ. Proc.

§ 478 and Comment thereto.
These secticns also provided a remedy for a person imprisoned for con-

tempt of court for failure to pay court-ordered support. See, e.g., Ellery

v. Superior Court, 25 Cal. App.2d 222, 77 P.2d 280 (1938). Even though the

imprisonment for civil contempt may have been lawful initially under Code

of Civil Procedure Section 1219, the subsequent inability to comply with

the court order is ground for discharge from imprisomment. See, e.g., In re
Wilson, 75 Cal. 580, 17 F. 698 (1888). Although it has been stated that a
person entitled to release because of his subsequent inability to comply must

apply for discharge under the statutory procedure (Ex parte Levin, 191 Cal,

207, 215 P. 908 (1923); In re Brune, 113 Cal. App. 254, 2908 P. 80 (1931}),
this rule is prediceted on an exhaustion of remedies concept. The statutory
proéedure was simply'an alternative means of discharge, end release on
habeas corpus for subsequent inability to comply is alsc available. Cf.

In re Johnson, 92 Cal. App.2d 467, 207 P.2d 123 (1949).

Repeal of Sections 1143-1154 will not affect the ability of a person
imprisconed for civil contempt to obtain his release upon a subsequent inability
to comply with the court order. The writ of habeas corpus is available in
such & contingency. Penal Code §§ 1485 and 1487(2). As under the prior

provisicns, the prisoner may obtain his release on habeas corpus following



§§ 1143-1154

summary procedures for court hearing. Penal Code § 1484k. And, as under the
priocr provisions, once discharged, a person may not be agsin imprisoned for

the prior cobligation. Penal Code § 1496. Cf. Ex parte Batchelder, 96 Cal.

233, 31 P. 45 (1892).
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Code of Civil Procedure § 1168 (repealed)

Sec. 11. Section 1168 of the Code of Civil Procedure is repesled.

323268---1f-the-compininb-presented-establishesy-to-the-sasisfaction
ef-the-Jjudgey-fraundy-foreey-o¥r-vioieneey~in-the-entry-or-detainery-aad
that-the-possessisn-heid-ig~uniawfuir-he-mey-pake-an~-ordep-fer-the

arpest-af-the~-defendané~

Comment. Section 1168, providing for arrest of the defendant in an
unlawful detainer proceeding, is repealed since arrest of a defendant in
a civil action is no longer permitted. See Code Civ. Proc. § 478 and

fomment thereto.



Government Code § 202 (emended)

Sec. 12, Bection 202 of the Government Code is amended to read:
202. The State may imprison or confine for :-{sJ-The the protec-
tion of the public pesice or nealth or of individual life or safety.

{b)--The-purpese-of-enforecing-eivil-remedies

Comment. Section 202 is amended to avoid the implication that arrest
and imprisomment is a remedy available to individuals in private civil actions.
Arrest of a defendant 1n a civll action and execution against the person of &
Judgment debtor in a civil action are no longer permitted. See Code Civ. Proc.

§ 478  Civil arrest may be used ss a means to enforce the process of the court.

8ee Code Civ. Proc. § 478 and Comment thereto.

T
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STUDY RELATING TO CIVIL ARREST IN CALIFORNIA

Nathaniel Sterling®

Califcrnias Law of Civil Arrest

In California, in certain classes of civil cases,’ the plaintiff may

have the defendant errested on ex parte application prior to Judgment and

» ' . i
B.A. 1967, University -of California at Berkeley; J.D. 1970, University
'of California at Davia, Meaber of the lagal staff of the Californis
Law Revisgion Commission. MNember of t-he Calitornia Bar.

This study was prepared by the author to provide the Califormia
Law Revision Cosmission with background information to assist it in
its study of attactment, garnishment, and exeaptions from execution.
Any conclusions, opinions, or recomsendations contained herein are
entirely those of the author and do not necessarily represent or
reflect the views of the cuurornia lav Revision Commignion or its
individual members,

1. Code of Civil Procedure Section 479 n.nthorizel the uae of the pro-
visional remedy of arresit and bail in the following cases, any one
of which is sufficlent (]ln-ray v. Superior Eourt, hh Cal,24 611,
28k P24 1 (1955)): .
(a) In an action for the recavary of money on & contract when
the defendant i= about to depart from the state with intent to de-
fraud his credisors (see In re Caples, 26 Cal. App. 786, 148 ».

795 f1915))

{v) In an action for a fine or penalty, or money or preperty
smbezzled or frandulently convarted to his owm dse by a public officer
or any other person in a fidweiary capacity, or for misconduct or

. negleet in office or in & profes:imal uplment, or for a willful
violation of duty.

(c) In an action to recover the possession of perscnal prop-
erty unjustly detained whem the property or any part of it bas been
concealed, removed, or disposed of to prevent its being found or taken
by the sheriff.

(4) Wnen the defendant frauwdulently imcurred the obligation on
- which the action is brought or fraudulently concealed or disposed
of the property for the recovery of which the actioa iz brought (see
- In re Xesne, 3k Cal. App. 263, 167 P. 19k (1947)).

ale



isprisoned until the defendsnt posts bail or makes o cash deposit or
demonstrates that the arrest was not proper.2 This device of arrest and
bail‘is a provisional remedy only, available between the time the coaplaint
1s filed and judgment is entered,} designed to secure the presence of the
defendant until final Judgment.h |

Pollowing judgment, the creditor may, if he is unable to satisfy the
Judgment from assete of the debtor, obtain execution upon the body of the
debtor In those cases in which arrest is anila.ble.—s In such a case, the

debtar is impriscned until the debt is paid although he may be discharged

() When the defendant has removed or disposed of his property
or 1s sbout to do so with intent to defraud his creditors.

In additien, Code of ¢ivil Procedure Section 804 authorizes
pretrial arrest in.guo warranto proceedings (compare subdivision
(b) of Section 479), and Code of Civil Procedure Sectiom 1168 au~
thorizes pretrial arrest in unlawful detalner proceedings (compare
subdivision (¢} of Section 479). -

2, The provisione relating to arrest and bail are contalned in Code of
Civil Procedure Sections Lk78+505. 'The statutory scheme is described
in some detail in California Remedies for Unsecured Creditors, Callister,
Arrest and Bail and Arrest on Execution 75-83 (€al. Cont. Bd. Bar 1957)
[hereinafter cited as Callister) and in 2 B, ‘Hitk:l.n, Celifornia Proce~
dure 24 Provisional Remedies §§ 7-23 (1970).

3. See k e Cohen, 6 Cal. 318 {1856), and Hittson v. Stanich, 84
Cal, 3, 258 p. 405 (1927).

4. See Davis v, Robimson, 10 Cal, k1l {1B58); Carradine v. Carradive,
75 Cal. App.2d T75, 171 P.2d 911 (19h6), Knight v, Coben, 5 Cal.
App. 296, 90 P. 145 {1907).

5. Although the remedy of execution on the body of a debtor by imprison-
ment is not expressly provided for in the California codes, numsrous
statutory provisicns contemplate that execution may be Lssued against
the person of the judgment debtor in a clvil action., G8ee, eo.g.,

Code Civ, Proc, §§ 667, 682(3), 684, and 1143-1154. These statutory
provisione, combined with the provisicns for prejudgment arrest, im-
pliedly authorize body execution in cases where arrest and dball would
be available, Stewart v. Levy, 36 Cal. 159 {1868); Bavis v. Rcbinson,
10 Cal. 411 (1858).
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from @isan upon the creditor’e consent, upon the creﬁ itor's failume to

advance to the jailer money for the debtor's support or upon taking the

“"pauper's oath. nd

The provisions for arrest and bail and the arrest on execution described

ebove fall within'an exemption from the eonstitutional prohibition sgainst

lmprisoment for tie'tﬂa.'!r Court enforcement of civil process is also excepted

from the counstitutional ben on ecivil mest.a

6. The "paupar's ocath" is set out in Code of Civil Procedure Section
1248, The statutory provisions for discharge of persons impriscned
on civil process are Sections 1143-1154 of the Code of Civlil Proce-
dure. ¥For a discussion of imprisomment arnd reieape, see Callister
at 84.87 and 5 B. Witkin, California Procedure 2d Enforcement of

Judgment §§ 177-178 (1971).
7. Cal. c‘ont., Art. I, § 15:

No persca shall be imprisoned for debt in any c¢ivil action,

on mesne or final process, unlesg in cases of fraud, nor in

civil actions for torts, except in cases of wilful inJury to
psrson or property; and no person shall be lmpriscned for a

militia fine In time of peace,

8. BSee, e.g., Code Civ. Proc. § 1209 et seq. {contempt of court). Cf.
Comment, Enforcement of Divorce Decrees and Settlements b Cmt t
and Impriscmment in California, g Hastings L.J. 57 (1957); Comment,
Tnlegrated rty Settlement Agreements: Constitutional ?roblena
With the lé'? Amendment to California Civil Code Sectlon 139, ]
Santa Clara Lewyer 8% (1967); 2 The Californie Family Lawyer, Sapiro,
Enforcement and Modification of Judgments and Orders §§ 30.54~30.101

Cal. Cont. Ed. Bar 1 $ The California Family Lawyer Supplement,
Walzer, Divorce Settlement Agrecments §§ 26A.9 and 2& 17 {Cal. Cont.
Ed. Bar 1969)

See also Code Civ. Proc. §§ 238 (juror swmmons), 545 (garnishee ex-
amination), 715 (supplementary proceedings), 1097 (writ of mandats),
1105 {writ of prohidition), 1993-1904 and 2067-2070 (witness summons);
Prob. Code §§ 321 (producticn of will), 523 (attendance 2t court pro-
ceedings}, 571 (render accounting), 641 {examination), 921-922 (render
accounting).

See also Govt. Code §§ 9405~-9400 (&ontempt of Leglslature).

-3



Critical Anmalysis of Civil Arrest Provisions

T'ihile the pravision fo:?_ arrest to enforce civil process is quise proper,’
imprisoament for debt on mesne and finel process presenis numercus difficule
ties. It has -qp:@te linit;ed appuéability to certain cases lovolving fraud
and is obsclete and rareiy used. It has proved to be ineffective as &
collection remedy, and existing California lasw provides other more effec-
tive means of achieving the ends served by civil ar_rest. Civil arrest
imposes & substantial ha.fdship on defendante é.nd debtore and is more often
abused than properly used. It denies hasic due process of law to defend=
ants and providee the ancamly of imposing & eriminal consequence upon A
eivil judgment. And eivil arrest imfoaes en econcmic burden on the courts

and the public out of all rroportion to its value.

(1) Obsolete end Rarely Used

Although civil arrest once was conmonly used as a creditor's renedy,g
it is no .‘..cmge::-.:"ci It has been abolished in nearly every Jjurisdiction

9., Por detailed development of the history of civil arrest and imprison-
went, see, e.g., Note, 5 J. Juris. 239 (1861); Ford, Impriscmment for
Debt, 25 Mich. L. Rev, 2k (1926}; Freedman, yriaonment for Debt,

Z Temple L.Q. 330 {1928).

10. GSee, e.g., 5 B. Witkin, California Procedure 2d Enforcement of
Judgment § 177 (2971)("[TIhe remedy is almost never used.”);
Review of Selected 1969 Code Legislation 80 {Cal. Cont. Ed. Bar
1969)("Civil arrest is a rarely invoked provisicnal remedy . . .").

b
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except in certain extreme cases,™ and remains as & vestige of an eys whose

Jurisprudence was characterized by punitive mea.aures.l2 it is limited in

California to a small class of cases based upon frzud and remains one of

the least known remedies available.

lete.

13 Civil arrest i in egaence obso-

1k

{2) Ineffective as Collection Device

The prejudgment remedy of srrest and bail derives from the old common

iaw writ capias ad regpondendum, designed to bring the defendant within

the reach of the court's final process.15 As such, it bas no present

11,

13.-

14,

15.

At least nine jurisdictions have absolute comstituticnal prohibitiocns
against civil arrest, and at least three others have prohibited civil
arrest by statute. The remaining jurisdictions limit the use of
¢ivil arrest in any of several ways: (1) as to certain classes of
debtors, {2) if the pecuniary sum involved does not constitute a
specific minimum, (3§eas to certain theories of acticn, and (&) une

" less the court or jury, as trier of fact, arrives at a required con-

clusion, Por & full listing and discussion of these prohibitione and
limitationa, see Note, Present Status of Execution Against the Body
of the Judgment Debtor, 42 lowa L. Rev, 306, 307=3L1 (1957).

Federasl law likewlse has not been favorable to civil arrest and
imprisorment. 28 U.8.C.A. § 2007(a){1964) provides that;

A person shall not be impriscned for debt on & writ of exe-
cution or other process isaued froam a court of the United States
in any State wherein jmprisomment for debt has been abolished.

Moreover, the federal suhstantive law of bankruptcy exempts bankrupts
from arrest upon civil process..’ Bee Bankruptcy Act § 9 (11 U,8.C.A.
§ 27 (19 )); see also General Orders in Bankruptey 12(1) and 30,

"Irprisomment for debt, ms it formerly existed in England mnd in most

of the states, has become abhorrent to the gpirit of free govermment . . . ."

Calligter 75.

E. Jackscn, California Debt Collection Practice § 1.8 (Cal. Cont. Ed.
Bar'1963], Cellister 75,

See Leighton, The "Care and Feeding" of Creditors' Claims Under Cali-
fornia Procedure, 14 Hasztings L.J. 1, 17 (1962):

fAlrrest or execution of the debtor is hardly considered
a desirable weapon for the contemporary creditor.

See B8 W. Holdsworth, History of English Law 229 et seq. (2d ed. 1937).

-5
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utility aince Judgments by default may now be taken™  and, in fact, regu-
larly are taken. Moreover, physicael presence of the defendant is no longer o
essential to court Jurisdiction, which may be obteined simply by service of
17. ’

procese 1n person, by mall, or by publication in eppropriate cases. Incar-

ceration for this puwrpose im:pot helpful.

Arreat and ball has also been used by plaintiffs as & means of assuring
that any Jjudgment rendered will be satisfled since the bail set is often in
the amownt of or in excess of the plaintiff's claim,la There are other
remedies designed for pfecisely this purpose,fhowever, such as attachment ‘
of propertyl? or a tempofary restraining order and injunction to prochibit
disposition of ;ssets.go |

Imprisoument cn execution following judgment derives from the old

common law writ capiae ad satiaracieﬁdum, deslgned td'aaaure satisfaction

of a Judglent.al The remedy has proved to be almost useless as e means of

‘ 22
collecting debts. A debtor who is unable to pay will not be made more

16. See Code Civ. Proe. §§ 535, 594,
17. See Code Civ. Proc. §§ 410.10, 410.50, 415.10-B15.50.

18. See, e.g., In re Harris, 69 Cal.2d 486, 446 P.2a 148, 72 Cal. Rptr.
340 ilgaés, discussed at notes 36-38 infra, iIn which bail was aet
at $16,000, the samount of plaintiff's claim,

19. Code Civ. Proc. §§ 537-561. Randone v. Appellate Dep't, 5 Cal.3d 536,
488 P.2d 13, 96 Cal.. Rptr. 709 (1971}, ruled the procedure dbut not the
remedy unconstitutional. See Alexander, Election of Remedies and Pre-
trial Write, 9 San Diego L. Rev. 312 (1972).

21, See 8 W. Holdsworth, History of English Law 347 et seq. (2d ed. 1937).

22. BSee Ford, Imprisonment for Debt, 25 Mich. L. Rev. 24, 7 (1926); Note,
Arrests in Civil Actions, 5 Albany L.J. 243, 244 (18?2)

The order of arrest, as a means of collecting debts, is
practically valueless, The experience of practicing attorneys
will besr out the mssertlon that there are not five inatances
in a hundred in whkich the order of arrest results in the col-
lection of a debt from & party who could not be otherwise com-
pelled to pay.

B



able to pay by imprisconment; his financial positlon is not likely to lmprove
during the pericd of his incarceration. Moreover, imprisomment cammct detain
the iﬁd&gnnt debtor, who may be released by taking the pauper's ocath.

Imprisonment mey be a means of coercing the debtor to pay with concealed
property the creditor cannot reach. Bubt a much more effective means of reach-
ing concesled assets--a means that does not &léo lmpose harsh pepsliies on
innocent debtors or regulre debtors to give up exempt property in an effort
to cobtain release from p}iaon—wis available. This remedy is examination of
the debior in supplementaiy procaedings.ES Arrest of the debtor in order
to secure hia appearance in exemirations o&dered in supplementary proceedings
1s permitted, and imprisonment may be & sanction for contempt 1f the Judgment
debtor does not abide by a court ardef to enter into an underteking that he
wili not dispose of pis property during the proceedings.ah

Since the creditor has the examination available to him, and since the
debtor may obtaln his release hy oath, there is llttle to motivate a greditbr
to imprison the debtor. This ls particuleriy true since the creditor must

pay the cost of impriaonment.as As & collection device, imprisorment is

23, See Code Civ. Proc. §§ 714-723. The concept that the proper way to

: reach concealed assets is through an examination of the debtor is
not & novel idea. See, e.g., Robinsen, Aitachment of the Body, 7
Yale L.J, 295, 296 (1898); Kote, Present Statute of Execution Agalinst
the Body of the Judgment Debtor, 2 Jowa L. Rev. 306 (1957); Rote,
Arrest and Imprisomment in Civil Actions in New York, 26 N.Y.U. L,
Rev. 172, 179=-180 (1951): :

Where the plaintiff holds an unsatisfied judgment, examina-
tion of the judgment debtor in supplementary proceedings, or
garnishee execution, provides a remedy that is at lenst ag ef-
fective as that afforded by body execution.

2k, See Code Civ. Proc. § T15.

25, Bee Code Civ. Proc. § 1154,

T



thus worse than useless since the creditor will find that he has only spent _
more good money in en ineffectual effort to collect a bad claim. There
appears to be no legitimate use for arrest on execution in the debt ¢gllection
procesg. Its only possible purpose is for nulsance value as an aid to
satisfy the creditor's vengeance or desire to punish the ﬂebtar.26

Even 85 & ﬁuﬁitive device, however, imprisomment for debt 1s not
adequate., Use of penal sanctions in e¢lvil cases 1s undesirable for
several reagons. It offends besic concepts ot correctional theory by
impriscning persbns for purposesg other than réhabilitation. It offends
basic notions of penal theory by permitting an individual in his own prie -
vate action to lnvoke the ganction of the state reserved for wrongs
against soclety. And the criminal lsaw itself provides adeguate remedies
for a1l cases in which civil arrest would be available; in fact, all cases
of imprisonment for fraudulent failure to pay dedbts in California have been
predicated on & finding of eriminal liabiiity.27

(3) Procedures Subject to Abuse
Wnile designed for Jurisdictional purposes only, the remedy of arrest

and ball has been employed for other purposes by unserupulous plainrtiffs.

26. Robinson, Attachment of the Body, 7 Yale L.J. 295, 297 (1898):

Attachment of the body in civil process bas no justifi~
cation as a method of satisfying a fair claim, either in con-
tract or in tort. To shut up a man in prisom doesn't in any
degree or to any extent pay the debt or damage. In this re-
gerd it satisfies only a sense of vengeance, which should
have no place in the philosophy of Christlan jurisprudence or
Christian civilization.

27. California Constitution Revision Commission, Proposed Revision of
Article I of the California Constitution 27 {Part 1, 197L).

.



The history of pretrial civil arrest is the history or abuse and coercian.aa
The arrest is & tool to force the setitlement of dubious claims, particularly'
effectiye against the ppor and working pecple who cannot afford the expense
of contestihg a clalm and for whom detenticr even for a few days la a a;b-
stantial hardship and could mean the loss of a job. |

In eddition to the fact that the remedy of arrest and bail has no

contemporary appiication end 1s subject to abuse, jts operation in practice

28. As early as 1661, there were documented sbuses of pretrial civil de-
tention as recited in a reform statute of that year:

Whereas there 1s & great complaint of the people of this
realm, that for divers years now last past, very many of his
majesty's good subjects have been arrested upon general writs
of trespass quare clausum fregit, bills of Middlesex, latitats,
and other like writs issued ocut of the courts of king'sz bench
and cammon pleas, not expressing any perticular or certain
cause of action, and thereupon kept prisoners for a long time
for want of ball, bonds with sureties for appearances having

- been demanded in sc great sums that few or none have dared to
be security for the appearance of such persons so arrested and
imprisoned, although in truth there hath been little or no cauge
of action; and often times there are no such persone who are
named plaintiffs, but those arresis have been many times pro-
cured by malicious persons to vex and cppress the defendants,
or to force from them unreasonable and unjust compositions for
obtaining their liberty; and by such evil practices many men
have been, and are daily undone, and destroyed in their estates,
without possibility of having reparation, the actors employed
in such practices, having been {fcr the most part} poor and
lurking persons, and their acting s¢ secret, that it hath been
found very difficult to make true discoveries or proof thereof.
[13 Charles II Stat. 2, cap. 2.]

In nmore recent timee in the United 3taies, observers have docuw
mented the continuing abuse of the mrrest process. See Note, Arrests
in Civil Actions, 5 Albany L.J. 243 {1872)("However wise or judiclonus
these provisions of the code may be in and of themselves in the hands
of rapacious plaintiffs and unscrupulous lawyers, they have been turned
into instruments of oppression and extortion.™); Hughes, Arrest and Im-

risonment on Civil Process, 28 N.Y.S.B. Ass'n Rep. 151, 178 (1905}

As a rule, the motive in procuring the imprisomment of cur poor citi-
zens has either been to cbtain revenge or to extort money from them.");
Ford, Impriscnment for Debt, 25 Mich. L. Rev. 2k, 25 (1926)(civil ar-
rest apt to be used for extortion and nuisance value, to threaten and
intimidate).




has proved unduly oppressive. Due to demards of court time, plaintiffs®

applications for arrest have not been given careful scrutiny, and arrests

29

have been crdered in insppropriate cases; exorbitent ball has often.

been required;so and court congestion and delay has resulited in the incar-

ceration of persons prior to any trial for unconacionable lengthe of time.3l
Of pourse, the iﬁp}isoned defendant has his remedies for these oppressive

results of the arrest and ball system ib hie ability $o poat bail,32 or

10 obtain a reduction of-bail,33 or Lo recovér for false imprisonment or

malicious prosecuticn.jh ‘But these remedies are of little use to the poor

-

ar unsophisticated defendant.35

' 29. See 12 K.Y. Jud. Council Rep. 342 (19L6):

The judge who grants the order makes no inquiry inte the
veracity of the assertions and, before granting the order, of-
fers the defendant no cpportunity to disprove the saassertlons.

See also Note, Arrests in Civil Actions, 5 Albany L.J. 243
(1872}. A 1904 study by the Kew York County Sheriff revealed that,
cut of all ceses or prejudgment arrest and postjudgment imprison-
ment that occurred in that year, in not one was any justification

for confining the defendant found. See Hughes, Arrest and rison-
ment on Civil Process, 28 N.Y.S.B. Ads'n Rep. 151, L74-178 %19055!'

30. See Hote, Arrests in Civil Actions, 5 Albany L.J. 243 (1872).

31. In In re Harris, 69 Cal.2d LB6, 446 P.24 148, 72 Cal. Rptr. 340 (1968),
discussed at notes 36-38 infre, for exsmple, the defendent was incar-
ceratad for five weeks befure he was sble to obialn his release,

32. Code Civ. Proc. §§ 486, b97.

33. Code Civ. Proc. § 503.

34. See, e,g., Neves.v, Costa, 5 Cal. App. 111, 89 P. 860 (1507)(false
imprisonment), and Siffert v. McDowell, 103 Cal., App.2d4 373, 229
P.2d 388 (1951)(malicious prosecution).

35, In In re Harris, 69 Cal.2d 486, 446 P.2q 148, 72 cal. Rptr. 340 (1968},
discussed at notes 36-38 infra, for example, the defendant was able

to cbtain a reduction of bail and release from Impriscoment only after
his csze came by chance to the attention of the county public defender.

s 1O



Arrest on execution likewlse jis used primerily for its nuisasnce value .
~=tg threaten and intimidate the deblor and to punish him. It is also
used by creditors as a means of enlisting the aid of the penal system in
the attempt to coerce payment of s Judgment wlthout, at the same time,
being subject to liability for maliclous prosecution. And it is a means
of attempting to force peyment of a Judgment with assets that are exempt

from execution.

{k) Deprivation of Due Prccess of Law
The remedy of civil asrxrest and bail in California denles to defendants
due process of law. The Californis Supreme Court has once previously held

the arrest and ball scheme unconstitutional in In re Harris.36 The pro-

cedural defects in the scheme at that {ime were identified as a failure to
provide the defendant with an opportwnity for a hearing on the valldity of
the airest and the failure to notify the defendant of his right to apply
for a reduction of bail and to release on bail; the court alaso held that

an indigent civil defendant who is deprived of his liberty is emtitled to
counsel.37 Legisletion intended to correet these defeets in the mesne
civil arrest scheme was cnacted at the 196G Regular Session of the legisla-

ture.33

36. 69 Cal.2d 486G, bug P.2d 148, 72 Cal. Rptr. 340 (1968).

37. Por analyses of the holding in In re Harris, see 9 Cal. L. Revislion
Comm'n Reports at 110 (1969), Review of Selected 1969 Code Legisla-
tion 80 (Cal. Cont. Ed. Bar 1969), and Camment, Pue Process-~Pretrial
civil Arrest, 58 ®al. L. Rev. 178 (1970). -

38, Cal. Stats., 199, Ch, 690. BSee Review of Selected 1969 Code Legislation
80 {Cal. Cont. Ed. Bar 1969).

-11—
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Since 1968, when In re Harris was declded, the concept of due process

of law has been further developed in decisions both of the United States

Supreme Court3? and the California Supreme Court.ho

Under these decimions,
the préperty'of a defendant may not generally be seized sbseat prior notice
and an opportunity for & hearing on the probable valldity of the plaintiff's
claim. And ﬁ defendant‘e ?necessiﬁies of iife" may not be seized adsent s
Judicial detérminatian of the actual validily éf the plaintiff's claim.
Memgured by these standards, the system Qf errest and bail ae it is presently
embodied in Californis lﬁw-violaﬁes due process protections in that the
defendant is not afforded frior notice and an opportunity to be heard.

While it might be said that arrest does not amount to deprivation of a sube
stantial ﬁrqperty right, the due proceps clause &pplies with perhaps greater
b1 Depri-
vation of liberty impose§ such a severe hardship upon & defendant that it

forece to ﬁeprivationa'nf liverty than to deprivations of property.

39. BSee, e.g., Sniadach v, Family Pinance Corp., 399 U.S. 337 {1969)(pre-
judgment garnishment of wages).

40. See, e.g., Randone v. Appellate Dep't, 5 Cal.3d 536, 488 p.2d 13, 96
Cal. Rptr. 709 (1971)(prejudgment of attachment of property).

1. In re Harris is an illustration of this point. $ee also the language
of the Supreme Court of the Unlted States in Lynch v. Household Finance
Corp., u.s. (1972) (protection of civil rights statutes against
prejudgment garnishment):

[r]he dichotamy between perscnal liberties and property rights
ig a false cone. Property does not have rights. People have
rights. The right to enjoy property without unlawful depriva-
tion, no less than the right to speak or the right %o travel,
is, in truth, a “personal® right, whether the "property" in
guestion be a welfare check, & hame, or & savings account. In
fact, a fundamental interdependence exlsts between the perscual
right to liberty snd the personal right in property. Nelther
could have meaning without the other. [ U.S, at ]

In this connection, it should be noted that one of the harshest con-
sequences of civil arrest is that the defendant is deprived of the
opportunity to earn a living which is In itself a property right.

' Cf. Sniadach v. Family Finance Corp., 395 U.S8. 337 (1969)(wages a
‘special form of property).
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is analogous to deprivation of a "necessity of life” and, hence, can never
be valid prior to judgment even if the defendant were afforded prior notice
and anioppcrtunity for h:eza;-.ri::.\g.h2

Imprisonment on final process has 8lso been strongly attacked on due
process grounds.?} Although many of these-attacks ceater around the cone
cept that lmpriscoment for debt offends fundaméntal gsocial values,hh per-
haps the most commonly iterated concern is that civil arrest imposes harsh
anéd burdensome pgnalties-in cases in which the Judgment may well have been
taken in default or in which the debtor has had none of the sareguarﬁs of

: 4
a eriminal trial, suckh es burden of proof beyond a reasonable doubt. >

k2. "The fact that = procedure would pass muster under a feudal regime
does not mean it gives necegsary protection to zll property in its
modern forme." Sniadach v, Family Finance Corp., 395 U.S. 337, 340
{1969). This statement applies with ‘equal force to the system of
arrest and bail.

b3, 8ee, e.g., Rogge, A Technique for Change, 11 U,C,L.A.L. Rev, 481
{19 violates fundamental liberties); Coamment, Due Procssa-~Pretrial
Civil Arrest, 58 Cal. L. Rev. 178 (1970)(no substantial relation to
deaired object); Coement, 24 Vand, L. Rev. 621 (1971)(freedom fram ar-
bitrary process). Contrast Carter v. Lynch, 429 P.24 15% (Lth Cir.
1970)(South Carolina civil arrest statute satisfies due process of law).

4, Note, Arrests in Civil Actions, 5 Albany L.J. 2&3, 2hs (1872}, ‘says of
the civil arrest law:

Its removal from our statute books would do away with the
last remnants of the barbarous practice of imprisonment for
debt, and be s guarantee of the personal liberty of which we
B0 proudly boast.

45, See, e.g., Comment, Due Process—-Pretrial givil Arrest, 58 Cal. L.
Rev. %B (1970); Note, Present Status of Execution inst the
Body of the Judgment Debtor, U2 Jowa L. REV. 306 (1957); Note, Ar-
rest and risomment in Civil Actions in New York, 26 N.Y.U.L. Rev.
172 ilgSlE Freedman, Imprisonment for Debt, 2 Teﬂple L.Q. 330 (1928);
Parnass, risonment for Civil Obligations in Tllinois, 15 Ill. L.
Rev. 559 {1921).
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(5) Undue Economic Burden

The volume of litigation generﬁted by the system of civil arrest has
been out of all proportion to the importance of the remedy to plaintirfs.>®
The cost to the public of providing county services such as sheriffs' serv-
ices, jalling costs,hT and supplying counsel fﬁr the 1ndigent,h8 &ll for
the benefit of a private_litigant, is substantial. The expense required
of the public to maintain an obsclete and little-used gygtem is sufficient

reascn 1n itself for the repeal of the civil arrest provisions.

L6, As early as 1872, it was noted the burden of motions to vacate, for
reduction of bail, and the like upon an already overburdened court
system: '

Qur courts of civil jurisdiction are overburdened with
business; litigants are compélled, in many instances, to walt
for years to have their rights adjudicated upon. Whatever
tends to reduce the volume of litigation, or aimplify the ma-
chinery of the courts, will go far to secure the more speedy
adminlistratlion of Justice..a result greatly to be desired.
[Note, Arrests in Civil Actions, 5 Albany L.J. 243 (1872).]

The conclusicn reached by Ford, Imprisomment for Debt, 25 Mich.
L. Rev. 24, 548 (1926), after observing that the amount of litigation
over procedural pheses of civil arrest hes far overshadowed any util~
ity the remedy might have, was that, "The whole represents a large
econtmic waste."

47. The jailing cost for prejudgment arrest is borne by the county. Con-
trast Code Civ. Proc. § 1154 {creditor bound to support debtor in
jail on execution). :

48, Bee Code Civ. Proc. § S05.
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Concluslon
Practically every commentstor on the history and law of civi] arpest

has urged its nepeal.h9 ‘The Californis Constitution Revision Commission
has recomuended that the prohibltion against lmprisomment for debi be made

absolute.so In the words of Charles Evans Hughes {later Chief Justice),

uttered at the beginning of this century;sl g
' ]

Provisions of such slight utility at the best and so commonly'
perverted should be repealed without delay.

49, See, e.g., Fote, Arrests in Civil Actions, 5 Albany L.J, 243 (1872),
Rohinson, Attachment of the Body, 7 Yale L.J. 295 {1838); Hughes,
Arregt and risonment on Civil Process, 28 N.Y.S.B. Ass'n Rep.
151 (1905); Parnass, Imprisomment for Civil Obligations, 15 T11. L.

Rev. 559 (1921)

50. The Comstitution Revision Coomission hes proposed the follawing rew
vigion of Section 1%5.,0f Artiecle I:

A person may not be iﬁprisoned in & civil action for debt
or to:t, or in peacetime for a militia fine.

See Callfornla Constitution Révision Commiszsion, Proposed Revised
California Comstitution, Art. I, § 10 {Part 6, 1971).

51. Hughes, Arrest and Impriscnment on Civil Process, 28 N.Y.S8.B. Assa'n
Rep. 151, 175 11305).
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