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#39.70 kf20f72
First Supplement to Memorandum T2-35
Subject: Study 39.70 - Attachment, Garnishment, Execution {Prejudgment
Attachment Procedure--Property Exempt From Attachment)

Attached to this memorandum is a draft of Article 8 (Property Exempt
From Execution). See Exhibit I {(pink). This draft presents another attempt
to define what property shall be exempt from attachment. You will note that
Article 8 provides only the substantive standards for exemption. Articles 6
and 7 provide the procedures for applylng these standards. In this regard,
it should be noted that, where the plaintiff applies ex parte for the issu-
ance of a writ of attaclment, he must show affirmatively that the property
which he seeks to attach is subject to attachment, BSee Sections 542.030(c),
542,040, 542.060{b). After the levy, the defepdant, in turn, may claim an
exemption if he believes that the prior (ex parte) determinetion was in
error. See Section 542.010(b). Where the issuance of the writ follows a
noticed hearing, the defsndant has ap adequate opportunity to claim the
exemptions provided by Article 8 prior to any attachment. See Sections
543.030 through 543.090. In the light of these procedural provisions, we
have not aitempted to state whether certailn exemptions are or are not "auto-
matic."” The issue whether certain property mey be attached is always sub-

Ject to prior judiclel review, hence, we believe,the judicial officer need

only be informed as to what standards to apply te the facts presented to him..

Theae standards are discussed below.

Sectlon 54%.010. This section provides the basic exempticns from attach-

ment. They are based for the most part upon existing statutory exemptions
from both sttachment and execution. One issue the Commission mey wish to
consider again 'is whether, or to what extent, it .1z desirable to provide
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exemptions for attachment different from the exemptions for execution. This
is not to imply that the exemptions from execution are necessarily satisfactory
but rather that these exemptions might be revised in conjunetion with the
exemptions from attachment and that conformity, where possible, might be a
desirable goal.

Earnings. Section 690.6 presently provides in part:

690.6. (&} . . . . all of the earnings of the debtor received for
his persconsl services shall be exempt from levy of attachment without
filing 2 claim for exemption .

(b) One-half, or such greater portion as is sllowed by statute of
the United States, of the earnings of the debtor received for hie personal
services rendered at any time within 30 days next preceding the date of a
withholding by the employer under Section 682.3, shall be exempt from
execution without filing a claim for exemption . . . .

{(The Parnings Protection Iaw makes no change ip the exemption from attach-
rent. The changes mede in the exemption from execution, you are familiar with.)

At an earlier meeting, the Commission suggested that the total exemption of
earnings from attachment might be undesirable. We have, accordingly, in sub-
division {a) of Section 544.010 suggested & possible alternative. Subdivision
{a) would exempt & certain (unspecified) flat amount or such greater amount as
is exempt from execution. {Section 690.6 would be revised to provide an exemp-
tion from execution only; i.e., subdivision (a) of Section 690.6 would be
deleted or comparable changes would be mede in the Employees' Earnings Protection
Law). The alternative provided is based on a fixed dollar smount. A different
alternative could be based on time; i.e., "all earnings received [for personal
services rendered at any time) within 30 daye next preceding the levy." Or a

third, more restrictive alternative could combine the fixed smount end time

limitations. What is the Commission'’s pleasure?



We have not attempted to provide for child support or alimecny payments in
this section. We think that these would be adequately protected under Section

54, 020 if indeed an . attempt were made to attach them at all.

Bank accounts. Subdivision {b) would simply exempt a fixed amount in
every bank accoun£‘ This exemption 1s not limited to bank accounts in the
name of an individual; corporate, partinership, and other businese accounts
are afforded the same protection. Under existing law, only savings and loan
and credit union accounts are protected and even the Employees' Earnings Pro-
tection law provides only a very limited exemption ($100) for bank accounts.
The decision was made earlier that the exemption would not be an aggregate
amount. However, this decision was before we had crested the procedures now
drafted. We think it would be possible now to have an aggregate exemption,
It would, however, be leas convenlent and simple for the banks and would,
of course, provide less protection to defendants. What does the Commission
wish to do?

Household goods. Section 690.1 now mekes the following exempt:

Necessary household furnishings and appliances and wearing apparel,
ordinarily and reasconably necessary to, and personally used by, the
debtor and his resident family, including, but not limited to, one piano;
one radio and one television receliver; provisions and fuel actually pro-
vided for the debtor apd his resident family's use, sufficlient for three
menths; one shotgun and one rifle. Works of art shall not be exempt un-
less of or by the debtor and his resident family.

Subdivision {c) is based on Section 690.1 but makes some significant
changes. The drafi attempts to make clear that the exemption is limited to
personal property located at the defendent's principal plece of residence and
more importantly suggests that this exempiion be limited to an aggregate fixed
amount. The latter suggestion poses problems of valuation and the issue of

who selects which property is to be protected. These probleme can be explored
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further if you wish to cut back the present total exemption. {Section 690.1
would appear to be limited to property '"necessary” to the defendant. In fact,
however, 1t seems that the section has been applied in & manner that, for

practical purposes, makes the exemption total. BSee Independence Bank v.

Heller, 275 Cal. App.2d 84, 79 Cal. Rptrs 868 (1969). See also Comment, i

California's New Household Gpods Exemption and the Problem of Personal Account-

ability, 12 Santa Clara Lawyer 155 (1972)(Exhibit IT attached).) The draft
adds the term "personal effects" but eliminates the partial enumeration of
what is or might be exempt. Personal effects, we believe, would cover such
items as Jewelry and watches as well as perhaps guns, golf clubs, camping
equipment, musical ingtruments, and so on. The staff belleves that, if a
dellar limit is provided, a defendant should be able to protect recreational
equipment and the Comment to this sectlon would soc state. If "personal
effects" is not a broad enough term, we may wish to be more specific in the
statute. We do not, however, favor listing specific items such as shotguns
and rifles. |

Motor vehicles. Section 690.2 now makes the following exempt:

One motor vehilcle with a value not exceeding three hundred fifty
dollars ($350), over and above all liens and encumbrances on such motor
vehlcle, provided that the value of such motor vehicle shell not exceed
one thousand dollars ($1,000).

Subdivision (d) adds a sentence based on Assemblyman Murphy's AB 139%.
AB 1394 also would also increase the defendant's exempt equity to 600 dollars
and the total value of the vehicle to 1,500 ¢ollarz. The staff believes that,
even with these increases, the exemption from attachment would be too low.
If & complete exemptionfor one vehicle is not desired, we suggest something
in the area of 1,500 dollars eguity, and 6,000 dollars total value would be a

desirable exemption from attachment.
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Mobilehome. Section 690.3 now makes the following exempt:

COne house trailer in which the debtor, or the family of such
debtor, actually resides, of & value not exceeding five thousand
doliers {$5,000) over and above all liens and encumbrances on that
house trailer, provided neither such debtor nor the spouse of such
debtor bas an existing homestead as provided by Title 5 (commencing !
with Section 1237) of Part 4 of Division 2 of the Civil Code. !

Subdivision {e) picks up the following definitions from the Vehicle |
Code:
362, A “house car" is a motor vehicle originally designed, or
permanently altered, and equipped for human habiltation, or to which
& camper has been permanently attached. . .
635. A "trailler coach" is a vehicle, other than a motor vehicle,
designed for human habitation, or humen occupancy for industrisl, pro-

fessional or commercial purposes, for carrying property on iis own
structure, and for being drawn by a motor vehicle.

981"0- . L] -

(a) "Vessel" includes every description of watercraft used or
capable of belng used as a means of transportation on water, except
the following:

(1) A seaplane on the water.

(2) A watercraft specifically designed to operate on & perma- j
nently fixed course, the movement of which is restricted to or guided |
on such permanently fixed course by meens of a mechanical device on & |
fixed track or arm to which the rwatercraft is atitached or hy which

the watercraft 1s controlled, or by means of a mechanical device at-
tached to the watercraft itself.

We have placed a ten thousand dollar limitation on this exemption. It
should be noted that the comparable homesteasd exemption is 20,000 dollars for
the head of a family or & person 65 years of age or older or 10,000 dollars
for other persons. See Civil Code Section 1260. Inasmeuch as we are concerned
here with an exemption designed for the same purpose, the exempt amounts should
perhape be the same. In fact, AB 324, introduced this year would include a é
mobilehome under the definition of a homestead. One difficulty with that !
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spproach lies in the homestead recording procedure. We are dealing here with
property that 1s or can be moved around. Recording in the county where the
property is situated hardly seems satisfactory. Do you vant us to conform
the limitation in subdivision {e){and in Section 690.3) to those provided for

homesteads?

Tools of the trade. Section 690.4 now makes the followlng exempt:

To the maximum aggregete actual cash value of twe thousand five
hundred dollars {$2,500), over and above all liens and encumbrances
on such items at the time of any levy of atiachment or execution there=
ca, any combination of the following: tools, implements, instruments,
uniforms, furnishings, books, equipment, one commercial fishing boat
and net, one commercial motor vehicle reasonably necessary to and
actually used in a commercial activity, and other personal property
ordinarily and reascnably necessary to, and personally owned and used
by, the debtor exclusively in the exercise of the trade, calling, or
rrofession by which he earns his livellhood. [Emphasie added.]

Subdivision (f) differs from Section 690.4 in two significant reapects.
One, ve have elimimmted the reguirement that tools of the trade be used
exclusively in the defendant's work and two, the reguirement of personal
ownership has been substantially undercut by Sections 544.030 and Sih.04O.
See below.

Accounts receivable and inventory. Subdivision (g) has no counterpart

in the existing law. We have included it here as a focus for discussion. We
merely notethat it seems ineguitable to exempt a workman's tools but not a
storekeeper's stock in trade.

Property otherwise exempt from execution. Subdivision (h) 18 a catchall.

It embraces not only the exemptions provided in the 690 series of the Code of
Civil Procedure, but also homestesds, spendthrift trusts, and other special
exemptions provided in other codes.

Section 544.020. Thie section provides an additional claimed exemption

aveilable to & defendant upon a showing of need. It is perhaps more broad
==



than the "essential for support" provision of the Employeeé' Earnings Pro-
tection Iaw and 1s based on a phrase from Randone suggesting that "necessities”
should be exempt.

Sections 544.030 and 544.040. These sections present another approach

to the problem of exempting property owned by a8 closely-held business. Here
we permlt certain shareholders or general partners to claim the same exemp-
tions in corporate or partnership preperty that an individual defendant can
claim in property which he owns. Two points might be emphasized. The share-
holder or partner does not have to be a defendant but he must otherwise
qualify for the exemption-~e.g., as to tools of the trade, he must show that

he personally uses the exempt property. See subdivision (f) of Section 544.010.

The staff has not attempted to set forth the qualifications under Sections
544.030 and S44.0B0. That task we leave to the Commission if the basic
approach appears promising.

At the May meeting, we hope to be able to review Article 8 and put it
into satisfactory shape for lnclusion in the tentative recommendation.

Respectfully submitted,

Jack I. Horton
Assistant Bxecutive Secretary



First Supplement to
Memorandum T2~35

EXHIBIT I

Article 8. Property Exempt Prom Attachment

ﬁ_Ehh.Dlo. Property exempt from attachment
sh4.010. The following property of the defendant shall be
exempt from levy of attachment.
(a) [ ] dollars ($ ), or such greater amount as is
allowed by Section 690.6, of the earnings of the defendant received

for his persomal services.

(p) | 1 doliars ($ }, deposited in a deposit sccount,

as defined in Section [ 1, standing in a defendant's name, either

solely or otherwvise.

{c) Household furnishings, esppliances, wearing apparel, personal

effects, and provisions and fuel, [ordinarily and] reasonably necessary

to, and persongally used or procured Ffor use by, an individual defendant

and members of his household at his principal place of residence, to

the maximum aggregate actusl cash value of [ 1 dollars ($

over and above all liens and encumbrences on such property at the time

of levy.

(d) One motor vehicle with a value of [ 1 dollsre ($

over and above all liens and encumbrances on such vehicles at the time

of levy [provided that the total value of such vehicle shall not exceed

{ } dollars ($ )1. The value of such vehicle shall be the
lowest [wholesale]{retail}blue book value for a motor wvehicle of that

year and model.



§ 544.010

(e} One housecar, trailer coach, or vessel (as defined in Sec-
tions 362, 635, and 9840 of the Vehicle Code), used &s the principal
residence of an individual defendant, with a value not exceeding ten
thousand docllars {$10,000) over and above all liens and encumbrances
on such housecar, traller coach, or vessel, provided neither the defend-
ant nor his spouse has an existing homestead as provided by Title 5
( commencing with Section 1237) of Part 4 of Divieion 2 of the Civil
Code.

(f) Tools, implements, instruments, uniforms, books, egquipment,
commercial or farming vehicles, vessels, and other personal property
[ordinarily and] reasonsbly necessary tc, and personally used by an
individual defendant in the exercise of the trade, business, profession,
or agricultural pursuit by which the defendant esrns hls livelihocd to
the meximum aggregate actual cash value of [ ] dollars ($ ),
over and above all liens and encumbrances on such property at the time
of levy.

(g} Accounts receivable and inventory with an actual cash value
not exceeding [ ] dollers (% ), over and above all liens
and encumbrances on such property at the time of levy.

(h) To the extent not othersie covered by this section, all

property by rule of law exempt from execution.



§544.020. (eneral exemption of necessaries

544,020, All money and other property not otherwise exempt from
attachment which is necessary for the support of an individual defend-
ant and members of his household in the light of contemporary needs
shall be exempt from levy of attachment when a proper claim for the

same is made by the defendant [as provided in Sections 1.



§ 544.030. Claim of an individual in the property of a closely-held corpora-
tion carrying on & business or farm cperation

544.030. {a) VWhere property held in the name of a corporation
carrying on a trade, business, or farm operation is attached or sought
to be attached, an individual (whether or not a named defendant) shall
be entitled to clslm the same exempticns in such property as an individ-
wal defendant may claim as to property owned by him upon a showing that:

(1) (207] percent or more in value of the voting stock of the
corporation is [owned by himllis held in his name].

(2) The corporation has [107] or less shareholders.

(3) The corporation has [ .} or less employees.[not including
shareholders].

(4) The average annual ret earnings of the corporation is not more
than [ 1 dollars ($ ).

(b) For the purpeses of this section, the term "average anmual net
earnings" means one-half of any net earnings of the corporation, before
federal and state income taxes, during the two taxable years immediately
preceding the date of the levy, and includes any compensation paid by
the corporation to any individual qualified to claim an exemption under
this section, his spouse, or his dependents during such two-year period.

{c¢) No individuaml shall be entitled to make a claim pursuant to
this section unless the corporstion makes available its state lncome
tax records, and its financial statements and accounting records, for
gudit for confidential use to determine the eligibility of the individual

to claim an exemption.
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§ 5ub.0k0. Claim of an individuel in the property of a gualified partnership
carrying on a business or farm operation

544.040. (a) Where property held in the name of a partnership
carrying on a trade, business, or farm operation is attached or sought
to be attached, an individual genersl partner (whether or not & named
defendant} shall be entitled to claim the same exemptions in such
property as an individual defendant may claim as to property owned by
him upon a showing that:

(1)} {207) percent or more of the total capital intereet in the
partnership is [owned by him}[is held in his neme].

(2) The partnership has [10?] or less partners.

(3) The partnership has [ ] or less employees [not including
the general partners).

(4) The average annual net earnings of the partnership is not
more than [ } dollars ($ ).

{(b) For the purposes of this section, the term "average snnual
net earnings" means one-half of any net earninges of the partnership,
before federal and state income taxes, during the two taxable years
imnediately preceding the date of the levy, and includes any compensa-
tion paid by the partnership to any individual partner qualified to
claim an exemption under this section, hies spouse, or hls dependents
during such two-year period.

(¢) No individuasl sbhall be enﬁitled to make & claim pursuant to
this section unless the partnership makes available its state income
tax records, and its financiel statements and accounting records, for
audit for confidential use to determine the eligibility of the individ-

ugl to claim an exemptiion
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First Supplement to Memorandum 72-35

EXHIBTT 11
CALIFORNIA'S NEW HOUSEHOLD GOODS

EXEMPTION AND THE PROBLEM OF
PERSONAL ACCOUNTABILITY

debtor or bankrupt.!
ternedy of levying

C#lifomia is THE state in which to be
Even though the judgment creditor has the
agunst a debtor 5 pmperty, that right has

tion of the debtor's personai wealth by all

of personal property to bé exempt from
itors’ The prmc:pal exemption statutes in

sizeable amount of wealth while he remains:
creditor who is without a perfected securi

sale to warrant the costs involved.

1"‘!‘h¢hlkdthehnkmpl'b¢mpﬂnuwﬂlbe
the stats in which the case is filed. .

*The vartations In laws between the states is . 1 & debtor has a sub-
stantin]l smount of pssets, be nmay S it 1o his to move to Caltfornia and
mbﬂlhlhmmuenabeiﬂeﬂm , for that state is the most

2 *The writ of exccution must be tsued i the of the people, nealed with-
*the scal of the court, and subscribed by the clerk or , and be directed to the
to the judgment, stating

zﬂl.mble,ntmrdml.andnuninlemm
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L Property or nmnuof}odmdebm Wi
Mw.umnqdmmchoﬁmtum
out of ithe persomal property of such debtor . . . and
cannot be found, then out of his real property ...~
Supp. 1971).

¥ 1d. §3 690-690.29 (West Supp. 1971),

+ 14,

5 For cxample, Teachers' Retirement Fund deposi
{West Supp. 1971) ; property granted Lo public wse,
1969) ; depoaits in & credit union up to 31,500, Cax; Fr -
Californis Legisiator's Retirement Fund déposits,. Caz,
1966} ; California State Employer's Retirement Fund
(West 1943) ; group lifc imsurance policy psyments,
l@!S}.hnmmsodetyandfmemﬂ benefit society
(West 1955),

% The head of & Family or & person 65 years of age (or oider can deciare 3 howe-
stead to the value of $20,000 above all Hens and encumbrances on bis dwelling, and sll
other persons are aliowsd a homestend axeroption of $10,000. Car. Civ. Coos § 126001,
3) {West Supp. 1971). If a homsssiead bs not declaved by the dehtor o spouse, ane
howse trailer to & valuc of $5,000 shove al] lens and » oempt. Caz.
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its, CM.. Gov't. Cooe § 21200
t. Ins, Coom § 10213 (West
ts, Car, Ins, Cooe § 11045
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ordinarily and reasonab!y necessary to, and ers
debtor and his resident family, mc!uding bt na
o md:o and one tefevision receiver. pro .'

. months: one sholgun and one rifle. ‘Worhof
mﬂessofarbythedebtorandhis resident fa

iusthesinﬂlarpromswnwhichmthen jon 690.2.° The new
code section removes outdated and nonfun
asthespedﬂcuempuonofstds

hwisnévertbeleésinldequsu. :
Both the cld and the new code se :'.xempt“msury"

Crv. Pao. Cove § 6503 (West Sapp. 1971). Each in the debtor's family muy
keep wp to $1,000 on deposit In any state or-federai an snd Joan amocistion, Car.
Crv. Pro. Coox § 690.7 (West Supp. 1971). -

T For broader iscumions Matutes, several sound recommentds-
thons fior their see Abrahanw & Feldman, The Exemption of Wuges From

Pavr L. Rev. 153 (19%54);
Property—Propojals Jor Modernisation, 53 Kv.

L.). 456 {1964) ; Jostin, Dabior's Exempiion Lews: Time jor Moderxization, 34 lxp.
L.J. 355 (1935); King, The Buforcement of Money Jud) in Catifornda, 11 S. Caz,
L. Kev, 224 {1930); Rifkind, Archeic Exemption Laws, 3% Carar. SBJ. 320 {1061).
: ;:u.. Civ, Pro, Covx § 690.1 (West Supp, 1971).

d,

19 The older version exempted “[njecestary
belonging to the judgment debior, lm:ludiu obe re

mmmmpmd&nﬂnpdmm lnudbynymberofm
ininily, snd family portraits and their necessiry frames, provisions and fuel actually
provided for individanl or family use, sufficient for. months, and three cows and

sudlualvu.fmhpndtheirmdﬁngplp.mdiwd for sach couwn and

, table, and kitchen furmiture
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s0 as to provide maximum guidance to those responsible for their
implementation; as will be shown, judicial [interpretation may lead
to unfair results, Case holdings on the household goods exemption
provisions have generally provided for a liberal interpretation of the
section for the benefit of the debtor.™® The problem is that the
pendulym may have swung z bit too far ih the debtor's direction,
providing a result which is unsatisfactory far twe reasons. First, the
granting of excessive amounts of personal prioperty within the house-
hold goods exemption significantly reduces|the éffectiveness of the
creditor’s legal remedy to execute against the personal property of
the debtor. Second, an unfair and perhaps unconstitutional judicial
discrimination- between the rich and the pobr debtor occurs when 2
relatively wealthy debtor claims the benefits of the exemption stat-
utes. The wealthy debtor decause of kis wealth is allowed to retain
most of his personal belongings, including luxufy items, but, by
contrast, no such protection is applicable to the pourer debtor. Twa
recent holdings of a California Court of ;

demonstrate this unequal application of the [

The purpose of this comment is to distuss the shortoomings of
the newly revised household goods exemption statute and to suggest
legislation which will better accomplish the goal of protecting the

creditor’s enforcement

his legal and moral obligations by making th
remedies ineffective. R
First, the. cases of Independence Be

k- v, Heller'® and New-
_‘port National Bank v. Adair'® will be discus

. They represent the

proaches that other jurisdictions have used
A proposed revision for California’s household goods exemption
statute will follow. The proposed statute clarify the amount of
property which will be exempt from levy 23d will alleviate the need

v. Flores, 110 Cal. App. 2d Supp. 850, 243 P.2d 13¢ (1952); North British & Mercantile
ins. Co. v. Ingalls, 100 Cal. App. 147, 292 P. 678 (1830].
14 Independence Bank v, Heller, 275 Cal. App. 24 84, 79 Cal. Rptr. B68 (1969} ;
Newport Nat'l. Bank v, Adair, 2 Cal. App. 3d 2043, 83 Cal. Rptr, 1 (1969).
15 275 Cal. App. 2d 84, 79 Cil. Rptr. 868 (196%).
18 3 Cal, App. 34 1943, 83 Cal. Bptr. 1 {1969).

13 Haswell v. Parsons, i35 Cal. 266, 76 Am. Dec. 4?) (18503 ; Les Angeles Fin. Co.
}
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debtor without curtailing the effectiveness of the creditor’s legal

for judicial :nterpretauon It will provide #Aequate protection to the
remedies.

Two Lmr.am: Iwmnrnzmrmxs Didependoncr Benk 9. Hcl!er
and Newport Nationel Bank v. Adair

In Iﬂdepcndcnce Bank v, Heller " the plaintiff bank, which had
recovered a judgment of $80,889.93 against defendant Heller, was
precluded from levying execution against eertain furnishings in
Heller’s Beverly Hills apartment. The vaiue of the furnishings in
guestion was in excess of $22,000.00. Heller claimed exemption for
the property as necessary household furnishings under the provisions
of Code of Civil Procedure section 690.2." The debtor’s apartment -
was tastefully furnished with many different pieces of fumiture.

. The levy of execution was supervised by the bank’s attorney, and
under his direction, the marshal.leit a refriperator, chair, seftee,
coffee table, couch, rug, bed, bedding, a|television set, and kitchen

utensils. The seized property was inventaried and photographed and
amounted 0 about four hundred pieces.!

The bank appealed the trial court’s ctermination that the prop-
erty claimed by Heller fell within the| exemption law. The facts
were undisputed.®®

On appeal, the court recognized that there was no precedent aon
which to hold that a man who was unable to pay his debts should be
allowed to remain ensconced in'a luxuriously furnished apartment
in resisting the efforts of
his creditors to collect their debts. Neyertheless, the court upheld .
the determination of the lower court that nearly all of the property
in gquestion, which included a number of elaborately carved wood
tables, sets of china, various styles and types of drinking glasses,
and serving dishes and platters, was exempt from levy of execution.”

In so holding, the court reasoned that Heller intended to pay
the debt as soon as ke was able, and that the purchase of the ex-
empted furniture was not made for purpose of putting assets
beyond the reach of creditors. Relying on a presumption in favor of

- honest and fair dealing and against frand, the court said that it was
not incumbent upon the debtor to proye that he had honest inten-
|

17 275 Cal. App. 2d 84, 19 Cal. Rptr. 868 {[1766).
18 Cal. Stats. 1935, ch. 723, § 3, at l;b? {1935}, a5 amended, Car. Cv. Pro. Cone
§ 6901 {West Supp. 1971).
- 19 238 Cal. App. 2d at 86, 79 Cal, Rptl‘ lil 830 {1969).
20 I1d,
n id,
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tions, since the bank had introduced no evidence to show that Heller
had acted with a iraudulent purpose.®

The court mentioned that it was the nlicy of California courts
to interpret exemption statutes liberally for the benefit of the debtor,
and cited three cases as authority.® The court then said,

Heller testifed be is the son of wealthy parefits, was resred and had
Lived in an stmosphere of affluence and elegance which he has main-
tained in the furnishing of his apartment. This signifies that he is pos-
sessed of a desire to five in the midst of the £ to which he has be-
come accustomed. . . . g

B is well settied that in deciding whether furniture or wearing ap-
parei is necessary and should be exempied ipom execution the court
will consider the station in life of the owner
fortable living to which he bas bécome accusy
into section 690.2 which protects the o

_ because of their artistic and culiusal value s weil a3 the things that are
necessary for physical use. It is of common krowledge that people who
take pride in their bomes frequently fumish tb
beautiful and elegant as well as usefu) such oy seversl sets of chine of
diffecent patterns, 's variety of crystal ¢
tables 2nd chairs in excess of the number th

uimmepomm

The word 'necessary’ as used in the s should not be given
the meaning of indispensable.5*
The court said that this holding was not only for the benefit of

Helier, but for “all persons who furnish their homes in a manner far
above the average.”"** Rationalizing its new rule, the court suggested
that since “these are people who pay their.bills and will not often be
found in court, claiming exemption of their furniture, . . . the [lower]
court could not . . . restrict Heller's right [to furnish bis hqme with
luxuries] merely because he is apparently (insolvent.”** '

A judgment debtor’s status per se, laccording to the Heller
decision, should rot affect an individual’s fight to furnish his bome
in a luxurious [ashion, so Jong as the judgment creditor brings forth
no evidence to show that the debtor was attempting to put his assets
beyond the reach of ¢reditors. The court attaches very little impor-
tance to the fact of the debtor’s insolvency, but protects the debtor’s
right to add to the essentials of an adequately furnished home.

* 'This case was followed tater in the same year by another divi-
sion of the same court. Newport National Bank v. Adair™ held that

i rd. at 87, 19 Cal Rptr. at 870

3 Id. at 88, 79 Col Rptr. ot 870, See ofss coses piked note 13, supro.

24 375 Cal. App. 2¢ at 87, 70 Cal Rptr. at 851 (1669).

::- Id. at 89, 79 Cal Rptr. at 871
Id.

27 2 Cal. App. 34 1043, 83 Cal. Rptr. 1 (1969).
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.+ a judgment debtor whose furniture was appropriate to furnish a
fourteen room home in fashionable Hillsborpugh, California, which
rented for $1,250.00 per month, was exempt from levy. The debtor’s
claim of exemption stated that the furniturg was necessary within
the meaning of the statute®™ because it was used by the debtor, his
wife and family, “in their normal, usual, and customary station in
life.”® The debtor, a self-emp!oryed financial agent, had been earn-
ing between $40,000 and $30,000 per year in recent years. His home
was the base of his activities, and he occasionaily entertained
clients there, He did not, however, claim any of the furniture in
question under the tools of the {rade exemption statute.®

of living that would be reasonable for a judgment debtor rather than
the standard of living which was  enjoyed before becoming a judg-
ment debtor. The court disregarded tlus prgument, allowing the
exunptinns : :

The.court relied on Heﬂcr,“ and-on a
of the State Bar of California which had in
exemption statutes® The committee report suggested that “items
which are necessary for the care and maintenance of the debtor or
his family should be exempt regardless of their value.”®* Since the
legislature had not placed a dollar amount on the éxemption provi-
sion, the court followed the test which was get forth in Heller, that
furniture is necessary if it is appropriate to the “station in life of the
owner and the manner of comfortable living|to which he has become
accustomed.™ The court concluded by saying that “[p]laintifi’s
complaints about the alleged injustice of a 4 ivi
in luxury when he owes money should be ad
ture and not to the courts.™*

' -- rt of the committee
estigated the California

8 7 Cal App. 3d at 1045, 8 Ctl. Rptr. .-u 2 {:l }; Committee on Debtor and
Creditor, Modernisation oj Sututary Exempiions, 42

wcrkohdtheprobknoiqmdty,hom Iaﬂ
[ssue, clearly In excess of the debtor's needs, In Adalr,
fumlture sufScient to complemient u fourteen ropm

55 1d.
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EvALUATION OF THE.HELLER RATIONALE

These two cases illustrate that the exel

enacted by the legislature provides no clear

mption provision as
tandard for judicial

interpretation, The central argument in Heller*|is based neither upon
the code section itself nor upon prior case holdings, but rather upon

a new rule which the court creates to justify
is that the property of the debtor is exempt if
the debtor for an honest and forthright purpose

holding. The rule
it was purchased by
-—this is presumed—
eyond the reach of -

.and not for the purpose of placing assets b
creditors, The rule misses the point of the ¢
The intent with which the property was purc
What matters is whether the propert}r is necessa
standard of living ¥’

The court in Hellef cites several cases as a
osition that exemption statutes should be
the benefit of the debtor.’® However, these
conclusions reached by the court, as will be sh

Io Haswell 1! Parsons® the court hel

xemption provisions.
is not important.
to'maintain a basic

thorlty for the prop-
raily interpreted for

do not support the
below.

that the exemption

ived with his wife and three children in a
ing which had once been a hotel.

proceeds from a life insurance policy, which
for the debtor himself, were exempt for the
was a stranger to the indebiedness. The

heavily on Holmes v. Marshall ' which explais
the liberal interpretation of exemption statutes
debtor,**

galls holding relied
ned the policy behind
for the benefit of the

38 375 Cal App. 2d 88, 79 Cal. Rptr. 868 {1560).

37 Perfection Puint Prod. v. Johnson, 164 Cal. App. 3

"8 See cases cited, note 13, swpra,

A 33 Cal, 266, 76 Am. Dec. 480 {18060).

40 109 Cal. App. 147, 292 P. 678 (1930).

41 3145 Cal 727, 79 P 534 (1908).

12 “Statutes exempting property from execution are &na
Iic policy for the benevelent purpose of saving debtors mnd their fumilies from want
by rezsom of misfortune or improvidence. The peneral rule now is to comstrue such
statutes Iiberally, so as to carry out the intention of Lhe'Egislaturc, and the humane
purpose designated by Lhe lawmnakers.” 145 Cal. at 778-79,(79 P, at 535 {1505).

739, 330 P24 829 (1958).

k

cted on the ground of pub-
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In Los Angeles Fin. Co. v. Flores*® | he court recognized that
the word “necessary’’ could have various nings and applications
and should be applied to the facts of a case to carry out the intent
of the legislature. The court ruled against a debtor who had claimed
exemptjon of the full amount of his wages, The statute provided for
exemption of the wapes if necessary to the debtor to provide for
“the common necessaries of life” for himself and his family." The
debtor had purchased a watch on credit and had defaulted. The cred-
itor garnished his wages, applving the money to the purchase price.
The court held thai because the watch was neither necessary nor
practical for the debtor to wear in his work, his wages could not be
considered exempt -with respect to the purchase of the watch. The
court recognized that the statutes would be liberally interpreted for
the benefit of the debtor, but held that thé|debior in the present case
did not qualify for such an interpretation.’

These cases provide little authority ffor the holding in Heller
that over $22,000.00 worth of admittedly non-essential furnishings
should be exempt from levy by a judgment|creditor. Rather, they are
holdings which merely protect the debtor |from an interpretation of
the statute which would be too harsh of unfair in the individual
debtor’s case. As will be shown below, the weight of authority
- woutld support a much less generous interpretation. The cases require
that the debtor bear the burden of proofthat the items claimed for
~ exemption are necessary to his use also require that the
debtor bring himself within the spirit of the exemption laws.*" They
hold that what is exempt is often a function of the debtor’s individ-
ual station in lfe, which includes his stgtus as a debtor per se, but
not pecessarfly social status.'®*

The “station in life” test which the Heller court used was first
mentioned in Estate of Millington *® r, Millington is shallow
support for the conclusions reached by the Heller court which allow
the debtor to remain ensconced in Juxury ¢ven though insolvent.

The Millington case involves an interpretation of what is
necessary wearing apparel, and provides a helpful parallel for decid-
ing what is necessary housebold furniture. Millingion states:

© 45 110 Cal. App. 2d Sepp. 850, 243 P.id 139 (49513,

H ol Stats. 1935, ch. 723, § 20, at £970 {193%), s emended, CAL. c:v Pro. Coox
§ 690.1) (West Supp. 1971},

8 110 Cul. App. 2d Supp. at BSS, 243 P2d at 144 (1952).

4% Murphy v. Harris, 77 Cal. 194, 19 P, 377 (1888}, Sex aiso, Car. C1v. Pro. Coox
§ 650.50(3) (West Supp. 1971).

4T Bertoszl v. Swisher, 27 Cal. App. 2d 'm 745, 81 P.2d 1016, 1010 (1930},

8 Egiate of Millingten, 62 Cal. App. 498, 505, 238 P, 1022, 1025 (1923).

4% 53 Cal. App. 498, 218 P. 1022 {1923)..
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"The stalute expressly makes distinctions in the

debtor; otherwise the statute would operate
rich apd poor

The court uses a “‘station in life” test as a
ing whetber a certain article of clothing would
sary, and explains that “[i]n determining whe

considered neces
r any article of

it would seem logical to inquire whether it is r
for use in the home and in social intercourse in

!.emphuon of insolvency, but beyond this it is mot canceived that they
are smaterizl factors 82

Millington further Jimits the “station in life”" test by explaining that
“{t]he purpose of the exemption laws is to savtxclllebtors and their
~ families from want, not to enahle them to wear luxurious ornaments
at the expense of their creditors”®™ . - .

The paralie]l between the Heller case and the Millington case
is clear. Where luxurious ornaments of wearing apparel should not
be exempt, ncither should admittedly non-essentjal pieces of house-
hold furnishings. The debtor’s status as debtor
garded; the social status of the individua! beiore
is material only as evidence that he may not have purchased the
items to defraud his creditors. The purpose of the exemption laws is
. to protect the debtor from losing the necessary appurtenances of

life,* but not to maintain a lavishly furnished apartment, nor to
weat luxurious ornaments while indebted to others.

In Los Angeles Fin. Co. v, Flores a case which Heller
uses as authority for the “station in life” argument, the court states:

W Jd. st 502, 218 P. at 1023,

81 74 ' j

52 J2. at 502, 213 P at 1024 {emphasis added).

53 Jd. at S04, 1% P at 1028, S

54 Perfection Paint Prod. v. Johnson, 164 Cal. App. 2d/73%, 742, 330 P.2d 879,
831 (1658, i

88 110 Cal, App. 2d Supp. 350, 243 P.2d 139 (1952). '
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Necessary wearing apparel, as used in Code of Civil Procedure, section
$90.2, under the decisions, means necessary to the particular debtor
congidering ail circumstances—his station| in life, his particular type of
employment, etc. . . . A tuxedo may be necessary wearing apparel to
a-waiter at a 1op notch cafe, but not to a Ighorer ., . "8

‘Station in life,” then, refers to & particular need or occupation,
not to social status. This indicates that a liberal interpretation
should be given to the exemption statutes to assure that clothing
which may be of special need to a debtor in earning his living
would be exempt, but it certainly does not say that social status
should be considered so that once one has accumulated a large
quantity of luxurious furniture he therefore has a right to be un-
disturbed in his comforts, even when he is unable to pay his bills.

" Heller's furniture probably could
as necessary to his particular occupat;
interior decorator, he did not claim 3

decorators normally conduct their busines
decorated,” or often consult with clients in an office or furniture
store.”® The furnishings in the decorator’s own home would very
seldom have any relevance to the decorating problems of an individ-
usl client. : '

It might be argued that the necessary household goods ezemp-

tion should be interpreted in light of the occupational needs of the
debtor even where he does not claim the property under the specific
tools of the trade exemption. The polity of the court should rightly

be designed to protect the debtor who! demonstrates a real need for
a particular exemption. In the Hefler™ case, however, the debtor
was not in need of court protection. He was a man living in comfort,
even though insolvent. : '

The court misread the statute when it held that “[h}anging
pictures, drawings, paintings . . . are included as household furni-

ture not because they are suitable for physical use but because they
contribute to the pleasure and comfqrt of the owner and perhaps
his pride of ownership.”*™ The court to place great importance

on the assthetic and decorative adjuncis to the debtor’s condition.

- In fact, the statute provides only for the exemption of family art,

B 1, at 856, 243 P.2d at 143,

¥ Independence Bank v. Heller, 275 Cal.
0 4, ot 88, 79 Cal. Rptr. at 871, E ‘
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- of the debtor is exempt only if it is worth not

‘household furnishings would hardly be reasons
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not art per se.%' Pictures of the family or paintings done by the
debtor himself are likely to have great sentimental value and proba-
bly little commercial value. The 1970 version of the exemption
statute more clearly expresses the exemption, but it is nevertheless
discernable in the older version.** There is authority which so
holds. In Hamaker v. Heffron® the court held that oil paintings
which were not shown to be family poriraits nor pamted by a mem-
ber of the family were not exempt.

The legistature did not intend that items should be considered
necessary if they were decorative only.* Such an interpretation
would not be easy to support, as can be seen when reading other
sections of the exemption provisions. For example, the automobile
more than $1,000 and
the debtor’s equity is not greater than $350.%) The value of .com-
mercial equipment and tools of the trade exempted is limited to
$2,500.% A conclusion that the legislature intended that luxurious
furnishings should be included within the mpaning of necessary

tion provisions are read as a whole."”

The court in Heller creates an invalid dichotomy when it states,
“[t1he word ‘necessary’ as used in the statute shouid not be given

- the meaning of indispensable.”® This reasoning suggests that there

is no middle ground between luxury items and indispensable jtems.
With the exception of Helier and Adeir, the cZses mentioned above
are ample evidence that the courts can determine the amount of
property which would be reasonable under the exemption provision.

Next in its analysis the Heller court refers to a “rule” under
which the courts “give consideration’’ to the custom of some persons
to embellish their homes by “adding to the bare essentials articles
which they consider necessary to their pleasure, convenience, and
comfort.””® The court cited no authority which|would suggest that
such a rule had been recognized in the past. No court has held that
what the debtor considers necessary to his pleasure, convenience,
and comfort is necessarily controiling in determining whether certain
property is exempt. Perhaps courts might reasonably “give consid-

[P b 14 b Al _.4_...___ [

91 Cal, Stats, 1935, ch. 723, § 5, al 1967 (1938), a5 smended, Car. Crv. Pro. Cooz
§ 6503 (West Supp. 1971),

= Id.

&3 148 F.2d 981, 936 (91'.11 Cir.), cers, denied, 326 U8, 7.5'.4 (1949},

8¢ Car, Cwv, Pro. Copk § 690.1 {West Supp. 1971).

b Jd § 690.2. i

e Jd, § 6904,

o7 Id. §§ 590-5%0.29.

68 275 Cal. App. 2d at 84, 79 Cal. Rptr. at 871 (1969).

® id
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eration” to the debtor’s personal customs and habits, but certainly
the court should not be bound by them. The determination the court
must make is necessarily a subjective evaluation of what is ordinar-
ily and reasonably necessary to the use of the debtor. Mr. Heller's
furniture requirerents would more appropriately be described as
extravagant than necessary. The only case authority for the Heller
rule might bé the cases which suggest a liberal interpretation in
favor of the debtor 10 insure effective compliance with the intent of
the statute, As was shown above, however, those|cases work to avoid
hardships rather than to preserve a luxurious standard of living.™

The most disturbing aspect of the court’s new rule of recogniz-
ing this act of “adding to the bare essentials]’ is-that the court
elevates this practice to the status of a right which the court feels
obligated to protect. The court feels that “[a]ll persons who furnish
their homes in a manner far above the average'l™ would be left un-
protected without this judicial assistance. This notion of the court

" in Heller disregards the impact of the decision|on the creditor. As

precedent, this case effectively could ke used tp exempt almast all
personal property which a debtor feels hé would like to keep to re-
main comfortable. Having no fear that a creditgr might deprive him
of the comYorts and pleasures of life, the debtar becomes insulated

- from personal accountabilty for his debts. Such a diminution of the
creditor’s leverage over the debtor increases t

risk of loss. This
risk incregses the cost of credit, a cost which{is almost inevitably
passed on to the consumer. Thus, the attempt the Heller court to
protect the debtor can actually work against the debtor's best

invidious social discrimination. Innocent on its face, the holding in
reality works unfairly against the poor. Under Helier, a rich man can
keep his wealth merely by showing that he was wealthy before he
became indebted to the levying creditor. The poor man, however,
who has very little in the way of worldly s would likely lose
anything which might be inconsistent with his basic life style. A rich
man conld keep a Picasso drawing worth thousands of dollars be-
cause it brought him pleasure and was a tasteful addition to a
beautifully furnished home. A poor man, who might be an art lover
but lives in modest surroundings, would undoubtedly lose such an
extravagant possession. The drawing might actually have much more-
meaning te the poor man because of its specfal prominence in an
otherwise drab environment, but becacse:the [poor man would be

\
10 See cases cited note 13, swpra. |
T2 275 Cal, App. 2d st 88, 19 Cal. Rptr. at 872 (1969).
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question under the fourteenth amendment.’

~ The Supreme Court has recognized
discriminatory classifications based on wealth are suspect and re-
quire careful scrutiny by the Court to insure that they are not in
violation of the fourteenth amendment.™ The Court decided over
twenty years ago that a court decision gould be considered state
action and thus within the purview of the|fourteenth amemdment.™
A growing boedy of law under the egual protection clause to the
fourteenth amendment has come to treat the unequal impact of
certain state activities because of a citizen's individual wealth, or
lack of wealth, as invidicus discrimination which the amendment
forbids.™ Judgment debtors, whether rich or poor, are entitled to-
the equal protection of laws equaily enf

. and parallels the results in Heller. It directly refutes the holding in
Estate of Millington,™ a case which emphasized that the status of
judgment debtor is to be strongly considered in interpreting the
statute,™ Adair is significant only because it represents an affirma-
tion of the reasoning and the conclusions reached by the. Heller
court, '

Exemprion StarvTes: DesiGN axp Poricy

Because the statute which exempts necessary household fur-
nishings and wearing apparel, even in its newly revised form, is

72 ('aL, Civ, Pro, Copx § 6704 {West Supp. 1971}, '

3 'S Coxst. amend. XIV, § 1; Yick Wo v. Hopking, 113 U S. 356 (1885).

T4 See pgemerally Michelman, On Protecting the Poor Through the Fowrteenth
Amendment, 33 Harv, L. Rev. T {1969).

753 Sheltev v. Kracmer, 324 U5 1 (1948),

6 Note, Diserimraciins Agoinst the Poor and| the Fowrteenthk Amendment, 51
Hazrv. L. Rev. 435 €1967). This notr d'scosses recent Sunreme Court holdings invalidat-
ing state laws which eflectively denicd peor cniminai| defend ints certain state serviess,
such os reproduction of the transoii;as of their trizis) which were available to defend-
ants who had monev 13 pay the reguived fees.

77 2 Cal, App. 3d 1043, 85 Cal. Rplr. I (1969).

T8 §3 Cal. App. 408, 218 P, 1022 (1923).

% See text accoimpanying otes 53-54, rxpra.
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inadequate to preciude further holdings such as Helder and Adair,
section 690.1 of the Code of Civil Procedure®|should be rewritten
50 as 1o better eifect the legislative intent. Exemption provisions are
purely matters of Iegislative policy,® and sht:tld be written effec.
tively so as to carry out that policy, ‘

which exempt specific items,” those which give specific dollar
exemptions,® and those which combine an item description with a
dollar limitation,**

Statutes which name specific items give the greatest guidance
to the levying officer. However, they can be unworkable when they
employ broadly inclusive terms such as household goods. Specific
mention of iterns can be helpful to the sheriff, for he knows that he
cannot take the California debtor’s piano, television set, shotgun,
radio, or rifle. Those which give specific dollar exemptions are also

Exemptmn statutes in California are of thrI basic types. Those

ity but tavolve the problems of the other
retail, wholesale, or replacement value be u
the burden of assessing the value, regardiess of which standard is
- used. This type of provision allows the debtor to choose which items
he would like to claim as exempt, possibly avoiding an unfair resutt.
For example, the debtor under the tools of the trade exemption
would be allowed to pick the tools he considers t valuable to him,
~ up to the $2,500.00 limitation®

The various states have devised many approaches to achieving
the goals of the exemption statutes® The federal government has

88 Car. Crv. Pao, Coox § 690.1 {West Supp. 1971),

1 Spence v. Smith, 121 Cal. 536, 538, 53 P. 653, 654 (1808); 7a re Klemp, 119
Cal 41, 43, 50 P. 1062, 1063 (1897).

DeMmlhw, of course, o common law or inherent ri
steads, or to withhold any of their property from levy by
exernplions and the homestead provisions are an attempt on
to reconcile the rights between creditor and debtor cansistent
home for the debtor and hiy family and the basic tools or
earn & living for hia family 30 & not to become & charge upon [society.” Rifkin, Archaic
» Exempiion Laws, 39 Carxy. $B.J. 370 (1964). :

E2 Caz, Crv. Pro. Covz 3§ 690.5, §90.29 (West Supp. 1971},

B3 14§ 450.7.

M I3 §§ 690.2-.4,
. 8 “(Tihe word “value,' when not qualified by context or circumstances, has often
been defined us meaping ‘market value,' which is cot what the r could have realized
at & forced sale, but the price ke could obtain after and ample time . . . "
Wade v. Rathbun, 23 Cal. App. 2d Supp. 758, 750, 67 P.2d Y65, 765 (1937).

8 Cax. Crv. Pro, Cong § 6904 (West Supn. 1978),
1 For example, Michigan Mmits ity househobd goods exemption to a maximum of
$1,000 worth of furniture, utensils, books, and sppliances. Mice. Comr. Laws Axw.
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|
also provided exemptions for the tax debtor.*® The Internal Revenue
Code describes the property exempt from levy as necessary wearing
apparel, schoo! books for the taxpayer and his family, fuel and
provisions, and furniture and personal effects to a value of $500."
To solve the problem of valuation, the Cpde directs the Secretary or
his delegate to summon three disinterested persons who will make
the valuation.® Finally, the section prgvides that no property or
rights to property other than those which are specifically mentioned -
in the provision will be exempt."

Congress has. decided to limit the exemptions for tax debtors .
to a small and exclusive list of items, while the states have generally
taken a less severe approach. Perhaps Congress feels that the
federal government’s interest in quick and efficient settlement of tax
claims is of greater importance than the debtor’s comfort, The state
laws, on the other hand, reflect a greater concern for the individual

" debtor. The vested interest that the federal government is protecting
in its exemption provisions is missing in the state setting. Moreover,
the individual states must frequent.ly bear the heavy cost of support

for its indigents.

In general, federal and state tion provisions are less
generous than the California exemption laws. They represent a
determination on the part of the various state legisiatures and the
Congress that certain necessary items be exempt from levy.
They certainly do not indicate that debtor is to be granted
immunity from the loss of ftems which are not necessary to the
maintenance of a modest standard of living.

A RECOMMENDED STATUTE

nt exemption provision as
f Code of Civil Procedure -

In view of the inadequacy of the pr
discussed above, the following revision

§ 6005023 {1968) ; A hasic estate of 52,000 is in Virglnia, and in addition, all
necessary wearing apparel, the family Bible, and pittures, etc. Va. Cope Aww. § 34-26
(19701 ; The State of Washizgton exempts ali of wearing apparel of each member
of the lfamily, the family Lhrary 1o the extent of , and beds, bedding, and furnish-
ings to the value of $3500. Wasm. Rev. Cope ANN, 6 16.020 {Supp, 1971). Wisconsin
exempts the family Bibk, schoot books, and family [pictures; it also imits the amount
of wearing apparel to & value of 3400 and houschold) goods and cooking utensils 10 enly
$200. WisC. STAT. ANN. § 272.38 (1958). In Indiana, exemption laws are required as a
matter of constitulional law: “The privilege of the debtor 1o #njoy the neceseary coro-
forts of life, shail be recognized by wholcsome laws, exemphnq a reasonahle amount of
property from seizure or sale for the payment of a Qebt .. . " Inp. Const. art. 1 § 22.

88 twr, Rev. Copk of 1954, § 6334

LI/ R

» fd,

LI
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690.1 is suggested. The property menhoned‘below would be exempt
from execution:

690.1 Necessary Houschold Furnishings, Wearing Apparel,
Family Art

{a)} Veu:ssary household fumishings and appliances ordi-
narily and reasonably used by the debtor and his resident family,
not to exceed $2500.00 in value, Single items which would
reasonably be expected to provide a high return at an execution
sale shall not be exempt unless claimed by the debtor to be a
family keepsake. Claim for such exemption is to be made accord-
ing to the provisions of section 690.50.

arily and reasonably
not to exceed $500.00
t family. Single items
excess of $100.00 in
by the debtor to be a
is to be made accord-

(b) Necessary wearing a
used by the dehtor and his resident famil
in value for each member of the resid
such as jewelry, fur coats, and watches,
value, shall not be exempt unless clai
family keepsake. Claim for such exempti
ing to the provisions of section 690.50.

{c) Works of art shall not be exe
unless of or by the debtor or his family.
artist sells his paintings or drawings as
however, only paintings of the family

{d) The value of jtems claimed to
sured by normal market- retail price, It
value in their present condition, not by
when they were purchased. Disagreem
specific items will be resolved as provid

The above provision uses the combi
the type of items to be exempt, but limiting
dollar amount. As discussed above, this approach offers the greatest
degree of flexibility while giving adequate guidance to those respon-
sible for implementation and enforcement.| The provisions of the
present statute name the types of items to be exempt but omit a
dollar limitation. The Heller and Adair cases iHustrate the inappro-
priate results which are possible with such a statutory flaw. The
proposed section will preclude such holdings.

Since uvsed furniture and clothing seldom command the price
originally paid, most of the furnishings and|clothing of the average
debtor should be protected by the suggested provision. The expensive
individual items such as color television sets, pianos, and stereo
phonograph systems should be subject tc* execution. These are

pt within section (a)
f the debtor or family

primary occupation,
I be exempt.

exempt will be mea-

will be assessed in
acement cost or value
ts as to valuation of
in section 690.50.
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luxury items which the debtor should be ted to forgo when he

is unable to pay his bills. Basic standards|of fairness demand that -

the creditor have access to an effective legal remedy to enforce his

judgment. Precluding the exemption of luxury items can hardly be

cons1dered unfair to the debtor. ' -

The propobed statute provides an exception for the {amily keep-
sake, not presently available, which might be a valuable antique. In .
such case, the debtor may make a claim for the exemption as pro-
vided for in section 690.50.2 The burden of proof is on the debtor
to convince the court that the jtem js a ij;ly heirloom or keepsake.

An item which has been handed down through the generations shouid
rightly be exempt, even though it may possibly bring a high return
at an execution sale. An anuque purchased by an extravagant debtor

should be Eevmble

Works of art should not be leviable if they are fainily portraits
or works of the amateur family member, In all likelihood they would
provide a modest return at an executmn sale. '

other businesses would not be allowed. A
tory is leviable; so should the artist’s s

The recommended statute will not be the panacea for all exemp-
tion problems. With time, the dollar amount will possibly have to be
revalued to offer the same degree of protection. The debtor is still
required to pick and choose which items he will claim as exempt and
which items he will release to the levying pfficer for sale at auction.
The purpose of the exemption statutes is not to avoid all unpleasant-
ness which results from one's insolvency, The new section suggested
herein would, however, avoid the inequalities inherent in the present
code section. The Mr. Hellers and Mr. Adairs would be specifically
limited in the amount of personal property they might keep under
the exemption provisions, regardless of their present or past-social
status, station in life, or standard of living.

The law should Le written and enforced Lo promote maximum
fairness to both debior and creditor. The|law should not be written

\
T
92 Car, Crv. Pro. CooE § 690.50 {West Supp. 19?1)
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from the risks of enterprise. The law is rightly invoked to protect
the debtor from want due to improvidence or misfortune. However,
the law should not be invoked so as to shield [the debtor from per-
sonal accountability to his creditors while he enjoys the pleasures
and comforts of wealth that are purely apparent.

Dawic! H. Dahlen

" 50 as to protect those who lend money or e:iEld credit for profit




