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#39.70 4/18/72
Memorandum 72-35
Subject: Study 39.70 - Attachment, Garnishment, Execution {Prejudgment
Attachment Procedure)

Attached to this memorandum {Exhibit I--pink) are the draft provisions
dealing with the procedural aspects of the issuance of (1) an order suthoriz-
ing the issuance of & writ of attachment and {2) the writ itself. {(This memo-
randum supersedes Memorandum 72-25. We will not consider that memcrandum and
it may be discarded.) At the May meeting, we plan to review all these pro-
visions., However, only Artléle 5 is entirely new. The other provisions have
for the most part been considered earlier &and have been revised in sccordance
with previous Commission decisions. We hope therefore to be able to review
these provislons with some dispatch. Article 5 we will consider in some
detail. i

Attached materimls generally. Article 1 contains general provisions.

Section 537.010 defines certain terms used. We have defined "levying officer”
as indicated. However, Code of Civil Procedure Section 17(10) alsoc provides
that the term "sheriff" includes constables and mershals. Does the Commis-
sion wish to use the term "sheriff" alone in this chapter? We have retained
the term "judiclal officer." The term "magistrate" if used here in the
manner indicated would conflict with the term "magistrate” as used in Penal
Code Sections 807 and 808. Section 537.020 (new) prescribes the form and
general requirements of the affidavits referred to in subseguent articles.
Section 537.030 (new) makes nonsppealable the determinations mede pursuant
to subsequent articles. This section implements a decision mede in March.
However, you may wish to compare existing law under Sections GO4.1l, 904.2,

and 904.3. These sections state that there may be an appeal from {1) an order
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discharging or refusing to discharge an attachment, (2) an order granting
or refusing to grant an injunction, and {3) an order appointing a receiver.

Article 2 (consisting of a single section, Section 538.010) states the
types of actions in which an attachment may be issued. Article 4 prescribes
the procedure for the issuance of the order (authorizing the issuance of a
writ) following a noticed hearing on the probable validity of the plaintiff's
elaim. This is the procedure which should be used Iin most situations.

Article 4 was reviewed at the March meeting, and the revisions suggested

then have been incorporated into this draft. Article 5 prescribes the pro-
cedure for the ilssuance of the order (suthorizing the issuance of a writ)

upcn the plaintiff's ex parte application. This article is new, and we plan
to discuss 1t in detail at the May meeting (see below). Article 6 prescribes
the procedure for the issuance of the writ itself upon the plaintiff's ex parte
application. Article 6 was also reviewed at the Merch meeting, and the revi-
sions suggesfed then have been incorporated into this draft. Article T pre~
scribes the procedure for the issuance of the writ after & noticed hearing as
to whether the property sought to be levied upen is subject to attachment.

Time did not permit extended consideration of this article at the March meeting.
We have made some conforming changes in this article but, for the most part,

it is the same in substance as before. We hope to alsc review this article

in some detall at the May meeting.

Article 5. This article prescribes the procedure for the ex parte appli-
cation for an order suthorizing the issuance of a writ of sttachment. It
should be noted that this procedure is a substltute only for the noticed hear-
ing on the probable validity of the pléintiff's claim. In order to get the

writ of attachment, the plaintiff must also comply with Article 6 which deals
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with the ex parte issusnce of the writ itself. It is these provisions which
require him to show that the property he seeks to attach is subject to
attachment.

To obtain the order suthorizing the issuance of a writ, Article 5 re-
quires the plaintiff simply to file an ex parte application (Sections 541.010
and 541.020), supported by affidavit {Section 541.030). A judicial officer
is required to review the application and affidavit(s)(Section 541.050) and
~--if he finds on the basis of this review that the proper grounds exist,
that it seems more probable than not that the plaintiff will recover judgment,
and that the attachment has no improper purpcose (Section 541.050)--then he
is required to issue an order authorizing the issuance of a writ of attach-
ment upon application therefor ({Section 541.060).

This initial procedure 1s simple; the heart of this first portion lies
in Section 541.040 which restricts the use of the ex parte procedure to
circumstances where the plaintiff shows "that grest or .irTeparable injury

would result to . . . [him] if the matter were heard on notice."” This

" general requirement ig given more content in subdivision (b) of Section

541.040. The substance of paragraphs (2) and {3} of subdivision {b) is taken
from Mr. Marsh's early draft.

After the writ has been levied, the defendant should have an opportunity
to show that the plaintiff was not entitled to its issuance. (The defendant
should also, of course, be able to present a claim of exemption, but we have
incorporated the Section 690.50 procedure for this purpose. .See subdivision
(c) of Section 541.080. Compare Section 542.010(b).) We have required the
plaintiff to give notice to the defendant of this right. (Sections 541.070

and 541.080.) The defendant way then apply to the court for an order quashing
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the writ and setting aside the original order. See Section 541.090. The
Aapplication 1s made on noticed motion. No special time limits &re set so
that at least 10 days' notice must be given unless the defendant obtains
an order shortening time. {See Section 1005,) Would you prefer to provide
time limits specifically? The defendant must file affidavits in support of
his motion, and the Jjudicial officer at the hearing could perhaps be required
to make his factual determinations on the basis of these affidavits and the
other documents on file alone. See Section 541.100. Alternmatively, it
would be possible to permit the court to receive additional evidence at the
hearing or to continue the matter for the production of further evidence,
and this option is included in brackets in Section 541.100. However, if
this is permitted, we think fairness would demand that the plaintiff be
entitled to continuances and, in such event, what rellef could the defendant
obtain in the meantime? It is our feeling that, if the matter is heard only
on the documentary evidence, the plaintiff should Lo ready to carry the
burden of proof at this polnt or lose his attachment, i.e., he should not be
able to get a continuance. The defendant may have no need for a continuance
as such because we assume that he would be permitted to renew his motion on
the basis of new evidence. We suspect, however, that some provision may be
required for the teking of oral testimony at the hearing. (See Memorandum
72-31 and the Richardson case regarding the need for an oral hearing.) If
so, we should then give the plaintiff time to contest new matter raised at
the hearing and give the court dlscretion to grent scome temporary relief.

At the conclusion of the hearing, the court will either grant or deny
the motion. TIf the motion is granted, the court will meke an order quashing

the writ and so on. See Section 541.110. Should we also provide here or at
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some other point that, where the motion is granted, the defendant on a
proper showing may be awarded damages? including attorney's fees? and
punitive damages?

One further problem should be noted. The value of this procedure to
the plaintiff often lies in the immediaste seizure of property that would
ctherwise be lost to him. However, our general method of levy procedure
may not provide for seizure. See, for exsmple, Section 547.090(? ){equipment
levied upon by filing and notice}. We may be required to provide exceptions
either here or under that article for certain types of assets if exceptions
are needed. We have postponed dealing with this problem until decisions

have been made dealing wiih the method of levy generally.

*

Respectfully submitted,

Jack I. Horton
Asslstant BExecutive Secretary



Memorandum 72-35

EXHIBIT I

Sec. . Chapter 4 (commencing with Section 537.010) .is-edded

to Title 7 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER L. ATTACHMENT

Article 1. General Provisions

§ 537.010. Definitions

537.010. As used in this chapter:

(a) "Complaint" means a complaint or cross-complaint.

(b) “"Levying officer” means the sheriff, constable, or marshal to
whom a writ or arder issuped under this chapter is directed.

(e) "Judicial officer" means any judge or any commissioner or other
officer appointed by the triel court to perform the duties required by
this chapter.

(4) "Person” ineludes an individual, e corporation, & partnership
or other unincorporated association, and & public entity.

(e) "Plaintiff" means s person vho files a complaint or cross-

complaint.
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% 537.020. Affidavits; general requiremenﬁs
| 537.020. The facts stated in esch affidavit filed pursuant to
this chapter shall be set forth with particularity. Each affidavit
shall show affirmatively that the affiant, if sworn as a witness,
can testify competently to the facts stated therein. The affiant
may be a party to the actidn or any cther person having knowledge of

the feacts.

Comment. Section 537.020 provides standards for affidavite filed
pursuant to this chapter. These standards are comparable to but not as
restrictive as those provided for affidavits filed in support of or in

opposition to a motion for summary Judgment. Compare Section 437c.
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§ 537.030. Appesal

537.030. HNo appeal shall be permitted to be taken from any

order made under any of the provisions of this chaptier.



§ 537.040. Judicial Council authorized to prescribe practice and”pfécédure;
forme ;

537.040. The Judicial Council may provide by rule, not inconsistent
with this chapter, for practices and procedures in proceedings-unﬂer this
chapter. The Judicial Council shall prescribe the form of the applicé-
tions, notices, orders, and other documents required by this chapter.
Such forms shall require the Information prescribed by this chapter and

such additional information as the Judielal Councll requires.
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Article 2. Actions in Which Attachment Authorized

§ 538.010. Aetions in which attachment is authorized
| 538.010. (&) A writ of attachment may be iesued only in the
following cases:

{1) 1In an asction for the recovery of money in a fixed or reasonsbly
ascertainable amount, but not less than one thousand dollars {$1000}
exclusive of interest and attorney's fees, upon & contraét, express or
implied, including an action pursuant to Section 1692 of the Civil Code,
where the contract is not secured by a security interest upon real or
personal property or, if originally sc secured, such security interest
has been lost or the ecollateral become valueless without act of the
plaintiff.

{2) In an sction by, or on behslf of, a spouse, relative, or kindred
to enforce the liability of the other spouse, or other relative or kindred,
for the support, maintenance or care of such plaintiff.

(3) In an action by the State of California, or any other public
entity, for the collectlon of taxes due the state or-such public entity
or for the collection of any moneys due upon any obligation or pensity
imposed by law.

(4) 1In an action by the State of California, or any other
public entity, for the.recovery of funds pursuant to Secticn 11680.5 ..
of the Heelth and Safety Code, including funds on the defendant's person
at the time of his arrest which are retained in officisl custedy.

{b) An action shall be deemed an action for the recovery of money
if the relief demanded includes the payment of money even though other
forme of relief are demanded.
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Article 3.

Sections 539.010 et seg. are unassigned at this time.
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Article 4. Order Authorizing Issusnce of Writ of

Attachment After Noticeﬂ Hearing

§ 540.010. Application for order

540.010. Upon the filing of the complaint or at any time thereafter,
the plaintiff may spply for an order authorizing the issuance of & writ
of attachment pursuant to this article by filing an applicatioh for such

order with the court in which the acticn is brought.



§ 540.020. Contents of applicaticn

540.020. 'The application required by Section 540.010 shell be
executed under oath and shall include all of the following:

(a) A statement showing that one or more of the grounds specified
in Section 538.010 exist for issuance of a writ of attachment.

(b} A statement that the applicant has no information or belief
that the jindebtedness for the recovery of which an attachment is sought
has been discharged in & proceeding under the Maticnal Bankruptcy Act
or that the prosecution of an aection for its recovery bhas been stayed
in & proceeding under the National Bankruptey Act.

(c) A statement that an ettachment is not scught for a purpose
other than the recovery of the indebtednese [cleim] for which the action

is brought.



§ 540.030. Affidavits in support of epplication

540.030. The application required by Section 540.010 shall be
supported by affidavit or affidavits which satisfy the regquirements
of Section 537.020 end which together provide evidence

sufficient 1o entitle the plaintiff to s judgment in the action.



§ 540.040. FNotice to defendant

540.040., No order shall be granted under this article unless service
of process has been completed and the plaintiff has served on the defendant
at least 10 days prior to the hearing:

(a} A Notice of Application and Hearing.

{b) A copy of the application and of the affidavits in support of

the application.
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§ 540.050. Contents of Notlce of Applieation and Hearing

540.050. The "Notice of Application end Hearing” shall inform the
defendant of all of the following:

(a) The plaeintiff has spplied for an order authorizing the lssuance
of a writ of attachment and, if such order is granted, any nonexempt
property of the defendent may.be aubjett to attachment.

(v) A hearing will be ﬁeid by the judicisl officer at a place and
at a time, io be specified in the notice, to determine whether the plain-
tiff is entitled to the order; and the order will be granted if the
officer finds that the plaintiff's elsim is probably valid and the other
requirements for granting the order are established.

(¢} Either the defendant or his attorney or both of them may be
present at the hearing.

(@) If the defendent desifes at this time to c¢laim that all, or ;
portion of, his property ie exempt from attachment, he must file with
the court and serve on the plaintiff, rot later than the date set for
the hearing, & claim of exemption and supporting affidavits which satisfy
the requirements of subdivisions (b) and (c) of Section 543.050. Failure
to meke such a claim at this time will not preclude the defendsnt from
making e clsim of exemption either after the plaintiff has identified
the property he seeks to attach pursuant to Article T (commencing with
Section 543.010) or after the properﬁy has heen attached pursuant to
Article & (commencing with Section S542.010).

(e) If the defendant desires to controvert factual matier or
raigse an affirmative defenpe in oppdsition to the granting of the order,
he must file a notice of oppositicn andl supporting affidavits as required
by Section 540,060.
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§ 540.050

(£f) The heering is not held for the purpose of determining whether
the plaintiff's claim is actually valid., The determination of that
matter at the trial of the action brought by the plaintiff will not be
affected by the decision of the judicial officer at the hearing on the

application for the order.

-12-



§ 540.060. Notice of opposition by defendant; defendant’s affidevits

540.060. (&)} If the defendant desires to conirovert factual
matters or raise an affirmative defense in opposition to the granting
of the order, he shall file & notice of opposition to lssuance of the
order. Subject to subdivision (b) of Secticn 540.070, the notice shall
be filed not later than the time the metter is set for hearing. The
notice shall state the ground or grounds on which the defendant
opposes the granting of the order. The notice shall be accompanied
by affidavit or affidavits which satisfy the requirements of Section
537.020 and which together provide . evidence sufficient to
defeat the plaintiff's right to the order..

{b) FKo notice or affidevit shall be reguired if the defendant
desires to oppoee the granting of the order on the ground that the
plaintiff's application and materisls in support thereof are insufficient

on thelr face to entitle the plaintiff to the order sought.
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4§ 5&0.0?0. Readinese for hearing; continuances

540.070. (a) At the time set for the hearing, the plaintiff shall
be ready to proceed. If the plaintiff is not ready, or if he has failed
to comply with Section 5L0.04O, the judicial officer shall deny the
application for the order.

{(b) The defendant is entitled as a matier of course to one con-
tinuance for a reasonsble perlod 1if he desires it to enable him to meet
the application for the order.

(¢} 1If the defendant has filed and served on the plaintiff at least
two days prior to the hearing, the notice and effidavits referred to in
subdivision (e) of Section 540.050, or the claim and affidavits referred
to in subdivision (d) of Section 540.050, the plaintiff shall not be
entitled to any continuance on account of the defendant's copposition to
the granting of the order or the defendant's claim of execution. If the
defendant has not filed and served the documents referred to at least
twe days prior to the heariang, the court may, in itse discretion, grant
& continuance to the plaintiff to enable him to meet such cpposition cor

clainm.
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§ 540.080. Hearing

540.080. At the hearing, the judicial officer shall exemine the
spplication and affidavits in support of the application, the notice
and affidavits, if any, filed in oppoeition to the issuance of the order
and the cleiim and affidevits, if any, filed in support of a c¢laim of
exemption. If he finds there is a triable isszue of fact as to whether
the plaintiff is entitled to the crder or as to whether certain property
should be exempt, he shall hear and determine such issue. Such deter-
minetion shall he made on the beeis of the application, the notice of
opposition, the claim, the affidavits, and any additional evidence produced at
the hearing. 1If he finds that it would be inequitable to determine the issue
on the basis of such evidence, the judicial officer shall continue the hearing
for the production of additional evidence, oral or decumentary, or the
filing of other affidavits or counteraffidevits. In such case, the
Judiciel officer shall hear and determine the issue at the earliest
poselible time, allowing sufficient time to the parties for such discovery

proceedings, if any, as he deems necessary.

Comment. Cf. Code Clv. Proc. § 690.050.




§ 540.000, Issuance of crder

540.090. (a) Except as provided in subdivision (b), the judicial
officer shall grant an order authorizing the issuance of a writ of
attachment if he finds ell of the fcllowing:

(1) One or more of the grourds specified in Section 538.010 exist
for the issuance of a writ of attachment.

(2) It is more likely than not that the plaintiff will obtein a
Judgment sgainst the defendant on the elaim upon which the action is
trought .

(3) The attachment is not socught for a purpose other than the re-
covery of the indebtednees for which the action is brought.

(b) If the defendant has shown that all, or a portion of, his
property is exempt from attachment, the order authorizing the issuance

of a writ of attachment shall bte denied or limited accordingly.
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§ 540.100. Effect of order

540.100. An order authorizing the issuance of & writ of attach-
ment permits the issuance of the writ if the requirements of Article 6
(commencing with Section 51+2.010) or Article T (coumencing with Sec-

tion 543.010) are satisfied.
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§ 540.110. Effect of determinations of judicial officer
540.110. The determinations of the Judicial officer under this

erticle shall have no effect on the determination of any issues in
the action brought by the plalntiff against the defendant. The deter-
minations of the judieclal officer under this article shall not be

given in evidence nor referred to in the trial of the action.

Comment. Section 540.110 makes clear that the determinatione of the
Jjudicial officer under this article bave no effect on the determination of
the validity of the plaintiff's claim in the action he has brought againset
the defendant. The section does not, however, make inadmissible any affida-
vits filed under this article, The admisslblility of suck affidavits is

determined by the rules of evidence otherwise spplicable.
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§ 540.120., Defendant's rights at triasl of action not affected

540.120. HNeither the failure of the defendant to oppose the granting
of an order under this article nor the defendant's failure to rebut any
evidence preduced by the plaintiff in proceedings under this article
shall constitute a waiver of any defense to the action or have any effect
on the right of the defendant to produce or exclude evidence at the trial

of the action.



Articie 5. Order Authorizing Issugnce of Writ of Attachment

(in Exceptional Circumstances) on Ex Parte Application

§ 54L.010. Application for order

541.010. Upon the filing of the complaint or at asny time
thereafter, the plaintiff may apply for an order auwthorizing the
issuance of & writ of attachment pursuant to this article by fil-
ing an appilcation for such order with the court in which the

action is brought.



575h1.020. Contenta of application

541.020. The application required by Section 541.010 shall be
executed under oath and shall include 811 of the followlng:

(a} A statement showing that one or more of the grounds speci-
fied in Section 538.010 exist for issuance of & writ of attachment.

(b} A statement that the applicant has no information or belief
that the indebtedness for the recovery of which an attachment is sought
has been discharged in a procéeding under the National Bankruptcy Act
or that the prosecution of &n action for its recovery has been stayed in
a proceeding under the National Bankruptey Act.

{c) A statement that an attachment 1s not sought for a purpose
other than the recoveryof the indebtedness [cleim] for which the
action is brought.

{d) A statement showing that the requirement of Sectlion S41.040

has been satisfied.
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§ 541.030. Affidavits in support of epplication

541.030. The application required by Section 541.010 shall be
supported by affidavit or affidavits which satisfy the requirements
of Section 537.020 and which together provide evidence (&)
sufficient to entitle the plaintiff to a Judgment in the action and
(b} which show that the plaintiff would suffer great or irreparable

injury (as defined in Section 541.040) if the matter were heard on

notice.



§_5h1.0h0. Prerequisite of great or irreparable injury

541.040. {a) No order authorizing the issuance of 8 writ of
attachment shall be made pursuant to this article unless it shall
appedr [beyond a reasonable doubt] from facts shown by affidavit or by
the verified complaint that great or irreparable injury would re-
sult to the plaintiff if the matter were heard on notice.

(v) The requirement of subdivision {a) shall be satisfied if
the plaintiff makes:

(1) A showing of an immediste danger that property otherwise
subject to attachment would be lost, removed from the state, or sub-
stantlialliy impaired in valué if the matter were heard on notice.

(2) A showing that a bulk sales notice has been recorded and
published by the defendant pursuant to the provisions of Division 6
( commencing with Section 6101) of the Commercial Code; provided,

. however, that the order authorizing & writ of attachment to be
issued on such a showing shall be limited to the goods covered by the
bulk sales notice.

(3) A showing that an escrow has been opened pursuant to the
provisions of Section 240TL of the Business and Professions Code with
respect to the sale by the defendant of a liquor license; proviﬁed,
however, that the order authorizing a writ of attachment to be issued
on such & showing shall be limited to the proceeds of the sale in

e8CI0W.



§ 541.05C. Review of application; issusnce of order

541.050. {a) The judicial officer shzll examine the application
and affidavits of the plaintiff and shall grant the plaintiff an order
authorizing the issuance of a writ of attachment if he finds all of
the following:

(1) One or more of the grounds specified in Section 538.010 exist
for the  issuance of a writ of atiacheent.

{(2) It is more likely then not that the plaintiff will obtain a
Judgment agalnst the defendant on the claim upon which the sction is
brought.

(3} The attachment is not sought for a purpose other than the
recovery of the indebtednese for which the action 1s brought.

{4+) The plaintiff would suffer great or irreparable injury (as
defined in Section 541.040) if the metter were heard on notice.

[{b)‘ If the Jjudiclal officer finds that the application and affi-
davits do not satisfy the requirements of Section 541.040, he shall so
state and denial on this ground shall not preclude the plaintiff from

making application pursuant to Article 4 (commencing with Section 540.010).]
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§ 541.060. Effect of order

541.060. An order authorizing the issuance of a writ of attach-
ment permits the issuance of the writ if the requirements of Article

6 {commencing with Section 542,010) are satisfied.

Comment. Section 541.060 makes clear that the order obtained upon an
ex parte application under this article (authorizing the issuance of a writ
of attachment) permits the plaintiff also to obtaln the writ itself upon an
ex parte applicaticon. Presumably, the plaintiff will apply for both the
order and the writ et the seme time, and the provisions of this article and
Article 6 could be combined in one article except that the Article & pro-

cedure can alse be used in conjunction with a noticed hearing.
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§ 541.070. HNotice to defendant

541.070. Any order issued pursuant to this article shall [expire]
[shall be set aside] and writ of sttachment issued pursuant thereto
shall be queshed and property levied upcon released if, not later than
[__] days after the ilssuance of such order, the plaintiff hes not filed
with the court issuing the crder proof of service upon the defendant

of the following documents:

{a) A copy of the application and any affidevits in support thereof

filed pursuant to this article;
(b) A copy of the order granted pursuant to Section 541.050; and

(c) A "Notice of Issuance of Order."
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§ sh41.080. Contents of Notice of Issuance of Order

541.080. 'The "Notice of Issuance of Order" shall inform the de-
fendant of all of the following:

(&) The court upon the plaintiff's ex parte application has granted
an order authorizing the issuance of a writ of attachment.

{(b) The defendant may apply to the court on métion and upon reason-
able notice to the plaintiff for an order setting aside the ¢rder author-
izing the iesuence of a writ, quashing the writ, and releasing any
property levied upon thereunder. Such application must satisfy the
requirements of Section 541.090. )

(e) If the defendant desires to make a claim that all, or a portion
of, his property is exempt from attachment, he shall follow the procedure
set forth in Section [690.50]}. Such claim may be heard together with
the motion to set aside the order granting the issuance of the writ.

(d) The plaintiff's address within this state for the purpose of
permitting service by meil upon him of the appllieation snd supporting

affidavits referred to in Section 541.090.



§ 541.090. Defendant's application for order to quash

S541.090. {(a) Any defendent whose property has been attached pur-
suant to a writ issued pursuant to an order granted under this article
may apply for an crder quashing the writ and releasing any property
levied thersunder and setting aside the order authorizing the issuance
of such writ.

(b) Such application shall be made by filing with the court and
serving on the plaintiff a notice of motiocn. The notice shall state
the ground or grounds on which the motion is hased; The notice shall
be accompsnied by affidavit or affidavits which satisfy the reguirements
of Section 537.020 and which together provide evidence suffi-

cient to defeat the plaintiff's right to an order authorizing the issuance

of a writ.



. . garing on endant '8 WoL1on To “quas
§ 541.100. Hearing on fefendant's motion t h

541.100. At the hearing, the judicial officer shall examine the
plaintiff's original application for the order authorizing the issuance
of the writ and the affidavits in support of such application and the
defendant's notice and affidavits filed in support of his motion to
guash the writ and set aside the order suthorizing the issuance of such
writ, If he finds there is a triable issue of fact as to whether the
plaintiff is entitled to the order, he shall determine such issue on the
basis of the documents filed [and any additional evidence produced at the
hearing. If he finds that it would be inequitable to determine the issue
on the basis of such evidence, the judicial officer shall continue the hear-
ing for the production of additlonal evidence, oral or documentary, or the
filing of other affidavits or counteraffidavits. In asuch case, the judicial
officer shall hear and determine the issue at the earliest possible
time, allowing sufficient time to the parties for such discovery pro-

ceedings, if any, as he deems necessary. )



§ 541.110. Issuance of order

541.110. If the judicial officer finds that the plaintiff is not
entitled to the order, he shall set aslde the order authorizing the
issuance of the writ, and order the writ to be quashed, and any property

levied upon thereunder released [in the manner provided in Section

1.



§ 541.120. Preference for heering

541.120. If an order has been issued under Section
[preliminary protective order] and is currently in effect, any hearing
undeyr this article shall take precedence over sll other civil matters

on the calendar of that day except older watters of the same character.
Hote: This section is included at this point pending a determinaticn of

what, if any, provisions relating to a preliminary protective order will be

provided in the Commission's tentative recommendation.
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Artiecle 6. Ex Parte Issuance of Writ of Attachment

§ 542.010. Writ of attachment may be issued ex parte; effect on defendant's
right to claim exemption ' T

542.010. (a) A writ of attachment may be issued ex parte as
provided in this article by a judicial officer of the court in which
the actlon is brought.

(b} If & writ of sttachment is issued under this article, the
defendant may claim an exemption as to the property levied by following
the procedure set forth in Section 690.50. For this purpose, references
in Section 690.50 to "the debtor" shall be deemed references to the
defendant, and references in Section 690.50 to "the creditor” shall be
deemed references to the plaintiff.

(e) A cleim of exemption shall be denied if such ciaim has been
denied earlier in the action and the defendant can show no substantial

change in circumstances affecting such claim.



§ 542.020. Application for writ

542.020. Upon the filing of the complaint or at any time there-
after, the plaintiff may apply for e wrlt of attachment under this
article by filing an application with the court in which the sction
is brought. Such application may be filed at the same time as and to-
gether with an application for an order autherizing the ilssuance of
a writ of attachment pursuant to either Article 4 (commencing with

Section 540.010) or Article 5 (commencing with Section 541.010).
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§ 542.030. Contents of application

542.030. The application shall be executed under oath and shall
inciude all of the followlng:

{a) A statement that the plaintiff has been granted, or is apply-
ing for, an order suthorizing the issuance of the writ.

(b) A statement of the amount of the defendant's indebtedness
over and above all claims which would diminish the amount of the plaintiff's
recovery or,if an attachment Is sought for only a part thereof, such
pertial amount.

(¢) A description of the property sought to be attached [including

the plaintiff's estimate of its fair market value]land a statement that

the plaintiff is informed and believes that such property is not exempt

from attachment under Article _ (commencing with Section 3]



§ 542.040. Affidavits in support of application

542,040. The application shall be accompanied by affidavit or
affidavits which satisfy the requirements of Section 537.020 and
which together provide - evidence sufficlent to establish that

the property sought to be attached is subject to attachment.



§ 542.050. Time of hearing on application

542.,05C. The hearing on the application for the writ of attach-
ment ney be held:

(a) At eny time after the plaintiff has been granted an order
under either Article 4 (commencing with Section 540,010) or Article §
( commencing with Section 541.010) authorizing the issuance of the writ;
or

(b} If the plaintiff so requests, at the same time the judiecial
officer hears the plaintiff's application under eitber Article 4 (com-
mencing with Section 540.010) or Article 5 (commencing with Section

541.010) for an order euthorizing the issuance of the writ.



§ Sho osp.  Issuance of writ

552_050. At the hearing, thé Judicial officer shall review the
application and the accompanying affidavit or affidavits and shall
issue the writ of attachment, which shall specify the amount to be
secured by the attachment and the property to be levied om, if he fiﬁds
all of the following:

(a) An order authorizing the issuance of a writ of attachment has
been granted to the plaintiff pursuant to gither Article 4 (commencing

with Seection 540.010) or Article 5 (commencing with Section 541.010).

(b) The affidavits accompanying the application provide

evidence sufficilent to establish that the property sought to he attached

is subject to attechment.
(¢) The plaintiff has provided the undertaking reguired by Article

R

{commencing with Section ).



Article 7. Issuance of Writ of Attachment

After Noticed Hearing

§ 543.010. Issuance of writ of attachment after noticed hearing; effect on
defendant's right to claim exemption

5#3.010. (a) A writ of attachment may be issued after the defend-
ant has had notice and an oppeortunity to be.heard as provided in this
article by a judicial officer of the court in which the aeticn is brought.

{b) If the plaintiff complies with the provisions of this article,
the defendant's right to cleim &n exemption as té the property
gpecified in the applicetion for the writ is walved if such exemption

iz not claimed In the manner provided in this article.



§ 543.020. Application for writ

543.020. Upon the filing of the complaint or at any time thereafter,
the plaintiff may apply for e writ of attachment under this arfiale by
filing an application that meets the requirements of Section 542.030

with the court in which the action is brought.



§ 543.030. Hotice to defendant

543.030. No writ of attachment shall be issued under this article
unlese the plaintiff has served on the defendant at least 20 days prior
to the hearing:

(a) & Noticé of Application and Hearing.

(b) A copy of the application.
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§ 5k3.040. Contents of Notice of Application and Hearing

543,040, The "Notice of Application and Hearing" shall inform the
defendant of all of the following:

(a) The plaintiff has applied for & writ of attachment to attach
the property specified in the application.

(b) A hearing will be held by a judicial officer at a place and at
a time, to be specified in the notice, to determine whether the plaintiff
is entitled to the writ.

(¢) If the defendant desires to make a claim that the property
specified in the application, or a portion thereof, iz exempt from
attachment, he must file with the court and serve on the plaintiff,{hot
less than 10 days before the date set for the hearing, | g claim of exemp-
tion and supporting affidavits as required by Section 543.050. Any
claim that the property sought to be attached is exempt from attachment
must be made as provided in Section 543.050 or it shall be deemed toc be
waived.

(d) The plaintiff's address within this state for the purpose of
permitting service by mail upon him of any claim of exemption and sup-
porting affidavits referred to in subdivieion {c).

(e} PBither the defendant or his attorney or both of them mey be

present at the hearing.
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§ 5473,050. (Claim of exemption and supporting affidavit

5m3.050. {a) If the defendant opposes the lssuance of the writ
on the ground that the property specified in the application for the
writ, or a portion of such property, 1s exempt from attachment, he
shall file with the court and serve on the plaintiff, not less than 10
days before the day eet for the hearing, a claim of exemption and sup-
porting affidavits.

(b) The claim of exemption shall:

{1) Specify the property claimed to be éxempt from attachment.

{2) Specify the statute section or sections on which the defend-
ant relies for his clalm of exemption.

(3) BState the defendant's address within this state for the
purpose of permitting service by mail upon him of the counteraffidavit
referred to in Section 543.060.

(c) The claim of exemption shall be supported by affidavit

or affidavits vhich satisfy the requirements of Section 537.020 and
which together provide evidence sufficlent to establish that
the property specified in the appiication, or a portion thereof, is exempt

from attachment.
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§ 5L3.060. Plaintiff’'s counteraffidavit

543.060. (a) If the defendant files a claim of exemption as pro-
vided in Section 5&3.050 and the plaintiff desires to contest the claim
of exemption, he shell file with the court and serve on the defendant,
not 1éss than five days before the day set for the hearing, a counter-
affidavit alleging that the property is not exempt from attachment.

(b} If the defendant files a claim of exemption &s provided in
Section 543.050 and the plaintiff does not file a counteraffidavit as
provided in subdivision (&), no writ of attachment shall be issued as

to the property claimed to be exempt.



§ 543.270. Time of hearing on application

543.070. Subject to Section 543030, the hearing on the appli-
cation for the writ of sttachment may be held:

(a) At any time after the plaintiff has been grauted an order
under Article 4 {cormgneing with Section 540.010) suthorizing the
jssuance of the writ; or

(b} If the plaintiff so requests, at the same time the judiclal
officer hears the plaintiff‘s application under Article 4 (commencing
withk Section 540.010) for an order authorizing the issuance of the

writ.

ke



§ 543.080. Hearing
543.080. At the hearing, the judicial officer shall examine

the claim of exemption, the affidavits in support of the claim, and the

counteraffidavitas filed in opposition to the claim. If he finds there 1s

& triadble issue of fact as to whether certain property should e exempt, he
shall hear and determine such issue. The defendant shall have the burden of
proof whether guch property is exempt from mttachment. Such determination
shall be made on the basis of the claim, the affidavits and counteraffidavits,
and any additional evidence produced at the hearing. If he finds that it
would be inequitable to determine the issue on the basis of such evidence,
the Judicial officer shall continue the hearing for the production of addi-
tiomal evidence, ol or documentary, or the filing of other affidsvits or
oountenffidn_witl. In such case, the judieial officer shall hesr and deter=~
mine the issue at the earliest possible time [allowing sufficlent time to

the parties for gueb discoyery proceedings, if eny, as he deems necessery].
{At the conolusion of the hearing, the judicial officer shall give judgnent
dateruining whether the glaim 0f exempiion shall bg allowed er not, in whole
or in part, which judgment, shall be determinative 82 to whether such property
is or is not exempt from stiechment,)
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§ 543,090, Issuance of writ
543,090, The judicial office» shall issue the writ of attachment,

which shall specify the amount to be secured by the attachment and the
property to be levied on, if he finds all of the following:

{a) An order authorizing the issuance of a writ of attachment
has been granted to the plaintiff pursuant to Article 4 (commencing
with Sectien 540.010).

(b) The property scught to be attached, or the portion thereof
‘spec:lﬂ.ed in the writ, is subject to attachment.

{¢) The plaintif? has provided the undertaking required by

Article __ {commencing with Section ).



