
4/21/72 

Memorandum 72-34 

Subject: Study 39.80 - Attachment, Garnishment, Execution (Civil Arrest 
and Bail) 

Attached are WoO copies of a i:/lckground study and tentative recommendation 

to repeal the california law relating to arrest and bail and arrest on execu-

tion. Please mark your changes on one copy of the reco!llDendation snd return 

it to the staff at the meeting. We hope to distribute the recommendation for 

COlllllent after the ley meeting with the view to recommending legislation on the 

subject to the 1973 Legislature. Please note the letter of transmittal 

attached. 

A consitutional amendment of the sort proposed by the Constitution 

Revision Commission is not essential to the statutory changes, although if 

be essential. 

Respectfully submitted, 

Nathaniel Sterling 
Legal Counsel 
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#39·80 April 21, 1972 

STATE OF CALIFORNIA 

CALIFORNIA LAW 

REVISION COM MIS S ION 

relating to 

A'l'fACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECUTION 

Civil Arrest 

CALIFORNIA lAW REVISION COMMISSION 
School of law 

Stanford University 
Stanford, California 94305 

Important Note: This tentative recommendation is being distributed so 
that interested persons will be advised of the Commission's tentative conclu
sions and can make their views known to the Commission. Any comments sent 
to the Commission "ill be considered when the Commission determines what 
recommendation, if any, it will make to the California Legislature. It i6 
just as important to advise the Commission that you approve the tentative 
recommendation as it is to advise the Commission that you object to the ten
tative recommendation or that you believe that it needs to be revised. , 
CCV1f.ElrI.'S ON THIS TENTATIVE RECOMMENDATION SHOULD BE SENT TO THE COMMISSION NOT 
lATER THAN JULY 1, 1972. 

The Commission often substantially revises tentative recommendations as 
a result of the comments it receives. Hence this tentative recommendation 
is not necessarily the recommendation the Commission will submit to the 
Legislature. 



#39.80 

TENTATIVE 

RECOMMENDATION OF TIlE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

ATrACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECUTION 

Civil Arrest 

In contract cases involving fraud, the plaintiff may have the defend-

ant arrested on ex parte application prior to j~dgment and imprisoned 

until the defendant either posts bailor a cash deposit or demonstrates that 

the arrest was not proper. l Arrest and bail is a provisional remedy, 

avail.able only between the time the cOlDpla1nt is filed and judgment 1s' entered 

and is designed to secure the presence of the defendant until final judgment. 

However, follOWing judgment, the creditor may, if he is unable to satisfy 

the judgment from assets of the debtor, obtain execution upon the body of the 
2 

debtor in those cases in which civil arrest is available. In such a case, 

the defendant is jailed until the debt is paid although he may be discharged 

from jail upon the creditor's consent, upon the creditor's failure to advance 

money for the debtor's support to the jailer, or upon taking the "pauper's 

oath.,,3 

1. Code Civ. Prec. §§ 478-505; see also Cal. Const., Art. I § 15 and Code 
Civ. Proc. §§ 804 and 1168. The statutory scheme of arrest and bail 
is described in California Remedies for Unsecured Creditors, Callister, 
Arrest and :Bail and Arrest on Execution 75-83 (Cal. Cont. Ed. Bar 1951) 
and 2 B. Witkin, California Procedure 2d Provisional Remedies §§ 1-23 
(1910) • 

2. Code Civ. Proc. §§ 661, 682(3), and 684. For a discussion of lU'J'est on 
execution, see California Remedies far Unsecured Creditors, Callister, 
Arrest and llaU and Arrest on Execut:Lon 75, 84-87 (Cal. Cont. Ed. Bar 
1951) and 5 B. Witkin, California Procedure 2d Enforcement of Judpnt 
§§ 117-118 (1911). 

3. Code Civ. Proc. §§ 1143-1154. 
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The california Law Revision Commission recommends the repeal of those 

provisions of california law that permit civil arrest and imprisonment. The 

california ConstitutioIJ.. . Revision Commission has recommended that the prohi
bi tion against imprisonment for debt be made absolute, 4 and many cOlllllentators 

on the history and law of civil' arrest have urged its repeal. The reasons fo~ 
this recommendation are fully developed in the background st~dy and are 
summarized below. 

Civil Arrest in california is available only in certain cases involving 

fraud and is rarely used. It imposes a substantial hardship on defendants 

and debtors and is more often abused than properly used. It is ineffective 

as a collection remedy, and existing california law provides other more 

effective means of achieving the ends served by civil arrest. It is likely 

that the civil arrest procedure denies due process of law to defendants· and 

the arrest on execution procedure is anomalous in imposing a criminal conse-

quence upon a civil judgment. The requirement thst the indigent defendant be 

provided counsel at public expense imposes an economic burden on the taxpayers 

that is out of all proportion to the . value of civil arrest. The repeal of 

the civil arrest provisions would not affect the power of a court to order the 

arrest and imprisonment of a person for disobedience of its orders. 

4, california Constitution .Revision Commission, !,roposed "Revised cal1fornia 
Constitut1o~ (part 6, 1911). 

, .. 
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The Commission's recommendhtion would be effectuated b,y the enactment 

of the following measure: 

An act to amend Sections 667, 682, 684, 804, and 1014 of, to add a 

chapter heading to Title 7 of part 2 of, to add Sections ~78 

and 684.2 to, and to repeal Chapter 1 (commencing with Section 

578) of Title 7 of Part 2 of, ~pter 3 (commencing with Sec

tion 1143) of Title 3 of Part 3 of, and Section 1168 of the Code 

of Civil Procedure, and to amend Section 202 of the Government 

Code. -

The people of the State of California do enact as follows: 

Section 1. A new heading is added to Title 7 (immediately pre

ceding Section 477) of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 1. GENERAL PROVISIONS 
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Code of Civil Procedure §§ 478-505 (repealed) 

Sec. 2. Clmpter 1 (commencing with Section ~8)'of Title 7 of 

Part 2 of the Code of Civil Procedure is repealed. 

Comment. Sections 478-505, providing for arrest and bail, are 

repealed since arrest of a defendant in a civil action is no longer per-

mitted. See Code Civ. Proc. § 478 and Comment thereto. 

-4. 



Code of Civil Procedure § 478 (added) 

Sec. 3. Section 478 is added to Chapter 1 (commencing with Sec

tion 477) of Title 7 of Part 2 of the Code of Civil Procedure, to read: 

478. No person shall be arrested on mesne process in a civil 

action. 

Comment. Section 478 prohibits the arrest on mesne process of a defend

ant in a civil action. The provisional remedy of arrest and bail was pre

viously permitted in California. See former Chapter 1 (commencing with Sec

tion 478) of Title 7 of Part 2 of the Code of Civil Procedure, and Section 

15 of Alticle I of the california Constitution. See also Recommendation 

and Study Relating to Attachment, Garnishment, and Exemptions from Execu

tion: Civil Arrest, _ ~l. L. Revis.ion Comm'n Reports _ (19 ). Civil 

arrest is not available on execution. See'Code Civ. Proc. § 684.2 aDd 

Comment thereto •. 

The prohibition of prejudgment attachment of the body of the defendant 

in civil actions does not affect the power of the court to enforce its civil 

process by arrest. See, e.g., Code Civ. Proc. § 1209 et seq. (contempt of 

court). .£!.:. Comment, Enforcement of Divorce Decrees and Settlements by Con

tempt and Imprisonment in california, 9 Ha stings L. J. 57 (1957); Comment, 

Integrated Property Settlement Agreements: Constitutional Problems With the 

1967 Amendment to california Civil Code Section 139, 8 Santa Clara Lawyer 84 

(1967); 2 The California Family Lawyer, Sapiro, Enforcement and Modification of 

Judgments and Orders .§§ 30.54-30.101 (Cal. Cont. Ed. Bar 1962).; .The California 

Family Lawyer Supplement, Walzer, Divorce Settlement Agreemente §§ 26A.9 and 

26A.17 (Cal. Cont. Ed. Bar 1969). 

See also Code Civ. Froc. §§ 238. (juror s1Plllllons), 545 (garnishee examina

tion), 715 (supplementary proceedings), 1097 (writ of mandate), 1105 (writ of 
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§ 478 

prohihition), 1993-1994 and 2067-2070 (witness summons); Prob. Code §§ 321 

(production of will), 523 (attendance of court proceedings), 571 (render 

accoundng), 641 (examination), 921-922 (render accounting). 

See also Govt. Code §§ 9405-9409 (contempt of Legislature). 

-6-



Code Of Civil Procedure § 667 (amended) 

Sec. 4. Section 667 of the Code of Civil Procedure is amended 

to read: 

667. In an action to recover the possession of personal property, 

judgment for the plaintiff may be for the possession or the value there

of, in case a delivery can not be had, and damages for the detention. 

If the property has been delivered to the plaintiff, and the defendant 

claim a return thereof, judgment for the defendant may be for a return 

of the property or the value thereof, in case a return can not be had, 

and damages for taking and withholding the same. In an action on a 

contract or obligation in writing, for the direct payment of money, 

made payable in a specified kind of money or currency, judgment for the 

plaintiff, whether it be by default or after verdict, may follow the 

contract or obligation, and be made payable in the kind of money or 

currency specified therein; and in all actions for the recovery of money, 

if the plaintiff allege in his complaint that the same was understood and 

agreed by the respective parties to be payable in a specified kind of 

money or currency, and this fact is admitted by the default of the 

defendant or established by evidence, the judgment for the plaintiff 

must be made payable in the kind of money or currency so alleged in the 

complaint; and in an action against any person for the recovery of money 

received by such person in a fiduciary capacity, or to the use of 

another, judgment for the plaintiff must be made payable in the kind of 

money or currency so received by such person. 

WfteFe-'ke-aefeHaaft~-i8-e~edee'-te-aFFeS~-afta-~iesameB'-sH-'Be 

~~agmeB~J-~Ba~-fae~-mHs,-ee-s~'ea-iB-~ke-d~agMeB~~ 



§ 667 

Comment. Section 667 is amended to reflect the fact that execution 

may no longer issue against the person of the judgment debtor in a civil 

action. See Code Civ. Froe. § 684.2 and Comment thereto. 
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Code of Civil Procedure § 682 (amended) 

Sec. 5. Section 682 of the Code of Civil Procedure is amended 

to read: 

682. The writ of execution must be issued in the: name of the 

people, sealed with the seal of the court, and subscribed by the clerk 

or judge, and be directed to the sheriff, constable, or marshal, and 

it must intelligibly refer to the judgment, stating the court, the 

county, and in municipal and justice courts, the judicial district, 

where the judgment is entered, and if it be for money, the amount there-

of, and the amount actually due thereon, and if made payable in a speci-

fied kind of money or currency, as provided in Section 667, the execu-

tion must also state the kind of money or currency in which the judgment 

is payable, and must require the officer to whom it is directed to 

proceed substantially as follows: 

1. If it be against the property of the judgment debtor, it must 

require such officer to satisfy the judgment, with interest, out of the 

personal property of such debtor, or if it is against the earnings of 

such debtor, such levy shall be made in accordance with Section 682.3, 

and if sufficient personal property cannot be found, then out of his 

real property; or if the judgment be a lien upon real property, then out 

of the real property belonging to him on the day "hen the abstract of 

judgment was filed as provided in Section 674 of this code, or at any time 

thereafter. 

2. If it be against real or personal property in tbe handS of the 

personal representatives, heirs, devisees, legatees, tenants, or trustees, 

it must require such officer to satisfy the judgment, with interest, out 

of such property. 
-9-



§ 682 

3~--f€-i~-ee-agaiR6~-~Re-Fe~6eR-ef-~Re-dHa~eR~-aee~ep1-!~-~B~ 

pe~H!~e-6HeR-e€€ieep-~e-appeS~-6HeR-aee~e~-aRa-eeme!t-Rim-te-tae-daii 

e€-~Re-eeHRtY-HRt!i-Re-F8Y-~Re-jHa~R~,-w!~R-iBtepes~,-~p-ee~aleeeap@ea 

8eeePa!ftg-te-law~ 

4.. 

l:. If it be issued on a judgment made payable in a specified kind 

of money or currency, as provided in Section 667, it must also require 

such officer to satisfy the same in the kind of money or currency in 

"hich the judgment is made payable, and such officer must refuse payment 

in any other kind of money or currency; and in case of levy and sale of 

the property of the judgment debtor, he must refuse payment from any 

purchaser at such sale in any other kind of money or currency than that 

specified in the execution. Any such officer collecting money or cur

rency in the manner required by this chapter, must pay to the plaintiff 

or party entitled to recover the same, the same kind of money or cur

rency received by him, and in case of neglect or refusal to do so, he 

shall be liable on his official bond to the judgment creditor in three 

times the amount of the money so .collected. 

!i~ 

4. If it be for the delivery of the possession of real or personal 

property, it must require such officer to deliver the possession of the 

same, describing it, to the party entitled thereto, and may at the same 

time require such officer to satisfy any cost, damages, rents, or profits 

recovered by the same judgment, out of the personal property of the 

person against whom it was rendered, and the value of the property for 

which the judgment was rendered to be specified therein if a delivery 

-10-
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§ 682 

thereof cannot be had; and if sufficient personal property cannot be 

found, then out of the real property, as provided in the first sub

division of this section. 

comment. Section 682 is amended to reflect the fact that execution 

may no longer issue against the person of the judgment debtor in a civil 

action. See Code Civ. Proc. § 684.2 and Comment thereto. 
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Code of Civil Procedure § 68!~ (amended) 

Sec. 6. Section 684 of the Code of Civil Procedure is amended 

to read: 

Wh. When the judgment is for money, or the possession of 

real or personal property, the aame may be enforced by a writ of execu-

tion; aBa-U'-~Be-d\iag!lleB~-abee~-;!;Ba~-~Be-aefeB<iaB~-ee-an'es~ea,-~Re 

e~-JI!I;R;j ;Then the judgment requires the sale of property, the same nay 

be enforced by a writ reciting such judgment, or the material parts 

thereof, and directing the proper officer to execute the judgment, by 
~Bking the sale and applying the proceeds in conformity therew~th; when 
the judgment requires the perfonmnce of any other act tM~;"a:~: alloV'~r 

designated, a certified copy of the judgment nay be .sewed upon 

the party against whom the same is rendered, or upon the person or 

officer required thereby or by law to obey the same, and obedience there-

to nay be enforced by the Court. 

Comment. Section 684 is amended to reflect the fact that execution may 

no longer issue against the person of the judgment debtor in a civil action. 

See Code Civ. Proc. § 684.2 and Comment thereto. 
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Code of Civil Procedure § 684.2 (added) 

Sec. 7. Section 684.2 is added to Chapter 1 (commencing with 

Section 681) of Title 9 of Part 2 of the Code of Civil Procedure, to 

read: 

684.2. Execution shall not issue against the person of the 

judgment debtor. 

Comment. Section 684.2 prohibits the arrest and imprisonment on final 

process of a judgment debtor. The remedy of body execution was previously 

permitted in California. See former Code Civ. Proc. §§ 667, 682(3),and 684, 

and Cal. Const., Art. I, § 15. See also Recommendation and Study Relat

ing to 'Attaciunent, Garnishment, and Exemptions from Execution: Civil 

Arrest, _ CaL L. Revision Comm'q Reports _ (19 ). Nor is civil 

arz:est available prior to judgment. See Code Civ. Proe. § 478 and comment 

thereto. 

The prohibition of exeetuion on the body of a judgment debtor in civil 

actions does not affect the power of the court to enforce its civil process 

by arrest and imprisonment. See, e.g., Code Civ. Froe. § 1209 et seq. (contempt 

of court). Cf. Comment, Enforcement of Divorce Decrees and Settlements by 

Contempt and IpPrisonment in California, 9 Hastings 1.J. 57 (1957); Comment, 

Integrated Property Settlement Agreements: Constitutional Problems With the 

1967 Amendment to California Civil Code Section 139, 8 Santa Clara Lawyer 84 

(1967); 2 The California Family La''Yer, Sapiro, Enforcement and Modification 

of Judgments and OrderS §§ 30.54-30.101 (Cl!Il. Cont. Ed. Bar 1962); The California 

Family Lawyer Supplement, Walzer, Divorce Settlement Agreements §§ 26A.9 and 

26A.17 (CaL Cont. Ed. Bar 1969). 

See also Code Civ. Proc. §§-238 (juror summons), 545 (garnishee examina

tion), 715 (supplementary proceedings), 1097 (writ of mandate), 1105 (writ 

-13-



§ 684.2 

of prohibition), 1993-1994 and 2067-2070 (witness summons); Prob. Code 

§§ 321 (production of will), 523 (attendance at court proceedings), 571 

(render accounting), 641 (examination), 921-922 (render accounting). 

See also Govt. Code §§ 9405-9409 (contempt of Legislature). 
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Code of Civil Procedure § 804 (amended) 

Sec. 8. Section 804 of the Code of Civil Procedure is amended 

to read: 

804. Whenever such action is brought, the Attorney-General, in 

addition to the statement of the cause of action, may also set forth 

in the complaint the name of the person rightly entitled to the office, 

with a statement of his right thereto t-aHa-!H-s~eR-ease7-~~H-~Feef 

!Bg-te-tRe-eff!ee;-aHa-8y-MeaBs-ef-R!s-~s~~t!eB-tReFeef;-aB-eFSeF 

MSy-8e-gFSBtea-8y--.~-J~et!ee-ef-tRe-~~Feme-Se~Ft;-eF-a-J~age-ef-tRe 

maRHeF-asa-w!tR-tRe-same-effeet-asa-s~8deet-te-tRe-SaMe-Figftts-aBa 

~ia8i~ities-as-iB-etReF-eivi~-aetieBs-wke~-tke-aefeBaaHt-is-S~8deet 

Comment. Section 804, providing for arrest of the defendant in a ~ 

warranto proceeding, is amended to reflect the fact that arrest of a defend

ant in a civil action is no longer permitted. See Code Civ. Proc. § 478 and 

Comment thereto. Criminal arrest of the defendant may be available if his 

taking of public moneys was wrongful. See Penal Code § 424 et seq. 
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Code of Civil Procedure § 1014 (amended) 

Sec. 9. Section 1014 of the Code of Civil Procedure is amended to 

read: 

1014. A defendant appears in an action when he answers, demurs, 

files a notice of motion to strike, files a notice of motion to transfer 

pursuant to Section 396b, gives the plaintiff written notice of his 

appearance, or when an attorney gives notice of appearance for him. 

After appearance, a defendant or his attorney is entitled to notice of 

all subsequent proceedings of which notice is required to be given. 

Where a defendant has not appeared, service of notice or papers need not 

be made upon him aa~eaB-ae-!B-~p!seaea-#ep-W8Rt-e#-9R!~ 

Comment. Section 1014 is amended to reflect the fact that arrest of a 

defendant in a civil action is no longer permitted. See Code Civ. Proc. 

§ 478 and Comment thereto. 
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Code of Civil Procedure §§ 1143-1154 (repealed) 

Sec. 10. Chapter 3 (commencing with Section 1143) of Title 3 

of Part 3 of the Code of Civil Procedure is repealed. 

COIIIlIIent. Sections 1143-1154, providing for discharge of persons impris-

oned on civil process, are repealed since execution may no longer issue against 

the person of the judgment debtor in a civil action. See Code Civ. Proc. 

§ 684.2 and Comment thereto. 

These sections also provided a remedy for a person imprisoned for con-

tempt of court for failure to pay court-ordered support. See,!!..:.S.:., Ellery 

v. Superior Court, 25 Cal. App. 2d 222, 77 P. 2d 280 (1938). Even though the 

imprisonment for civil contempt may have been lawful initially under Code 

of Civil Procedure Section 1219, the subsequent inability to comply with 

the court order is ground for discharge from imprisonment. See,!!..:.S.:., ~ 

Wilson, 75 Cal. 580, 17 P. 698 (1888). Although it has been stated that a 

person entitled to release because of his subsequent inability to comply must 

apply for discharge under the statutory procedure (Ex parte Levin, 191 CaL 

207, 215 P. 90S (1923); In re Brune, 113 Cal. App. 254, 298p. 80 (1931)), 

this rule is predicated on an exhaustion or remedies concept. The statutory 

procedure was simply an alternative means of discharge, and release on 

habeas corpus for subsequent inability to comply is also available. ~ 

In re Johnson, 92 Cal. App.2d 467, 207 P.2d 123 (1949). 

Repeal of Sections 1143-1154 will not affect the ability of a person 

imprisoned for civil contempt to obtain his release upon a subsequent inability 

to comply with the court order. The writ of habeas corJ;lus is available in 

such a contingency. Penal Code §§ 1485 and 1487(2). As under the prior 

provisions, the prisoner may obtain his release on habeas corpus following 

-17-



summary procedures for court hearing. Penal Code § 1484. And, as under the 

prior provisions, once discharged, a person may not be again imprisoned for 

the prior obligation. Penal Code § 1496; ~ Ex parte Batchelder, 96 Cal. 

233, 31 P. 45 (1892). 
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Code of Civil Procedure § 1168 (repealed) 

Sec. 11. Section 1168 of the Code of Civil Procedure 1s repealed. 

1192~--I~-~Be-ee~la~a~-~~e8ea~e.-e8~ael~BBee1-~e-~Be-Ba~iB~ae~ieB 

e~-~ke-d~e1-fpa~y-~epee1-ep-vieleBeey-ia-~ke-ea~F;Y-ep-Qe.aiBepy-aRQ 

~ka~-~ke-~esBesBi&B-kelQ-is-~law#til1-ke-~-make-aR-e~QeP-#ep-~Be 

8Ppes~-e#-.ke-Qe#eBQaB~~ 

Comment. Section 1168, providing for arrest of the defendant in an 

unlawful detainer proceeding, is repealed since arrest of a defendant in 

a civil action is no longer permitted. See Gode Civ. Proc. § 478 and 

Comment thereto. 
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Government Code § 202 (amended) 

Sec. 12. Section 202 of the Government Code is amended to read: 

202. The State may imprison or confine for: 

(a) The protection of the public peace or health or of individual 

life or safety. 

(b) The purpose of enforcing civil pemeaies process • 

Comment. Section 202 is amended to avoid the implication that arrest 

and imprisonment is a remedy available to individuals in private civil actions. 

Arrest of a defendant in a civil action and execution against the person of a 

judgment debtor in a civil action are no longer permitted. See Code Civ. Proc. 

§§ 478 and 684.2. Civil arrest may be used as a means to enforce the process 

of the court, however. See,~, Code Civ. Proc. § 1209 et seq. (contempt 

of court). Cf. Comment, Enforcement of Divorce Decrees and Settlements by 

Contempt and Imprisonment in California, 9 Hastings 1 • .1. 57 (1957); Comment, 

Integrated Property Settlement Agreements: C.onstitutional Problems With the 

1967 Amendment to California Civil Code Section 139, 8 Santa Clara Lawyer 84 

(1967); 2 The California Family Lawyer, Sapiro, Enforcement and Modification of 

Judgments and Ord@rs §§ 30.54-30.101 (Cal. Cont. Ed. Bar 1962); The California 

Family Lawyer Supplement, Walzer, Divorce Settlement Agreements, §§ 2M. 9 and 
2M.17 (Cal. Cont. Ed. Bar 1969). 

See also Code Clv. Proc. §§ 2}8 (juror summons), 545 (garnishee exam-

ination), 715 (supplementary proceedings), 1097 (writ of mandate), 1105 (writ 

of prohibition), 1993-1994 and 2067-2070 (Witness summons); Frob. COde 

§§ 321 (production of will), 523 (attendance at court proceedings), 571 (render 

accounting), 641 (examination), 921-922 (render accounting). 

See also Govt. Code §§ 9405-9409 (contempt of Legislature). 
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STUDY REIATING TO CIVIL ARREST IN CALIFORNlA* 

*This study was prepared for the California Law Revision Commission 

by Nathaniel Sterling of the Commission t s staff. No part of this study 

may be published without prior written consent of the Commission. 

The Commission assumes no responsibility for any statement made in 

this study, and no statement in this study is to be attributed to the 

Commis81on. The CODIIIission's action will be reflected in its own recom

mendation which will be separate and distinct from this study. The Com

mission should not be considered as having made a recommendation on a 

particular subject until the final recommendatiOD of the CODIIIission on 

that subject has been submitted to the Legislature. 

Copies of this study are furnished to interested persons solell for 

the purpose of giving the Commission the benefit of the views of Buch 

pereons, and the study should not be used fQr any other RUl'ROse at tbis 

time. 
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S'1'UDI RELA.TIHG TO CIVIL ARRBSr II CALIFCIUIIA 

Natballiel sterl1Dg* 

Calif'CIZ'Ilia Law ot Civil Arre.t 

4/~/72,. 

, , . 1 
In CalltClZ'llia, in certain cla •• es ot ciVil case., tbe pl&iIltitt ~ 

bave tlIe ~eDdal1t arrested on ex parte appl1cat1oll. prior to Judpeut and 

* B.A. 1967. t1Diverslty'of CeUtornia at Berkeley; J.D. 1970. Uai.)"er81ty 
of CeUtomi& at Davis •. lielllb.r of ttteleplstatt of' the calitOra1a 
Law Revi.ion COIIIIi.siOa. JllUer ot"t!J.e Cali.torD1a Jar. . 

This study va. prepared by the author tcprovide the CaUtO!'ll1. 
Law Rena1011 COIIIIi.a1011 with backgrOWad intomatiOli to Udat it in 
it. ·.tUd,y of'att&'!iblieilt, pziIlie.iell!tj aDd uaptiOll. 1'rc. .acutt .. 
U7 coaclll81(1l., ap1il1one, or. Mca..tiea. cOlltala'cnW"1a are 
eut:tre17 theft otthe author and do not nece"&1'117 ",H .. at or 
reflect the neve of the C&l1t01'l11a loU Revia10a Clcaat .. t(ll or 1ta 

. iDdlvic!.~ _ber..' . 

1. Cocle of' Civil Proe.dare SectiOll 479 authorise. the u .. of the pro
v1ai'0IIIl. ~ at arrest and bail 1a the tol10111nsca .. s. U1"~. 
of Rich 1 •• 1Ifi'1cient {~ v •. ..,.riln' eout:t. ", Clal.24 611, 
284 7.2d 1 (1955»: ,' .. ' .. . ". ". .' 

Ca) IDe actlOli tor the reco.,.ry of lIODey (Il • contract wbeJ1 
tile detenc!ut is about to depe.rt tr~ the .tate with 1atelltto de
haa hi. cl'edi~ (ue ID." Ca,ple., 26 Cel. App. 786, 11tS P. 
795 (1915». . . 

(b) In anactiOll tor a tine or penalty, or.oney or PZ'q)erty 
.. bez.zl.ed or trau4ule.t1y converted to· his on use by & public otticer 
or iuI7 other person lna tiduC1arycapaclty. or tor.t.c0a4uct or 

. De£lect 111 ottic. or ill. a prote.s1C81&l ellP1C1(J11U.t, or tor • 1f11ltul 
noletion at duty. .. 

(c) III e action to recover the pO .... 81011 of pers_l Pl'OP
erty 1U!JlIstly deteiDed, whe. the prcperty or BIlJ part of it ba. beea 
cOllcealed. raove~ or disposed of to prevellt it. be1Bg t0a4 or tab. 
by the Iheritt. 

(d) WheJ1 the def'ellde.nt fraudulelltly 1aclU"l'fld the ob1iptiCD on 
lIbich the &CU(Il is brougbt or hau4uleJ1tly _e.led or diapoeecl 
of tile property tor the recovery of which the actiQll is 1n'oa&IIt ( ... 
Ill" ...... ,34 Cal. App.263. 167 p.l94 (l947)). 

-1-

, 



, 

iJrFisoned until the def'endaDt poets bail or lllllkes a c&eh depoIIit or 

dooIllJtrates that the arrest was not proper. 2 Th1s device of' arrest and 

bail is a prort.iOllal reJleClyonl¥ •• _1lable between the tiM the caoip1dnt 

18 tUed and J''''SI'''''t is entered,3 designed to 'secure the p:reaence of' the 

defendant until. f1Dal j"ilpent. 
4 

Pollavills judglllent. the creditor ..:'I. it be 18 unable to sat1aty the 

Judpent traa as.ets ot the debtor, obtain execution upon tbe body of' the 

debtor in those cases in which arrest is avaUable.5 Iu .uch • case, the 

debtor is iJrFisoned until the debt is paid althoush he IIIQ" be diicbarpd 

(e) WIlen the defendant ha. l"UIovsd or dlspoaed of' htl Propert7 
or tI abOllt to do .0 with lllte,nt to detrattd his creditor •• 

In additllJ1l,Code of' Civil Procedure Section 804 authon ... 
pretrial arre8t in-,q.uo VlU'l'I.tlto proceed1D8:. (caapare lubdbidon 
(b) of' Section 479) , and COde otChil Procedure Sectis 1168 au
thorise. pretrial arre.tiJI unlaml detainer procee4iB&. (c~ 
lubdiYision (c) of' Section 479). " . 

2. 1'b.e prOY·i81onll relaUns to arre8t and bail are clIDtained in Code of' 
Ciyil Procedure Sections 478-505. !be 8tatutor,y .~ i.· ... cribed 
in .cae detail in Calitoruia . Rnec!,iel tor UDlllcured Credl~, Calli.ter. 
Arrest and Bail and Arren OIl lD~tl_75-83 (cal. coot. M. Iar ~1) 
(beteiiiJter cited as CaUister)d in 2 B. Vitkill. California Proce
dure 2d Provi.iOD&l Relledi..SS 7-23 (1970). 

3. Bee IX~ Cohen, 6 Cal. 318 (1.856). and HittlOl!l v.Staaieb. a.. 
Cal. pp. 34, 258 P. 405 (1927). . 

4. See lI&v1a v.loblll.<*I. 10 Cal. 411 (l.858); ,Carra41na Y. ~. 
75 Cal. App.2d 775. 171 P.2d 911 (19i16); b1lbt v. C.n~ 5 Cal. 
App. 296. 90 P. 145 (1907). ." 

5. AlthOU8h the .raed7 of' eDcution on the boc17 of' a debtor »7 UIprl_
.. nt 11 not e.x;pren17 provided tor in the Calltoruia code., D .. rou 
ltatutOl'7 provision. coatemplate tltat execlItioa ~. bs issllll4 ap1DtIt 
the per.on of' the jlldpeut debtor in a ci"il actiOli.. See'!.:l:.. 
Code Ciy. Proc. IS 667. 682(3)'. 684, and llIj3-1154. Theae .tatlltor,r 
pr01l'1aion., c~bined with the prods1oas tor prejadpeat arre.t. 111-
pliedly authorize body eDcQtiOll 1ll case. were arrellt and baU would 
ba available. ,Stewart v. Le"1.. 36 Cal. 159 (l868); lIavi. y. llobln'\iIIl. 
10 Cal. 411 (1858). . 
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fraa JrlBal upon the creditor's consent, upon the cred ttor's faiJ_ to 

advance to the Jailer lIOIley tor the debtor's support, or upon tek1ns the 

"pauper's 'oath. "6 

'!'he provisions for arrest and bail and the arrest on execution: described ' 

above fall vithin'1!J1 e~ion from the eon.t1tutiOll&l prohibitiOl1 ... blt 

1IIpriscmment tor debt. 7 ' Court enforcement ot civil procels is aleo excepted 
, , ' . 8 

from the constitutional MIl on civil arrest. 

6. 1'I:Ie "pauper's oath" 1a set out in Code of Civil Procedure Section 
1248. The statutory provisions tor discharge of persons iJlpr1soned 
on civil process are Sections 1143-1154 of the Code ot Civil Proce
dure. For a d1scu8111on at ilIIpr1sODllleIlt and release, see CalUlter 
at 84-87 and 5 B; Witkin, California Procedure 2d Intorc_nt ot 
Judpent SS 177-178 (1971). ' 

7.' Cal. Coillt., Art. I, i 15: 

10 perl on shall be t.prisoned for debt in any' civil actioa, 
on melns or final procelB, una',. 1D case I at fraud, nor in 
civil actions for torts, except in cases of wilful 1n3ury to 
person or property; 'and no p.rl!loa lhall be 1IIprisoned tor a 
lI11i tia fine in t 1IIIe of peace. 

8. ,See • .!.:.i.:., Code, Civ. Proc. 5 1209 et' .eq. (contempt of court). r:f. 
C~nt, Enforcement at Divorce])ec e8 and Settleaent8 b Coa t 
and l!pr1soxment in C&litorn ., ,9 H tinSs L.J. 57 957; CCI8\IInt. 
lilte tedPr rt Sett1_nt nt.: Conltitutioaal Probl .. 1 
With the ~ ABendment to C&liforn Civil Code Sectioo • 
Santa C Lawyer 19 7 ; 2 The alifamia Fami Lawye~'t Sap1ro, 

~rnE~iii~~v:5~~5 30.54-30.101 
~ Suppl_nt • 

Walzer, Divorce Settlement Agreeaent. SS 
Ed. Bar 1969). . 

• 17 (cal. Coat. 

See also Code Civ. Proc. 55238 (Juror s_ons), 545 (garnishee ex .. 
aminatioa). 715 (supplementary p~edings). 1097 (writ or MD4ate). 
1105 (writ of prohibition), 1993-1994 and 2067-2070 (vitnees I_OOS); 
Prob. Code §§ 321 (prodl1ction of will), 523 (attendance at court pro
ceediD&a), 571 (render accountitig), 641 Cexuination), 921-922 (reJ1der 
accountine:). ' . 

See also Govt. Code 55 9405-9409 (Contellpt of Legislature). 
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Critical ~siS of Civil Arrest ProVisions 

While tbe pr4Wis1on for. arren to enforce civil process iB qW.Se' proper, 

1IIpriBonment for debt on meane and final process presents numerous. difficul

ties. It bas q~te lilllited appJ.1cabllity to certain cases involv1na fraud 

and is obsolete and rare~ used. It has proved to be ineffective as a 

collection remedy, and exiSting California law provides other lI01'e effec

tive means of achieving the ends served by ciyil arrest. Civil arrest 

imposes a substantial hardship 011 defendants and debtors and is lI01'e often 

abused than properly used. It de¢es basic due process of laY to deteDd

anta and l?rovldes the BnOlMly of imposing a. crfllinal consequence upon a 

civil J"dpent. And civil arrest iIIIposes en economc burden 011 tbe courts 

1II14.tbe public out of all proportion to ita value. 

(1) Obsolete and Rarely Uaed 

Althoush civil arreat onCe was C!l!!WClD1 l used as a creditor's remedy, 9 

it is no louger.10 It haa been aboli~ in nearly every Jurilldlction 

9. For detailed development of the history of civil arrest and tlprisoo-
mlmt, see, .!..:.J:., Rota, 5 J. Juris. 239 (1861'~;~F~ord~~J~~~[]~~~ 
Debt, 25 Mich. L. Bev. 24 (1926); Freedlllan. 1: 
2'Temple L.Q. 330 (1928) • 

10. See,!:.i:.. 5 B. Witkin, california Procedure 2d Enforcement of 
Judpnt § 177 (1971H"['r]he remedy is alIIIoat never used. '); 
'Raview of Selected 1969 Code Le$ls1atioo 80 (cal. Cont. Ed. Bar 
1969)("Clvll arrest is a rarelylnvoked provisional reaedy ••• "). 
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, except in certain extreme eaaesP- and remains as a vestige of an en whose 

Jurisprudence was characterized by punitive aeaauree.l.2 It is limited in 

Cal.iforn1a to a 8IIall. class of cases based upon fraud and remains one of 

, 13 
the least known resedies available. Civil arrest is in essence ob.o~ 

lete.14 

(2) Ineffective"as Collection DeVice 

The preJudgment remedy of arrest and bail derives from the old c~ 

law writ capias ad. respondendum, designed to bring the defendant Within 

15 -the reach, of the court's final process. As such, it has no present 

11. At least nine jurisdictions he,ve absolute constitutional probibit1CIIIB 
against civil arrest. and at least three others bave prohibited civil 
arrest by statute. The remaining 'jurisdictions limit the u.e of 
civil arrest in any of several 1III3s:{1) as to certain classes of 
debtors, (2) if the ~cun1ary sum involved does not constitute a 
specific minimum, (3) as to certain theories of action, and (4) un
less the court or jury, as trier of fact, arrives at a required con
clu.iOll. pior a filll listing and diseaBsion of these prcbibitions and 
limitations, see late, Present Status of Execution-A inst the 

12. 

of the Jadpent Debtor, Iowa L. Rev. ,307-311 957. 

Federal law likewise 'has not been favorable to civil arrest and 
imprisonment. 28 U.S.C,.!. § 2oo7(a)(1964) provides that: 

A person shall not be imprisoned for debt on a writ of exe
cation or other process issued from a court of the united States 
in any State wherein imPrisonment for debt has been abolisbed. 

Moreover, the federal substantive law of bankruptcy e~ts bankrupts 
from arrest upon civil process.,' Bee Bankruptcy Act § 9 (11 U.S.C.!. 
§ 27 (19 »; see also General Orders in Bankruptcy 12( 1) and 30. 

"IMprisonment for debt, as it formerly existed in England and in most 
of the states, bas become abhorrent to-the spirit of free governaent 
Callister 75. 

13.- E. Jackson, California Debt Collection Practice § 1.8 (Cal. Cont. Rd. 
llar 1968); Callister 75. 

14. See Leighton, 1'be "Care and Feed! "of Creditors' Claims UDder cali
fornia Procedure, 1 Hastings L.J. 1, 17 ~ 

(A]rrest or execution of the debtor is hardly considered 
a desirable weapon for the contemporary creditor. 

15. See 8 W. Holdsworth, History of English Law 229 et seq.(2d ed. 1937). 
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utility since Judgments by default may now be taken and, in fact, relll-

larly are taken. Mol'eaver, pb;ysieal presence ~ tbe defendant is no loDSe:l" 

e8sent.ial t.o court Jurisdiction, which my be obtained simply by service of 
, 17 

process iil per801l, by mail, or by publicat.ion in appropriat.e casea. '!ncar-

ceration for t.his purpose ia;DOt belpf'uJ.. 

Arreat' and, ~U baa also been used by plaintiffs as a means of B8'hriDC 

that. any Judgment rendered wUl be satisfied since t.he bail .et is otten ill 
18 

t.he 8IIlOIIDt of or in excess of t.he plaintiff'S clailll. There are other 

remedies designed for precisely this purpose", however, such as at.t.acbMnt 

of propertyl9 or a t.emporary restraining order and injunction t.o prOhibit 

disposit.ion of .... t.s. aD 

Impri_ment. on execution following judgment. derives trom the old 

CCIIIIIIOIl law writ capias ad sat.!sfaelendUII, designed t.o 'assW'S sat.t8fact.ion 
. 21 ' 

of a judgllent.. The remedy ba8 proved t.o be u.ost. useles8 as a means ot 
, 22 

collect.ing debts. A d.ebtor who is unable t.o ~ will not be III8de more 

16. See Code Civ. Proc. §§ 585, 594. 

17. See Code Civ. Proc. §§ 410.10',410.5P, 415.10-415.50. 

18. 

19. 

20,. 

21. 

22. 

See, e.~ In re Hsrris, 69 Ca1.2d 486, 446 P.2d 148, 72 Cal. l!ptr. 
340 (i ), dis(ll1ssedat notes 36-38 infra, in which bail was set 
at. *16,000, the amount of plaintiff's claim. 

Code Civ. Proc. §§ 537-561. Bandone v. Appellate Dep',t, 5 Cal.3d 536, 
488 P.2d 13. 96 CSl., ~tr. 71Y) (1971). ruled the procedure but not the 
remedy IlDconsUtl1tional. See Alexamder, Election of Remedies and Pre
trial Writs, 9 San Diego L. Rev. 312 (1972). 

Code Clv. Proc. §§ 525-535. 

See 8 W. Holdsworth. History of EpgliBh Law 347 et seq. (2d ed. 1937). 

See Ford. Imprisonment for Debt, 25 Mich. L. Rev. 241. In (1926); lote, 
Arrests in CiVil Act.ions, 5 Albany L.J. 243, 244 (1~72): 

The order ~ arrest, as a !IIeans of collecting debts, is 
practically valueless. The experience of praet.icing attorneys 
will bear out the assertion that there are not five instancu 
in a hundred in which the order of arrest results in the col
lectiOD of a debt. trem a party who could not be otherwise c~
palled to pay. 
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ab1e to pay by ilIIprisoDJDeDt; his financ:!.a.l position is not likely to ilIIprove 

during the period of his incarceration. Moreover, 1IIprisonmeat cannot detain 
, 

the 1II.c!.icent debtor, who may ,be released by taking the pauper's oath. ' 

Imprisonment 'fllAY be a means of coercing the debtor to pay with concealed 

property the cre~~tor cannot reach. Bat a much more effective means of reach

ing concealed assets--a means that does not also impote harsh penalties on 

innocent debtors or require debtors to give up exeDqlt property in an effort 

to obtain release from prison--is available. ,This remedy is examination of 

the debtor in supplementary proceedings. 23 Arrest of the debtor in 'order 

to secure his appearance in exaPrh".t1ons ordered in slq)plementary proceedings 

is permitted, and ilIIprisonment J1/S;y be a sanction for contelllPt if the J1Idpent 

debtor does not abide by a court order to enter into an undertaking that he 

will not dispose of ~iS property during the proceedings. 211 

Since the creditor has the examinati~ available to him, and since the 

debtor J1/S;y obtain his release by oath, there 1s little to motivate a creditOr 

to imprison the debtor. This is particul.arJ;y true since the creditor wet 

pay the cost of 1mprisonment. 25 As a coLiection device, 1mprison.ent is 

23. See Code Civ. Proc. §§ 714-723. The concept that the proper way to 
reach concealed assets is through an examination of the debtor is 
not a novel idea. See,~, Robinson, Attachment of the Body. 7 
Yale L.J. 295, 296 (l.898); Note, Present Statute of Execation 10st 
the Body of the Judgment Debtor, Iowa L. Rev. 1957 ; Rote, 
Arrest and l!prisonment in Civil Actions in New York, 26 N.Y.U. L. 
Rev. 172, 179-180 (1951): 

Where the plaint1ff holdS an unsatisfied judgment, e'l'!!1!!in'" 
tion of the jw:l.glllent debtor in supplementary proceedings, or 
garnishee execution, provides a remedy that is at least as ef
fective as that afforded by body execution. 

24. See Code Clv. Proc. § 715· 

25. See Code Civ. Proc. § 1154. 
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thua worse than useless since the creditor will find that he bas ~ speJlt. 

more good DIClQe)' in an ineffectual effort to collect a bad claim. There 

appears to be no legitimate uae for arrest on execution in the debt collection: 

process. Its ~ possible purpose is for nuisance value as an ai~ to 

26 satisfy the creditor's vengeance or deSire to punish the debtor. 

Even as a punitive device, however, imprisonment for debt is not 

adequate. Use of penal sanctions in civil cases is undeSirable ·for 

several reasons. It offends basic concepts ot correctional tbeor;y b:y 

imprisoning persons for purposes other than rehabilitation. It offends 

basic notions of penal theor,y b:y pel'lllitting an individWiJ. in his own pri- . 

vate action to invoke the sanction of the state reserved for wrongs 

against societ)'. And the criminal law itself provides adequate remedies 

for all cases in which civil arrest would be available; in tact, all cases 

of iJlq)risonment tor fraudulent faUure to pa;y debts in California have been 

predicated on a finding of criminal liabiiit),.27 

(3) Procedures SUbject to Abuse 

While des1gnedtor jurisdictioual purposes ~, the remed;y of arrest 

and bail has been employ-ed tor otber purposes b;y unllCl'U,PUlous plaintIffs. 

26. Robinson, Attachment of the Body, 7 Yale L.J. 295, 297 (l.898): 

27. 

Attachllent of the bod)' in civil process bas no justifi
cation as a metbod of satist;ying a fair claim, either in con
tract or in tort. To shut up a man in prison doesn't in aD)' 
degree or to aD)' extent pai the debt or damage. In this re
gard it satisties only a sense of vengeance, which should 
have no place in the philosoph)' of Chrlatian jurisprudence or 
Christian civilization. 

california Constitution Revision. Commission, Proposed Revision of 
Article I 01' the California Constitution 27 (Part 1, 1971) • 
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The histOry of pretrial civil arrest is the history ot abuse and coercion.28 

The arrest is a tool to force the settlement ot dubious claima, particularly 

effecti~e against the ppor and working people who cannot afford the expense 

of contesting a claim and for whom detention even for a few ~s is a sub

stantial hardship and could mean the loss of 8 job. 

In addition to the fact that the remedy of arrest and bail has no 

contemporary app~ication and is subject to abuse, ita operation in practice 

28. As early as 1661, there were documented abuses of pretrial civil de~ 
tention as recited in a reform statute _of that year: 

Whereas there is a great cauplsint o,t the people of this 
realm, that for divers years noW last past, velfY many of his 
~estyls good subjects have been arrested upon general writs 
of trespass quare clausum fregit, bills of Middlesex, latitats, 
and other like writs issued out of the courts of king's bench 
and ~ pleas, not expressing any partieulsr or certain 
cause Of. actton, and thereupon kept prisoners for a long tillie 
for want of bail, bonds with sureties for appearances having 
been demanded in 110 great sums that few or none bave dared to 
be security for the appearance of such persons so arrested and 
imprisoned, although in truth there hath been little or no cause 
of action; and often times tbere are no sucb persons who are 
named plaintiffs, but those arrests have been many times pro
cured by malicious persons -to vex and oppress the defendants, 
or' to force from them unreasonable and unjust compositions tor 
obtaining their liberty; and by such evil practices many men 
bave been; and are daily undone, and destroyed in their estates, 
without possibility of having reparation, the actors Qrployed 
in such practices, baving been (for the most part) poor and 
lurking persons, and their acting so secret, that it batb been 
found very difficult to make true discoveries or proof thereof. 
[13 Charles II Stat. 2, cap. 2.J 

In more recent times in the United States, observers bave docu
mented the continuing abuse of the arrest process. See Note. Arrests 
in Civil Actions. 5 Albany L.J. 243 (1872)("However wise or judiciOl18 
these provisions of the code may be in and of thSllselves in the hands 
of rapacious plaintiffs and unscrupulOUll lawyers, they have been turned 
into instruments of oppression and extortion."); Rugbes,Arreat and 1m
friSODIIent an Civil Process, 28 N.Y.S.B. Ass'n Rep. 151, 178 (1905) 

NAs a rule, the motive in procuring the imprisonment of our poor citi
zens has either been to obtain revenge or to extort lOoney fran them."); 
Ford, IIDRrisonment for Debt, 25 .Mich. L. Rev. 24, 25 (1926)(civil ar
rest apt to be used for extortion and nuisance value, to threaten and 
intlllidate) • 
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has proved unduly 0ppNBsive. Due to demands of court time, plaintiffs' 

applications for arrest have not been given careful scrutin;y, and arrests 

bave been ordered in inappropriate cases; 29 exorbitant bail has often. 

been required; 30 and court congestion and delay has resulted in the _incar~ 

ceratian of persons prior to any trial for unconscionable lengths of time. 31 

Of course, the imprisoned defendant bas hiB remedies for these oppressive 

results of the arrest and bail system in his ability to post bail,32 or 

to obtain a reduction of bail,33 or to recover for false imprisoament or 
34 --

lIBlicious prosecution. -But these remedies are of little use to the poor 

or unsophisticated defendant. 35 

29. See 12li.Y. Jud. Council Rep. 342 (1946): 

30. 

31. 

32. 

33. 

34. 

35. 

The judge who grants the order maltes no inquiry into the 
veracity of- the assertions and, before granting the order, of
fers the defendant no opportunity to disprove the assertions. 

See also Note, Arrests in Civil Actions, 5 Albany L.J. 243 
(1872). A 1904 stl1dy by the New Yorlt County Sheriff revealed that, 
Ol1t of a~l cases or prej!1dgaent arrest and postjl1dgment imprison
ment that occurred in that year, in not one was any just1ficat-ion 
for confining the defendant found. See Rllghes, Arrest and ~rison
ment on Civil Process, 28 N.Y.S.B. ASatn Rep. 151, 174=178 T905). 

See Note, Arrests in Civil Actions, 5 Albany L.J. 243 (1872). 

In In re Harris, 69 Cal.2d 486, 446 P.2d 148. 72 Cal. Rptr. 340 (1968), 
discussed at Dotes 36-38 infra, for eXSllql1e, the defendant was incar
cerat~d for five wee Its before he was able to obtain hls release. 

Code Clv. Proc. §5 486. 497. 

Code Clv. Proc. § 503. 

See, .!.:i:J Neves.v. Costa, 5 Cal. App. 111, 89 P. 860 (1901)(fa18e 
imprisonment). and Siftert v. McDOwell. 103 Cal. App.2d 373, 229 
P.2d 388 (1951)(maiicious prosecl1tion). 

In In re Harris, 69 Cal.2d 486, 446 P.2d 148, 72 Cal. Rptr. 340 (1968), 
dl8Ciiiiiied at Dotes 36-38 infra, for eX&lllp1e, the defendant was able 
to obtain a redl1ction of ~andrelease fram imprisoament only after 
his case came by chance to the attention of the county public defender. 
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Arrest on execution like...,ise is used primarily for its nuisance value 

--to threaten and intimidate the debtor and to punish him. It is also 

used by creditors as a means of enlisting the aid of the penal system .in 

the attempt to coerce payment of c Judgment ""ithout, at the same time, 

being subject to liability for malicious prosecution. ~ it is a means 

of attempting to force ~nt of e. judgment with assets that are exempt 

frOlll execution. 

(4) Deprivation of Due Process of Law 

The remedy of civil arrest and bail in California denies to defendants 

due process of la'w. The California Supreme Court has"once previously Ileld 

the arrest.and bail scheme unconstitutional in In re Rarris. 36 The pro

eed1lJ'al defects in tile scheme at that t1.me were identified as a faUure to 

provide the defendant With an opportunity for a hearing on tile vaJ.14ity of 

the arrest and the failure to notify the defendant of his ri8ht to apply 

for a reduction of bail and to ~lease on baU; the court also held. that 

an 1nd1gent civil defendant who is deprived of his liberty is entitled to . 
counsel. 37 Legislation intended to correct these defeets in· the mesne 

civil arrest scheme was enacted at the 1969 Regular Session of the Legisla

ture. 38 

36. 69 Cal.2d 486, 446 P.2d 148, 72 Cal. f1ptr. 340 (1968). 

37. For analyses of the holding in In re Harris. see 9 Cal. L. Revision 
CC8I'n Reports at no (1969), Review of Selected 1969 Code Legisla
tion 80 (Cal. Coot. Ed. Bar 1969). and CCIIIIIH!nt. Due Process--Pretrial 
Civil Arrest, ,8 eal. L. Rev. 178 (1970). 

38. Cal. Stats. 1969, Ch. 690. See Review of Selected 1969 Code Legislation 
. 80 (Cal. Coot. Ed. Bar 196:1). 
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Since 19/58. when In re Harris was decided, the concept of due proceBS 

ot law has been further developed in decisions both ot the Ucited States 

Supreme court39 and the California Supreme Court. 40 Under these decisions, 

the property ot a detendant ~ not generally be seized abaeat p;\!ior nOtice 

and an opportunity tor a hearing on the probable validity of the plaiirtiff's 

claim. And a de~epdantts "necessities ot lite" ~ not be seized abient a 

Judicial determination at the actual. validity at the plaintitt's claim. 

Measured by these standards, the system at arrest and bail al it is presently 

embodied in California law violates due process protections in that the 

detendant is not afforded prior notIce and an opportunity to be beard. 

While it might be saId that arrest does not amount to deprivat10n at a sub

stantial property right, the due process clause app11es with perbaps greater 
. 4 

torce to deprivations ot liberty than to deprivat10ns ot property. 1 Depri-

vat10n at liberty imposes such a severe hardship 'upon a detendant that it 

39. See,!..:.!.:..z Sniadach v. Family Finance Corp., 395, u.s. 337 (l969)(pre
judgment garnishment at wages). 

40. See,.!.:.i.:.J Raildone v. A;wellate Dep't, 5 Ca1.3d 536, 488 P.2d 13, 96 
Cal. Rptr. 709 (1971)(prejudgmilnt ot attachment of property). 

41. In re Harris is an illustration ot this point. See also the language 
ot the Supreme Court of the United States in Lynch v. Household Finance 
Corp., U.S. (1972)(protection of civil rights statutes against 
prejudgment garnishment): 

[T]he dichotomy between personal liberties and property rights 
is a false one. Property does not bave rights. People have 
rights. The right to enjoy property without unlawful depriva
tion, no less than the right to speak or tile right to travel, 
is, in trut~, a "personal" right, whether the ·property· in 
question be a welfare check, a hane, or a savings account. In 
tact, a tundamental interdependence exists between the personal 
right to liberty and the personal right in property. Neither 
could have meaning without the other. [ U.S. at • J 

In this connection, it should be .noted that one ot the harshest con
sequences of civil arrest is that the detendant is deprived ot the 
opportunity to earn a living which is in itself a property right. 
£!! Sniadach v. Family Fl~ce C0:t:2 •.• 395 U.S. 337 (l969)(wages a 
special torm ot property). 
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is aDalogous to deprivation of' a "necess1t;y of' lif'e" and, bence, can never 

be valid prior to j1!dgment even if' the d.ef'endant were af'f'ord.ed prior notice 
, , 42 

and an opportunity for hearing. 

Impr1110111Dent on fine.l process has al.so been strongly attacked on due 

process gr0un4s.~~ Although many of' these attacks center around the COD-

, 44 
cept that 1IIIprisODlllent for debt offends f'lndamental. aocial. values, per-

haps the most commonly iterated concern is that civil arrest iIIpoaes harsh 

and burd.enscae penal.ties in cases in which the judgment 1lIIY well have been 

taken in default or 1n which the debtor has bad none of the safeguards of 
, 45 

a cril!inal trial, such aa }nIrden of prootbe;yond a reasoDable doubt. 

42. "The fact that a procedure would pass muster under 'a feudal regillle 
does not lISan it gives necessary protection to all property in its 
modern fol'llls." Sn!adach v. FamU,y Pinance C01'll" 395 u.s. 337. 340 
(1969). This statement applies with equal force to the system of' 
arrest and bail. ' 

See. J!.:.i.:., Rogge, A Techniqll.e for c~e. 11 U.C.L.A.L. Rev. 481 
(l964){violates fundallental liberties ; CCllllleDt, Due Proceas--Pretrlal 
Civil Arrest. 58 Cal. L. Rev. 178 (~970)(no substantial relation to 
desired object); Ccaaent, 24 Vand. L. Rev. 621 (1971)(freedCIII !'rca ar
bitrary process). Contrast Carter v. Lynch, 429 1.2d 154 (4th Cir. 
1970)(South Carolina civil arrest statute satisfies due process of' law). 

44. Note. Arrests in Civil Actions, 5 Albany L.J. 243, 245 (1872), says of' 
the civil arrest law: 

Its removal f'rCIII our statute books would do away with the 
last remnants of the barbarous practice of' impriaoament for 
debt, and be a guarantee of the personal liberty of which we 
so proudly boast. 

See, .!.:.I!., C_nt, Due Process--Prettial Civil Arrest, 58 Cal. L. 
Rev.-r'78 (1970); Bote, PreBent status of Execution' lust the' 
Bodyof' the Judpent Debtor, 2 J,:owa L. Mv. 30 1 57 ; Bote, Ar-
rest and risoament in Civil Actions in lew York, '26 I.Y.U.L.-a8v. 
1 1951; 1reedllan, risOlllDent f Debt, 2 Temple L.Q. 330 (1928); 
PernasB, risoament or Civ 1 Ob1 tiona in Illinois, 15 Ill. L. 
Rev. 559 
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(5) Undae EeonOlllic Burden 

The volume of litigation generated by the system of civil arrest has 

been out; of all proportion to the 1lIIportance of the remedy to plaixitit'fs. i!6 

The cost to the ~bJ.ic ofprovid1ng county services such as sheriffs' serv-
47 ' 

ices, Jailing costs, and supplying counsel for the indigent,48 all for 

the benefit of a private lit1gluR, is substantial. The eJtJItInBe , required 

of the publ.ic to maintain an obsolete and little-used system is IIU1'ficient 

reaaon in itself for the repe&l of the civil arrest provisions. 

46. As ,early as 1872, it Was noted the burden of lIotions to vacate, for 
reduction of bail, and the like' upon an already' overburdened court 
system: 

Our courts of civil jurisdiction are overburdened with 
business; litigants are compelled, in many instances, to wait 
for years to have their rights 'adjwlicated upon. Whatever 
tends to redUce the voltlllle of litigation" orl:l.Jlplify the 1118.
chinery of the courts, will go far to secure the 119re speedy 
adainistration of Justice--a result greatly to be desired. 
[Bote,Arrests in'Civil Actions, 5 Albany L.J. 243 (1872).J 

The conclusion reached by Ford, l!prisonment for Debt, 25 )fich. 
L. Rev. 24, 48 (1926), after observing that the IIIIOun~ or l1tigation 
over procedural phases of civil arrest has far overshadowed any util
ity the remedy lIlight bave, was that, "The whole represents a large 
eCODa-ic waste." 

47. The Jailing cost' for prejudgment arrest is borne by the county. Con
trast Code Civ. Proc. § 1154 (creditor bound to support debtor in 
jail un execution). 

48. See Code Civ. Proc. § 505. 
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Conclusion 

Practically every cClllllllentator an the history and lay at civil arrest 

bas urged its r.epeal.49 . The California Couatitution Revision COIBissioe 

bas recOlllllended that tbe prohibition asainst 1.mprisolllleIlt for debt be made 

absolute. 50 In the words of Charles Evans Hughes (later Chief Justice). 

uttered at the begilll1iDg at this century: 51 . 

49 • 

50. 

Provisions at such slight utllity at the best and so commonly 
perverted should be repealed without' delay. 

. See, !..:..S.:.. Note. Arrests in Civil Actions, 5 Albanr L.J. 243 (1872); 
Robinson, Attachment ot'the Body. 'f. Yale L.J. 295 (1898); llugb.es, 
Arrest and risonment on Civil Process, 28 N.y,S.B. Ass'n Bep. 

51 1905; ParnaSB, DaprisODlllent or Civil Obligations, 15 ~:ll. L. 
Rev. 559 (1921).· . 

'l'he Constitution Revision Carmlssion hsa proposed the following re-
vision of Section 15, of Article I: -

A person may not be imprisoned in a civil action for debt 
or tort, or in peacetime for a militia tine. 

See California Constitution Revision Commission, Proposed Revised 
California Constitution, Art. I. § 10 (Part 6, 1971). 

51. Hughes, Arrest and ;r:riSODJDent on Civil Process, 28 N.Y.B.B. Ass'o 
Rep. 151, 174 (1905 • . 
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