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Second Supplement to Memorandum 72-33 

SubJect: Study 39. 30 - Employees' Earnine:s Protection taw 

I have devoted considerable effort to obtainicg general support from 

all interested persons and organizations (except the sheriffs, marshals, 

and constables) to amended SellBte Bill 88. The various groups are still 

studying the amended bill. 

The california Rural Legal Assistance and other poverty lawyers are 

still greatly concerned about the restrictive hardship exemption. See 

Exhibit I attached. The Executive CoDInittee of the california Association 

of Collectors has scheduled a special meeticg (duricg the time when the Com­

mission's May meeticg will be held) to determine whether the association will 

support the amended bill. 

The poverty lawyers would like to strike from Section 723.051 the sentenCf 

reading: "This standard recognizes that the exemption provided by Section 

723.050 should be adequate, except in rare and UDUsusl cases, to provide the 

amount essential for the support of the Judgment debtor or his family." The 

deletion of this sentence would surely cause the Association of Collectors to 

oppose the bill and also would appear contrary to the Commission's basic 

philosophy of providine: an automatic exemption in Section 723.050 that will 

cover the ususl case and make hardship hearings unnecessary. 

In an effort to resolve the problem, I have suggested to both groups that 

the following sentence be added to SectiOn 723.051 after the sentence quoted 

atove: 

This standard also recognizes that the exemption provided by Section 
723.050 DIlly not be adequate, for e~l~ in cases where there are a 
large number of members of the Judgment debtor's family who are 
dependent upon his esrnicgs for their support. 

-i-



c 
Both groups are going to study this suggested addition and determine 

if they could support the bill if this one additional amendment (and the 

technical amendments suggested in MeMorandum 72-33) 

were made. The understanding would be that the bill would then be pushed 

for enactment and that no additional amendments would be made. Both groups 

would sta te whenever any additional amendment is proposed tha t they support 

the bill and do not want to jeopardize its passage by having any additional 

amendments made. The Commission would agree to consider any suggested additional 

amendments with a view to proposing for .enactment at the 1973 session those 

changes that it determines are desirable. Either group would be free to 

support or oppose such additional amendments proposed by the Commission at the 

1973 session or to propose any bills they desire at the 1973 session. This 

appears to be a reasonable basis for proceeding in view of the lateness of 

the session. 

I have discussed with various groups the opposition of the state Bar to 

the provisions that permit the Franchise Tax Board to take more than an ordi-

nary creditor from the earnings of the taxpayer. If the Franchise Tax Board 

is unable to support the bill, the concensus seems to be that the tax with-

holding order provisions should be deleted from the bill, leaving to the 

courts the question of whether the existing Revenue and Taxation Code and 

other provisions are constitutionsl. While the staff believes that it is 

likely that such provisions will be held unconstitutional, we would leave 

to the Franchise Tax Board the problem of attempting to secure enactment of 

constitutional provisions in the event that the existing ones are held un-

constitutional. The Franchise Tax Board bis the matter under study. If the 

Franchise Tax Board determines that it will support Senate Bill 88, the 

staff suggests that the tax withholding order proviSions be retained 1n the 
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bill in their present form (with the technical changes suggested in Memorandum 

72-33) and that the staff attempt to persuade the State Ear tbat those pro-

visions are an improvement over existing law and that, if the State Ear still 

believes that they are too extreme, the State Bar should propose its own 

bill at the 1973 session to further limit the authority of the Franchise Tax 

Board. 

I expect to be able to advise the Commission at the May meeting of the 

decisions made on the various groups concerning Senate Bill 88. 

You will also be interested in the attached extract (Exhibit II) of the 

Report of the Advisory Committee on the Uniform Consumers Credit Code. 

The Board of Governors has directed the legislative representative of 

the State Bar to support Senate Bill 88 if the amendments suggested by the 

State Ear CoDlllittee are incorporated into the bilL See Exhibit III attached. 

As indicated in the First Supplement to Memorandum 72-33, these amendments 

would make it impossible to secure enactment of Senate Bill 88. The sugges-

tion concerning service by ordinary mail merits study and may be something 

the CoDlllisBion would want to recommend to the 1973 session if such change 

would be acceptable to the various groups interested in Senate Bill 88. 
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Respectfully submitted, 

John H. DeM:>ully 
Executive Secretary 
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'. '~ Apr:l.l 27, 1972 

· Jolul •• DeHoul1y 
,lnc:Uthe secretary '. . 
· Califon.:La Law Reviaion COIIIIiuiOn 
· _001' of Law . 
· S.taaf~ Uni,verai ty. 
· St ... r-'·~Ufonia '4315 

.... Seute 8i1188 

· Dear Mr. DeMoully I 
, . 

Refuenoe aqy 1ettu of ~:I.l 12, 1972 with attaClbed 
exb1bita, arillD PaddOCk' •. letter of April 13, 1172, npNUD~ 
tIlepo.iUem of ... tem . Cater, IIY pnaeteUon befoJ:. the Law 
.. ,,18ion CO-b.ion in SlID ftanohoo '0Jl April 13, U12, IID4 roll1' 
letter of Apr11 21, 1972, with attaoblient.. . 

': w· . 

We ,have reviewed with flnat care the Law Ben-ion 
· CoIIDi •• .f.em' • r.fcmaulation of ,1723.051, which w .. ~ed on 
· April 13, It72 IID4 subsequently incorporated into your amadMnta. 
we have also taltq into coneideration the. r."hed 01: .nu on 
this seotion. Consldenbl. '41acwlliiem 'and debate on this par-' 
tiaular s.ot.lem has· taken pla_ between tbl8 offio. and DUMrOUa 

· other- leg.t auvic.. Office. ..o~ emly ha". aaay caLl, attorneys . 
been involved, but nuurOll8 attotneys' workinfl wi til and tbroqil 
the .. ste;n ,Center em Law and Poverty have also. been couulte4. 
We have alao 4taOll8'.ea tile matterwitb Ji- Reed, who haa 

· autllortae4 _ to .peak fo~ tile ConaUll\tlr. eoaUtion as well. 

!bu. 18 virtual unanilllity of opinion that the har4*1p 
'X8IIIptiem ~idon as refomulata4 by the Law IlaVision C«: t .aiem 
on April 13, It72, 18 unaco.ptable 1ID4 it·r..un. our pO.itiem 

· that unle •• til. availability an4 coveralle of the hardship ....,Uem 
18 ;:rena.4, We will maintain our opposition to the bill. In 
n ng thi. poIIition, w. have fully COIl8iden4 ~. varlou ,other 
prOU'biou of sa 88 which w. fin4 at.traOtive. Despite til ... o~el' 
. provisions, however, we feel that the hardsbip exeaptJ.on provision 
i. 1:00 819111ficant lID l8sue to pel'Dlit our .upport of the bill 
unl ... it 18 reworked. . . 

We·hope y,ou appreciate that we have spent a lot of tiM 
41scuas1ng tbb particular prov18iem. We .t.mpl.y' OllDDOt support 
language which createa ~e prenmption against lID eXNlptiOl1 

.... 
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when earnings are needed for basic needs. In our experiellee, the 
present proviSion, as worded, will result in the denial of clai .. 
of exemption for many poor families who, under existing law, are 
able to totally exempt their earnings. And this will' occur, 
despite the fact that these families clearly need all of the1r" 
earnings to provide essentials of life - shelter, food, clothing, 
medical attention ~,to adequately care for their families. This 
result is totally unacceptable to us. As we earlier pointed out, 
we are dealing with families whose standard of living is already 
austere by any standard. To provide them with the protection 
necessary, the hardship exemption provision must be worded in 
such a way that where a family has basic needs, whether because 
of the size of the family involved, unfores.een medical eXpens'" 
extended unemployment, or 'other essential family needs, and tbe.e 
needs are not met by the exemption provided in the table in 
1723.050, that the hardship exemption prOVision is, in fact, 
available for their use. ' 

While we strenuously object to use of the limiting 
statement, that ·thisstandard recognizes that the exemption 
provided by 1723.050 should be adequate except in rare and unusual 
cases·, we do not object to the remaining portion of that s ... 
hardship exemption provision. We recognize that the hardship 
exemptio~provision should not permit a middle income 'wage earner 
from exempting all expenses which permit- him to maintain an 
-appropriate station in life". 

Poverty attorneys share your hope that few olaiaa will 
need to be filed. Eliminati0n ,of unnecessary claims and hear1nva 
WIII not only conserve judicial resources but free povartyattO~ 
to deal with other pressing problems. As the statutory languap 
of 1723.'051 suqgests, certain cases which read the existing 
statutory language over generously, ought to be repudiated. As 
is often done, these cases should be rejected by name in the 
comments as well as'by implication in the statute. we believe 
,that this protects the real interests of creditors as effeCltively 
as the ·rare 'and unusual" limitation which we find so objectionable. 

We urge that you explore the possibility of rewordiDg 
the hardship exemption with the collectorS. we would be pleued 
to participate in this exploration if you think it advisable.. ID" 
any.event,we would like to receive their rea~on to this propoaal. 

As confirmed to you earlier, and to the Law Revi.ioD 
Commission, this is the one major issue that; yet divides WI. If 
this section of SB 88 can be reworded in a satisfactory manner, 
we will not only withdraw our opposi~ion to the bill, but actively 

..... , 
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support its lIIOVement through committee and both Bouses of the 
Legislature.· , 

If I can be of any further assistance to YOll, please 
let me know. 

~lhgb· 
cc I Brian Paddock 

Toby Rothschild 
Jim Reed 
Lucy McCabe . 

, . 

Sincerely, 

~,1 
A. 

ttorney a 

.. 

... .. 



, 

SeCODd SUpplement to MemOrandUIII 72-33 

EXBlBlT II 

SlNAT1 ADvISOIY COIIOIISSION ON TIIJ! UNIPOU CoNSUMER CIEDIT Coo! 

CALiFOItNJAcOMMEPoITS . 

SJIS..UMII'ATION OF GUNISHMINT. 

Ja) For"pu,...ciftlriurtidc: .. 
(I) "O·t,,,,.w. __ a.p"_lIIatputoflheeualapofu ilMlividlill JaIIaiJIiq .-* !WId. hili dIoIe ...... of_ .. reqai~ by Jaw to be wldllIIId. 
(2) "'OIMi .... t .. _allY IepI at cquiIabIc~re tllrOulh wIIicII the 

_ .... oflll iadiN •• IUC NqUirId 10 be ~ for IIICIII ofadebt. 
(b) The m .... n .. pan ot:dIe ........ d"""bIe iIIp of &II iadiYidual for &II)' 

work .... .-.it I1Ibjoc:ted 10 ~ 10 coforce t oh jllll&mcm ulal", 
from a __ cndit ilia, _1_ ...... or lou .... y IIIIi exCeed tbe 
....... oh.foIIowilJl! . 

(I) 15..-. ofbladiapo.able-.!iIIp for th .. week. .. 
··(2) The amOuDt by wIIicIt Ilia disposablecamiap for tliat .... e __ for\)' limes the 

Fedeni ..... m bOlltly ...,. pmcribed I?' ~ 6(1) (I) of the Fair labor 
StudardJ Act or 1938. U.s.C .• Title 29. Sec:tlOlllDli (I) (I). in effect at the timetbe 
earn .... .,. payable. .. 

(el In tile cue of cania .. for a.,.y period oilier Ihaa , week. theldminiltra.or oItaIl 
pracribe by nlc a multiple of the fldcral minimum houtly w.,. equivalent in effect 10 
tbM set I'orth ill ..... aph (2) of IUbdivitloll (b). 

(d) No _n ilia)' lllllte, -ute. or enforce an order or procaa i~ violation of lhis 
1eCIlcn. 
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RrNEDIES AND I'I!N"'LTln 

CALIFORNIA COMMENTS 

a.,.. rr.. llleOlBdlll Tm . 
Parqnpb. 3 of subdivision (bl aad subdivi,ioft.(cl of the orr",;.! TOll! b .. been 

redeaiauled IS subdivisions (el aad (dl respectiv.ly. 
PriKOiK .... Law 

Code of Civil Procedure Seetion 690.6 eJICIIIpts~bllf or ~ debIor', eInIiap .. I_ 
more is neccuory for tile use of tile debtor's fami! . The _half CUlIIIpdoJI .... been 
supended by tbe Fcclcral Consumer Credit Pr ion Act. upon whicb this _iOll is 
bucd. . 
~Cl h 

·The provisions ofCocIc Or Civil Procedure a 690.6 ~ich permitCMlllfllIon ofa 
pater portioll of a debtor's waccs when n for theuac of hiI famil}' nmains 
clJ'ectiv. to preYCIIt, when applicable, pmi... OIhcrwisc permissible uadcr tIIis . 
_iOll. . . 

OffiCIAL COMM$NT 

I. This Iection is cIcriYId from CCPA Sect;., .... 303 115 UJO.C.A,1f 1672, 
16731. Theaal\Ptloll blS been iDcrlllod f,..lII· ti_thclllinillillllllourly" ... uo 
fortyin thc bctictlhat I'" .... lIpre _~1Ied __ ~Io-. . 

2. Sect"'" SUM prohibits a1laarmu-1 befooe . for ectlll dlOll of .lIIm i 

cIcIIt. Section SIOS Hmill the _ of ..,niIIIIneM after j lis III for coIIectioll of 
__ debl.lI COIII~tUalbcrthan.· locaI ....... II ... u ... 1cs 
only 10 prnlah_I .... lite pra c iii....... .. ......... IIIt __ 
debtor, ..... l1li CiII~, TIle __ dcbI.or'l . . IN ~:~Ua'UUd in 
pi'OCCCdiap su~ 10 judpteill in .... dtIIIor ':c -iiIIIY Wore .... 
coun .... the coun is thmrore alIIe 10 !aU Ills lair , ; " .... lIno __ 
1icIcrllioli ill Jf1IIIUftd an onIer ..... t Ilim for 1 ot a jut, 1M Oft • 00_ 
debt.. . 

3. Thia sectioil i'daianed 10 _rc llit _mer 1II11 ... ...m Jel&ia -.,II of 
his carllillp 10 be Ible 10 apport IIiauclf MI('illllllIiI IS II, u.ptilll. ponloa 
of his carnillp from P-flliIhmcIIl 10 cnf_.j for. ~ a n I ......... lhc 
aemptlon is bucd on l~ COIICCpI of"disp ,,. M ndlerllla"pWUll'llinp. 
DiP,OI'" ..,.iDp .... clef'IINId 10 IiIcIiIcIc OIIly CII'Iliap ...,. deIItor CD 
..... after dodIIc:tions required bJ law. If tile law ui ... ponloa ofllic ..... ·s 
.... 10 be wilbhcld from bim. the debtor baa 110 of dilpalitlon wiIlINRjIeClIO 
.. portloa. uNI that portion is therefore 101 inc ill dilpoe.bl' ..... 1'IIat, 
_11'required 10 be wiIlIbcId for 1OCi.1.....nly income I-,...-IS wilbhcId ,..,.....1 10 compulsory ""ircmCM, heahIi . or simillar ...... ptIIIIII, .w 
and _nil withlleld because of ...... 1IIunen1 or II)' __ creditor ... adudld 

~ "dispoea\llc camiap". However, if ~ will) 11$ froin Ik ...• lIIor'l 
camiap bJ the employer "" ... l1li10 a COiItracI by lIlcemployee or on hil bI=IIaIf 
bJ • IIIIar lIlIion or similar orpniJation. die It .lthhcId Irc iDdiIdId ill "diI-
poeabIc eamiIIp" Ii_ tIaO deductloe is no! required law. .. 

4. Tllil section set. limits on Ih. ma.imum . of diJposalllc ..... iap !hat • 
ereditor in • _mer credit Iranl8Clioll may • ~, TbIrc is. cIoItbio 
lest. TIle creditor may IIOt prnish'_ lban (a) 2S p..cenl of dispoeable ..... (or 
II)' workweek or (b) lhe _nl bJ which dlspoqiblo cami .... w:eed 40 I~ lhe 
Fodetal minimum hourly wqc, whichc¥er is Iesl.. ' 
'. Eumplc: An uDlIWTiecI_mer debtor..".. $3;10 aJI hour. W .... ~rc paid Oil I 
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SE~ATE ADVISORY COMMISSION O~ THE UNlroR .. CONSUIIIEl CUDIT COD! 

weekly pay period running from Wednesday Ihrough T-.lay. Duri", that period tho 
debtor worked 18 hours .. Gr<*S w .... were 5117.80. The employer withhold, Federal 
income taxes of 521.70. social.""urity taxes oUS.18. union dua 0($ US purauanllO. 
""ntract wilh the union. and $5.00 for 8 Christmas •• vinas plan of which the employee is 
a memher. New w .... paid to the employee are 584.67. '"Disposable camiqs'" are 
590.92; 2'" of disposable earnin .. is 522.13: 40 x minimum hourly w.,. of $1.60 ia 
564.1». the excess of disposable camin .. over 564.00 is 526.92. . 

Under Sei:tion SIGS Ibe creditor may pr.iSh no rnqro tllan 522.71,the lcucr of 
S2Vlaad 526.92. . 

S. This section is not meant 10 dilplacc otber provision. of Slate law which may 
provide additional proIection to tbe debtor. For .,..mples, (I) ifslate law providellhat a 
debtor may defeat a prnisllment bf a sIIowilll ~at the w .... subject lo ..... ishmeat arc 
II!'C<INIY .... the Iupport of hu-lf IIICI his lIependellt.. the debtor may take full 
adv8IIIqC of lilat law; and (2) if Slaw law exemp\s 90 percent of ear.iII ... OIIly S 11.18 or 
10 ~ of eaminpof S 117.80 may be collected .1MIer !be pmisbmenl in the example 
above. . 

5 ... NO DISCHARGE FROM ~PLOYMI:NT FOR GARNISHMENT. 

No employer. sbaII dilcbatp an CIIIJIIo)'c for the _ that a nedilor of Ihc 
omployeebu aubjected or allcmpted 10 IU~ unpaid camiflll of the elllJlloyw 10 
P.roris~l. or liIt~ ~IIJI diJwcI.'d I" die :employcr for tile parpGIC of payiAe • 
judJIIMIII ar~ ftaala_mes r;redit ..... COI\Iu1IIcr ..... CIt_mes lou. . 

CALlfOILNIACOIilMENTS . 

a ,. "'-'0IkW Tat 
TIIiI is tIIoIOftIt:UI Tw wilhoot cIuuIF. 

OFFICIALCQMMENT 

I. Tile peMlty for violalm of this _1Oa'1I r~ in Sectioa S20l (I). 
2. Tllil ScI\:tioII .. derived from CaA Sect. 304 [15 U.s.C.A. f 1674]. b,n it 

praIIiIIiIs .. cmplo,rer fronplildlloradll an .. f)oyee bf reason of any prnish_1 
(wIIctltcr_ or more) UHor • jade_I ariaillll'rom a _mer nedil ISle, __ 
...... or __ Ioan. . 

212 -- --
REMEDIES AND PENALTIES 

ARTICLE 2 

DEBTORS' REMEDIES 

,.. IFnCT Of VIOLATIONS 01'1 RIGHTS OF P,UtrU:s. 

(al Ih creditor has violated Ihe provisions oflhis division applyinalo waivcrof riabts 
or ~ncfj" (su'!d!'.ision (al or ~ion 1107~ coIIectiOll or excess ella ... or enforcement 
of nahtl (lIIbdIYI~lon (e) of Sect,on 1201 I. l'IICCiplS, Slalements of _nl and evidence 
of paymenl (Sections 2315 and 3314). certain ncsoti/lble inslrulllClllS psohibitcd (Seelion 
2403). IlaUoon paylllCl1ts (Sections 240S and 3402). 5eCuriCy in sIIes or leases (Seclion 
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2407). assipmenlS of earnings (Section 2410 and .14(3), auorney's fees (Section. 2413 
and 3404~ limitations on dd'aultcharges (Sections 2414 and .14(5), authorizations \0 
confess judgmenl or 18k ina powers of atlo,ney (Settions 2415 and J407), restoration of 
property (subelivision (e) of Seelion 2504), rau~ on inLereslS in land IS SCCllrily 
(Section 3510). or limitations on the schedule of pIlyment, or loan term for supervilcd 
loans (Section 3511), the debtor bas a risht in 11'1 octioD other tban a eli .. 8Ction 10 
_er from the person violating Ihis division I penalty in an amount determined by \he 
colllt not less than 0l1C hundred dollars (S 100 nj)r m .... than on. thousand dollars 
(51,000). With respect to violations arwng from sales made pursuint \0 revolving 
chargc accounts or from loansllUlde pursuant \0 revolvingloao 8CI:OUDIi, 110 .actiOll pur­
.uant to this subelivWon may be brOUjllt more than two years after the yiolalioDl 
oc:cured. With respect 10 violation •• risinll·from odIer· consumer credit sales and 
consumer .loan. and from _mer 1_ no actio. punuant to this subdivision may be 
brOllpt more than 0IIe year after the dlle date of the last scheduled payment of lhe 
qreement with respect to "hicb the violalion ocearred. 

(b) I f a creditor has violated the provisions of q,is division appIyilll to ~Iy 10 
make IUpervilcd loans (SeDtiOll 3502). lhe '- is -\lid and the debtor is _ aNitalcd 10 
paycilber the principal or loaD rm!lJlC8charp.lf""has paid .~y pan of the princ;p.l or 
of the loan rUI8IICC charge, lie has a ri",1 to reqovcr lhe paymenl from tile ptfIOII 
-ioWina this diriliOll or from an auipoo of Ihat pcnoa's ria/lts mu., from lhe debt. 
With respect 10 violations ariIIna from loans made ~"'''Ito revolwiAlloan __ 
no action p,n.uant tolhis subelioision may be brciuJin IIIOI'C th .. two yean afIer the 
vioIitlOn OCCIIrred. With respect to Vioillions atisina from other 10_, no actloe 
punullllllO 111i. subdivision may be broupl more tlYn one year after the due dale if lhe 
last scheduled payment orlha apeaneatl*rsuIIIIIl. whicb the char., .... paid.' 

(c) A dcbIor is not obIipted to pay a charac in ~ of that allowed by thi' di.isioe, 
and irhe has paid an __ ....... he has iricht to a·rd'uftd. A refund may be mMc by 
reducina !he debtor .. obliptioll by the amooolll of ,he _ ch .... If lhe debtor has 
paid an amount in __ of lhe lawful obliplion Under lhe ....-. Ihe debtor may 
reco .... tile _ amouRI from the petIOlI who Made Ihe _ charp or from .. 
aaipM ofdaal ptfIOII'l r1P1I.who lIIICIertUes dil"ecl collection ofpaymcnll from or 
enf_ of rithts apillli debtors srisilI& from IlIF debt • . ' . 

(d) Ir. debtor js·catitled to a rcrund and a person liable to the clcbtor ref_to ma" 
a refUDd wilhin a rcasoll8ble . lime after demand,: lhe debtor may roc:ovcr from lhal 
petIOlI a penally in III amouDI determined by a coutt _ eseceding lhe .... er of either 
tile _aI of the credit service or 10111 rllWlCC ch ...... or 10 times lhe amount of tbs 
ex_ charac. tr lhe creditor hIS m.a ." a_cess clwJe in deliberate violation of or in 
reeld_ diarcprd for tbil division. the peulty may be recovered .... thOUjll the cre­
ditor has n:funcled lhe ca_ .harp. No petllllly I*rsuanl to this IUbeli_iIion may be 
L'CCO>ered if a _ has ordered • similar penallY ~ .pinst th ....... petIOlI in a 
ciyil 8Ction by the administrator (Sectioll 6113). WIth respcctto excess eIIar,,,, ariaiD, 
from Ia1es lIIode pursuant 10 ,..01_., ch ...... accoUDIi or from loans mede pursuant 10 
revolving lou _DIS. 00 action pursuanl to lb. subelivision may be broupt mOre 
lhan IWO yean aner lhe time the excess cwac "as mode, With respect to_ char ... 
lrisiog from other cOlllumer credit sales or consunler loan .. no. action l*fSIIlIIt 10 this 
subelivision may be brouahl more than ono year afIcr the due date of the last scheduled 
plymcRt of the qreemcnl pursuanlto which the cb ..... "as made. 

(e) Excepe as otherwise prOl'ided, no violation br Ihis division impairs ripls oft a 
debt. 

,

• (I) If an employer diocha .... In employee i.D yiolation of the prOl'ilionl proItibitu., 
discharac (Section S 106), the employee may within 0IIe year bring a civil 8Ction for 
recovery of w.... lost as a result of the Yiolalion and for .. onIer ,""ulrin. the 
rclnstalemClII of the employ ... Dam .... recoverable ahall not eseced IosI w .... for Ii. 
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weeks. In any case in which it ;. found Ihal an employer baivioilled Seelio. 5106, tile I 
coun may award reasonable aUorney', fe.,. incurred by ,he employee. ' 

(I) I f the crcdilor eslablishcs by a prepocdcrance of evidence that a violation is 
unintentional or the result of a bonarlde Mar notwithS/andi", the maintenanllC of 
procedures """"n .. bI)" adapted I" avoid any such violalion or error, no liabilily is 
impgscd UDCIcr subdivisions (a), (b), and (c), the validity 'of the transaction is DOt af­
fected, and no liability is impoocd under subdivision (d) e""ept for refusal 10 make & 

refund. 
(h) In an action other than a class action in which it is found th.t a ""editor bas 

violated thi. division, the cOllrt may award tbe debtor the COlIs of tile action to.cthcr 
wilh reasonable anorncy's fees. Reuocablc attornoy's fees sball be determined by IIIc 
value of the lime reasonably expended by the atlorney aJ1cI not by tbe IUIIOIIm of the 
recovery on behalf of tbe debtor., For the purposes of tM •• bdi'ision, assertion by & 
creditor of an agrccmcnt or any clauae of an aa:reementmade unenforceable by this 
division i. a violalio. of this division. 

(i) A creditor has no liability for a penalty under subdiv.ions (a) or (d) if "itbiD 15 
days .fter discovering an error, and prior to ~he iftSlitutiion of .. action uadcr tllia 
division or the receipt of written notice of tile error, lhe', creditor lIo,mea lb. person 
conoemcd of lhe error and corrects the error. I f tile viol~ion <OIISisu of a proIIibited 
.. ment. livi .. tbe debtor • corrected copy of the writi., COIIIaiIIiIIJ the error is 
..,rr.cicnt lIOIirocalion and correction. I f the violation ccinsists of an __ charp. 
conectioII sh.1I be made by an adjuslmenl or rerund. 

CALIFORNIA COMMENTS 

o I' ...... OfIIcWTnt 
I. Subdivision (a) of the OITlCial Text has beaI Imended as follows: 
(I) Ira ctoditor has vioilled lhe provisions of tbis div~ IpplYiIIJ to woJ_of rlf/Iu 

IN Mw/ll$ (lUbtlllII8km I_I of S"'lkm 1H)11, coIkclkm of ,*,CU c/wrts (N ~ 
of rlllru (lUbtlllII8lo1J Id ofS"'lkm 1101, n«ipU ,.,,,_,,,u 01_1Il .... ~ 
'''/ pD",""1 (Sec:tioo. 2315 and 3314), 'certain 1ICI«:m insIrumeats ,.oIoJbll'" 
(Sectioa 2403). IHIIIoon pD}'IfUIUI (S""imu 14DS tWI J4IJ I, HtIIriry In _a IN I-. 
/S«lkm U07J, -tr .... w.r ol-"irIp 1 S«Iimu 2410 J40J ),1111_,', jus (S«­
I/DIU 24IJ fIIIII 340#1 ,llmilllliDru <1ft dI/trIIII chtl/l'fft IISmimu :14/4 fIIIII J41JS). 
_rAorlUlkHu 10 «JIll- }udptrl" (N 14k"" pDWf!n of iIl-' IS",,1DIu UIJ IIIIlI 
J4(1), """",,10If olpropm, llUbtiMslDft '~I_IS""km 11(1), n.Irit'Iimu /HI 1/11.,.", 
III hwI. UCMril, (SittiG" 3jl0l, or limitalion. Oft the i4bedulc of paymenll or loan 
term for r •• IIII~ "",lVirIfIlolllS (Seelion 35 II), the deblpr*_ ._lillll.IIINIY" 
... liP il' .h ...... 1eM-~""". ~ has I ~I in"" ""'km 111_ dum " 
diIJI ""'/01< 10 recover from the person v;olali",tbi. :~~ .... _ -.' I If-IhM 
1I ..... · ....... __ II• III I'IBk ......... I.lli ••• I" ..... ", ....... ..... 
............ penalty in an amount determined the court ___ _ 
......... _.& ........................ IiR •• II ........ :N.""II_ 
110M OM InmdHtJ tID/IQn Illoo/IIOI' ""'" tIum OM IiKHbtW/ tkJIJ_ (JI.oooJ. WI"" 
'6p«110 IliD/lllkHu arl$1ng I""" SMa ItIIJdt PI'fIUDIIt '0 ~tvOi""" c""rp 4M>II"" or 
from 1_ ",""~ pumuml 10 ,.voIvi", ItHIII «COUll"', ItO «Ikm p"""""r 10 IIlis , ."btIMsilHI ""'J' '" broughl /lID,. 110M rwo ,..". Gjier liII VialOliolU «curnd. WUlt 
' .. petl 10 1Ifo1_,iDIu IP'isilfg /TOm ollm C<IIUumer CTNil .tiI ... tWI COIUIImer IOdors tWI 
ftotrr COlU_ /usn, lID acli~n pursUBnlto this ... bdivisiojl may he brOUJht more tba. 
OIIC year .nor the due date of the last scheduled payment or the agreemcnl ",ilh respect 
to which the violation ace" trod, 
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This i. adapted from an NCLC amendment. the comments 10 wbich follow, and 
includ .. a ·conformity amendment (see comlRClllS 10 Section 3501) subltituting 

. "supervised" for "regulated": 

Riahls tbat do not provide for adequate remedi .. or for any remedy al al~ and 
JIIObibilions OIl l'.fllCIioca that do not provide for sufr*nt penalties or for any penallY at 
all are sencraJly ineffective to accomplish tb_ desired result.. They become ·Iiltle more 
tban eJ<horlatory. casily i,nored. and meaningless proctamalion.. In onler 10 deter 
pradioca that society has proscribed by Jcaislation. a ... fficient penalty 111l1li be imp*. 
Sinoe an .... ievcd party is the one beat able to enforce viol.lions of prohibitioDs. be 
should have an adcqUaIe remedy 10 do so. Thil propo~ amendmcnllRkcs a step in Ihi. 
dircc:tion. 

UDder subclivisioll (a) oHbe 1965 Official Texl of"'. UC(;C, penalties are imp* 
0IIly .fot .ioIaIioDs of IWO _ions of "'_ Code, SeFt.~ ion 2403 prOhibi. 'Iing lbe usc or 
certain IICJOIiabie instruments and Section 151 I limitjnJ the inequality of paymenlS and 
t1M Jcnatl! of Ibc lou period for certain .. plated Ioa/Is .. Thcpenally ianposcd iI mcrdy 
~ of .. obIipIioR to pay a credil service ~ .... or lou (mUICC d1UJC and 
~ of. no more lban "'ree ti~ IIIe _nl of jIIN:h chUJC. In WIrY few iIIII~_ 
-.III 11 .. ~ty be lIIIeqIMte eiIhcr as a doIerrcaI or 10 compcasate the qaricved 
puty, .... . 

Sllbdiyil!iaipn (al of tlIiI JIfOIl ad UlClldment _ld' add .... proIlibitlons 10 the 
cxiIIiDa lwo:for wIIida ,..a1lica coIIid be ;m~. I~ additioa, tloe pellllty ltsdf ~ 
be ;1II;I'aMdlQ, provide_ 1ipi(ICMI.cleler_llo ~ wioIalora. TIle formula IIMII 
IteR iI derived from !be Federal Consumer Cradlt ~ion Act (TMh·in LcIIIIiJll). 
with • IIIitIitnInB aDd • IllaXimIllll nc:overy. Willlift Ibil ranac a court may apportion 
pen.ll. _ .... 10 the seriou_ of lbe offeIltc! aDd the -.II cimnqataftcea of 
eIdI ,ioIatioa. AItcmIl.C miailllum pcnehica of S2SIl and .S I(JO lUll suJlCBlcd, but it II 
.rOll,liy ufIiId tINIt lbe·1arJer miaim..... penalty i!I: .. adopled... the best meaDS 10 
~ lite ~ ofillia 1CCIioD. The ......... miDimum ofSloo II tile least lhal 
iI needed 10 .... icve tloe daIiNd .-lIS. Pcllaltica may Dot be .-.ercd ia • dua action. 

2. SuIllU.¥itiolt(1) of tIM Ofracial Tal hu beoa ........ by ~inll • one )'Iar 
-... or lintilatloDs in pIICC of • " ( I day· stalute, .ad by addi .. lbe last --. . 
. l. Subdiviliea II) of.tIM Ofracia1 Tal has been am<lioclcd u follows: 

II) If thecredilor OIIablilhes by a prepDDtlcra""" of mdence "'.1 a vioIalion iI 
lIIIin .. ion&! or the raull of • boola ride error IIO/wiI""~ 1M "..,.,._ "" 
"oc~ lNio .. 6I, ..". to tIIItIItI· /1liiy lid WoIariolr 01' _. no liabiUl, is 
iIIIpoIcd ...... 1Ubdi'liIioM (a). 1b'; ~((). --t!Ie validity or Ute tnMlCtion II not 
~ • -' .'1MbI/IrJ' /I /mpoIIfI....., .. ibdiWlI .. (dl-",tor ~'o 111ft,. ...,... ' . 

. 1'1IiI it an NeLC U\eIIdment. lbe_to .. hleb read: 
The 1968 Ofracial Text of .ubdMslon (J) of this ~ion provid .. that a creditor i. not 

IIIbject 10 penalty if1le atablishca by a pt~ of lbe evideAcc lhat a vioIalion iI 
lIIrin_ional .. Ute raullof bona ride error. Subdivision (8) of lhis proposed 
~ ·retaia litis proriIion attd adds 10 illhe rcquircmeftl adapled fl'Olll Section 
\30(c) oflhe F ..... C_mer Credit PrOlCClion Act (Truth·ln·Lending) and Soction 

·5203 (c) or the t9611 Ofrtcial Texl ohhc !.ICCC lhat a creditor may be $0 c1cuscd only if 
he maintaifta procedures reasonably cakulatcd 10 avoid such violalions. 

4. Subdivistpn (h) of lhe otrlCiat Tc~t has beea ~ as follows: 
(h) In 1M) t I .. «tIoIt 01"', , .... a dcrI tlClloIJ: in wbich it iI found Ihal a creditor 

U. wioIalcd UaiI dirisiOll. tbe COUll may award ,''' "'01' ,''' _a O!I"ucllOIJ '."" 
""'_able'~'1 r_ i •• I .... ~~Rft80114r1M0I'onwy4jiaftail 
1Ic __ IMfI'II» ... "",,,, 1M ,..0.b,7 by'''' (I1_y MIl ttOl 6y 
tIw _ o!lIwrmIM'Y Oft HlullfoJ'''' "101'. I'" pJUfJOltJ oJrlW IIIbdhVttM. . 
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REMEDIE. AND PEN U TIES 

-""'" by d em/11M of "" ..,-01 or awy dllJUe of "" i/IfNIfUlll ,.... 
IiMftpc,Q/Ik by tlUs divl#liNIlI Q VIoIQlkHI of,ltb dlvl#IfM. . . 

This amendment is an NCLC amendment, the CO/iImcnlS to",hicb folio"" elICCpt for 
exclusion or ,lab actions. retention or "may award" instead of "shall award", and 
addition or the IastlCl\t"""": 

Sa.bdiYilion (h) or the 1968 OffICial Text or this _ion pcrmill a <:OIIrt in ill 
dilCl'Clion to .ward rcasona~ attorney. fees inc:lIrred by the debtor in oases where a 
creditor has violated lhe Act. COUllS have ftcquentl~ been relllClllllllO award IItorncys 
r- aad wbetr they do 10 the amount is usually based on the amcurrt or IIIe _cry. AI 
the amount of recovery in IIIese cases is ..,erally low, it is difficult to tiad altorncys to 
pl'OllCQllc tire case as \hey Cllllnot be adequately comPcowed; A dcccrrent pc!Ialiy is or 
lillie cf(ect if lawyers are not available \0 prosec~te the CMeI. The deIrton' riplS 
provided by this section are rendered mea.iJlalcss If. remedy illactina ___ of 
inability 10 main a lawyer. 

Subdivision (h) of Ihis proposed amendlllellt ooeb to comet this ~uation by 
providilll thatllle court must award reasonable allotney'. f. ill any lCliotlwllere it is 
found thai a creditor has violated tile Act. M_lt_ .. * IIaIIdanIby wtricII· lbo 
r-~ IIIeaIUleII not the amOWlt or the .-...cry, bitt the IClrial time tIIat aD atIOnIIy 
_ably spent 0II.1IIe cue. This has the ~ effect of ~ .. illl ned 
windfall iIIt ...... rcw _ ",here larp reco,er~,~' It IlIoWd aIIo~ 
... 1 ...... 1 .. JUly. time IpIIII 011 a cue after • otTer of ~I may DOt 
have "- _ably expended. 

S. SlIbdivision (i) lias been odded. It is all NCLC lIIneIICIJDent; tbo _1110 whic:ll ..... : 
YIOIaUs>ns lIllY -. for a variet), of -. lot all oflhcan ~porrI"', 

If lbo credilor within a _able lime of cIisc~the viOll1iolo vohmla'ily __ 
lile error, bc need DOt pay a peaahy. Subdivision =0£ tllia propoHd •• 111 i._ 10 
provide&, and it prclUm. thaI_oluntan-_. llpon 11Ie_ .... _ 01 .. 
lC!ion apiast lhe creditor or I1pon bit receipt of w 'tten notif'lCIIIiooD of the error. T1roI 
1968 OffIcial T~I oflbo UCCC has nocornpuabie jIrovillioll. TIris provisionisadlptod 
from Section 130 (b) of !he FtIdCr.l COIIIIImcr Credit Proter:tio. <\ct(TMh-ln· 
l.cadiII&). • ...... C.......... . 

.1. Civil Code Section 1812.7 (Unruh Act) provided tbal recovery of lilY Ii_ 
delinquency, oxtnsion, deferral or refiuitoe charp is barred whea lhe Idler failed to 
comply with lilY provision< of lhe Act Section 111 U provided • procIdurc for 
cometiDlIJIY !ICJIICOIIIpliaoc:c, Ibcrcby avoidi", ally pc!Ialiy. Sectiotl 1811.9 provided 
for recovery of three lima the rraaacc <:harp -r· .... 8IIy deliIIqucacy,· collection. 
cn-ion, deferral or retin ... cc charaa for willfu violation in COIIIICCIioa wit~ IIIe 
imposiliocr, COdIpulation or diadosur. of or in conjll1'Clion with lbo rraaacc charp OD • 
conaolldalOil COIIlrlC!. Recovcry iacludod all cnKrrierated charJa OD lhe updorlyin, 
<:OIIlrlCll. 

2. Civil Code Section 2983 (Rces- Levcrilll Act) 1'rovidod lhat a con!r1C! is 
lI_forocabie and the buyer may -.or lhe tota! amount paid for _iolali"" of the 
provisiOllI on contract contents or maximum filUlJlCC ch.,... Section 2983.1 provided 
for ret:OY«)' of three times th. filllllcc cha .. -for violation of IIIe rebate upon pre­
paymenl provision. 
co-.IC n ... 

I • This lCClion and Section 5203 arc ROt int~ 10 provide specir .. rcmidics for 
every violation, thol1Jh mOlt violatioos hive been provided for incloadi1ll8n of tile more 
scriou. 01lCl. For the remainder the commissioll has tclied on the ton in csscoc:e doctrine 
of LllczkD ~. Jill .. Meyen, Inc (1969~ 276 Cal App 2d 293, 80 Cal Rptr 798, in which it 
was bold lhat violation of a statutory dllty to OIIO!her may be a tort and violation of a 
st~te embodyi". a public policy, as docs this code, il is JCMUlly actionablc even 
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Iho_lh no specific ci.ilremedy is provided in the si8tllle itself. Thil doctrine. combined 
with ,he p,,,vailinl debto,'s riaht 10 attorncy'. fees and the possibility of rec:<werinz 
punitive dam.,. when the creditor', conduct was malicious or oppressive. i. inlcndedto 
pvc .Ihe ... ronzed debtor a broad arsenal of wcopon' for sedr.ing redreSs. 

2. The short Slatute of limitations in subdivision (f)envisaged by theOlflCial Te.t h .. 
·boom replaced.in the California Text by tbe nOnUl ,tat.tcfortort actioM. 

3. Subdivision (h) i. not intended to change existing law with respect 10 auomey's 
fees in <!au actioM. The exclusion of c111$$ .ction~ was inserted for this reason. 

4. M .. y actions under the oocie are likely to he brought in cases wherctbe creditor 
has not actually .ialated the code, but has al\cmptcd tHnforcc aJI uncaforceablc riaht, 
for e.ample. an unconscionable clause in the .,ri:cment. Addition of tbe 1ast _10 
subdivision (b) ensures tbat there is no loophole through which a crcditO!' could escape 
liability for attorney's fees in sucb a siluation. 

OFFICIAL COMMENT 

I. This Section leis f«th oenain rerncdica oft)tc dCbtor ill the coetIt ohiolatioa ohbe 
Act by tbe creditor,subdivision (0) ~iba !lie ripl$ of the debtor in tbe CVCIII of 
violatioct of Section 2403 with rcspcct to tbe ~i ... of 0 nctOtiabic illltru_ in • 
_mer cndit til .tction. or of Section 3511 "'"lit rcspcct to the scIIeduIe of pa)'iDeDUi 
or maximum lou IetfII of rcplalecl loans. SJllbdivillon. (b) dcac:ribcs the remedies 
.. ailable to the borrower ... ben a IoarI at a rale of loan finlllCC cltupaceedin. 18 
ptITCClI1 is mllllc,.by a person IIOIllIIIhorizeclto m,ke llIcIt a loan. Subdivisions (e) and (d) 
set fonh the n,hlS of the debtor with respq:t- to excess charps by the creditor. 
Subdivision (I).desctibos the n,~ts of an cmplo,. "ho bas boom diseharpd in violation 
of Section 5106, 

2. The Act pnlYida for Olber I'CIIICIIica in ad4ition to thoae tel fOrlh in this <livision. 
The debtor hu a del_to tile enforcement of~' rlIIIactiOll ..... ich violates Section 5107 
01\ extortioDatc ex~nsiona or creeI't. Sectioe 5 I aivcs the debtor • mnecIy in certain 
cuca of ullCOUCMlnabilicy. Sectioa 5203 _ the riahts of the debtor "ith respect to 
traRsactiooas ill ..... ich the creditor hu rioIaIedlllc provisioM on dildosurc. Aniclca 3 of 
Chapell'l2 and 3. Section 5204, which iulcrivedltom CCPA Section 125 (IS U.S.C.A. 
I 16351. aOows to !be debtor • riaht of rcacissi~ with respeCI to transactions ill ..... ieh 

the creditor takca 0 -.uity inlerut in the r~ of the debtor. The debcor alao hu a 
ript to .-.allomc IOI~ u1 •. Anide 5 prChapecr 2 (Section lSOl ct ..... ). 

3. In lIIIlIition to doc f.".oUt. illdivid .... dJbtors'remedies the Act pnlYides for 
actions by the adminislr&tor for tile benefit of'debtors. The adminislrator may iIIuc 
cease and desist orden with res,*, to violatiollS prthe Act, Sections 6108 and 6110. The 
admiIIilli'alor may also brilll a civil action aplnsl • creditor for mati ... or collect ... 
c:IIarJa in cxeaa of thoac permilted by the Act: the COOIn may order the ICIJIOItdcnt to 
refund to the OYercbraed debcors the amount ot the excess cbeTIC and in tome cues to 
pay to the debtors a civil penalty. Section 6113. In addition, Section 6111 providca for 
civil actions by the administrator for injuncliojls apinst a course of makinl uncon, 
scionable agreement. or of fraudulent or ufIC~ioll8b1c conduct. 

4. In addition 10 the individual debtors' remedies and rcmedicsof the administrator 
described above. tb. debtor may have OIl1et'remedies based on FRerel principlca of law 
or "q.,icy. or based on the provilion. of other applicable law. Sec Scotions 1103 and 
6115. 
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May 1, 1972 

TO THE MEMBERS OF THE 
AD HOC COMMITTEE P.E ATTACHMENTS 

Gentlemen: 

This is to advise you that the Board of Governors at its March 
1972 meeting took thefollowingac'tion concerning your committee: 

''RESOLVED, upon conllideration of request submitted on be­
half of Law Revision Commission under date of February 14, 
1972 that the Board hereby authorizes the Ad Hoc eoumittee 
on ~ttachments to expand the scope of its studies to cover 
attachment~ garnishment and execution and to tranBmit its 
comments on various tentative proposals of said Commission 
directly to the Commission, it being understood that said 
comments are those of the committee only and not necessarily 
those of the Board of Governors or of the State Bal:'~" 

The &ard at its April meeting adopted' the 
concerning·~9 reports of your commi~tee: 

... " .. :... 

follOWing. two resolutions 

''RESOLVED, upon consideration of Interim Report, Ad Hoc' 
Committee on Attachments dated:March 15, 1972 and report·· 
of Board Committee on Legislation thereon, that the Board 
hereby approves the provisions ~f S.B. 88 - Employee's 
Earnings Protection Law -with the amendments recommended 
by said' Ad. Hoc. eoumit tee. as SQ amended ins tructs the . 
LBgiilativeRepresentative to support the same and ap­
proves the balance of said report." 



.. ~ .. 

Members of the Ad Hoc 
Committee re Attachments 

May 1, 1972 
Page 2 

"RESOLVED, upon consideration of Special Report, Ad Hoc 
Committee on'~ttachments dated March 7,1972 and report 
of Board Committee on Legislation thereon, that the Board 
hereby disapproves S.B. 1048 re prejudgment attachment 
procedures for the reasons stated by the committee and 
instructs the Legislative·Representative to oppose .the 
same." 

MGW:jls 

. Very truly yours, 

~J.~.:t, 
Mary G. Wailes 
AssistantSecr~tary 

cc: Messrs. D. Robinson, DeMoully, Janofsky, 
Malone, Bradford and Eades 

, 



STATE Of CAlifORNIA 

FRANCHISE TAX BOARD 
SACRAMENTO. CALIfORNIA 9"867 

May II, 1972 

John H. DeMoully 
Executive Secretary 
California Law Review Comnd.$siQn .,: 
School of,,~aw, ,;Stanfo~,unlversttt 
Stanford" ~A ~4J(15 

Dear 
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