#39.70 3/29/72
Memorandum 72-24
Subject: Study 39.70 - Attachment, Garnishment, Execution (Prejudgment
Attachment--Method of Levy)

Fellowing the March meeting, I had an cpportunity to discuss with
Professor Riesenfeld the existing law relating to the method of levy of a
writ of attachment, its manner of operation, its defects, and certain re-
lated problems. This memorandum summarizes rather briefly my notes from
that discussion, proposes draft provisions dealing with the method of levy
(Exhibit I--pink), and raises certain matters which require further direction
from the Commission. Credit for the substance of most of the improvements
should go to Professor Riesenfeld; responsibility for the drafting is mipe.
At the next meeting, we expect Professor Riesenfeld to be available to give
us {orally) further background, where necessary, and to exemine critically

the proposed revisions.

Present Law

our discussions covered only perscnal property. The present law re-
lating to the levy on resl property seems to be relatively setisfactory.
However, in the section-by-section analysis of the draft provisions presented
below, I have rajised certain problems that occur to me., Perscnal property
is categorized generally as follows: (1) perscnal property, capable of
manual delivery, in the possession of the defendant; {2) personal property,
capable of manual delivery, in the possession of & third person; {3) per-
sohal property, not capable of manual delivery, in the possession of the
defendant; and (4) personal property, not capable of manual delivery, in

the possession of a third persot.
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Personal property, capable of manual delivery, in the possesaion of the

defendant is covered by Section 542(3) which generally requires immediate
seizure of the preperty. Professor Riesenfeld suggests that the impact of
thege provisions be greatly reduced by (1) expansion of the definition of
"necessities” (this issue will be covered in a subsequent memorandum) and
(2) the use of filing procedures and more flexible arrangements for a keeper
or receiver. See below Sections 547.090, 547.100, and 547.210. Professor
Riesenfeld also suggests that changes in the law be made where such property
is subject to & perfected nonpossessory security interest. See discussion
below relating to Section 689b.

Personal property, capable of manual delivery, in the possession of a

third person is curiocusly not covered at all by the statute, Two older cases

suggest that, in this situation, at least where the third persont is a pledgee,
levy should be by notice to the third person. Possession may conly be cbigsined

by court order (see Treadwell v. Davis, 34 Cal. 601 (1868)) and seizure by the

levying officer without such an order may subject him to liability as a con-

vertor of the goods (see Dubois v. Spinks, 114 Cal. 289 (1896)). The statu-

tory hiatus should be filled. Professor Riesenfeld expressed concern with

levy by mere notice to a third person in possession and resultant lisbility

of thaet person to the plaintiff for & failure to protect the plaintiff's rightis.
For example, & garage might be working on a truck belonging to a defendant-
business., If levy were made merely by notice to the garage, a mechanic

might inadvertently release the truck to the defendant, possibly subjecting

the garage to liability to the plaintiff. The staff has deslt with the spe-
cific example by providing a filing procedure for equipment. See Section
547.090. We have also added s number of provisions dealing with other spe-

eific kinds of personal property--e.g., Sections 547.120 (chattel paper);
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547,130 (negotiable instruments); and 547.140 (securities)., Finally, we
have provided generally for seizure of personal property capable of manual
delivery (see Section 547.050) but have revised Section 689 to broaden its
third=-party claim procedure in an attempt to cover all types of third~-party
intsrests in property levied upon.

Perscnal property, not capable of manual delivery, in the possession of

the defendant is presently covered by Section S42(5) which provides for levy

merely by notice to the defendant, See Raventas v. Green, 57 Cal. 254 (1881);

Irilarry v, Byers, 84 Cal. App. 28, P. (1927). The principal diffi-

culty here is the lack of adeguate protection for subsequent transferees of
the property, We have accordingly provided a filing procedure in Section
547.060 which we hope will provide notice to such persons. We have also at-
tempted to deal directly with certain intangible personal property which may
formerly have been considered to be property not capable of manual delivery,
e.2., Section 547.110 (accounts receivable; choses in action).

Perscnel property, not capable of manual delivery, in the possession

of a third person is also covered by Section 542(5) which again provides for
levy by notice to such third persen. The major problem here is not so much
the method of levy but the manner of realization, i.e., how should debts

and the like he collegted? This matter is coversd generally by our Section

s547.210. See also Section S547.200,

Analysis of Dreft Provisions

Section S47.010. This section is new and defines a number of terms used

in this article. These definitions are based on, if not identical to, terms
used in the Commercisl Code. "Account receivable" is defined substantially

the same as the term "account" under Commercial Code Section 9l06. We have
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used the term "account receivable' because we believe that it better describes
what we are dealing with and avoids confusion perhaps with bank accounts.
"Account debtor"” has substantially the same meaning as "account debtor"
under Commercial Code Section 9105{a) except here we refer to "choses in ac-
tion" rather than "general intangibles.”
"Chattel paper" has the same meaning as "chattel paper” under Commercial
Code Section 9105(b) and (g)}. The following excerpt from the Ccmment to Secw-
tion 9105 should help to explain this term.
A dealer sells a tractor to a farmer on conditional sales contract.
The conditional sales contract is a "security agreement", the farmer is
the "debtor", the dealer is the "secured party" and the tractor is the
type of "cellateral” defined in Section 9-109 as "equipment”". But now
the dealer transfers the contract to his bank, either by outright sale
or to secure a loan. Since the conditional sales contract is a security
agreement relating to specific equipment the conditional sales contract
is now the type of collateral called "chattel paper". In this trans-
action between the dealer and his bank, the bank is the "secured party”,
the dealer is the "debtor", and the farmer is the "account debtor”.
Under the definition of "security interest" in Sectiom 1-201(37)
a lease does not create a security interest unless intended as security.
Whether or not the lease itself is a security agreement, it is chattel
paper when transferred if it relates to specific goods. Thus, if the
dealer enters into a straight lease of the tractor to the farmer {not
intended as security), and then arranges to borrow money on the security
of the lease, the lease is chattel paper.
"Chose in action" is something of a catchall term which we have devised
to pick up certain intangibles which are not otherwise provided for.

" and "inventory" are based on the same terms

"Equipment,” "farm products,
as defined in Commercial Code Section 9109. It might be noted that “inven-
tory" as defined in the Commercial Code includes goods not in the actual pos-
session of the defendant; e.g., a rental car which has been rented out. This
should be kept in mind when reviewing Section 547.100.

The definitions of a "negotiable instrument” and a "security" are picked

up directly from the Commercial Code. Section 3104 provides:
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3104, (1) Any writing to he a negotiable instrument
within this division must

{a) De signed by the maker or drawer; and

(b} Contain an unconditional pronise or order to pay =
sam certain in money and no ofher promise, order, obligation
or power piven by the maker or drawer except as anthorize
by this division; and

{e) Be paveble on demand or at a definite time ; and

{d} Be payable to order or to bearer,

(2) A writing which complies with the requirements of this
seetion is-

(a} A “draft’ (““bil} of exchanee™"} if it s an order;

{b) A ““check" if it is a draft drawn on a bank and pay-
ahle on demand ;

{c) A “eernﬁcate of deposit'” if it is rm acknowledgment
by a bank of receipt of money with an engagement to repay it;

(3% A ““note if it is & promise other than a errtificate of
deposit.

{3) As used in other divisions of thix code, and as the con-
text may require, the terms ‘‘deaft.”” ““dheck,” ¢ certificate
of deposit’’ and **aote” may reler 1o ms-.(Jruments which are
not pegotiable within this division 8s well 83 to instruments
which are so negotiable.

Section 8102 provides in part:

§ BI02. Dsfinitions and 18gex of Defaltiom

(1) In this division unhss the confext athirwise PopLres

(R) A “soeurity™ s an Instrament which .

' T lssned In bearer or registered form; and -

{ii) Is of w type commmemly dealt in npon rithen oxchanges o markets or con-
monly rrcoghnlzed in any arca in which It s i md or dealt In an s rm'linn for in-
vistment ; amd

() Ia elther oo of & elass or suries or hy ™ teres Is divisinie into a elass or
werieg of Ingtrmsentn: and

v} Eridrnees g share, participation or utlmr interrat _im property or it an enter-
prise or fridepoes an obligation of rhe fssier, ’

Section 547.020. Subdivision (a) requires the writ of attach~

ment to identify the defendant and the jr@erty sought to be attached.
The description of the property was formerly provided in the instructions
to the sheriff. However, under the proqfedures presently being considered
by the Comission, the issue of what prciperty may be attached is always
subject to a prior review by a judicial officer, and it therefore seems
desirable that the wrif issued identifyéthe property that that nf“:E‘icer
has determined should be atiached. This should eliminate the possibility
of discrepancies between what the court has determined may be attached

and what the plaintiff directs the sheriff to attach.

-5




Subdivision (b) has no counterpart in existing law. The form of the
"Notice of Attachment" is not prescribed by statute. The staff suggests
that some general direction at least be given to the Judiciel Council (which
is charged with the responsibility for drafting the forms required by this
chapter). Query: Should we attempt to provide any detail here as to the
filing of third-party claims, disposition of the attached property, and the
like?

Subdivision (c) is based on the first portion of the first sentence of
present Section 540. ‘

Subdivision (d) incorporates the substance of the introductory para-
graph of present Section 542.

The purpose of subdivision (e) is to give some direction as to the per-
son to be served. Under present law (Section 542(5)), service on certain
financial institutions having branch offices may only be made by serving én
officer at the proper branch office. This feature has been continued in sub-
division (e). Should the idea be expanded to include other organizations?
Is this an appropriste .place for the provision?

Section 547.030. This section is substantially similar to subdivision

1 of Section 542. Since Section 547.020(a) provides a description of the
property attached in the writ, we eliminated the additional reference to the
description formerly included here and in subsequent comperable sections,
The method of levy provided here should not in most situations be onerous.
We do not desl here with sale of attached property, but the staff suggests
that ouor scheme eventually make clear that attached real property may be
sold and that the proceeds of the sale then continue to be subject to the

prior levy. See Section 547.210.
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We have added a time 1limit within which service must be completed under
this section. The lien of attachment arises upon recordation; however, the
lien lapses if service is not properly and timely made. See Section 547.240(a).
It should be noted that neither this section nor present law necessarily re-
quires service on the defendant. Presumably, he will get notice of the asttach-
ment by the recording of the writ if in no other way. Is this adequate?

Section 547.040. This section is similar to subdivision 2 of Section S42.

Subdivision 2, however, reguires service on the third person only if he is
within the county where the real property is located. Subdivision (a) of Sec-
tion 547.040 requires service in every case even though it can only be accom-
plished by publication. BSee also Comment to Section 547.030 above.

Section 547.050, Although subject to a number of important exceptions

(see below), this section states the genersl rule that personal property cap-
able of manual delivery shall be attached by being taken into custody--
usually this means seizure, packing, crating, and removal to a warehouse.
In scme circumstances, it would be less expensive to employ & keeper--e.g.,
for inventory of a business recently gone out of business. Section 547.180
implies that this may be done. Would it be desirable to state this explicitly?
Should the manner of taking custody be left to the discretion of the levying
of ficer? the court? the plaintiff?

It should be noted that this section applies whether the property is in

the possession of the defendant or a third person. Query: Does Section 689

(third-party claims) provide adequate relief for such third persons? Would
the Commizsicn prefer to have a notice procedure for property in the posses-
sion of third persons? Would the latter procedure adequately protect the
plaintiff? Or would it subject the third person to an undesirable liability

to the plaintiff? We could previde that such property is taken into custody
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only on demand of the third person. If the third person retains possession,
he ig liable to the plaintiff for the value of the property or the amount of
the credit or debt. The third person would be protected by being able to de-
mand that the property be taken into custody, but there remains the problem
of the inadvertent release of property to the defendant. If the third per-
son believes that he really is the owner of the property, he could retain
possession. The plaintiff would be protected only by his right over against
the third person., Whether this woqld be adequate protection, we simply do
not know.

The problem of personal property subject to a perfected, nonpossessory
security interest is dealt with below in connection with Section 689b.

Section 547.050 requires service of the writ and notice of attachment
on the defendant in all cases. It seemed desirable to us that the statute
require such service to insure that the defendant gets notice so that he may
take any appropriate action. He may, for example, have & valid claim of ex-
emption. Does the Commission agree that such service is necessary? desirable?
What should be the consequence of failure to serve notice within the required
time? Should the lien lapse? See Section 547.240(b).

Section 547.060., Because we have dealt specifically with the types of

intangible personal property we thought should be subject to levy, we suggest
that this section be limited to tangible personal property not capable of
manual delivery. The section is already further limited by the secticns
dealing with growing crops (Sections 547.070, 547.080) and equipment of a
going business {Section 547.090). The section continues existing law inscfar
as it provides for levy by notice on the person in possession; in addition,
we have suggested two pessible filing procedures for the protection of subse-

quent transferees of the property. Again we have the issues whether service
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on the defendant {when he is not the person in possession) is required and,
if so, what results froam a failure to serve properly. See also Section
547.240(c).

Section 547.070. This section is substantially similar to the first

paragraph of present subdivision la of Seetion sh2, See discussion of Sec-
tion 547.030 above. It might be noted that this section continues existing
law insofar as it requires recording with the local recorder's office. Should
this be changed to filing with the Secretary of State?

The second paragraph of the present provision relating to the care, cul-
tivation, and sale of crops by the sheriff ig dealt with in part by Section

547.210. It should be noted, however, that, in Huston v. Abbott, 30 Cal.

App.2d 5, 85 P.2d 518 (1938), a sheriff who had properly levied upon crops
under these provisions was held liable to the attaching creditor for permit-
ting these crops to eventuaily be severed and scld by the defendant. The
court suggested that the sheriff could protect himself against such lia-
bility by requiring the plaintiff to post fees for a keeper under Section
542, and the sheriff was also given aright over against the buyer of the
crops who had notice of the attachwent. The court's ressoning on the first
point seems deficient because Section 542 does not authorize the sheriff to
meke a demand for fees (nor does its counterpart, Section 547.180). Subdivi-
sion 4 of Section 542, which authorizes a similar demand, relates only to
"property capable of manusl delivery,” and growing crops by statute are deemed
"not capable of manual delivery." The staff accordingly suggests that the
Commission direct us to do one of two things: {1) provide that the sheriff
is not liable where he has done all that this section specifically requires
him to do {leaving the plaintiff to his action against third persons who are

on notice of his prior right) or (2) provide authority to the sheriff to



demand fees for a keeper to take charge of the crop. The staff favors the
first approach because providing a keeper where the defendant is willing and
able to care for the crop seems to be a waste of resources. The plaintiff
may secure additional protection at his option by securing the services of a
keeper and selling the crop at the proper time. See Section S547.210.

Section 547.080. This section is similar to the first paragraph of sub-

division 2a of Section 542. See also discussion of Sectioms 547.030, 547.040,
and 547,070 above.

Section 547.090. This section is new,but Mr. Marsh had a camparsble

provision (Section 542,1) in the draft he furnished us which reads as follows:

542,1. . . . [A] writ of attachment shall be levied upon any
equipment (as defined in the Commercial Code) belonging to the de-
fendant by the filing of a notice by the sheriff, constable, or mar-
shal with the Secretary of State, which shall be signed by the sheriff,
constable, or marshal and shall contain the name of the plaintiff as
liencr, the name of the defendant as debtor, and shall indicate that
the plaintiff has acguired an sttachment lien in the eguipment of the
defendant. The form of such notice shall be prescribed by the Secre-
tary of State and shall be filed and indexed by him in accordance
with the provisions applicable to financing statements in Division 9
{(commencing with Section 9101l) of the Commercial Code.

The section could be limited to equipment of & going business. The issue

here is whether the expense of taking custody of equipment of a concern
which has gone out of business outweighs the greater protection afforded
to both the plaintiff and subsequent transferees of the defendant; the staff
has no strong feslings either way.

Again, we have the gquestion of service on the defendant and the result
of failure to serve properly. See also Section 547.240(c).

Section 547.100, This section offers special provisions for the levy

on inventory of a going business and on farm products. Subdivision {a) pro-
vides for a keeper for eight days and substantial limitations. on the de-

fendant's operations. 1If no action is taken by the parties, at the end of
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the eight days, the levying officer must take exclusive custody of the prop-
erty. Under subdivision (c¢), however, we prcvide either party with the op-
portunity to request the court to order a mcrc flexible arrangement. We

have not attempted to spell out what the court may do (it seems to us that
this will depend entirely on the circumstances--tihe amount of the debt,

the availability of other security, the nature of the defendant’s operations,
and so on). Although we suspect that generally it will be the defendant who
is the moving party under subdivision (¢}, we refer to "either party" in sub-
division {c¢) because the plaintiff mey wish also to have a more flexible {and
less expensive) arrangement than that provided by subdivision (a) and yet not
be willing to go as far as subdivision {b) and not be able to reach a volun-~
tary arrangement with the defendant.

Subdivision (b) provides an alternate procedure for the plaintiff to
select at his option. Perhaps the court should be authorized to require the
plaintiff to use this methed in lizu of any other; if so, liowever, we think
that the plaintiff's lien should date from the time a keeper was first placed
in charge of the property under subdivision (a) rather than the time of filing
under subdivision (b). Compare subdivisions (b) and (c) of Section 547.240.

We are not sure how to deal with farm products. We would like to avoid
outright seizure; however, we are not sure that filing gives adequate pro-
tection to all concerned or that appointment of a lkeeper is satisfactory.
Dees anyone have any suggestions?

Section 547.110. This section simply provides that levy is made on

accounts receivable and choses in action by service on the account debtor,
the "person in possession,” and the defendant. "Person in possession' refers
to an assignee for collection, pledgee, and the like. We need your direction
as to when the lien is effective: Should the lien be effective upon service

-+
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on the account debtor and then lapse if service on the others is not ccom-
pleted? Or should service be completed upon all before the lien becomes
effective? Who should be responsible for collection from the account
debtor? Does Section 547.210 provide adequately for this problem? Should
we provide somewhere for something comparable to the Earnings Protection
Law? I.e., should a portion {percentage} of accounts receivable be exempt
from levy?

There is another problem here which recurs with chattel paper, nego-
tiable instruments, securities, life insurance (cash surrender value), and
so on. That is how to deél with this property when it has been pledged.
Insofar as the method of levy is concerned, we simply require service of the
writ and notice on the person in possession. However, then what? Section
689 has been revised to permit the pledgee to file a third-party claim and
to authorize the court to make a "proper” disposition of the property. Is
this adeguate direction to the court? We will return to the problem in
connection with Section 689, but we raise it here so that it will not be
overlocked.

Sections 547.120 and 547.130. These secticns provide methods for levy

on chattel paper and negotiable instruments, but again we raise the issues
of when the lien is effective, what provisions are nesded for collection,
and for pledged property. It might be noted that, where the negotiable inw-
strument is a check or order, Section 547.200 requires endorsement and pre-
sentation for payment.

Section 547.140. This section is based on (and could supersede) Sece

tion 8317 of the Commercial Code.

Section 8317 of the Commercial Code provides:
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8317. (1) No attachment or levy uponh a security or any share or
other interest evidenced thereby which is outstanding sh2ll be valid
until: {a} the security is actually seized by the officer meking the
attactment or levy, or {b) ir the case of a security held in escrow
pursuant to the provisions of the Corporate Securities Law, a ¢opy of
the writ and =2 notice thet the securities are attached or levied upon
in pursuance of such writ is served upon the escrow holder; but a securs
ity which has been surrendered to the issugr may be attached or levied
upen at the .ourece.

{2) A creditor whose debtor is the cwner of a security shall be
entitled to such aid fram covrts of appropriaste jurisdiction, by injunc-
tion or otherwise, in reaching such secmrity or in satisfying the cleim
by means thereof as is allowed at law or in eguity in regsrd to property
which cannot readily be attached or levied upon by ordinary legal process.

Section 8317 does not deal adequately with the problems of who should be
given notice and, as noted zbove, with the problem of pledged stock., Sec-
tion 547.1L0, we believe, deals adequately with the giving of notice, but
again we have the problem of when the lien is effective, what happens when
service is not properly given, and what, if ony, additional provisicns are
needed to deal with pledged stock.

Section 547.150, We have dealt with incurance policies separately

fran choses in action because we thought you might want to have the levy-

ing officer take the policy into custedy. For example, this would presume
a&bly preclude an insured fraw using the cashk surrender value of & life in-
surance policy as collateral after a levy of attachment. It is true that

the subsequent transferee could secure nctice‘of the levy from the insurer,
but we do not know whether such notice is adeguate., If the method of levy
is limited to the service of the wrii and notice on the respective parties,
then it seems we could just as well Include interests in, and claims- under,

policies of insurance under choses in aetion. The latter approach is taken
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by the Commercial Code. Again, we have the problems of when the lien is
effective, how to enforce or cellect claims, and how to deal with pledged
policies.

Section S4L7.160. This section deals specially with judgments dwihg to

the defendant. Again, there ls the problem of when the lien becames effective
and how the levy should be realized, i.e., by collection or sale?

It should alsc be noted that this section provides only for attachment
of a judgment. In conirest, it should bhe noted that Section 688.1 provides
a judgment creditor an opportunity to apply for & lien on a claim in-litiga-

tion. Section 688.1 provides:

(a) Except as provided for in subdivision (b), upon motion of a judg-
ment creditor of any party in an action or special proceeding made in the
court in which the actioh or proceeding is pending upon written notice to all
parties, the court or judge thereof may, in hia discretion, order that the
judgment ereditor be granted a lien upon the cause of action, and upon
any judgment subsequently procured in such action or proceeding, and, dur-
ing the pendency of such action, may permit such judgment ereditor to in-
fervene therein. Such judgment creditor shall have a lien to the extent of
his judgmert upon all moneys recovered by his judgment debtor in such ac-
tion or procesding and ne compromise, settlement or satisfaction shall he
entered into by or on behalf of such debtor without the consent of such
judgment creditor, unless his lien is soomer satisfied or discharged. The
clerk or judge of the courl shall endorse upon the judgment recovered in
sueh action or procecding a statement of the existence of the lien, the date of
the entry of the order eveating the lien, and the place where entered, and any
abstract issued upon the judgment shall eontain, in addition to the matters
sot forth in Section 674 of the Code of Civil Procedure, a statement of the
lien in favor of such judgment creditor. ,

(b)Y Nothing in this section shall be construed to permit .an asmgnee by
operation of baw of a party toa personal injury action to acquire any interest
in or Jicn rights upon any moneys recovered by auch party for general dam-

ages.
Query: Should something comparable be afforded an attaching plaintiff?
If not, is a provision needed to make clear that property otherwise sub-
jeet to attachment does not become immune beceuse it forms the basis of

a claim in litigaticn? For example, a debt owing to the defendant is

subject to levy of attachment; just bscause the defendant has filed an
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action to collect the debt, it should not thereby become immune from attach-
ment, Does Section 688.1 presently imply such a result? Does Section 688.1
need revision as it applies to a judgment creditor? (This would seem to be
beyond the scope of our present project, but Professor Riesenfeld has ex-
pressed concern with the policy expressed in Section 688.1 that a judgment
creditor can intervene in a tort action and prevent settlement of the action
until his rights are protected.)

Section 547.170. This section is substantially the same as present

Section 561. Professor Williams suggested some drafting changes at an ear-
lier meeting which have been incorporated into this draft. It might be
noted that Section 547,110 (and Section 561) refersonly to the interest of
a defendant by succession. Should some provision be made for attaching the
interest of a defendant where he claims to be a creditor of the estate? Or
is this adequately covered by previcus sections? Both this section and Sec-
tion 561 deal only with perscnal property. Presumably, real property has
been covered by the two sections dealing specifically with interests in real
property. {Our Sections 547,030 and 547.040.) Do these latter sections
appear adequate? Again, there is the problem of when the lien becomes ef-.
feetive or lapses.

Section 547.180. This section is virtually identical to present Section

si2(4)}. We have, however, given the levying officer authority to demand de-
posits for expenses for 90 days rather than the present five days. There
does not seew to be any reason to have such a short period once it has be-
come apparent that the property will probably be held for substantial periods
pending a final determination of the action.

Section 547.190. This section is substantially the same as present

Section 539a. We have made scme drafting changes and recorganized the sec-

tion, but we have not intentionally made any significant substantive changes..



Section 547.200., This section is virtuslly identical to subdivision 6

of present Section 5h2.

Section 547.210. This section supersedes several comparable provisions

in the present law. Compare Sections 542(1la), 542(2a), 547, 547a, and 543.
We do not believe that we have lost anything vital in our consolidation of
these secticns., We are, however, concerned that for some perishables the re-
guirement of a court hearing after "reasonable" notice to the other parties
may by its delay cause substantial losses. It is hoped that this problem
would be avoided by orders shortening time and the voluntary agresment of the
parties since neither side benafits if a crop is lost or a similar event oc-
curs causing a loss or depreciation in the walue of attached property. Would
it be desirable to try to provide for an ex parte application in extraordinary
circumstances?

We believe that Section 547.210 gives the court more flexibility than
the present law to make an order that adequately protects all involved. We
would expect, for example, that ordinarily the court would require collection
of accounts receivable, choses in action, notes, and the like rather than
sale at a discounted price. (Often the same procedure should be followed
after judgment also; however, we have not tackled that problem here.) 1In
this respect, we suggest that the second option in subdivision (b) be selected
to govern sales of attached property, i.e., that such sales be made in a cam=-
mercislly reasonable manner. We concede that the phrase may be uncertain,
and perhaps we should make clear that both the seller (receiver) and purchaser
at such a sale are protected against liability; however, we suspect that an
execution type sale simply does not bring a fair price in many situations.

Section 547.220. Subdivision {a) is based on present Section 559. The

provisions in Section 559 relating to undertakings for the time being have
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been deleted. We anticipate that these provisions will be restored and re-
located in other sections of our statutory scheme.

Subdivision (b) incorporates the substance of the first sentence of
present Section 5L6.

Section 547.230., This section is the same in substance as present

Section 549; we have, however, made substantial changes in Section 689, the
section incorporated by reference.

Section 547.240. We should cover this section in cemnection with the

specific types of property referred to. Perhaps the only issue remaining
is whether these provisions should be incorporated into the sections dealing
with the specific types of property rather than gathered here in one section.

Sections 689 and 689b. These sections {see Exhibit II--yellow) present

the basic problem of how best to protect the prior rights of third persons
who have an interest in the defendant's (or judgment debtor's) property. We
have redrafted Section 689, and our approach has been to permit any person
with an interest of any sort in any property to file a third-party claim
and to authorize the court simply to order a proper dispositicn of the prop-
erty. We suspect that you will want us to tighten up the language of the
section, but we need first some direction as to the basic approach. It is
our feeling that any person should have the ability to make & third-party
claim--whether the property be real or personal and whether his interest be
that of a fee ownér, pledgee, holder of a possessory lien (g;g;, garage-
keeper's lien), and so on. However, if the section is given such broad
caverage, the court must be given similar broad discretion to make appro-
priate orders dealing with the property. For example, where the third per-
son is in fact the owner of the entire property Ciﬂi;! the defendant has no

interest at all in the property and the levy was simply a mistake), the levy
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and the property should be released to the third person. On the other hand,
where the third person's interest is mere limited, his rights may be adequate-
ly protected even though the property and the levy is not released, particu-
larly if we permit the third person to apply for an order protecting his
rights pending further proceedings.

We also think that any third person should be able to secure the release
of the levy and property upon the posting of an adeguate undertaking. Ssction
T10b now refers only to personal property. Should we change this?

We wonder whether proceedings under Section 689 are appropriate for try-
ing title to property or whether the court should only make a finding of
"probable validity" and take action accordingly, leaving title to be tried
in a quiet title action or similar proceeding.

We have not tried to redraft Section £89b because Professor Riesenfeld
raises a basic policy issue with respect to this section. Section 68%b pre-
sently requires the levying party to pay off the security interest pricr te
a sale of the chattel, (Section 689b is now phrased in terms of conditional
sales and chattel mortgages instead of nonpossessory security interests; this
technical deficiency is one we wlll take care of in any event.) Professor
Riesenfeld believes this is unreasoneble; he suggests that, if the security
interest is perfected, the secured person can be protected simply by making
any sale of the property subject to the perfected interest. What is the
Coomission's desire on the point?

Presently, chattels subject to & possessory security interest are
reached by garnishment. (We have, however, suggested that seizure may be
appropriate for same types of property.) A sale is permitted only upon pay-
ment of the secured debt. Query: BShould the plaintiff be permitted, or
required, to fulfill a pledge and become subrogated to the rights of the
pledgee?

-18-



There still remain a number of technical changes (and probably a number
of substantive ones will arise) related to the method of levy and realization
on the levy; however, we believe we have raised a major portion of the issues
in the materials above and, with the help of Professors Riesenfeld and Warren
at the April meeting,we hope we can start to work out satisfactory levy pro-
cedures.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Memorandum 72-24

EXHTBIT I

Article . Method of Levy; Disposition of Attached

Property Prior to Judgment; Llen of Attachment

§ 547.010. Definiticns

547.010. As used in this article:

{(a)} "Account receiveble” means any right to payment for goods sold
or leased or for services rendered which is not evidenced by a negotisble
instrument, security, or chattel paper.

(v} "Account debtor” means the person who is obligated on an account
receivable, chattel paper, or chose in action.

(¢) "Chattel psper" means & writing or writings which evidence both
a monetary obligation and a security interest in or a lease of specific
goods, When a transaction is evidenced both by such & securily agreement
or & lease and by en inetrument or a series of instruments, the group of
writings taken together constitutes chattel paper. As used in this sub-
division, "instrument"” means a negotiable instrument, or a security, or
any other writing which evidences a right to the payment of money end is
not iteelf a security agreement or lease and is of a type which is in the
crdinery course of businese transferred by delivery with any necessary
indorsement or assignwent.

{(d) "Chose in action" means any right to payment of a fixed or
reesonably ascertainable amount which 1s not an aceount and is not
evidenced by a negotiable instrument, security, chattel paper, or Judg-

ment, or based on an interest in or a claim under an insurance policy.
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§ 547.01C

(e) "Equipment" means goods used or bought for use primarily in
business {including ferming or a profession) if they are not included in
the definitions of inventory or farm products.

{£) "Farm products" means crops or livestock or supplies used or
produced in farming operations or products of crops or livestock in their
unmanufactured states (such as ginned cotton, wool c¢lip, maple syrup,
honey, milk, and eggs), while in the possession of a person engaged in
ralsing, fattening, grazing, or other farming operations. If goods are
farm producte, they are neither equipment nor inventory.

{g) "Inventory" meane goods held by a person who holds them for
sale or lease or to be furnished under contracts of service [or if he
has leased or so furnished them, ] or if they are raw msterials, work in
procese or materials used or consumed in a husiness. Inventory of & person
1s not to he clessified as his equipment.

(h) A "negotiable instrument" means a "negotimble instrument"” as
defined by Section 3104 of the Commercial Code.

(1) A "security" means a "security” as defined by Section 8102 of

the Commercial Code.



§ 547.020. Writ of attachment; notice of attachment; levying officer shall
promptly comply with writ

547.020. (a) The "Writ of Attachment” shell identify the defendant

whose property is to be attached and the property or interest therein to
be levied upon. The description of such property may be set forth in the
writ or in a separate statement attached to and inccrporated by the writ.

{b)} The "Notice of Attachment" shall inform the person who 1s
gerved with the attachment of his rights and duties under the attachment.

{e) The writ may be directed to any sheriff or constable or marshal
of any county in which property of the defendant described in the writ
may be and shkall require him to attach and safely keep such property.

(d) The levying officer to whom the writ is directed and delivered
shall execute the same without delsy in the manner provided in this
article.

(e) Except as otherwise provided in this article, where service of
a writ and s notice of attachment is required by this article, such service
shall be made upon the person upon vhom summons may be served. Service
upon (1) a bank, (2} & savings and loan association, (3) a title insurance
company or underwritten title company {as defined in Section 12402 of
the Insurance Code), or (4) an industrial loan company taa defined in
Section 18003 of the Financial Code) shall be made at the office or
btranch thereof which has actusl possession of the property levied upon at

which the account levied upon 1s carried.



§ 547.030. Real property in name of defendant

547.030. (a) Any interest in real property, belonging to the
defendant and standing upon the records of the county in the name
of the defendant, shail be attached by the levying officer (1) record-
ing with the recorder of the county a copy of the wrilt and the notice
of attachment and (2) either serving an occupant of the property, if
there 12 one upon the property at the time service is attempted, with
a similer copy of the writ and notice, or, if there 1s no occupant
then on the property, posting the same in a conspicucus place on the
property attached. Such service or posting shall be made not more than
five days Aafter the date the writ and the notice ig recorded.

(b) Service upon the occupant mey be made by leaving a copy of
the writ and the notice with the occupant personally or, in his ab-
sence, with any person of suiteble age and discretion found upon the
property at the time service thereof is attempted and who is either
an employee or asgent of such occupant or s member of his family or
houeehold.

{c) Where the property described in the writ consists of more
then one distinct lot, parcel, or govermmentsl subdivision and any
of such lots, parcels, or governmental subdivisions lie with relation
to any of the others so as to form one or more contimuous, unbroken
tracts, only one gervice or posting need be made as to each such con-

tinuocus, unbroken tract.
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§ 547.040. Real property in neme of third party

Sh7.040. (a) Any lnterest in real property belonging to the
defendant, but standing upon the records of the county in the name
of another person, shall be attached in the same manner as is regl
property standing upon the records of the county in the name of
the defendant, provided that s copy of the writ and the notice
shall alsc be served by the levying officer upon such other person
in the manner provided for the service of suminons, not more than
45 days after the date the writ and the notice is recorded.

(b) The recorder shallindex such attachment when recorded in
the names both of the defendant and of the person by whom the

property 1s held or in whose name 1t stands of record.



§ 547.050. Personal property capable of manual delivery

547.050. Except as otherwise provided in this article, personal
property capable of mamal delivery shall be attached by the levying
officer (1) taking such property into custody and (2) serving the
person in possession of such property &nd the defendant, if he is
not the person in possession, with a copy of the writ and the notice
of attachment. Service on the person in- possession shall be contem-
poraneous with the taking. Service on the defendant, if he is not
the person in possession, shall be made not more than five days after

the date of the taking.



§ SW7.060. Personal property not capable of mamial delivery

547.060. Except as otherwise provided in this article, [tangible]
personal property not capable of manual delivery shall be attached by
the levying officer.[l) filing with [the Office of the Secretary of
State & notice in the form prescribed by the Secretary of State which
indicates that the plaintiff has acquired an attachment lien in the
specified property of the defendant][the recorder of the county in
vhich the property is located a copy of the writ and the notice of
attachment] and (2) serving the person in possession of such property
and the defendant, 1f he is not the perscn in possession, with & copy
of the writ and the notice of attachment. Such service shall be made not
rore than five deys after the date of filing with [the Office of the

Secretary of State][thg county recorder].



§ 547.070. Crops growing on real property in name of defendant

547.070. (a) GCrowing crops, or any interest therein, belonging
to the defendant and growing upon real property standing upon the
records of the county in the neme of the defendant, shall be attached
by the levying officer (1) recording with the recorder of the county
a copy of the writ and the notice of attachment and (2) either serving
an occupant of the real property, if there is one upon the resal
property at the time service is attempted, with a similar copy of the
writ and the notice or, if there is noc occupant then on the real
property, posting the same in a con#picuous place on such real property.
Such service or posting shell be made not more than five deys after-the
date the writ and the notice is recorded.

{b) Service upon the occupant may be made by leaving the copy
of the writ and the notice with the occupant personally or, in his
absence, with any person of suitable age and discretion found upon the
reasl properiy at the time service thereof 1s attempted and who is
either an employee or agent of such occupant or a member of his family
or household.

(c) Where the real property described in the writ consists of
more than one distinct lot, parcel, or governmental subdivision, and
any of such lots, parcels, or govermmental subdivisions 1lie with rela-
tion to any of the others s0 as to form one or more contiguous un-
broken tracts, only one service or posting need be made ss to each

such contigucus unbroken tract.



§ 547.080. Crops growing on real property in name of third person

s5h7.080. (a) Growing crops, or any interest therein, belong-
ing to the defendant, and growing upon real property standing upon
the records of the county in the name of another person, shall be
attached in the same manner as growing crops growing upon real
property standing upon the records of the county in the name of the
defendant are attached, provided that a copy of the writ and the
notice shall also be served by the levylng officer upon such other
perscon in the manner provided for the serviee of summons, not more
than 45 days after the date the writ and the notice is recorded.

(b) The recorder shall index such attachment when recorded in
the names of both the defendant and of the person by whom the reél

property is held or in whose name it stands on the record.



§ 547.090. Equipment

547.090. Equipment [of a going business], whether or not capable
of manual delivery, shall be attached by the levying officer (1) fil-
ing with the Office of the Secretary of State a notice in the form
prescribed by the Secretary of State which indicates that the plaintiff
has scguired an attachment lien in the specified eguipment of the
defendant and (2) serving the person in possession of such equipment
and the defendant, if he is not the person in posesession,; with e copy
of the writ and the notice of attachment. Such service shall be made not
more than five days after the date of filing with the Office of the

Secretary of State.
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§ 547.100. Farm products and inyentory of a going business

547.100. (a) Except as provided in subdivision (b), [farm
products or] inventory of a going business [conducted in premises
separate from the defendant's principal place of residence?} shall
be attached by the levying officer (1} serving the defendant with a
copy of the writ and the notice of attachment and (2) placing a
keeper in charge of such property for a pericd not to exceed eight
deys. During such perled, the defendant may continue to operate his
[farm or] business at hls own expense provided all sales are for cash
and the [full?] proceeds are given to the keeper for the purposes of
the levy unless otherwise suthorized by the plaintiff. After the end
of such period, the levying officer shall take such property into his
exclusive custody unless other disposition 1s made by the court or the
parties to the action.

(b) Upon the instructions of the plaintiff, farm products or
inventory of a goling business may be attached by the levying officer
(1) filing with thé Office of the Secretary of State a notice in the
form prescribed by the Secretary of State which indlcates that the
plaintiff has acquired an attachment lien in such property of the
defendant and (2) serving the defendant with a copy of the writ and
the notice of attachment.

(c} Where property is levied upcon pursuant to subdivision (a),
on motion of either party [the defendant], after notice and hearing
and upon good cause shown, the court may make such order as it deems
aprropriate to protect the plaintiff ageinst frustration of the col-
lection of his claim but which avoids undue interference with the
defendant's operations. Such order may include the removal of the

=11~



§ s47.100
keeper or such modifications in his duties as the court in its discretion
may provide [and may require the plaintiff to continue his levy by filing

and service pursuant to subdivision (b)].



§ 547.110. Accounts receivable; choses in action

547.110. An account receivable or a chose in action shall be
attached by the levying officer serving the account debtor, the
person in possession of such account receivable or chose in action,
and the defendant, if he is not the person in possession, with a

copy of the writ and the notice of attachment.
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§ 547.120. Chattel paper
547.120. Chattel paper shall be attached by the levying officer

(1) taking the chattel paper into custody and (2) serving the account

debtor, the person in possession of such chattel paper, and the

defendant, if he is not the person in possession, with a copy of the

writ and the notice of attachment.
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§ 547.130. Negotiable instruments

547.130. A negotiable instrument shall be attached by the
levying officer (1) taking such instrument into custody and (2)
serving :the person in possession of such instrument and the
defendant, if he is not the person in possession, with a copy
of the writ and the notice of attachment. If the instrument is
a certlficate of deposit, the levying officer shall serve a simi-
lar copy of the writ and the notice on the bank obligated under
the certificate. If the instrument is a note, the levying officer
shall serve a similar copy of the writ and the notice on the maker

of the note.



§ 547.140. Securities

547.140, (a) Except as provided in subdivision (b), a security
shall be attached by the levying officer (1) taking the security into
custody and (2) serving the issuer, the person in possession of such
security, and the defendant, if he is not the person in possession,
with a copy of the writ and the notice of attachment.

(b) Where the security is held in escrow pursuant to the pro-
visions of the Corporate Securities Law, or where the security has
been surrendered to the ilssuer, the levying officer shall not tazke
such security into custody, but shall serve copies of the writ and

the notice as provided in subdivision (a).
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§ 547.150. 1Interest in or cleim under policy of ingurance

547.150. Any interest or claim in & fixed or reasonably ascerw
talnable amount under any policy of insurance shall be attached by
the levying officer [{1) taking the policy of insurance into custody
and (2)] serving the insurer, the person iln possession of such poliey,
and the defendant, if he is not the perscn in possesslon, with & copy

of the writ and the notice of attachment.
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§ 547.160. Judgments owing to the defendant as & judgment creditor

547.160. Any judgment owing to the defendant shall be attached
by the levying officer (1)} filing in the action from which the judg~
ment arcse a copy of the writ and the notice of attachment and (2)
serving a copy of the wrlt and the notice upon the judgment debtor

in such acticn apd the defendant to whom the judgment is owed.
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§ 547.170. Interest in estate of decedent

547.170. (a) The interest of a defendant in personal property
belonging to the estate of a decedent, whether by testate in intestate
succession, shall be atteched by the levying officer (l) serving the
defendant and the personal representative of the decedent with a copy
of the writ and the notice of attachment and (2) filing e similar
copy of the writ and the notlce in the office of the clerk of the
court in which the estate 1s being administered.

(b) The personal representative shall report such attachment to
the court when any petition for distribution is filed.

(c) Buch nttachment shall not impair the powers of the repre-
sentative over the property for the purposes of administration.

(d) If a decree orders distribution to the defendant, delivery
of the property shall be ordered to the officer making the levy
subject to the claim of the defendant or any person claiming under
him. The property shall not be delivered to the officer making the

levy until the decree distributing the interest has become final.
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§ 547.180. Prerequisites to the seizure of property under a levy of attachment

ch7.180. (a) As a prerequisite to the taking of property by the
levying officer under this article, whether by keeper or otherwise, the
plaintiff shall be required to deposlt with the levying officer a sum
of money sufficlent to pay the expenses of taking and keeplng safely
sald property for & perlod not to exceed 15 days. In the event that
further detention of the property is required, the levying officer shall,
from time to time, make written demand upon the plaintiff or his attorney
for further deposits to cover estimated expenses for periods not to
exceed 90 days eaéh. Such demand shall be served as provided in Section
1011 or by depositing such notice in the post office in a sealed
envelope, as first-class registered mail, postage prepaid, addressed
to the person on whom 1t is served at his last known office or place
of resgidence. In the event that the money so demanded 1s not paid,
the levying officer shall release the property to the defendant, in
the manner provided in Secticon

(t) There shall be no liability upon the part of the levying
officer to take or hold perscral property unless the provisions of
this section shall have been fully complied with.

(¢) There shall be no liability upon the part of the levying
officer either to the plaintiff or the defendant for loss by fire,
theft, injury, or damage of any kind to personal property while in
the posesession of the levyling officer either in a warehouse or in the
custody of a keeper or en route to or from a warehouse unless the

levying officer 1s negligent in hls care or handling of the property.
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§ 547.190. levy on bank asccount, savings and loan association share or certi-
ficate, or property in safe deposit box not wholly in name of
defendant; ronliability of btank, trust company, savings and loan
association, or safe deposit corporation

5&7,190_ (a) The provisions of this section shall apply where the
following personal property is scught to be attached:

(1) Any bank acecount, or interest therein, not standing in the
name of the defendant alone;

(2) Any savings and loan association share, investment certifi-
cate, or account, or interest therein, not standing in the name of the
defendant alone; or

(3) Property in a safe deposit vault or box maintained by a bank,
trust company, savings and loan association, or other corporation
authorized and empowered to conduct & safe depesit business and rented
by 1t to a person cther than a defendant.

(b) Prior to levy, the plaintiff shall provide an undertaking in
an amount not less than twice the amount of the plaintiff's claim.
Such undertaking shall indemnify any person, other
than the defendant, who is rightfully entitled
to the property {which person need not be named specifically in said
undertaking but may be referred to generally in the same manner as in
this sentence), sgainst actual damage by reason of the taking or
holding of the property and assuring to such person the return of the
property to him upon proof of his right thereto.

{(¢c) While the attachment is in force, no bank, trust company,
savings and loan assoclation, or safe deposit corporation shall be

liable to any person by reason of:
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§ sk7.190

(1) 1Its compliance with the levy;

{2) The nonpayment of any check or other order for the payment
of money drawn or presented against the account or other credit;

(3) The refusal to pay any withdrawal in respect of the share,
Investment certificate, or account;

(4) The removal, pursuant ‘o the levy, of any of the contents of
the safe deposit wault or box;

(5) The refusal to permit access to the safe deposit vault or
box by the renter thereof.

(d) Before giving access to any safe deposit vault or box, the
bank, trust company, savings and loan association, or safe deposit
corporation mey demand payment to it of all costs and expenses of
opening the safe deposit wvault or box and all costs and expenses of
repairing any damage to the safe deposit vault or box caused by the

opening thereof.
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§ 547.200, Execution of commercial paper by levying officer

547.200. (a) When a check, draft, money order, or other order for
the withdrawal of money from a banking corporation or association, or
the United States, or any state or public entity within any state,
payable to the defendant on demand, comes into the possession of a
levying officer under a writ of attachment, the officer shall promptly
endorse the same and present it for payment.

{b) The levying officer shall endorse the check, draft, money
order, or other order by writing the name of the defendant therecon
and the name and official title of the levying officer and giving the
title of the court and the cause in which the writ was issued. Such
endorsement shall constitute a valid endorsement. HNo banking corpora-
tion or association or public entity on whiech the check, draft, money
order, or other order is drawn shall ineur any liability to any person,
firm, or corporation by reason of paying to the officer the check,
draft, money order, or other order by reason of such endorsement. Wo
levying officer shall incur any liability by reason of his endorsing,
presenting, and obtaining payment of the check, draft, money order, or
other order. The funds or credit resulting from the payment Pf the
check, draft; mconey order, or other order shall be held by thé levying
officer subject to the levy of the writ of attachment.

(c) If it appear from the face of the check, draft, money order,
or other order that the same has been tendered to the defendant in
satisfaction of a claim or demand and endorsement therecof shall be
considered a release and satisfaction by defendant of such claim or

demand, the officer making the levy shall not endorse the check, draft,
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§ 547.200

money order, or cother order unless the defendant shall first endorse
the same to the officer making the levy. 1If the defendant shall not
endorse the check, draft, money order, or other order to the officer
making the levy, the officer shall hold such check, draft, money order,
or other order subject to the levy and shall incur no liability to the
defendant or to any cother person, firm, or corporation for delay in

presentment of the same for payment. .
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§ 547.210. Szle of or receiver for attached property; proceeds; receiver's

expenses
547.210. (a) Whenever property is or may be attached, upon applica-

tion of either party {or any third person whose interest has been deter-
mined pursuant to Section 689], after reasonable notice to the other: party
[parties] and s showing that the interests of the parties will be best
served thereby, the court may order that such property be sold or may
appoint a receiver to take charge of, cultivate, care for, preserve,
collect, or sell such property.

{b) Any sale of such property shall be made in [the same menner
that property is sold on execution]{a commercially ressonsble manner],
and the proceeds shall be deposited in the court to sbide the judgment
in the action.

(c) Where a receiver is appointed, the court shall fix the daily
fee of such receiver and may order the plaintiff to pay such fee and
expenses of the recelver in advance or may direct that the vhole or any
part of such fee and expenses be pald from the proceeds of any sale of
such property.

(d) Except as otherwise provided in this section, the provisions
of Chapter 5 {commencing with Section 564) and Chapter 5A {commencing
with Section 5T1) of this title shall govern the appointment, qualifica-
tions, powers, rights, and duties of a recelver appointed under this

section.
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§ 547.220. Return of writ; inventory

547.220. (a)} The levying officer shall return the writ to the
elerk of the court from whom the writ issued with a certificate of his
proceedings endorsed thereon or attached thereto. BSuch return shall
be made promptly after service and in no event later than 60 days after
the officer receives the writ.

(b} The levying officer shall mgke & full inventcry of any property

attached and return such inventory with the writ.
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§ sh7.230. Third party claims to attached property

547.230. 1In any case where a third person claims an interest in
any property atteched; the rules and proceedings applicable in cases

of third party claims under Section 689 shall apply.



§ 5L7.240. Lien of attachment; effective date; exception

547.240. {a) The lien of attachment on an interest in real property
and on growing crops becomes effective upon the date of recording pursuant
to Sections 547.030, 547.040, 547.070, and 547.080, provided, however,
if service is not completed within the time and in the manner required
bty such sections, the lien of sattachment shall cease at the end of the
respective pericds, and the court, on the application of any person,
shall order the discharge of such attachment.

(b) The lien of attachment on property levied on pursuant to Sec-
tions 547.050 and 547.100(a) becomes effective on the date the levying
officer taskes custody of such property [provided, however, if service is
not completed within the time required by those sectlons, the lien of
attachment shall cease, and the court, on the application of any person
shall order the discharge of such writ].

(¢) The lien of attachment on property levied on pursuant to Sec-
tions 547.060, Sh7.090, and 547.100(b)}, becomes effective on the date of
filing pursusnt to those sections; [provided, however, if service is not
completed within the time required by those sections, the lien of attach-
ment shall cease, and the court, on the spplication of any perscn,shall
order the discharge of such writ].

(d) The lien of attachment on property levied on pursuant to Sec-
tion 547.110 beccmes effective on [the date of service on the account
debtori].

(e). The lien of sttachment on chattel paper becomes effective on
[the date the chettel paper is taken into custody? the date of service

on the account debtor?].



§ 547.2k0

(f} The lien of attachment on negotiable instruments becomes
effective on [the date the instrument is taken into custody? the daste
of service on the obligor? the maker?].

{g) The lien of attachment on securities becomes effective on
(the date the security is taken into custody? or notice is given to
the issuer? or eserow holder?].

{h) The lien of attachment on interests in or claims under policies
of insurance becomes effective on [the date of notice to the insurer?].

(i) The lien of attachment on a judgment levied on pursuant to
Section 547.160 becomes effective on [the date of notice to the Jjudgment
debtor?].

(j) The lien of attachment on property levied on pursuant to Sec-
tion SUT.170 becomes effective on [the date of service on therpersonal
representative? of filing with the probate cotrt?].

[(k}) Notwithstanding subdivisions (a) through {j) of this sectionm,
vwhere a temporary resireining order has been issued pursuvant to Section

, any lien of attachment subsequently acquired on property sub-
Ject to such an order shall, as to any other levy of attachment or

execution, relate back to the date of service of such order.)



Memorandum 72-2L

EXHIBIT II
§ 689 (added). Third-party claeims; releaseh undertaking by plaintiff; Justi-
fication of sureties; sufficiency of underteking; appraisal of

property; liability of officer;| hearing; notices; continuance;
protective orders; jury frial; eppeals

689. (a) As used in this sectio#, "plaintiff" means the perscn in
whose favor & writ runs; "defendant” m%ans the defendant or judgment
debtor whose property is sought to be Pevied upon.

(b) A third person who seeks to Llaim an interest in any [personall]
property levied upon under either a wr%t of attachment or a writ of
execution shall serve upon the levyingiofficer a verified written claim
which describea such interest, states &he reasonable value thereof and

- the facts upon which such claim is bas%d, and states the addrese to which
any notices required by this section m#y be mailed.

(c) The levying officer shall set‘hd to the plaintiff by first-class

|

mail, postage prepald, a copy of the t$ird-party claim and a demand that
the plaintiff file an undertaking in t#e court in which the action is
pending. Such demsnd shall be made no#withstanding any defect, informality,
or insufficlency of such claim., The u#dertaking shall be executed by

at least two good snd sufficient suret;es, in a sum equal to double the
value of the interest of the third per#on, ag stated 1n his claim or as
determined in the menner prescribed herein. BSuch undertaking shall be

made in favor of and shall indemnify t#e third person againet eny loss,

liability, demages, costs and attorney'/s fees, by reason of the levy

[or any steps taken to enforce such le%y]; provided, however, that,
where the property levied upon is requﬂred by law to be registered or
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.recorded in the name of the owner and it appears thet at the tlme of the

levy the defendant was the registéred br record owner of such property
and the plalntiff caused the levy to b; made and msintained in good faith,
and in reliance upon such registered o* record cwnership, there shall he
no 1iability thereunder to the third p%rson by the plaintiff or his
sureties. If the plaintiff fails to f%le the undertaking within 10 days
after the demsnd is sent, the levying %fficer shall release the levy
[in the manner provided in Section 1 1.

(d) 1If the plaintiff files an undertaking, he shall also send to
the third person by first-class mail, ﬁostage prepaid, notice of filing
of the undertaking. If no exception iqitaken by the third person within

10 dasys after such notice is sent, the third person shall be deemed to

have waived all objections to the suffiFiency of the sureties. The
third persor may except to the sufficie%cy of the sureties by filing
with the court and at the time of fili | sending to the plaintiff by
first-clsss mail, postage prepaid, a n:tice of excepticn. When excepted
to, the plaintiff's sureties shall Juat*fy in the manner provided by
Sections 1057 and 1057a. Such Justific#tion shall be made within seven
days of the filing and sending of the nﬁtice of exception and upon not

less than two-days notice to the third Qerson. Upon failure to justify,

or if others in their place fail to jusfify, the levy shall be released.

(e) On motion of either the plainfiff or the third persom, after
notice and hearing, the court may orderjthe amount of the underteking
|

increased or decreased as it deems neces@ary for the protection of the
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third person; provided, however, that; in no event, shall the amount

of the undertaking be less than the vahue of the interest of the third
person. If it becomes necessary to as@ertain the value of the interest
involved, such interest may be apprais%d by one or more disinterested
persons, appointed for ithat purpose byithe court from which the writ
issued, or the court may direct s hearﬁng to make such determinaticn.

If, upon such appraisal or hearing, th% court finds that the undertaking
given is not sufficient, an order shalﬁ be made fixing the amount of such
undertaking, and within five days ther%after an undertaking in the amount
so fixed mey be given in the same formiand manner and with the seme
effect as the original. l

(f) Whether or not the plaintiff%gives an undertaking as required
by this section, the third person msy ¥ecure the release of the levy by

|
giving an undertaking under the prcvis%ons of Section T1Ob.

(g} Whenever a third-party claim%has been flled as provided herein,
either the plaintiff or the third pers*n may request a hearing in the
court from which the writ issued for aghearing %o determine the proper
disposition of the property. The cour# shall set the matter for hearing
on a date not more than 20 days after #he date of filing of the written
request; provided, however, that the céurt may continue the matter for
good cause shown. Not less than 10 da%s before the day set for the
hearing, the court clerk shall send & qotice of the time and place of

the hearing to the pleintiff and the tﬁird person by first-cless mail,

postage prepaid. (Whenever the request for a hearing is filed by a
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third party, neither such request nor Qroceedings pursusnt thereto may
be dismissed without the consent of th% plaintiff.] The court may order
the sale of any perishable property heid by the levying officer and
direct the disposition of the proceedsiof such sale. The court may, by
order, stay execution sale, or forbid 4 transfer or other disposition of
the property involved, until these or 4ther rroceedings can be prosecuted
to termination, and may require, as a dondition of such order, such bond
a5 the court may deem necessary. Such orders may be modified or vacated

by the court at any time prior to the termimation of such proceedings,

upon such terms =8 may be Jjust, [Nothqng herein contained shall be
construed to deprive anybody of the riéht to a Jury trial in any case
vhere, by the Constitution, such rightihf given, but & Jjury trisl shall be
waived in any such case in ;ike manner %s in the trial of an action.] Ko
findinge shall be required in eny procekdings under this section. At the
conclusion of the hearing, the court sh;ll order such disposition of the
property as it deems proper. |

(h) The levying officer shall not} be lisble for any demages to any
third person or plaintiff for any actio?s taken in accordance with the

provisions of this section.

. .




§ 689 (repealed)

. Sec, . Section 689 of the Code of Civil Procedure is repesled.

whetker or not it be in the actual poasession of the levying
offieer, is claimed by a third person as| his property by a
written claim verified by his oath or that |of his agent, setting
out the reasonsble value thereof, his title and right to the
possession thereof and delivered, together with a copy thereof,
to the officer making the levy, such officer must release the
property and the levy unless the plaintiff, or the person in
whose favor the writ runs, within five| days after written
demand by such officer; made by registered or certified mail
within five days afier being served with|sach verified claim,
gives such officer an undertaking executed by at least two
good and sufficient sureties, in & sum equal to double the value
of the property levied upon. -
8tch undertaking shall he made in favor of and shall indem-
nify such third person against loss, liability, damages, costs
and eounsel fees, by reason of such levy or such seizing, taking,
eollecting, withholding, or sale of such property by such officer;
provided, however, that where the property levied upon is I :
required by law to be registered or recorded in the name of the oy ! n
owner and it appears that at the time of the levy the defendant . 1_.
or judgment debtor was the registered or record owner of such 5#"(8 ou.
property and the plaintiff, or the person in whose favor the
writ runs, caused the levy to be made and maintained in good
faith, and in reliance upon such registened or record owner-
.ghip, there shall be no liability thereunder to the third person
by the plaintiff, or the person in whose favor the writ runs, or
his gureties, or the levying officer.
Exceptions to the sufficiency of the surgties and their justi-
fication may be had and taken in the same manper as upon &n
undertaking on attachment, If they, or others in their place,
fail to justify at the time and place appointed, such officer
must release the property and the levy;| provided, however,
that if no exception is taken within five flays after notice of
receipt of the undertaking, the third person shall be deemed to
have waived any and all objections to the sufflciency of the
sureties,
If objection be made to such undertaking, by such third per-
son, on the ground that the amount thereof is not sufficient, or
if for any reason it becomes necessary to ageertain the value of
the property involved, the property involveéd may be appraised
by one or more disintereéted persons, appointed for that pur-
pose by the court in which the aeticn is pending or from which
the writ issued, or by a judge thereof, or| the conrt or judge
may direct a hearing to determine the valie of such property.
If, upon such appraisal or hearing, the gourt or jodge finds
that the undertaking given is not sufficient an order shal be
made fixing the ameant of such wndertaking, and within five
daya thereafter an undertaking in the amoent so fixed may be
given in the same form and manner and wilh the same effect as
the original.

- 689. 1If tangible or intangible personal property levied on, \




The officer making the levy may demand and exact the under-
taking herein provided for notwithstanding any defect, informality
or insufficiency of the verified claim delivered to kim. Such officer
ghall not be liable for damages 10 any such third person for the levy
upon, or the collection, taking, keeping or sale of such property if no
claim is delivered as herein provided, nor, in any event, shall such
officer be liable for the levy upon, or the hplding, release or other dis-
position of such property in accordance with the provisions of this
secticn.

If such undertaking be given, the levy shall continne and such
officer shall retain any property in his poskession for the purposes of
the levy under the writ; provided, however, that if an undertaking be
given under the provisions of Section 7100 of this code, such proper-
ty and the levy shall be released.

Whenever a verified third party claim is delivered to the officer
as herein provided, upon levy of execution or atiachment (whether
any undertaking hereinabove moentioned be given or notj, the plain-
tiff, or the perscn in whose favor the writ runs, the thisd party claim-
ant, or any one or more joint third pa claimants, shall be en-
titled to a hearing in the court in which thd action is pending or from
which the writ issued for the purpose of detiermining title to the prop-
erty in question. Such hearing must be granted by the said cont
upon petition therefor, which must be filed within 15 days after the
delivery of the third party claim to the officer. Such hearing must
be had within 20 days from the filing of such petition, unless con.
tinued as herein provided. Ten days’ notice of such hearing must
be given to the officer, to the plaintiff or the person in whose favor
the writ runs, and fo the third party claimant, or their atiorneys,
which notice must specify that the hearing|is for the purpose of de-
termining title to the property in question} provided, that no such
notice heed to be given to the party flling| the petition. The court
may continue the hearing beyond the said| 20-day period, but good
cause must be shown for any such continuapce. Whenever the peti-
tion for such hearing is filed by the third party claimant, or by any
one or more joint third party claimants, neither such petition nor
proceadings pursuant thereto may be dismissed without consent of
the plaintiff or the person in whose favor the writ runs, The court
may order the sale of any perishable property held by such officer
and direct the disposition of the proceeds pf such sale. The court
may, by order, stay execution sale, or forbid a transfer or other dis-
position of the property involved, until the proceedings for the de-
termination of such title can be commenced [and prosecuted to termi-
nation, and may require, as a condition of such order, such bond as
the court may deem necessary. Such orders may be modified or va-
cated by the judge granting the same, or by the court in which the
proceeding is pending, at any time prior to|the termination of such
proceedings, upon such terms as may be just. At the hearing had
for the purpose of determining title, the third party claimant shall
have the burden of the proof. The third party claim delivered to
the officer shall be filed by him with the epurt and shall constitute
the pleading of such third party claimant, subject to the power of
the court to permit an amendment in the ihterest of justice, and it
shall be deemed controverted by the plaintiff or other person in whose
favor the writ runs. Nothing herein contained shall be construed
to deprive anybody of the right to a jury trial in any case where, by
the Constitution, such right is given, but & j trial shall be wajved

%
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in any such case in like manner as in| the trial of an action. No
findings shall be required in any proceedings under this section. At
the conclusion of the hearing the court shail give judgment deter-
mining the title to the property in question, which shall be conclusive
as to the right of the plaintiff, or other pprson in whose favor the writ
runs, to have said property levied upon, taken, or held, by the officer
and to subject said properly to payment or other satisfaction of his
judgment. In such judgment the court{may make all proper orders
for the disposition of such property or the proceeds therecf. If the
property or levy shall have been releasdd by the officer for want of
an undertaking, and final judgment shall go for the plaintiff or other
person in whose favor the writ runs, the officer shall retake or levy
upon the property on such writ if the wirit is still in his hands, or if
the writ shall have been returned, another writ may be issued on
which the officer may take or otherwise levy upon such property,

“An appeal lies from any judgment determining title under this section,

suchi appeal to be taken in the manner provided for appeals from
the court in which such proceeding is| had.
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§ 689a {repealed)
Sec.

. Section 68%a
Procedure is repealed.

669
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agreement of sale and property on/which there is a chattel mortgage

may be taken under attachment
ereditor of the buyer or

the agreernent or mortgage for de
or change of possession.

Comment. Section 68%a is sup

the Commercial Code which provides

§ 9311. Alienability of Debtor"
debtor’s rights in collateral may be
ferred (by way of sale, creation of
levy, garnishment or other judicial
vision in the security agreement pry
vision in the security agreement nm
default is valid, ,

fault or forfeiture in case of levy

of the Code of Civil

of the buyer under an executory a”l’ﬂ
execution issued at the suit of a £ Sto kepud

. notwithstanding any provision in

erseded by Section 9311 of’

ag follows:

Rights: Judicial Process. The
huntarily or involuntarily trans-
a security interest, attachment,
process) notwithstanding & pro-
bhibiting any transfer but a pro-
laking the transfer constitute a




§ 639b, Personal property under purchase doniract or 'mortgage; motor
vehiclea; claim of seller or mor{gagee; tender and deposit;
determining validity of contract or mortgage

{1) Vehicle or vessel; notice to legal owner,

{1} Where the property levied upon is a vehicle or a vessel required to be
registered with the Department of Motor Vehicles, the officer shall forth-
with determine from such depariment the and address of the legal
owner of the vehicle or vessel and shall notify|any such legal owner who is
not alzo the registered owner of such vehicle pr vessel of the levy by reg-
istered mail or certified mail or personal servi

(2) Claim of seller or mortgagee .

(2} A seller or mortgagee may file with the officer levying on personal
property a verified written claim, together with & copy thercof, contain-
ing a detailed statement of the sales contraci or mortgage and the total
amount of sums doe or to scerve to him under the contract or mortgage,
above setoffs, with interest to date of tender,/and also stating therein his
address within this state for the purpose of itting service by maii upon
him of any notice in connection with said claim, ‘The officer making the
levy may demand and exact the payment or un king herein provided for,
notwithstanding any defect, informality or inaufficiency of the verified
claim delivered to him.

(3} Demand for claimed debt.

(3) Within five daya after being served with such werified nlmn the
officer levying on such property must make nd by registered mail or
certified mail on the plaintiff or hia attorney for the amount of the claimed
debt and interest due to date of tender or the Helivery to the officer of an
undertaking and siatement as heremaﬂ;er provided, whick demand shall
include the copy of such ciaim.

(4) Deposit or undertaking, relesse.

(4) Within five days after receipt by the plaintiff or his attorney of such
offieer's demand the plaintiff shall deposit with the officer the amount of
such debt and interest or deliver the undertaking and statement hereinafter
provided, or the levying officer must release the property.

{b6) Payment or tender. °
(B) Within five days after receipt by him of such deposit the officer must
pay or tender same to the selier or mortgagee; vided, that shounld auch de-
posit be made by check the officer shall be nllowed a reasonable time for
check to clear.

{6) Tender accepted,
{6) If the tender is accepted, all right, title, and interest of the seller
or mortgagee in the property levied upon shall pasa to the party to the ac-
tion making the payment.

(7) Tender refused.
(7) If the tender is refused, the amount thereof shall be deposited with
the county treasurer, payable to the order pf the seller or mortgagee.
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{8) Bale, suspension, authorization.
{8) Until such payment or deposit covering such claim is made, or the
undertaking and statement herein provided delivered to the officer, the
property cannot be sold under the levy; put when made (and also in case
the seller or mortgagee fails to render his claim within 30 days after the
perscnal service upon him of a written demand therefor, which service muat .
be atieated by the certificate of the serving officer, filed before the sale with
the papers of the action wherein the atiabhment or execution. was issued),
then the officer must reiain the property| and, in the case of an execution
sell it in the manner provided by law, free|of all liens or claims of the seller
or mortgagee. Suck writien demand of the levying officer may be served
by him, or for him by any sheriff, marshal, or constable whose office is
closer to the place of service, and whose and mileage shall be paid out
of the prepaid fees in ilhe posseasion of the levying officer

{9} Statement of invalidity, andertaking, retention or sale.

{9) When an attachment or execyiion [creditor presents to the officer,
witkin the time allowed from the officer's demdnd, a verified statement that
the saled contract or mortgage is void or|invalid for the reasons specified
therein, and delivers o the officer a and sufficient undertaking in
double the amount of the indebtedness clgimed by the seller or mortgrgee
or double the value of the personal property as the oificer may determine and
require, the officer shall retuin the property and in case of an execution sell
it in the manner provided by law, free of all liens or claims of the seller or

mortgagee,

.

Undertaking. 7

The undertaking shall be made to the seller or mortgagee and shall in-
demnify him for the taking of the pro against lowss, liability, damages,
costs and counsel fees. Exceptions to the sufficiency of the sureties and

their justification may be had and taken (in the same manner as upon an
undertaking on attachment.

Liability officer. ' ‘

If such undertaking be given, auch offfcer shall not be liable for dam-
ages to any such clairmant for the taking, keeping, or sale of such prop-
erty in accordance with the provisions of this code.

{10) Hearing, judgment, jurisdiction.

{10) Whenever a verified claim herein i3 delivered to the officer as bere-
in provided, upoa levy of execution or attachment (whether any under-
taking hereinabove mentioned be given or not), the plaintiff, or the per-
aon in whose favor the writ runs, the cliaimant, or any one or more such
joint claimants, shall be entitled to a ring in the court in which the
action is pending or from which the writ] issned for the purpose of deter-
mining the walidity of such aales contract or chattel mortgage. Buch
hearing may be had and taken, and atay jof execution or other ordér made
in the same manper as on third party ¢laims under Section 689 of this
code. At the conclusion of the hearing court shall give judgment de- k

termining the validity of the claim under the sales contract or chattel
mortgage which shall be conclusive between the claimant and the plain-
tiff, or other person in whose favor the writ runs. The court in which
the action is pending, or which issued surh writ, shall have original juris-
diction in all proceedings ander this section,

w]l(w



C TG g

Retaking of released property.

If the property shall have been released by the officer for wani of sa
undertaking or payment, and final judgment shall go for the plaintiff or
other person in whose favor the writ riuns, the officer shall retake the
preperty on such writ, if the writ shali |still be in his hands, or if the
writ shall have been returned, another writ may be issued on which the
officer may take such property. :
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