#39.30 L/6/72
Memorandum 72-22
Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' Esrnings
Protection Law)

BACKGROUND

Senate Bill 88 (wage garnishment and related matters) was heard by the
Senate Judiciary Coammittee on April 4. Various organizations--including but
not limited to the Teamsters and the Credit Unlons--had contacted members of
the commitiee prior to the hearing and made known their cbjections to the
bill unless the bill was amended as they requested. I thought that the
first porticn of the hearing went well, and it appreared that the votes were
there to obtain a db pass recommendation from the committee. However,
when the vice cheirman of the cormittee asked for those opposing the bill to
come forward and then msked them to identify themselves, the attitude of the
committee changed. Appearing in opposition to the bill were the following:

Representatives of the sheriffs, marshals, and constables (four persons)

Representative of the Teamsters Union

Representative of the Credit Union League

Representative of the California Rural Legal Assistance

Representative of the Western Center on Law and Poverty

Representative of the Legal Aid Foundation of Long Beach

Representative of the Franchise Tax Board
The bill digest, prepared by the staff of the legisletive committee, also ldenti-
fied the State Teachers' Retirement Boerd as being in opposition to the bill, but
no representative of the board came forward at the hearing. Another group
having objections to the bill thet did not appear at the hearing (but spparently
had discussed the bill with some committee members) was the Merchants and
Manufacturers Associatlon.

As socn as the opponents to the bill had identified themselwves sand before
any of them testified on the bill, one member of the committee stated that
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the bill appeared to be cne that would need interim study and made a motion
that it be referred for interim study. Action on this motion was deferred,

the vice chairmsn of the committee suggesting that perhaps the objections

were such that they could be tsken care of by amendments adopted by the
comnittee. The commitiee heard the representative of the Credit Union

League and was sympathic to his request that the existing exemption for credit
union accounts be rgstored. The committee heard the objection from the
sheriffs, mgrshals, end constables and still seemed to believe it would be
possible to work out the problems ocm the bill. The comnittee next heard

from the poverty lawyers {see Exhibit X) and,.upon hearing those cbjlecticns,

it became clear that the committee was not going to be able to resolve the
controversy on the bill by & few relatively insignificant amendments. BSenator
Song then informelly polled the committee. There were only two members willing
to support the bill even if the credit union exemption was restored. Senator
Song then moved that the bill be referred to interim study, and the motion was
adopted without any discussion.

I discussed the bill with representatives of the Franchise Tax Board,
State Bar, California Collectors Association, Judieiasl Council, ard others.
All vere unhappy with the action taken by the committee., It appeared to
them that the problems with the bill [ex;ept for those raised by the poverty
lawyers) were ones that could be taken care of by amendments that would not
significantly change the essential provisions of the bill. I then discussed
the matter with Senator Song and various other members of the committee. I
asked: If we could obtaln support for the bill from all groups cother than the
present levying officers (sheriffs and the like) would he be willing to request
that the committee reconsider its action end approve the bill? There would,

I believe, be sufficient votes to report the bill if we can obtain this degree

of support.



Except for the poverty lawyers and possibly the Franchise Tax Board, I
believe that we can reach agreement with all interested persons and organiza-
tions on amendments that will remove cbjections to the bill (other than
abjections to the mail levy which I believe is an essential provision of the
bill). There is a good chance we can reach agreement with the Franchise Tax
Board on the withholding tax provisions, and we can always remove the special
tax order provisions from the bill entirely if no agreement can be reached.
However, unless the representatives of the poverty lawyers are willing to
accept the bill substantislly as it now is {with various technical amendments
and pessibly with some revision in the language of the hardship exemption or
in the Comment to this provision), it would appear that it will not be
possible to obtain its enactment this year. In such case, it is exceedingly
unlikely that the bill would actuslly be considered in the interim (with the
election being held in November and the vacatlons that will occur thereafter),
and we will be in the same position next session that we are now. There are
other possible alternatives: Should the bill be amended merely to provide
for a mail levy procedure (which, I believe, could be enacted)? Or should
we continue to work on the bill with a view to submitting a revised recom-
mendation next session? Or should we drop the bill for the foreseeable
future and walt to see what the experience is under the continuing levy
which recently went into effect? In any case, whatever our ultimate decision,
we should go through the pill in detail with the- representatives of the
federal Wage and Hour Divieion who will he at our meeting on Friday so we
can determine exactly what they would like to see in a statute to satisfy
federal requirements.

In this memorandum, the staff sets out various substantive and techni-
cal amendments that showld be made. At my urging, Senator Song did not accept
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some of these substantive amendments. As a result, the bill was in effect
killed at the hearing. The Commission is now in a position where--having
made a sensible recommendation to the Legislature--it must consider some
amendments that I consider undesirasble but nevertheless reccommend be
accepted.

The California Collectors Association, despite its misgivings with
various provisions of the bill which have been previously expressed, is not
requesting any concessions. It accepts the bill in its latest amended form
and would not, I belleve, reject reasonable technical amendments. I under-
stand, however, that some other creditors are opposed to the bill.

The amendments discussed in this memorandum fall into two classes. Amend-
ments that are not really desirable but would restore existing law and would
not ceuse any other group to oppose the bill. Examples of these types of
amendments are the ones (discussed later) insisted on the by Credit Unicn
League (restore existing credit union account exemption) and Teamsters Union
(restore exception to hardship exemption for garnishment where the debt is
incurred for perscnsl services by any employee or former employee of the
debtor). The staff suggests that this type of amendment be made if the amend-
ment would not represent a significant change in an essential provision of the
bill, Other amendments would make significant changes in the bill and would
cause the blll to be opposed by cthers who now support the bill. The staff
suggests in this memorandum what we believe would be appropriate action on
these other suggested amendments.

The amendments proposed by the staff are attached. Many are technical
and are not discussed in this memorandum. The memorandum discusses the
various problems and, where the language of the amendment 1s significant,

refers to the pertinent amendment.
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With the exoeption of some poverty lawysrs (soe Exhibits IV (ﬂd),

YI (bnﬂ), XI {gold); compare Exhibit XIV (white) attached), there

to be general agreement among &)l interested perscns that the enactment af

Senate Bill 88 would be & substantial iwprevement cover existing law, .
Thers are, of course, & mumber of apucifio ocbjections 4o the bill which
appear to be possible of solution without destroying the bill significamtly.

ANALYSIS OF AMENIMENTS .
Bank account exemptions. A major objection to the bill is the slimina-

tion of the credit union exemption. 3See Exhibit XIT {blue} attached. The
restoration of th:ia exemption is 'eaaential and the attached revised bill
restores the exanpt.ién. On page 43 of the revised bill, Section 16 (repealing
Section .'19406 of the Financial Code) is deleted, On page 6 of the revised
bil1, lines 33-35 are dsleted, thus restricting the scope of the three mew
dapoai‘t. socount exsmptions to exclude gredi‘b union accounts. These revisions
will restore existing law and will not, T }:_alim, cause amyons to ebject to
the ‘bﬂlo
‘Section 690.7 (pages 6-8 of the revised bi1i) has been revised to limit

the scops of the exsmpiion to aocaunts subjaot to withdrawal by the dabtor
or hia spouss or both for the use of the debtor or his spouse orf both. See
definition on pags 7, lines 1-li, of revised till. This conforms to the dscision
made at the last meeting. Alac, the revised bill limits the accounts that
mast be listed in the affidavit of exsmption to thoss owmed by or standing
in the mame of the debior of his spouse.

. Section 690,7-1/k 1s revissd to use the concept Mbeneficially owned®
{ses insert between lines 11 and 12 on page B of revised bill). This
broadsr definition for the purposes of Section 690.T=L/k permits an exsmption

for sny account that will be used for the support of the debtor or his family,
¥ote the reviped standard for the exemption {set out on page 8 of the reviaed



bill, lines 12-24 }; Finally, a new subdivision (f) is added to the
section (see page 9 of the revised bill) to make clear that the standard
provided for the exemption does not affect the prntfect.ion afforded
dsbtors under the rules of law relating to spendfhrift trusts. We belisve
that these revisiona will not give rise to objections to the billi,

The Poveriyrlawyers cbieet to the reduction of the deposit accoﬁ!;'ﬁ
examption from $500 to $100, See Exhibit X (green) attached. Sea also
Extibit Y {pink) page 3. making the suggmstion that a $500 exemption ia
not encugh. The hill is dead if the exemption is raised abows $100, Yom
may £ind Semate BAlL No. 1071 (attached as Exhibit XIII) of interest. This
bill, introduosd at the current seasion by Senator Zenovich (D«Freanc) would
replage the pressnt Sovings and Loah Association exemption with a broadsr
deposit account exemption (including ohecking sccounts)_'based om & theory of
tracing earnings. The staff personallj believes that the Commission's prow |
posal is actually more banefiocial to debtors than Senmate Bill 1071,

-

Teamster Uniom oblaction, You will recall that, under existing law, the

hardship exsaption 1s subject to an exception for common necessaries and an
_exoeption for debts incurred for pérs:;nal services rendered by any employes
or former employee of the judgment debtor. The Teamster Tnion obhjacta to
the elimination of the exmeption for employeas or former employses of the
judgment debtor and requested that this exception be regtored and sxpanded
to cover comtributions to undom health snd bemsfit funds, Ses Exhibit

YT (yellow) attacheds I have discussed the problem with the attormey for
the urdon. Be indieates that the union will give the LAll its unqualified
suppert if we restore the existing languages. While he would like to have
the scopes of the exception expanded, he is willing to accept restoration of
the existing language in the interest of obtaining the general agreenent of
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all interested persons that is necessary if the bill is to be enacted
at ths 1972 seasion. The pertinent smendments ars faind on the top
portion of page 6 of the revised bill (independent comtractors) and
on page 26 of the revised bill {employess). These revisions, being
merely restorstion of existing law, should not cause anyone to object
to the bill.

Retirement plan exempbion. Section 690,18 provides an exemption

for certain retiremsnt plans, You will recall thst the Commission in
its printed recommendation determined to retain subdivision (c¢) of
Ssction $90,18, which provides an exemption }or certain private
retivemsnt plans "from exscution, attanhﬁan:t, or garmishment in any
barkruptoy proceeding® but determined to delote the pﬁrt.tm of sube

division (o) relating to Weogh Act plans. At the lsst meeting, it was
decided to delate subdivision (¢} entirely, and the bill was amended
accordingly. MNowever, 1t iz apparent that thia last declsion haa cansed
concern., See Bxhibit IIY (green) attaoh;d. It is not posszibls at this
time to draft & gaansible retifemnt exsmptiocn. Some tims ago the Com-
mission decidsd that somstime in the future we would retain & consuXbisk
for this purpose. To avoid possible objedtions to the bill, the staff
recomasnds that the fommission go back to its original decision to petaln
subdi vision (c) without changs (exoept for the deletien of the Keogh Aot
provision)e This will eliminzte the objections to the deletion of sube
divizion (o) entirely and should not giwe rise to additional objections
sinos the proposed amendment merely restores existing law. The existing
language of subdivision (c) is restored on page 11 of the revised b.tll.
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Witbholding ordsr for support. The sxtent to which, if at all, a

withholding order for suppert could be used to recover delinquent amcunts
was unclear undsr the bill, Several persons have faisad this problem,
Morchants and Memufacturers Assoclation (orally)s Exhibit T (pink) sttacheds
The staff has sttempted:to provide a practical solution to the problem in
the revised bills We have adopted the solution that has developed in the
oourt ordered wage assigmments for swpport. Tﬁ contiming arder is for
the ourrent suppert {amount of suppert provided im Judgment) plue such
additional amount as the §oxn~t daternines for delinquent payments, Thu. 7
employer withholds the same smourt each momth until the delinquent amount
is mads up. This revision is accomplished by the mew language added

to Section 723.030 on page 22 of the revised bill, We have also made
clesr that the emnption for hardship isx applicabls (a suggestion mads !
by the leglslative ccmittes oounsel) and have indicated that the amount

to be ii‘bhhald cannot excesd the net awount.payabls to the smployee after

taxes and other required deductiongshave beon mads (a matter of concsm to

the tax adeinistrators)s An additionali provision has been added (page 22a

of revised bill) to cover the manmer of ai'éhholding when'thﬁ gupport Judg--

wsnt provides for mo much 2 month and the smployee's pqr. pericds are, for
example, weekly, Also the last sentence of the new prmj;sinn (page 2_2&)

permits payment monthly if the employer so elscts (a matier of great concern

to the Merchants and Manufacturers Associstion). These revisions are essential

to remove cbjections to our new concept of a Mrithholding order for suppart.* |

Bardship axemption, The poverty lawyers are greatly concerned that
the *rare and umisval cases" standard in Seation 723.051 will preclude the
cowrt from graining relief in cases where the Judgment dsbtor has a large
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familys +they fesr some Judges will take the view thot a large family
is not "rare and umusual." See Bxhibit X {gresn) attached, We think that
this is a basic matter that needs full discuseicn at the meeting. W beliave ’
that Sectiona 723.050 and 723,051, taken together, significantly improve the
poaition of the judgment debtor. Seo, v.g., Bxhibit ZIV {white) attachad,
See also the tables {one showing amounts withhelds the other showing disposabls
sarnings after garnishmert) attached after ths iast exhibit to this memorandum,
The only pessible solutlion to the problem wonld be to substitute
“extraordinary ciroumstanoes" for "rare and urusual cases" in Section ?23.05.1.
Whather this would loocazen ﬁp the atandard too mach 1z a question for digm
oungsion at the meeting. Also, the representatives of the ereditors who
supuurt. the bill (and not all creditors support the bill) have been pushed
to the extreme limits ".i.n making concessiona an@dr their t;paperativa attl tude
1s the main reason the bill treats the debtors so fairly in its present form.
At tln‘ma time, the poverty lawyers argue. that they can ok eccempt’ all of
the eamings of a low incoms debior with & larpge family and fear 'bhﬂ} will nob
be able to accomplish this under the bill ae it ie presently drafted,

Tax withholding orders, Drafting the portionm of the statute dealing

with withheolding orders for taxes has been a most dii‘ficuj.t task, The reviasd
$413. incluwdes provigions that should make the bill sabisfactory in substanoe
to the Franohise Tex Bosrd. Thase provisions go beyond what the Commission
provioualy has been willing to permit the state tax authoritiss to doe If
the provisions can not be worked oub at the mesting, the alternative 1s Atu
delete entirely the withho¥ding order for taxex provisions from the bill, I
do not helieve that this is a desirable alternative since the bill as revised
still provides the taxpayer with greator protection than existing law,-

Thias portion of the bill has not previously been reviewed by the Commission.



I suggest that we go through the tax provisions carsfilly at the meeting.
The revised draft represemts my imberpretation of the minimm the Franchise
Tax Bosrd ocnalders esssntisl to effective bax admimtstration. For a Swmary
of their suggestions, see Bxhibit IX (yvellow) attached. The tax representatives
hava taken a very cooperative attituds and are willing te discuss t.Ahe;:l.r prohlems
and to consider alternative methods of reeting the problems.

- Botios to Jjudgment debtor. For more than 10 years, the Franchise Tax

Bosrd hag followed the procedure of sending a notice for the judgment debtor
to the employer who is required to deliwer - he notice bo the anﬁlo;ee.' The
board finds thig a more effective method of giving notice than a notice mailed
to the ;baacpayer's last known address. Also there is a 'a;aving to the board byl
avolding two mailings. The poverty lawysrs also suggested that a notice sent
to the place of employmsnt was more likely to reach the employee than a notios
sent to his last known home address. | -

The revised bill pSovides in Sections 723.103 and 723,10k a revised notice
system. (See pages 33-33a of revised bill,) .The are two r%asms for suggesting
the revised notice system, First, the tax authorities consider it essential to
thelir operation and we aWwold having differemt systems for different types of
orders by making the same system apply to all earnings withholding orders.
Second, and more importamt, we think thet the employer s.hould call the employss
in anyway and advise him when an earnings withholding orde¥ 1s receiwed, and it
will be usaful to the employes !.£ he 1s glven a copy of the order and a statement
of his rights at that time, The Vnaw system should net mpoae any undue bufiden
on. samployerse, |

Discharge from employment. The Merchants and Manufacturers Associstion

is sbrongly opposed to the expansion of the pretection against discharge becsuse
of wage ,ga-rzﬂs}nnant. Iast session, this organization was able to hold up the

Commission recommendsd bill on this subjeot until the bill was amended to thedr
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satisfaction, The staff belisves that it is essemtial that we eliminate

the objections of the Merchants end Manufacturers Assu.iation. Accordingly,

we sugpest that the bill be revised so that it mekes no substantive change

in ¢he existing law (Labor Code Section 2929). ‘We propose an amendment on g
page L6 of the revised bill that will preserve the substance of exlsting law

but will make clear that a combimiang garnishment for support iz a garnishment
for the payment of'o-m ;]udgmhzt for the purpoges of the section. This is
comparabls to the trsatment given gernidimsut for state tax liability under

. the revision made in subdivision {a) (1) of Section 2929 {page L5 of revised
Bi11). |

~Contents of receipt provided debtor b}r‘ croditor. The poverty lawyers

orally esuggested that the content of the receipt required by Section 723.026
should be specified. éae revised section on page 21 of.ravisd bille I hawe
added 2 provision to Section 723.026 that no receipt is required for payments
recelved pusuant to a withholding order for-supparts In most cases, the person
receiving the support money would probably fail to send a receipt for the pay-
merts and, if the payment is not received en time, both the judgment debtor and
the employer will soon be awars of that fact, Thess revisions should not give

rise to objections to the bill,

Bearing on hardship exemption before garnislwent goes into effect. The

poverty lawyers (Bxhibit X-green) object to the bHill because it provides no
advanoe notice to the employee of a pending wage rpﬂmnt-;_ a claim of exemptimm
does not delay the order from going into effoct. This deoision of the Gome

plssion to retain the subetance of existing law is the regult of a 1o£1g and
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Careful stwdy of the proosdure suggested by the poverty lawyers and the
rejection of thet procedurs. The Commission has cénsidered this feature

of the bill one of its most essential provisions. At the same time, the

2111 inoludes provisions that improve the situation of the employee. Wirst,
he will:-redeive, bafore the garmishment goes into effect, a statement of his
rights and how they may be clmimed. Second, 'bh; procedure for claiming the
hardsidp exsmption has been set up so the judgment debter can claim the exmmption
himself in most cases. Third, the garnishment under existing law ..picks up all
esrnings dus and owing at the tims it is served; under the Gommission's proe
posal, the garnishment does not begin 4o pick up esarnings umtis} the §-d§y
pez;j.od has expired, the garnishment then picking 'up earnings for any pay
pericd which ends fiﬁ days or mare after service on 'bl‘:e employere

Informational pamphlet, The representatives of the Judicial Council

believe that it may be poasible to provide ':i;he instructinns to the employer
and the withholding tables as a part of the forms provided to the employer,
Accordingly, the revised bill eliminates the designation "Informstiomal
Pukphlet™ and uses instead "Employer's Instructicns.* The substance of the
conoept that the employer will get an adequate set of written instructions
is retained,

OrEER MATTERS NOTED FOR ATTENTION

Opportunity of another oreditor to obtain garrdshment. One comentator

(Exhibit ¥ - pink) notes that the statutory schems is to have an order good

for 120 days and then to preclude that oreditor from serving another order

for 10 days in order that other creditors have a chance to obtain pamnf on
their judgment. Mo points up scme of the ways tl_zis scheme could be defeated.
Howsver, the Commission hag discussed this very problem at length and concluded
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that tl;e problem 1s so0 complex that complex provisions would be required
to deal with it and that it is unlikely that such pre-dsions would be
effectima, The p:roblmr defining what congtitutes a "oreditort and
providiﬁg a means of a:;:t‘orcing any prohibition were ones thak caused the
Commigdon to reject the commentatorts suggestion,

Mail servige., The rspresentatives of the sheriffs, marshals, and

constables epposed the mall ssrvice provisions; See algso Bxhibit V (blue).
Mail servios is am essential feature of the bill.

Other matters. The attached exhibits contain letters that. mention

various minor matters. You may ﬁish to read the lattsrs. Also,' we anticipate

that various technical amendments will be suggested at the meeting.

REVISED COMMENTS
%ime does not permit us to prepare revigéd comments to the various

sections of the statute, If there are any significant matters that should
be dealt with in the comments, please bring them to the staffts attemtion
at the mseting. It appears that almost all of the commenis in ocur report
will need to be revisedo

We plan %o prepéra the revised tomwenis, to distribute them tb interested
persons and to glve them a bﬁef time to review the uonﬁnen’bs, and then to try
to get the lsglalative committee {if the b1ll is approved) to have the comments
printed in the Senate Journale |

Respectfully submitted,

John H. mwﬂ.ﬂ.ly
Bxecutlve Secretary
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Memo T2<22 EXHIBIT I

AW OFFIOCE

CHARLES £ DOLE UBLE AND BALLD _ ANEA COOR: BOS

RAY A. DALLO ) MAILING ADDRERR: P, O, 80X 720 FYRTAEI

-nmanu 770 MORAD BAY SLYD. . 34341662
MORRO BAY, CALIFORNIA 93442 243-1475

JAMES B MENZON

March 10, 1972

California Law Revision Commission
School of Law .
Stanford University

Stanford, Calftfornia 94305

Re: Recommendation relating to attachment, garnishment and
exemptions from execution (employeéd's earnings protection law)

Dear Sirs:

I wish to communicate for your consideration my thoughts after
reviewing the proposed changes set forth in your November 1971 -
recomnendation dealing with earnings garnishment.

In order for you to evaluate my comments you may wish to know
something about me. I have practiced law for three years and have
practiced during that entire time in Morro Bay, San Luis Obispo
County, San Luis Obispo County 1s primarily an agricultural county.
The firm with which I am assoclated is plaintiff oriented and T
have had exposure to all fields of law since the area is too small
to support a true specialist. Our clients range from sophisticated
business enterprises to individuals, from the extremely wealthy to
low-moderately wealthy, and from county residents to out of county
dnd out of state residents, We have not handled any volume credit
or collection work for either plaintiff or defendant. The views
expressed herein are strictly my own views as ]I have not had the
oﬁggrtunity to discuss this letter with the other members of the

. office.

With respect to the alternating withholding oxders which are good

for only 120 days and then a ten day interval before service upon

the same employer, it is my thought that this could be easily

abused by a collection agency obtaining two or more judgments, or
having two or more judgments assigned to it, and alternate between
the two judgments to the detriment of any other judgment creditor.
Since collection agenciles are the Iprgest representative class of
judgment creditors and since the purpose of the alternating levy

is to allow a sharing among judgment creditors, it does not seem that
the purpose is served by establishing a system which could easily be
circimvented by the largest representative class of judgment creditors.
Perhaps the solution would be in requiring that no identical
plaintiff or assignee may serve successive withholding orders
without the ten day interval,



LAW OFFIBES
OoLE AND BALLD

The present procedure for claiming an exemption to garnished wages
requires that the garnishing officer withhold the wages until the
claim is adjudicated. Under the recommended amendment, garnishments
would be effected by mail and so far as I can discover there is no
procedure freezing the delivery of the wages to the creditor pending
adjudication. There appears to be a procedure permitting the employer
to retain the funds if he has not paid them at the time the hearing is
requested. But the only apparent remedy to a successful judgment
debtor to recover funds paid the judgment creditor prior to a notice
of hearing being received by the employer is a remedy against the
judgment creditor which may prove so bothersome for a wage earner

to prosecute so as to be meaningless. .

Support judgments have long been protected from discharge in bank-
ruptcy and under the recommended garnishment procedure they apparently
are also going to take on a priority over dischargable judgments.

The reason for the priority may be valid in some cases and invalid in
othexr cases. For example: Will a child suppert order which is nine
years old and which was to have provided funds to support children
who are now 30 years old obtain the same priority as a currently
delinquent -support oxrdexr? Will a support order which has been as-
signed to a collection agency receive the same priority as the one
prosecuted entirely by the party aggrieved? Will a support delinquency
which has mounted up to the thousands of dellars retain its priority
until it 1s entirely extinguished even though it may require 10 or
more years. of continual withholding? Will a money judgment obtained
in a California court and based upon an out-of-state support order
receive the priority? If the object is to provide funds for the
current support of the dependants whom the judgment debtox has been
ordered to support, then the preference is not objectionable,.

However, in order for the preference to be applied only for that

purpose it would seem that the proposed legislation would require .. > ..

amendment, Furthermore, although the recommendation indicates in
part that a delinquent support order may be modified it is my
understanding that it may be modified prospectively and not as to
amounts already delinquent, _ ,

It seems to me that the largest single problem facing the judgment

. debtor who wishes to avail himself of the exemption statute is the
problem of financing legal services., The debtors' fight has recently
been  fought by public legal services groups upon the behalf of low
income debtors, However, many debtors do not fall in the group
which qualifies for free legal assistance and thus the moderate wage.
earner is often unable to qualify for free assistance and unable to
afford a private attorpey. Limiting exemptions would not seem to
help the problem any as it makes it even less 1likely that the judgment
debtor will want to put out the money in order to hire an attorney,
The recommendations limit the exemptions in a number of ways, most
notably in the size of savings which are exempt and in the "essential
for support' entire wage exemption.



LAW GFFICES
QaLE AND BaLin

One suggestion which might make legal services more palatable and
thus available to both the moderate and low income wage earner is

to require the judgment creditor to either pay reasonable attorney
fees to the prevailing judgment debtor upon an exemption claim or,
more attractive yet to the judgment creditor, it could be required
that the judgment be reduced in a sum equal to a reasonable attorney
fee. 1In this manner the judgment debtor does not spend more for
attorney fees than he is saving by claiming his legal rights and

the judgment creditor doesn't have to expend any money if he loses
but merely obtains a debit against what may very well be an uncollect-
able debt anyway. , '

The $500 bank account exemption is patently inadequate to provide a
cushion for any type of unexpected expenditure, Additionally, there
appears to be no reason why a man and woman who are each employed
and who each can claim a $500 exemption prior to marriage must lose
$500 exemption merely because they marry one another. An additional
inconsistency would make $500 available to a creditor in a situation
where a debtor has $500 in savings and also deposits in his checking
account a $500 wage check, but in a similar situation a judgment
debtor could retain a much larger exemption by keeping $500 in savings
and cashing his wage check without depositing its proceeds into an
account. If I am correct in supposing a distinction in treatment
exists between: the two situations, the reason for the distinction

is not apparent. Also, if retirement funds are to be exempt from
execution why is such a small limit placed upon savings which in
many instances serve a purpose similar to a retirement fund.

Provision is made for the termination of & withholding oxder as of
a day prior to the hearing but the court's discretion appears to be
unguided and it is suggested that some.guidance be given the court
and counsel in this area, such as the date of filing the claim of
exemption. . '

Rambling though they may‘be, I hope that my thoughts set forth above
as I reviewed the proposed garnishment law changes may be of
assistance to the Commision.

‘Respec;fully,
S B. MERZON
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BRUNDAGE, NEYHART, MILLER, ROSS & REICH

ATTORNEYS AT Law
1628 WEST OLYMPIC BOULEVARD, SUITE 805
LOS ANGELES, CALIF. 80018 ~- (zl#] 38%-3071

ALBENY BERUNDAGE PAUL CROST ' BRUNDAGE, NEYHART, GRODIN & BEESON
STAMLEY M. NEYHART  RICHARD J. DAVIS, IR, ) 100 BUSH SYREET
PUGENE MILLER ANTHONY J. BRADISEL : BAN FRANCLECO $2104
MARSHALL ROOE FLCRENCE T. PICKARD : (418} BRO-4OB0
JULILE REICH MAX MATER
RAMIEL PEINS THOMAR L. SEIDMAN ) i ’
ROGEZA PAOMMER ROBERT CROFOOT ‘ BRUNDAGE, WILLIAMS & ZELLMANN
GEONGE A. PARPY : - ‘ _ BTAS FIFTH-AVENUR

BTEVEMN ROGEMAN - } SAR DIEED 4103

OF COUNSEL . ) {7ta) RST-11SI
March 10, 1972 ° IN REPLY REFER TO:

Mr. Vern Cannon
Legislative Representative
California Teamster Leglislative COuncll
c¢/o Hotel Sanator _
1131 "L" Street - Room 309
Sacramento, California 95814
Pear Brother Canncon:
As I indicated to you prevxously. I have reviewed the
recommendations of the California Law heVLew Commission's

Monograph on Tentative Recomendations§ dealing with wage garnish-

ment and related matters.

My only objection to the Commission‘s proposals now
embodied in SB 88, is their refusal to!provide garnishment protec-
|
tion to those Judgment creditors who are seeking to recover wages

.or fringe benefit contributions from former employers.

Presently the California Code of Civil Procedure, Section

690 (c) (2) provides that the debtor mayénot assert an exemption

against a garnishment, where the qarni%hor's claim is bottomed on
unpaid wages or fringe benefit contributions. The concept of

fringe benefit contributions is not clgarly spelled out in the




()

)

Mr. Vern Cannon _ -2 - . Maxrch 10, 1972

cited section, but the California Supreme Court has held that
fringe benefit contributions constitutie a form of deferred wages

and are entitled to priority as wagesé(Dunlop v. Tremayne

62 cal. 24 427, 1965).

Under the proposed scheme oflSB 88, a worker seeking
to recover his wages, or a trust fundiseeking to recover unpaid
fringe benefit contributions from a'f&rmef employer, may have
the bar of exemption asserted against%them each time such person
levies an execution and be required'tq stand in the same line

with creditors who supplied goods to dhe employer.

The philoscphic difference be%ween labor creditors and
|

other creditors of an employer is cleakly emphasized by the public

- _policy espoused in the Laboxr Code, (esbecially Sections 200

through 227} the Code of Civil Procedu&e. Sections 7071.5 and
7071.10 (Contractors' License bond pro&iding priority for wages
and fringe benefit contributions) llGlP (sub-pDivision Lands Bond

for Labor) and in the recent enactmentéof AB 296 (1971 Legislative

' session) clarifying the rights of wage}earners and trust funds.

There is no logic for deprivibg wage creditors and trust

fund creditors of historic rights unde% the garnishment law.

The undersigned represents some 80 trust funds (both team-

sters and construction industry trusts) created by collective
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bargaining agieements. and is engaged?on théir behalf-in the
recovery of unpaid fringe benefit co;tributions from delinguent
employers. The mbney recbvéred cn béﬁalf of the trusts more
often than not, has made a worker or.ﬁis family immediately
eligible for hospitalization benefits% or permitted the trusts
to pay on medical claims previously dgnied because of the
empioyer's failure to makelcontributipns; In nuherous cases

the recovery established pensicn credﬁts enabling a worker‘to
retire, who whould otherwise have beeh denied his pension or had
his pension deferred, until by furphe# work, he could accumulate

sufficient pension credits.

In many other cases the recoPery of the unpaid fringe

benefit contributions on behalf of th% trusts also enabled workers

" to receive past due vacation-holiday benefits, or become eligible

for such benefits on a current basis.’

Before being admitted to theibar, the undersigned was for
six and a half years a Deputy Labor Cmeissioner in the Division
6f Labor Law Enforcement. 'The undersﬁgned's experience demonstrated
a clear need for a no exemption rule with respect to wage garnish-

ments where the creditor is a wage clhimant {or where the Labox

Commissioner is such an assignee of the wage claimant).

Were the exemption bar available'then. as the California

L)

Law Commission now proposes, many wage claimants before the Labor

Commission would still be begging for!their justly earned wages.
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It is important to a wage earner, in the scheme of things, to
feel justice has been served through recovery of his wages even
though that recovery may c¢ome over a périod of time by successive

garnishments, reaching various amountg, large or small.

It would Be economically imp#atical if not near physical-
ly impossible, for a wage claimant orétrust fund to recover any'
money if the exemption bar were avail%blé to debtor-employers

against the garnishments of wage or t#ust fund creditors,

There is nothing in the Unitéd States Supreme Court's

discussion of wages in Sniadach v. Faéilz_F;gance corp.

395 U.S. 337, 23L. E4 24 349 (1969) t$ aven suggest that when-wage
claimants are creditors they are to b¢ treated differeﬁtly'than
'.when they are debtors. The Court poiﬂted out that when wages are
tied up, ;he wage earner is in no position to resist demandg for
collecticn fees, or other forms of ha#assment (Sniadach (supra)
395 U.S. at 341, 23 L E4 24 at 353. ﬂikeﬁise when a wage creditor
has his wages tied up he is equally iﬁ no pésition to resist
offers and demands to settle the wageé for a substantial discount
(sometimes a pittance). @Given the baﬂ of an exemption against
garnishment covering all the wages due the dehtor—emplqyer, the
employer is then vaulted intoc a superﬂor position'to demand and
obtain a discount in settlement upon wages justly due. Wages, said
the Court, in gniadach dre a specialized type of property present-
ing distinct problems in ocur economlc system. §Sniadach (supra)

395 U.5. at 340, 23L Ed. 24 at 353, 1f wages may be characterized
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thusly for wage debtor problems, why éhoﬁld the wages of the same
wage earner (and the claims of trust funds that hold monéy in

trﬁst for the benefit of that wage earnerj be treated differently

- merely because of a legal juxtapositidn?:

Consider that any worker,as % wage earner; is preyed upon
by the purveyors of shoddy goods, by c¢redit agencies ocffering
"liberal” credit and by other hcsts oﬁfering similar enticements.
When that worker succumbs to their en#icements. how can he effectively
deal with these persons when he himse#f is bereft of wages by his
employer's failure to pay same? 1Is hé really in a different posi;l
tion as a‘ wage creditor in our comple:-*i; econcmic system than was the
wage earner in Sniadach? Definiteiy ﬁot. The wage earner's ability

to deal with his creditors depends inﬁthe given instance on the

'potential‘for recovery of his wages f#om his employer.

Therefore it is totally unfair and inequitable to pass

SB 88 unless it is amended thusly:

690.5 1/2 (b)
All earnings af the debtér which are due or owing
to him are exempt from levy of attach&ent and execution without
filing a cléim for exemption as proviéed in Section 690.50,

except for debts incurred for wages aﬁd fringe benefit contributions

for labor and personal services rendered by any employee or former

employee nf the debtor; and are subjeét toc levy only by means of

an earnings withholding oxrdexr in the manner and to the extent
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provided in Chapter 2.5 {commencing with Section 723.010).

620.6 (b)
ﬁll the earnings of the ?ebtor received for his
personal services shall be exempt fro#_levy of attachment with- -
out filing a claim for exemption as p%ovided in Section 690.50.,

except for debts incurred for wages abdﬂgxinqe benefit contri-

butions for labor and personal servic%s rendered by any emplovee

or former employee of the debtor.

At the cost of repetition, it is clear that unless such
amendment is obtained both wage earne#s and trust funds will have
great difficulties obtaining the reco%ery of wages oxr fringe

benefit contributions.

I will be happy to cooperate with you in any manner
suggested.
very Fruly yours,

BRUNDAGE, NEYHART, MILLER,
| R

RF:jb

P.S. With your kind permission, 1 am sending a copy of this
letter to Jimmy Lee of the California State Building and
Construction Trades Council.
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LB ANGELES CALIFORNIA
LORG BEACH, CALIFORNIL
WABHING TSN, O, €.
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BXHIBIT IIX
GrAHAM & JAMES

ATTORMNEY2 AT LAW
310 SANSOME STREET

SAN FRANCISCO, CALIFORNIA B4104

TELEPHONE (AREA £|8) Q832171

CABLT ADDAESE ALL OFFCLE

"CHALORAY"

THLEA

SAN FRANCISCO 470042

March 22, 1972

Mr. John H. DeMoully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Stanford, CA 94305

Re: Senate Bill No, 88

Dear Mr. DeMoully:

Thank you very much for fcocrwarding us the copy
of the aforementioned Senate bill, the commigssion's initial
report and the draft report regarding amendments to the
bill. We have reviewed this material and offer the follow-
ing comments and suggestions.

As you know, from the telephone conversation which
you had with Mr. Marchant of this office, our interest in
this bill is limited specifically to existing Section 690.18({¢c)
of the Code of Civil Procedure, inscfar as that section
provides an exemption for income received from an annuity.

We understand from counsel who drafted AB 2240,
which resulted in Section £90.18(c) of the Code of Civil
Procedure, that said section did not include the language
which appears to narrow the exemption to only bankruptcy
proceedings. Apparently, such language was inserted in
the bill at a later date. There appears to be no good
reasons for limiting the exemption of annuities to instances
where bankruptcy proceedings are present, and it is our
understanding that AE 2240 was not intended to impose such
a limitation.
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That the qualifying language is ambiguous and in
conflict with current federal bankruptcy law 1s made manifest
by the comment contained in Study 39.30, page 34,

Our concern with the present status of Senate
Bill 88 as amended is that the deletion of the entire sub-
paragraph {c) of Section £6%0.18 eliminates the existing
exemption for annuities. It is one of the private retire-
ment plans which the drafters of AB 2240 intended to
include as exempt from executicn and attachment.

We appreciate that the deleticn of sub-division
{¢) in its entirety was premised on the fact that some of
the property exempted by that section was already exempted
by Sections 28002 and 28005 of the Corporations Code. How-
ever, those Corporations Code sections cover only private
pension and retirement plans, and do not include any
exemption for payments under an annuity.

We would recommend that Section €90.18(c) be
reinstated in SB 88, deleting, however, the aforementioned
qualifying language which reads, "are exempt from execution,
attachment, or garnishment in any bankruptcy proceeding.”

In this manner, the exemption for annuities is retained

and the ambjguity with §690(c) and apparent incongruity

with federal bankruptcy law are eliminated. We would prefer
to see Section 690.18(c) retained because it is normally

not the Corporations Code but the Code of Civil Procedure
where attorneys would expect to find exemptions, and indeed
Section 690 was presumably intended as the vehicle to

gset forth all exemptions.
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We are guite anxious in assuring that our gsuggeg-
tion, if it meets with your commission's approval, be
written into the bill 28 soon as possible to insure that
the exemption for annuities shall not be lost. We stand
ready to provide any assistance which we can offer and
await your advice as to what steps are necessary to
accomplish this objective.

Very truly vours,

g A é;;_.;W

Boris H. Lakusta
of
GRAHAM & JAMES

BHL:la
lce:Senator Alfred H. Song




FXHIBIT
LAW OFFICES

2618 PASADENA AVENUE « LS ANGELES, CADIFURNIA 90050 « {217) 123-53417

Yemo TlwZ2

March 15, 1972

IN REFLY PLEASE REFER TO:

The Honorable Alfred H. Song
Califorpnia State Senate
Sacramento, Caiifornia

Dear Senator Song:

It has come to our attention Senate Bill 88, which
you sponsor with & view to changing the present Wage
Garnishment Law of California,

It is obvious that this bill is inspired by the
interests of the Collection Agencies and Finance Companies.
This bill purports to repeal Section 682.3 of the Code of
Civil Procedure, and the suggested legislation would in-
gggage the seriousness of t%e problems created by C.C,P.

Permitting the creditor to serve directly the emplover
for the apparent purpose of doing away with the Sheriff's
fees, opens the way to so many abuses that it is hardly
necessary to point them out.

For instance, the prbposed Section 723,103, Subdivision
(c) reads as follows:

"The failure of the judgment debtor to
receive the papers specified in Sub~
division (a) does not affect the valid-
ity of a properly issued earnings with-
holding order."

Knowing what "eager collectors’ may do in order to put
pressure on the debtor, it is easy to imagine what can
happen when the debtor doesn't receive this notice. Again,
assuming that an element of surprise should be retained in
garnishing someone's wages, we cannot understand what prac-
tical purpose it would serve to have such an order cutstand-
ing for 120 days.

/g

Loegal Aid Foundation of Los Angeles
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If we are afraid that the person might quit his job
not to pay his debt; clearly, he will do 8o anyway, and
the 120 days period would become meaningless.

If instead, the assumption is that he will keep his
%ob; then, why is there the necessity at zll to ''surprise”
1s employer in the first place; and secondly, why is the
gugden of claiming the exemption again placed upon the
ebtor,

Credltors are usually Finance Companies and Collec~
tion Agencles; that is, generally speaking, people famil-
iar with business and legal matters, who have a way to go
about pursuing their legal remedies, and, of course, bene-
fit from the assistance of their lawyers.

On the other hand, employees affected by this kind
of orders are low-income earners, generally unfamiliar
with thelr legal rights. They would just as simply fore-
go any avallable defense or claim of exemption, rather
than being confronted with the prospect of having to have
t?eir wages subjected to withholding for such a %engthy
time,

Generally speaking, wage garnishment has been a
harassment tool in the hands of Collection Agencies.
This proposed law preserves the same features as in the
past; and in addition, removes the only minimal guarantee
of a certain elementary due process by doing away with
service of process by the Sheriff altogether,

We urge you to open and advertise hearings on §.B.
88 holding them in the major cities throughout the state,
and you will reach the conclusion that the only true
protection for an employee's wages, at least up to cer-
taiﬁ gmounts, is by doing away with wage garnishment as
a whole,
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In addition, assuming the validity of competing pub-
lic interest as to the creditor's rights, and the rights
of the debtor, clearly, the danger that the debtor may
lose his job, and eventually wind up on Public Assistance,
far outweighs the creditor's interest.

There are now cases pending in both State and Federal
Courts challenging the constitutionality of wage garnishment,
We urge the legislature to take the initiative and do away
with this relic f£rom the past and not wait for the Courts
to "legislate" on their behalf.

Very truly yours,

JT:svb <:E§§i;€f§:;;ﬂl 4

Senior Attorney

Copies to: Members of Senate Judiciary Committee
CRLA - Sacramento Office
Western Center on Law and Poverty
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Conty of Los Angeles
®ffire of the Sheriff
Taall of Justice
Loz Angeles, California 90012

PETER J. PITCHESS, SdeRiFr

March 10, 1972

The Honorable Alfred H. Song
California Senate

State Capitol

Sacramentc, California 35814

Dear Senator Song:

T am writing to express this Department’s opposgition to Senate Bill 88
authored by vou. A considerable amount of time and atienticn has been
directed by staff personnel of the Los Angeles County Sheriff's Depart-
ment to this proposal. It is our Depariment's opinion, and I am informed
that of the cther fiftv-seven similar departments throughout the State
Sheriffs' Association, that this bill in its present form is possessive in
a great number of areas of inherent weaknesses that would create
problems more detrimental and more severe than those already in
existence,

It appears to us that the proposed new chapter being considered as an
addition to the Cede of Civil Procedure titled "Emplovee's Earnings
Protection Law" would do little in providing additional pratection to the
employee {judgment debtor), however, would cause a great amount of
unnecessary burdens upon the emplover (garnishee).

The suggestion of eliminating the garnishment procedure from the present
statutorial control of the Sheriff, Marshal, or Constable would cause an
uncalculated additional burden on the court, eliminate incoming tax-
reducing county revenue, increase the overall cost of the levy to all
parties concerned, create a continuous hardship on the employee, and
decrease, due to the lack of authority baehind the levy, its effectiveness.

For the several reasons stated, it is this Department's feeling that
Senate Bill 88 is unwarranted legisglation and not in the best interests
of the citizens of this county and state,

Sincerely,

PETER J. PITCHESS, SHERIFF

Paat m—

.- R - 1
Tirge v sl

s ML{=‘"?:{P--\
MES F. DOWNEY : :

ACTING SHERIFF /
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' LAW OFFICES OF

LEGAL A!ID FOUNDATION OF LONG BEACH

CENTRAL AREA OFFICE
1006 E. PACIFIC COAST HICHWAY - LONG BEACH, CALIFORNIA 90806 - S91.6771

March 27, 1872 oo

1IN REPLY PLEASE REFER TO:

The Honorable Senator Song
State Capitol
Sacramento, California

Dear Senator Song:

As an attorney engaged in the representation of among
. others, low income wage earners, I strongly urge that

S.B. 88 be defeated. It is my opinion that this bill

is against the best interests of the vast majority of

Californians, i.e. wage earners.

Very truly yours,

Q .

ARNOLD D. BREYER
Attorney at Law

ADB/ce
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California Teachers Association
%%ERNMENTAL. RELATIONS OFFICE
ROOM S¥0 + ELEVENTH AMD L BUILDING - SACRAMENTD 95814 - J42-5849%

Founded 1863

P

March 21, 1972

The Henorable Alfred H. Song
Member of the State Senate
State Capitol, Room 3048
Sacramento, Calif. 95814

Subject: SB 88
Dear Senator Song:

Based on study and discussion by the State Council of Education,
which met on March 18, 1972, cthe California Teachers Association

supports SB 88.

Sincerely,

Bili Lugag ;
Governmental Relations Executive

Bl:th
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STATE OF CALIFORNIA RONALD REAGAN, Goveraor

STATE TEACHERS’ RETIREMENT SYSTEM
SACRAMENTO _ 1116 ¥inth Street

March 6, 1972

Senator Alfred H. Song

28th Senatorial Distriet
Room 3048, State Capitol
Sacramento, California 95814

Dear Senator Song:

I am writing in regard to Senate Bill 88. The Teachers’ Retiremeﬁt
Board desires to make a statement of board policy regarding exemption

process of member funds resident in the Teachers' Retirement Fund. -

It is the policy of the board that the protection from invasion
of the individual's funds in the system should be total, as long as the
funds are held by the retirement system. After the funds have been dis-
bursed to the retirant or beneficiary, 1t is the opinion of the beard
that the exemption and protection from creditors should cease.

I would like to emphasize the importance ¢f the unequivocal exemption
af public pension retirement funds while resident in the system, It 1s
mandatory to protect the teachers' pension rights and the system to en-
sure the provision of a financially sound plan for the retirement, with
adequate retirement allowances of teachers in the publie schools of the
state. After payment of the allowance, however, it becomes the individu-
al's duty to assume full responsibility for his debts and obligations.

In view of the foregoing, the Teachers' Retirement Board recommends
& position of opposition to SB 88, unless it is amended to reflect the
‘cessation of exemption after the funds have been disbursed.

Very truly yours,

MICHAEL N. THOME -
Chief Executive Off'lcer

et: Agricubure and Services Agency (2)
cc: Senate Judlciary Committee
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Memorandum T2-22 EXHIBIT IX

-
Siqthahbrnm ’ , _ Franchise Tax Board
Momorcndum
Te’ : Hon. Alfred H. Song, Chajrman | ' Dale : March 31, 1972
Senate Committee on Judiciary \
Room 3048, State Capitol | File No: : R

Sacramento

From : Martin Huff

Subject: Oppoaition to Senate Bill 88 5
' (Song) %
o
The department has reviewed Senate Bill 88, as amended on
March 20, 1972, and offers the following comments for the
information of your committee.

1. This bill will provide a state garnishment procedure so
that state law rather than federsal law will govern
garnishment proceedings in this gtate. ' The department's
collection procedures are substantially affected since
the new law provides for a new exclusive procedure
for levying on the aarningl of a debtor, including tax
debtors.

2, As amended on March 20, 1972, ma y of the department's
original objections to the bill have been eliminated.
Eowevar, the £ollowing concerns in:

a. Tha bill could be intarprate to authorize the with-
holding order for support to ch income that is
required to be withheld for te income tax or other
statutory deductions. The bill should be amended to
avoid such possible conflict [in its application.

state personal income tax wi 1ding and other state
statutory deductions which a withheld or as to its
affect on offset of state tax liability against state
tax refunds. The bill should be amended to make it
clear that there is no intent to impose restrictions
in either of these areas. !

€. The bill permits the employer to deduct $1 from the
employee's wages for processing costs each time he
makes a deduction pursuant to a withhold order. 1If
amounts are paid over, and it is subsequently deter-
mined the order was iassued in error or there was no
tax liability, there is no provision for refunding
the $1 processing deductions to the empdoyee.

b. The bill is not clear in resEEgz to its affect on
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Hon. Alfred H. Song
March 31, 1972

Page 2.

d.

the employer-employee relationship but this is not _.
always a clearly recdgnizable situation. The bill
should be amended to provide for treatment of an
Order to°Withhold issued under Section 18817 of the
Revenue and Taxation Code as a withholding order for
taxes under the Employee Earﬁings Protection Law.

The bill governs levies wherinearnings arise through

The bill requ;res a separate notification and state-
ment of rights to the taxpay r. This provision will
increase the department's costs unless amended to
permit this department's pre ent, successful procedure
to continue. .

The bill gives the Judicial Council responsibility to
prescribe procedures for hearings affecting this de-
partment. The need and desirability of this provision
has not been demonstrated. g

This bill would prevent collection of tax from earnings
in jeopardy situations. The bill should be amended to
provide a jeopardy collection procedure for use in in-
stances where collection would be jeopardized by delay.

The bill does not permit tax |collection in situations

- where the amount of income would qualify for withhold-

ing of state personal income tax. The bill should be
amended to permit collection of tax from income that

is subject to withholding so |taxpayers that come within
withholding exceptions cannot escape payment under this
law.

to Revenue and Taxation Code sections that deal with
assessment of tax in order to provide notice and

Enactment of this bill will iequire bonformihg changes
opportunity for hearing.

The bill will result in addii onal administrative costs
to the department which have not yet been fully deter~
mined. .

Executive Officer

ce:

Mr. Earl Coke, Secretary

Agricultural and Services Agency

Governor's Office

Attention: Legislative Unit
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WESTERMN CENTER ON LAW AND POVERTY
LEGISLATIVE ADVOUACY CENTER FOR SOUTHERN CALIFORNIA

1500 i STREET, SUITE 112
SACRAMENTD, CALIFORNIA 95812
TELEFHONE (916} 442-0753

BRIAN PADDOCK
CURECTING ATTORMEY

April 4, 1972

Dear Member of the Senate Judiciary Committee:

RE: Senate Bill 88 (Senator Song)
Attachment, Garnishment and
Execution

Senate Bill 88 is scheduled for hearing this morning in the
Judiciary Committee, This bill revises the system of wage
garnishments and changes the law regarding exemptions for impe-
cuniocus debtors. '

There are several basic concepts in SB 88 which we greatly
favor, For example, under current law,.the employer must calcu-
late the amcunt to be withheld from an employee's pay, using a
compiex formula. SB 88 would provide a table to ease and simpli~
fy this task while also providing greater protection for low
income debtors. Under current law, deposits in a savings and
loan association or credit union are exempt up to certain limits.
SB 88 would extend this protection to include the more common
bank savings or checking accounts. The proposed elimination of
the levying officer in garnishments substantially reduces the
cost to the debtor of this already onerous collection procedure.

. There are, however, several areas in SB 88 about which we
have serious reservations. First of all, we feel that the pro-
vision for a hardship exemption in wage garnishments is much

too limited. California has recognized that money which is
provably "necessary for the use of the debtor's family" should
be protected. But SB 88 creates a presumption against the
hardship exemption, which seriously impairs the debtor's ability
to provide for his family. The problem is particularly acute for
large families as the new exemption table fails to take into con-
sideration the size of a family in establishing the amount which
can be withheld.

Secondly, the procedure for claiming the hardship exemption
presents problems. This bill, like existing law, has no provision




for advance notice and determination of a claim of exemption prior
to the withholding of possibly "essential® earnings. In addition
to the possible Constitutional invalidity of this procedure, it
gseems to violate the very public policy which protects the right
of even the most impecunious persen to a bare minimum existence.

A third problem area is the amount of the "deposit account"
exemption, The bill in its current form allows only a $100.00
exemnption for all deposit accounts, This is a drastic¢ reduction
from the $500.00 figure in previous drafts of the bill, and from
the much higher levels of exemption under present law. $100.00
is not enough to provide the protection the exemption was intended
to give to a debtor in times of financial difficulty.

There are several other difficulties, most of which are more
technical in nature. We feel that some of the problems can be
worked out between us and the Law Revision Commission. The next
meeting of this Commission is scheduled for this Thursday. We
. therefore respectfully request that SB 88 he put over for further
hearings in one week to allow sufficient time for the Commission
to deal with some of these problems.

Sincerely

~TR.

Toby Rothsthild

Attorney at Law

Legal Aid Foundation of
Long Beach

Lo Vo0

Brian Paddock

Legislative Advocate

Western Center on
Law and Poverty

Ed9ar A. Kerry ;;
Legislative Advcate

California Rural Legal
Assistance
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1 IN REFLY PLEASE REFER TO:

March 27, 1972

John H. DeMoully,. Esq. .

California Law Revision Commission
School of Law - Stanford University
Stanford, California 94305

Dear Mr, DeMoully:

I have just received your letter of March 24, 1972 and I would
like to let you have some of my thoughts on the matter, pending
a more thorough answer to your arguments in support of S, B, 88.

"It goes without saying that we are assuming that S.B. 88 would
be enacted, while we know that CCP 682.3 is already the law,
That is, wage garnishment has already become 'worse,” even
before consideration of S.B, 88 has started.

My main objection to S.B. 88 is that it perpetrates wage
garnishment as a harassment device without in fact becoming a

satisfactory collection device.

Without going into the details of whether a family of four taking
home $87.00 a week can make it on $77.00, it would seem that the
Commission ignores the reality that the individual who is being
garnished is usually almost at the end of the road leading to
financial disaster.

In my experience, the triggering fact that leads to garnishment
is the unwillingness of the collection agency to settle for

the amounts that the debtor was already paying. Generally
speaking, garnishment applies to only one of the many debts

that usually low income wage earners have, It would hardly
appear to be necessary for me to call to your attention the

fact that often these people find themselves in this situation
because of pericds of unemployment or extraordinary expenses,
usually of & wedical mture, Once you permit one creditor to go
after three months or four months of a debtor's wages at a time,
you also destroy whatever arrangement he may have made with
other creditors. And if the second creditor garnishes, he may
get fired and that's the end of it all,

I hope that the Commission does not consider a "solution" to

a debtor's plight the fact that he could declare bankruptey.
For low income wage earners, bankruptcy is never & solution,
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because they generally have already pledged their furniture
for what often is only a "refinanced loan," and their car is
still subject to security, or if not an exempt caxr, they
risk losing it. S

Chapter XIII can hardly be considered a solution in the light
of the excessive administrative costs and the fact that no
matter how minimal an account 1is being withheld, if in any one
month the debtor runs into an emergency, he wouldn't have any
way to meet it. '

So we come back to the very root of this problem. Wage Garnishmeng
collects very little money, and interferes with the employment
situation to the point of often resulting in the loss of the job.

How can the Commission call protection for the employee from
firing, when he cannot be discharged if garnished for any one
indebtedness. At the second creditor's garnishment, out he
goes, The reality is that you have wage garnishment at low
level of income, not high level of income., The sophisticated
debtors, highly pald executives, etc., will hardly permit their
wages to be garnished.

In fact, both the Heller and the Adair cases which so '"thoughtfully"
the Commission has injected into S$.B.38 fought seizures of %urn-
iture, not of wages, In an apparent aim at equality, the Commission
suggests equalization downward, that is, trying to downgrade the
‘wealthy" down to the level of the "poor" debtor. This may be
justice, but we hardly see any improvement for the low income wage
earner,

Incidentally, this "essential" standard, in my mind, would be
Interpreted just as it was under the past law, because to a

langr it is essential to pag $200 2 wmonth rent, while to a

working man only $100 would be essential. The same would go for

the working man who can resort to a lunch box while the professional
man must go to a restaurant, and so on, with the end result that
under coumparative similar circumstances, more money would be taken
from the poorer debtor than the wealthier ome.

S5.B. 88 again places the burden of Initiating the claim of exemption
procedure on the debtor, It ignores the undisputed fact that most -
iow income wage earners have very little familiarity with the

law, and are practically terrorized by collection agencies.

In as much as we are dealing with employees usually with low
skills or no skills at all, the temptation for the employer to.
"get rid" of a garnished employee is too strong and of course
it wouldn't take much to let him go without having garnishment
come into the picture.

The often made argument by the finance companies that credit
would be affected is, I believe, adequately answered by the
Randone case.
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The wage %arnishment study of the Western Center on Law and
Poverty clearly points out the fact that states with tougher
wage garnishment laws have higher percentages of bankruptcies
than states with more lenient wage garnishment laws.

I would venture to say that possibly finance companies would
like to see debtors go bankrupt so that they may step in with
a fresh new oblipation which the unfortunate debtor cannot now
discharge, at least for six more years.

As for the collectlon agencies, they know very well that wage
garnishment 18 such a weapon in their hands that the debtor
will find a way, no matter what, to prevent his wages from
being garnished. '

All the while 1 have of course assumed the validity of the under-
lying obligation. It appears to me that some concepts of a
contractual law dating back to the time when most of our trans-
actions were on & cash and carry basis, would hardly fit present
econonic conditions where the individual consumer is practically
left to sign a contract prepared by the financial institution
after he has been bombarded by so many inducements -- easy
credit, easy repayment, etc.

It would appear at least necessary that, before any garnishment
procedure be set into motion, that the judgment be obtained
after an appearance by the debtor. 1 do not see why the order
for payment contemplated in the small claims court, should not
be made available in the municipal court or even Superior Court,.

These are only some of the thoughts that I have on this matter,
and I do hope I have an opportunity to elaborate on the foregoing.

Yours ziziT;ruly,
/ ) (s} T - i
Ciffii;;- Iﬁtorney

Senior

JT:af







Memorandum 72-22 EXHIBIT X1

CALIFORNIA CREDIT UNION LEAGUE
2322 80. GAREY AVE.« POMONA, CALIF. 91766 » 714/623-6044

DBERLY O
Governmental Affairs Office
455 Capitol Mall, Suite 205
Sacramento, California 95814
9146/443.7935

Honorable Alfred . Song
Chairman, Senate Judiciary Committes

Re: SF 88

Senator, the California Credit Union League is the trade association which
serves 626 state~licensed credit unions in Callfornia. Qur association is
much concerned with a section of Senate Bill 88 . the proposed "Employees’
Earnings Protection law", which is schadulzd for hearing before the Senate
Judiciary Committee on 14 Bpril,

The provision which gives rise to our concern is that which would repeal
Section 15406 of the Financial Code, a part of the California Credit Union
Law. The section provides for exemption up to $1,500 of credit union shares
on attachment or execution,

We believe Section 15406 should be left undisturbed because of the peculiar
nature of savings in a credit union and the insurance protection generally
afforded by them. Credit union shares are characteristically purchased over
a period of time by successive small deposits, usually through payroll de-
ductions. They are often the first and only savings ever accumulated by a
family of modest income.

More importantly, the credit union share account, in many cases, repres=nts
the same family's only insurance protection, WMost credit unions provide life
insurance ¢n a matching dollar-for-dellar basis, equal to the share account
up to $2,000, The premiums are paid by the credit union irom its earnings,
For example, a credit unlon member dies. Hls widoew or other beneficlary
immediately becomas the owner of the account plus a matching amount from
the insurance carrier. We have seen many hardship situations sased because
of the ready availabllity of credit unlon savings accounks and insurance pro-
ceeds when they were needed most,

Section 15406 has been in the Financial Code since 1227, In 1968, when
Assemblymen Beverly and Brathwaite introduced legislation to revize the
exemption statutes, we were successful in gersuading the authors to leave
Section 15406 undisturbed. In 1970, Assemblymen Hayes and Brathwaite
supported our like request after they had introduced a similar proposal.

SERVING CALIFORNIA CREDIT UNIONS FOR MORE THAN THREE DECADES
AFFILIATED WIVH OUMNA INTEONATIONAL, INCORPOHATED




Honorable Alired H. Song
Page 2 -
20 March 1972

We have written to Mr, John DeMoully of the California Law Revision _
Commission, cutlining ouy obiection to the provision in the bill, However,
this was not done until after 8B 88 had appearad in print,

We earnestly request your support of an amendment to SB 88 which would
leave Section 15406 of the California Credit Urion Law undisturbed,

Respectfully,

Charles M. Rossie
Assistant Director
Governmental Affairs




Menorandum To.22
EXHIBIT ¥XIil
SENATE BILL No. 1971

Introdced oy Senator Zenovich

Marcl: 15, 1575

An act to add Section 690.7 to, and to repeal Section 6%).7 of,
the Coede of Civil Procedure, relabing to execution of
Judgment.

LEGISLATIVE COUNSKL'S DIGKST

SB 1071, as introduced, Zenovich. Execution of judgment.

Eepeals present law grantng an exemptien from levy of
execution or attachment of a maximam of $1,00 held in any
combination of the following: savings deposits in, shares or
other accounts in, or shares of stock of, anv state or federal
savings and loan association. ,

Exempts from levy of executior cor attachment, vnder
specified conditicns, moneyvs representing earnings of the
debtor earned within the 30 day: preceding such levy held in
checking and savings deposits of 2 bank or savings and Joan
association.

Defines “savings deposits” to include share of stozk in a
savings institution.

Vote-—MMajority: Anpropriation-—No; Fiscal
Committeg—No.

The peovle of the State of Califurnia do enact as follows:

SECTION L. Section 6307 is edded to the Code of Civil
Procedure, 1o reac:

690.7. To the extent such moneys reprasent earnings
of the debtor earned within the last 30 davs, the debtor
shall be entitled to the same exemption as is provided in
Section 690.5 of all his moneys held in checking and
savings deposits of 2 bank or savings and loan association,
whether it be federal or state. “Savings deposits™ shall

Qo =1 O O ofa QO BD =
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SB 1071 e
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include “investment certificates” and “withdrawasble
snares” as defined in Sections 306! and 5067 of the
Financial Code, respectively, and also shares of stock in
a savings institution.

SEC. 2. Section 690.7 of the Code of Civil Procedure
is repealed.
thouwsnnd dollars ($:050); wy combinetion of Hhe
MM%M:%W%&E&M%MWMM
assectation: “savings depostts” shall inelude Zinvestinent
certifieates” und “withdrewable shares” as éeﬁned i
Seetion 5061 and BO6Y of the Finanetsl Gode;

b+ Sueh exempiion sot forthk in subdivicion e shall
be & mavirnurn of one thousand dolers <1000} per
pergor; whether the chadacter of the preperty be
separate or eormunity:

AHR: unt:2s M




Memorandum 72«22 EXHIBIT XIV
~ LEGAL AID SOCIETY OF SANTA CRUZ COUNTY, INC,

MAIN OFFICE E.0. BOX 1621
238 LOCUST STREET, SANTA CRUZ, CALIF. 33050

TELEFHOKE [406) 4286~ 5157
{408) 6393518

NORMAN 5. NAYFACH 42( LETTUNICH BUH.DING
DIAKCTIME ATTORMEY MAIN AND THIAD BTHNRETS
WATSONVILLE, CALIF, BBOTS
TILEMRONE: {400 734-2203

-

April 5, 1972

ADCHESR REPLY TO:

Santa Cruz

California Law Revision Commission
School of Law

Stanford University

Stanford, California 94305

Re: Recommendation of Law Revision Commission
Relating to "Attachment, Garnishment and Exemptions
from Execution"---November, 197]. -

Gentlemen:

We are one of the corganizations that receive your tentative
recommendations relating to changes in California law.

The following relate to your November, 1971, recommendations
which have presumably already been submitted to the
California Legislature. As I understand your proposed
California Code of Civil Procedure Section 723.051, it
would roughly correspond to the present Section 690.6.
Apparently, however, it would eliminate any distinction
between debts based on “"common necessaries" and those

not based on common necessaries. Thus, if a debtor was

able to demonstrate that all of his earnings were

essential to the support of himself and his family, he would
be able to avail himself of the exemption as to all of his
earnings, rather than only as to the first 75 percent.

If this is, indeed, your recommendation, I think that it is
a very good one and long overdue. The presently existing
exception for debts. based on "common necessaries" is not
only unjust and unfair and possibly unconstitutional

(it discriminates against a particular economic class) but
it probably bears no relationship to the 19th century idea
that creditors would only extend credit to low-income
individuals whete -thare was no danger that there would be
an exemption of any part of the debtor's earnings should
attachment or execution of such earnings ultimately be
necessary to collect the debt.



California Law Revisicn Commission
Page Two
April 5, 1972

Please advise as to whether I have understood your recommendation
correctly. In any case, please accept this letter as a statement
of support for what I understand the recommendation to be.

Also enclosed find our office's request to be kept on your
mailing list with respect to attachment and garnishment
recommendations.

Thank you very much.

Very truly yours,

NORMAN S. NAYFACH
Directing Attorney

NSN/mav

Encloéure



Withholding Comparison Table

Deductions have been made for federal withholding, social security, state disability

insurance, and state income tax. The state income tax deduction is based on withholding
tables for 1972. The federal social security tax rate is 5.2% on the first $9,000 of annual

gross earnings. The state disability insurance rate is 1% on the first §7,400 of annual gross

earnings. The amounts shown as disposable earnings in this table are based on a fuil
deduction for social security and disability insurance respectively even though, under
present law, in the higher earnings brackets this amount would not be deducted during
the entire year. The one-dollar service charge, which an employer would be entitled
to make for each payment under the Coramission’s proposed legislation, is in addition

to the amount listed in the table.
EXISTING LAW
_ PROPOSED
. . STATUIE
" SINGLE PERSON HARRIED + 2CIILDREN | MARRIED + CEILDREN o
) (:b:'m’ygommpﬁw} {claiming 4 exemptions} felaiming fevemptions) -
4 ) Amount . Amognt - Amount

CROSS EARNINGS Disposable withheld Dispocable evthheld | Disposable withheld Amount
furckiyfannuvai} earmings 1 mings earnings . withiheld
$60/3,120 {$47.68 0 | 55628 | $8.28 | $56.28] $8.28 0-
70/3,640 35.068 | $7.08 6526 1 16.32 65.66| 16.67 -03-
80/4,160 | 62.14 | 1414 | 73.24 18.31 75.04| 18.76 -0-
88/k,576 | 67.95] 16.99| 79.65 | 19.91} 82.55| 20.64 -0-
90/4,680 6922 | 17.31 8122 | 2031 | 8uL.h2| 21.11 -0-
97/5,0u% 74.39) 18.60| 86.99 21.75f 90.99| 22.75 -0=
98/5_,096 74,92 _18.?3 87.62 | 21.91] 91.92| 22.98 $10.00
100/5,200 7590 [ 1898 | 8890 | 2223 93.80| 23.45 [ 10.00
110/5,720 82858 | 20.72 96.68 24.17 | 103.18]| 25.80 12.00
120/6,240 89.76 | 22.44 | 10446 | 26.12 | 112.56]| 28,14 14.00
135/7,020 100.13 | 25.03 | 116.13 2003 | 125.03| 31.26 16.00
150/7.800 109.80 | 2745 | 12720 31.80 | 136.60| 34.15 19.00
170/8,840 | 123.36 | 30.84 | 14236 | 3559 | 152,16 38.04 22.00
200/10,400 | 143.10 | 35.78 { 164.70 41.18 | 174.50| 43.63 27.00
250/13,000 | 173.90 | 43.48 | 200.60 50.15 | 211.70| 52.93 35.00
300/15,600 ] 20170 50.43 | 23380 | 58431 247.50] 61.88 42.00
400/20,800 [ 251.70 | 6293 | 298.60 74.15 | 312.00} 78.00 55,00
600/31,200 | 351.00 | 8775 | 40450 | 101.13 | 425.90 [106.48 80.00




DISPOSABLE EARNINGS AFTER GARNISHMENT

Table assumes that employee is under social security and state disability
insurance. If he is not, disposable earnings after garnishment would in-
crease by about 5% for social security and 1% for state disability insurance.

' Sfﬁ’FLE PERSON MARRIED + 2CHILDRLN . MARRIED + 5CHILDREN
) (claicring & exemptions) {claiming ¢ cremptions) {claiming § exemptions)

CROSS EARNINGS ExistingF SB B8 | Existingl B 88 |Existing{sSB 88

furekly/ananal) 7 law law _ law

$60/3,120 | $47.68 ] $47.68 | $u8.00 | $56.28 |$48.00 {$56.28
70/3,640 48.00 55,06 48,94 65.26 45,99 65.66
80/4,160 © | 48.00 2.1 54.93 73.24 ] 56.28 75.0h
88/4,576 | 50.96 67.95 | 59.7% [ 79.65 § 61L.91 82.55

90/4,680 51.91 69.22 60.91 81,22 63.31 8h. 42

97/5,044 | 55.79 | 74.39 | 65.2% | 86.99 | €8.2k 0.99
98/5,096 | 56.19 | ék.92 § 65.7L 77.62 | 68.9% 81.92
100/5,200 56.92 65.90 66.67 78.90 70.35 83.80
110/5,720 | 62.16 70.88 72.51 84,68 | 77.38 91.18
.120/6,240 67.32 75.76 78.34 90.k6 84 .42 98,56
135/7,020 75.10 B4.a3 | 87.10 100.13 § 93.79 109.03
150/7,800 82.35 90.80 § 95.40 108.20 | 102.45 |117.60
170/8,840 92,52 101.36 | 106.77 120.36 | 11k.12 130.16

:

200/10,400 | 107.32 116.10 § 123.52 130.87 147.5

F
.
(o]

250/13,000 | 130.42 138.90 § 150.45 165.60 § 158.77 176.7
300/15,600 |151.27 {159.70 | 175.35 191.80 f 185.62 | 205.50
400/20,800 |188.77 | 196.70 |222.45 E2hi.e0 f23k.00 | 257.00
600/31,200 |263.25 271.00 ¥ 303.37 324,50 § 319.42




AMENDED IN SENATE MARCH 20, 1972
AMENDED IN SENATE FEBRUARY 29, 1972

SENATE BILL ' | - No. 88

h Infroduced by Senator .Song -

]anuéry 18, 1972

An act to amend Section 4701 of the Civil Code, to amend
Sections 652, 688, 690.6, 690 18, 890.50, and 710 of, to add
Sections 690.5%, 690.7, 690.7%, 690.7%, and 690.18% io, to
add Chapter 2.5 (commencing with Section 723.010) to
Title-9.of Part 2 of, and to repeal Sections 682.3 and 690.7 of,

- the Code of Civil Procedure, terepeal-Sectroni5406-ofthe

Frmancial-Gode; to amend Sections 300 and 2929 of the
Labor Code, to amend Sections 270h and 1208 of the Penal
Code, and to amend Section 11459 of the Welfare and
Institutions Code, relating to attac]zment garmshment and
‘execution.

LEGISLATIVE COUNSEL'S DIGEST

SB 88, as amended, Song. Attachment, garnishment, and
execution.
: Revises law relating to -attachment, garnishment and
" execution, and adds new chapter to C.CP., headed
“Employees’ Earnings Protection Law.”

Yote—Majority; Approprlatlon—No, Flscal
Committee—VYes. '

The peopfe of the State of Chbforma do enact as follows:

1 SECTION 1. Section 4701 of the Civil Code is
2 amended to read:

3 4701, In any proceeding where the court has ordered
4 aparent to pay any amount for the support, maintenance,

5 or education of a minor child, the court may issue an
TCnrbected 3-21-72

18 s 18
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earnings withholding order under Section 723.030 of the
Code of Civil Procedure for the amount so ordered. The
withholding order may require the parent’s employer to

‘pay the withheld earnings to the county clerk, probation

officer, or owner officer of the court, to a county officer,
to the person having custody of the child, or to such other
person as is specified in the order to recewe such
payment.

SEC. 2. Section 682 of the Code of Civil Procedure, as
amended by Chapter 1684 of the Statutes of 1971, is
amended to read:

682. The writof execut:on must be issued in the name
of the people, sealed with the seal of the court, and
subscribed by the clerk or judge, and be directed to the
sheriff, constable, or marshal, and it must intelligibly
refer to the judgment, stating the court, the county, and

in ‘municipal and' justice courts, the Jud1c1al district,

where the judgment is entered, and if it be for money, the

-amount thereof, and the amount actually due thereon,

and if made payable in a specified kind of money or
currency, as provided in Section 667, the execution must
also state the kind of money or currency in which the
Judgment is payable, and must require the officer to
whom it is directed to proceed substantially as follows:

1. If it be against the property of the judgment debtor,
it must require such officer to satisfy the judgment, with
interest, out of the personal property of such debtor, or
if it is against the earnings of such debtor, out of the
earnings subject to execution under subdivision {(e) of
Section 690.5% and subdivision (c¢) of Section 690.6, and
if sufficient personal property cannot be found, then out
of his real property; or if the judgment be a lien upon real
property, then out of the real property belonging to him
on the day when the abstract of judgment was filed as
provided in Section 674 of this code, or at any time
thereafter.

2. If it be against real or personal property in the hands
of the personal representatives, heirs, devisees, legatees,
tenants, or trustees, it must require such officer to satisfy
the judgment, with interest, out of such property.

18 1R 1
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3. If it be against the person of the judgment debtor,
it must require such officer to arrest such debtor and
commit him to the jail of the county until he pay the
judgment, with interest, or be discharged according to
law.

4. If it be issued on a judgment made payable in a
specified kind of money or currency, as provided in
Section 667, it must also require such officer to satisfy the
same in the kind of money or currency in which the
judgment is made payable, and such officer must refuse
payment in any other kind of money or currency; and in
case of levy and sale of the property of the judgment
debtor, he must refuse payment from any purchaser at
such sale in any other kind of money ar currency than
that specified in the execution. Any such officer
collecting money or currency in the manner required by
this chapter, must pay to the plaintiff or party entitled to
recover the same, the same kind of money or currency
received by him, and in case of neglect or refusal to do
s0, he shall be lable on his official bond to the judgment
creditor in three times the amount of the money so
collected. .

5. If it be for the delivery of the possession of real or
personal property, it must require such officer to deliver
the possession of the same, describing it, to the party
entitled thereto, and may at the same time require such
officer to satisfy any costs, damages, rents, or profits
recovered by the same judgment, out of the personal
property of the person against whom it was rendered,
and the value of the property for which the judgment was
rendered to be specified therein if a delivery thereof
cannot be had; and if sufficient personal property cannot
be found, then out of the real property, as provided in the
first subdivision of this section.

SEC. 3. Section 682.3 of the Code of Civil Procedure,

.as added by Chapter 1684 of the Statutes of 1971, is

repealed.

SEC. 4. Section 688 of the Code of Civil Procedure is
amended to read:

-688. Except as provided in Chapter 2.5 {commencing

488 (8370 28
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with Section 723.010):

(a) All goods, chattels, moneys or other property, both
real and personal, or any interest therein, of the
judgment debtor, not exempt by law, z2.d all property
and rights of property seized and held under attachment
in the action, are subject to execution.

(b) Shares and interests in any corporation or
company, and debts and credits, and all other property,
both real and personal, or any interest in either real or
personal property, and all other property not capable of
manual delivery, may be levied upon or released from
levy in like manner as like property may be attached or
released from attachment, except that a copy of the

" complaint in the action from which the writ issued need

not accompany the writ; provided, that no cause of action
nor judgment as such, nor license issued by this state to
engage in any business, profession, or activity shall be
subject to levy or sale on execution.

(c) Until a levy, the property is not affected by the
execution; but no levy shall bind any property for alonger
period than one year from the date of the issuance of the
execution, except a levy on the interests or claims of heirs,
devisees, or legatees in or to assets of deceased persons
remaining in the hands of executors or administrators,
thereof prior to distribution and payment. However, an
alias execution may be issued on said judgment and
levied on any property not exempt from execution.

SEC. 5. Section 690.5% is added to the Code of Civil
Procedure, to read:

690.5%. (a) Asused in thissection, “earnings” means
compensation paid or payable by an employer to an
employee for personal services performed by su-h’
employee whether denominated as wages, salary,
commission, bonus, or otherwise.

(b) All earnings of the debtor which are due or owing
to him are exempt from levy of attachment and execution
without filing a claim for exemption as provided in
Section 690.50 and are subject to levy only by means of an
earnings withholding order in the manner and to the
extent provided in Chapter 2.5 {commencing with

4588 6980 W
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Section 723.010). 7

(c) All earnings of the debtor which have been paid to
him and are in his possessmn in a form identified by the
levying officer as earnings are exempt from levy of
attachment without filing a claim for exemptmn as
provided in Section 690.50.

(d) All earnings of the debtor which have been paid to
him and are retained in the form in which paid or as cash
but which are not identified by the levying officer as
earnings are exempt from levy of attachment.

{e) The earnings of the debtor for his pay period
immediately preceding the levy which have been paid to
him and are retained in the form in which paid or as cash
are subject to levy of execution only in an amount not to
exceed the maximum amount of-such-earnings that could
be withheld by his employer under Section 723.050 less
any amounts withheld feema-saeh-earnings by the debtor's
employer pursuant to any earnings withholding order.

(f) Such additional portion of the earnings described
in subdivision (e) which a debtor proves is essential for
the support of himself or his famlly is exempt from levy
of execution. ‘

{g) A levying officer is not liable for any injury
resulting from any identification or misidentification of
assets made pursuant to this section, whether or not such
identification or misidentification be negligent, unless he
is guilty of actual fraud, corruption, or actual malice,

SEC. 6. Section 690.6 of the Code of Civil Procedure,
as amended by Chapter 1684 of the Statutes of 1971, is
amended to read:

690.6. (a) As used in this section, “earnings” means

those earnings not included within the definition of

“earnings” stated in subdivision {a) of Section §90.5%.

(b) All the earnings of the debtor received for his
personal services shall be exempt from levy of
attachment without filing a claim for exemption as
provided in Section 690.50.

(¢) One-half or such greater portion as is allowed by
statute of the United States, of the earnings of the debtor
received for his personal services rendered at any time

M l6oan 3t
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‘within 30 days next precedi;‘lg the levy of execution shall

be exempt from execution without filing a claim for
exemption as provided in Section 690.50.

. (d) Such additional portion of his earnings which a
debtor proves is essential for the support of himself or his
family shall be exempt from levy of execution ynless

the debt 1s incurred for personal services rendered
by any employee or {ormer employee of the debtor .

(e) The court shall determine the priority and division

“of payment among all of the creditors of a debtor who

have levied an execution upon nonexempt earnings upon
such basis as is just and equitable.

{f) Any creditor, upon motion, shall be entitled to a
hearing in the court in which the action is pending or
from which the writ issued for the purpose of
determining the priority and division of payment among
all the creditors of the debtor who have levied an

‘execution upon nonexempt earnings pursuant to this

section. .

SEC. 7. Section 6907 of the Code of Civil Procedure
is repealed.

SEC. 8. Section 690.7 is added to the Code of Civil
Procedure, to read:

690.7. (a) As used in this section, “debtor” means an
individual and does not include a corporation,
partnership, or unincorporated association.

(b} As used in this section, “deposit account” means
any of the following:

(1) A deposit or account in any “bank” described in
Section 102 of the Financial Code.

(2) A deposit or account in any state or federal savings
and loan association. As used in this paragraph, “deposit
or account” includes investment certificate, share
account, and withdrawable share.

{3 —A—share—or-eertificateforfundsreceivedfroma
member-ef-a-eredit-union—and-al-the-securnulation-on

sueh-share-or-certificate:

(c) As used in this section, “spouse” means the
debtor’s husband or wife except (1) after entry of a
judgment decreeing their legal separation or (2) while
they are living separate and apart after entry of an
interlocutory judgment of dissolution of their marriage.

480 69130 40
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(d) For the purposes of this section, a depos;t account
is “hermefictallr-owned<tby the debtor or his spouse if the

account js subject to withdrawal by the debtor or his

_spouse or both for the use of the debtor or his spouse or

both.

(e) There is exempt from execution an aggregate five
hundred dellars {8800% one hundred dollars ($100) in all
deposit accounts berefeiatly owned by the debtor or his
spouse on the date of the first levy on any of such
accounts. The amount exempt in any deposit account
levied upon shall be computed by applying the
exemption first to amounts -berefieially owned by the
debtor or his spouse in accounts not levied upon, and
then to amounts bereffeiai owned by the debtor or his
spouse in accounts levied upon in the reverse of the order
in which they were levied upon, first exempting amounts
in the account last levied upon, then progressing in like
manner until the exemption has been exhausted. The
amount that is exempt in an account berefeiatly owned
by joint debtors is the cumulative amount of the
individual exernptions of each debtor in that account,
except that spouses who are joint debtors are lumted to
one exemption between them.

te+ (f} A debtor who claims an exemption under this

( powned >

section shall list in his affidavit of exemption under
Section 690.50 all amounts held in all deposit accounts:.—@_

standing in the name of the debtor or his spouse esin

+nterest, whether alone or with others, on the date of the
first levy on any of such accounts. For the purpose of this
section, it shall be presumed that all amounts in such
accounts were berefefaily- owned by the debtor or his
spouse on the date of the levy. The presumption
established by this subdivision is a presumption affecting
the burden of proof.

8 (g) The exemption provided by this section is not
applicable where the execution is sought to enforce a
court order for the support of any person or to collect a
state tax liability as that term is defined in paragrenh 483
of subdivision {a} of Seetion 128303k subdivision (b) of
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Section 723.070 or amounts due to the Department of
Human Resources Development under Sections 1375 to
1380, inclusive, Sections 2735 to 2741, inclusive, or Section
3751 of the Unemployment Insurance Code.

4> (h) Nothing in this section shall affect the rights
of a banker under Section 3054 of the Civil Code.

" SEC. §. Section 690.7Y% is added to the Code of Civil
Procedure, to read:

690.7%. (a) Asusedin this section, ‘‘deposit account”
has the meaning given that term in subdivision (b} of
Section 690.7. Por the purposes of this section, a

deposit account is "beneficially owned" by the debtor

if the account is one that may be used for the support

of the debtor or his family.

(b} A deposit accountjowned by the debtor is exempt

from execution in the amount essential for the support of
the debtor or his family. Fhis standard reecgnizes that the

in rare and unusual eases: An exemption shall be
allowed under this section only to the extent that the
earnings and other current income of the debtor and his.
spouse are not adequate to provide the amount essential
for the support of the debtor or his family. Neither the
judgment debtor’s accustomed standard of living nor a
standard of living “appropriate to his station in life” is the
criterion for measuring the deb'tor s claim for exemption
under this section.

{c) A debtor who claims an exemption under this
section shall include a financial statement as a part of his
affidavit of exemption required by Section 690.530. The
financial statement shall be in the form prescribed by the
Judicial Council and shall include all of the following
information:

(1) Name, age, and relationship of all persons
dependent upon the debtor or his spouse.

(2) All sources of the earnings and other income of the
debtor and of his spouse and the amounts of such earnings
and other income.

(3) A listing of all assets of the debtor and of his spouse
and the value of such assets.

(4) All outstandmg obligations of the debtor and of his
spouse.

{5) Any extraordinary prospective expenses cf the .

488 oI 8
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debtor or of his spouse.

(6) Any other information required by the Judicial
Council.

(d) The exemption provided by this section is not
applicable where the execution in is sought to enforce a
court orc}erbfi)r the suhiaport of any person or to collect a
state tax liability as that term is defined in paregraph {2+
of subdivision {a} of Seetion 723.03%. subdivision (b) of
Section 723.070.

{e) Nothing in this section shall affect the rights of a
banker under Section 3054 of the Civil Code.

{£) Nothing in this section shall limit the protec-
tion afforded debiors under the rules of law relating

to spendthrift trusts,

" SEC. 10. Section 690.7% is added to the Code of Civil
Procedure, to read:

690.7%. (a) As used in this section: .

(1) “Deposit account” has the meaning given that
term in subdivision (b) of Section 690.7.

(2) “Earnings” means compensation paid by an
employer to an employee for personal services
performed by such employee, whether denominated as
wages, salary, commission, bonus, or otherwise.

{3) “Employer’s payroli agent” means a financial
institution that computes for an employer the net amount
payable to an employee after making all required and
authorized deductions from his gross earnings and credits
the net amount to the employee’s deposit account in that
financial institution.

(4) “Financial institution” includes any “bank”
described in Section 102 of the Financial Code and any
state or federal savings and loan association.

(b) Where a financial institution acts as the employer’s
payroll agent for a debtor’s employer, the deposit
account of the debtor is exempt from levy of execution to
the extent of the amount of the debtor’s earnings that the
agent has credited to that account for the last pay period
prior to the levy, less all amounts debited to that account
after the time the earnings for that pay period were
credited to the account. '

{¢) The debtor is entitled to the exemption provided
by this section without filing a claim for exemption as
provided by Section 696-60 690.50, whether or not the

48 NN 4
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debtor or his spouse has any other deposit accounts. In
lieu of the exemption provided by this section, the debtor

shall be allowed the exemption provided by Section 690.7

if the amount exempt under that section is greater than
the amount zxempt under this section, but the amount in
the account described in this section shall be included in
computmg the amount exempt under Section 690.7.

(d) Nothing in this section shall be construed to
authorize an employer to pay his employees through an

employer’s payroll agent. Whether an employer is

authorized to pay his employees through such a payroll
agent is to be determined by the applicable provisions of
law other than this section.

SEC. 11. Section 690.18 of the Code of Civil Procedure
is amended to read:

690.18. (a) All money recewed by any person, a
resident of the state, as a pension, or as an annuity or
retirement or disability or death or other benefit, or as a
return of contributions and interest thereon, from the
United States government, or from the state, or any
county, city, or city and county, or other political
subdivision of the state, or any public trust, or public
corporation, or from the governing body of any of them,
or from any public board or boards, or from any
retirement, disability, or annuity system established by
any of them pursuant to statute, whether the same shall
be in the actual possession of such pensioner or
beneficiary, or deposited by him.

(b) All money held, controlled, or in process of
distribution by the state, or a city, city and county,
county, or other political subdivision of the state, or any
public trust or public corporation, or the governing body
of any of them, or by any public board or boards, derived
from the contributions by the state or such city, county,
city and county, or other political subdivision, or such
public trust, public corporation, governing body, or
public board or boards, or by any officer or employee
thereof, for retirement or pension purposes or the
payment of disability, death, or other benefits, or the
payment of benefits payable to, or the reimbursement of
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benefits paid to, employees thereof under the provisions
of the Unemployment Insurance Code, and all rights and
benefits accrued or accruing to any person under any
system established pursuant to statute by the state, city,
city and county, county, or other political subdivision of
the state, or any public trust or public corporation for
retirement, annuity, or pension purposes or payment of
disability or death benefits, and all vacation credits
accumulated by a state employee pursuant to the
provisions of Section 18050 of the Government Code, or
any other public employee pursuant to any law for the
accumulation of wvacation credits applicable to such
employee. Such moneys, benefits, and credits shall be
exempt without filing a claim of exemption as provided
in Section 690.50. : C e

{c) All money held, controlled, or in process of distribu-
ticn by any private retirement plan, including, but not lim-

ited to, union retirement plans, or any profit-sharing plan

designed and used for retirement purposes, or the payment of

benefits as an annuity, pension, retirement allowance, dis-

abllity payment or death benefit from such retirement or

profit-sharing plans, and all contributions and interest
thereon returned to any member of any such retirement or
profit-sharing plan, are exempt from execution, attachment,

or garnishment in any bankruptcy proceeding.

SEC. 12. Section 690.18% is added to the Code of Civil
Procedure, to read: :
© 690.18%. (a) All periodic payments payable by a
pension or retirement plan that are not otherwise exempt
by law are exempt from levy of execution in the amount
that is exempted by Section 723.050 without filing a claim
for exemption as provided in Section 650.50.

(b) Periodic payments received by the debtor from a
pension or retirement plan during the 30 days
immediately preceding the levy of execution which have
been retained by him in the form in which received or
as cash and which are not otherwise exempt by law from
levy of execution are subject to levy of execution only in
an amount not to exceed the maximum amount of such
payments that could be withheld by the plan under
subdivision (a), less any amounts withheld from such
payments by the plan pursuant to a levy of execution.

(c) Nothing in this section limits the applicability of
any exemption otherwise provided by statute law .

SEC. 13. Section 690.50 of the Code of Civil Procedure
is amended to read:

690.50. (a) If the property mentioned in Sections
690.1 to 690.29, inclusive, shall be levied upon under writ
of »tachment or execution, the defendant or judgment
debtor (herein referred to as “the debtor”}, in order to
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avail himself of his exemption rights as to such property,

" shall within 10 days from the date such property was
levied upon deliver to the levying officer an affidavit of
himself or his agent, together with a copy thereof,
alleging that the property levied upon, identifying it, is
exempt, specifying the section or sections of this code on
which he relies for his claim to exemption, and all facts
necessary to support his claim, and also stating therein his
address within this state for the purpose of permitting
service by mail upon him of the counteraffidavit and any
notice of the motion herein provided.

(b) Forthwith upon receiving the affidavit of
exemption, the levying. officer shall serve upon the
plaintiff or the person in whose favor the writ runs

. (herein referred to as “the creditor”), either personally
or by mail, a copy of the affidavit of exemption, together
with a writing, signed by the levying officer, stating that
the claim to exemption has been received and that the
officer will release the property unless he receives from
the creditor a counteraffidavit thhm five days after
service of such writing.

{c} If the creditor desires to contest the claim to
exemption, he shall, within such periad of five days, file
with the levying officer a counteraffidavit alleging that
the property is not exempt within the meaning of the
section or sections of this code relied upon, or if the claim
to exemption be based on Sections 690.2, 690.3, 6904,
690.5%2, 690.6, 690.7, 690.7%, 690.18%, alleging that the
value of the property claimed to be exempt is in excess
of the value stated in the applicable section or sections,
together with proof of service of a copy of such
counteraffidavit upon the debtor.

(d) If no such counteraffidavit, with such proof of
service, is so filed with the levying officer within the time
allowed, the officer shall forthwith release the property.

(e) Ifsuch counteraffidavit, with such proof of service,
is so filed, either the creditor or the debtor shall be
entitled to a hearing in the court in which the action is
pending or from which the writ issued for the purpose of .
determining the claim to exemption, the priority or

AM AN 8
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division of payment between one or more creditors from
nonexempt earnings under the provisions of Section 690.6
or the value of the property claimed to be exempt. Such
hearing shall be granted by the court upon motion of
either party made within five days after the
counteraffidavit is filed with the levying officer, and such
hearing must be had within 15 days from the date of the
making of such motion unless continued by the court for
good cause. The party making the motion for hearing
shall give not less than five days’ notice in writing of such
hearing to the levying officer and to the other party, and
specify therein that the hearing is for the purpose of
determining the claim to exemnption. The notice may be
of motion or of hearing and upon the filing of the notice
with the clerk of court, the motion is deemed made.

{f) If neither party makes such motion within the time
allowed, or if the levying officer shall not have been
served with a copy of the notice of hearing within 10 days
after the filing of the counteraffidavit, the levying officer
shall forthwith release the property to the debtor.

{g) At any time while the proceedings are pending,
upon motion of either party or upon its own motion, the
court may (1) order the sale of any perishable property
held by such officer and direct disposition of the proceeds
of such sale, and (2) make such other orders as may be
proper under the particular circumstances of the case.
Any orders so made may be modified or vacated by the
court or judge granting the same, or by the court in which
the proceedings are pending, at any time during the
pendency of the proceedings, upon such terms as may be
just.

(h) The levying officer in all cases shall retain physwal

possession of the property levied upon if it is capable of

physical possession, or in the case of property not capable
of physical possession, the levy shall remain in full force
and effect, pending the final determination of the claim
to exemption. However, no sale under execution shall be
had prior to such final determination unless an order of
the court hearing the claim for exemptlon shall so
provide.

438 19 B
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(i} At such hearing, the party claiming the exemption
shall have the burden of proof. The affidavits and
counteraffidavits shall be filed by the levying officer with
the court and shall constitute the pleadings, subject to the
power of the court to permit an amendment in the
interests of justice. The affidavit of exemption shall be

" deemed controverted by the counteraffidavit and both

shall be received in evidence. Nothing herein shall be
construed to deprive anyone of the right to a jury trial in
any case where, by the Constitution, such right is given,
but a jury trial may be waived in any such case in like
manner as in the trial of an action. No findings shall be
required in a proceeding under this section. When the
hearing is before the court sitting without a jury, and no
evidence other than the affidavit and counteraffidavit is
offered, the court, if satisfied that sufficient facts are
shown thereby, may make its determination thereon.
- Otherwise, it shall order the hearing continued for the
production of other evidence, oral or documentary, or
the filing of other affidavits and counteraffidavits. At the
conclusion of the hearing, the court shall give judgment
determining whether the claim to eéxemption shall be
allowed or not, in whole or in part, and may give
judgment determining the priority or division of
payment between one or more creditors . from
nonexempt earnings under the provisions of Section
'690.6, which judgment shall be determinative as to the
right of the creditor to have the property taken and held
by the officer or to subject the property to payment or

_ other satisfaction of his judgment. In such judgment the

-court shall make all proper orders fot the disposition of
such property or the proceeds thereof.

(i) A copy of any judgment entered in the trial court
shall be forthwith transmitted by the clerk to the levying
officer in order to permit such officer to either release the
property attached or to continue to hold it to sell it, in
accordance with the provisions of the writ previously
delivered to him. Such officer, unless an appeal from the
judgment is waived, or the judgment has otherwise
become final, shall continue to hold such property under
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attachment or execution, continuing the sale of any
property held under execution until such judgment
becomes final. However, if a claim to exemption under
Section 690.5% or 690.6 is allowed by such judgment, the

‘debtor shall be entitled to a release of the earnings so

exempted at the expiration of three days, unless
otherwise ordered by the court, or unless the levying
officer shall have been served with a copy of a notice of
appeal from the judgment.

(k} When anv documents required hereunder are
served by mail, the provisions of this code relating to
service by mail shall be applicable thereto.

(1) Whenever the time allowed for an act to be done
hereunder is extended by the court, written notice
thereof shall be given promptly to the opposing party,
unless such notice be waived, and to the levying officer.

(m) An appeal lies from any judgment under this
section. Such appeal to be taken in the manner prowded
for appeals in the court in whxch the proceechng is had
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money is e i ¢ against a

tate or by an ounty, city or
municipality, quasi district or public
corporation, the judgwuent credifor may file a duly
puthenticated abstract ontrapstript of such judgment
rogether with an affidavit stx€ing the exact amount then
due, owing and unpaid pHereon and that he desires to
avail himself of the pfovisions df this section in the
manner as follows:
1. If such money is owing and unpaid by this state to
such judgment debtor, said judgment creditor shall file
kaid abstrgef or transcript and affidavit with, the state
department, board, office or commission OWIRg such

488 [E9EN T
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cRImmission in presenting such claim of such judgme
deRtor to said State Controller shall note thereunder tife
fact\of the filing of such abstract or transcript dnd
affida\it and state the amount unpaid on said judgment
as showxqa by said affidavit and shall also note any apdounts
advancel to the judgment debtor by, or which the
{judgment\debtor owes to, the State of California by
reason of adyances for expenses or for any othgr purpose.
Thereupon the State Controller, to dischargé such claim
of such judgmgnt debtor, shall pay into thé court which
issued such abstkact or transcript by his warrant or check
payable to said court the whole or sugh portion of the
amount due such jydgment debtor o such claim, after
deducting from sugh claim an aplount sufficient to
reimburse the state, departmenf, board, office or
commission for any amunts advgheed to said judgment
debtor or by him owed 1o the State of California, as will
satisfy in full or to the greatest gxtent the amount unpaid
on said judgment and the Balance thereof, if any, to the
judgment debtor. |

2. If such money is owing an¥ unpaid to such judgment
debtor by any county, city\ and county, city or
municipality, quasi-ménicipali district or public
corporation, said judggent creditonshall file said abstract
or transcript and affidavit with the auditor of such
county, city and county, city \or municipality,
quasi-municipality, district or public coxporation (and in
case there be ng/auditor then with the official whose duty
corresponds tg that of auditor). Thereupdq said auditor
{or other official) to discharge such clajm of such
judgment debtor shall pay into the court which issued
such abstfact or transcript by his warrant “or check
payable Ao said court the whole or such portiox of the
amount due on such claim of such judgment deltor as
will sdtisfy in full or to the greatest extent the aripunt
unpdid on said judgment and the balance thereof, if yny,
toAhe judgment debtor.

{b) The judgment creditor upon filing such abstract
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c) ‘Whenever a court receives any money hereundér,
it skall pay as much thereof as is not exempt ffom
execution under this code to the judgment crediter and
the balance thereof, if any, to the judgment debtér. The
procedixe for determining the claim of exempgion shal|
be governied by the procedure set forth in Section 690.50
of this cod&, and the court rendering the judgment shall
be considereqd the levying officer for the pyfpose of that

L) ) » » Ak Vil 4

(d) In the eyent the moneys owing/to a Judgmen:
debtor by any givernmental agency pdentioned in thig
section are owing by reason of an Award made in
1condemnat10n prockeding brought by the government
agency, such governrgental agency' may pay the amount
of the award to the dlerk of thé court in which such
condemnation proceeding wgé tried, and shall fil¢
therewith the abstract ortrangéript of judgment and thg
affidavit filed with it by Yh¢ judgment creditor. Such
payment into court shall /sonstitute payment of the
condemnation award within the meaning of Section 125]
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with the county clerk
judgment and affidavi clerk shall notify by
imail, through their a torneys, if any,\a parhes interestec
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which tried tlde condemnatlon roceedmg wil
determine the award. At saic
tirne and plac determinatior
and order the distribution of the money\ held by the
county cler
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subordinate office located in a different city.
fees received by a state agéncy ufider this

which payments were, or would be, mad€ on account of
a garnishment uider this section.

{(g) This section does not authgrize the withholding of] -
earnings of a public offiter or eriiployee. The earnings of]
a public officer or empld¥ee may be withheld only
pursuant to Chapter 28 (commencing with Section
723.010). '

(h) Nothing inthis section shall authorize the filing of|
any abstract of transcript and affidayit against any
overpayment of tax, penalty or interedh_or interest
allowablewith respect to such overpayment, wuder Part
10 (ebmmencing with Section 17001), or Rart 11

(ce eucmg with Sectzon 23‘001), of Division 2 oRthe |

- Iy -y - =

Sec. 14, Section 710 of the Code of Civil Procedure

is amended to read:

© T10. (a) Whenever ajudgment for the pavment of money

; is rendered by any court of this state against a defendant to
whom money is owing and unpaid by this state or by any ™
county, city and county, city’ or municipality,
quasi-municipality, district or public corporation, the
judgment creditor may: file a duly authenticated abstract or

" transcript of such judgment together with an affidavit stating
* the exact amount then due, owing and unpaid thereon and

that he desires to avail himself of the provusmns of this section
in the manner as follows:

.. 1 If such money-Wagei-or-salary-is owmg a::}Fi unpaid by

lth:s state to such judgment debtor, said judgment creditor
; shall file said abstract or transcript and affidavit with the state
| department, board, office or commission owing such moneyy

—-—w&ges-eﬁaluw to said judgment debtor prior to the time such

i state department, board, office or commission presents. the

: claim - of such judgment debtor therefor to the State -

‘ Controller. Said state department, board, office or
commission in presenting such claim of such judgment debtor -

- to said State Controller shall note thereunder the fact of the
filing of such abstract or transcript and affidavit and state the
amount unpaid on said judgment as shown by said affidavit
and shall also note any amounts advanced to-the judgment

. debtor by, or which the judgment debtor owes to, the State

" of California by reason of advances for expenses or for any
» other purpose. Thereupon the State Controller, to discharge
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such claim of such judgment debtor, shall pay into the court
- which issued such.abstract or transcript by his warrant or
“check payable to said court the whole or such portion of the
amount due such judgment debtor on such claim, afte
deducting from such claim an amount sufficient to reimburse
the state department, board, office or commission-for any -
amounts advanced to said judgment debtor or by him owed

. to the State of California, and-a&er-deducbﬁ{g-thue&omqmn——
——asnount-equal-toonehaliorsuch-groaterportion-as-is-allowed——
w—by-statute-of-the-United-States—of-thé-earnings-owing-to-them—u
_.Judgnwnt_debtor_fo:_lm_pem;al_semces—to—the—sta&e——- s

as will satlsf» in full or to the
greatest extent th ount unpaxd on said judgment and the.
" balance thereofyif any, to the Judgmemt debtor. N -
2. If such money~iagesorsalass is owing and unpaid to
such judgment debtor by any county, city and county, city or.
, Municipality, quasi-municipality, district’ or - public
< corporation, said judgment creditor shall file said abstract or .
_ transeript and affidavit with the auditor of such county, city
* and county, city or municipality, quasi-municipality, district
. or public corporation {and in case there be no auditor then
with the official whose duty corresponds to that of auditor).
* Thereupon said auditor {or other official) to discharge such
. claim of such judgment debtor shall pay into the court which -
' jssued such abstract or transcript by his warrant of check
" payable to:said court the whole or such portion of the amount
- due on such claim of such 3udgment debtor,-hss—an-ama&nt——

—-e{-aueh-n-bam as will sansfy in full or to the

- greatest extent the amount unpaid on said judgment and the
- balance thereof, if any, to the judgment debtor.
. (b) The judgment creditor upon filing such abstract or
transeript and affidavit shall pay a fee of two dollars and fifty
-'Elm;dts ($2.50) to the person or agency with whom the same is

. -"{c) Whenever a court receives any money hereunder it
) 'shall pay as much thereof as is not exempt from execution
" under this code to the judegment creditor and the bhalance
thereof, if any, to the judegment debtor. The procedure for
determmmg the claim of exemption shall be governed by the
» procedure set forth in Section 690.50 of this code, and the
. court rendering the judgment shall be considered the levying
: ofﬁcer for the purpose of that section. -
{d) In the event the moneys owing to a judgment debtor
: by any governmental agency mentioned in this section are
owing by reason of an award made in a condemnation
proceeding brought by the governmental agency, such
. governmental agency may pay the amount of the award to
_the clerk of the court in which such condemnation
‘proceeding was tried, and shall file therewith the abstract or

wh
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transcript of judgment and the affidavit filed with it by the
judgment creditor. Such pavment into court shall constitute
payment of the condemnation award within the meaning of

* Section 1251 of this code. Upon such payment into court and.
the filing with the county clerk of such abstract or transcript

. of judgment and affidavit, the county clerk shall notify by
mail, through their attorneys, if any, ali parties interested in
md award of the time and place at which the court which

. tried the condemnation proceeding will determine the

" egnflicting claims to-said award. At said time and place the
court shall make such determination and order the

© distribution of the money held by the county clerk in

: accordance therewith: _

(e} The judgment creditor may state in the affidavit any

fact or facts tending to establish the identity of the judgment
-debtor. No public officer or emplovee shall be liable for failure
to perform any duty imposed by this section unless sufficient
‘information is furnished by the abstract or transcript together
with the affidavit to enable him in the exercise of reasonable -

~ diligence to ascertain such identity therefrom and from the -
papers and records on file in the office in which he works. The
word “office” as used herein does not include any branch or

" subordinate office located in a different city. -

{f) Nothing in this section shall authorize the ﬁhng of any

: abstract or transcript and affidavit agamst—{-l-)—aay-mges‘-or——

Wﬂmm&d—ﬂ%

-——General—er-(-a-)-any overpayment of tax, penalty or mterest,
- or interest allowable with respect to such overpayment,
* under Part 10 (commencing with Section 17001) or Part 11-
: {commencing with Section 23001) of Dms:on 2 of the .
! Revenue and Taxation Code. -

..~ (g) Any fees received by a state agency underthlssechon
. shall be deposited to the credit of the fund from which
| paymeits were, or would be, made on account of a-
- garnishment under this section.

——povolving-fund-—
—-(-h}—{-l-}-l-n—-the—even{--the—meaeys-ewag—t
= debtor by any governmental agency mentioned in this section
"~ are for wages or salary, the judgment creditor shall mail under -
a separate cover at the time of filing the affidavit with the -
" governmental agency, in an envelope marked *“Personal and
Confidential”, a copy of the affidavit. and a Notice to
Judgment Debtor as provided in paragraph (2) of this
ALL IN subdivision, addressed to the judgment debtor at his place of

. emplovyment. :
STRIKEOUT ' {2) The Naotice to Judgment Debtor sha]] be in lﬂ-pomt
._bold type, and in substantially the following form: '
- You may be entitled to file a claim exempting your salary
or wages from execution. You may seek the advice of any
: attorney or may, within 10 days from the date your salary or
wages were levied upon, deliver an affidavit to the court
rendering the judgment to exempt such salary or wages, as

——— provided.in-Section-690.50-of the. Cods.of. Civil-Proceduror——
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(h) This section does not authorize the withholding
of earnings of a public officer or employse. The earn-

ings of a public officer or employee may be withheld

only pursuant to Chapter 2.5 {commencing with Section 723.010).

2  SEC. 15. Chapter 25 (commencing with Section
91 -723.010) is added to Title 9 of Part 2 of the Code of Civil
22 Procedure, to read: .

23

94 CHAPTER 2.5. EMPLOYEES EARNINGS PROTECTION
25 . Law

26 . '

27 Article 1. Definitions

28

29  723.010. This chapter shall be known and may be
30 cited as the “Employees’ Earnings Protection Law.”
31  723.011. As used in this chapter:

32 (a) “Earnings” means compensation payable by an
33 employer to an employee for personal services
34 performed by such employee whether denominated as
35 wages, salary, commission, bonus, or otherwise.

36 (b) “Employee” means an a public officer and any
37 individual who performs services subject to the control of
38 an employer as to both what shall be done and how it shall
39 be done.

40  (c) “Employer” means a person for whom an

488 18930 B4
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individual performs services as an employee.

{(d) “Judgment” includes a support order.

{e). “Judgment creditor” means the person in favor of
whom a judgment is rendered and includes his
representatwe As applied to the state, “judgment
creditor” means the specific state agency seekmg to
collect a judgment or tax hablhty

{f) “Judgment debtor” means the person against
whom a judgment is rendered and includes a person

from whom the state is seeking to collect a tax
liability .

(g} “Person” includes an individual, a corporation, a
_partnership or other unincorporated association, and a
public entity.

thy “State Administrater means t-he Direetor of
Industriel Relations: . _

Article 2. General Provisions

723.020. The earnings of an employee shall not be
required to be withheld for payment of a debt by means
of any judicial procedure other than pursuant to the
provisions of this chapter.

723.021. A levy upon the earnings of a Judgment
debtor shall be made by an earnings withholding order,
directed to his employer, in accordance with this chapter.

723.022. (a) As used in this section, “withholding
period” means the period which commences on the fifth
day after service of an earnings withholding order upon
the employer and which continues until the first of the
following dates:

(1) The 125th day after the order was served.

"~ {2) The date of termination requested by the creditor
or ordered by the court.

(3} The date the employer has withheld the full
amount specified in the order.

(b} Except as otherwise provided by statute, an
employer shall withhold the amounts required by an
earnings withholding order from all earnings of the

_employee payable for any pay period of such empioyee
which ends during the withholding period.

{c) Notwithstanding subdivision (b}, an employer

18 jsgM0 M
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shall cease withholding pursuant to an earnings
withholding order whenever he is served with a certified
copy of a satisfaction of the judgment upon which the :
order is based.
(d) An employer is not liable for any amounts -
withheld and paid over to a judgment creditor pursuant
to an earnings withholding order prior to service upon
the employer of a written notice of termination of such
order or a certified copy of a satisfaction of the Judgment
upon which the order is based. '
(e) For the purposes of this section, service shall be
deemed complete on the date the paper served is
actually first received at either the branch or office
where the employee works or the office from which he

-is paid.

723.023. (a) Except as otherwise provided in this
chapter: ' : '

(1) An employer shall comply with the first
withholding order served upon him. _ :

(2) If the employer is served with two or more orders
on the same day, he shall comply with the order issued
pursuant to the judgment first entered. If two or more
orders served on the same day are also based on
judgments entered upon the same day, the employer
shall comply with whlchever one of such orders he
selects.

(3) If an earnings withholding order is served during
the period that an employer is required to comply with
another earnings withholding order for the same
judgment debtor, the subsequent order is ineffective and
the employer shall not withhold earnings pursuant to the
subsequent order.

{b) For the purposes of this section, service of an
earnings withholding order shall be deemed complete on
the date it is actually first received at either the branch
or office where the employee works or the office from
which he is paid. :

723.024. Each time an employer makes a deduction
from an employee’s earnings pursuant to an earnings
withholding order, he may make an additional deduction

1% 1290 s
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of one dollar ($1) and retain it as a charge for his services
in complying with the earnings withholding order.
723.025. The amount required to be withheld
pursuant to an earnings withholding order shall be paid
to the person specified in the order within 15 days after
each payment of earnings is made to the employee unless
‘the employer elects to pay in regular monthly payments
made not later than the 15th day of each month. In the
latter case, the initial monthly payment shall include all
10 amounts required to be withheld from the earnings of the
11 employee during the preceding dalendar month up to

. 12 the close of the employee’s pay period ending closest to

13 the last day of that month, and thereafter each monthly

14 payment shall include amounts withheld from the

15 employee's earnings for services rendered in the interim

- 16 up to the close of the employee’s pay period ending

17 closest to the last day of the preceding calendar month.

18  723.026. Within 35 10 days after he receives any

19 payment pursuant to an earnings withholding order, the

20 judgment creditor shall send the judgment debtor a

21 receipt for such payment by first-class mail, posg.ége
the amount

22 prepaid. The receibt shall indicate the amount |
the payment received and shall also indicate the total

~amount received by the creditor during the period the

order has been in effect and the unpaid balance (the
amount of the judgment, plus additional accrued items,

less parﬁial satisfactions and amounts received pursuant

to the order). No receipt is required for payments re-

ceived pursuant to a withholding order for support.

93  723027. If the judgment pursuant to which the
94 earnings withholding order is issued is satisfied prior to
95 the end of the withholding period provided in Section
26 723.022, the judgment creditor shall promptly file a
97 satisfaction of judgment in the court which issued such

98 order and shall seadya certified copy of such satisfaction
99 tejthe judgment debtor’s employer by—Krst-elass—meath
30 e .

31  1723.028. Subject to Section 723.109, after the amount
32 stated as owing in the earnings withholding order is paid,
33 the judgment creditor may apply for issuance of a;mother
34 earnings withholding order covering costs and interest
35 that may have accrued since application for the prior
36 order. ‘

37  723.029. Service of an earnings withholding order
38 creates a lien upon the earnings required to be withheld
39 pursuant to such order. Such lien shall continue for a

40 period of one year from the date such earnings became

N’
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723.030. (a) A “withholding order for support” is an
earnings withholding order to enforce a court order for
the support of any person. A withholding order for
support shall be denoted as such on its face.

(b) Notwithstanding any other provision of this
chapter: ,

(1) The restrictions on earnings withholding
contained in Section 723.050 do not apply to a
withholding order. for support. The amount to be with-

hald pursuant to a withholding order for support. shall

be limited to the amount of the continuing periodic pay-

ments ordered by the court in a prior judgment except

that, upon motion of EEe judgment ereditor, after notice

and hearing and upen good cause shewn, the court may order
that the amount to be withheld pursuant to a withholding

order for support be increased to include payment, in

whole or in part, of delinguent amounts owing on the prior

Judgment., The exemption provided ﬁg_Section 723.051 ap-
plies to a withholding order for support. In no case
shall the amount an employer withholds pursuant to a with-
holding order for support exceed the amount of earnings

payable to the judgment debtor by the employer after de-
ducting sll amounts required to be withheld by law or by

any contract which is not revocable by the employee or at

his instence.
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11" . (2) An employer shall continue to withhold pursuant
12 to a withholding order for support until it expires by its
13 terms or the court orders its termination.

14 (3) An employer whe zeeeives upon whom a
15 withholding order for support is served shall withhold
16 and pay over earnings of the employee pursuant to such
17 order even though he is already required to comply with
18 another earnings withholding order.

19 (4) An employer shall withhold earnings of an
employee pursuant to both a withholding order for
21 support and another earnings withholding order
simultaneously. The amount to be withheld under the
withholding order for support shall be deducted first
from the earnings of the employee; the amount to be
withheld pursuant to the other withholding order shall
then be computed, based on the earnings remaining after
this deduction, .

{5) An employer shall withhold the amount of the
periodic payments specified in the withholding order
for support. Where the period provided in the order

=]

NERREBE

is different from the pay pericd of the employze, the
employer shall prorate the amounts withheld so that

the total amount withheld and paid over to the judg-

ment creditor for any given period squals the amount

reguired by the order to be withheld for the same

period., The amounts withheld shall be paid to the per-
son specifiad in the order in accordance with Section
723.025.

59 4y “State mesns the State of California and includes
130 eny officer; department; beard; er ageney thereef:

31 -(—E}%h&tet&xh&bﬁ&y—fﬁeaﬁe&h&bﬁrw;mebémgaﬁy
32 penﬁkies&néaeefﬂeéinterestméeestﬁ;ﬁar%rehthe
33 state would be authorized to issue i) & warrant pursuant

35 Seetien 6776; 7881; D00L; 103); 1667; 18006; 26101; 3634L;
36 &%é%ﬂm&em&%ﬁm%w-&u}a
37 wnetee or order to withhold pursusnt to Seetion 1755 of
38 the Unemplovment Insurance Gede; er Seetion 670%;
30 7851 8959 10051; 145}, 16101; 1880%; 2613%; 3031 er
40 32381 of the Revente and Toaxation Gode: L
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{Hﬁﬂm&&&@eﬂa&wawhﬁawﬂmﬁ'
pursuant to this seetion and shall be denoted 83 sueh en
its faee:

{&Awmﬁd@geﬁa&r&msmwbeﬂmﬁ
wﬁ&aamﬂ&*ﬁﬁﬁhﬁﬁﬁaﬁmﬁﬂmﬁ%

judgment:
ﬁﬁ&wﬁﬁ@mﬁd&kﬂﬁ%m&&%hmmﬁ

where the existence of the state tax liability either

. appears on the faee of the taxpayers return or has been

determined in either an adminiskeative or judieial
proeceding in whick the texpayer had notiee and an
oppertunity te be heard: Ne review of the taxpayers tax
h&ﬁyﬁﬂbegmﬂ%dmpm&dm@mﬁa&m

{&Em@ﬂu&amwmwﬁﬂm&ﬂwﬂm&m
provisions of this ebapter shall apply te a withhelding
order fer taxes and shell gevern the preeedures and
proceedings conecrning such order :

46> Fhe followins speeial provisiens apply to a
withhelding order for taxes

{Hﬂmmmmwﬁﬁmmamﬁﬂ@gﬂ&ﬂ&
taxes to eclieet e state tax lability: The ameount required
te be withheld pursuant to an opder issued under this
paragraph shall be speeified in the erder and shall be net
more than twe Hmes the meaximum emount that is
permitted to be withheld under Scetion 783-050: At the
tirae of ssunnee; the state shall serve upon the taxpayer
i} & eopy of the order and {ii} a notiee informing the
taxpayer of the effect of the erder and his right to review
and modifieation of such order- The taxpayer mey apply
in the manner provided in Seetion 783-103 to a eourt of
reeord in his eounty of residence for a hearing to elaim
the exemption provided by Seetion 783-051: Ne fee shall
be eharged for filing such apphlication: After hearing; the
eourt mey medify the withhelding order for taxes
previousty issued; but in ne event shell the ameunt
m@mﬁ%%wﬁkﬁ%b&%m%ﬂmm%ﬁm&
withheld under Seetion 783-080-

2} The state may; at any time; apply to o court of
reeord in the eounty where the taxpayer was last lenown

488 l49u 98
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te reside for the issuanee of a withholding erder for taxes
to colleet a state tax lability: Suck application shall
inelude an affidavit stating thet the state hes served upon
- the taxpayer i) & copy of the application and {it) a netiee
nforming the taxpayer of the purpose of the application
and his right to appear with regard to such application:

The eourt shall immediately set the matier for hearing

and the eourt elerk shall notify the state and the taxpayer
at least 10 days before the hearing of its Hrme and place:
After hearing; the eourt shall issue e withholding erder
for taxes which shall require the taxpayer's employer to
withheld and pay ever all earnings of the taxpayer other
than thet amount which the taxpayer proves is exempt
under Seetion 723-051; but in »e event shell the armeunt
reqmredtebeﬂthheidbeiessthaat-h&tpemﬂﬁedtebe

withheld under Seetion 723-050-
{3 Subjeet to parograph {4y an employer whe
reeetves & ing erdes for taxes shell withhold and

prior

withhelding erder for taxes is in effect:

H—)-&nempleyersh&}lﬁetw-thheldeafmﬂgsefm
employee pursuant to a withholding order fer taxes if a
prior withholding order for taxes is in effect

{E}Amempleyefsh&ﬂeeﬁhﬂaetew&hheldm

a withholding order for texes uniil the ameunt

we&ﬁedm%heerderha&bee&pmdmfﬂ-ﬂ-

2+ Ne methed of eollcetion of an unpaid tax liabiity
from the earnint®s of an employee may be used by the
state; except ag provided in this ehapter:

Article 3. Restrictions on Earnings Withholding
723.050. {a) As used in this section, “nonexempt

earnings” for any workweek means the earnings of the
judgment debtor for that workweek less the sum of all the

488 194D 1M
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followmg

(1) The amount that would be withheld for federal
personal income taxes from the same amount of earnings
of a single person who claims one exemption.

(2) The amount that would be withheld for federal
social security taxes from the same amount of earnings if
earned during the first week of a calendar year by a
person subject to withholding for that tax.

(3) The amount that would be withheld for state
disability insurance contributions under Sections 584 and
985 of the Unemployment Insurance Code from the same
amount of earnings if earned during the first week of a
calendar year by a person subject to withholding for that
purpose.

(4) The amount that would be withheld for state
personal income taxes from the same amount of earnings
of a single person who claims cne exemption.

{5). An amount equal to 30 times the federal minimum

hourly wage prescribed by Section 6(a) (1) of the Fair
Labor Standards Act of 1938 in effect at the time the

earnings are payable.

{b) Except as otherwise provided in Sections 723.030,
723033 723074 723.075 723076, and 723.108, the
maximum amount of the earnings of a judgment debtor
in any workweek which can be withheld pursuant to this
chapter shall be computed as provided in this subdivision.
If the nonexempt earnings of the judgment debtor for the
workweek are less than thirty dollars ($30), nothing shall
be withheld. If the nonexempt earnings of the judgment
debtor for the workweek are thirty dollars ($30) or more,
ten dollars ($10) plus 25 percent of the nonexempt
earnings in excess of thirty dollars ($30) shall be withheld.
Where the nonexempt earnings of the judgment debtor
for the workweek are thirty dollars ($30) or more, if the
amount computed under this subdivison is not a multipie
of one dollar ($1), fractional amounts less than one-half
dollar ($0.50) shall be disregarded and fractional amounts
of one-half dollar ($0.50) or more shall be rounded
upward to the next higher whole dollar.

(c) The State Admimistrater Judicial Council shall

488 |6940 1w
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prescribe by regulation rule the method of computing
the amount to be withheld in the case of earnings for any
pay period other than a week, which method shall be
substantially equivalent in effect to that prescribed in |
subdivision (b). ,

(d) The State Admrms&a-tar ]udrc:a] Council shall
prepare withholding tables for determining the amount
to be withheld from the earnings of employees for
representative pay periods, The tables may prescnbe the
amounts to be withheld according to reasonable earnings
brackets. The tables prepared by the State Administrator
Judicial Councii pursuant to this subdivision shall be used
to determine the amount to be withheld in all cases
where the tables permit computation of the amount tobe -
withheld.

723.051. The portion of his earnings which a judgment
debtor proves is essential for the support of himself or his
family is exempt from levy under this chapter, This _
standard recognizes that the exemption provided by
Section 723.050 should be adequate except in rare and
unusual cases. Neither the judgment debtor’s accustomed
standard of living nor a standard of living “appropriate to
his station in life” is the criterion for measuring the
debtor’s claim for exemption under this section.

unless the debt is incurred

for personal services ren-

dersd by any employes or

former employee of the judg-

ment debtor .

__/ - ’
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26 Article 4. Earnings H&tb.bo!dmg Orde::s

27 for Taxes

28

29 723.070. As used in this article: ' _
30 (a) “State” means the State of California and mc]udes
31 any officer, department, board, or agency thereof

32 (b} “State tax liability” means a liability, including any
33 penalties and accrued interest and costs, for which the

R
¥

state would be authorized to issue (1) a warrant pursuant
to Section 1785 of the Unemployment Insurance Code or
Section 6776, 7851, 9001, 10111, 16071, 18906, 26191, 30341,
or 32365 of the Revenue and Taxation Code or (2) a
notice of levy pursuant to Section 1755 of the
Unemployment Insurance Code or (3) a notice or order
to withhold pursuant to Section 6702, 7851, 8959, 10051,

[
B8EI8K
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11451, 16101, 18517, 26132, 30311, or 32%1 o!' the Revenue
and Taxatmn C'ode

| 2 earnings of an e empleyvet
sed by the state exceptz evided in t}us cbapter

723.072,

723.071. This chapi:'er jsh'ai:l.' ﬁo‘a"]@it' the state's

right to collect a state tai 11&.’0111133’ exeept that no levy

upont earnings of an employei held by an egg_];gﬁr shall be

effective unless such levy gs made .in accordance with the

provisions of this chapter and the methods of collection

I ) C
referred to in subdivision [b) of Section 723.070 may not

be used to require an eml_@!ﬁr to -_withhold earnings of an

employee in payment of a stete tax liability.

723.072. {a) A "withholding order for taxes" is an

earnings withholding order issued pursuant to this article

to collect a state tax liabhility and shall be dencted as a

withholding order for taxes on its face.

(b} A withholding order for taxes ma y only be :s.s'ued
where:

(1) The existence of the state tax Liability appears on
the face of the taxpayer’s return, including a case where
such tax Iz’abﬂ:’ty is disclosed from the taxpayer’s return
after errors in mathematical computations in the return
have been corrected; or

(2) The state tax !:ab:!ity has been assessed or
determined, as provided in the Revenue and Taxation
Code or Unemployment Insurance Code, and the
taxpayer had notice of the proposed assessment or
determination and had availgble an opportunity to have
the proposed assessment or determination reviewed by
appropriate administrative procedures, whether or not
he took advantage of that opportunity.
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{c) In any case where a state tax liability has been
assessed or determined prior to January 1, 1974, and the
state determines that the requirements of subdivision (b)
may not have been satisfied, the state may send a “Notice
of Proposed Issuance of Withholding Order for Taxes” to
the taxpayer at his last-known address by first-class mail,
Dostage prepaid. The notice shall advise the taxpayer that
he may have the assessment or determination reviewed
by appropriate administrative procedures and how he
may obtain such a review, If the taxpayer is sent such a
notice and requests such a review within 15 days from the
date the notice was mailed to him, the state shall provide
appropriate administrative procedures for review of the
assessment or determination and shall not issue the
withholding order for taxes until the administrative
review procedure is completed. If the taxpayer is sent
such a notice and does not request such a review within

18 1he0 110
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15 days from the date the notice was mailed to him, the
state may Issue the withholding order for taxes.

(d) A withholding order for taxes may be issued

whether or not the state tax liability has been reduced to
Judgment.
723.073. Ercept as otherwise provided in this article,
the provisions of this chapter govern the procedures and
proceedings concerning a withholding order for taxes.

723.074. (a) The state may itself issue a withholding -

order for taxes under this section to collect a state tax

liability. The order shall specify the maximum amount

that may be withheld pursuant to the order (unpaid tax

hability including any penalties, accrued interest, and

costs).

(b) The amount to be withheld by the emp!oyer '
pursuant to an order Iissued under this section shall be the

amount required to be withheld pursuant to subdivision
{c) or such lesser amount as is specified in the order.
(c) Unless a lesser amount is specified in the order, the
amount to be withheld pursuant to an order issued under
this section is two times the maximum amount that is-te.,

be withheld under Section 723.050, except that the state

may require that ten dollars (810) be withheld if; the
taxpayer’s nonexempt earnings (as defined in Section
723.050) are twenty dollars ($20) or more but less than
thirty dollars ($30)4 The state shall prepare withholding

may

\

or (2) the amount of the

tables for determining the amount to be withheld from
the earnings of employees for representative pay periods
pursuant to orders issued under this section. The tables
may prescribe the amounts to be withheld according to
reasanabkeeaznﬂqgs&uacket&fTbetabJassbaifbelmﬂﬂfto
determine the amount to be withheld in all cases where

the tables permit computation of the amount to be
withheld. .

723.075. (a) This section appf:es only to a

withholding order for taxes issued u.nder Section 723.074.

. 185 L3

taxpayer's earnings is

gsufficient that a porticn

of his earnings would be

withheld pursuant to Sec-

tion 18806 of the Hevenus

and Texstion Code iZ such

earnings vwere subject to

withholding wunder toat sec-

tion but the amount-of his

earnings is not suff

icient /

to permit withholding under

Section 723.050 ,

-~




{b) Together with the withholding order for taxes,

the state shall serve upon the employer an additional copy -

of the order and a notice informing the taxpayer of the

effect of the order and of his right to hearings and remedies

provided in this chapter, Within five days from the date of

service, the employer shall deliver to the taxpayer a ccpy of

the order and the notice. If the taxpayer is no longer em-

ployed by the employer and the employer does not owe him any

earnings, the employer is not required to make such delivery.

WO 0o ~1 O UL s

(c) The state may provide for an administrative
hearing to reconsider or modify the amount to be .
withheld pursuant to the withholding order for taxes, and
the taxpayer may request such a hearing at any time after
service of the order. If the taxpayer requests a hearing,
the hearing shall be provided, and the matter shall be
determined, within 15 days after the request is received
by the state. _

(d) After the state has made its determination under
subdivision (c), the taxpayer may apply in the manner

provided in Section 723.105 to a court of record in his

county of residence for a hearing to claim the exemption
provided by Section 723.051. No fee shall be charged for
filing such application. After hearing, the court may
modify the withholding order for taxes previously issued,
but in no event shall the amount required to be withheld

~ be less than that permitted to be withheld under Section

723.050. _ _

723.076. (a) A withholding order for taxes may be
issued pursuant to this section that requires the employer
of the taxpayer to withhold an amount in excess of the
amount that may be required to be withheld pursuant to
an order issued under Section 723.074.

(b) The state may, at any lime, apply to a court of
record in the county where the taxpayer was last known
to reside for the issuance of a withholding order for taxes
under this section to collect a state tax liability.

(¢) The application for the order shall include an
affidavit stating that the state has served upon the
taxpayer both of the following:

(1) A copy of the application.

(2} A notice informing the taxpayer of the purpose of
the application and his right to appear in regard to the
application.

(d) Upon the filing of the application, the court shall
immediately set the matter fo: hearing and the court
olerk shall send a notice of the time and place of the
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hearing by first-class mail, postage prepaid, to the state
and the taxpayer. The notice shall be deposited in the
mail at least 10 days before the day set for the hearing.
(e) After hearing, the court shall issue a withholding
order for taxes which shall require the taxpayer’s
employer to withhold and pay over all earnings of the
taxpayer other than that amount which the taxpaver
proves is exempt under Section 723.051, but in no event
shall the amount to be withheld be less than that
permitted to be withheld under Section 723.050.

{f) The state may issue a temporary earnings holding order,

O 000 =10 Gl G b
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which shall be denoted as such on its face, in any case where the

state intends to apply for withholding order for taxes under this

section and has determined that the collection of the state tax

liability will be jeopardized in whole or in part if the temporary

earnings holding order is not issued. The temporary earnings hold-

ing order shall be directed to the taxpayer's emplover and shall reguire

him to retain in his possession or under his control all or such portion
thereafter
of the sarnings of the taxpayer then or 7 due as is specified in the

order. The temporary earnings holding order expires 15 days from the

date it is servea on the employer unless it is extended by the court

on ex parte application for good cause shown. If a temporary eafnings

holding order is served on an employer, the state may not thereafter,

for a period of six months, serve on the same employer another tempo-

rary earnings holding order for the same employee unless the court

for good cause shown otherwise corders, BSections 723.193 and ?23.15&

apply to temporary eafnings holding orders issued under this section.
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723.077. (a) Subject to subdivision (b), an employer
upon whom a withholding order for taxes is served shall
withhold and pay over earnings of the employee
pursuant to such order and shall cease to withhold
earnings pursuant to any prior order except a
withholding order for support. When an employer is
required to cease withholding earnings pursuant to a
prior order, he shall notify the judgment creditor who
obtained the prior order that a supervenmg withholding
order for taxes is in effect,

(b) An employer shall not withhold earnings of an
empfo yee pursuant to a withholding order for taxes if a
prior withholding order for taxes is in effect, and, in such

- case, the subsequent mtbbo]dmg order for taxes is -

Ineffective.

723.078. {(a) Except as provided in subdivision (b), the

employer shall not withheld pursuvant to a withholding order

for taxes from earnings of the employee payable for any pay

period of such employee that ends prior to the fifth day

after service of the order.

(b) A "Jeopardy Withholding Order for Taxes,” which shall

ke denoted as such on its face, regquires that the employer

withhold pursuant to the order from earnings due to the em-

ployee at the time of service of the order on the employer

and from earnings thereafter due. A Jeopardy Withholding

Order for Taxes may be issued only in those rare and unusual

cases where the state finds that the collection of a state

tax liasbility will be jecpardized in whole or in part by

delaying the time when withholding from earnings commences,

(¢) An employer shall econtinue to withhold




REPBBESREN

36
37

39

30D g

pursuant to a withholding order for taxes until the
amount specified in the order has been paid in filll. The
state shall promptly serve on the employer a notice
terminating the withholding order for taxes if the state
tax liability for which the withholding order for taxes was
issued is satisfied before the employer has withheld the
full amount specified in the order, and the employer shall
discontinue withholding in compliance with such notice.
723.079. No receipt need be sent to the taxpayver for
amounts paid over to the state pursuant to a withholding
order for taxes unless the taxpayer has requested in
writing that he be sent receipts for such amounts.
723.050. Service of a withhelding order for taxes or of
any other notice or document required under this

18 195 LT
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chapter in connection with a withholding order for taxes
may be made by first-class mail, postage preparid. Service
of a withholding order for taxes is complete when it is
received by the employer. Service of, or the providing of,
any other notice or document required to be served or
provided under this chapter in connection with a
withholding order for taxes is complete when the notice

-or docurment is deposited in the mail addressed to the last

known address of the person on whom. it is served or to
whom it is to be provided,

723.081. Except for the forms referred to in Section
723.076, the state shall prescribe the form of any order,
notice, or other document required by this chapter in
connection with a withholding order for taxes
notwithstanding Sections 723.100 and 723,120, and any
form so prescribed is deemed to comply w:rtb this
chapter.

723.082. No review of the taxpayer’s tax liability shall
be permitted in any court proceedings under this ariele

723,083, If the state determines that a withholding

chaRter .

order for tsxes has been issued in error or that there is

no tax liability, the state may refund to the employee -any

emounts deducted by his employer pursuant to Section T723.024,

723.084., Where a warrant, notice of lavy, or notice or

order to withhold is one referred to in subdivision (v) of

Section 723.070, it shall be deemed to be a withholding order

for taxes if the form provides notice on its face that it is

to be treated as a withholding order for taxes as to any

earnings that are subject to the provisions of this chapter.

Article 3 5. Procedure for Issuance of
Earnings Withholding Orders

783300 The Judieind Couneil may prewée by rule;
not ineonsistent with this chapter; for practices apd
precedures in procecaings under this eha-péer—

723.100. Notwithstanding any other provision of law,
the Judicial Council may provide by rule for the practice
and procedure in proceedings under this chapter
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except for the state's administrative hearings

provided by Article 4 (commencing with Section

723.070) .

723.101. (a) Service under this chanter shall be by
personal delivery or by registered or certified mail,
postage prepaid with return receipt requested. When
service is made by mail, service is completed at the time
the return receipt is executed by the recipient or his
representative. _ ‘

(b} Notwithstanding Section 1032.6, except as
provided in subdivision (c), a judgment creditor is not
entitled to the costs of service under this chapter which
exceed the cost of service by certified mail with return
receipt requested. ' -

9 15958 T
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{c) If the employer of the judgment debtor refuses to
accept service by registered or certified mail, the cost of
service by personal delivery may be recovered from the
judgment debtor.

{d) Where the employer of the judgment debtor.
refuses to accept service by mail of an earnings
withholding order and the judgment -creditor
subsequently serves such order by personal delivery and
his order is denied effect because an intervening order
has been given effect, upon application of the judgment
creditor, the court which issued the judgment creditor

“his original earnings withholding order shall make a

special order directed to the employer to cease
withholding under the intervening order and to comply
with the original order. In these circumstances, for the
purposes of Section 723.022, service of the original order
shall be deemed complete on the date of service of the
special order directing the employer to comply with the
original order.

723.102. A judgment creditor may apply for the
issuance of an earnings withholding order by filing an
application, in the form prescribed by the Judicial
Council, with the clerk of the court which entered the
judgment pursuant to which the earnings withholding

order is sought. Upon the filing of the application, .

the court clerk shall promptly issue an earnings with-

holding order in the form prescribed pursuant to Sec-

tions 723.120 and 723.125.

jsshapce of an earmngs w1thhold1ng order, the _]lld €
creditdxshall meil send the following to the j

debtor by rst-class mail, postage prepaid .~
(1) A copy~¢f the application fg
withholding order®
{2) A notice of the .- Hcatl .

mailed to the judgmerit debtor at his last know

judgment creditst, such papers may be mailed to the
udgment debtor in an  envelop
‘Persopal—Important Documents” addressed
his ptace of employment.

.
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residence address gr71f no such address is known to the

K



723.103. {a) The judgment creditor shall serve upon the desig-

nated eﬁployer all of the following:

{1) Two copies of the earnings withholding order.

(2) The form for the employer's return.

{3) Notice to employee of earnings withholding order in the

form prescribed pursnant to Sections 723.120 and T723.122.

{b) At the time he makes service pursuant to subdivision (a),

the judgment creditor shall provide the employer with a copy of the

Employer’'s Instructions and withholding tables referred to in S=c-

tion 723.127. The Judicial Council may adopt rules prescribing

the circumstances when campliance with this subdivision is not

required,
(c) An earnings withholding order served upon the employer

more than 45 days after its date of issuance is ineffective.

723.104, Any employer who is served with an earnings with-

holding order shall:

(a) Deliver to the judgment debtor a copy of the earnings

withholding order and the notice to employee of earnings with-.

holding order within five days fram the date of service. If the

Judgment debtor is no longsr employed by the employer and the

employer does not owe him any earnings, the employer is not re-

guired to make such delivery,
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(b) Complete the employer's return on the form provided by

the judgment creditor and mail it by first-class mail, postage

prepaid, to the judgment creditor within 15 days from the date of

service unless a longer period is spacified by the judgment

creditor, If the earnings withholding order is ineffective, tha

employer shall state in his employer's return thaet he is not com-

plying with the order for this reason and shall return the order

to the judgment creditor with the employer's return.

6 723.105. {a} A judgment debtor may apply for a .
7 hearing to claim an exemption under this chapter if:
8 (1) No prior hearing has been held with respect to the
9 earnings withholding order; or
10 (2) There has been a material change in
11 circumstances since the time of the last prior hearing on
12 the earnings withholding order. _
13 (b} Application for a hearing shall be made by filmg an
- 14 original and one copy of (1) the judgment debtor’s
15 application for hearing and (2) if he claims the
16 exemption provided by Section 723.051, his financial
17 statement.
18 (¢} The hearing shall be held within 15 days after the
19 date the application is filed. The court clerk shall notify
20 the judgment debter and the judgment ereditor ot least
21 10 days befere the hearing of its Hme and plaee send a
22 notice of the time and place of the hearing to the
23 judgment debtor and judgment creditor by frst-class
24 mail, postage prepaid, and shall include with the notice
95 to the judgment creditor a copy of the application for
26 hearing and the financial statement, if any. The notice
27 shall be deposited in the mail at ;’east 10 days before the
28" day set for the hearing.
29  (d) If, after hearing, the court orders that the earnings
30 withholding order be modified or terminated, the clerk
31 shall promptly send by first-class mail, postage prepaid, to
32 the employer of the judgment debtor (1) a copy of the
33 modified earnings withholding order te the empioyer of
34 the judgment debtor or notify the empleyer in writing or
35 (2) a notice that the earnings withholding order has been
36 terminated. The court may order that the earnings
37 withholding order be terminated as of a date which
38 precedes the date of hearing.
39 {e) Except as provided in Section 723.106, if the
40 earnings withholding order is terminated by the court,

2—sh &8
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unless the court otherwise orders or unless there is a
material change of circumstances since the time of the
last prior hearing on the earnings withholding order, the
judgment creditor may not apply for another earnings
withholding order directed to the same employer with
respect to the same judgment debtor for a period of 125
days following the date of service of the earnings

_withholding order or 60 days after the date of the

termination of the order, whichever is later .

(f) If an employer has withheld and paid over amounts
pursuant to an earnings withholding order after the date
of termination of such order but prior to the receipt of
notice of its termination, the judgment debtor may
recover such amounts only from the judgment creditor.
If the employer has withheld amounts pursuant to an
earnings withholding order after termination of the order
but has not paid over such amounts to the judgment
creditor, the employer shall pay over such amounts to the
judgment debtor.

723.106. (a) As used in this section, “earnings”
includes all compensation {whether denominated as
wages, salary, commission, bonus, tips, or otherwise) for
personal services performed by an employee, whether
paid or payable by the employer or by any other person.

(b) Where a judgment debtor has earnings from more
than one source, an earnings withholding order may be
issued based on the debtor’s total earnings but directed
to one employer. -

(e} An employer shall not be required to withhold
pursuant to this section an amount in excess of the lesser
of either of the following:

(1) The amount of earnings payable to the judgment
‘debtor by the employer after deducting all amounts
required to be withheld by law or by any contract which
is not revocable by the employee or at his instance.

(2) An amount equal to that which would be

-permitted to be withheld if the total earnings of the

debtor from all sources were used in computing the
amount that is permitted to be withheld under Section
723.050.

{d} A judgment creditor may, at any time, request a

4% MYy 17
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hearing to prove that the judgment debtor receives
earnings from more than one source and that the
judgment creditor should be granted an order requiring
one employer to withhold a greater amount from the
earnings payable by that employer than he would haveto
withhold were he the judgment debtor’s only source of
earnings. The request shall set out the facts on which the
judgment creditor’s claim is based. The request shall be
made to the court to which application is made for the
10 earnings withholding order.
11 {e) The court shall set the matter for hearing after
12 receiving the written request together with an affidavit
13 stating that the judgment creditor has served a copy of
14 the request for hearing in the manner provided in
15 Section 723.101. The court clerk shall netify send a notice
- 16 of the time and place of the hearing to the judgment
17 debtor and the judgment creditor at least 10 days before
18 the hearing of its Hime and plaee: by first-class mail,
19 postage prepaid. The notice shall be deposited in the mail
20 at least 10 days before the day set for the hearing.
21 (f) The judgment creditor has the burden of proof on

o 22 the issue of his right to have a greater amount withheld
Upon determining 23 by one employer pursuant to this section. H-the-eourt
24 fHndsithat the judgment creditor is entitled to an order

25 requiring an employer to withhold a greater amount
26 from the judgment debtor’s earnings than the employer
27 would have had to withhold were he the judgment
28 debtor’s only source of earnings, the court shall make an
29 appropriate order.
30  (g) The hearing provided by this section may be
31 combined with a hearing under Section 723.105. If an
32 earnings withholding order has previously been issued
33 under this section, the court, after hearing held at the
34 request of either the judgment debtor or the judgment
35 creditor, may modify the prior order, and the clerk shall
36 promptly send a copy of the revised order to the
. 37 employer of the judgment debtor by first-class mail,
- 38 postage prepaid .
39 -%HM&%H%M
40 -together-with-theformfor-anemployersreturn;shal-be-
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723.107. No findings shall be. required in court

proceedings under this chaptér.

] 4%—}99_-_,4 If an employer withholds earnings pursuant

To an earnings withholding order, the judgment creditor
who obtained such withholding order may not serve
another withholding order on the same employer
requiring him to withhold earnings of the same employee
durmg the 10 days following the expiration of the prior
earnings withholding order.

Article 8 6. Forms; kstpuet—teﬂ&l—?&mph-let—

WItthIdlIlg %’

723.120. The Judicial Council shall prescribe the form
of the applications, notices, orders, and other documents
required by this chapter and only such forms may be used

.to implement this chapter. Sueh ferms shall require the
mferm-t—r&n

pfeaeﬂbeébythﬁehapﬁefaﬁésueh

451 9535 I

Employer’s
Instructions _
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‘Any such form prescribed by the Judicial Counc:! is
deemed to comp]y with this chapter. ™
723.121. The “Application for Issuance of Earmngs ad

Withholding Order” shall be executed under oath and
shall include all of the following:

{a) The name and;address of the judgment debtor{ last knmm)
and, if known, his social security number.

(b) The name and address of the judgment creditor.

(¢) The -date—and—plaeeawhere the judgment is ¥as
entered and the date the judgment was entered .

© @AY OO

2

11 (d) The amount sought to be collecteu indicating the

12 amount of the judgment, plus additional acerued items,
‘13 less partial satisfactions, if any. ¥here a withholding

order for support is sought, the application shall

state the amcunt of the periodic payments required
T

by the judgment to be made to the judgment creditor.

.14 (e} The name and address of the employer to whom

15 the order will be directed. .
16 () The name and address of the person to whom the -
17 withheld money is to be paid.

18 (g} Thename and address of the person designated by

19 the judgment creditor to receive ndtices.

20  (h) A statement that the applicant has no information

21 or belief that the indebtedness for which the order is

22 sought has been discharged by a discharge granted to the
judgment debtor under the Natienah;Bankruptey Act or @

that the prosecution of the proceeding has been stayed in
a proceeding under the N&tiena-l.,Bankruptcy Act. {federal )
e

83184 Iﬁ&dda&eﬁtee#hefmfefmimrequedby
the rules and regulations of the State Administrator; the
A 28—TheNoticeof-theApplicationfor-Issuance

723.122. The "Notice to Employee

88&%%&&8

31" of an Earnings Withholding Order” shall inform ‘the
32 judgment debtor of all of the following:

33 (a) The judgment—ereditor—has—asked—the court te
34 -erdesfthe named employer to withhold from the earnings

35 of the judgment debtor the maximum amounts allowed )
36 by lawyand to pay these amounts over to the person i
37 spemgled in the-a-pp-l-:-ea-t-reﬁ-l?e-p the order in payment of I
38 the judgment described in the a-pplaea&ncug '

39 (b) The maximum amounts allowed by law to be . ™,

40 withheld pursuant to Section 723.050 on illustrative , -

3—shb 88

order,

18 1108 1B
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amounts of earnings.

{c) No amount can be withheld from the earnings. of
a judgment debtor (1) for a débt which he can prove has
been discharged by a discharge granted to him under the

5 -NatienahBankruptcy Act or (2) where he can prove that

B%&ﬁ&%&ifﬁ%‘&’&%%%ﬁg

further proceedmgs for the collection of such debt have
been stayed in a proceedﬁng under the Natienal
‘Bankruptcy Act.

{d) No amount can be wrthheld from the earmngs of
~ajudgment debtor which he can prove is essential for the
_support of himself or his family.

{(e) If a judgment debtor wishes a court hearmg to
prove that amounts should not be withheld from his
earnings, he shall file with the clerk of court two copies

" of the “Application of Judgment Debtor for Hearing,”
_ and, in addition, if he claims the exemption referred to in

paragraph (d), he shall also file with the clerk two copies
of the “Judgment Debtor’s Financial Statement.” The
notice shall also advise the judgment debtor that the

forms needed to apply fc_)r a hearing and for the financial

federal

statement may be obtained at the office of any clerk -

of a trial court., The clerﬁ of each trial court shall

have the forms available at his office.

723.123. The “Application of Judgment Debtor for
Hearing” shall be executed under oath. Where the
judgment debtor claims the exemption provided by
Section 723.051, his application for a hearing shall indicate
how much he believes should be withheld from his
earnings each pay period by his employer pursuant to the
earnings withholding order. _

723.124. The “Judgment Debtor’s Financial
Statement” shall be executed under oath and shall
include all of the following information:

(a) Name, age, and relationship of all persons
dependent upon judgment debtor’s income.

(b) All sources of the judgment debtor’s earnings and
other income and the amounts of such earnings and other
income. :

T 18103 i
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(c) Al sources and the amounts of earnings and other
income of the persons listed in subdivision (a).

(d) A listing of all assets of the judgment debtor and
of the persons listed in subdivision (a} and the ‘value of
such assets. '

(e) All outstanding obligations of the judgment
debtor

(f) Any extraordinary prbspechve expenses that
would justify a reduction in the amount of earnings that
10 would otherwise be withheld pursuant to Section 723.050.
11  (g) Whether any earnings ‘withholding orders are in
12 effect for the judgment debtor or the persons listed in
13. subdivision (a).

14 723125, The “Earnings Wlthholdmg Order shall

15 include all of the following:

16  (a) The name and address of the Judgment debtor

17 and, if known, his social security number.

18 (b) The name and address of the employer to whom

19 the order is directed.

20  (c) The date and plaee coutt where the judgment was

21 entered, t{lhe cﬁate the judgment was entered, and the
- 1the) -~ 22 name of the judgment creditor.

,:-g‘{&fﬁgfﬁia:rﬁ? ] 23 {d} Fhe;maximum amount that may be withheld

support, the 24 pursuant to the order (the amount of the judgment, plus |
25 additional accrued items, less partxal satisfactions, if any).
26 (e) A description of the withholding period and an
27 order to the employer to withhold from the earnings of
28 the judgment debtor the amount required by law to be

- 29 withheld or the amount specified in the order, as the case

- 30 may be, during such period. _

31 (H An order to the employer to pay over to the
32 judgment creditor or his representative at a specified
33 address the amount required to be withheld pursuant to
34 the order in the manner and "Wlth.ln the times prov1ded
35 by law.

36 (g) An order that the employer fill out the

37 “Employer’s Return” and return it by first-class mail ,

38 postage prepaid, to the judgment creditor or his
39 representative at a specified address within 15 days after
40 service of the earnings withholding order.

(h) An order that the employer deliver to the judgment debtor a copﬁ'qf-the
earnings withholding order and the "Notice to Buployee of Earnings Withholding
Order" within five days after service of the earnings witbholding order; but,

if the judgment debtor is no longer employed by the employer and the employer

€00 1 Ut s G BT b

does not owe him any earnings, the employer is not required to make such delivery.

(i) The name and address of the person designated by the judgment creditor to

recelve notices.
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_required by rules .and -
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783:186: TFhe requirements of Scetion 783-185 de net
epp}yteaaeafﬁmgsw}t-hhe}dmgerderfermesef&r

#ﬂ&-l-ﬂ?—?ﬁlﬁ { The

be executed under oath and;

Adwmiréstrater; the . The form for the return prowded to
the employer shall state all of the following information:
{1) The name and address of the person to whom the
form is to be returned. : '
- {2} Adirection that the form be mailed to such person

- by first-class mail; postage prepaid, no later than 15 days

aftéar the date of service of the earnings withholding
order.

(3) The name and addre#s of the Judgment debtor
and, if known, his social security number.

(b) In addition, the employer’s return form shall
require the employer to supply all of the followmg
information:

(1) Whether the judgmenﬁ debtor is now employed by
the employer or whether the employer otherwise owes

earnings.

(2) If the judgment debtor is employed by the
employer or the employer otherwise owes him earnings,
the amount of his earnings fo the last pay period and the
length of this pay period. ;

(3) Whether the employer is presently required to
comply with a prior earnings withholding order and, if so,
the name of the judgment creditor who secured the prior
order, the court which 1ssue§ such order, the date it was
issued, the date it was served, and the explratlon date of
such order.

{4) If the employer e!ecq to make payments to the
Jjudgment creditor monthly as authorized under Section
723.025, a statement that tbe employer has made such
election.

723-198. ‘{a)} The State Admmsmm 723.127. (a)
The ]udrazal Council shall | prepare an—informational

48 Birs 1
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Except to the
extent that they

are included in
the forms re-

‘gquired to be

provided to the
employer by the
Judgment credi-
tor, the
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fetifor employers and revise or supplement
reﬂect changes in the law or rules regulating the
withholding of earnings.

(b) TFhej State Administrator Judicial Council shall
P and the withholdin
tables adopted by kima pursuant to Section 723.050. He
The Judicial Council may impose a charge for copies
sufficient to recover the cost of printing.

Article 6 7. Administration and Enforcement

783:150- E—xeeptfert-hesed&aesreqwedefthe
this ehapter- _ y

{-b-}-?heSta@eAdmms&a’eefsh&l-lpfeseﬂbeby

'fegﬁl&hﬁﬁthepﬂ?peﬂederpeﬂadstew}nehmeus

forms of eornpensation; sueh as
re&eaeﬂvepaymereases—andtheﬁ:aretebeaﬂee&ed

and the method of computing the amount te be withheld
from sueh forms of eornpensation under Scetion 733-086-

723.150. The Judicial Council shall adopt suwek rules
for the administration of this chapter, including rules
prescribing the pay period or periods to which various

forms of prepaid or deferred earnings are to be allocated
‘and the method of computing the amount to be withheld

from such forms of earnings under Section 723.050.
725.151. The Judicial Council may perform all acts
required by the Administrator of the Wage and Hour
Division of the United States Department of Labor as
conditions to exemption of this state from the earnings
garnishment provisions of the Consumer Credit
Protection Act of 1968 (15 U.S.C. Secs. 1671-1677),

M BN s

to | these inst
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Employer's
Instructions
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mcludmg, but not limited to: '

{a) Representing and acting on behalf of the state in
relation to the Administrator of the Wage and Hour
Division and his representatives with regard to any
matter relating to, or arising out of, the application,
interpretation, and enforcement of the laws of this state

-regulating withholding of earnings.

(b) Submlttmg to the Administrator of the Wage and
Hour Division in duplicate and on a current basis, a
certified copy of every statute of this state affecting
earnings withholding, and a certified copy of any decision

~ in any case involving any of those statutes, made by the

Supreme Court of this state. _

(¢) Submitting to the Administrator of the Wage and
Hour Division any information relating to the
enforcement of earnings w1thholdmg laws of this state
which he may request. ‘

F83153: Any erder of the eeﬂ-r-t made pursu&nt o this
ehapter may be enforeed by the eourt by eontempt or
other appropriate erder:

93-184- 723.152. If an employer withholds earnings
pursuant to this chapter, and, with the intent to defraud
either the judgment creditor or the judgment debtor,
fails to pay such withheld earnings over to the judgment
creditor, the employer is guilty of a misdemeanor.

- F23-168. 723.153. (a) No employer shall defer or

__accelerate any payment of earnings to an employee with

the intent to defeat or diminish the satistection of &
judgenent creditor’s rights under an earnings withholding

" order issued pursuant to the procedures prowded by this

chapter.

(b) If an employer violates this sect:an the ;udgment
creditor may bring a civil action against the employer to
recover the amount that would have been payable to the
Judgment creditor pursuant to this chapter had the
employer not violated this section. The remedy provided
by this subdivision is not exclusive.

783156- 723154 (a) If an employer fails to withhold
or to pay over the amount he is required to withhold and
pay over pursuant to this chapter, the judgment creditor

4 1slems 1%
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may bring a civil action against such employer to recover
such amount. The remedy provided by this subdivision is
not exclusive. _

(b) Notwithstanding subdivision (a), an employer
who complies with any written order or written notice
which purports to be given or served in accordance with
the provisions of this chapter is not subject to any civil or

- criminal liability for such compliance unless he has

actively participated 'in a fraud.

338+ 723.155. The fee for filing an application for
an earnings withholding order under Section 723.102 is
two dollars ($2). No other ﬁ]mg fees may be charged
under this chapter

SEC._'i‘;f‘I. Section 300 of the Labor Codé is amendéd to

RN RE RS EENRRRRE

read: :
300. (a) As used in this section, the phrase
“assignment of wages” includes the sale or assignment of,

or giving of an order for, wages or salary.

(b) No assignment of wages, earned or to be earned, -
is valid unless all of the following conditions are satisfied:

(1) The assignment is contained in a separate written
instrument, signed by the person by whom the wages or
salary have been earned or are to be earned, and
identifying specifically the transaction to which the
assignment relates.

(2) Where the assignment is made by a married
person, the written consent of the spouse of the person
making the assignment is attached to the assignment. No
such consent is required of any married person (i) after -
entry of a judgment decreeing his legal separation from
his spouse or (ii) if the married person and his spouse are
living separate and apart after entry of an interlocutory
judgment of dissolution of their marriage, if a written
statement by the person making the assignment, setting
forth such facts, is attached to or included in the
assignment. o

(3) Where the assignment is made by a minor, the

5% 1510108 183
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written consent of a parent or guardian of the minor is
attached to the assignment.

(4) Where the assignment is made by a person who is
unmarried or who is an adult or who is both unmarried
and adult, a written statement by the person making the

assignment, setting forth such facts is attached to or
included in the assignment.

(5) No other assignment exists in connectlon with the
same transaction or series of transactions and a written

‘statement by the person making the assignment to that

effect is attached to or included in the assignment.

(6) A copy of the assignment and of the written
statement provided for in paragraphs (2), (4), and (5),
authenticated by a notary public, is filed with the

‘employer, accompanied by an itemized statement of the

amount then due to the assignee.
(7) At the time the assignment is filed with the

_employer, no other assignment of wages of the employee

is subject to payment and no earnings withholding order
against his wages or salary is in force. -

(c) A valid assignment of wages in efféct at the time
an earnings withholding order is served suspends the
operation of the earnings withholding order until after
the end of the pay period during which the earnings
withholding order is served. Thereafter the employer
shail withhold from the employee’s wages or salary
pursuant to the earnings withholding order without
regard to whether the assignment remains in effect.

(d) Under any assignment of wages, a sum not to
exceed 50 per centumn of the assignor’s wages or salary
shall be withheld by, and be collectible from, the
assignor’s employer at the time of each payment of such-

-wages or salary.

{e) The employer is entitled to rely upon the
statements of fact in the written statement provided for
in paragraphs (2), (4), and (5} of subdivision {b), without
the necessity of inquiring into the truth thereof, and the
employer shall incur no liability whatsoever by reason of
any payments made by him to an assignee under any
assignment in reliance upon the facts so stated.

1M 1si0ls 18



17 .

O -3 Ol OB =

—45— ~ SBs88

_ {f) An assignment of wages to be earned is revocable
at any time by the maker thereof. Any power of attorney
to assign or collect wages or salary is revocable at any
time by the maker thereof. No revocation of such an
assignment or power of attorney fis effective as to the

employer until he receives written notice of revocation

from the maker.
{(g) No assignment of wages, eamed or to be earned,
is valid under any circumstances if the wages or salary

‘earned or to be earned are paid under a plan for payment

at a central place or places estabhshed under the
provisions of Section 204a.

{h) This section does not apply to deductmns which
the employer may be requested by the employee to make
for the payment of life, retirement,  disability or
unemployment insurance premiums, for the payment of
taxes owing from the employee, for contribution to funds,
plans or systems providing for death, retirement,
disability, unemployment, or other benefits, for the
payment for goods or services furnished by the employer
to the employee or his family at the request of the
employee, or for charitable, educational, patriotic or
similar purposes.

SEC. 18y Section 2929 of the Labor Code, as added by

Chapter 1607 of the Statutes of 1971, is amended to read:
2929, (a) As used in this section:

(1) “Garnishment” means any judicial procedure.
through which the wages of an employee are required to -

be withheld for the payment of any debt. For the
purposes of this section, “garnishment” includes the
withholding of the wages of an employee pursuant to an
earnings withholding order for taxes issued pursuant to
Article 4 (commencing with Section 723.070) of Chapter
2.5 of Title 9 of Part 2 of the Code of Civil Procedure, and
the withholding of wages pursuant to such an order shall
be deemed to be a garnishment for the payment of a
Judgment for the purposes of subdivision {c).
- (2) “Wages™ has the same meaning as that term has
under Section 200.

(b) No employer maj,r d1scharge any employee by
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reason of the fact that the garmshment of his wages has
" been threatened.
(c) No employer may discharge any employee by
reason of the fact that his wages have been subjected to
ent of one judgment.

[d) A continuing garnishment of wages pursuant to

- Section 723.030 of ‘the
port order) shall %be, cobsideréd a garnishment for the

Code of Civil Procedure (sup-

- payment of onawent"for the purposes of this sec~
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tion.

(e) A provision uf a
provides an employee

lcontfac-l:‘ of employment that
with less protection than is

15 provided by subdivisions (b},—{-e-),—and—{-d-)ps against
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(f} Unless the employee has greater nghts under the

contract of employment; the wages of an employee who

is discharged in violation of this section shall continue
until reinstatement notwithstanding such discharge, but
such wages shall not continue for more than 30 days and

s%sﬂaazagasgsagamagﬁs

shall not exceed the amount of wages earned during the
30 calendar days immediately preceding the date of the
levy of execution upon the employee’s wages which
resulted in his discharge. The employee shall give notice
“to his employer of his intention to make a wage claim
under this subdivision| within 30 days after being
discharged; and, if he .desires to have the Labor
Commissioner take an aﬁlgnment of his wage claim, the
employee shall file a wage claim with the Labor
Commissioner within 60 flays after being discharged. The
‘Labor Commissioner may, in his discretion, take
assignment of wage cldgims under this subdivision as
"provided for in Section 96. A discharged employee shall
not be permitted to reco*ver wages under this subdivision
if a criminal prosecution based on the same discharge has
been commenced for violation of Section 304 of the
Consumer Credit Protection Act of 1968 (15 U.S.C. Sec.

1674).
(2) Nothing in this section affects any other rights the

18 KW T4
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emplo}ree may have against his employer :
(h) This section is intended to aid in the enforcement

- for garnishment of
' r Credit Protection

Act of 1968 (15 US.C. Secs. 167 ~1677) and shall be

interpreted and applied in a manner which is consistent

with the corresponding provisions lof such act.

Liode, as amended

1971, is amended to

" read:
270h. In any case e where there is a conviction under
the provisions of either Section 270 or 270a and there is

-an order granting probation whic'h‘includes an order for

support, the court may:

~ (a) Issue an execution on such order for the support
payments that accrue during the time such probation
order is in effect, in the same manner as on a judgment
in a civil action for support payments. This remedy shall
apply only when there is no existing civil order of this
state or a foreign court order that has been reduced to a
judgment of this state for support of the same person or
persons included in the probation support order.

(b) Issue an earnings withholding order under Section
723.030 of the Code of Civil Procedure to enforce the
order for support.

These remedies are in addltxon l:o any other remedxes

available to the court.

SEC. 26: p Section 1208 of the Penal Code, as amended

.by Chapter 1313 of the Statutes of 1971 is amended to

read:
1208. (a) The provisions of thlS sectlon, insofar as
they relate to employment, shall' be operative in any

county in which the board of supervisors by ordinance
finds, on the basis of employment conditions, the state of
the county jail facilities, and other pertinent
circumstances, that the operation of this section, insofar
as it relates to employment, in that county is feasible. The
provisions of this section, insofar as they relate to
education, shall be operative in any county in which the
board of supervisors by ordinance finds, on the basis of

488 BI0IW 1T
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education conditions, the state of the county jail facilities,
and other pertinent circumstances, that the operation of
this section, insofar as it relates to education, in that
county is feasible. In any such ordinance the board shall
prescribe whether the sheriff, the probation officer, or
the superintendent of a county industrial farm or
industrial road camp in the county shall perform the
functions of the work furlough administrator. The board
of supervisors may also terminate the operativeness of
this section, either with respect to employment or -
education in the county if it finds by ordinance that,
because of changed circumstances, the operation of ‘this

'section, either with respect to employment or education

in that county is no longer feasible. :

(b) When a person is convicted of a misdemeanor and
sentenced to the county jail, or is imprisoned therein for
nonpayment of a fine, for contempt, or as a condition of
probation for any criminal offense, or committed under
the terms of Section 6404 or 6406 of the Welfare and
Institutions Code as a habit-forming drug addict, the
work furlough administrator may, if he concludes that
such person is a fit subject therefor, direct that such
person be permitted to continue in his regular
employment, if that is compatible with the requirements
of subdivision (d), or may authorize the person to secure
employment for himself, unless the court at the time of
sentencing or committing has ordered that such person
not be granted work furloughs. The work furlough
administrator may, if he concludes that such person is a
fit subject therefor, direct that such person be permitted
to continue in his regular educational program, if that is -
compatible with the requirements of subdivision (d), or

‘may authorize the person to secure education for himself,

unless the court at the time of sentencing has ordered
that such person not be granted work furloughs.

{c} If the work furlough administrator so directs that
the prisoner be permitted to continue in his regular
employment or educational program, the administrator
shall arrange for a continuation of such employment or
education, so far as possible without interruption. If the

488 IS101R0 178
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prisoner does not have regular employment or a regular -
educational program, and - the adxmmstrator has
authorized the prisoner to. secure .employment or
education for himself, the prisoner may do so, and the
administrator may assist him.-in| -doing -s0. Any

3 employment or education so secured must ke suitable for

the prisoner. Such employment or edlicational program,
if such educational program includes earnings by
prisoner, must be at a wage at least as high as the
prevailing wage for similar work in the area where the
work is performed and in accordance with the prevailing
working conditions in such area. In no event may any
such employment or educational program mvolvmg
earnings by the prisoner be pemutterl where there is a
labor dlspute in the establishment in wluch the pnsoner
is, or is to be, employed or educated.

{d) Whenever the prisoner is.not employed or being
educated and between the houns or periods of
employment or education, he shall be confined in the

" facility designated by the board of supervisors for work

furlough confinement unless the work furlough
administrator directs otherwise. If the prisoner is injured
during a period of employment or education, the work

“furlough administrator shall have the authority to release

him from the facility for continued medical treatment by
private physicians or at medical facilities at the expense
of the employer, workman’s compensation insurer, or the
prisoner. Such release shall not be construed as
assumption of liability by the county or work furlough
administrator for medical treatment obtained.

The work furlough administrator may release any
prisoner classified for the work furlough program for a
period not to exceed 72 hours for medical, dental, or
psychiatric care, and for family emergencies or pressing
business which would result in severe hardship if the
release were not granted.

(e) The earnings of the prisoner may be collected by
the work furlough administrator, and it shall be the duty
of the prisoner’s employer to transmit such wages to the
administrator at the latter’s request. Earnings levied

© 488 1819198 LA
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‘upon pursuant to the Employees’ Earmngs Protectlon

Law, Chapter 2.5 (commercing with Section 723.010) of
Title 9 of Part 2 of the Code of Civil Procedure, shall not
be transmitted to the administrator. If the administrator
has requested transmittal of earnings prior to service of
an earnings withholding order under the Employees’
Earnings Protection Law, none of the carnings of the
prisoner shall be withheld pursuant to such order unless
and until the administrator terminates his request that
the prisoner’s employer transmit the prisoner’s earnings
to the administrator . In a case in which the functions of
the administrator are performed by a sheriff, and such
sheriff receives a writ of attachment or execution for the
earnings of a prisoner subject to this section but has not
yet requested transmittal of the prisoner’s earnings
pursuant to this section, he shall first levy on the earnings

- pursuant to the writ. When an employer or educator

transmits such earnings to the administrator pursuant to
this subdivision he shall have no liability to the prisoner
for such earnings. From suc¢h earnings the administrator
shall pay the prisoner’s board and personal expenses, both
inside and outside the jail, and shall deduct so much of the
costs of administration of this section as is allocable to
such prisoner, and, in an amount determined by the

. administrator, shall pay the support of the prisoner’s

dependents, if any. If sufficient funds are available after
making the foregoing payments, the administrator may,
with the consent of the prisoner, pay, in whole or in part,
the preexisting debts of the pnsoner Any balance shall be
retained until the prisoner’s dlscharge and thereupon
shall be paid to him. )

{f) The prisoner shall be ehg1ble for time credits
pursuant to Sections 4018, 4019, and 4019.2. '

{g) In the event the prisoner violates the conditions
laid  down for his conduct, custody, education, or
employment, the work furlough administrator may order
the balance of the prisoner’s sentence to be spent in
actual confinement.

(h) Willful failure of the prisoner to return to the place
of confinement not later than the expiration of any period

LL JRTALITINL
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during which he is authorized to be away from the place
of confinement pursuant to this section is punishable as
provided in Section 4532 of the Ppnal Code.

(i) As used in this section, “education” includes
‘vocational training, and “educator” includes a person or
institution providing vocational. training. -

(i) This section shall be known and may be cited as the
“Cobey Work Furlough Law.” |

SEC. 21, Section 11489 of the Welfare and Institutions

a1

®
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Code, as added by Chapter 578 of the Statutes of 1971, is
amended to read:
11489, After judgment in any court action brought to

- enforce the support obligation of an absent parent

pursuant to the provisions of this chapter, the court may
issue an earnings withholding order under Section
723.030 of the Code of Civil Procedure to enforce such
obligation.

SEG. 28. This aet shell beeome eper&hve on July 1
1073; but the Dircetor of Indusirial Relations and the
}udaaa} Geunetl may; prior to that date; do whatever is
noeessary so that this eet may go inte effect on July
1073 The Directer of Industrial Reletions shall publish
the earnings withholding tables and informeationsl

s referred to in Seetion 703188 before Julr 1;
1973: The Judicial Gouneil shall preseribe by rule the
neeessary ferms as required by Seetion 783-180 before
7 Faly 1; 1673-

SEC. (a) Any levy made pursuant to a writ of
execulion against the earnings of an employee that has
been served on the employer prior to January 1, 1974,

- shall be given effect after the operative date of this act to

the same extent as it would have been given effect had
this act not been enacted, and the law in effect prior to
the operative date of this act shall govern such levy. No
earnings withholding order served pursuant to this act
after January 1, 1974, shall be givén any effect during the
period that a levy made pursuant to a writ of execution
against the earnings of an employee has been given
effect, and any earnings withholding order served on an
employer during the period such a levy is in effect shall
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- {b) Except as otherwise prescribed by rules adopted

by thz Judiciml Council, any order made pursuant to Sec-
“tion U701l of the Civil Code or Section 270h of the Penal
Code prior to the gperative date of this act shall remain

in effect after the operative date of this act and shall

be deemed to be a withholding order for support issued
pursuant to Section 723.050.

@ 5  SEC. 23y Thisactshall become operative on ]aﬁuary-l, :
6

sufficient , 1974, but the Judicial Council s the state agencies

funds being avail- Y7 -onrerned with Article 4 (commencing with Section

able to the Judiciall g 793 07p) of the Employees’ Earnings Protection Law, and -~ 1
Council, pi%_ﬂcourt clerks mmasy, prior to that date, do whatever Is @
@ niecessary so that this act may go into effect on January i,

11 1974




