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Memorandum 72-21

Subject: Study 39.70 - Prejudgment Attachment Procedure {Wrongful Attachment)

Summary

This memorandum discusses the present law relating to wrongful attachment
and then presents a series of policy questions relating to wrongful attachment

that should be resclved for the new attachment scheme.

Present Law Relating to Wrongful Attachment

The body of case law relating to the liebility of a plaintiff for wrong-
ful sttachment is quite well developed. Rather than presenting a full discus-
sion of the cases here, a syncpsis of the law relating to wrongful attachment
is given. This synopsils is drawn primarily fram the following sources which
alsno list the cases:

Conners, California Surety and Fidelity Bond Practice §§ 2b.4-24.17 (Cal.
Cont. Ed. Bar 1969)

Riegenfeld, Torts Involving Use of Legal Process, in Debt Collection Tort
Practice {Cal. Cont. Ed. Bar 1971)

2 B. Witkin, California Procedure 2d at 1606-1613 (1970)

"Wrongful attachment™ is s generic term for three distinet theories of
lisbility. These three theories are malicious prosecution, abuse of process,
and statutory liability. ZEach theory has its own elements and its own measure
of damages. Malicious prosecution and abuse of process are commen law or case
law tort theories based on fauli; statutory liability is hased on a theory of
liability without fault. A defendant may sue a plaintiff on any or sll of

these theories of lisbility for wrongful attachment although & determination

of damages on one theory is res judicate as to the others.
A detailed enalysis of each theory of liability follows.

Malicious attachment. Malicious attachment is merely a special case of

malicious prosecution. Where a plaintiff has cbteined an attachment in an action
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which he has prosecuted maliciously and without probable cause, he may be
liable for malicious attachment. The condition for liability, in addition
to the defendant's proof of malice and absence of probable cause, is that
the case has been terminated in favor of the defendant.

Because the case must have been terminated, the defendant cannot allege
the malicious attachment by cross-camplaint in the original action but must
initiate a second action following the termination of the original actioen,
There is old case law to the effect that the cause of action accrues at the
time of attachment; hence, the statute of limitations may hawve run by the
time the originel case has terminated. In one recent case, however, the
Supreme Court indicated that the cause of action does not acerue, nor does
the statute of limitations commence to run, until the termination of the ac-

tion. Babb v. Superior Court, 3 Cal.3d 841, 479 P.24 379, 92 Cal. Fptr. 179

(1971). It is not clear whether the one-year statute of Code of Civil Pro-
cedure Section 340(3), the two-year statute of Code of Civil Procedure Section
339(1), or the three-year statute of Code of Civil Procedure Section 338(3)
applies.

Dameges available in a malicious prosecution case include all compensa-
tory damages suffered because of the attachment, including attorney's fees;
business losses; general harm to reputation, social stending, and credit; and
mental end bodily harm. Punitive damages are also available. An assignor of
a claim may be held liasble for the domages caused by a malicious attachment of
his assignee if he had knowledge of or approved or ratified the mslicious acts.

Abuse of process. Wrongful ettachment as an abuse of process differs franm

malicious attachment in one major aspect. The gist of the action is that the
attachment plaintiff has used attachment for an ulterior purpose {usually co-
ercion) and has committed a willful act in using the attachment that is not

proper in the regular conduct of attachment proceedings. Examples of such
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acts are where the plaintiff has maliciously procured an attachment in an action
not of the type authorized by statute for attachment, where the plaintiff has
attached property that is exempt from attachment, or where the plaintiff has
attached property of a value greatly in excess of the amount of the claim, The
characteristic of all these cases~-as distinguished from malicious attachment
cases=-is that they may well be based on a valid claim rather than on a claim
that is maliciously prosecuted without prcbable cause.

There are several important ccnsequences of this distinction. A cause of
action for abuse of process arises immediately upon the wrongful attachment.

The reason for this is stated in White Lighting Co. v. Wolfson, 68 Cal.2d 336,

350-351, 438 p.2d 345, , 66 Cal. Rptr. 697, {1968) :
In cases such as the instant one in which the alleged wrongfulness
of the attachment does not depend upon an alleged lack of prcbable cause
and malice in instituting the actlon in which the attachment issues [ref-
erence ] a tarmination of that action in favor of the attachment defendant
has no bearing upon the determination whether the attachment writ was
maliciously procured or improperly used. The attachment defendant should
therefore not be forced to wait until the termination of the creditor’'s
primary action to seek damages for the alleged wrongful attachment. [Foot-
note. ]
The statute of limitations (Aapparently one year--Code of Civil Procedure Sec-
tion 340(3)) coammences to run at the time of attachment. The defendant may
allege the abuse of process immediately by way of cross-complaint in the main
action.

The damages available in an abuse of process action include compensatory
damages for all injuries suffered as a result of the tort and punitive damages

where malice has also bsen pleaded and proved.

Statutory liability. While malicious attachment and abuse of process are

common law torts, there is a third form of wrongful attachment lisbility im-
posed by statute. Code of Civil Procedure Section 1239 makes as a preresquisite
to attachment that the plaintiff file an undertaking to campensate the defend-

ant for all damages sustmined as a result of the attachment if the sttachment
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is discharged on the ground that the plaintiff was not entitled to it or if the
defendant reccovers judgment in the main action. The dameges thus awarded may
not exceed the value of the undertaking, which is generally cne~half the amcunt
of the plaintiff's c¢laim. Recovery is on an absolute liability basis regard-
l=ss of any fault on the part of the plaintiff.

The purpose of the statutory liability is to protect the owner of the
property against seizure at the instance of a plaintiff who has no valid claim.
Regardless whether the plaintiff has committed a wrongful act, attachment is
an extraordinary remedy with harsh and coercive conseguenices. The undertsking
acts as insurance that the plaintiff will utilize attachment only in eppropri-
ate cases,

The remedy on the attachment underiaking is sustained by allegation and
proof that the writ was wrongfully procured--ihat there was no debt due
from the attachment defendant when it was issued and levied. It is not
there necessary to &ver malice and want of probable cause for the issu-
ence of the attachment, but simply that the attachment was wrongfully

procured and levied. [Vesper v. Crane Co., 165 Cal. 36, 41, 130 P.
876, {1913}.]

Code of Civil Procedure Section 539 provides rather restricted limits for
lisbility. It provides for liability where the attachment is discharged be-
cause it was not available in the type of case that the plaintiff was suing on
even though attachments may be discharged for other reasons such as a defective
affidavit or undertaking. Section 539 also provides that the defendant is en-
titled to damages if he "recovers judgment" which means that, if the plaintiff
prevails on only a small fraction of his claim, the defendant is without statu-
tory remedy. In the latter situation, the defendant may have a tort action
for excessive attachment unde; a theory of abuse of process, provided the
statute of limitations has not run by the time the litigation is resolved.

The defendant may inveoke statutory liability after the attachment is dis-
charged or after he prevails in obtaining a final judgment (including ap-

peals). If the plaintiff fails to make good on the undertaking, the sureties
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become liable to the defendant. The defendant may prosecute in a single action
his statutory remedy as well as any tortious cause of action he may have against
the plaintiff for damages in excess of the bond.

Although the pleintiff's undertaking must provide for campensation of all
costs that may be awarded to the defendant and all damages which he may sustainr
by reason of the attachment, not exceeding the sum specified in the undertaking,
the cases have operated to limit somewhat the damages recoverable. Where the
damages claim;d are remote and speculative, there may be no recovery. Thus,
for example, loss or injuries to credit and business may or may not be compehs-
able, depending upon the facts of the particular case. Listed below are measures

of recovery for items commonly attached.

(1) perscnal property. The basic measure of compensation for perscnal

property is the reasonable use value of the property. Natural depreciation or
decline in market value may alsoc be recoverable although case law is split on
this point. If the property was being held for sale, the measure is the depre-
ciation in its market wvalue, Where money is attached, only the legal rate of
interest (7%) is recoverable for the period of detention.

(2) Real property. The amount of depreciation in value of real property

during the pericd of attachment may be recoverable in damages.

(3) Attorney's fees., Attorney's fees incurred in disposing of the attach-

ment are recoverable as damages. Whether attorney's fees in defending the main
actionh are recoverable is a questicn over which there is precedent going both
ways. The evolving rule appears to be that fees incurred sclely in defense

of the main action are not damages sustained by reascon of the attachment and
are therefore not recoverable, However, where the attachment is valid and
regular on its face s¢o that an attempt to discharge the attachment would be

futile and the only way the defendant can establish its wrongfulness is to
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win the main action by a trial on the merits, attorney's fees and other costs

of trial are compensable, The reasoning is explained in Byard v. Nat'l Auto.

& Cas. Ins. Co., 218 Cal. App.2d 622, 526, 32 Cal. Rptr. 613, (1963):

The ultimate resolution of all sctions, including the purest
contract right calling for the payment of a sum certain, is an un-
known factor prior to final judicial determination. Therefore it
sppears entirely reasconable to require one who contemplates avail-
ing himself of this "predetermination” right to weigh carefully the
probabilities, the risks, the advantages and disadvantages thereof.
It must be assumed that he is fully informed as to the merits of
his cause and his ability to establish it, and, if he entertains
seriocus doubts on either point, he need only restrict himself to the
position of the usual plaintiff who must await trial on the merits
btefore seizing upon the assets of the defendant. Certainly. this
appears preferable to an erbitrary refusal fairly to compensate
an alleged debtor for the monies he has expended in freeing his
property of the encumbrance placed upon it by invoking the only
procedure available to him.

(4) Punitive damages. There is a split of authority whether a surety

may be held liable for punitive damages against the attaching plaintiff
where the attachment is wrongful and malicious (assuming the damages do not
exceed the amount of the bond). The more recent cases hold that punitive
damages are not available on the ground that the statutory liebility ex-
tends only to those damages that the defendant susteins by reason of the
attachment:
The attachee does not sustain punitive or exemplary damages. Those
are imposed on the attachor as punishment for his malice. We be-
lieve damages sustained by the atiachee mean those suffered by him,
his actual damages, to compensate him for the losses he has endured.
By definition, punitive damages are in addition to actual damages.

[Carter v. Agricultural Ins. Co., 266 Cal. App.2d 805, 807, 72 Cal.
Rptr. 462, {196F7. 1




Policy Questions Relating to Wrongful Attachment

The role of wrongful attachment in the newly-developed attachment scheme
remains to be determined. For purposes of this discussion, we will assume that
the pleintiff will continue to be liable st common law for any ebuses of process
or malicious attachments he undertakes. The focus of this dilscussion will be
the extent of the plaintiff's liability imposed by statute for attachments
that are "wrongful” to the extent that they may reach property exempt from
attachment by statute, to the extent that they are cbtained in s case in vhich
attachment is not authorized, to the extent that they are obtained in a case
vhere the plaintiff dces not prevail on his clelm, and to the extent that they
mey reach property greatly in excess of the plaintiff's claim. Whether an
attachment bond should cover any or all of this liability is reserved for
later discussion in a subsequent memorandum.

(1) Attaching exempt property. Although the Supreme Court in White

Lighting Co. v. Wolfson, supra, stated that liability may be imposed on a

plaintiff for “"attaching property which is exempt from attachment" under a
theory of abuse of process, the ceses are far from clear on this point.
Regardless what prior law may have been as to liahility for ettaching
exenpt property, Randone appears to put a new light on the subject by declaring
that: "[Tlhe hardship imposed on a debtor by the attachment of his 'necessities
of 1life' is so severe that we do not believe that & creditor's private interest
is ever sufficient to permit the imposition of such deprivation before notice
and a hearing on the validity of the creditor's claim.” The court later ex-
plains that this means a defendant may not be deprived of necessities before
"an impartial confirmation of the actual, as opposed to probable, validity of

the creditor's claim after a hearing on that issue." A burden may not be
placed on a defendant to seek the exemption--"Instead, due process reguires
that all 'necessities'’ be exempt from pre-judgment atischment as an initial
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metter.” The court finally concludes, "We do not doubt that a constitutionally %
valid prejudgment attachment statute, which exempts 'necessities’ from its
operation, can be drafted by the Legislature to permit attachment generally
after notice and a hesring on the probable validity of a creditor’s claim."

It is evident, then, that a valid prejudgment attachment statute must
exempt necessities from its operation and should provide liability for damages
to a defendant that resuit from such an attachment.

In the staff's tentative draft of the issuance of the writ of sttachment
in Memorandum T2-20, there are two separate procedures, both of vhich involve
court review of the property that is to be attached and a finding that it is
not a necessity. Under Section 541.060, the judicial officer issues the writ
of attachment on an ex parte determination that the property sought is subject é
to attachment. This determination is based solely on affidavits submitted by |
the plaintiff. If property is attached that the defendant claims 1s exewmpt,
he must file the exemption claiming procedure provided in Section 690.50.

See Section 541.010. Should the plaintiff be liable for the defendant's
damages if the defendant shows the property is exempt? The staff believes

the plaintiff should be liable in this case, for he should be discouraged from
seizing what really are necessities. The judicial officer has no sound way

to make an accurate determination of necessities based on information supplied
by the pleintiff slone. Should the damsges in such a case include the attor-
ney's fees required to release the exempt property? The staff believes they
should since the cost to release the attachment is part of the actuel out

of pocket damage suffered by the defendent as & consequence of the wrongful
attachment of necessities.

Under Section 542.090, the judicial officer issues the writ of attachment

following a notice to the defendant and an opportunity to be heard on the
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guestion whether specific property is subject to attacament. If the defendant
does not aveil himself of the opportunity for a hearing, his right to subseguently
claim an exemption is waived, and the determination of the exemption is made by
the judicial officer hased on informetion submitted to him by the plaintiff
alone. In this situation, there are no necessities attached before the defendant
has had an opportunity to make his claim, and, therefore, it may be appropriate
to preclude any liability for attaching a "necessity" in this situation. It is
true that there will be a burden upon the defendant to make his elaim dbut, if
the plaintiff were to take advantage of this burden by requesting numerous
hearings, he would undoubtedly be subject to liability on an abuse of process
hasis.

The staff is also developing a procedure whereby the plaintiff may be
able to cobtain ex parte a temporary protective order. Under such & scheme, if
the defendant is restrained from using or disposing of necessities, he perhaps
should be entitled to damages. It 1s assumed, however, that any deprivation
under a protective order will be minimsl and damages, therefore, nominal.
This concept will have to be further developed when the restreining order con-
cept is refined.

(2) Attachment in an improper case. At present, the plaintiff is lieble

by statute for all damages caused by an sttachment in a case not authorized by
statute for attachment. Damsges include the attorney's fees incwrred by the
defendant in obtaining a discharge of the attachment.

Under the staff draft of the procedure whereby a plaintiff obtains an order
authorizing the issuance of the writ of attachment, the defendant is offered the
opportunity to be heard on the issue whether the case is a proper case for attach-
ment. As a consequence, if he forgoes his opportunity to contest the lissue, he
ghould not be later heard to complain that the attachment was issued in an

improper case and shouwld recover no damages therefore.
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The staff is also developing a procedure whereby the pleintiff may be
able to obtain ex parte a writ of attachment in "extraordinary circumstances."
In such a case, the plaintiff should be held liable Tor damnages caused if the
case wers not a proper case for attachment. This concept will have to be
further developed when the ex parte writ concept 1s refined.

It should also be noted that, under present law, the plaintiff is liable
if the attachment is dissolved only on the ground that the case was an improper
case for attachment. Professor Riesenfeld has pointed out that this bagis of
1lisbility is unduly narrow, for there may be other reasons for dissclution of

the attachment that should legitimately entitle the defendant to recover

damsges.

From the wording and history of CCP § 539 it would seem, however,
that the sureties on the attachment bond are not liable if the attachment
was discharged under § 556 as "improperly or irregularly" issued and the
discharge was ordered for reasons other than issuance in an sction in
which plaintiff is not entitled to the writ.

Such other reasons for discharge under CCP § 556 are issuance of
the writ either on a complaint which suffers from an incurable failure
to state a cause of action or on a defective affidavit or undertaking.
See Burke v Superior Court (1969) 71 ced.276, 279, n3, 78 CR 481, L86,
n3; Kohler v Agassiz {1593) 99 C 9, 13, 33 P 741, T42. While on policy
reasons the sureties should protect the attachment defendant against
damages also if an attachment was issued and levied under such circum-
gstances, the present wording of § 539 seems to foreclose liability in
cases of that type. ([Debt Collection Tort Practice § 5.36 (Cal. Cont.
Ed. Bar 1971).]

This defect can easily be remedied by appropriate draftsmanship.

{3) Attachment on an invalid claim. At present, the plaintiff is lilable

by statute for all damages caused to the defendant by an attachment in any
case in vhich the defendant ultimately recovers judgment.

Under the staff dyeft of the new attachment scheme, the defendant will be
afforded a notice and opportunity to be heard on the probable validity of the
plaintiff's claim against him. Should the existence of this opportunity
impunize the plaintiff from liability where it ultimzately appears that his
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¢laim was not valid, whether cr not the defendant takes advantage of the
opportunity for a hearing?

The staff believes the plaintiff should be liable. The reason exlsting
law places a burden of absclute liability on the plaintiff is so that the
plaintiff will resort to the extracrdinary remedy of attachment only in clearly
appropriate cases. An innocent defendant who has suffered because of an attach-
ment in a case in which the plaintiff had no valid claim should be compensated
for his damages. This is one of the conditions on which plaintiffs are allowed
the use of the extraordinary remedy.

It can be argued that the provision for a probable validity hearing serves
the same function--it assures that attachments are brought only in cases where
it is likely that the plaintiff will prevail. However, the defendant may not
wish to try his case at an early time; perhaps he cannot afford 1t; or he
may not be able to develop his case adequately in the time allotted for a
hearing on probable validity (10 days from service of notice). Moreover,
the concept that a plaintiff should not be able to tie up the property of an
innocent defendant except at his own risk remains vslid even 1In the presence
of an impartial determiration of "probsble" validity.

In the other areas where the staff is developing new procedures enabling
the plaintiff to cbtain a temporary protective order or a writ of attachment
on ex parte motion, the policiles gtated ahove apply with even greater force.
The plaintiff should be liable for damages caused to an innocent defendant
1f the ultimate determination of the case is that the plaintiff is not
entitled to recover judgment.

Assuming that the plaintiff will be liable in some cases for attaching
property of an innocent defendant, what should be the scope of his liability?
Presently, the plaintiff must file an undertaking to compensate the defendant
for all costs that may be awarded to the defendant and all damages that he
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may suffer as a result of the attachment. However, as pointed out above, the
plaintiff's liability is limited in several significant ways. The plaintiff
is not liable in an amount grester than the sum specified in his undertaking.
That sum is one-half of the plaintiff's total claim. Moreover, the actual
damages are computed by applying only rough.rules of value that do not neces-
sarily measure accurately the actusl damages suffered by the defendant. For
example, damages caused by an attachment of money are limited to the interest
value of the money rether than to real business or credit losses that.may have
occurred because of the seizure.

The staff recommends that, where the defendant hes been wrongfully attached,
he be afforded a measure of full indemnity by the plaintiff. This may mean that
the sttachment undertaking will have to be altered in some substantial ways.
This is a matter that will be considered later once the basic concepts of
liability have been established.

There exists one other more controversial aspect of the plaintiff's lia-
Pility--whether he should be required to pey the defendant's attcrney's fees
and costs in defeating the main action. As polnted out above, the rule that
haes evolved is that, if the only way the defendant is able to discharge the
attachment is by defeating the main case, he may get his attorney's fees. How-
ever, under the staff draft of the attachment scheme, there will be ancother
opportunity to discharge the gttachment--that is by showing lack of probable
validity. Because this opportunity is available to the defendant, he should
not get his attorneyts fees for the main action. Should he get them if he
shows no probable validity? Perhaps not. Should he get them if he shows no
probable validity, but then the plaintiff goes shead to a trial on the merits?
That might be & good policy to discourage trials on claims that are probably

not valid.



The present procedure for recovery of these damages requires the defend-
ant to await favorable termination of the action and then to bring an inde-
rendent action for damages. At least one commentator has argued that this
procedure generally denies adegquate recovery to the defendant and has urged
the adoption of a new procedure whereby the defendant can assert his claim
for damages in the original action with safeguards to prevent prejudice to

the plaintiff. See Alexander, Wrongful Attachment Dameges Must Be Fixed in

the Original Suit, % U.S.F. L. Rev. 38 (1969), a brief article appended as

Exhibit I. The article alsoc contains some interesting background on bonds
and recovery on the bond.

(h) Attaching property greatly in excess of claim. On many occaslons,

the amount the plaintiff sctually recovers in a case is but a small fraction
of the value of the property seized. In fact, this appears to be the normal
pituation: "The attaching creditor typically prevails on his claim, but for

a much smaller amount than the value of the property attached." White Lighting

Co. v. Wolfson, 68 Cal.2d at 350. In a grievous case, the defendant may be

entitled to recover damages for abuse of process. White Lighting Co., for

example, involved & sult by the plaintiff on an $850 claim and an attachment
of $19,500 worth of property (including a car used in the defendant's work).
The precise limits of this type of liabllity for excessive attachment as an
abuse of process are not clear, however.

Since & judicial officer reviews the application for a writ of attachment,
it may be advisable to alsc have him meke certain that the amount attached is
not greatly in excess of the amount claimed or, for that matter, not greatly
in excess of the amount that probably will be recovered. The staff draft of

the procedural provisions requires the plaintiff to make an estimate of the
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value of the property for which the attachment Is requested as well as a
statement of the amount of the claim. No specific limitations for the judi-
cial officer to apply are provided, however.

If such limitations are provided, provision must be made for the defend-
ant to offer evidence on the value of the property to be seized, at least in
the case where there is a noticed hearing. And such limitations may alsc
present problems vhere, for example, the only property that the defendant
hes that is subject to attachment is a pilece of land of a value greatly in
excess of the plaintiff's claim.

If such limitations are adopted, should the plaintiff remain liable for
&n excesgsive attachment? The inclination of the staff is to not provide any
statutory rules on liability but to allow the defendant to pursue any
remedies available to him under :a theory of abuse of process. The only
function of the Jjudicial review of the amount, then, would be to prevent an
abuse before it oceurred. But the fact of a judicial review would not immunize
the plaintiff from llability if an sbuse of process could be nonetheless shown.

Respectfully submitted,

Nethaniel Sterling
Iegal Counsel
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Memorandum 72-21 ,
; EXRIBIT I

Wrongful Attachment Damages
Must Be Fixed in the -
Original Suit
by Leon J. Akxdmfge!’* *

INTRODUCTION

Mostcivﬁlawmitsueformomy Eachsidemarshalsreamforns
cause, as plausible as skillful counsel can devise. Certainty is never
realized, and the outcome §s “an unknown factor prior to final judicial
determination.” Nevertheless, someone myust be allowed to keep the
disputed sums throughout the intervening time. Abstractly, it is no more
“iust” to let the defendant retain them during the lawsuit than it would
be to let the plaintiff have them unti] the fight is over, or even to impound
them in the County Treasury. It i3 not logic that decides such matters,
however, but social history.’ Qur practice leaves the defendant in un-

impededpossmmno{thefmdspmdmgtml no matter how recently or
by what improper mesns the money first came into his hands. An ancient

remiedy now plays its rofe to equalize this situation. Attachment permits a
plaiotiff in certain cases to impound (but nai; obtain for himself) contested
sums pending trial, provided he posts a borid to pay all damages caused
by the attachment if be does not win® Uniortunately, the procedures in
effect today deny adequate recovery on the bond for the successful de-
fendant, They must, therefore, be changed. *

v AR, 1947, Brooklyn Coliege! LL.B., 1950, Vale mw:ﬁt:.'. Senior partner, Aloasnder,
Inman i Fine, Beverly s Member, L.os Angeles Bar, Californin Bar,

1 Byard v. Mutional Automobile and Casuulty Issgrance Co, 218 CalAppld 622, 32
CalBpir, 613 (1963).

=ClummdDehmkammnhhpmmdum thdaﬁvmahzite!smtkspuu:otbc
plaintif, Io interplonder actions, funds may be impounded with the coort. Almost anvthing
tight happen through a receiversidp or injunction. Such dispositions are not Jess “just™ thaa
leaving property with the detendant; they are merely leds familiar,

% Caz. Cocx Crv. Proc. §539. Throughout the text, referency to “plgintifi” means the party
seeking affirmative relief, even though the party might be a defendant, cross-complainant, ap-
pelilant or Inteevenor who bas posted & judicial bond. The word “defendant” means the otber
pirty. See Allers v, Beverly Eiills Leundry, 98 Cal App. $80, 257 Pac. 337 (1929).

4Tt s recognired that extensive reform of the procedures for procuring attachment bonds
and also the fems of damages that are recoverable in wrongful attechment are long overdue.
Such matters zre cutside the scope of this article, wiasl:h is timived to procedural aspects of
bond Ltigation, ‘

s |
|
|
|



October 1969) WRONGFUL ATTACHMENT o

1 :
THE ATTACHMENT LIEN

Attachments may work great hardship on the defeadant. They are fre-
guently “legal blackmail,” invoked deliberately for that very purpose. As
stated recently, “Even though the attachinent lien apparently had no real
economic value . . . it was technically valid and had strategic value or
bargaining value . . . . The law gives . . . no economically feasible remedy
except to press the nuisance value of his attachment.” It is because of -
this unfaimess that there must be rapid and effective relief on the under-
taking in those relatively rare cases when the defendant premls. In the
words of a wide!y used treatise, the bond “is actually an insurance that
the defendant in an attachment action will be paid” his damages, pro- -
vided only that he wins his suit.® In fact, this is not true. Bonds do not
“insure” payment to the injured defendant. Meaningful relief is often
mere illusion. That is because recovery on the bond requires extensive
litigation. A second sujt against the bonding company must take its piace
with othier newly filed actions and carry on through the laborious processes
of our civil courts. It would be much better to include damages arising
from an improper attachment &s an issue in the triaf and appeal of the
first case. Then the bond would be of real value to a wronged defendant.
Remember how lawsuits really work. Plaintiffs rarely make moderate
demands. Uncertainties and ofisets are usually ignored in the complaint,
and every doubt resolved there in plaintif’s favor. Attachment issues,
therefore, in an inflated amount.’ Any claimant in a permitted case

[CTRCTRER

8 Imperia] Metal Fivishing Co. v. Lamdnous Celings West, Inc, 270 Adv.CalApp. 420,

75 CaERpr. 661 (1969}, We are not coucerned with the socizl problems involving zamnishment -

of wages. Even in standard business tramsections, stiachments are often used as pressure

85 Car. junlo, Rey., 948, The remedies logally available vpon the underiaking have led the
author clewhere 1o propose the use of bonds in yelated fiskis where procedures now io use
are quesi-attachments, but where there i at presest no effective remedy available for »
successfu) defendant. See Altxander, Lis Pondens Reform By Land Attackmest, 43 L. A
Bar B. £19 (1968) ; Alexander, Claims in IM#MF—-AM and Remedy, 44 Car. S. Bu ¥.
21D (1969).

7 Recogmizing possible Hability i the plaintiff loses, altorneys sometimes sttach jor lm”
than the amonnt permitied by ihe pleadings. This doss not change the principles involved.
Fear of wrongfu} attschment sutls is ia practice rarely 3 detsrvent to' the use of that vemedy.
Tt ix the suthor’s belef thai deliberats over-attachment is much more common than defiberate
under-sttachment.
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may obtain one easily, if he makes an affidavit and files an undertaking.
There are few problems in posting plaintiffs’ bonds. The face amount is
merely “one-half of the principal amount of the total indebtedness or
damages claimed, . . . excluding attorney’s fees,” and even this sum
may be reduced on apphcatmn to the Court, The premium for such a bond
is low, a modest 1% a year, and bonds are readﬂy available to plaintiffs
who will indemnify the bonding company® and whose net worth is 10 times
the obligation on the bond. {n bonds below $35000. 00, no net worth inquiry
is generally made.

Release bonds are more difficult to obtain. Although the premium is
also 1%, the practice calis for liquid collateral posted with the bonding

y in the face amount of the bond. Few defendants have the means
to give security, and even those who can, mgy not use a release bond
because property would be impounded either way, and the enforced col-
lateral of the attachment proceedings is often: preferable to finding new
security, scoepiable to the suvety, Thus, mast attachments remain in
force until the trial Is over.

Trials take time even when all parties want a swift decision. If sither
side seeks to delay, he genenlly can do so easily. Then, when the trial is
finally over, the losing plaintiff may appesl, prompted at least in part by
fear of liabflity on the attachment bond.'

More time poes by. Few civil cases creep from complaint to trial to
judgment 1o appeal to final resolution in under four years,

The law now is that the judgment must be final before the successtul

3 Car. Cope Crv. Proc. §539.

? Bordding companies repulacly require indefanities. See. Anchor Casuaity Company v
Strube, 121 CulApp.2d 29, 34 Cal Kptr, 203 (1963) ; United States Fidelity & Guaranty Co. v.
BMore, 155 Cal. 413, 121 FPac, 307 {!909)

1% Despite the expross ladguage of Cai, Cooe Crv, Froc.. 5539 (. .. the plaintifi must &b,

. & written undectaking . . . that plaioti®f wil) pay all costs . nndalldnngu"}.th
unsuocmiu] Plaintif is rot liabh in wrongful attachment, a!;hnugh he i Hable [or malicious -
attachment. Tt is 2 miror legal mystery why this shouid be in the rule. It is basl on the
claim that permditing Gability would discourzpe Htigation and be coutrary te public policy,
See Asevade v. Oz, 160 Cal 203, 34 Pac. 777 (1893}, The ruie was fret applied to ctiach-
menty in Vesper v, Crane Co., 165 Cal. 38, 130 Pac. 876 (1913), and hay been followed
hlindly ever siace. Flon v. Witherbes, 126 CalApp.2d 45, 27t P2d 606 {19543 ; Bafley v,

MeDougal, 1% CalApp.2d 178, 16 CalRptr, 204 (1962}, The statote in Claim and Belivery.

{Caz. Cunz Crv. Peoc. 5123 differs itom that conlained in the statutes on attachment or
imjunction bonds, and does not sxy that the plaintilf will pay the dumages. However, slnce
the pluintiF indempifies the bondmg compuny, this is not & practical problem, unless personal
areties are used.
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defendant may file suit on the attachment bond to recover the damages
that be has suffered.! His new complaint proceeds as other lawsuits do.
The amounts involved, however, are relatively ‘small. This second suit is_
ouly for the actual damages caused by the attathment; punitive damages
are not allowed, even though still within the limits of the bond.’® This
second suit therefore must seek less money than the first one (the statu-
tory bond amount is half the original principal claimed) and may involve
only a small fraction of that amount.!® Reducing the amount in dispute,
however, does not reduce the cost of the second trial. Bond litipation is a
complex field; one may assume bonding compaates will use any available
techuicality to increase the burdens on the claimant,

‘Tbe surety should not be wholly blamed for this. It is’inherent in our
legal system. We insist that everyone be fully heard in order to achieve
“justice.” This means, in practice, interminable full-dress debates. The
reported cases in this field iHustrate the problems facing the successful
defendant in the second suit. ARl soris of technical issues must be proved
and pleaded to the satisfaction of the Court. Questions may be raised
about the propriety of the original attachment proceedings,' the existence
of security,” the ownership of the attached property,’® the nature of the
cause of action under whick the original plaintiff attached and failed to
prevail,’” the apportionment and necessity of attorney’s fees or other
damages*® that are claimed, the meaning of the conduct of the parties™
or of the attachment undertaking and even the parties who are protected
thereby.™ The list seems endless of the matters raised by sophisticated

-

n Smlﬁl v, 8ill, 237 Cal. App.2d 314, 47 \.&LRpt.r 49 {1945},

L2 Carter v. Agricuitual Insurance Company, 266 Adv.CulApp. 886, 72 CalRptr. 402
(1558). The Supreme Court has not yet ruled on this point, and there is dicta to the contrary,
A siremg pokcy wrgument could be made agaiost amy bimit in wrongful attichiment on the
surety’s lishility, excapt the zctual damages to the Sefendant. An even stronier che could be
made to hold the plaintif liabde for 2B damages, as though be had vomverted the property.

18 In (erter, iupra note 12, for example, the face smount of {he attachment bong was
324,500.00 zad damages snstsined by defendant proved to be under 3700.00.

4 Clark v, Andrews, 109 Cal App.2d 193, 240 P24 330 (1952).

13 Goldman v. Floter, 142 C4al. 384, 76 Par. 58 (1904},

5 Ramives v. Hartford Accident & Indempity Co., 29 CalApp2d 193, £4 P2d 172 (1938},

7 Michelin Tire Co. v. Beatel, 184 Cal. 315, 193 Pac, 770 (1920). Bat sr Kochler v, Serr,
216 Cal. 143, 13 P.2d 627 {1932).

18 Reachi v. National Auto. & Cas, Ins. Co. of Los ’mgﬂcs, 37 Cal2d 308, 236 P.2d 151
{1952,

2 Faye v. Feldman, 175 Cal App.2d 319, 275 P.2d 121 (1954},

2 White v. Indemnity Inssrance Company of North America, 746 {,‘ﬂ App.2d :6{1 54
CalRptr. 630 (19683
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litigants who understand the settlcmnent value of protracted fights. Each
issue must be heard, decided and, perhaps, appealed. The wearying pros-
esses of litigation drag on.

The cost, the time and the uncertainty that resuit all induce settlements
of the attachment bond dispute, and this necessarily means that the parties
compromise. There is nothing wrong in compromise, of course. It is, and
ought to be, the outcome of almost every legal contest. But it should net
have to happen here. The legal rules we use now give but little relief;
recovery shouid not be further whittled down by pressured settlements
The possible wrongiui attachment claim should be one of the settlement
considerations in the first Iawsuit, not the second. If trial of the first case
is needed, whether because of the intransigence of one party or his reli-
ance op the merits of his cause, that should end all litigation. If that suit
is won, the defendant should receive his damages. He should not be forced
to compromise an absolute debt then due, because the tools required to
enforce his claim are too expensive. When he must start afresh and sue to
get his money, he is not protected. The bond given so that “the owner of
property shall be protected against sedzure of his property at the instance
of a plaintiff whe bas sued without 2 valid claim™ proves of dzmzmshed
worth to kim.

]
NEW PROCEDURE

A better way exists to handle these matters.

Chir procedures shouid be prompily reformed. In the future, the under-
taking would be filed in the same way as under the existing practice, The
defendant would have the same right he has now 10 object to the sureties,
to question the amount of the undertaking, to provide a release bond, and
so forth.™ At this point chanpes in existing practice are proposed.

The suvety, merely by filing its undertaking, would submit itself to the
jurisdiction of the Court in which the action lies, similar to the present law
on appeal bonds.™ It would not be a general appearance for ali purposes,
but it would support & judgment against the surety for the damages caused

N Wondrul v Marviznd Casualty Co., 140 Cal App. 847, 33 P.2d 623 {1934),

22 The defendant™ rights in these vegards are nmow far joo limited. This is an area long
overdoe {or reform.

5 Car. Cope Crv. Proc, §942 provides for judgment by motion against an sppeal bond
surety, 2 course, the situations are not fully comparable Because the appeal bond obligation
is definite 2nd fixed, Ik some states, a non-resideat defendant appears geserally upon “the
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by the attachment, should the defendant win. No plzadings would be re-
quired other than the undertaking itself, and the curety would not be
invoived in the trial or pretrial maneuverings. This does no injustice to the
bonding company, since that is its business and it can protect itself by
indemnities and higher premiums. Besides, the suit for attachment dam-
ages will eventually occur, There is no harm to the surety and great benefit
to the injured party in having the issues decided earlier. ,
4. Liability )

The trial court’s judgment must include & determination of whether the
surety is liable on the undertaking, although not the damages in fact sus-
tained by the successful defendarnt. Just as a judgment must now include a
statement ajlowing a party his costs of suit, so it would necessarily state
that the defendant recover {or not recover) his attactunent bond damages,
not to exceed the bund amount, against the named surety.

This liability decision would be made by the judge alone, without a jury.
This is to induce speed and simplicity since discussioa before the jury of
attachments is too likely to prejudice it on the main issue. This phase of
the case saould be over guickly. Most matters relating to liability {as dis-
tinguished from damages) can easily be determined from the courtroom
files or by the stipulation of the pardes. Al that would be left for later
determination is whether the attachment was wrongiul (i.e. does the de-
fendant win?} and the extent of the resulting damages. Additional evi-
dence on liabilily would rarely be needed, but if required would be taken
at any appmpmte point daring the court trial or while the jury is in
recess. In any event, it must be hcard before the decision on the case’s
merits is known, This will further t2nd to mirimize technical disputes now
often raised on the ability issues.

B. Damages
After the fact of the surety’s Hability has been fized by the trial judgment,
the subject of damuges must arise.

Within 10 days aiter the entry of judgment, the successful defendant
would file in the trial court & statement of damages claimed against the

filing of the document . . . ot signed by the defendant but by an stterney.in-fact for a
surety Comapeny not ¢ parly to the action™ which, in fact, was defective and held by the
court to be ¥of a0 vadue™ beczuse the “document was filed and in it the defendant asked the
court to do somcthing that the court could not do undess it had jurisdiction” Ashmus v,
Donohoe, 272 Wis, 234, 75 N.W.24 303 (£956). The principle suggest=d is not o great extension
of exining theories, Cac. Cooe Crv, Paor, §533, adopred by the 1569 Legislature, provides a
somewhat siilar procedure in the cases of temporary restraining orders and pnhminuy
injunctions.
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surety. The “attachment bond damage bill” would be comparable to the
cost bill now in use.® It could even be combined with costs within a single
document. The defencant must specify in the bill, under oath, the amount
of damages he seeks. Claims would be itemized; so much for interest, so
much for less of use, so much for attorneys’ fees, so'much for release hond
premiutns, 2nd so fo1th. As with a cost bill, the defendant’s verified claim is
prima Jacie evidence of the validity of the item, and the burden of proof
is on the bonding company.® The sureties would have 5 days thereafter
to file their motion taxing damages, and must state therein the specific
items thought to be excessive. '

Since substantial funds may be invoived, the bonding company may
wish discovery. That is its right.™ The trial court would supervise the
procedure. The issues would be limited, of course, since only damages are
now unsettled. Many items are demonstrable and not subject to dispute.
Thus, money impounded is entitled to interest at the legal rate.® Specific
items of expense, such as bond premiums, can easily be proven. Some
matters, of course, are indefinite, such as attorneys’ fees, value of the loss
of use, collateral expenses snd pmblems of allocation. The hearing will
concentrate on these.

When discovery is completed, the motien to tax surety damages would
be heard before, if poscible, the judge who presided at the trial. As with
pttorneys’ fees in contract cases, “the determination of the award is best
left to the discretion. of the trial judge, who was intimately familiar with
all facets of the case.”™®

The hearing would be similar to one on a motion to tax costs. Affidavits
would usually be enough, but oral testimony could be presented. There is
no fixed role. As with cost bills, “any evidence, oral or written, in its
nature competent to prove ot disprove a material fact in a court of justice
. » - is competent vpon the hearing of such motion.” In due course, the
trial court will give its damage ruling. It would automatically be inserted
in the judgment in the case, just as costs are now, for purposes of ab-
stracts, execution and appeal,

24 Cap. Coo Cxv. Buoc. $1033 ot seq.

135 Yor Goertitz v. Turner, §5 CalApp2d 425, 150 P.2d 273 (1944). But see Stenzor w.
Leor, 130 Cal.App.2d 779, i7¢ P.2d 802 (1955).

" 36 Thie iz simitar to the right of discovery now available in relation to cost bills. (ak Grove

School District v, City Title Insurance Co., 217 Cal.App.2d 678, 32 CatRptr. I88 11953).

2T Schnelder v. Zaosller, 175 CalApp.24 354, 346 P.2d 515 {1959).

2 Shannon v. Northern Countes Title Insurzece Co. 270 Adv.CalApp. 756, 75 Cal.Rptr.
7 {15595

3 Senjor v, Anderson, 130 Cal. 290, 62 Pac. 563 (1500).
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An appeal by the defeated plaintiff would automatically seek review of
the judgment against the surety. The bonding company could, but need
not, participate in the appeal. Maybe the only appeal will be by the bond-
ing company on the undertaking damages, as sometimes now appeals are
solely from awards of costs. But whether or not the surety acts, the
court o appeal must consider the judgment against the bonding company
among the matters brought before it. If the judgment is affirmed, the
surety's liability is final. If the judgment is reversed or modified, the
liability of the surety will be likewise affected. In any event, that decision
is made without an extra trial,

If the attachment has remained in effect during the appeal, further
atiachment damages will have accrued. These will be treated like costs or
attorneys’ fees on present appeals.™ The appellate court must state in its
opinion whether the defendant may recover attachment damages on ap-
peal, as it now provides recovery for costs. The successful party will
eventually file his appellate damage bill. These will be like cost bills on
appeai, and heard before the trial court, as appeal cost bills are heard, and
perhaps incorporated with them,

This method is cheap, fast and mnvenient It is fair to every party.
It meets, therefore, every policy consideration that we may demand, and
makes the attachment bond a betier security for the successful defendant.
1t therefore should be adopted.

54
CLAIM AGAINST PLAINTIFF

One troublesome subject remains. In addition to the claim against the
surety on the attachment bond, the defendant now has a claim against
the plaintiff in malicious attachment. Sometimes these claims are war-
ranted, 33 where harassment clearly was the purpose of the originai at-
tachment. Often, however, such claims are in themselves harassment of
an honest, albeit defeated, plaintiff.** The proposed damage bill system
should not operate against the bonding company under a system that also
permits bringing a malicious attachment suit against the plaintiff. One
cannot bring two separate lawsuits under the existing law:;® there is no
* reason to permit 2 second suit after attachment damage claims are heard.

W California Viking Sprinkler Company v, Cheney, 182 Cal.App.2d 564, 6 CalRplir. 197
(1960).

8 Compare Owens v. McMasus, 108 CalApp.2d 557, 239 P.2d 72 (1852) witk Railey v.
McDougsl, supra note 10.

32 Clinetl v. Shirey, 223 CalApp.2¢ 239, 5 Cat.Rptr. 901 (1943).
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The policy that forbids a suit in malicious attachment after a prior suit
against the surety also would work here. Plaintiff typically has indemnified
the bonding company and has, thereby, paid the original claim on the
attachment bond. The items of actual damage are the same, although the
limits of the bond restrict recovery against the surety. Avoidance of liti-
gation remains our geal. We have eliminated the second suit in one con-
text; let us not restore it in another, In addition, separate suits would
countenance litigation as a means of pressure. Once the defendant has
been paid his damages in wrongful attachment, it would encourage strike
suits to let him ge forth in tort on a malicious attachment claim as well.
We must have an end to the dispute. Nevertheless, when a plaintiff has
acted wrongfully, there must be some forum for redress. The proper time
is during the first trial.

The Geld of malicious attachment has aptly been described as “compli-
cated and confused.” The courts, depending on the facts involved, treat
such cases either 25 & type of malicious prosecution or as a type of abuse
of process. When the action itself is prosecuted maliciously and without
probable cause it is the former. In all other cases it is the latter ®

The defendant is now permitied to bring a cross-complaint for abuse
of process by attachment {but not for malicious prosecution) in the suit
in which the process issued. This right, by court decision, should become
& compulsory counter-claim, rather than merely a permissive one. Then,
unless it is brought in the main action, it would be lost.* This would
eliminate much subsequent Htigation. _

*Next, the existing law shouid be expanded, The cross-complaint should
cover malicious prosecution attachment cases, as well as abuse of process
ones. Thie seems a fairly modest forward step. The additional issues in
such u suit are merely whether the main action terminated favorably to
the defendant and whetber the lawsuit was begun without probable cause.
Until the case is over, of course, these issues cannot be decided; but evi-
dence on them can be presented and considered, and the merits of the
cross-complaint, whether in malicious prosecution or in abuse of process,
car be determined, all as part of the first trial judgment. After all, the
issues of abuse of process and malicious proseciition are intimately related,
and proof of one overlaps evidence offered on the other.

It is no drawback to cur plan that matters essential to recovery for

¥ White Lighting Company v. Wolison, 68 Cald 336, 56 CaiRptr. 697 (1968). A cross-
romplaint iz Declaratory Relief for malicious attachment may provide a better techuicsl
answer, We have ardopted that method in indemnity cases. It might work as well here,

M Caz. Conw Crv. Paoc, 439,
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malicious presecution cannot be shown until the trial court’s decision has
been made. It would not be decided earlier, only considered. Many similar
matters are now heard at trial as a matter of course. It is commonplace,
for example, for the trial court to consider attorneys’ fees in contract cases,
or hear evidence of weaith when punitive damages are claimed, before the
main decision is reached. It would be no different here.
The judgment on the cross-complaint, however, would not duplicate the
items of damage bill recovery, nor would the details of damages be liti-
Only lability should be involved, If the crpss-complainant loses,
ke might still have his rights against the surety under the damage bill,
should plaintiif also lose his case.® In winning, however, the determination
should be only one of liability, announced by the trial court together with
-~ its ruling on the surety liability. Thus the court would state whether or
rot there js liability on the surety’s part for wrongful attachment and also
whether the plaintiff is Liable for malicious attachment. There could be
many combinations here. The surety would often be liable when the
plaintiff has no responsibility. Sometimes, however, there might be cross-
complaint damages though no bond damage exists, as when the claim is for
- malicious over-attachment. All liability would be set at trial. Damages
on both types of claim would still be set in the post trial damage bill pro-
cedure above described, and inserted into the judgment after it is made.
This program would mean all issues of damages arising from an attach-
ment would be decided once and for all, before the judge who heard the
trial and is most able to evalnate and apportion the several claims. More
imporiant, it would remove ail need for a second lawsuit, with the beavy
Lurdens on all the parties and society that every such action entails.
Legitimate disputes wondd get their hearing. No one proposes anything
&lse. It is bard, however, to see how justice is better served by separate
suits than by a singie trial for these interlocking fights. The courts do not
exist so that private mdettas may be maintained, nor as instruments of
economic preﬁsure
v

CONCLUSION

It may weil be that the proposals here involved will inhibit attachments,
and cause more sparing usage of that remedy. Certainly, plaintiffs should
be cavtious and ever fearful of the consequences of misuse of an attach-

[P

35 A judgment that neither party take anything in the suit supports & wrongful attachment
action by the defendant. Woodraff v. Marylmd Casuals o, 140 Cal.App. 642, 35 P2d 623
(1534).
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ment. But this would not end employment of the writ. Suits too often arise
from a callous disregard of a plaintiff’s rights by a more wealthy or less
scrupulous defendant. Attachraent plaintiffs are entitled to the security
the writ affords in order “to prevent the debtor’s sequesiration of funds
or fraudulent transfer of assets in an attempt to hinder or defeat the pay-
ment of just claims.”* In 2 proper situation an attachment would still be
used. Of course, as 50 often proves to be the case. a remedy proper in one
context and for one purpose may be used by skillful advocates in some
other setting, to obtain a tactical advantage in the conflict.’” Attachments
are prone to misuse of this nature, Every effort must be made to give a
plaintiff the right to 2 legitimate attachment and at the same time pre-
clude its use for oppressive purposes, These proposed methods achieve
these goals. Speedy relief is provided for defendants entitled to damages.
If it also results in fewer questionable attachments, so much the better,

This program could be easily adopted. Simple amendments to the Code
of Civil Proceduire should suffice. Pechups the courts could even imply a
right of action against the sursty by motion in the principal case. Although
no case has béen found that holds the bonding company is liable merely
by motion in the trial court, yet it is not an unthinkable ruling, under il
the circumstances. Certainly the courts could force malicious attachment
suits into the oviginal cise.

No set of rules can he safeguarded from all abuse. Procedural reform,
therefore, is a never ending task. One must constantly realign the road,
to alwvays turn it towards our proper gnals. No change can be devised to
solve all problems instantly. Jt is only gradually by piecemeal methods
that meaningful improvements come.®

#& American Industrie] Sates Corp. v, Alrscope, Inc, 44 Cal.2d 393, 282 P.2d 504 (1955).

ETE is well recognized that poopet use of procedures in onz context oy be abuse In
sncther. {o sorme caser thiv teay constituie “zhus of process” and recovery aflowed. Such
claims are hard o prove, and {Orce the issue onts morad grouads. Cempare Fairfield v,
Hamiliur, 206 CalAppid 594 14 CalRpir, 73 {1962}, with Spellens v Spellens, 4% Cal.2d
210, 357 B.2d 613 (1967}, & bonded, non-fault system is far bewter, less subject tn variatinty
and less amendalie to abuse.

3 See Kaxz R, Porren, Tre Poveety oF Hizrosscrsw, (1957}, pp. 66-67: “The Character-
istic appreach of the piecemeal engineer is this, Even thouch he may nerhaps cherish soms
ideals which concern sodely ‘as & whole’ . . . he does not: belicet in the meghod of redesigning
it as & whale, Whatever bhis ends, he trles o achieve them by small adjustments and ceadjost-
metits whith can be continually improved upen. . . . The plecemszal engineer knows, ke
Socrates, how Httlr he koows. He knows thet he can learn enly from our mistakes. Accord-
ingly, be will make his wey, step by step, carelully comprring the results expectsd with the
results achicved, and alwreys on the lookout for the unzvoidable unwanted consequences of
any reform; and he will avoid upderiaking reforms of a3 complexity and scope which makes
it impossible for him {o disentangle causes and effects, and to koow what he is reaily doing.”

i



