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Memorandum 72-10 

Subject: Study 39.70 • Attacbment, Garnishment, EXecution (Prejudpent 
Attachment Procedure) 

Attached to this memorandum are two copies of a draft statute which 

provides a prejudgment attachment procedure consistent with the Commission's 

decisions at tbe January meeting. 

If we are to meet the schedule outlined in Memorandum 72-9, it seemed 

desirable that we distribute a working draft at tbe earliest possible date 

in order to provide a focal point for discussion. Accordingly, tbe attached 

draft is my work product alone and has not been reviewed even by the other 

members of the staff. It is only intended to be a working draft. Construc-

tive criticism as to botb substance and fonD is beartily encouraged; indeed, 

it 11 essential if we are to produce a worthwhile product. 

A bost of difficult problems remains. lor example, no attempt bas been 

made in this draft to define "in the ordinary course of business" or to 

provide detailed provisions for filing a court order in lieu of attacbDent. 

The exemptien pra¥ision (Section 538.02(1'», dealing witb tbe individual 

doing business in a corporate or partMrsbip fOnD, 111 1nad.equate. The exemp.

tion of bank accounts is, I believe, unsatisfactory (Section 538.0l(b», and 

so on. The staff' will continue to work on these problems and heip81'ully will 

be able to provide better solutions to these problems at or before tbe Feb-

ruary meeting. In the meantime, we ask that you critically examine the 

attached draft. We have provided an extra copy which we encourage you to 

band in at tbe meeting with suggested drafting changes. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by the enact

ment ot the f'ollowing measure: 

An act to amend Sections 689, 690,690.4, 690.6, 690 .18, 690.21, 

690.24, 690.50, and 921 of, to add Sections 684.2 and 690.7 

to, to add Chapter II (commencing with Section 5Jl.Ol) to 

Ti t1e 7 of' part 2 of', to repeal Section 690.7 of I and to 

repeal Chapter 4 (commencing with Section 5Jl) of' Title 7 

of part 2 of the Code of Civil procedure, relating to 

attachment, garnishment, and execution. 

The people of the State of california do enact as follows: 

Section 1. Chapter 4 (commencing with Section 5Jl) of' Title 7 

of part 2 of the Code of Civil Procedure is repealed. 

Comment. The provisions of Chapter 4 are superseded by the new or 

amended provisions of the Code of Civil Procedure indicated below: 

[When time permits we will prepare a disposition table.] 

Note: The text of the repealed sections is set out in the Appendix, 

intra (pink pages a ttached hereto). 
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Sec. Chapter 4 (commencing with Section 531.01) 1s added 

to Title 7 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 4. A'l'TACIIMENT 

Article 1. General Provisions 

§ 537.01. Definitions 

537.01. As used in this chapter: 

(a) "Complaint" means a complaint or cross-complaint. 

(b) "Plaintiff" means a person who files a complaint or cross

complaint. 

(c) "Levying officer" means the sheriff, constable, or 

mershal: to whom a writ or order issued under this chapter is 

directed. 

(d) "Person" includes an individual, a corporation, a partner

ship or other unincorporated association, and a public entity. 
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§ 537.02. Actions in which attachment is authorized 

537 .02. (a) A writ of attachment may be issued only in the 

following cases: 

(1) In an action for the recovery of money in a fixed or reason

ably ascertainable amount, but not less than five hundred dollars 

($500) exclusive of interest and attorney's fees, upon a contract, ex

press or implied, including an action pursuant to Section 1692 of the 

Civil Code, where the contract is not secured by a security interest 

upon real or personal property or, if originally so secured, such 

security interest has been lost or the collateral become valueless 

without act of the plaintiff. 

(2) In an action for the recovery of money against a defendant 

if the attachment is necessary or is reasonably believed to be neces

sary to secure the exercise of jurisdiction by the court. 

(3) In an action by the State of CSlifornia, or any political 

subdivision thereof, for the collection of taxes due the state or 

such political subdivision or for the collection of any moneys due 

upon any obligation or penalty imposed by law. 

(4) In an action by the State of CSlifornia, or any political 

subdiviSion thereof, for the recovery of funds pursuant to Section 

11680.5 of the Health and Safety Code, including funds on the defend

ant's person at the time of his arrest which are retained in official 

custody. 

(b) An action shall be deemed an action for the recovery of' 

money if the relief demanded includes the payment of money even 

though other forms of relief are demanded. 
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§ 537.03. Judicial Council authorized to prescribe practice and procedure; 
forms 

537.03. The Judicial Council may provide by rule, not incon-

sistent with this chapter, for practices and procedures in proceed-

ings under this chapter. The Judicial Council shall prescribe the 

form of the applications, notices, orders, and other documents re-

quired by this chapter. Such forms shall require the information 

prescribed by this chapter and such additional information as the 

Judicial Council requires. 



Article 2. Exempt Property 

§ 538.01. Property exempt from attachment without claim of exemption 

538.01. The following property shall be exempt from levy of 

attachment without the filing of a claim of exemption: 

(a) All earnings of an individual defendant which are due and 

owing to him or which have been peid to him and are in his possession 

in a form identified by the levying officer as earnings. 

(b) Deposit accounts, as defined in Section 690.7. standing in 

an individual defendant's name, either solely or jointly, in the 

aggregate amount of two hundred dollars ($200). 

(c) HOusehold furnishings, appliances, wearing apparel, and 

personal effects, ordinarily and reasonably necessary to, and per

sonally used by, an individual defendant and members of his house

hold. 

(d) Provisions and fuel procured for use by an individual defend

ant and members of his household. 

(e) One motor vehicle in the personal use of an individual 

defendant or a member of his household. 

(f) One housetrailer, housecar, or houseboat used as the 

principal residence of an individual defendant. 

(g) The property described in Sections 690.15, 690.16, 690.175, 

690.18, 690.19, 690.21, and 690.25 which is exempt from execution 

without filing a claim for exemption as provided in Section 690.50. 

(h) A levying officer is not liable for any injury resUlting 

from any identification or misidentification of assets made pursuant 

to this section, whether or not such identification or misidentifica

tion be negligent, unless he is guilty of actual fraud, corruption, 

or actual malice. 
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§ 538.02. Property exempt from attachment upon claim and adequate shOwing 

538.02. The following property shall be exempt from levy of 

attachment when a proper claim for exemption for the same is made 

by the defendant as provided in Section 540.07: 

(a) All earnings of an individual defendant which have been 

paid to him and are retained in the form in which paid or as cash 

but which are not identified by the levying officer as earnings. 

(b) Tools, implements, equipment, instruments, uniforms, booke, 

commercial or farming vehicles, vesselS, and other personal property 

ordinarily and reasonably necessary to, and personally used by, an 

individual defendant in the exercise of the trade, business, pro

fession, or agricultural pursuit by which the defendant earns his 

livelihood. 

(c) Accounts receivable and inventory with a [actual fair 

market] value not exceeding five hundred dollars ($500), over and 

above all liens and encumbrances on such property. 

(d) To the extent not otherwise covered by Section 538.01 and 

this section, all property by rule of law exempt from execution. 

(e) All money and other property not otherwise exempt from 

attachment which is necessary for the support of an individual defend

ant and members of his household in the light of contemporary needs. 

(f) In any action where the assets of a corporation or partner

ship are attached or sought to be attached, an individual (whether 

or not a defendant) doing business in such form--upon a showing that, 

by virtue of his participation in and management of such corporation 

or partnership that he is substantially equivalent to a sole propri

etorship or joint venture--shall be entitled to claim the exemptions 

provided by Section 538.01 and this section 
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Article 3. Undertakings 

§ 539.01. Undertakings; cOrporate surety bond or cash deposit 

539.01. Any person required by the provisions of this chapter 

to file an undertaking shall satisfy such requirement by: 

(a) Filing a bond in the amount of the undertaking required 

issued by a corporate insurer authorized by the Insurance Commis

sioner to write surety insurancej or 

(b) Making a cash deposit in court of the amount of the under

taking required. 
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§ 539.02. Exception to and justification of corporate surety 

539.02. (a) At any time after the filing of an undertaking 

given by a corporate surety, but not later than five days after 

actual notice of such filing, the adverse party may except to the 

surety in the manner provided by Section 1057b. If the adverse 

party fails to so except, he is deemed to have waived all objec

tions to the surety. 

(b) Within five days from service of written notice of excep

tion, upon notice to the excepting party of not less than two days, 

the corporate surety shall justify on the undertaking in the manner 

provided by Section 1057a. Upon failure to justify the court shall 

issue an appropriate order on behalf of the excepting party. 
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§ 539.03. Submission to jurisdiction of surety giving security; enforcement 
of liability on motion 

539.03. (a) Where an undertaking is given by a corporate 

surety, the surety submits itself to the jurisdiction of the court 

in all matters affecting its liability on the bond. 

(b) After final judgment, the prevailing party may enforce 

the liability of the corporate surety on motion filed in the trial 

court, without the necessity of an independent action. Notice of 

the motion shall be served on the surety and party on whose behalf 

the undertaking was given at least 30 days prior to the time set 

for hearing of the motion. The notice shall state the amount of the 

claim and shall be supported by affidavit setting forth the facts on 

which the claim is based. 

(c) Judgment may be entered in accordance with the notice 

against the corporate surety, unless such surety shall serve and 

file an affidavit in opposition to the motion showing such facts as· 

may be deemed by the court sufficient to present a triable issue of 

fact. If such showing is made, the issues to be tried shall be speci-

fied by the court and trial thereof shall be set for the earliest 

date convenient to the court, allowing sufficient time for such dis-

covery proceedings as may be requested. Trial by jury shall be 

waived unless demand therefor is served and filed not later than 10 

days after notice of the order fixing the trial date. Affidavits 

filed pursuant to this section shall conform to the standards pre-

scribed for affidavits filed pursuant to Section 437c. 
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Article 4. Procedures: Issuance of Temporary Restraining 

Order or Writ of Attachment; Claims of Exemption; Al

ternative Relief; Release or Discharge of Order 

or Writ; Disposition of Property Prior to 

Judgment 

§ 540.01. When attachment may be issued 

540.01. A writ of attachment may be issued on behalf of a plain

tiff at any time after he has filed his complaint and before final 

judgment. 
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§ 540.02. Writ of attachment issued upon judicial order after notice and 
hearing 

540.02. Except as provided in Section 540.15, a writ of attach-

ment shall be issued only upon a judicial order to that effect after 

notice and hearing. The order for issuance of the writ may be made 

by a judge, justice, or a commissioner or referee appointed by the 

court. 
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§ 540.03. Application for the issuance of a writ of attachment; setting 
for hearing 

540.03. (a) A plaintiff may apply for the issuance of a writ 

of attachment by filing an application with the court in which the 

action is pending. 

(b) Upon receiving the application, the court shall set the 

matter for hearing. 
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§ 540.04. Application for "rit of attachment 

540.04. The "Application for Writ of Attachment" shall be 

executed under oath and shall include all of the following: 

(a) A statement of the grounds upon which an attachment is 

requested. 

(b) A statement of the amount claimed as owed by the defend

ant over and above all legal setoffs and counterclaims; or, if an 

attachment is sought for only part thereof, such partial amount. 

(c) A description of the property sought to be attached, 

including its [actual, fair market] value. 

(d) A statement that the attachment is not sought and the 

action is not prosecuted to hinder, delay, or defraud any creditor 

of the defendant. 

(e) A statement that the applicant has no information and 

belief that the indebtedness for the recovery of which an attach

ment is sought has been discharged in a proceeding under the 

National Bankruptcy Act or that the prosecution of an action for 

its recovery has been stayed in a proceeding under the National 

Bankruptcy Act. 

(f) A statement that an attachment is not sought for a pur

pose other than the recovery of the indebtedness stated. 
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§ 540.05. Notice to defendant 

540.05. Not less than 10 days prior to the date set for hearing 

pursuant to Section 540.03, unless for good cause shown the court 

orders otherwise, the plaintiff shall serve on the defendant: 

(a) A copy of the application for an attachment. 

(b) A notice of the application. 

(c) If not previously served, a copy of the summons and of the 

complaint. 
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§ 540.06. Notice of application 

540.06. The "Notice of Application for an Attachment" shall 

inform the defendant of all of the following: 

(a) The plaintiff in the action has applied for tbe issuance of 

a writ of attachment against the property described in the appli

cation. 

(b) A hearing will be held on a specified date and at a speci

fied place. 

(c) Such hearing has the purpose of determining whether the.plain

tiff has shown the probable validity of his claim and is otherwise 

entitled to relief under this chapter and whether the property 

which he seeks to be attached is subject to attachment. 

(d) The hearing is not held for the purpose of determining the 

merits of the actual validity of the plaintiff's claim. 

(e) The defendant may be present at such hearing in person or 

represented by attorney. 
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§ 540.07. Readiness for hearing; continuance; defendant's counteraffidavitsj 
precedence of hearing 

540.07. (a) Upon the date set for hearing, the plaintiff shall 

be ready to proceed. If the plaintiff is not ready or if he has 

failed to serve any of the papers as required by Section 540.05, the 

court shall dissolve any temporary restraining order issued pursuant 

to Section 540.13 and deny the application for attachment. 

(b) The defendant shall be entitled as a matter of course to one 

continuance for a reasonable period if he desires it to enable him to 

meet the application for an attachment. 

(c) The defendant may, in response to such application, present 

affidavits relating to the application for an attachment. These affi-

davits may include an affidavit alleging that the property sought to 

be levied upon is exempt. Such affidavit shall identify the property 

and state all facts necessary to support the claim of exemption. The 

defendant shall serve these affidavits on the plaintiff at least two 

days prior to the hearing. If such servieeis accomplished within the 

time specified, the plaintiff shall not be entitled to any continuance 

on account thereof. 

(d) On the day upon which such hearing is set, it shall take 

precedence of all other matters on the calendar of that day except 

older matters of the same character and matters to which special 

precedence may be given by law. 
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§ 540.08. Defendant's failure to appear not a bar to court's determinations 

540.08. Failure of the defendant to be present or represented 

at the hearing shall not bar the court from taking any action, in

cluding making a finding on the probable validity of plaintiff's 

claim or a finding on whether the property sought to be attached 

is subject to attachment. Failure to be present or represented at 

the hearing shall not constitute a default in the main action or bar 

the defendant from claiming subsequently that the property attached 

is exempt from execution. 
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§ 540.09. Court determination of probable validity of claim; exempt property; 
order for issuance of writ of attachment 

540.09. (a) The judge, justice, commissioner, or referee at 

the hearing shall determine whether the plaintiff has shown the 

probable validity of his claim and is otherwise entitled to relief 

under this chapter and whether the defendant has shown that the 

property which the plaintiff requests be attached is exempt from 

attachment. 

(b) If the judge, justice, commissioner, or referee finds 

that the plaintiff has shown the probable validity of his claim 

and is entitled to relief under this chapter and that the defend-

ant has failed to show the property sought to be attached is 

exempt, he shall issue either (1) an order that a writ of attach-

ment be issued, specifying the amount to be secured by the attach-

ment and the property to be levied upon or, (2) in lieu thereof, 

an order as prescribed in Section 540.11. 
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§ 540.10. Multiple writs 

540.10. Several writs may be issued upon the same application 

and undertaking simultaneously or from time to time within 60 days 

after the issuance of an order for attachment and the filing of an 

undertaking by the plaintiff. Such writs may be delivered to the 

levying officer of any county whether or not any writ previously 

issued has been returned. 
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§ 540.11. Order in lieu of attachment 

540.11. (a) As to any property subject to levy in the manner 

provided by Section 541.04, in lieu of attachment, the judge, jus

tice, commissioner, or referee may, at the request of the plaintiff, 

order that the defendant be enjoined from dealing with such property 

in any way other than in the ordinary course of his business. Such 

order may include the continuance in effect of a temporary restrain

ing order issued pursuant to Section 540.13. In such case, the 

effective date of the order issued pursuant to this section shall 

relate back to the time of service of the temporary restraining 

order. 

(b) Where an order is issued pursuant to this section, the 

plaintiff shall file with [the Office of the Secretary of State) 

[the recorder of the county in which the property is located) a 

copy of the order and a description of the property affected thereby. 

Any person who, without actual knowledge of such order, purchases 

such property prior to such filing shall acquire the property free 

of any interest in the plaintiff. 
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§ 540.12. Ulidertaking by plaintiff; amount; increase or decrease in amount 

540.12. (a) Before issuance of a temporary restraining order 

pursuant to Section 540.13 or a writ of attachment pursuant to Sec

tion 540.09 'or Section 540.15, the court shall require the' plaintiff 

to file an undertaking. 

(b) The undertaking shall be in an amount equal to twice the 

value of the property as stated in the application for an attachment 

or as determined by the court following the hearing prescribed in 

Section 540.09. Such undertaking shall be to the effect that, if the 

defendant recovers judgment, the plaintiff will pay all costs that 

may be awarded to the defendant and all damages which he has sustained 

by reason of the order or attachment, and if the order or attachment 

is discharged on the ground that the plaintiff was not entitled there

to, the plaintiff will pay all damages which the defendant has sus

tained by reason of the order or attachment, costs and attorney's fees 

incurred in obtaining the discharge, and punitive or exemplary damages, 

if any, not exceeding the sum specified in the undertaking. Nothing 

herein shall be construed to preclude the acceptance of an undertaking 

in a larger sum if such is offered. 

(c) The court, at any time after issuance of an order or writ, 

on motion of either party, after notice to the other party, may order 

the amount of the undertaking increased for decreased as required for 

the protection of the secured party, but in no event to an amount less 

than the actual value of the property. 
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(d) An undertaking shall not be required upon the issuance of 

a writ of attachment pursuant to Section 540.09 if an undertaking has 

previously been filed upon the issuance of an order pursuant to Sec

tion 5~.13, or upon the issuance of a writ pursuant to Section 

540.15. 
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§ 540.13. Temporary restraining order; available where an attachment may 
be issued 

540.13. A temporary restraining order may be granted without 

notice to the defendant, in any action in which an attachment may 

be issued, if the plaintiff shows by affidavit that it is more 

probable than not that he will be entitled to attach property of 

the defendant following notice and a hearing. 
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§ 540.14. Temporary restraining order; limitations:on relief afforded 

540.14. The temporary restraining order issued pursuant to 

Section 540.13 shall provide such relief as the court deems appropri

ate to protect the creditor against frustration of the enforcement 

of his claim pending a hearing pursuant to Section 540.09. In no 

event, however, shall such order deny the defendant the ability to 

use, consume, sell, or otherwise dispose of that property described 

in Section 538.01 nor deny the defendant the ability to deal with 

any other property in the ordinary course of his business. 
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§ 540.15. Attachment prior to notice and hearing; grounds and showing for 
issuance; subsequent hearing 

540.15. (a) A writ of attachment may be issued upon a judicial 

order to that effect without prior notice and hearing as required ~y 

Section 540.02 if the judge, justice, commissioner, or referee is 

satisfied that the plaintiff has shown: 

(1) That an actual risk has arisen that the debtor will conceal 

property sought to be attached or will abscond; or 

(2) That the attachment is necessary for the exercise of juris-

diction by the court; and 

(3) The probable validity of his claim; and 

(4) That the property sought to be attached is not exempt from 

attachment pursuant to Section 538.01. 

(b) A hearing to determine the probable validity of the plaintiff's 

claim and whether the property attached should be subject to attachment 

shall be set for the earliest possible date and, in no event, more than 

10 days following the service required by Section 540.16. 

(c) ~1e provisions of Sections 540.07, 540.08, and 540.09 shall 

be applicable to the hearing required by this section. 
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§ 540.16. Attachment prior to notice and hearing; service of notice for 
hearing; time limit 

540.16. (a) Where a writ of attachment is issued pursuant to 

Section 540.15, concurrently with the levy of attachment, the plain-

tiff shall serve on the defendant the papers required by Section 

540.05. 

(b) Unless the plaintiff shows that he has made the service 

required by this section within five days after the issuance of the 

writ, the writ shall be quashed and any levy thereunder shall be set 

aside. 
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§ 540.17. Application for release of attachment; proper court; undertaking; 
~ltiple defendants 

540.17. (a) A defendant whose property has been or is subject to 

being attached and who has appeared in the action may apply, upon 

reasonable notice to the plaintiff, to the court in "hich the action is 

pending, [or, if a writ of attachment is levied in another county, to 

a court in such county having jurisdiction in cases involving the amount 

specified in the writ,) for an order permitting him to file an undertak-

ing in lieu of any property which has been or is subject to being 

attached. 

(b) The application shall include a statement, executed under oath, 

describing the character of the defendant's title to the property and 

the manner in which he acquired.such title. 

(c) Before making such order, the court shall require the defendant 

to file 1,ith the court in which the application is made an undertaking 

in an amount equal to the value of the property as stated in the writ. 

Such undertaking shall be to the effect that, if the plaintiff recovers 

Judgment in the action against the defendant (by whom or in whose be-

half the undertaking is given) the defendant will pay to the plaintiff 

the value of the property released not exceeding the amount of such 

judgment against such defendant. The court shall issue such order upon 

being satisfied that a valid and sufficient undertaking has been filed. 

(d) Where an action is against more than one defendant, any defend-

ant may make such application. The filing of an undertaking by such 

defendant shall not subject him to any demand against any other defendant; 

h01,ever, the levying officer shall not be prevented thereby from 
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§ 540.17 

attaching, or be obliged to release from attachment, any property of any 

other defendant. "here two or more defendants have an interest in the same 

property, a joint application and undertaking shall be filed to secure the 

release of such property. 
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§ 540.18. Defendant's application for discharge of temporary restraining 
order or attachment issued prior to hearing; plaintiff's 
liability upon discl18rge of order or attachment 

540.18. (a) Any defendant whose property l~s been subjected to 

a temporary restraining order issued pursuant to Section 540.13 or 

attached pursuant to Section 540.15 may, upon motion and reasonable 

notice to the plaintiff, apply for the discharge of such order or 

writ on the ground that the plaintiff is not entitled thereto. 

(b) If, upon such application, the defendant shows that the 

plaintiff is not entitled to the order or writ, the court shall order 

the discharge of such order or writ and award the defendant any ac-

tual damages which the defendant has sustained by reason of the 

order or attachment, costs, and attorney's fees incurred-in obtain-

ing the discharge. If, in addition, the defendant shows that the 

attachment was fraudulently or maliciously obtained, the court may 

award punitive or exemplary damages. 
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§ 540.19. Attachment of property; duration; termination; extension 

54.0 .19. (a) Any attachment shall, unless sooner released or dis

charged, cease to be of any force or effect, and the property levied 

on shall be released from the operation of such attachment at the ex

piration of three years after the issuance of the writ of attachment 

under which said levy "laS made. 

(b) Notwithstanding subdivision (a), upon motion of the plaintiff, 

made not less than 10 or more than 60 days before the expiration of 

such period of three years and upon notice of not less than five days 

to the defendant whose property is attached, the court in which the 

action is pending may, by order filed prior to the expiration of the 

period and for good cause, extend the time of such attachment for a 

period not exceeding one year from the date on which the original 

attachment would expire. 

(c) Notice of such order shall be served upon any person holding 

property pursuant to an attachment and shall be recorded in any office 

where the writ and notice of attachment is recorded prior to the ex

piration of the period described in subdivision (a) or any extension 

thereof. 

(d) Any attachment may be extended from time to time in the 

manner herein prescribed provided that the aggregate period or periods 

of such extensions shall not exceed two years. 
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§ 540.20. Judgment for defendant; release of property and return of proceeds 

540.20. If the defendant recovers judgment against the plaintiff 

and no timely motion for vacation of judgment or for judgment notwith

standing the verdict or for a new trial is filed and served and no 

appeal is perfected and undertaking executed and filed as provided in 

Section 921 of this code, any undertaking received from the defendant 

in the action, all the proceeds of sales and money collected by the 

levying officer, and all the property attached remaining in such 

officer's hands shall be delivered to the defendant; and the court 

shall order the discharge of any attachment made in the action and the 

release of any property held thereunder. 
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§ 540.21. Post judgment continuance of attachment; increase in undertaking 

540.21. (a) At any time after entry of judgment in favor of 

the defendant and before perfection of an appeal under the provisions 

of Section 921, upon motion of the defendant, the trial court mayor

der an increase in the amount of the original undertaking on attach

ment in such amount, if any, as is justified by the detriment reason

ably to be anticipated by continuing the attachment. Unless such 

undertaking is made within 10 days after such order, the order of 

attachment shall be discharged, and the property released therefrom. 

(b) If an order increasing the undertaking is made, the amount 

of the undertaking on appeal required by Section 921 of this code 

shall be the same as the amount fixed ·by the trial court in said 

order. 

(c) Neither the pendency nor granting of a motion timely filed 

and served by the plaintiff for vacation of judgment, or for judgment 

notwithstanding the verdict or for new trial shall continue in force 

an attachment, unless an undertaking is made by the plaintiff that he 

will pay all costs and damages sustained by continuing the attachment. 

The undertaking may be included in the undertaking specified in Sec

tion 921. If not so included, the same procedure shall apply as in 

case of an undertaking pursuant to Section 921. 
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§ 540.22. Release of attachment 

540.22. (a) The levying officer shall release an attachment 

whenever he receives a written direction from" the plaintiff, or a 

certified copy of an order of the court in 1.hich the action is 

pending, discharging or dissolving the attachment or releasing 

the property. 

(b) Where the property to be released has been taken into cus

tody, it shell be delivered to the person from 1lhom it was taken. 

If such person cannot be found within the county where the property 

Has levied upon, the levying officer shall retain the property but 

give reasonable notice to such person as to where he may secure its 

possession. If, after 30 days from the giving of such notice, such 

person has not claimed the property, the levying officer shall sell 

such property in the same manner that property is sold on execution 

and deposit the proceeds, after first deducting his costs and ex

penses, in the court to abide the judgment in the action. 

(c) Where the property to be released has not been taken into 

custody, the levying officer shall release the attachment by issuing 

a writtn release addressed to the person served with the copy of the 

writ and notice and, where the writ and notice wer-e recorded, by 

recording such written release in the same office. 

(d) There shall be no liability for persons acting in conformity 

with the release of the levying officer :or for such officers releasing 

such attachments in accordance 1fith this section. 
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§ 540.23. Third party claims to attached property 

540.23. In any case where a third person claims, as his 

property, any property attached, the rules and proceedings applic

able in cases of third party claims under Section 689 shall apply. 
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§ 540.24. Sale of or receiver for attached property; proceeds; receiver's 
expenses 

540.24. (a) Whenever property is or may be attached, the 

court, upon application of either party, after reasonable notice 

to the adverse party and a showing that the interests of the 

parties will be best served thereby, may order that such property 

be sold or may appoint a receiver to take charge of, cultivate, 

care for, preserve, or sell such property. 

(b) Any sale of such property shall be made in (the same 

manner that property is sold on execution] [a commercially reason-

able manner], and the proceeds shall be deposited in the court to 

abide the judgment in the action. 

(c) Where a receiver is appointed, the court shall fix the 

fee per day of such receiver and may order the plaintiff to pay 

such fee and expenses of the receiver in advance or may direct 

that the whole or any part of such fee and expenses be paid from 

the proceeds of any sale of such property. 
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§ 540.25. Secrecy prior to return of service; request; exception 

540.25. (a) In any action described in Section 537.02, the 

clerk of the court with whom the complaint is filed, if so requested 

by plaintiff in writing at the time of filing the complaint, shall 

not make public the fact of the filing of the complaint or of any 

application for relief pursuant to this chapter until after the 

date of the hearing provided for in Section 540.03 except that, if 

no hearing is held within one year after the filing of the complaint, 

the clerk of the court with whom the complaint i~ filed shall make 

available to the public the records and documents in such action. 

(b) Notwithstanding the provisions of subdivision (a) of this 

section, the clerk of court shall make the entire file in the action 

available for inspection at any time to any party named in the com

plaint or to his attorney. 

(c) The request by plaintiff that the fact of filing of a 

complaint or application for relief not be made public may take 

the form of a notation to that effect, made by rubber stamp or 

other suitable means, at the top of the first page of the complaint 

filed with the clerk. 
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Article 5. Method of Levy; Return of Levying Officer 

§ 541.01. Writ of attachment; notice of attachment; levying officer shall 
promptly comply with writ 

541.01. (a) The "Hrit of Attachment" shall identify the defend-

ant whose property is to be attached and the property to be levied 

upon. The description of such property may be set forth in the writ 

or in a separate statement attached to and incorporated by the writ. 

(b) The "Notice of Attachment" shall inform the person who is 

served with the attachment of his rights and duties under the attach-

ment. 

(e) The writ may be directed to any sheriff or constable or 

marshal of any county in which property of the defendant described 

in the writ may be and shall require him to attach and safely keep 

such property. 

(a) The levying officer to whom the writ is directed and 

delivered shall execute the same without delay in the manner pro-

vided in this article. 
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§ 541.02. Real property in name of defendant 

541.02. Real property, or any interest therein, belonging to 

the defendant, and standing upon the records of the county in the 

name of the defendant, shall be attached, by recording with the 

recorder of the county a copy of the writ, together with a descrip

tion of the property attached, and a notice that such property is 

attached. 
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§ 541.03. Crops growing on real property in name of defendant 

541.03. Growing crops (which, until severed, shall be deemed 

personal property not capable of manual delivery), or any interest 

therein, belonging to the defendant and growing upon real property 

standing upon the records of the county in the name of the defend

ant, shall be attached by recording with the recorder of the 

county a copy of the writ, together with a description of the grow

ing crops to be attached, and of the real property upon which the 

same are growing, and a notice that such growing crops are 

attached. 
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§ 541.04. Deliverable personal property in the possession of the defendant; 
officer's demand for expenses; liability of levying officer 

541.04. (a) Personal property, capable of manual delivery, in 

the possession of the defendant, shall be attached by the levying 

officer taking such property into custody. 

(b) The plaintiff shall be required, as a prerequisite to the 

taking of such property, to deposit with the levYing officer a sum 

of money sufficient to pay the expenses of taking and keeping safely 

said property for a period not to exceed 30 days. In the event that 

further detention of the property is required, the levYing officer 

shall, from time to time, make written demand upon the plaintiff or 

his attorney for further deposits to cover estimated expenses for 

periods not cO exceed 90 days each. Such demand shall be served as 

provided in Section 1011 or by depositing such notice in 

the post office in a sealed envelope, as first-class registered mail, 

postage prepaid, addressed to the person on whom it is served at his 

last known office or place of residence. In the event that the money 

so demanded is not paid, the levYing officer shall release the prop-

erty to the defendant, in the manner provided in Section 540.22. 

(c) There shall be no liability upon the part of the levYing 

officer to take or hold personal property unless the" provisions of 

this section shall have been fully complied with. 

(d) There shall be no liability upon the part of the levYing 

officer either to the plaintiff or the defendant for loss by fire, 

theft, injury, or damage of any kind to personal property while in 

the possession of the levYing officer either in a warehouse or in the 

custody of a keeper or en route to or from a warehouse unless the 

levYing officer is negligent in his care or handling of the property. 
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§ 541.05. Personal property not capable of manual delivery in the possession 
of the defendant 

541.05. Except as provided in Section 541.03, personal property 

not capable of manual delivery and in the possession of the defendant 

shall be attached by filing with (the Office of the Secretary of State] 

[the recorder of the county in which the property is located] a copy of 

the writ, together with a description of the property attached, and a 

notice that it is attached. 
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§ 541.06. Real property in name of third party 

541.06. (a) Real property, or any interest therein, belonging 

to the defendant, standing upon the records of the county in the name 

of another person, shall be attached in the same manner as is real 

property standing upon the records of the county in the name of the 

defendant. 

(b) A copy of the writ, the description, and the notice shall 

be served upon such other person in the manner provided for the ser

vice of summons, not more than 45 days after the date of the attach

ment. If service is not completed as required by this subdivision, 

the lien of attachment shall cease at the end of the 45-day period, 

and the court, on the application of any person, shall order the 

discharge of such attachment. 

(c) The recorder must index such attachment when recorded in 

the names both of the defendant and of the person by whom the prop

erty is held or in whose name it stands of record. 
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§ 541.07. Crops growing on real property in name of third person 

541.07. (a) Growing crops (which, until severed, shall be 

deemed personal property not capable of manual delivery), or any 

interest therein, belonging to the defendsnt but growing upon real 

property standing upon the records of the county in the name of 

another person, shall be attached in the same manner as growing 

crops growing upon real property standing upon the records of the 

county in the name of the defendant are attached. 

(b) A copy of the writ, the description, and the notice shall 

be served upon such other person in the manner provided for the 

service of summons, not more than 45 days after the dste of the 

attachment. If service is not completed as required by this sub

division, the lien of attachment shall cease at the end of the 

45-dsy period, and the court, on the application of any person, shall 

order the discharge of such attachment. 

(c) The recorder must index such attachment when recorded in 

the names of both the defendant and of the person by whom the real 

property is held or in whose name it stands on the record. 
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§ 541.08. Personal property in the possession of third party; removal on 
demand of third party; liability of third party; third party's 
branch offices 

541.08. (a) Except as otherwise provided in Sections 541.09, 

541.10, and 541.11, personal property, belonging to the defendant but 

in the possession of another person, including debts and credits owing 

to the defendant by such third person, shall be attached by personally 

serving upon such person a copy of the writ, together with a descrip-

tion of the property attached, and a notice that the personal property 

in his possession, belonging to the defendant, is attached. 

(b) Upon the demand of such third person, the levying officer 

shall take into custody any personal property capable of manual delivery. 

In such case, the levying officer shall make demand on the plaintiff 

for expenses in the manner provided in Section 541.04. In the event 

that the money so demanded is not paid, the levying officer shall 

release the property to the person from whom it was taken in the 

manner provided in Section 540.22. 

(c) Any person having in his possession, or under his control, 

any credit or other personal property belonging to the defendant or 

owing any debt to the defendant at the time of service upon him of 

a copy of the writ and notice, who does not deliver such property 

or pay over such credit or debt to the levying officer shall be 

liable to the plaintiff for the amount of such credit, property, or 

debt until the attachment is released or discharged or any judgment 

recovered by the plaintiff be satisfied. 

(d) l/here the third person is any one of the financial insti-

tutions described in subdivision (e) and maintains branch offices, 
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§ 541.08 

the copy of the writ, the description, and the notice shall be 

served at the office or branch thereof at which the account 

evidencing the indebtedness to the defendant is carried or at 

which the financial institution has credits or other personal 

property belonging to the defendant in its possession. No attach

ment shall be effective as to any debt owing by such financial in

stitution if the account evidencing such indebtedness is carried 

at an office or branch thereof not so served or as to any credits 

or other personal property in its possession or under its control 

at any office or branch thereof not so served. 

(e) The financial institutions referred to in subdivision (d) 

are: 

(1) Banks; 

(2) Savings and loan associations; 

(3) Title insurance companies or underwritten title companies 

(as defined in Section 12402 of the Insurance Code); and 

(4) Industrial loan companies (as defined in Section 18003 of 

the Financial Code). 

-45-



§ 541.09. Levy on bank account, savings and loan association share or certi
ficate, or property in safe deposit box not wholly in name of 
defendant; 40nliability of bank, trust company, savings and loan 
association, or safe deposit corporation 

541.09. (a) The provisions of this section shall apply where the 

following personal property is sought to be attached: 

(1) Any bank account, or interest therein, not standing in the 

name of the defendant alone; 

(2) Any savings and loan association share, investment certifi-

cate, or account, or interest therein, not standing in the name of the 

defendant alone; or 

(3) Property in a safe deposit vault or box maintained by a hank, 

trust company, savings and loan association, or other corporation 

authorized and empowered to conduct a safe deposit business and rented 

by it to a person other than a defendant. 

(b) Prior to levy, the plaintiff shall provide an undertaking in 

an amount not less than twice the amount of the plaintiff's claim. 

Such undertaking shall indemnify any person, other than the defendant 

whose interest is sought to be attached, who is rightfully entitled 

to the property (which person need not be named specifically in said 

undertaking but may be referred to generally in the same manner as in 

this sentence), against actual damage by reason of the taking or 

holding of the property and assuring to such person the return of the 

property to him upon proof of his right thereto. 

(cl While the attachment is in force, no bank, trust company, 

savings and loan association, or safe deposit corporation shall be 

liable to any person by reason of: 
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§ 541.09 

(1) Its compliance with the levy; 

(2) The nonpayment of any check or other order for the payment 

of money drawn or presented against the account or other credit; 

(3) The refusal to pay any withdrawal in respect of the share, 

investment certificate, or account; 

(4) The removal, pursuant to the levy, of any of the contents of 

the safe deposit vault or box; 

(5) The refusal to permit access to the safe deposit vault or 

box by the renter thereof. 

(d) Before giving access to any safe deposit vault or box, the 

bank, trust company, savings and loan association, or safe deposit 

corporation may demand payment to it of all costs and expenses of 

opening the safe deposit vault or box and all costs and expenses of 

repairing any damage to the safe deposit vault or box caused by the 

opening thereof. 

-~-



§ 541.10. Interest in estate of decedent 

541.10. (a) The interest of a defendant in personal property 

belonging to the estate of a decedent, whether as heir, legatee or 

devisee, shall be attached by serving the personal representative of 

the decedent ;rith a copy of the \{rit together "ith a description of 

the property attached, and a notice that the interest is attached. 

A copy of the \{rit and of the notice shall also be filed in the office 

of the clerk of the court in "hich the estate is being administered 

and the personal representative shall report such attachment to the 

court when any petition for distribution is filed. 

(b) Such attachment shall not impair the powers of the repre

sentative over the property for the purposes of administration. 

(c) In the decree made upon any petition for distribution, dis

tribution shall be ordered to the defendant, but delivery of the 

property shall be ordered to the officer making the levy subject to 

the claim of the defendant or any person claiming under him. The 

property shall not be delivered to the officer making the levy until 

the decree distributing the interest has become final. 
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§ 541.11. Judgments ouing to the defendant as a judgment creditor 

541.11. Any judgment owing to the defendant shall be attached 

by filing a copy of the vrit and a notice that amounts owing on the 

judgment to the defendant are attached in the action from which the 

judgment arose and by serving a copy of the writ and notice upon the 

judgment debtor in such action. 
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§ 541.12. Return of writ 

541.12. The levying officer shall return the writ to the clerk 

of the court from whom the >Trit issued «ith a certificate of his 

proceedings endorsed thereon or attached thereto. Such return shall 

be made promptly after service and in no event later than 30 days 

after the officer receives the writ. 
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§ 541.13. Inventory; memorandum; time limit 

541.13. (a) The levying officer shall make a full inventory of 

any property attached and return such inventory with the writ. 

(b) Except as to property taken into custody pursuant to sub

division (b) of Section 541.08, as to debts, credits, or other per

sonal property not in the possession of the defendant, the levying 

officer shall request, at the time of service, the party owing the 

debt or having the credit or other personal property belonging to 

the defendant to give him a memorandum stating the amount and descrip

tion of the property levied upon within 10 days after such service. 

If such memorandum is refused, the levying officer shall return the 

fact of such refusal with the writ. 

(c) A party refusing to give the memorandum within the time 

specified may be required to pay the costs of any proceedings taken 

for the purpose of obtaining information respecting the amounts and 

description of such debts or credits or other personal property. 
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§ 541.14. Execution of commercial paper by levying officer 

541.14. (a) When a check, draft, money order, or other order for 

the withdrawal of money from a banking corporation or association, or 

the United states, or any state or public entity within any state, 

payable to the defendant on demand, comes into the possession of a 

levying officer under a writ of attachment, the officer shall promptly 

endorse the same and present it for payment. 

(b) The levying officer shall endorse the check, draft, money 

order, or other order by writing the name of the defendant thereon 

and the name and official title of the levying officer and giving the 

title of the court and the cause in which the writ was issued. Such 

endorsement shall constitute a valid endorsement. No banking corpora

tion or association or public entity on which the check, draft, money 

orde~ or other order is drawn shall incur any liability to any person, 

firm, or corporation by reason of paying to the officer the check, 

draft, money order, or other order by reason of such endorsement. No 

levying officer shall incur any liability by reason of his endorsing, 

presenting, and obtaining payment of the check, draft, money order, or 

other order. The funds or credit resulting from the payment of the 

check, draft, money order, or other order shall be held by the levying 

officer subject to the levy of the writ of attachment. 

(c) If it appear from the face of the check, draft, money order, 

or other order that the same has been tendered to the defendant in 

satisfaction of a claim or demand and endorsement thereof shall be 

considered a release and satisfaction by defendant of such claim or 

demand, the officer making the levy shall not endorse the check, draft, 
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money order, or other order unless the defendant shall first endorse 

the same to the officer making the levy. If the defendant shall not 

endorse the check, draft, money order, or other order to the officer 

making the levy, the officer shall hold such check, draft, money order, 

or other order subject to the levy and shall incur no liability to the 

defendant or to any other person, firm, or corporation for delay in 

presentment of the same for payment. 
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§ 541.15. Lien of attachment; effective date; exception 

541.15. (a) The lien of attachment on real property and on growing 

crops becomes effective upon the date of recording pursuant to this ar

ticle. 

(b) The lien of attachment on personal property capable of manual 

delivery and in the possession of the defendant becomes effective on the 

date the levying officer takes custody of such property. 

(c) The lien of attachment on personal property, other than grow

ing crops, not capable of manual delivery and in the possession of the 

defendant becomes effective upon the date of filing pursuant to Section 

541.05. 

(d) The lien of attachment on personal property in the possession 

of a person other than the defendant becomes effective upon the date of 

service pursuant to Sections 541.08, 541.10, and 541.11. 

(e) Notwithstanding subdivisions (a) through (d) of this section, 

where a temporary restraining order has been issued pursuant to Section 

540.13, any lien of attachment subsequently acquired on property subject 

to such an order shall, as to any other levy of attachment or execution, 

relate back to the date of service of such order. 
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Article 6. Examination of Defendant or Third 

Party Indebted to Defendant 

§ 542.01. Defendant o~ third party indebted to defendant or possessing or 
contrOlling property or credits of defendant; examination 

542.01. (a) The defendant, or any person owing debts to the de-

fendant, or having in his possession or under his control, any credits 

or other personal property belonging to the defendant, may be required 

to appear before a judge, justice, or a commissioner or referee appointed 

by the court, and be examined on oath regarding such property. 

(b) The judge, justice, commisSioner, or referee may, after such 

examination, order that property belonging to the defendant be attached 

in the manner and under the conditions provided by this chapter. 

(c) If the defendant or other person ordered to appear pursuant 

to this section fails to do so, and if the order requiring his appear-

ance has been served by a sheriff, constable, marshal, or some person 

specially appointed by the court in the order, the judge, justice, 

commissioner, or referee may, pursuant to a warrant, have such defendant 

or other person brought before the court to answer for such failure to 

appear. 
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§ 542.02. Examination; attendance of persons outside county; l50-mile limit 

542.02. No person shall be required to appear pursuant to Section 

542.01 outside of the county in which he resides or in which he has a 

place of business unless the distance to the place of hearing is less 

than 150 miles from his place of residence or place of business. 



§ 542.03. Order for examination of defendant or third person outside county 
of residence or place of business 

542.03. (a) When the defendant or third person does not reside 

or have a place of business in the county where the action is pending, 

an order for his examination, authorized by Section 542.01, may be 

made by any judge, justice, commissioner, or referee of a court of 

similar jurisdiction of the county where the defendant or third person 

resides or has a place of business or, if no court of similar jurisdic-

tion is in the county, by a court of higher jurisdiction therein, upon 

filing with the clerk of the court a certified copy of the complaint in 

the pending action and an affidavit showing the existence of the facts 

required to be shown herein. 

(b) The fee for filing pursuant to this section shall be four 

dollars ($4) when filing is in a municipal court and five dollars ($5) 

when filing is in a superior court. 



§ 542.04. Witnesses; compelling appearance; testimony 

542.04. In any proceeding for the examination of a defendant 

or third person under this article, witnesses may be required to 

appear and testify in the same manner as upon the trial of an 

issue. 
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§ 684.2 (added). Satisfaction of jUdgment from attached property; proceeds of 
perishable property sold, debts or credits collected; sales 
under execution; notices; delivery of balance 

Sec. Section 684.2 is added to the Code of Civil Procedure, to 

read: 

684.2. Where an attachment has previously been issued and judgment 

is recovered by the plaintiff, the sheriff, constable, or marshal shall 

satisfy the same out of any property attached by him which is still sub-

ject to such attachment: 

(a) First, by paying to the plaintiff the proceeds of all sales of 

perishable property sold by him, or of any debts or credits collected by 

him, or so much as shall be necessary to satisfy the judgment; 

(b) If any balance remain due and an execution shall have been is-

suied on the judgment, he shall sell under the execution so much of the 

property, real or personal, as may be necessary to satisfy the balance 

if enough for that purpose remain in his hands. Notices of the sales 

shall be given and the sales conducted as in other cases of sales on 

execution. If, after selling the property attached by him remaining in 

his hands, deducting his fees, and applying the proceeds, together with 

the proceeds of any debts or credits collected by him, to the payment of 

the judgment, any balance shall remain due, the sheriff, constable, or 

marshal must proceed to collect such balance as upon an execution in other 

cases. 

(c) Whenever the judgment shall have been paid, the sheriff, 

constable, or'marshal shall deliver over to the defendant the 

attached property remaining in his hands and any proceeds of the property 

attached unapplied on the judgment. 

Comment. Section 684.2 combines the substance of former Sections 550 

and 551. 

-59-



§ 689 (amended). Third party claims; release; undertaking by 
plaintiff; justification of sureties; sufficiency of 
undertaking; appraisal of property; liability of officerj 
hearing; notices; continuance; protective orders; Jury 
trial; appeals 

Sec. Section 689 of the Code of Civil Procedure 

is amended to read: 

_ _ ""_d "---;;:.---;;;;c.-",--" -=.c..::;c:..::.....:~ 

r Whert;\ 'k~~tible:;:;;->f.!ftMl!:iblelf!eI88~"',property levied on, whether or 
~ not it tiC in the actual possession of the levying officer, is claimed by 

a third p~rson as his property by a written claim verified by his oath 
or that of his agent, setting out the reasonable value thereof, his title 
llnd right to the possession thereof and delivered, together with a 
copy thereof, to the officer making the levy, such officer must release 
the property and the levy wlless the plaintiff, or the person in whose 
favor the "'Tit runs, within five days after \nitten demand by such 
officer, made by registered 01' certified mail within five days after 
heing served with slIch verified claim, gives such officer an. under-
taking executed by at least two good and sufficient sureties, in a 
sum equal to double the value of the property levied upon. " 

Such undertaking shall be made in favor of and shall indemnify 
such third person against loss, liability, damages, costs and counsel 
fees, by reason of such levy or such seizing, taking, collecting, with· 
holding, or sale of such property by such officer; provided, however, 
that where the property levied upon is required by law to be reg
istered or recorded in the name of the owner and it appears that at 
the time of the levy the defendant or .iudgment debtor was the reg
istered or record owner of such property and the plaintiff, or the 
person in whose favor the writ runs, caused the levy to be made and 
maintained in good raiUl, and in reliance upon such registered or rec
ord ownership, there shall be no liability thereunder to the third 
person by the plaintiff, or the person in whose favor the writ runs, 
or his sureties, or the levying officer. 

Exceptions to the sufficiency of the sureties and their ~ustifi-
catiop may be had and taken in the _ manner IIlHJPE)"aR~ 
~~t.- j If they, or others in their place, fail to justif 
at the time and place appointed, such officer must release the prop
erty and the levy; provided, however, that if no exception is taken 
within five days after notice of receipt of the undertaking, the third 
person shall be deemed to have" waived any and all objections to 
the sufficiency of the sureties. 

I{ objection be made to such undertaking, by such third person, 
on the ground that the amount thereof is not suffici_ent, or if for any 
reason it becomes necessary to ascertain the value of the property in
volved, the property involved may be appraised by one or !)Jore dis
interested persons, appointed for that purpose by the court in which 
the action Is pending or from which the writ issued, or by a judge 
thereof. or the court or judge may direct a hearing to determine the 
value of such property. 

If, upon such appraisal or hearing, the court or judge finds that 
the undertaking given is not sufficient, an order shall be made fixing 
the amount of such undertaking, and within five days thereafter an 
undertaking in the amount so fixed may be given in the same fonn 
and manner and with the same effect as the original. 
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The officer making the levy may demand and exact the under
taking herein provided for notwithstanding any defect, infonnality 
or insufficiency of the verified claim delivered to him. Such officer 
shall not be liable for damages to any such third person for th e levy 
upon, or the collection, taking, keeping or sale of such property if no 
claim is delivered as herein provided, nor, in any event, shall such 
officer be liable for the levy upon, or the holding, release or other dis
position of such property in accordance with the provisions of this 
section. 

If such wldertaking be given, the kvy shall continue and such 
officer shall retain any property in his possession for the purPose's of 
the levy under the writ; provided, however, that if an undertaking be 
given under the provisions of Section 710b of this cod(', such proper
ty and the levy shall be released. 

Whenever a verified third party claim is delivered to the officer 
as herein provided, UJlon levy of execution or attachment (whether 
any undertaking hereinabove mentioned be given or not), the pl~in
tiff, or the person in whose favor the writ rmlS, the third pnrty claim· 
ant, or anyone or more joint third party claimants, shall be PH

titled to a hearing in the court in which the action is pending or fl'(;m 
which the writ issued for the purpose of determininC( title to the prop
erty in questinn. Such hearing must be granted by the said court 
upon petition therefor, which must be filed within 15 days after the 
delivery of the third party claim to the officer. Such hearing must 
be had within 20 days from the fUing of such petition, unless con· 
tinued as herein provided. Ten days' notice of such hearing must 
be given to the officer, to the plaintiff or the person in whose favor 
the writ runs, and to the third party claimant, or their attorneys, 
which notice must specify that the hearing is for the purpose of de
tennining title to the property in question; provided; that no such 
notice need to be given to the party filing the petition. The court 
may continue the hearing beyond the said 2O-day period, but good 
cause must be, shown for any such continuance. Whenever the peti
tion for such hearing is filed by the third party claimant, or by any 
one or more joint third party claimants, neither such petition nor 
Pl'O<'eedings pursuant thereto may be dismissed without consent of 
the plaintiff or the person in whose favor the writ runs. The court 
may order the sale of any perishable property held by such officer 
and direct the disposition of the proceeds of such sale. The court 
may, by order, stay execution sale, or forbid a transfer or other dis
position of the property involved, until the proceedings for the de· 
termination of such title can be commenced and prosecuted to termi. 
nation, and may require, as a condition of such order, such bond as 
the court may'deem necessary. Such orders may be modifIed or va
cated by the judge granting the same, or by the court in which the 
proceeding Is pending, at any time prior to the termination of such 
proceedings, upon sueh terms as may be just. At the hearing had 
for the purpose of determining title, the third party claimant shall 
have the burden of the proof. The third party claim delivered to 
the officer shall be filed by him with the court and shall constitute 
the pleading of such third party claimant, subject to the power of 
the court to pennit an amendment in the interest of justice, and it 
shalI be deemed controverted by the plaintiff or other person in whose 
favor the writ runs. Nothing herein contained shall be construed 
to deprive anybody of the right to a jury trial in any case where, by 
the Constitution, such rIght is given, but a jury trial shall be waived 
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in any such case in like manner as in the trial of an action. No 
. findings shall be required in any proceedings under this section. At 
the conclusion of the hearing the court shall gi ve judgment deter
mining the title to the property in question, which shall be conclusive 
as to the right of the plaintiff, or other person in whose favor the VlTit 
runs, to have said property levied upon, taken, or held, by the officer 
and to subject said property to payment or other satisfaction of his 
judgment. In such judgment the court may make all proper orders 
for the dispOsition of such property or the proceeds therC6f. If the 
property or levy shall have been released by the officer for want of 
an undertaking, and final judgment shall go for the plaintiff or other 
person in whose favor the writ runs, the officer shall retake or levy 
upon the property on such writ if the writ is stilJ in his hands, or if 
the writ shall have been returned, another writ may be issued on 

. which the officer may take or otherwise levy upon such property. 
An appeal lies from any judgment determining title under this section, 
such appeal to be taken in the manner provided forappeais from 
the court in which such proceeding is had . . ' 



§ 690 (conf'orming amendment) 

Sec. Section 690 of' the Code of Civil. Procedure 

i8 amended to read: 

~ 
(-a) Except 811 otherwise Bpecifieany provided, the property mentioned. In 

Sectlona 690.1 to 690.29, incluaive, ia exempt from execution _lit' -Mtl't IRt, 
when claim for exemption i8 made to the BBme by the judgment debtor __ 
.ef ...... t as hereinafter in Section 690.50 provided. 

(b) Whenever it 18 specifically provided in Sectlona 690.1 to 690.29, in· 
clueive, thet tbe fmnr of a claim at exemption ia not required, the property 
80 mentioned in each such section ahaIl not be eubjeet to levy of ~ 
_t 8P eueution in any manner. -,. 

(e) As ueed ill Seetions 690.1 to 690.29. IneluBIve, "debtor" mealls debtor • 
.claimant, daf.eadl'Rt, alGl1 &,'"o_Rl, or judrment debtor. 

(d) M uaed in Sectiollll 690.1 to 690.29, inclu&ive. "ereditor" mea1l8 the 
plaintiff or the penon ill whose favor the writ rune: 

COIIIIIent. . Section 690 18 amended to delete the reference to 

exemptions from attachlllent. SUch exemptions are now covered in 

Article 2 (cOllllleDcing with Section 538.01) of Chapter 401' Title 7 

of this part. 
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§ 690.4 (conf'orming amendment) . 

Sec. Section 690.4 of the Code of' Civil Procedure 

is amended to read: 

690.4. To the IWIximum aggregate ,aetual cash value of two 
th8usand five hundred dolllU'S ($2,500), over and above all 
liens and enOUln braneea on such itema st the time of any levy . 
of " • .alBe,!' 8P execution thereon, anyeombination ot the 
following: tools, implement&, instrUlnents, imiforms, furnjah. 
ings, boob, equipment, OIl/l commercial fiahiug boat and net, 
one commercial motor vehicle reasonably l1eCesaUy to and ac
tually used in a commercial activity, and other personal pr0p
erty ordinarily and reasonably necessary to, and personally 
owned and used by, the debtor exclusively in the exercise of 
the trade, calling, or profession by which he earns his liveli
hood. 

Ccaaent. Section 690.4 1s amended to delete the reference 

to exellption from attachment. COIIIPIIl"e Section 538.02(b). 
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§ 690.6 (amended). Exempt ions j earnings 

Sec. Section 690.6 of the Code 01: Civil Proeedln'e 

is amended to read: 

690.6 (ft) E teef:lit ... ,Fsvi&e8 is SeeiieR 11489 sf eke 
Ylelfme atuJ btafttua8ft8 CeEle. all Bf the earrHftgs 6r the 
deht8P ~eeei. ett MP his p8f8M1iei M,to'iee.lhaQ he eempt fl eion 
Ie". .f attaef}R1ent y;tMtstit Aliftg a el.lm rer eXCIhptioll 11:9 

P[liW;~_.itt Seetisn 899.69. 

f.~ 

·.i.!~.2."One-half or such greater portiori as is allowed by 
statute of the United States, of the earnings of the debtor 
received for his personal services rendered at any time within 
30 days next preceding the date of a withholding by the 
employer under Section 682.3, shall be exempt frOnl 
execution without filing a claim for exemption as provided in 
Section 690.50. 

~.~ 

·ill All earnings of the debtor reCeived for his personal 
services rendered at any time within 30 days next preceding 
the levy of execution, if necessary for the use of the debtor'. 
family residing in this state and supported in whole or in part 
by the debtor, unless the debts are: 

(1) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any 
, employee or former emplo~'ee of the debtor. 

flll~ 

hlThe court shall dete~mine the priority and division of 
payment among all of the creditors of a debtor who have 
levied an execution upon nonexempt earnings upon such 
basis as isju.t and eqUitable . 

. ~.~ 

hlAny creditor. upon motion, ~an be 'e~titled to a 
hearing in the court in which the actiOn IS pendmg ~r from 

. which the writ issued for the purpose of dete~mlng the 
priority and division of payment among all the cred.tors ofthe 
debtor who have levied an execution upon nonexempt 

. earnings pursuant to this section. 

COIIIIIlent. Section 690.6 is amended to delete the exemption pro

vision re1.ating to attachment. This provision 1s superseded b,y Sec-

tion 538.01(a). 

~: A double Joinder prOVision will be necessary. 

• 



( 
....... -. 

§ 690.7 (repealed) 

Sec. Section 690.7 of the Code of Civil Procedure 

18 repealed. 

c;;9·'i· 
o • (8) Ta Ute IR&:!liaU1Rl aggregate '-alae &f eRe titstl8ltaEl dbllttu f$l t 999), 

SHY 9gabiAltig~ of tbtii fgUgnrjPfi' 'l8\riJifi QQPolit& is, a.res ~p etlter' 
o lW89YRta iR, SF ShaF.:!! 9f steak 91, MY stiaie 8~ fedelal savings add han 
BABaeiatisR j "1Wt,..iB:Ii diiJlifP.itili" 8Aan iRshuie ~'jR';e8tlBeB' eel1ifieeks,r ami 
.. :dtdifbttt.lJHle shares" liB aei'iAE!ti i& i-eeti9R 59i1 Bas i9&:l 8t the FiBalleiel 
batie, resJleeti; ely. 

(it) SlieR eJUHRptiBJi ~8t feFtk ia BlllJdir;isieR (a) shan Be & ft'lMimtuft 
or cpo ttlQURiAQ dgUaA ($l,QQO) pap peF'88R, wheiher the tmn.del of the 
property be iOJ'antQ or cOAlAmllity 

COIIIIIIent. Section. 690.7 is superseded by new Section 690.7. 

See the CCllllllent to taat section. 
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§ 690.7 (added). Deposit account; exemwtion from execution 

Sec. Section 690.7 is added to the Code of Civil Procedure, 

to read: 

690.7. [Here'we will pick up latest version of the ~la.reeB' 

Earnings Protection Law.] 

Note: A double joinder provision will be necessary. 
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$ 690.18 (amended). Exemptions; pubUc and private pension, retirement, 
disability, or death benefits; vacation credits 

Sec. Section 690.18 of the Code of Civil Procedure.is 

&llended to read: 

690.18, (a) All mnney received bY-Rny person, a resident 
of the state, a.c:: a pension, or as an ahnuity or retirement or· 
difillbitity or death or other benefit, or a. a ""turn of contribu. 
tions an,l inte"est thereon, from the rnited States government, 
or from the state, or any eounty •. city, or city and COWlty, or 
other politi".! subdivi,ion of the state, or any public trust, or 
public corporation, or frOID the governing body of any of them, 
or from any public board or boards, or from any retirement, 
disability, or annuity s~"'tem established by any of them pur· 
suant to s!stute, whether the fIIlme shall be in the aetnal 
possession of such pensioner or beneficiary, or deposited by 
him. 

(b) All money held, eontroJled, odn process of distribntion 
by the state, or a city, city and connly, county, or other pI). 
litical subdivision of the state, or any public trust or public 
corporation, or the governing body of any of them, or by any 
public board or boards, derived from t.he contributions by the 
state or such city, CQunty, city and county, or other political 
subdivision, or such public trnat, public corporation, governing 
body, or pnblie board or boards, or by any officer or employee 
thereof, for retirement or pension purposes or the payment of 
disability, death, or other benefits, or the payment of benefits 
payable to, or the reimbursement of benefits paid to, employees 
thereof under the provisions of the Unemployment Insurance 
Code, and all rigbts and benefits accrued or accruing to any 
person under any system established pursnant to statute by 
the state, city, city and county, county, or other political snb
division of the state, or any public trnst or public corporation 
for retirement, annuity, or pension purposes or payment of 
disability or death benefita, and all vacation credits aecumu
lated by a state employee punnant to the provisions of Sootion 

_ 18050 of the Government Code, or any other pnbU. employee 
pursuant to any law for the Reeurou latian of va.a tion credits 
applicable to such employee. Snch moneys, benefita, and cred· 
its &ball be e:xempt without filing a claim of exemption as pro
vided in Section 690.50. 

(c) All money held, controlled, or in process of di.tribn tion 
-by any private retirement plan, inclnding, but not limited to, 
union retirement plana, or any profit-sharing plan designed 
and used for retirement purposes, or the payment of benefits 
&8 an annnity, pension, retirement allowance, disability pay
ment or death benefit from such retirement or profit·sharing 
plans, and all eontribntions and interest thereon returned to 
any member of any such retirement or profit-sharing plan, are 
exempt from aecntion, ftt!treft!l!iEBtI, &1 14fBiSflhLtftti itt &'" 
lsaaL lifit.e, ,r&eeeaiBI'. 'Phis 8tle.ai. ieiMt altai) Bet ftl'Pb" M 6ft, .aBe,. heli itt aa, fctiretUCIlt: ,regild,," <:Maislisitcd pt'" 
a .. tI ,. the fe~el'ftl ~'SeJi Em,ls, eil lutii.hltlo18 'ilt. 1tet:ire 
B!LeB. :&:ie' ., 19i8u (P.L. SCI tt9g t 7i Skit;. 8Q9), Hal 19 aay 
Jft6Be,a I'eeeiwli i:t!o &By ftJ8BBtf It) fl€I88UEI frem ftll1 !JI:teIt I'e 
Ml smElli prOI! lltll 88 eaM:ltlMltei . ..L 
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§ 690 .18 

(d) Nothing in this section limits the applicability of any 

exesetion otherwise provided by statute. 

Comment. Subdivision (c) of Section 690.18 formerly excluded Keogh 

Act plans from the exemption provided by this section. Such exclusion 

conflicted with the exemption provided such plans under Sections 28002 

and 28005 of the Corporations Code. The conflict has been resolved by 

deletion of the reference to Keogh Act plans from Section 690.18. The 

reference to attachment in subdivision (c) has been deleted as unneces

sary. See Section 538.02(d). 

Subdivision (d) has been added to make clear that this section is 

not the exclusive source of exemptions for retirement funds. See,.!!..:!!., 

Corp. Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System); 

Govt. Code § 21201 (State Employees' Retirement Law). 

Note: A double Joinder provision will be necessary. 
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§ 690.21. (conforming e.mendMnt) 

Sec. Section 690.21 of the Code of Civil Procedure 

is amended to read: 

690.21. The funds of any person confined in any prison or 
facility lll)der the jurisdiction of the Department of Corre<:
tiona or the Youth Authority or confined in any county ·or 
city jail, road camp, industrial farm, or other local correc. 
tional facility, held in trust for him, or to his credit, in an 
inmate's trust account or aimilar account by the ltat&, 
county, or city, or any agency thereof, not to exceed the sum of 
forty dollars ($40), ahan be exempt from ",_th em i .. exe
cution without :filing a claim for exemption as provided in 
Section 690.50. 

Caament. Section 690.21 is amended to d.elete the unnecesBar:y 

reference to attacbment. Such an exemption is nov provided b;y Sec-

tioo 538.01(13) •. 
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§ 690.24 (conf'ormillg amendment) 

Sec. Section 69Q.2/t of the ('ode of Cj,vil Procedure is 

amended to read: 

690.24. All lots of land, not. e::reeeding a,~e·qllart.er of an 
acre in rue, owned, '1lled, cr occupied by lilly person, or by an:t 
person in joint tenan~y or waney in oommc'.J. wit.!! any other 
person or persono, in any graveyard, cem~ry, or "ther placs , 
for the 801. purpose of huryi:.lg ft.· dead, t~cther with the 
railing or feneu,g enclosing the llame, !Il"] all graveaton~ 
tombstones, monuments, and other appropriate unprovementl 
therolOD ereeted, are exempt from levy alld forced ule by vir, 
tue of any writ, order, judr:nent, or deeree, or by any logy 
process wb atever. In caBell of religioUR or. benevolent lIIISOCi4-
tion. Dr corporations, the amount of land 80 exempt may ex· 
tend to not exceeding tv"~ acres. . 

Not more than one lot owned, Il'k,d, or O<'-cupied by any gUM 
person or by lIDy person iu joint tenaney or tenAney in com. 
man with lIDy other person or persons or such It88Oci&tion or 
eorporllti~n in anyone cemetery, graveyard or other place ill 
exempted by this teetion, 

This section does not appl.v to land held by any person or 
pel'8ODS, assoeidion, or corporation for the purpose of we or 
disposition as buriallo!.l <»' othGrWise. 

No property' dedicated as & cemete17 by a cemetery au
thority shan be subject to execution er at*lIfttel1t because ot 
debts due from an individUlll owner of an interment plot. 

All money payable or to beeome payable as the pnnhase 
price or on aecount of the purehase price of unused cemetery 
lands, or lands frnm whieball remains have been removed, ill 
not subjoot to &!ta.ilf.mil e~ execution if used for the purpoee 
enumerntd in Seetion 7925 of the Health and Safety Code. 

Comment _ Section 690.24 is amended to delete the unnecessary 

references to attachment. Such an exemption is now provided by 

Section 538.02(d). 
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§ 690.50 (lIDU!nded). 
releasej 
appeal 

Sec. 

Exemptions; af'f'idavita and cOUDter-aft1dav1ts; 
hearing; custody and disposition of property; 

Section 69(1,50 of the Code of Civil Procedure 

1s amended to read: 

690.50.' (a) U the property mentioned in Sections 690.1 . 
to 6SO.29, inclusive, &hall be levied upon under I writ of....... a 
U.IoIII:_ e. excution, tho .!eleadlll!lt M' judgment debtor 
(herem .el8l"feti '8 U II.the deet&l'H), in order to avail himw 
Ie!f of his exemplion rights aa to Buell property, shall within 
10'daya from the date Buch property was levied upon deliver 
to the levying 01llcer an o1!Idavit of himself ~ hiB agent, to. 
gethel- with a copy thereof, alleging that the property levied 
upon, identifying it, is ~'."(lPt, specifying the section or lie(!. 

tioDa of this code on which he relies for his claim to exemp-
tion, and an faeta necesaary to sup~t his claim, and also 
ltating therein his addreea within this ltate for the purpose 
of permitting service by mail upon him of the counterafl1-
davit aud any notice of the motion herein provided. . 

(h) Forthwith upon reeeiYing the a1lldavit of exemption, 
the levying o1IIcer eball one upon the plaintiff Or the person 
in whole fAvor the writ runs (herein referred to as "the cred
itor"), either penonally or by mail, a copy of the a1!Idavit 
of aemption, together with a writing, signed by the levying 
ofticer, ltating that the claim to exemption haa been received 
and that the o1IIcer will releaee the property unlelS he re
ceives from the creditor a counteroffidavit within five days 
after service of aueh writing. 

(e) If the creditor desires to contest the claim to exemption, 
he shall, within such period of fi ';e days, file with the levying 
o1IIcer a eounteramdavit alleging that the property is uot ex
empt within the meaning of the section or se~.tions of thil 
code relied upon. or if the claim to exemption be based on 
Sections 690.2, 690.3, 690.4, 690.6, alleging that the value of 
the property claimed to be exempt is in excess of the value 
stated in the applioable section or seetions, together with proof 
of service of a eopy of such counterdildavit upon the debtor. 

(d) If no such coun teraffidavit, with such proof of &ems, 
is 80 filed with the levYing officer within the time allowed, the 
officer ehall forthwith releaae the property. 

(e) If such cotlllteraffidavit, with snch proof of service, ill 
80 filed, either the creditor or the debtor eball be entit1ad to 
& hearing in the court itt ij,hieh the aet:ie is f'etuliat El, from 
wbich the writ issued for the purpose of determining the claim 
to exemption, the priority or diviaion of payment between 
one or more crcdito1:1! froo. nonext::npt earnings under the 
provisions of ~on 690.6 or the value of the property 
claimed to be exempt. Sueh hearing shall be granted by the 
court upon motion of either party made within five days after 
the counteramdavit is filed with the levying officer, and such 
bearing must be had within 15 days from the date of the 
making of IUch motion unless oontinued by the court for good 
cause. The party making the motion for hearing shan live 
not less than five days' notice in writing of BUell hearing to 
the levying of6cer and to the other party, and apeeify therein 
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that the hearing is for tbe purpose of det_ining the elaim 
to exemption. The notice may be of moti()n or of hearing and 
upon the filing of the notice with the clerk of court, the motion 
is deemed made. 

(f) If neither party makes II11Ch motion within the time 
allowed, or if tbe levying olllee? .hall not have been served 
with a copy of tbe notice of boaring within 10 days after the , 
filing of tbe counterallldavit, the levying olllcer shall forthwith 
release the property to the debtor. ' ' 

(g) At any time wbile the proceedings are pending, llpon 
motion of either party or upon its own motion, the court may 
(1) order the sale of any perishable property held by web 
olllcer and direct disposition of the proceede ()f such sale, and 
(2.) make such otber orders !Ill may be proper under the par. 
ticular circumstRnces of the case. Any orders 80 made may be 
modified or vacated by the' court or judge granting the same, 
or by the conrt in which the proceedings are pending, at any 
time during the pendency of the proeedings, upon sueh termI 
as may be jWlt. 

(h) The levying ollleer in all eases shalI retain phyaieal 
possession of the property levied upon if it is eapable of 
physical possession, or in the ease of property not capable of 
physical possession. the levy !!hall remain in full foree and 
effect, pending the IInal determination of the claim to exemp
tion. However, no sale under execution shall be had prior to 
sueh final determination unless an order of the court hearing 
tbe claim for exemption shall so provide. 

(i) At Buch hearing, the party claiming the exemption shall, 
have the burden of proof. The a1IIdavits aud connterallldavits 
sball be filed by the levying oIIleer with the court and shall 
constitute the pleadings, subject to the power of the court to 
permit an amendment in the interests cf justice. The allldavit 
of exemption shall be deemed controverted hy the counter. 
affidavit and both shall be received in evidence. Nothing herein 
sball be construed to deprive anyone of the right to a jury 

• trial in any cue where, by the Constitution, such right is 
given, but a jury trial may be waived in any such case in like 
manner as in the trial of an action. No findings !!hall be reo 
quired in a proceeding under this section. When the hearing 
is before the court sitting witbout a jury, ,and no evidence 
other than the allldavit and counterallldavit i. offered, the 

. court, if aatietied that snllloient fllCts are !!hown thereby, ma,. 
make its determination thereon. Otherwise, it sball order the 
hearing continued for the prodUction of other evidence, oral 
or doeumentary, or the filin&, of other a1IIdllvits and counter
aftIdavits. At the conclusion of the hearing, the court shall 
give judgment determining whether the claim to exemption 
shall be allowed or not, in whole or in part, and may give 
judgment determining the priority or divi8ion of payment be
tween one or more ereditora from nonexempt earnings under 
the provisions of Section 690.6, which judgment shall be deter
minative ae to the right of the creditor to have the property 
taken aDd held by the oIIleer or to subject the property to pay. 
ment Ol' other aatisfaetion of his judgment. In such judgment 
the _rt ab&ll make all proper orders for the dispoaition of 
auch property or the proceeds thereof. 
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Qevied 

(j) 4 eopy of any judgment entered in the trial oonrt ahall 
be forthwith tranamitted by the clerk to the levying officer in 

~ order to permit such otil"", to either . release th~ property-<'4-
U on thMIlIi,or to e9ltliiHe te IIslli " W ee11 it, in accordance with 

e promons of the writ prevulUsly delivered to him. Such . 
o1Beer, unle1111 an appesl from the judgment is waived, or the 
judgment hu otherwise hecome final, shall eontinue to hold 
Rch property under Mlae".M 8P execution, eontinning the 
tale of any p:roperty heli: under execution until 81lCh judg
ment becomes final. However, if a claim to exemption under 
Section 600.6 is allowed by 81lCh judgment, the debtor shall be 
entitled to a rele&ae of the earnings 80 exempted at the expira
tion of three daya, linn otherwise ordered by the court, or 
unIea the levying otileer shall have been served with a Copy 
of a uotIee of appeal from the judgment. . 

(k) When 'IIIly documents required hereunder are Rl'Ved lIT. 
mail, the proviaioD8 of this eode relating to service by mail 
ahall be applicable thereto. 

(I) WheneTer the time allowed for an act to be done here
udar is extended by the eourt, written notree thereof shall be 
riven promptlJ' to the opposing party, unless aueb notree be 
waived, and to the levying oftIcer. 

(m) An appeal Ii .. from any jlldgment under this section. 
Such appeal to be taken in the manner provided for appeals 
in the court in whieb the proceeding is had. 

§ 690.50 

CQlllleDt. Section 690.50 is amended to delete the provisions 

relating to claims of exemPtion from attachment. These provieions 

are superseded by the provisiona of Chapter 4 (cOIIIlIIencing with See

tion 537.01) of. Title 7 of this part. See,~, Section 540.07 aad 

C~nt thereto. 

~ A double Joinder proviSion will be necessary. 
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§ 921 (contOl'!lU.ng amendment) 

Sec. Section 921 of the Code of Civil Procedure 

is amended «to read: 
921. An appeal by a party who has le~ied an attachment 

shall not continue ill foree the attllChmel)t, unlel!8 an under· 
taking be executed and filed on the part of the appellant that 
the appellant wiu pay all .osts and damages whi~h the re· 
'pottient may sustain by reason of the attllChment, in case the 
ord"':~ of the ermr! below be sustained in favor of the re.pond. 
ent; ami unless, within live days after written notice of the 
entry of the order appealed frum, such appeal shall be per
fected. The amount of the unrl,'rtaking an appeal .. qui .. u by 
this section shall be such "UlOunt as is fIXed by the trial eourt 
'onmot:i.on of the reSpondeDt as prOvided in 
Section ~~'-el-•• ~.-."e 540.21 and if DO 
such order shall bave been llade, the UDder
taking sl"'ll be in double the amount of th. debt ela!med 
by the appellant. It the respondent is not. sati.Jj"d with the 

~ undertaking in double the amount of the debt QF tl::t AWQlJat 

tHua '" 'PIiBP lIRrli!. il:t8ti_ 8ag, the trial court upon motion 
of the respondent made within 60 day. after perfeeling the 
appeal mny order an increase in the amount of the undertaking 
in such amount as is justified by the detriment re...,nably 
to be anticipated by continuing Ihe attachment. If such an 
order be made, the attachment shall be discharged and the prop
erty released therefrom, unless the undertaking shall be exe
cuted and filed within 10 days after the order is made. The 
snreties on any undertaking required for the purpose of 
continning an attachment mRy be required to justify as 
provided in Section 92".1 and if they fail to do so, the order of 
attllChment sbaiI be discbarged. 

( COIIIIIIeDt. Section 921 is amended to properl,y refer to Sec-

tion 540.21 and to el.iminate the ability of the defend&Dt-

respondent to lIIOve to increase the amount of the undertaking 

which he bas previous],y secured under SeCtiOD 5i!o.21. .0 
apparent need t~ re1itigate this issue eXists • 
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TrUE VII OF THE PROVISIONAL 

REVEDIES IN CIVIL ACTIONS 

CHAPl'ER 4. ATTACHMENT 

'537. AetiOft. in wbi~h authorized.; time . 
The plaintiff, at the time of i.ouinll' the summons, or at any time after-

• ward, may Mve the prapert;r af the defendant attached. except earnings 
ot the defendant as proviojed in Section 690.6,88 security ior the satisfac
tion ot any judgment that. may be recovered, unless the defendant rive. 
security to PlI¥ such judll'ment, as in this cIuopter provided, in the fol
lowing caaea: 

1. UlISee1Ued contract; support actions. 
1. In an actidn upon a contract, express or implied, for the direct pay

ment ot money, (a) where the contract i. made or is payable in this state; 
or (b) wbere t'he <Xlntract is made outside that state and is not PlI¥able 
in this state and tbe amount of the claim baeed upon such contract exceeds 
five thousand dollars ($5.000); and where the contract described in either 
(a) or (b) Is' not secured by any mortrare, deed of trust, or lien upon 
real or personat property, or any pledge ot personal property, or, if orig
inally 80 secured. such security has, without allY act of the plaintiff, or 
the person to whom the security was given, become valueless. All action 
UPOIl aD¥ liability, existing under the law. of this state. of a spouse, rela
tive, or kindred, for tbe support, maintenance. care, or necessaries fur· 
niahed to the other spouse, or other relatives or kindred. shall be deemed 
to be an· action upon an implfed contract within the term as used throurhout 
all subdivisions of this section. An action brought pursuant to Section 
1892 of the Civil Code shall be deemed an action upon an implied contract 
within tbe meaninlr of tlult term 8f! ueed in this section. 

2. Coatraeta of l\Onres!dents and absentees. 
2. 'In a~ action upon a contract •. expreBB or implied, against a defend

ant not residing in this state, or who has departed from tbe state. or who 
cannot aiter due diligence be found within the state, or who conceals bim
self to avoid service of summons. 

3 .. Damaps for Injuries by nonresidents or absentees. 
S. In an action against a defendant, not residing in this state, or who : 

has departed from the state, or who cannot after due diligence be found :' 
within the .tate, or who conceals himself to avoid service of summons. 
to recover a sum of money as damageJI. arisinll' from an· injury to 01' death 
of a person, or damare to property in tbis state. in ronsequence of negli
_. fraud, or other wrongful act. 

4. Unlawful detainer; ul1lleeured rent, 
.:' In an action in unlawful detainer where it appears from the verified 

complaint on file therei,! that rent i. actually due and payable from the 
defendant to the plaintiff for the premises sought to be recovered in . 

. said action; provided, the payment of such rent i. not s«ured by any . 
II1Ortr8Jl'e or lien upon real or personal property, or pled,. of personal 
property. or. if originally so secured, Bucb security hu, witbout any act . 
of the plaintiff or the person to whom the security wUII'iven, become 

. valueless. , 
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6. Adw. by atate or political 8ubcliv/sl0ll8 for taus or OIl ob!i&atioD&. 
6. In an action by the State of California or any political 8ubdivision 

thereol, for the collection of taxes due said state or political lubdiviaion, . 
of for the collection of any money. due upon any obliration or penaity im-

. poled by law. 

6. A~ for reeovery of tlUlU expeDded ,fa nareot1ea !aveatlptlau. 
6. In any action by the State of California, or any political subdivision 

thereof, for the recovery of funds punuant to Section 11680.5 of tbe 
Health and Safety Code. In such cues, fund. on the defendant's person 
at the time of his arrest which are retained in official cuatody ahal1 aiao 
be .lubJed to attachment. 

§ 537.5 Secrecy prior to retum of sen,ice; request; eXCf'ption 

In cases of attachment the clerk of the com't with whom the 
complaint is filed, if requested by plaintiff in writing at the time of 
filing the complaint, shall not make public the fact of the filing of 
the complaint, or of the issuance of the attachment, until after the 
filing of the return of service of tile writ of attachment, except that 
if the return of service of the writ of attachment is not made within 
one year after the filing of the complaint in the action in which the 

, writ is issued, the clerk of the court with whom the complaint is filed 
, shall make available to the public the records and documents in such 
action. However, the clerk of such court shall make the entire file. 
in the action available for inspection at any time to any party named 
in the complaint, or to his attorney. 

The request by plaintiff that the fact of filing of a complaint or 
issuance of an attachment not be made public may take the form of 
a notation to that effect, made by rubber stamp or other suitable 
means, at the top of the first page of the complaint filed with the 
clerk. 

1'638. lIIIt'Ilaaee; _teIIts of atfldaY:lt; mIDi.UIB .. out 
The clerk of the court, or the justice, where there is no cieri<, mui 

i88ue tile writ. of attachment upon reeeivinr an affidaVit by or on behalf 
of the party seeking the'writ showing: . 

1. The facts specified in Section 1537 wbieb entitle him to the writ; 
2. The amount of the Indebtedness claimed, Ol'U and above all legal 

setoffs or counterclaims, or the amount claimed III damuea; or, if an 
attachment is then BOUght for only PB;rl thereof, neb partial amount; and' 
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§ 538 

8. That the attaehment is not sought, aad. the action is not prosecuted, 
to bind.er, delay, or defraud any creditor of the defendant. 

" 4. That the affiant has no information or belief that the defendant 
has been adjud.icated a bankrupt, with reference to the indebtedness for 
wbich the writ i8 sought, nor that the defendant or er .... s defendant is, at 
the time of the reque.t for the writ, under any waie earner's plan approved 
by any United States court. • 

Provided, however, that no attaehment may be issued under thl$ cbapter 
in any &etlon in which the 8um total claillled, exclusive of interest and at· 
torney'S fees. is less than two hundred doliars ($200). 

I 539. Undertak1ng; amomt; jlUttticatiOll of .uretie8; IacreaM of 
amoWlt 

~fore issuini the writ, the plaintiff mllst file with the clerk or judre 
a written underlaklng with two or more sufficient auretleB, to the effect 
that if the detendant recovers judgment, the plaintiff will pay all costa 
that may be awarded to tbe defendant and all damaiea which he may au
tain by reason of the attachment, not exceedini the sum specified in the 
undertakiug, and that if the &ttachment is diaeh&rged on the gronnd that 
the plaintiff was not entitled thereto under Section 1137, the plaintiff will 
PII7 all d8Jll.q'es which the detendant mIly bave lustained by realon of the 
attacbment, not exceedini tbe Bum specified In tbe undertaking. The 
swn specified in the uodertaking shall be one·half ('AI) of the principal 
amount of the total indebtedness or damages claimed, or a partial amount 
thereof, as may be let forth in plaintiff'. affidavit pursuant to Seetion 
688, excilldini attorneya' tees, but not leu than fifty dollars ($60).· Noth· 
ing herein sball be conltrlled to preclude the acceptance of an undertaking 
in whicb a largef 8um is specified. if such underlaklng be offered. The 
court on ex parte application of the plaintiff, may b7 written order, direct 
the iosuance at the writ on the filini of an undertakiug in a le&Ser 8Um, 

but not leu thaD fifty doll a .. (~). 

At any time after the ialllioi of the attaebl!lent, but not later than five 
dqs after actual notice of the levy thereot, the defendant may except to 
the sufficiency of tbe suretie.. If he faila to do so, he i. deemed to have 
waived all objection to them. When excepted to, the plaintlff'a luretlee, 
within five dll78 from serVice of written notice of exception, upon notice to 
the deteDdant of not lea. than two nor more than five daya, must justify 
before the Judie or clerk of the court in which the action is pending, in 
the aame manner as upon bail 011 &treat; and upon failllle to justify, or 
it other. In their place fail to JU8t1ty, at tbe time and place appointed. the 
writ of attacbment moat be vacated, 

The court, at any time after Issuance of the writ, on motion of the de
fendant, after notice to the plalntitf, ntII7 order the amount of the nnder
takini increased, but in no event to an amount exceeding the amount for 
which the writ has been Issued. 
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§, 539a. Levy on bank 1\.COOUDt, savings and Joan association 
share or certificate, or property in safe deposit box lIot 
wholly in name of defendant < 

If the debt, credit, or other personal property sought to be at
tached is (a) any bank account, or interest therein, not standing in 
the name of the defendant or defendants or standing in the name of 
the defendant or defendants and one or more other persons who are 
not defendants, 0'; (b) any savings and loan association share, in
vestment certificate, or HCCOunt, or interest therein, not standing in 
the name of the defendant or def.>ndants or standing 'in the name of 
the defendant or defendants and in one or more other persons who 
are not defendants, or (c) property in a safe deposit vault or box 
maintained by a bank, trust company, savings and loan association, 
or other corporation authorized and empowered to conduct a safe 
deposit business and rented by it to a person or persons otber than 
a defendant or defendants or rented by it to one < or more such de
fendants and to one or more other persons who are not defendants, 
the provisions of this section and of Section 539 shall be complied 
with; otherwise, the levy shall not be effectual for any purpose and 
shall be disregarded. The plaintiff shall provide and concurrently 
with the levy of the writ of attachment the sheriff, constable, or 
marsbal sball deliver to such bank; trust company, savings and loan 
association, or safe deposit corporation a bond in an amow,t not less 
than twice the amount of the plaintiff's claim indemnifying the per
son or persons, other than the defendant or defendants whose in
terest is sought to be attached, rightfully entitled to such debt, credit, 
or other personal property (which person or persons need not be 
named specifically in said bond but may be referred to generally in 
the same manner as in this sentence), against actual damage by rea
son of the taking or holding of such debt, credit, or other personal 
property and assuring to such person or persons the return thereof to 
him or them upon proof of his or their right thereto, Upon delivery 
to it of the aforesaid bond such bank, t.-ust company, savings and 
loan association, or safe deposit corporation shall comply with the 
writ of attachment and shall not be liable to any person by reason 
of such compliance or by reason of the nonpayment of any check or 
other order for the payment of money drawn against the account 
or other credit so attached and presented while the attachment is 
in force or by reason of refusal to pay any withdrawal in respect < 

of the share, investment certificate or account so attached while the 
attachment is in force or by reason of the removal, pursuant to the 
levy, of any of the contents of such safe deposit vault or box or by 
reason of the refusal of such bank, trust company, savings and loan 
association, or safe deposit corporation to permit access to such safe 
deposit vault or box by the renter thereof, The bond described above 
shall be executed by the plaintiff or plaintiffs with two or more suffi
cient sureties. Exceptions to the sufficiency of the sureties may be 
taken by any person claiming to be the rightful owner of the debt, 
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§ 539a 

credit, or othet personal property levied upon, in the same manner 
as ~t provided in Section 539 of this code and when excepted ro the 
sureties must justify in the same manner as that provided in said 
Section 539. The bank, trust company, savings and loan association, 
or safe deposit corporation to whom any such bond is delivered shall 
deliver it as directed by the obligees thereof. Before giving access to 
any safe deposit vault or box the bank, trust company, savings and 
loan association, or safe deposit corporation may demand payment 
to it of all costs and expenses of opening the safe deposit vault or box 
and all costs and expenses of repairing any damage to L'1e safe de
posit vault or box caused by the opening thereof. 

540. 
TJw. writ must be- (Ur'("{1("(1 to the ~Ilof'rlr!. or a ("4l1t!'l!JllJll\ or Ulnr .. dla' ut HII; ("(Ilmt.\ 

in whlch property uf ~lIcb dt·tt'mhtIlt IlIti)' he', aud Wll!-lt rl'quir~' him to uUndl HII.l 
Rately kt>ep 811 the Prot_·rt)' \)1 :<Il('h dt>f~'nc.h:U1; wHhill Iti~ ("'OUflt.\' !wt l'x(!Illpf I('ntll 
flttaebmC'nt,. or ~ much .... r thP prnpt·n;,: of Slldl df"ff'ndunt !i!-i EU;;y hI.' ":lltri.r)(·m t •• 
ttat.,fr tpe plllintift's d(':mwd UFHtr)llt ~:m('h (If't{'r.iliwr, thl' tUUOIIU! j,r wlt;('h lIll/JoIt 114' 
;!;tawd in t."Ontormity with ttw auwuut ... tllt~d in lilajntlfr~ nrthlu\'it W{>() pUfIonumt 
to ~('(1ion ;~S. nut (>Xt.'(·etUng th,,~ IlUrount of the complaint, unless such d~·te[]dallt 

gin" hllll !'>t."C1JTlty hy th~' IJI1ck'rtakiflg or :.It lC'8.j./t two I'nffich.'ut :mrN.i~'S., which mu~t 
fir,.t hI' ~,pl'l'"m:p.d h~' Ii jndS;::l\ ,ir fhf' ('cmrt is..·mln,:r = I!f' writ. or if' ~nitl writ 6t attltl"h~ 
mc'ut jr..; i~slU'd tl) IHI0tb.,1' (,"vHnl~' ihl'n hy » judgC' of It rourt. hAving jnris(Hetitm in 
Clist'S in\'4l!dng thl' amO!1lH sp,'·dfh·d tn tn{' writ, in the <"'Ol1nt)o' wlwr.:. ... the Jr,',)' shall 

hnn:!" t>t"f~n. III' [S :lh,'HH 101M:', wadi', ur cll'I~:o;it 11. XI:tl1 ot rnollf')' willi tlu' ~herH'f, ('Qn~ 

~"tahh'. HT mllr~hjtt in :111 !lJUUllJH. ::omfficil'ut to slIti:-lty suell u{'malHt 'lJ:uln;o.;t l'Iueh de-

felJdllllt. • " " in ajjdirion hi thnSt'" eo;;t!ol aenutUy in('llrred to the time of gl\·.in~ 

the- un~i(LrtakinJ{ or !hf' dl~J~t1'lil uf motu·), with tht~ ~h{lTirt. ('Oniitable, or mar:.o:hal. it 

sum nol W t'x(>t.,\,tI 2r~ pl'rec'llf 'It nit' f.lIllHIUlt elf Hw IlI~tntift'!'; tl.~'Ulnud, and ill JJO 

(','C'nf. m..)r~' than om' tho'jl'<lt;;l duHarJ'; 1$1,00110), or ill an amount f·l.IlUd ttl tru~ ntilff' 

of tht-:-prot;rty of !"~~Z'l;d;f~ll~t~~ni- whit'll has. hr.'\'"h or i~ noont ttl !.'IIi' atflt-rht'Cl, in 
which (';I~' til tIlkt' :-o{wh Ulltil'l"lH!>iUi{ ur SUlU ur lJHHU'Y in ]1('11 of tht' J)r11i}('rty \\'hkh 
bu:-:. 11('Ni Of is nhou[ t(1 hi' arllH:hi'u_ 

In the t'\-L'ht that nw .wlinli j,;; )lg.:.lill:-o.t mOlt'(' ttnw one I!,pf,,'fil!aut., any ,\f·tNltbUlf. 
whm.;('llrOtl{'-rtr l,a:-o.liol·'{·u c;r·i,..:. 111>tHlt In I.e ulmt:'in'd ill f.tw tlrtion ilia)' J.';'n· thp ldl(t.rirt, • 
ronstfllJoh', nt' ml1.r>:.h.a1 ;·n!(~h und~'Ttui,;illL: whi{'h 11l!l~[ flr;.;.[ \)0; • .:tllpl'vn'il hy tiH~ jml,.,· 
a~ h('N'iJltlhin:,~ prndo1j'd. ol' d\'(ioslt ~lwh J-illm of ltJorll'Y, :Hlltl thf~ ~Il('ritt, ('ou~t~blt', 

or nJU.r.-olwl shall t~!kt, tlw "'Hlllt' ill Jh'~l of ~U('h IjrOlx·rt.r. ~H{'b until,"rt;lkiu(.:". or Hl(' 
deposit uf such :-:lllll u( mmw~;. ~hat1 n~lt ;o;.uhJ!'('t . .;;udt (It't~'ndant ttl, 01' UJllkf' 1jlm 
nn~w('rablE' fur, any demllud Itgnin~[ nil)' Mluor df'ft'lldant, nOI" siwll tli(' :slwrtft. 
l"on!'<lftblp •• 1[' ma.rshal tht'n'h:r }]t(> pt~'\'I'ntt>d from nli»chiJlf.!: ilr t)(;' ohagN.! tn l'("IJ~H.:-:.c 

frttm altft<"hm('llt, any proTI>{'M)' nf JIll)" otlu-f d('ferui:ruH. HmH'vf'r, such d(>1f'ndant, 
at the tim(' of ~i\'ing su<'lL IltHl('I'tnking 10, or dt'~iting :-!lld) :o:mll of mODl'r wHb Uw 
."lh('rirf. (~n~tllhl.'. or marslud. !-:hait fi1f' \4,<Jth the ~h"'ri1't, ('on~tahlp., nf ma~hnl a 
~talf'mNH. duly n'l'jfim! hy his onth, ..... hprt·in ~nch rJ(>f'4~ml.aflt joIhull "'tate ttl,· ('hRI'~ 

lieter of his t[tl(· to tlu" ntta('fu'tI JlrHJ~'rly nnll tll~ IWUlIlt'r in ... dli(~h he- :H'f(uir,'d 
~1I('h tidf'. Jllld aver :md df'Clnn-' th!Lt thj· oth~r dcf('ndaut or- dt·t'endJlnts, ill rhe Re~ 
non in whlell said IIlld,~rt8klng wa~ 1d\.'(~11 or :!lU('h !'10m ui ni.~Jle-y wn:; de}x»dted+ bas 
~w hit"' ... not IIny flJh·r\·~t 01' dnim of lUI)' rwtlll'(> whHtHCot.'\'er in or to !'!odid })l"operty. 

:'i('\"Cf./11 writ.s llJay h" i:-;:-;'llE.'ll UIKJ.11 tilt' .snme JtfthJ,lH'it and undf.'rta~ing simult.ane~ 
on:.;].,)' or from tiUH~ 1'1 tim ... ' ""il hin 6u d,'Q'H afh'l' tlJt~ tiling nf Ult~ Kffld;I\'H and un· 
dr.-rt.aking, to UI(' sht~d(t:,l, ('Qu:-tt~lhlNI, or ma:n.hab (It ~my '~""Ounty or ('Ountit"s, whr.-thc-r 
or 110t liny writ prt','iou,<4~' l.s .... 'wd hiUo: lJt>('u N'Cnrned. 
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§ 541. Property subject to attachment; sa/eto satisfy judgment 
SHARES OF STOCK AND DEBTS DUE DEFENDANT, HDW ATIACHED AND 

DISPOSED OF. The rights or shares which the defendant may have in 
the stock of any corporation or company, together with the inter
est and profit thereon, and all debts due such defendant, and all other 
property in this State of such defendant not exempt from execution, 
may be attached, and if judgment be recovered, be sold to satisfy the 
judgment and executian. 

I 542. IJI8trvetloll8; maDll8r of eseeution of writ 
The sheriff, cout&bie, or marshal, to whom the writ i. directed and de

livered, must, upon receipt of instructions in writ ina, liped by the plain
tiff or hiI attorney of record, and containing a delcription of the property, 
and in the ease of real property or growing crops the name of the record 
owner of the real property to be attached,' or upon which. the erops are . 

· growing, eseeute the same without delay, and if the undertaking meD-·. 
· tioned in Section 540 of tbis code be not riven, as follows: 

1. Real property in name of defendant. 
1. Real property, stsnding upon the records of the county in the oame 

of the defendant, mUllt be attached, by recording with the recorder of the 
county a coPy of the writ, together with a description of the prope~ at-

· taehed, and a naliee that it i. attached, and by serving an occupant of the 
property, if there i. one upon the property at the time service is attempted, 
with a similar copy of the writ, description and notice. or if there is no 
occupant then on tbe property, then, by posting the same in a COII
spieuous place on the property attsched. Service upon the occupant may be 
made by leaving said copy of the writ. description and notice with the 
oecupant personally, or, in biB abIlenee, with any person. of suitable age 
and discretion, found upon the property at the time service thereof is at
tempted and who is either an empklyee or agent of such occupant or a 
member of his family or household. Where the property described in the 
notice consists of more than cne diBtinet lot, parcel or governmental sub
division and any of aucb lots, parcels, or governmental subdivisions lie with 
relation to any of the others 80 as to form one or more continuous, un
broken tracts, one aervice or posting need be made as to eaeh such continu
OUll, unbroken tract. 

lao Crops growing on real property in na ... of defendant. 
la. Growing crops (whicb, until severed, shall ~ deemed personal prop

erty not capable of manual delivery), growing upon real property stand
ing upon the records of the eQU nty in the name of the defendant, must be 
attached by recording with the recorder of the county a eopy of the writ, 
together with a description of the growing crop. to be attached, and of 
the real property upon which the Jame are growina', and a notice that such 
growing crops are attached in pursuance of the writ, and by setyina' an 
occupant of the real property, if there is one upon the real property at 
the time service is attempted, with a similar copy of the writ deseription • 



§ 542 

and notke, or jf there i~ no occupant then On the real property, then, 
by posting the 8ame in a conspicuous p!a<:e on the rea! property. Service 
uPon the occupant may be mad~ bi leaving said copy of the writ, de
scription and notice with the occupant personally, or, in his absence, with 
any person, of suitable age and di.tretion, found t:pon the real property 
at the ti= service thereof is attempted and who is either an employee or 
agent of Buch occupant or " member of hi. family or household. Where 
the real property described in the notice consisl>i of more than one dia
tinci lot, parcel or governmental subdivision, and any of such Iota, parcels 
or governmental subdivision. lie with relation to MY of the others BO as to 
fonn one or more continuous unbroken trade, one service or posting need 
be made as to eaclt such continuous unbroken trad. 

Whenever growing crop. have been attached under the provisions of 
this subdivision, which will greatly deteriorate in value, unless properly 
cultivated, eared for, harvested, packed or sold, the oourt issuing such writ, 
upon applicstion of the person in whose favor tho writ rur"" and after due 
notiee to the owner of said property, may direct the sheriff to take. pos
aeasion of said property and to cultivate, care for and preserve the 18me 
and, when necessary, harvest, pack and sell such property. Any sale of ouch 
property shall be made in the same manner that property is sold on execu
tion and the proceeds must be retained by the sheriff to be atlplied to the: 
satisfaction of any judgment which may be recovered in the action in which 
said writ is issued. The court shall order said &pplicant to pay such ex
penses in advanre if the court may deem it proper, or may direct that the 
whole or any part of such expenses b', paid from tbe proceeds of any aale 
of luch property. 

2. Real property In lIallle of thl rd party. 
2. Real property, or any interest therein, belonging to the defendant, 

and held by any ether person, o~ standing on the records of the County in 
the name of any otber person, must be attached in the same manner as 
i. real property standing upon the records of the county in the name of 
the defendant by the provlaions of subdivision 1 of this section and the 
notire of attachment sball state that the real property therein described, 
alld any interest of the defendant therein held by or standing on the rec
ords of the county in the name of such other person (naming him), are 
attached. In addition, n Similar copy of the writ, description and notice 
shaU be delivered to sueh other pel'!lOn, or hi. agent, if known and within 
the coanty, or left Ilt the residence of either, if within the county. The 
recorder must iRdex such attachment when recorded, in the names, both of 
the defendant Bnd of the person hy whom the property is held or in wh_ 
name It stands of record. 

2a. Crops glOwillg on real property III name of third party, 
2&. Growing cropS (which, until severance, ahall be deemed personal 

pZOperty not cspable of manual delivery), or any interest therein, belonainr 
to the defendant, and crowing upon real property held by any other person 
or standing upon the records of the COunty in the n&me of any other penon, 
mUit be attached in the same manner as growing crops &,rowing UpOII real 
property standing llpon the recorda of the county in the name of the defend
ant 111'8 attached by the provisions of 8ubdivi8ion 1a of thl. _tioo, and the 
notke of attachment aha\! state that the trope therein deaeribed or any In
tenet of the defendant therein, held by. or standln&, upon the record. of the, 
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county in. the lWIIe ot, such oth~r pel'S(]n (naming·him), are attached in ]iur
BUallce of the· writ. In addition, 8 similar copy of the writ, description and 
notice .haIl be deUvered to such other person, or hi. agent, it known and 
within the county, or left at the reaidence of either, if known and witbin the 
COWl!y. The recorder 1lI111st index such attachment when recorded, in the 
names of both the defendant and of the per!!On by wbom the real property is 
held, or in whose name it standi Gn the record. 

Whenever growing crops have been attached under the proviaioIl& of 
: tbtaaubdlvialon, whicb will greatly deteriorate in value unless properly 
CIIltivated, cared for, harvested, pRcked or gold, the court i.suing sucb writ, 
upon application of tbe person in whose favor the writ runs, and with or 
without notice sa the court direetJ! to the owoor of said property, may 
direct the sheriff to take possession of said property and to cultivate, 
care for and preserve the same and, when necessary, harvest, pack and sell 
luch property. Any sale of sucb property shall be made in the same man
ner that property is sold under exeeutl.on and the proceeds must be retained 
by the &beriff to be applied to the satisfaction of any judPlent which 
may be recovered in the action in whieb said writ is iB8ued. The court 
shall order said applicant to pay "!lOh expenses in advance if the court may 
deem 'it proper, or many direct that tbe whole or auy part 'of :Iuch ex
penses be paid from the pr~ of any sale of sueb property. 

3. Dellverahle per_al property. 
3. Personal property, capable of manual delivery, in the posaeealon of 

the defendant, must be attacbed by taking it into custody. When the per
sonal property is used as a dwelling, such &8 a honsetrailer, mobilehome, or 
boat, the same is to be attached by placinll' a keeper in char..., of the prop
erty, at plaintiff's expelllle, for at least two (2) day.. At the expiration 
of said period the officer .htll remove itJ! occupants, and take tbe property 
into his immediate custody, unless other diapollitioo ia made by the court 
or the parties to the action. Whenever a levy under attachment or execu
tion ahtll be made on peraonal pn>perty, other than money, or a vehicle 
requ ired to be registered under the Vehicle Code belonging to a going 
concern, then the officer making the levy must, if tbe detendant eonaents, 
place a keeper in charge of said property levied upon, at plaintiff's u
pense, for at least two day., and said keeper', f_ must be prepaid 
by the levying creditor. During said period defendant may continue to 
operate in the ordinary course of business at his own expense provided all 
sales are for cash and tbe full proceeds are given to the keeper for the 
purposes of the levy unle .. otherwise authorized by the creditor. After 
the expiration of said two day .• the sheriff, constahle, or marshal ahall 
take .aid property into his i ... mediate posaeeaion unless other disposition is 
made by the court or the parties to the action. 

4. Deliverable personal property; depolil for expenaee ot taldlll' nd 
keepillg, 

4. In cases where the sheriff, constable, or marahal ia instructed to take 
Into ,,_ion persooal property capable at manual delivery, whether the 
same is to be placed in a wareboule or in custody of a keeper, the sheriff, 
constable or manhal shall ·require, as a prerequisite to the taking of IUeb 
property, that in addition to written illItructiona the plaintiff or hia at
torney of record deposit with the &beriff, constable or marshal, a "urn of 
money 5ufticient to pay the expensetl of taking" and keeping aafely said 
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property for a pertod not to ""ceed Hi days. In the event that a further de
tention of said property is required. the oheriff, constable or marsha] must, 
from time to time, make written demand upon tbe plain!iff or hi. attorney 
for further deposits to cover estimated expens.s for periods not to exceed 
five day. each. Such demand must be served a. provided in Section 1011 
of this code, or by depositing .uch notice in. the post office in a sealed 
envelope, as first-cia,s registered rnail, postage prepaid, addre ... .ed to the 
persoll on whom it. is •• rved at hi. laot known office or place of residence. 
In the event that the money 80 demanded is nct paid, the sheriff, constable 
or marshal shall release the pl'cporty to tho person or persons from whom 
the same w .... taken. There shall be no liehility upon the part of tbe sheriff, 
constahle or mush .. 1 to take or hold personal property wiles. the provisions 
ot this aection "hall ha"e been fully complied with. There shall be no lia
bility upon the part of the sheriff, constable or marshal, either to the plain
tiff or the defendant for loss by fire, theft. injury or damage of any kind to 
personal property capable of manual delivery While in the possession of the 
sheriff, constable or marshal either in a warehouse or in the custody of a 
keeper or en route to or from a warehouse unless the sheriff, constable or 
marshal shall be negligent in bis care or handling of the property. 

6. Debts, credits, judgments, alld persollal property not capable of 
lIlIUIual delivery_ 

6. With the exception of earnings of the defendant which are exempt 
as pr<lvided in Section 690.6, debta, credits, judgments, and other personal 
property Ilot capable of manual delivery shall he attached by leaving with 
the persons owing such debts, or having in his possession, or under his 
control, such credits and other personal property. or with hi. agent or, in 
the case of a corporation, with the president of the corporation, vice 
president, secretary, assistant s.ecretary, cashier, .or managing agent there
of, a copy of the writ, and, if the demand as stated in the writ does not ex
ceed three hundred dollara ($300) exclusive of interest, attorney's fees and 
coata, a copy of the complaint in the action from which the writ issued. and, 
in every ease, a notiee that the debta owing by him to the defendant, or the 
credits and other personal property in his possession, or under hi. control, 
belonging to the defendant, are attached in pursuance of such writ. How
ever, whenever a judgment has been attached under the provisions of this 
aubdivisi6n, a copy of the writ and Dotice shall be filed in the action· from 
which the judgment aroee and served upon the judgment creditor of such 
adion. However, debts owing to the defendant by aoy of the following 
financial institutions: (a) banks; (b) savings and loan associations: (e) 
title inillranee companiea or underwritten title companies (as defined in 
Section 12402 of u.e lnauran.:e' Code) ; (d) industrial loan companies (as 
defioed in Section 18008 of the Financial Code), maintaining branch offices, 
or credits or oth.er personal property whether or not the same is capable 
of manual delivery, belonging to the defendant and in the po.osession of or 
ullder the control of such financial inltitution shal! he attached by leaving a 
copy of the writ and the notice, together with a copy of the complaint if re
quired hereunder, with the manager or other officer of such financial insti
tutioll at the office or branch thereof at which the account evidencing such 
lndehtedneas of the defendant i. carried, or at which such financial institu
tion has credits or other pe ... onal property belonging to the defendant in its 
pouesaiori or under ita control; and no attachment .ball he rffective as to 
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• 
ani debt owlnr by such financial institution if the accourt evidencing such 
indebtedness I. carried at an oftlce or branch ther",,! not 80 served, or as to 
any credit!! or other personal property in its possession or under its control 
at any oUice or branch thereof not 80 served. 

6. Commercial paper. 

6. When .ch<iclm, drafts, maney orders and other orders for the with·' 
d1'llwal of money from a oonldng corporation or ""scelation, the United 
States, any .tatp. or public, entity within any state, payable t.) the defendant 
or judB1llent debtor Oll demand, corne Into the pOillle."ion of a levying officer 
under a writ of attachment or execuiion, t.he sheriff, con.table, or marshal, 
to whom the writ I. directed and. dellveren, .hall promptly thereafter en
dorse the same and present, or ~au.e the Bame to be presented, for payment. 
The sheriff, conatable, or marshal shAll endorse such check, draft, money 
order or other order tor the withdrawal of money by writing the name of 
the defendant or judgment debtor thereon and the name and official title 
of the otficer making the levy with the statement that ouch endorsement il 
made purauant to levy of writ of attachment or execution and ,ivin, the 
title of court and <ause in which such writ was Issued, and auch endorae
ment shali be suffident endorsement and no banking corporation or 8.8IIOCi. 
ation or public entity on which said check, draft, money order or other' 
order for the withdrawal of money is drawn shal! fneur any liability to any 
person, firm or corporation by reason at paying to such officer such check, 
draft, money order or other order for withdrawal of money by reaaan of 
such endorsement, nor sball the officer making the levy incur any liability 
by reallOn of his endor.ing and presenting for and obtaining payment of 
such check, draft, money order or other order for the payment of money; 
provided, however, that the funds or credit resulting trom the payment of 
such check, dratt, money order or otber order for withdrawal of money shall 
be held by said offker subject to the levy of said writ of attachment or 
execution. If it appear from the face of 8uch check, draft, money order or 
other order for the withdrawal of m<mey that the same has been tendered to 
the defendant or judgment debtor in satisfaction of a claim or demand and 
that endorsement thereof shall be conaidered a rele8l!e and satufaction by 
defendant or judgment debtor of such claim or demand, then, in such event. 
the officer making the levy shall not endorse said check, draft, money order 
or other order for the witbdrawal of money unless the defendant or judg· 
ment debtor shall first . endorse the same to the officer making the levy; 
provided, however, that if said defendant .hall not endorse said check, 
dratt, money order or other order for withdrawal of money to the officer 
making the levy, said officer may thereafter hold sucb cbeck, draft, money 
order or other order for the withdrawal of money subJeetto auch levy and 
shall incur no liability to the defendant or judgment debtor or to any other 
person, firm or corporation for delay in prellillltment of tbe same lor pay
ment. 
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§ 542a. Lien on real estate; time effective; duration; termination; 
extension 

The lien of the attachm~nt on real property attache~ and becomes 
effective upon the reco~ding of a C0PY of the writ, together with a' 
description of the property attached, and a notice that it is attached 
with the county l"c<'ol'dcl' of the county wherein said real property 
is situatt'<l; provided, however, that in the event that the sheriff, 
constable, or marshal does not complete the ~xecution of said writ in 
the manner prescribed in Section 5'12 of this cOde within a period of 
15 days next following said recording in the recorder's ofllce then said 
lim shall cease at thE' E'xpil'at,on of said perioe] of 15 days. 

TIle attachment whether heretofore levied or hereafter to be 
levied shall be a lien upon all real property attaeh(>{\ for a period of 
three years aft,,!, the clare of le"y l!rJ~ss sooner released. or discharged 
either as provicled in this chapter, or by dismissal of the action, or by 
the recording ''''th the recorder of an abstract of the judgment in the 
action. At the expiration of three years the lien shall e<>ase and any 
proceeding or pfoeeeclings against the property under the attachment 
shall be barred; providNI, tJ1at upon motion of a party to the action, 
made not ]"S" than fi\'(' nor more than 60 days before the expirat.ion of 
said period of three years, the court in which the action is pending may 
extend the til."e of said lien for a period not exceeding two years 
fn.'1"!l "(he date on wbich the original lien would expire, and the lien 
shaH be extended for the period specified in the order upon the record
ing before the expiration of the existing lien, of a certified copy of L'1e 
order with the recorder of the county in which the real property at
tach(>{\ is situated. The lien may be extended from time to time in 
the manner herein preseribed. 
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§ 543, Third party indebted to defendant or pos8e!!llin, or controlling 
property or ""edlls of deiendant; exception 

Upon receiving information in writing from the plaintiff or his attorn .• y. 
that any person has in his possession, or under his control, any credits or 
other personal property belon~jng to th" defendant, or owes any debt to the 
defendant, the sheriff, coO£tlbl., or marshal shall serve upon such person 
a copy of the writ. and s, notice that sue!'! eredit;: .... or- other property or debts, 
a. the CRse may be, are attached in pursuance. of ',ueh writ, except that· , 
earnings of the defendant for his :l€rsonal ~rvke.s are exempt from attacb
me"!, as provided in Section 690.6. 

§ 544. Third party indebted to defendant or possessing or con
!roBing properly or credits of defendant; llability. to 
plaintiff: releast' of att,""hment or garnishment 

All persons having in their possession, or under their control, any 
credits or other personal property belonging to the defendant, or owing 
any dehts to the defendant at the time of service upon them of n copy 
of the writ and notiee, as provided in this chapter, shall be, unless such 
propel'ty he delivered up or transferred, or such dehts be paid to the 
sheriff, ('onstable, or marshal, liahle to the plaintiff for the amount of 
such credits, property, or debts, until the attachment or garnishment 
be released or discharged or any judrrment recovered by him be sat
isfied. 

The levying officer shall release such attachment or garnishment 
in full or in part as required, by issuing a wlitten release addressed to 
the person served ",ith the copy of the writ and notice, upon (1) writ
ten direction of the plaintiff or rJs attorney, or (2) upon receipt by 
the officer of an order of the COllrt in which the action is pending, or a 
certified copy tl1<'reof, discharging or dissolving the attachment or 
garnishment or releasing the property; provided, no appeal is per
f<'eted and undertaking executed and filed as provided ;n Section 9·16 of 
this code or a certificate to that effect has been issued by the clerk of 
the court, Qt' (3) in all othel' eel""S provided by law. Thel'''' shall be no 
liability for sllch persons "cting in conformity with "ueh releases or for 
such officers l'cle[lsing sueh n [tnchments or gal"nishmc>nts in accordance 
v.rith the foregoing. 

§ 545. Third party indebted to defendant I)r poMessinr or controllina 
property or credits of derenda"t; examination . 

Any person owing debts to the d~fendant. or having in his possession, 
or under his control, any credits or other personal property belonging. 
to the defendant, may be required to attend before the court or judge, 
or a referee appointed by the court or judge and be examined on oath 
respecting the same. The defendant may also be required to attend tor 
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§ 54S 

the purpose of glvmg information respecting his property, and may be 
examined on oath. The court. judge, or referee may, after such examinaM 

tkln, order personal property, e"pablo of manual deli,,~ry, to be delivered 
to the sheriff, constable, or marshal on snch terms as may be i nat, having 
reference to any liens thereon or claims aga.inst the same. and a memoran .. 
dum to be given of all other persona! property, containing the amount 
and description thereof. 

If the defendant or other person ordered to appear pursuant to thia 
seetion fails to do 80, and if the order requiring his appearance has.been 
aerve.J by a sheriff, constahle, marsha:' or some person specially appointed. 
by tbe court io the order, the judge may, pursuant to a warrant, have 
8uch defendant or other person brought before the co~rt to answer for 
such failure to appear. 

t $45.1 ElIaminAtiOJl; attendance of peUOIUI outside county; 150 mile 
limit 

No person shall be required, pursuant to Section 545 of this code, to 
attend before a ju~ge or referee outside of the county in which he resides 
or in which be haa a place of business, unless the distance to the place 
of trial is les8 than 150 miles frora his place of residence or place of busi· 
n .... 

§ 545.2 Order for examlrui.tion of defendant or garni ... hoo out
side county of re..idence or place of business 

When a defendant or a garnishee does not reside or have a place 
of bUSiness in the county where the action is pending, an order for hi.-; 
examination, authorized by Section 545 of this code, may be made by 
any judge of a court of similar jurisdiction of the county where tJl.e 
defendant or garnishee resides or has a place of business, or if no 
court of similar jurisdiction is in the county, by a court of higher ju
risdiction therein, upon filing with the clerk or the judge of the court a 
certified copy of the complaint in the pending action and upon pre
senting to the judge of the court an ~ffidavit showing the existence 
of the facts required to be shown herein. At the time of filing the 
certified copy of the com plaint, there shall be paid to the cletk or
judge, a. and for a filing fee, the sum of four dollars ($4) when filed 
in a justice court; the sum of five dollars ($5) when filed in a. superior 
couet. 
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§ 545.3 Witnesses; compelling appe&I'llllee: testimony 
. In any pro~eeding for the examination of a defendant or a gar_ 

nlshee under thlS chepte,,, witnes.es may be required to aopear and 
testify before the judge or referee in the same manner as- upon the 
trial of an issue. . 

§ 546. Inventory; memorandum; time limit 

The officer Jevyin:; th" attachment must make a full inventory 
of the property attached, and return the same with the writ. To en
able him to make such return as to debts and credits attached and 
other personal propelty lIot in the possession of the defendant; he 
must request, at the time of sen'ice, the party owing the debt or hav
ing the credit or other personal property belonging to the defendant 
to give him a memorandum, stating the amount and description of 
each, within 10 days after such service; and if such memorandum 
be refused, he must return the fact of such refusal with the writ. The 
party refusing to give the memorandum within the time specified 
may be required to pay the costs of any proceedings taken for the 
purpose of obtaining information respecting the amounts and descrip
tion of such debts or credits or. other personal property. 

§ 547. Perisbable property; sale; cllstody of proceecIs; collection 
of debts and credits attacbed 

If any of the property attached be perisbable, the officer levying 
the attachment must sell the sam" in the manner in which such prop
erty is sold on execution. The proceeds, and other property attached 
by him, must be retained by him to answer any judgment that may be 
recovered in the action, unless sooner suhjected to execution upon 
another judgment recovered previous to the levy of the attachment. 
Debts and credits attached may be collected by him, if the same can 
be done without suit. The receipt of such officer ;3 a suffident dis
charge for the amount paid. 

§ 547 a. Receiver for perishable property or to cultivate, care for 
and preserve property: sale; proceeds; fecs; ,:xpenses 

Whenever a writ of attachment is issued and the holder of such 
writ desires to attach, or has attached, property which is perishable, 
or which will greatly deteriorate in value unless properly cultivated, 
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cared for, harvested, packed or sold, the cou11 isslling such writ, upon 
application of the holder thereof, and after due notice to .th~ owner of 
SlIid property, may appoint a !'e~ejver to take charge of said property 
and to cultivate. care for and preserve the same and, when l1t'Cessary, 
harvest, pack and sell such prop(,l't)'. Any sale of sllch property shall 
be made in the same manner that proper ty is sold on execution and 
the proceeds must be retained 1>y such rereiver to be' applied to the 
satisfaction of any judgment which may be recovered in the action 
in which said writ is issued. The court shall fix the fee per day 
of such receiver and may oroer said applicant to pay. such fee and 
expenses of ffiid receiver in advance if the court may deem it proper, 
or may direct that the whole or any part of such fee and expenses be 
paid from the IH'(Jceeds of any sale of such property. 

§ 548. Sal~; prerequisites 
Whenever property has been taken by an officer under a VlTit 

of attachment and it is made to appear' satisfactorily to the court, or 
a judge thereof, that the interest of the parties to the action will be 
sub served by a sa Ie thereof. the court or judge may oroer such prop
erty to be sold in the same manner as property is sold under an 
execution, and the proceeds to be deposited in the court to abide the 
judgment in the action. Such order can be made only (1) after notice 
to the adverse party or his attorney in case such pa..'1y has been per
sonally served with a summons in the action or, (2) after an order of 
service of summons by publication has been made. 

§ 549. Third party claims; personal property 
In cases where a third person claims, as his property, any per

sonal property attached, the rules and proceedings applicable in cases 
of third party claims after levy under ej't'Cution shaH, apply. 

§ 550. Satisfaction'of ~udgment; proceeds of perishable property 
sold, debts "r crt~its c"Ueeted; sales under executi"n; 
notices 

If judgment be recovered by thE' plaintiff, the sheriff, constable, 
or marshal must satisfy the same out of the property attached by 
him which has not been delivered to the def~ndant, or released be

. cause of a third party claim, d\" subjected to a prior exeeution or at
tachment, if it be sufficient for that purpose: 
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§ 550 
1. By paying 1u the plajntifi tilr proceeds of n11 sal2s of pf'rb:h~ 

• able property sold by him, or of any debts or credits collC'<:tcd by him, 
or so much as shaH be r;tY:pssary tr) salisfy the jungmt~nt; 

2. If any balance re-main dut.\ and an eX('(:Lltion sha 11 have been 
issued on the judgment, he must s"lI under the execution so much of 
the ,property, real or pC'rmnal, ilS m:;y be nec,"ssaty to sntisfy the 
balance, if enough for that purpose Tcmajn in his hands. Koti('€s of 
the sales must be given, and the sales conducted as in oHler cases of 
saleS .on execution. 

§ 551. B\llanc-e due aiter applying proceeds of attached property; 
ooUection; retum or surl.IWI 

If, after selling all the property attached by him remaining in 
his hands, and applying the proceeds, together with the fJroceeds of 
any debts or credits collected by him, deducting his fees, to the pay
ment of the judgment, any balance shall remain due, the sheriff, con
stable, or marshal must procE'cd to collect such balance, as upon an 
execution in other cas(>s. Whenever the judgment shall have been 
paid, the sheriff, constabl~, or marshal upon reasonable demand, must 
deliver over to the defendant the attached property remaining in his 
hands, and any procE>ed~ of the property attached unapplied on the 
judgment. 

§ 552. Actions on undertakings 
WHE:'! SUITS MAY BE OO~IME"= or-; THE \:)J[)El!TAKl:-;G. If the 

eXE'Cution he returned lmsatisfied, in whole or in part, the phlintiff 
may prosecute any undertaking givctl pursuant to S('ction 540 or 
Section 555, or he may pl'Oceed, a, in other cases, upor, t:le return of an 
execution. 

II 553. Judgment for defendant; release of pro[lCrty and return of pro
ceeds; !Deruse in and contlnUlUtU of urulertllking 

If the defendAnt reeov!!rs judgment against the plaintiff, and no timely 
motion for vacation of judgment, or for judgment notwithstanding the 
verdict, or for a new trial, is filed and served, and no appeal i. perfected 
and undertakin, executed and filed as provided in Section 921 of this 
code, any undertaking received in the action, all the proceeds 01 sales and 
money collected by the 8heriff, constable, or marshal and all the property 
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§ 553 

attached remaining in such officer's hands, must be delivered t" the de
feudant or hiB agent, the order of attachment be diseharged, and the prop
erty released therefrom; provided, that at any time after entry of judg
ment and before perfection of the appeal under the provision. of Section 
921 of thiB code, upon motion of the defendant, the trial court may order 
3n increase in the amount of tb. original undertaking on attachment in 
such amount, if any, as is Justified by the detriment reasonably to be an
ticipated by continuing the attachment. Unless 8uch undertaking shall 
be executed and' tiled by at least two sureties within 10 d&ya after such 
order, the order of attachment shall be discbarged, and tbe property re
teased therefrom. The sureties may be required to justify before the court 
Within 10 days after the undertaking is filed and if they fail to do 80, the 
order 'of attaehment shall be discharged and tbe property released there
from. If an order increasing the undertaking i. made, the amount of the 
undertaking on appeal required by Section .921 of this code shall be the 
aame as the amount fixed hy the trial court in said order. Neither the 
pendency nor granting of a motion timely filed and served for vacation of 
judgment, or for judgment notwithstanding the verdict or for new trial 
shall continue force an attachment, unle"" an undertaking be exeeuted and 
med on the part of the moving party by at least two Bureties that the 
moving party will pay all costs and damages sustained by continuing the 
attaehment. Tbe 'Olldertaking may be ,included in tbe undertaking Bpeei
fied in Section 921. If not 80 included, the same procedure shall apply as 
in caee of an undertaking pursllant W Section 921. 

§ 553.5 Release from attachment upon ftling of undertaking on 

appeal 
\Vhenever a defendant appeals and the enforcement of the judg

ment against him is stayed by the filing of a sufficient undertaking 
on appeal ,as .provided lJY thi,s code, all property of said defendant 

, which has been attached in said action shall be released from the a\
, tachment levy upon the justification of the defendant's sureties, or 
written waiver, thereof, or upon the failure of the respondent to ex-
cept to said sureties within five days after written notice of the filing 
of the undertaking. ,If the officer's fees for services rendered on the 
attachment are unpaid, such officer may retain so much of the prop
erty or proceeds thereof as may be necessary to J1ay the same. 

, 
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§ 554. Application for di.seharge of &ttachm~nt; undntaking; 
order; delivery of property; justification of sureties 

Whenever any defendant has appeared in the action, such de· 
fendant may upon reasonable notice to the plaintiff, apply to the coiJrt 
in which the action is pending, or to the judge thereof, for an order to 
discharge the attachment wholly, or in part; and upon the execution 
of the undertaking mentioned in the next section. an order may be 
made releasing from the operation of the attachment anv or all of 
the property of such defendant attached; and all of the property so 
released and au of the proceeds of the sales thereof, must be delivered 
to such defendant upon the justification of the sureties on the under
taking, if required by the plalntiff. Such justification must take place 
within five days after the notice of the filing of such undertaking. 

§ 555. Undertaking for discharge 01 attachment; suntles; 
amount; justification 

Before making such order, the court or judge must require an 
undertaking on behalf of such defendant, by at least two sureties, 
residents and freeholders, or househOlders in the State to the effect 
that in case the plaintiff recovers judgment in the action against the 
defendant, by whom, or in whOse behalf SLleb undertaking shall be giv
en, such defendant will, on demand, redeliver the attached property 
so released to the proper officer, to be applied to the payment of any 
judgment in such action against said defendant, or in default thereof. 
that such defendant and sureties will, on demand, pay to the plaintiff 
the full value of the property l'C leased not exceeding the amount of 
such judgment against such defendant, The court or judge making 
such order may fix the sum for which the undertaking must be exe
cuted, and if necessary in fixing such sum to know the value of the 
property released, the same may be appraised by one or more. dis
interested persons, to be appointed for that purpose. The sureties may 
be required to jiL';tify before the court or judge and the property at· 
tached cannot be released from the attachment without their ju,,--tifi
calion if the sam~ is required. 

§ 556. Discharge for irregularity 
The defendant may also at any time, either before or after the 

release of the attached property, or before any attachm~nt shall have 
been actually levied,. apply, on motion, upon reasonable notice to the 
plaintiff, to the court in which tbe action is brought, or to a judge 
thereof, that the writ of attachment be discharged on the ground 
that the same was improperly or irregularly issued, 
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§ 557. Motion for dl'iCharge made on affidavit may be opposed 
by affidavit 

'VHEN MOTIO" MADE ON AFFTDA"IT, IT :;IAY m, OPPOSED BY AFFI

DAVIT. If the motion be made upon afiidavits on the part of the defend
ant, but not otherwise, the plaintiff may oppose the same by affidavits 
or other evidence, in addithn to those on which the attachment was 
made. 

§ 5.')8. Discharge for irregularity; am .. ndments 
If upon such application, it satisfactorily appears that the writ 

of attachment was improperly or in'egularly issued it must be dis· 
charged; prO'uw4 that such attachment shall not lie discharged if at 
or before the hearing of such application, the writ of attachment, or 
the affidavit, or undertaking upon which such attachment was based 
shall be amended and. made to conform to the provisions of this chap
ter. 

§ 559. Return of writ 
The sheriff, constable, or marshal must return the writ of attach

ment "vith the summons, if issued at the same time, and may return it 
separately from the summons if issued at a .Jater time. The writ.of 
attachment must be returned forthv.1th after levy and service in ac
cordance with the instructions given to the officer at the time such 
writ or v.Ti t and summons are de livered to him, but in no event later 
than 30 days after its re<'eipt, with a certificate of his proceedings en
dorsed thereon or attached thereto, together with the undertaking 
given Under the pro .. 1sions of Section 540 of this code to preven t or re
lease the levy of·the attachment, to the clerk of the court from which 
said writ of attachment was issued, except that if cash has been de· 
posited with sueh levying officer in lieu of an undertaking as permi tted 
by Section 540 of ~his code, such cash shall be retained in such levying 
officer's trust fund, and whenever an order has been made ~Jscharg
ing or releasing an attachment upon real property, a certified copy of 
such 'order may be recorded in the offices of the county recorders in 
which the notices of attachment have been recorded, and be indexed 
in like manner. 
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§ 559 Yz. Alias writs; issllilJlce 

.. After the ,:,tl~I'Il and filing of the writ of attachment, or upon 
- folmg by the plamtlff of a verified affidavit setting forth the loss of the 
writ of ~tf1lchment, the.clerk, upon demand of the plaintiff at any time 
before Judgment, may ISSue un alias ,nit which shall be in the same 
form as the OIiginal, without requirement of a new affidavit for at. 
tachment or of " new undertaking as provided in Section 539 of the 
Cotlc of Civil Proeedure. 

The [Jrovisions of thi, seeticon do not prohibit tlle issuance of se,'
et'al '''Til" as providpd for in Section 540~ 

§ 560. Real estate; release; manner 
An attachment as to any real property may be released by a writ

ing signed by the plaintiff, or his attorney, or the officer who levied 
the writ, and acknowledged and recorded in the like manner as a 
grant of real property. 

§ 561. Interest in estate of decedent 
The intel'eSt of a defendant in personal property belonging to 

the estate of a decedent, whether as heir, legatee or devisee, may be at
tached by serving the personal representative of the decedent with a 
copy of the writ and a notice that said interest is attached. Such at
tachment shall not impair the powers of the representative over the 
property for the purposes of administration. A copy of said writ of 
attachment and of said notice shall also be filed in the offke of the 
clerk of the court in which said estate is being administered and the 
personal representative shall report sllch attachment to the court 
when any petition for distriuution is filed. and in the decree made 
upon such petition distribution shall be ordered to such heir, legatee or 
devisee, but delivery of such property shall be ordered to the officer 
making the levy subject to the claim of such heir, legatee or devisee, 
or any person claiming under him. The property sha 11 not be deliver· 
ed to the officer making the levy untll the decree distlibuting such in
terest has become final. 


