
1/31/72 

Memorandum 72-8 

Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' 
Earnings Protection law) 

Attached to this memorandum is a copy of the recommendation as it will 

be printed (after a few typographical errors are corrected). He have changed 

the "ithholding table and made the one change in the text of the statute as 

directed at the last meeting. However, we are advised that it ,,111 be more 

than a month before our report will be printed and that it ,lOuld cause a 

substantial additional delay if we reade any more changes in the printed 

recommendation. Accordingly, ','e are printing it and ;re will have to make 

additional changes in the statute by amending the bill and changes in the 

Comments by having legislative committees adopt reports revising the Com. 

ments. 

Also attached is a copy of Senate Bill No. 88. This bill is the same 

as contained in our printed recommendation except for the one change rrade 

in the text of the statute at the last meeting. Tde will make that change 

the first time we amend the bill. 

Attached as Exhibit I are amendments to be made to Senate Bill 88. 

We dis~~ss each amendment below. 

Amendments 1, 2, and 3 

Technical amendments. 

Amendment 4 

See Exhibit II attached for the text and Comments to three sections 

relating to deposit accounts. These sections replace the deposit account 

section (690.7) in Senate Bill 88. 
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Section 690.7. Fe :wve rF,{ri~,ten Section 690.7 to !rEke the meaning of 

the section clearer and to cover some ITEtters not previously covered. This 

is the $500 exemption section. Note that we have split out the essential 

for support exemption for deposit accounts and made it a ne,' section--Sec­

tion 690.7-1/4. 

Section 690.7-1/4. This is a new section containing the essential for 

support exemption formerly included in Section 690.7. Fe have treated the exemp­

tion in Section 690.7-1/4 the same in substance as the comparable exemption 

in the Employees' Earnings Protection Law. Ve have used the same standard 

in both exemptions and require a comparable financial statement in Section 

690.7-1/4. Should subdivisions (d) and (e) be retained in this section? 

Section 690.7-1/2. This is the exemption for a deposit account where 

a bank is acting as the employer's payroll agent. Note that the section 

covers both a bank and a savings and loan association acting as a payroll 

agent. tredi t unions are not \iithin the scope of the section. 

Amendment 5 

This amendment \iaS adopted at the last meeting. 

Amendments 6 and 7 

Technical amendments. 

Amendment 8 

This amendment was adopted at the last meecing. 

Amendments 9 and 10 

The substance of this amendment "!as adopted at the last meeting. Does 

the Commission ,!ant to include Amendment 10 in the bill? 
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Amendment 11 

The amendment of Section 270h is a new technical amendment which is 

necessary because Section 270h ,,,as amended at the 1971 session. 

The amendment of Section.12G8 was previously approved. 

Amendments 12 and 13 

Technical amendments 

',Ii thholding Table and Formula 

At the last meeting, the Corr,"lission looked with some favor on revising 

the ,.i thholding formula so that the lea st all!ount an employer ",ould have to 

withhold ,muld be $10. Also, there ",Jas some favorable reaction to"ard in­

crea sing the amount to be \{i thheld from $8 to $10 ,.hen the employee's gross 

earnings are $100 ,d th corresponding $2 increases in the higher brackets. 

He have attempted to draft a formula that ,·rould give this result. After 

giving the matter considerable though~we suggest the following formula. 

From gross income, subtract state and federal taxes based on a single per­

son claiming one exemption, social security taxe~and employee's state dis­

ability insurance contributions. Then subtract 30 times the federal minimum 

wage '$48). To the rerr.aining "nonexempt earnings," apply the following 

formula: 

(1) If the nonexempt earnings are less than $30, nothing is to be 

'lithheld. 

(2) If the nonexempt earnings are $30 or more, withhold $10 plus 

25 percent of the amount of nonexempt earnings over $30. Exhibit III amends 

Section 723.050 to incorporate this formula and to make some clarifying 

changes. The clarifying changes make clear that social security tax is to 
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be deducted on the ba si s of the a ctual amount the t 1wuld be deducted on 

earnings sub,ject to ~,.,ithholding for that purpose rather than prorating t.he 

amount over the entire year , . .,here the debtor has earnings in excess of the 

amount tha" ,·;auld be subject to 1<lithholding for social security taxes. The 

same clarification is made '.Ii th respect to state disability insurance con-

tributions. 

The la st page of Exhibit III sho1<ls the 'dithholding under the revised 

formula. Note that there is no 1<li thholding On less than $98 gross earnings. 

On $98, $10 ;)ould be 1<li thheld, leaving the debtor $88 of gross earnings. 

This is as close as 1<le could come to the objective discussed at the last 

meeting unless we 'JOuld deduct some odd amount (instead of $30 as suggested 

by "he staff). 

The staff believes that the proposed formula discussed above is a good 

compromise and would be of substantial benefit to employers, low income 

debtors, and to creditors. \';e recolTj)Jend that it be incorporated into 

Senate Bill No. 88. 

Respectfully submitted, 

John H. De!l.oully 
Executive Secretary 



Memorandum 72-8 

EXHIBIT I 

AMENDMENTS TO SENATE BILL 88 
(as introduced in the Senate on January 18, 1972) 

AMENDMENT 1 

On page 1, line 3 of the title of the printed bill, :lelete "and" and 

after "690.7" insert: 

, 690.7-1/4, and 690.7-1/2 

AMENDMENT 2 

On page 1, line 7 of the title, after "Code, II insert: 

to amend Sections 270h and 1208 of the Penal Code, 

AMENDMENT 3 

On page 5, line 27, delete "723.01" and insert: 

AMENDMENT 4 

Delete Section 8 (adding Section 690.7) on pages 8, 9, and 10, and 

insert new provisions set out in Exhibit II attached. 

AMENDMENT 5 

On page 11, after line 29, insert: 

(e) Periodic payments received by the debtor from a pension or 

retirement plan during the 30 days immediately preceding the levy of 

execution which have been retained by him in the form in which received 

or as cash are subject to levy of execution only in an amount not to 

exceed the maximum amount of such payments that could be withheld by 
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the fund under subdivision (d), less any amounts withheld ·from such payments 

by the fund pursuant to a levy of execution. 

AMENDMENT 6 

On page 11, line 30, delete "(e)" and insert: 

(f) 

AMENDMENT 7 

On page 23, line 27, delete "Unemployement" and insert: 

Unemployment 

AMENDMENT 8 

On page 26, line 24, after "amount" insert: 

to be 

AMENDMENT 9 

On page 33, line .25, after the period, insert: 

The notice also shall advise the judgment debtor where the forms needed 

to apply for a hearing and for the financial statement can be readily 

obtained. 

AMENDMENT 10 

On page 36, after line 1, insert: 

723.129. The Judicial Council shall provide the clerk of each court of 

record with copies of the form "Application of Judgment Debtor for Hearing" 

and the form "Judgment Debtor's Financial Statement." The Judicial Council 

may provide copies of these forms to other public officers or agencies. The 

forms shall be made available without charge to judgment debtors who need 

them. 
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AMENDMENT 11 

On page 42. after line 16. insert: 

·'SIIC. 16. Section 270h of the Penal Code,i, amended to read: 
270h. In any ease where there i. a convIction. un er e 

provisions of either Section 270 or 270a and there .. an order 
granting probation which include. an order for support, the 
court may: 

(a) Issue an ex<'Cution on sueh order for th~ support par' 
ments that accrue during the time ouch probatIOn order IS 10 

t"!fff"Ct, in tbe same manner Ii' on a judgm6llt in a civil action 
for support payments. This remedy shall apply o~ly wheu 
there is no existing civil order of th .. state or a foreIgn court 
order that haa been reduced to a judgmet1t of this state for 
support of the same person or persons included in the proba· 
tion support order. . 

(b) KF!tuipe esoignBlent ef. ,,!fig'et!I IHUEMlflB,t to 8e:t'9B 1791 
8f tiL e CPiiJ CetJe as Q eeBElitloB 9£ p,9hatI9Ht. Tlua UBl8~ 
IIAIIl l111Pl·· eJH3r WReB tlu~Pe iE H9 enetiag GiYH epa! • .fer Iup-
13apt 9f t1=;(I: 1WlRip. pe;PS8B 9P peP&esa iBehu)e~ iii ike ,I ai.'iea· 
8Qj),a'i elder atteR witteR ftfi araep ef SS1I"Ble8i ltM heeB 
efttereS pB1'fttltlflt is Seetws 1791. I s sue an earning s 

withholding order under Section 723.030 of the 

Code of Civil Procedure to enforce the order 

.for support • 
. ~1'h ... remedies are' in additinnto any other remedies avail· 

able to the court. 

• as amended by Chapter 
1587 of the statutes of 
1971. 

Sec. 17. Section 1208 of the Penal Code is amended to read: 

1208. . (a) The provisi<>ns of this 6eCtion, insofar as they . 
relate to employment, sban be operative in any county ·in which 
the board of aupel"Viso .. by ordinance fuids, on the bAsi. of 
employment conditions, the state of tbe county jail facilitks, 
and other pertinent circumstantes, that tbe op ... tion of ·this 
aeetion, insofar as it relates to employment, in that county is 
feasible. The provisions of this ""ction. insofar as they relate 10 
· education, shall be operative in any eounty in which tho board 
of supervisors by ordilUUlee find.. on the basis of ed llca tion 
conditions, the stllte of the ,ounly jail 'adlities. and other 
pertinent circnmfJtanees, that the operation of this section, 

: insofar 88 it relates to education, in that county is fea,ibte. In 
any sueb ordinance the board shall prescribe whetber the 
aberill', the probation oflieer, or the superintendent of a county 

· industrial farm or industrial road ""mp in the county «hall 
perform the function$ of the work fUTlou~h administutor. The 
board of supervisors may also terminate the operativeness of 
thia aec!ion. either with respect to employment or eJucation in 
the connty if it finds by ordinauce that, because of changed cir· 
cumstance&, the opeMltion of this section. either with respect to 

· employment or education in. that county is no longer feasible. 
(b) When a person i. convicted of a misdemeanor and tIMI­

tenced to the county jail, or i. imprisoned therein for nonpay­
ment of a fine, for contempt, or as a condition of probation for 
any criminal oll'ense, or committed under the terms of Section 
6404 or 6400 of the Welfare and Institntions Code as a babit­
forming drng addiet, the work furlougb administrator lDI.Y, 
it he conelud .. that sucb person is a fit subject therefor, direct 
that such person be permitted to continue in his regular em~ 
ployment. if that is compatible with the requirements of sub­
division (<1), .. 1' may authorize the person to secure employment 



for himself in the !~Olmty, unless tne: court at the time of sen· 
t.neing or oorrm,itting has ordered that sueh pel'SOU not be 
gTanted work furlou~h.. The work furlough administrator 
may,if J1e oondude£ th&t ""oh person is a fit subject therefor, 
·direc! t.hat, sueh perwn be permitted to cont;",ue in his :regular 
edneational program, if that is eompatible with the require­
menIB of subdivision (d). or may authorize the person to 
R~ure education for himse'if in the county, unless tbe eour! at 
the time of, .. ntencing has ,,,dered that su.ob person not be 
granted work fllrloughs. 

(e) If. the wor" furlough administr~tor go direeIB that the 
prison.r he permitted te, continue in hi. regular employment 
or educational {JrDgrl!:m! the administrntor shall arrange for a. 
continuation or such £'mplo.vment O!" edueatic;D, so far as posai ... 
ble without interfllptinn. If the prj~Qner dee. not have regular 
employment or a rrgd",' educational program, lind the admin­
istrator hM authorized Ihe prisoner to secure employment or 
education for himself, the prisoner may do so, and tbe adminis­
trator may 8!1S1.t him in doing so. Any erupl.oyment or educa­
tion so ~,ured m,u;t be suitable ror the prisoner, Sileh em­
ployment or education. I prol,'ram, if SIIeb educational program 
ineludes eornings by the prisoner, must be at " wage at least' 
8S hi~h as the l'~l'~'\mng wage for similar work in the area 
where thf' worK 1~ perfonnro rrnd in ftccornance with the pre· 
vailing- llO'orkhlj'? (~ondi'tion'" in sw~h ar('8.,- In no (!vent may any 
such employment or educational program inv.o~ying earnings 
hy the prisoner b" permitt",'. where there is a labor dispute in 
the establ';,hmcnt in which the prisoner is, or is to be, employed 
or edueated. • 

(dl. 'Whenevl'r the pri«mer j. not employed Or being edu· 
cated and between til.' nom; or petioJ. of employment or .dn­
ration, he shall b," confined in the facility desiltn3ted by the 
board of sup'>I'Visors for work furlough confinement unless ' 
the work fnrlou~h admilli,tra!or direets ot,herwise. If the 
prilo\O-nf"l' i"S! injured dnrin:x a. p~riod. of tmploymf>nt or e-dnc8.~ 
tion. the ,%rk im,'oug-h ndm;nistratGr,.hall hnv<" the authority 
to Tf'olptH;e him fto!!;) the- fa(:'ilit~, for cantimlf'd medical treat. 
nH'Ht by" prlvatr ph~~iei:lns or a.t medi~&l f<"~("ilitics at the foX­
p(>ll~ of t'he emp1'lyer, workru;1ll18 (·omp(·nsation insurer, or the 
pri!Wn('r. SlH~h rplf'M;:t' shaH not 1,('0 ('nnstrned as assumption 
of liability hy the county or work furlnngh "dministrutor for 
mNlicltl troP(ltml'''1'': obtained. 

(e) The earnings of the p':;soner· .hall be collected by the 
'Work furlough administrator, "nd it shall be tbe duty of the 
prison.rr 1s f'mploycr to transmit ~ll(':h wngM to t'he administra. 
tor at the btll'f', requt'St. E'lrnillg>; le~icd upon pursuant to 
"lit. ef iltttftt:tJft"..N!~ 9P elHt!tltifR SF in 6thtr lu"""111 ]J~lner 

the 10 est Earnin s Protection Law 
Phapter 2.5 commencing with Section 
123.010) of Title 9 of Part 2 of tha 
Code of Civil Procedure, 
shllli rIOt' be 'tl'ansmitt"d to tho administrator. 1f the adminis- : 
tratnr has r(>questf~ll t.rnn~mlt1al of earnin~s prior to It.,, ,'B!tft 
.Pl'1U(.i!ft shaH "haue flPjerity. 

'service of an earnings withholding' order 
under the Employees' EarningS Protection 
Law, none of the earnings of the prisoner 
shall be withheld pursuant to such order. 

h: h eo""!. h!t Ib'h ieh thE', fUht"li6ns . 
€sf tl\e ftafltlnlr,pfitaf FlJltl ,at:A'fIB18S By & eJ;jerili. and: sitek 
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fdrIt riff t'@teivl'S: R w."it ~)f IltHleloiui ·'Iit f!p E!lHf.tllitHi frp fll@ (&PH 
irtf!:.: &f ft: P'pi@~nrf thl&,j~H!t w Hi·,;: flett.fisH' \qt l'A8 IU:,:t s@t J@ 

EtStlohtl "PftRnBtiUrd sf t,kp fJPlflHI9P'S e~PRin~fJ fll" ina"" t& Uti, 
8t:'eMsB) IHI, El88:U "rat le-ecy 19M fAt' !lftl'Hingfli rruP.ttttu\t h, the cuit. 
When an (""mpJoye:!" or- ed:u("fitor transmits su{·h C'flrnings to the 

.,administrator l'urouant to this snbdivi,ion he shall have nO li­
ability to the prisoner for ,uch ""rnings, From sueh earninlJ'8 
the admini.tral<>r .han pay the prisoner's board nnd per50llal 
exp(~n~es. botrJ inside ~nd \Jut~id{' th(:' jail, and :mAil deuuet so 
much of the emits of administration of this. Sf'C'tion as is alloR 

cable to sueh pr:son~r. ({ud. in an amou.nt determined by: the 
administrator, Shllll pay the suppor1 of thr prloora-"t"s d€"pend­
ent." if any, If suffi"ier.t funds are av"ilable after making the 
fort'-goiI;g pa:ymC'Dts, the anministrator may, ·with the consent 
of .the prisoner, pay, in wholE" (It" in part the pn~xis.tin'g dt:bts 
Of the prisoner_ Any bal"n<'~ sh"U be ret"',, .. l unl il the pris: 
oner'. discharge and there\lpc,o shall be paid tG him_ 

tf) The pri!lOner shaH he eligible for time credits purauant 
to S""tions 401g, 4019, and 40192_ 

(g) In the event rr.e pri,'lOn~r violat"" the conditions laid 
down for his conduct, custody. ed'-li'l\tion, or employment, the 
w()rk furlough Ildministral<>r may order the balance of tbe 
prisoner'8 sentence te) be spent in actual oonfinement 

(b) Willful tailure of the prisoner to return to the plane 
of connllem~nt not later than the expiration of any period 
during which he is authorized to be away from the pLIo. of 
confinement PUrsWlct I<> this section i. punishable as provided 
In Section 4532 of the Penal Cod~. . 

(il As used in this ...-,tion, "educatiou" in.lud ... vocational 
training, and uedur-atort, inelode:.s a pi'rson 01' in:r;titution pro­
viding "ocatlonal trajning. 

(j) This """tion .hall be known and mny be oited as the 
"Cobey W()Tk Furlough Law." 

AMENDM!:11T 12 

On page 42, line 17, delete "16ft and insert: 

18 

AMENDMENT 13 

On page 42, line 30, delete "17" and insert: 

19 
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Memorandum 72-8 

EXHIBIT II 

§ 690.7. Exemption of $500 of deposit account 

690.7. (a) As used in this section, "debtor" means an indi­

vidual and does not include a corporation, partnership, or unin­

corporated association. 

(b) As used in this section, "deposit account" means any of 

the following: 

(1) A deposit or account in any "bank" described in Section 

102 of the Financial Code. 

(2) A savings deposit in, share or other account in, or share 

of stock of any state or federal savings and loan association. As 

used in this paragraph, "savings deposit" includes "investment cer­

tificste" and "withdrawable share" as defined in Sections 5061 and 

5067 of the Financial Code. 

(3) A share or certificate for funds received of the member 

of a credit union and all the accumulation on such share or certifi-

cate. 

(c) As used in this section, "spouse" means the debtor's pre­

sent husband or wife except (1) after the rendition of a judgment 

decreeing their legal separation or (2) while they are living 

separate and apart after the rendition of an interlocutory judgment 

of dissolution of their marriage. 

(d) There is exempt from execution an aggregate five hundred 

dollars ($500) in all deposit accounts owned by the debtor or his 

spouse on the date of the first levy on any of such accounts. The 

amount exempt in any deposit account levied upon shall be computed 

by applying the exemption first to amounts owned by the debtor or 
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his spouse in accounts not levied upon, and then to amounts owned 

by the debtor or his spouse in accounts levied upon in the reverse 

of the order in which they were levied upon, first exempting amounts 

in the account last levied upon, then progressing in like manner 

until the exemption has been exhausted. The amount that is exempt 

in an account owned by joint debtors is the cumulative amount of the 

individual exemptions of each debtor in that account, except that 

joint debtors who are spouses are limited to one exemption between 

them. 

(e) A debtor who claims an exemption under this section shall 

list in his affidavit of exemption under Section 690.50 all amounts 

held in all deposit accounts standing in the name of the debtor or 

his spouse or in which either was listed as a beneficiary or had a 

beneficial interest, whether alone or with others, on the date of 

the first levy on any of such accounts. For the purpose of this 

section, it shall be presumed that all amounts in such accounts were 

owned by the debtor or his spouse on the date of the levy. The pre­

sumption established by this subdivision is a presumption affecting 

the burden of proof. 

(f) The exemption provided by this section is not applicable 

where the execution is sought to enforce a court order for the sup­

port of any person or to collect a state tax liability as that term 

is defined in paragraph (2) of subdivision (a) of Section 723.031. 

(g) The exemption provided by this section is alternative to 

the exemption provided by Section 690.7-1/2. If a debtor claims an 

exemption under this section for amounts in a deposit account that 



§ 690.7 

are also exempt under Section 690.7-1/2, the court shall grant an 

exemption under only one of the sections, whichever "ill result in 

the greater amount being exempt. 

(h) Nothing in this section shall affect the rights of a banker 

under Section 3054 of the Civil Code. 

Comment. Section 690.7 provides an exemption from execution for 

various types of savings and commercial accounts. 

Accounts protected. The accounts protected under Section 690.7 in­

clude savings and loan association accounts, credit union accounts, and 

bank accounts--whether savings or checking accounts. See subdivision (b) 

(defining "deposita ccount" ). Under prior law, the amount exempt depended 

on the type and holder of the account: Checking accounts and bank 

accounts generally "ere not protected; §l,OOO in a savings and loan asso­

ciation account and $1,500 in a credit union account were exempt. See 

former Section 690.7 and former Financial Code Section 15406. These 

exemptions were cumulative so that a single debtor could exempt a total 

of $2,500 by proper allocation of his money. Section 690.7, on the other 

hand, provides a single aggregate exemption applicable to all types of 

accounts, including bank savings and checking accounts. 

The exemption provided by Section 690.7 is in no way dependent upon 

a showing by the debtor that the amount claimed as exempt represents his 

earnings. On the other hand, the debtor may be able to exempt a greater 

amount in certain accounts containing earnings. See Section 690.7-1/2. 

And, the debtor is given an additional exemption in Section 690.7-1/4 

that permits him to protect an amount in excess of the basic $500 exemp-

tion if he is able to shm, such amount is essential for the support of 

himself or his family. 
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§ 690.7 

Persons protected. Only an individual may take advantage of the 

exemption provided by Section 690.7. See subdivision (a). An account 

owned by joint debtors is exempt in the total amount that each debtor 

would have exempt following application of the exemption formula. A 

husband and wife, however, are entitled to only one exemption between 

them even if they are joint debtors; and accounts standing in the name 

of either or both of them--whether they consist of separate, community, 

or quasi-community property __ must be listed in the claim of exemption 

even though only one of them is the judgment debtor. See subdivisions 

(d) and (e). It should be noted, however, that,although a spouse's 

separate property may be considered in computing the exemption provided 

in Section 690.7, nothing in the section authorizes the satisfaction of 

the judgment out of such property. 

Exemption must be claimed. The exemption provided by Section 690.1 

must be claimed pursuant to Section 690.50. See Section 690(a). This 

requirement makes it possible to limit the amount to be exempted by taking 

into consideration all other accounts owned by the debtor or his spouse. 

Nevertheless, in the ordinary case, it is anticipated that the release of 

funds pursuant to the exemption provided by Section 690.7 will be expedi­

tiously accomplished. Where only the basic exemption is claimed, it will 

be easy to compute the exempt amount and there should be little occasion 

for the filing of counteraffidavits by a creditor; the attaching officer 

will be able to make the necessary distributions on the basis of the 

debtor's affidavit alone. 
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§ 690·7 

Basic exemption. As much as $500 owned by the debtor in an account 

is exempt under Section 690.7(d). This basic exemption is an aggregate 

one, however. Hence,a debtor may claim as exempt only that portion of an 

account levied upon which he owns and "hich, when added to all other 

amounts o;TIled by the debtor or his spouse in other accounts on the date 

of the levy, equals $500. The exemption must be claimed and the burden 

of proof is on the debtor to show that he is in fact entitled to exempt 

the amount claimed. See subdivision (e). See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim for 

exemption the amount he or his spouse holds in all other accounts or in 

which he or his spouse is listed as a beneficiary or has a beneficial 

interest on the date of the levy even though the other accounts are not 

levied upon. See subdivision (e). In computing the amount exempt in 

any account, the exemption is applied first to amounts in accounts that 
have not been lEvied upon, and then to amounts in any accounts that have 

been levied upon, until the full exemption has been consumed. 

Further, all amounts in such accounts, including all joint accounts, are 

presumed to be the debtor's. This presumption is one affecting the 

burden of proof. See subdivision (e). See also Evid. Code §§ 605, 606. 

Some or all of an account levied upon may in fact not be subject 

to execution to satisfy the debtor's obligation because of the nature of 

the account or the character of the funds in the account. See Tinsley v. 

Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954); Spear v. Farwell, 5 cal. 

App.2d Ill, 42 P.2d 391 (1953). Section 690.7 does not affect this im-

munity; a nondebtor may make his third-party claim pursuant to Section 690. 

The follOWing examples illustrate the operation of the $500 exemp-

tion. 

-5-



Example 1. Debtor has a $1,000 account that is levied upon and a 

$200 account that is not levied upon. The exemption is applied first to 

the account not levied upon--$200. The exemption is applied next to $300 

in the account levied upon, leaving $700 that the creditor can reach in 

that account. 

Example 2. Debtor has a $200 account that is levied upon and a 

$1,000 joint account with his spouse that is not levied upon. The exemp­

tion is applied first to the account not levied upon--.$500. The creditor 

can reach all $200 in the account levied upon. Note: This result applies 

regardless whether the character of the property in the joint account is 

separate, community, or quasi-community. 

Example 3. Debtor has two $200 accounts in his own name and a $300 

joint account with his brother. Creditor 1 levies on one $200 account, 

creditor 2 levies on the .$300 account, the debtor files a claim of exemp­

tion. The exemption is applied first to the account not levied upon--

$200. The exemption is applied next to t~ account last levied upon--.$300 

(assuming that all of the account is "owned" by the debtor and none of it by 

his brother). The total $500 exemption is exhausted, and creditor 1 can 

reach $200. Note: If debtor demonstrates, for example, that $100 of the 

joint account is not owned by him, then only $200 of the exemption is used 

in that account, and creditor can reach but $100 from the $200 account. 

Example 4. Joint debtors have $1,000 in equal shares in a joint ac_ 

count that is levied upon, $200 in equal shares in a joint account not 

levied upon, and one of the debtors has $100 in a separate account not 

levied upon. The exemptions are applied as to each debtor. Debtor 1 

exempts $100 in the separate account and $100 in the joint account, leaving 



$300 exempt in the $1,000 account. Debtor 2 exempts $100 in the joint 

account leaving $400 exempt in the $1,000 account. The result is that 

$700 is exempt and $300 can be resched by creditor. Note: If debtors 

demonstrate, for example, that debtor 1 actually owns only $50 in each 

joint account, exemption is computed as follows. Debtor 1 exempts $100 

in the separate account and $50 in the joint account, leaving all of the 
• 

$50 that he owns in the $1,000 account exempt. Debtor 2 exempts $150 in.' 

the joint account leaving $350 exempt in the $1,000 account. Result is 

that $400 is exempt and $600 can be taken by creditor. 

Example 5. Joint debtors are married, having $1,000 in a joint ac-

count that is levied upon, $200 in a joint account not levied upon, and 

$100 in the wife's separate account not levied upon. The debtors exempt 

$100 in the wife's account and $200 in the joint account, leaving $200 

exempt in the $1,000 account. Creditor can reach $800. Note: The re~ 

sult is the same whether or not the spouses are joint debtors and regard-

less whether the accounts are joint or separate or whether the character 

of the property in any of the accounts is separate, community, or quasi-

community. 

Orders for support; state tax liabilities. Subdivision (f) eliminates 

the exemption otherwise provided by this section where execution is sought 

to enforce a court order for support or to collect a state tax liability. 

This special consideration fbr such creditors is consistent with1he special 

treatment accorded them under the Employees' Ea'rnings Protection Law 
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§ 690.7 

(Chapter 2.5 of this title) as well as under Title III of the federal Con­

sumer Credit protection Act. See 15 U.S.C. § 1673(b)(1), (3). 

Bankers lien. The exemption provided by Section 690.7 is a limitation 

on garnishment procedures only; it does not in any way affect the exercise 

of rights pursuant to Civil Code Section 3054 (banker's lien). See sub­

division (h). 
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§ 690.7-1/4. Exemption of deposit account where essential for support 

690.7-1/4. (a) As used in this section, "deposit account" 

has the meaning given that term in subdivision (b) of Section 690.7. , 

(b) A deposit account owned by the debtor is exempt from 

execution in the amount essential for the support of the debtor or 

his family. This standard recognizes that the exemption provided 

by Section 690.7 should be adequate except in rare and unusual 

cases. Neither the judgment debtor's accustomed standard of living 

nor a standard of living "appropriate to his station in life" is 

the criterion for measuring the debtor's claim for exemption under 

this section. 

(c) A debtor who claims an exemption under this section shall 

include a financial statement as a part of his affidavit of exemp­

tion required by Section 690.50. The financial statement shall be 

in the form prescribed by the Judicial Council and shall include all 

of the following information: 

(I) Name, age, and relationship of all persons dependent upon 

the debtor or his spouse. 

(2) All sources of the earnings and other income of the debtor 

and of his spouse and the amounts of such earnings and other.income. 

(3) A listing of all assets of the debtor and of his spouse 

and the value of such assets. 

(4) All outstanding obligations of the debtor and of his spouse. 

(5) Any extraordinary prospective expenses of the debtor or 

of his spouse. 
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§ 690.7-1/4 

(6) Any other information required by the Jl'dicial Council. 

(d) The exemption provided by this section is not applicable 

,There the execution is sought to enforce a court order for the sup-

port of any person or to collect a state tax liability as that term 

is defined in paragraph (2) of subdivision (a) of Section 723.031. 

(e) Nothing in this section shall affect the rights of a 

banker under Section 3054 of the Civil Code. 

Comment. Section 690.7-1/4 provides an exemption for deposit accounts 

comparable to that provided for earnings under Section 723.051. The strict 

standard provided in the section--"essential for support"--recognizes that 

the exemption provided by Section 690.7 should be adequate except in 

extremely rare and unusual cases. Section 690.7-1/4 is not intended to 

be used for the maintenance of a life style appropriate to the debtor'S 

station in life or an accustomed standard while the debtor owes money on 

an unsatisfied judgment. 

Subdivision (c) is comparable to Section 723.124 which prescribes the .. 
content of the judgment debtor's financial statement which is required 

when earnings are sought to be exempt from withholding on the ground that 

they are essential for the support of the judgment debtor or his family. 

Subdivisions (d) and (e) are comparable to provisions found in Sec­

tion 690.7. See the Comment to that section. 
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§ 690.7-1(2. Exemption of deposit account where financial institution acts 
as employer's payroll agent 

690.7-1(2. (a) As used in this section: 

(1) "Deposit account" includes (i) a deposit or account in any 

"bank" described in Section 102 of the Financial Code and (ii) a 

savings deposit in, share or other account in, or share of stock of 

any state or federal savings and loan association. As used in this 

paragraph, "savings deposit" includes "investment certificate" and 

"withdrawable share" as defined in Sections 5061 and 5067 of the 

Financial Code. 

(2) "Earnings" means compensation paid by an employer to an 

employee for perscmal services performed by such employee, whether 

denominated as wages, salary, commission, bonus, or otherwise. 

(3) "Employer's payroll agent" means a financial institution 

that computes for an employer the net amount payable to an employee 

after making all required and authorized deductions from his gross 

earnings and credits the net amount to the employee's deposit account 

in that financial institution. 

(4) "Financial insti tuUon" includes any "bank" described in 

Section 102 of the Financial Code and any state or federal savings and 

loan association. 

(b) Where a financial institution acts as the employer's payroll 

agent for a debtor's employer, the deposit account of the debtor is 

exempt from levy of execution to the extent of the amount of the debtor's 

earnings that. the agent has credited to that account for the last pay 

period prior to the levy, less the sum of the following: 
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(1) The amount, if any, that the debtor's employer could have 

withheld for the levying creditor from the debtor's earnings for that 

pay period pursuant to the Employees' Earnings Protection Law, Chapter 

2.5 (commencing with Section 123.010) of this title, if the levying 

creditor has served on the employer an earnings withholding order on 

the fifth day prior to the end of that pay period. 

(2) All amounts debited to that account after the time the earn-

ings for that pay period were credited to the account. 

(c) The debtor is entitled to the exemption provided by this 

section without filing a claim for exemption as provided by Section 

Comment. Section 690.1-1/2 provides an exemption for the earnings of 

an employee where a financial institut~on acting as his employer's payroll 

agent has computed the net amount payable to the employee (by deducting 

from the employee's gross earnings all required and all authorized deduc­

tions) and credited that amount to his deposit account. The exemption pro-

vided by this section is automatic; tbeemployee need not claim it under 

Section 690.50. 

Where a financial institution acts as an employer's payroll agent, the 

employee may not be able to obtain his funds out of the deposit account 

before the account is garnished by a creditor. The purpose of Section 

690.1-1/2 is to give the employee the same protection in this situation that 

he would have had if the creditor had garnished the earnings (by an earnings 

withholding order) before they were credited to the deposit account • 
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The amount exempted by Section 690.7-1/2 is basically the amount that 

would have been exempt from levy by the creditor as earnings under the 

Employees' Earnings Protection Law ("EEPL"), Chapter 2.5 (commencing with 

Section 723.010) of this title, for the duration of one pay period. If the 

debtor removes amounts from his deposit account during that period, the 

amount removed is deemed a portion of his exempt earnings for the purpose 

of Section 690.7-1/2 regardless whether there were at the time funds in 

the account derived from other sources. The method of computation is des­

cribed below. 

The financial institution first determinea the amount of the earnings 

of the employee that were credited to the deposit account for the last pay 

period for which earnings have actually been credited to the account prior 

to the levy. From this amount, the financial institution subtracts the 

maximum amount that could have been withheld from the judgment debtor's 

earnings by his employer if the creditor had served on him an earnings with­

holding order. This amount is determined by reference to the appropriate 

table prepared by the State Administrator pursuant to Section 723.050, 

based on the gross earnings of the employee for that pay period. If the 

employer has withheld for an ordinary debt from the employee's earnings for 

the pay period, nothing is subtracted since the creditor would not have 

been able to have anything withheld had he served an earnings withholding 

order; if the employer has withheld from the employee's earnings pursuant 

to a support order, the amount that could have been withheld is computed on 

a basis of adjusted gross earnings. Cf. Section 723.030. Also to be sub­

tracted from the net earnings are all amounts debited to the account after 

the net earnings for the pay period were credited to the account. The 

remainder is the amount of the account that is exempt from levy of execution. 
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The following examples illustrate the method of computation. 

Example 1 

Assume the following facts and transactions: 

Balance in Account 

Balance in account as of March 31. 

April 1. Gross earnings for weekly 
pay period ending March 31 
are $260. Financial insti­
tution computes deductions 
and credits net of $200 to 
employee 's· deposit account. 

April 2. Creditor levies on account. 

Computation of amount of deposit 
account exempt: 

Earnings credited to account for last pay 
period prior to levy. 

Less: 

(1) Amount that could have been with­
held under EEPL. (Gross earnings 
$260--applying table assume that 

$ 0 

$200 

$40 could have been withheld.) $ 40 

(2) Amount debited to account after 
earnings for last pay period 
credited. ~ 

$40 

Amount of account balance ($200) that is exempt is $160. 

$200 

~ 

$160 

The remaining $40 is not exempt under Section 690.7-1/2. (The debtor 

may, however, be eligible for an exemption under Section 690.7.) 
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Example 2 

Assume the following facts and transactions: 

Balance in Account 

Balance in account as of March 31. 

April 1. Gross earnings for weekly pay period 
ending March 31 are $260. Financial 
institution computes deductions, which 
include $60 withheld pursuant to earn­
ings withholding order for support 
and $15 withheld pursuant to ordinary 
earnings withholding order. Financial 
institution credits net of $l25 to 

:I; 20 

employee's deposit account. $145 

April 3. Employee deposits $20 to account $165 

April 4 and 5. Checks totaling $65 are debited 
to account. $100 

April 6. Creditor levies on account. 

Computations of amount of deposit 
account exempt: 

Earnings credited to account for last pay period 
prior to levy. 

Less: 

(1) Amount that could have been withheld 
under EEPL. (Gross earnings $260 less 
$60 for support equals gross for com­
puting the amount an ordinary creditor 
could reach. Applying table assume 
that $25 could have been withheld. How­
ever, another creditor has levied on $15, 
so that even though $10 might in theory 
be available, the levying creditor would 
not have been able to reach anything under 
EEPL.) 1-2 

(2) Amount debited to account after earnings 
for last pay period credited. 

Amount of account balance ($100) that is exempt is $60. 

$l25 

:I; 65 

$60 

The remaining $40 is not exempt under Section 690.7-1/2. (The debtor 
" 

may, however, be eligible for an exemption under Section 690.7.) 
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A debtor who qualifies for an automatic exemption under this section 

may also claim the deposit account exemption provided by Section 690.1. 

However, the debtor may not cumulate these exemptionsj in case of a claimed 

exemption under Section 690.1, the court may allow an exemption only under 

the section thst will exempt the greater amount. See Section 690.1. 

It should be noted thst the exemption provided in this section does 

not insulate an employee's earnings from garnishment pursuant to an earnings 

withholding order directed to the employer. An employer cannot avoid his 

duty to withhold earnings as required by the Employees' Earnings Protection 

Law, Chapter 2.5 (commencing with Section 123.010) of this title, by desig­

nating a financial institution to act as his payroll agent. 

-16-



Memorandum 72-3 
EXHIBIT III 

REVISED HITHHOLDING FORMULA 

§ 723.050. Maximum amount of earnings that may be withheld 

723.050. (a) As used in this section, "nonexempt earnings" for 

any work>leek means the earnings of the judgment debtor for that work­

week less the sum of all of the following: 

(1) The amount that "ould be withheld for federal personal income 

taxes fram the same amount of earnings of a single person who claims 

one exemption. 

(2) The amount that would be '.'Ii thhe ld for federal soc ial security 

taxes from the same amount of earnings if earned during the first week 

of a calendar year by a person subject to withholding for that tax. 

(3) The amount that would be withheld for state disability in­

surance contributions under Sections 984 and 985 of the Unemployment 

Insurance Code from the same amount of earnings if earned during the 

first week of a calendar year by a person subject to withholding for 

that purpose. 

(4) The amount that 1wuld be withheld for state personal income 

taxes from the same amount of earnings of a single person who claims 

one exemption. 

(5) An amount equal to 30 times the federal minimum hourly wage 

prescribed by Section 6(a)(1) of the Fair Labor Standards Act of 1938 

in effect at the time the earnings are payable. 

(b) Except as otherwise provided in Sections 723.030, 723.031, 

and 723.106, the maximum amount of the earnings of a judgment debtor 

in any workweek which can be withheld pursuant to this chapter shall 
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§ 723·050 

be computed as provided in this subdivision. If the nonexempt earnings 

of the judgment debtor for the workweek are less than thirty dollars ($30), 

nothing shall be withheld. If the nonexempt earnings of the judgment 

debtor for the worh'eek are thirty dollars ($30) or more, ten dollars 

($10) plus 25 percent of the nonexempt earnings in excess of thirty dol­

lars ($30) shall be ,;ithheld. ,,,here the nonexempt earnings of the 

judgment debtor for the work"eek are thirty dollars ($30) or more, if 

the amount computed under this subdivision is not a multiple of one dol­

lar ($1), fractional amounts less than one-half dollar ($0.50) shall be 

disregarded and fractional amounts of one-half dollar ($0.50) or more 

shall be rounded upward to the next higher whole dollar. 

[No change in subdivisions (c) and (dl.] 
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To THE HONORABLE RONAlD REAGAN 
Governor of California and 
THE LEGISLATURE OF CALIFORNIA 

November 1, 1971 

The California Law Revision Commission was directed by 
Resolution Chapter 202 of the Statutes of 1957 to study the law 
relating to attachment, garnishment, and property exempt 
from execution. This recommendation deals with one aspect of 
this subject-wage garnishment procedure and certain related, 
matters. 

The proposed legislation set forth in this recommendation is 
substantially the same as Preprint Senate Bill No.1 for the 1972 
session. The preprinted bill was printed late in October 1971 at 
the request of the Commission so that the substance of the 
Commission's recommendations would be available in com'en­
ient form for study prior to the 1972 legislative session. Accord­
ingly, the preprinted bill does not take into account legislation 
enacted after November 1, 1971; and, at that time, final action 
had not been taken on a number of bills affecting wage garnish­
ment procedure and related matters. See, e.g., Assembly Bill 
3057 and Senate Bill 594, introduced at the 1971 regular session. 
The proposed legislation set forth in this recommendation does, 
however, take into account legislation enacted at the 1971 ses­
sion. 

The Commission wishes to acknowledge the substantial con­
tribution of its research consultants, Professor William D. War· 
ren, UCLA Law School, wh" provided the background study 
that served as the basis for this recommendation, and Professor 
Stefan A. Riesenfeld, Boalt Hall, University of California at 



Berkeley. The Commission also is indebted to numerous other 
persons who contributed to the development of this recommen­
dation by attending Commission meetings or by submitting 
written comments. 

This is the second in a series of recommendations. For the first 
recommendation, see Recommendation Relating to Attach­
ment, Gsrnishment, and Exemptions From Execution: Dis­
charge From Employment, 10 CAL. L. REVISION COMM'N 
REPORTS 1147 (1971). See also Chapter 1607 of the Statutes of 
19'11. 

('104) 

Respectfully submitted, 

THOMAS E. STANTON, JR. 
Chairman 
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The past several years have witnessed increasingly critical 
reVfew of the process of wage garnishment I leading to 
significant judicial • and legislative 3 activity-both federal and 
state-in this area. However, both the rapid pace' of recent 
events andthe involvement of different branches and levels of 
government have produced conflict and uncertainty, and the 
need for further reform in a number of areas remains. This 
recommendation reviews the area of wage garnishment and 
related matters and proposes solutions to the problems 
revealed.' 

MODERNIZATION OF CALIFORNIA WAGE 
GARNISHMENT PROCEDURE 

Introduction 
The primary objective of the measures recently enacted at 

the state and federal levels has been to secure-through 
restrictions on the amounts which can be withheld-adequate 
protection for the wage earner's day-to-day income. In addition, 
California enacted legislation modifying its archaic multiple 

I In California alone. see, e,g., Brwm. Wage Garnishment in Cdfornia-A Stud,.v and 
llecommendstions, 53 CAr..L. REV. 1214 -(1965); Western Center OD Law and Pm.'· 
ertr, Wage Garnishment-Impact and Extent in Los Angeles County (1968) . 

• See, e.8., sniadach v. Founily Finanee Corp., 39Il US. 337 (1969), Mce.Jlop v. Carberry, 
1 CaI.3d 903, 464 P.2d 122,83 Cal. Rptr. 666 (1970) . 

• See, e.8., Conswner Credit Protection Act ofl968 lit 301-31J7) ,15 U.s.c. 111671_1677, 
Cal. Stat!. 1970, Ch. 11123, Cal. St.ts. 1971, Cbs. 16U7, 1684 . 

• The California Law Revision Commission is actively engaged in a general review of 
the California statutes relating to the entire field of attachment, gamishment. and 
exemptions from execution with a view to recom.m.ending the enactment of a 
comprehensive revision of this body of law at a future session of the Legislature. 
'Ibis recommendation deals with one aspect of that general subject. 
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levy wage garnishment procedure. However, serious defects 
remain in the California wage garnishment procedure, and the 
restrictions on the amounts that may be garnished do not 
adequately protect low income wage earners. 

Continuing Levy 
California law formerly permitted only amounts owing to ~ 

debtor-wage earner at the time of service of the writ of 
execution t00Ebe reached by his creditor through wage 
garnishment.'fTypically, therefore, to satisfy his claim, a creditor 
was required to use multiple levies. These levies imposed an 
unreasonable cost burden on the debtor' and on the public 
generally.' To alleviate this burden, Section 682.3 was added to 
the Code of Civil Procedure at the 1971 legislative session. This 
section provides that the levy of a writ of execution upon the 
earnings of a debtor imposes a continuing duty on the debtor's 
employer for a specified period to withhold and pay over the 
required amounts to the levying officer." Adoption of a 
continuing levy procedure clearly represents a salutary step 
towards providing a practical and equitable wage garnishment 
procedure. Unfortunately, however, the scheme adopted did 
not deal comprehensively with the subject, and significant 
problems remain. 

The major drawback of the continuing levy is that it gives a 
preferred position to the creditor who first resorts to legal 
process to enforce his claim.· 

'Cl Cal. S .. ts. 1955, Ch. 793, at 1391 (former CODE av. PRoc. t 682(1) I. 
I The following examples were cited to the Commission by Mr. Gordon H. Bishop, 

representing the Cillifomia Department of Consumer Affairs: 
A typical wage-eamer makes 84.00 per hour, $160.00 per week. His "disposable 

income" is SI20.oo, of which 25%, or $30.00 is subject to garnishment. From that 
sao.OO is deducted $1.50 for the wri~ $10.00 sheriff's charges for service, and '.70 
interest, leaving ~17.80 for reduction of the judgment principal. H the debtor- were 
to discharge a $500 judgment through a series of such executions, he will have paid 
out in excess of $BOO. 
So much for the $4.00 per hour man. Perhaps be can afford the premium. But 
consider the case of the "poor" whom the law is designed to give major relief. 
A wage-eamer male"" 82.00 per hour, sao per week. If his "disposable income" is 
164.00, $16.00 :'s subject to garnishment. Subtracting the cos'.:s required to levy woukl 
leave just $3.80 to reduce the judgment principal. assuming the costs in the above 
example. If the executions were to run for the next 21Aa years, the s"oo judgment 
would be paid off at a cost to the debtor in excess of S2OOO. 
See Minutes, California Law Revision Commission. Meeting of January 15-16, 1971, 
on file at the Commission's office, School of law, Stanford, California. 

':' Despite the fact that the sheriffs and marshals charge a fee for each levy made, it bas 
been estimated. that the county-its tupayers-pays 30 to SO percent of the ex· 
penses of collection. Brunn, supra note I, at 1222-

• See CoDE CIV. P':oc. J 682.3, added by Cal. Stat •. 1971, Ch. 1684. 
9 The statement in the text assumes that the first creditor to levy thereby achieve:! a 

priority over other creditors. Section 682,3 fails to deal with the question of priority 
of creditors. Subdivision (d) of Section 690.6. however, provides that "the comt 
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If the levy is given effect indeHnitely, the debt is large, and the 
debtor's earnings modest, subsequent creditors may be 
postponed for substantial periods of time. Some compromise 
between multiple levies and an unlimited continuing levy is 
necessary. Section 682.3 provides a basic 9O-day period; 
however, subsequent creditors are given no priority when a 
prior levy expires. The prior creditor knows precisely when his 
prior levy will expire and accordingly when the next levy must 
be served to renew his priority. Thus, Section 682.3 may, in 
practice, be used to secure an unlimited preference_ 

The Commission recommends that a levy on an employee's 
earnings be made pursuant to an earnings withholding order 
and that an order generally ,0 be in effect for no longer than 120 
days," at the end of which time the creditor who secured such 
order would be precluded for a short period (10 days) from 
serving on the same employer another order based on the same 
debt. This moratorium period would permit another creditor to 
intervene with an order based on his debt, which would then 
continue in effect for a 100-day period. 

Service by Moil 
California law presently requires that writs of execution be 

levied by a sheriff, constable, or marshal. ,. However, the use of 
the sheriff or marshal as a high-priced messenger when a 
creditor is attempting to reach an asset like earnings is generally 
an extravagant waste of time and money'" The United States 
Post Office can perform the same task for a very modest cost. 
It is in the interest of debtors, creditors, and the public 
generally" that the function of service be performed in the 

shall determine the priority and division of payment unong all of the crediton of 
a debtor who have levied an execution upon nonexempt earnings upon such basis 
a.!I is just and equitable." This latter provision may be interpreted to simply mean 
"first in time, fint 10 right." On the other hand, if subdivision (d) requires appor­
tionment between each of several creditors who have served a continuing levy. it 
could impose intolerable admirustrative burdens on both the judicial system and 
employers subject to levy. 

IG1bi.s rule shoul-1 not apply to orden for support or for the collection of taxes. Such 
orders should, until satisfied, have a continuing priority over all other obUgatiom. 
See discussion in the text, infTa, under "Orden for Support or for tbe Collection of 
State Taxes." _ 

11 The period of 120 days was selected because the Commission was advised it wo:uld 
be adequate to pennit complete satisfaction of the majority of coruumi>r debts. 

13, CODE Cw. FRoe. -n 682, 6trt. 
1:) The fees charge4 by the levying officer may include a fee ($5) for service of the writ 

!GOV"T. CODE § 26722), an additional oollection lee (not less thao tI) (GoVT. CoDE 
! 26739), andcbarges for mileage one-way at 70eents a mile (Govr. CoDE § l!ST46). 

14 See note 7 supn. 
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most efficient and economical manner. The Commission 
accordingly recommends that service by mail of the various 
applications, notices, and orden required for this process be 
authorized and that recovery of the cost of personal service be 
pen:rutted only where mail service has been refused. 

Employer's Service Chorge 
The continuing levy procedure should substantially reduce 

the collection burdens imposed on employers." To alleviate 
these burdens further, the Commission recommends that an 
employer be authorized to deduct a one-dollar service charge 
from the debtor's earnings each time that the employer is 
required to withhold on behalf of the creditor pursuant to a 
withholding order. 

Ex Porte Applicotion; Judicial Review 
Assuming that adequate limitations on the amount which 

may be garnished are provided automatically,'· the 
Commission recommends that the levy procedure continue to 
be initiated by the creditor upon ex parte application. 
Provisions for notice and a preliminary judicial hearing in all 
cases would make the procedure unnecessarily complicated and 
expensive for all parties. Although the order requiring 
withholding of earnings should be issued ex parte, prOvision 

l.I It bas been estimated that, in 1968, employers in I..oi Angeles County alone e:q>ended 
nearly two million dollars to proces! wage gamishments-or almost S20 per pay· 
check garnished. See Western Center on Law &: Poverty, supra note 1. at 7. Present 
law provides virtually no relief to the employer from this burden. See CML CoDE 
t 4701 (employer authorized to deduct the one-dollar service charge for each 
payment made pursuant to child support order); CoDE CIV. PROC. t 110 (author­
lze8 public employer to deduct $2..50 service charge where required to comply with 
levy made pursuant to that section). 

'·See the text. infra. under "POlItjudgm.ent Restrictions on Wage Garnishment." 
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should be made for an expediliousjudicial hearing as to whether 
the debtor is entitled to an exemption of all or a portion of his 
earnings on the grounds of hardship '7 or whether the order 
should be modified or terminated for some other reason. The 
debtor should be given adequate notice of his right to such a 
hearing. 

PREJUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

InJune 1969, the United States Supreme Court in SniadJlch v, 
Family Finance Carp.'" held that the prejudgment 
garnishment of wages under a Wisconsin statute constituted a 
taking of property in violation of the due process requirements 
of the Fourteenth Amendment to the United States 
Constitution. Six months later, the California Supreme Court, 
relying on Smadach, held in McCallop v. Carberry'· that 
California's then existing prejudgment wage garnishment 
procedure also constituted a taking of property in violation of 
procedural due process. In an attempt to conform to the 
relatively narrow holdings in these cases, Section 690.6 of the 
California Code of Civil Procedure was amended in 1970 to 
exempt from levy of attachment "aU earnings" of the debtor 
derived from his personal services.'o More recent decisions of 
the California Supreme Court have placed substantial 
constitutional limitations on prejudgment attachment 
procedures generally."' Regardless of what revisions in these 
procedures are made to satisfy these limitations, the 
Conunission recommends that the complete and automatic 
exemption of wages from garnishment pursuant to 
prejudgment attachment procedures be preserved. 

POSTJUDGMENT RESTRICTIONS ON WAGE 
GARNISHMENT 

Introduction 
At the same Qrne that prejudgment garnishment of wages 

received the scrutiny of the courts, wage garnishment 
generally-including garnishment under postjudgment levy of 

t7 See the text. infra, under "Hardship Exemptioo." 
"39~ U.s. 337 (19;3). 
"I Col.3d 903, 464 P.2<I 122, 83 Cal. Rpb". 666 (1970) . 
.. Col. Sl.ts. 1970, Ch. 1523, § 19 (empbam added). 
" See. e.g .• Rondone v. Appellate Deparbnent, S CaI.3d Sl6, 488 P.2d 13, 96 Cal. Rpb". 

7C9 (1971). 
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execution-was the subject of Congressional action. Title III •• 
was incorporated into the federal Consumer Credit Protection 
Act of 1968 restricting the "garnishment" .3 of "earnings" •• of 
a debtor to certain limited amounts "-basically 25 percent of 
"disposable earnings." O. These restrictions were made 
applicable nationwide, effective July 1, 1970." 

Subdivision (a) of Section 303 of the federal act provides, in 
part: os . 

(a) ... [T]he maximum part of the aggregate disposable 
earnings of an individual for any workweek which is 
subjected to garnishment may not exceed 

(1) 25 per centum of his disposable earnings for that 
week, or 

(2) The amount by which his disposable earnings for that 
week exceed thirty times the Federal minimum hourly 
wage prescribed by section 6(a) (1) of the Fair Labor' 
Standards Act of 1938 in effect at the time the earnings are 
payable [currently $1.60] 
whichever is less. 

This means that, if an individual's disposable earnings for a 
workweek are $48 or less, his earnings may not be garnished in 
any amount. If his earnings are between $48 and $64, the entire 
amount above $48 may be garnished. Above $64, the 25 percent 
rule applies. Where debtors in low income brackets are 
concerned, the protection afforded by tI;Ie federal law seems 

"15 U.S.C. tI 1671-1677 . 
.. Subdivision (0) of Section. 302 of the oct (15 U.s.C. 1 1672(0)) provides, 

(0) The term "gantishmenf' means any legal or equitable procedure throop 
which the eornings of any individual are required to be withheld for payment of 
any debt. 

"Subdivision (a) of Section 302 of the act (15 U.S,C. 1 1672(0)) provides, 
(a) The term "earnings" means compensation paid or payable for personal 

services, whether denominated as wages., salary, commission, bonus. or other~ 
wUe, and includes periodic payments pursuant to a pension or retirement po­
gram. 

"See Consumer Credit Protection Act of 1968 (1303(0),15 U.s.C, f 1673(0)) . 
.. Subdivision (b) of Section 302 of the oct (15 U.S.C 1 1672(b)) provides, 

(b) The term "disposable eornings" means that part of the earnings of any 
individual Temaining after the deduction from those earnings of any amounts 
required by law to be withheld. , 

17 The federal act specifically provides tha.t "00 court of ... any State may make, execute 
or enforce:my order or process in violation of this section." HI', U.s.C. i 1673(c). 
Hence. the confonnity of a state law may be challenged in either a state or a federal 
court ir the state enforces a garnisbment statute that fails to conform to the federal 
minimum requirements. To provide some measure of uniformity. the California 
Legislature amended subdivision (b) of Section 690.6 of the Code of Civil Prooe- '. 
dure to exempt &om levy of execution such portion of a debtor's eaminp ..... ~ .. 
allowed by statute of the United States." Cal, Stats. 1970. Ch. 1523, f 19. 

"15 U.s.c., 1673(8). 
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inadequate to permit even a subsistence level of existence for 
a debtor and his family faced with the high living costs 
prevailing in California. 

To this deficiency in the federal law must be added the 
difficulty of determining what constitutes "disposable 
earnings." The federal law defines "disposable earnings" as 
those earnings remaining "after the deduction ... of any 
amounts required by law to be withheld." •• The latter amounts 
include amounts withheld for federal and state income taxes, 
federal social security, state disability insurance, and 
contributions to public retirement funds. Less clear is the 
treatment of wage assignments. Amounts apparently not 
deductible include deductions for union dues and for private 
health and retirement plans. The ambiguities that exist can 
impose a difficult burden on the employer who must determine 
what part of his employee's earnings are subject to garnishment. 

Even where the disposable earnings test can be clearly 
applied, the results achieved can be disturbing. For example, 
amounts withheld for federal income tax purposes are clearly 
deductible in determining "disposable earnings." Presumably, 
this would penni t a debtor who does not choose to claim all his 
exemptions to shield a certain amount of his earnings from his 
creditors. On the other hand, a debtor claiming a greater 
number of exemptions will have less withheld and, therefore, 
more subject to garnishment. Thus, a debtor with a large family 
and greater needs may have more earnings garnished than a 
single debtor with the same gross income but with more limited 
needs. 

Recommendations 
To alleviate the problems outlined above,'· the Commission 

makes the following recommendations. 

Basic Restriction.; Withholding Tables 

The Commission recommends that the amount of a debtor's 
earnings subject to withholding by the employer under a wage 
garnishment be limited by statute. The statute should prescribe 
a formula under which definite amounts would be deducted for 
federal and state income taxes, social security, and state 
disability insurance. Similar deductions are made under federal 
law; however, these deductions are based on the actual 

"IS u.s.c. f 1672(b). 
olD It should be noted that the enactment of a statute requiring withholding for state 

income taxes has m~ed these .ilrob1ems. 

01". 
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deductions taken from the wages of the particular debtor. The 
Commission recommends that, in all cases, the deductions for 
federal and state income taxes be based on the amount that 
would be withheld from the gross earnings of a single person 
who claims one tax exemption. 

In addition to the deductions listed above, the Commission 
recommends that an additional deduction-based on the 
federal minimum hourly wage-be allowed in determining the 
amount of a debtor's earnings which are subject to garnishment. 
This additional deduction for any workweek would equal 30 
times the federal minimum hourly wage. After making these 
deductions, the Commission recommends that 25 percent of the 
earnings remaining (i.e., the debtor's "nonexempt earnings") 
be subject to withholding under an earnings withholding order, 
subject, however, to the final condition that, where the amount 
withheld is less than five dollars per week, no withholding shall 
be permitted. This in effect means that a debtor who has 79 
dollars or less of gross earnings per week will not be subject to 
wage garnishment. 

Fixing the deductions in the manner stated permits the 
preparation of withholding tables which prescribe the 
maximum amount of earnings which may be withheld from a 
given amount of gross earnings. An employer would not have 
to make computations but would merely have to refer to such 
tables to determine the amount he is required to withhold 
under an earnings withholding order. For the employer's 
further convenience, the Commission recommends that the 
State Administrator (the Director of Industrial Relations) be 
required to prepare withholding tables for weekly, monthly, 
and other common pay periods. A creditor serving an earnings 
withholding order should be required to accompany the order 
with a copy of these tables.3 ' 

The following table indicates the approximate amounts that 
would be withheld under the Commission's proposed 
Employees' Earnings Protection Law as compared to the 
approximate amounts that would be withheld under existing 
California law (and the federal Consumer Credit Protection 
Act (CCPA)). 

" The State Administrator sbouId be authorized to dispense with this requirement in 
cases where he determines that the employer already has this informotion. 
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Withholding Comparison Table 

Deductions have been made for federal withholding. social security. state disability 
insurance, and state income tax. The state income tax deduction is based on withholding 
tables for 1972.. The federal social. security tax Tate is 5.2.% on the Arst $9,000 
of annual gross earnings. The state disability insurance rate is 1 % on the first $1,400 of 
annual gross earnings. The amounts sho'Wll as di:'iposable earnings in this table are based 
on a fuHd.eduction for social security and disability insurance respectively even though. 
under present law, in the higher earnings brackets this amount would not be deducted 
during the entire year. The one-doUar service charge, which an employer would be 
entitled to make for each payment WIder the Commission's proposed legislatioo. is in 
addition to the amount listed in the table. 

SINGLE 1'fJf!!O N MARRIED +2C1/ILDREN PROPOSED 
(~Q--pIioru) (clmo:iog4mm"..,,) STAITm: 

04 ..... 1 AmouJlilt AmounllQilh-
CROSS EARNINGS /JUpcMbIe withlJeld JJUpo.oble wit.1JeId !viti (UBer· 
(-xlr/ ••• ..J) 6tlmjflgl (CCPA) Itml'. (CCPA) ""pi; 25'11) 

$6013,120 $47.68 -0- $56.28 $8.28 ..().. 

7013,640 55.06 $ 7.06 65.26 16.32 ..().. 

8014,160 62.14 14.14 7324 18.31 -0-

9014,680 69122 17.31 8122 20.31 $6.00 
10015,200 7590 la98 $.90 22.23 8.00 
11015,720 82,88 20.72 96.68 24.17 10.00 

12016,240 89.76 22.44 104.46 26.12 11.00 
13517,020 10013 25.03 116.1.3 2903 14.00 
15017,800 LO~O 27,45 127.20 31Bo 16.00 

17018,840 123,36 3($4 142·36 35·59 20.00 
200110,400 143.l0 35.78 164.70 41.18 25.00 
250113,000 173.90 43/18 200,60 50.15 33.00 

300115,600 201.70 50.43 23:J30 58.45 ().OO 
400120,800 251.70 6283 29660 74,1.5 ~.OO 
600131,200 35J.OO 8T.r5 404;50 1011.3 77.00 

As the withholding comparison table demonstrates, a major 
benefit of the Commission's proposals is that they would permit 
a low income debtor to retain a greater portion of his earnings 
than is permitted under existing law, thereby virtually 
eliminating his need to claim an exemption based on hardship 
for a greater amount of his earnings. This will not only protect 
an unsophisticated debtor unable to follow the procedures 
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necessary to exempt additional earnings, but it will also avoid 
burdening the courts with claims of exemption. Because the 
amount of earnings withheld for the creditor is the same for all 
debtors with the same gross income, regardless of family size, 
the debtor who has claimed more than one dependent for tax 
purposes will have an actual take-home pay greater than that of 
a single debtor with the same gross earnings. The 
recommendation, in this way, recognizes and accommodates 
the greater need of the debtor with dependents. 

Hardship Exemption 

In the past, California has theoretically taken a more flexible 
approach to the protection of earnings than that evidenced by 
the federal law. Under subdivision (c) of Section 690.6 of the 
Code of Civil Procedure, a debtor may protect flom execution 

All earnings of the debtor received for his personal services 
rendered at any time within 30 days next preceding the levy 
of execution, if necessary for the use of the debtor's family 
residing in this state and supported in whole or in part by 
the debtor, unless the debts are: 

(1 ) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

• • • • 
In actual practice, the exemption pr-ovided for earnings 

necessary for the use of a debtor's family has proved to be of 
little value to the debtor. In order to obtain the exemption, the 
debtor must follow the procedure outlined in Section 690.50. H 
the creditor alleges that the debt was incurred for "common 
necessaries," there follows a process of affidavit, 
counteraffidavit, hearing, and possible appeal; all of which takes 
time, effort, and some sophistication, and still may end with the 
debtor denied money currently necessary for his family's 
support. Perhaps, as a result, comparatively few debtors have 
availed themselves of the exemption although many more 
appear to be eligible for it" 

The Commission recommends that the "common necessary" 
exception be eliminated," that the procedure for claiming an 

3:1 See Western Center on Law &: Poverty, supra note 1, at 6, 122-123. See also 8nmn, 
suprll note 1, at 1219. 

n The Commission also reronllllends elimination of the exception in subdivision (c) of 
Section 690.6 that pennits a creditor who is a fonner employee of the debtor to take 
a portion of the debtor's wages even though the debtor can show the money is 
necessary for the support of his family. This exception is largely irrelevant to the 
low income debtor, for it is highly unlikely that such a debtor would have obliga. 
tions to emp1oyees.- - ---' - -~=-~--- --~-----~~ 
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exemption of an additional amount essential for support of the 
debtor's family be simplified, and that the availability of this 
right be made clear to the dehtor. However, in recognition of 
the greater liberality provided in the basic exemption, a stricter 
standard-"essential for support"-should be provided to make 
clear that the exemption is only intended for use in 
eXtraordinary circumstances and is not intended to shield a 
debtor from his judgroent creditors while maintaining other 
than an austere life style. Only such additional amount as is 
required for the maintenance of a basic standard of living 
should be exempt. 

ORDERS FOR SUPPORT OR FOR THE 
COLLECTION OF STATE TAXES 

Introduction 
Subdivision (b) of Section 303 ofthe federal Consumer Credit 

Protection Act specifically exempts (1) "any order of any court 
for the support of any person" and (2) "any debt due for any 
State or Federal tax" from the restrictions imposed on the 
amounts permitted to be withheld from earnings in the 
coUection of all other types of debts.3 ' The legislation 
recommended by the Commission recognizes the special 
nature of these two types of debts. 

Orders for Support 
Enforcement of orders for support is accomplished in a 

variety of ways under existing law'" Perhaps most commonly, 
compliance is achieved under the threat of the exercise of the 
court's contempt power; however, execution may be levied for 
unpaid, accrued amounts"· In addition, Civil Code Section 4701 
authorizes a court to enforce an order for child support by 
requiring a parent to assign future wages and then directing an 
order to the employer carrying out such assignment. Such order 
remains in effect until revoked by the court. Regardless of the 
enforcement procedure foUowed, orders for support are not 
generally subject to any fixed limitations 37 and obligations for 
support are. often accorded some measure of priority over other 

.. See 15 U,S.C. I 1673{b) (I), (3) . 

.. See, e~, CIVIL CoDE I 4701; WELF, &: [NST, CODE I U489. 
"See, e~, Rankins v. Rankins, 52 Col. App.2d 2:11,126 P.2d 12.'5 (1942) , 
" See id (exemption fOT.50% of person's earnings not available against execution issued 

upon a judgment for support). But 5ee WELF. & INST. CoDE ~ 11489 (exemption 
for 150% of eam:ings on execution issued upon judgment in action fur aid to depend­
ent child) . 

..... 
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types of debts." The Commission recommends that such 
treatment be continued. Specifically, it is recommended that 
the court be authorized to issue an earnings withholding order 
to enforce a prior order or judgment for the support of any 
person, including a former spouse of the debtor. The order 
should continue in effect until terminated by the court; it should 
be unrestricted in amount (although the debtor should be 
permitted to have the order reduced by the amount he proves 
is essential for the support of himself or his present family); and 
the order should be given priority over all other earnings 
withholding orders. An order for support should not, however, 
preclude simultaneous withholding under another order if the 
debtor's income is sufficiently large to enable withholding 
under both. 

Tax Orders 
Under existing law, there are a number of procedures for the 

collection of unpaid, delinquent state taxes: 
(1) The tax liability can be reduced to judgment; and, 

subject to the various exemptions from execution, the judgment 
can be collected in the same way any other judgment is 
collected. 

(2) A warrant,'· which has the same effect as a writ of 
execution, can be issued by the taxing {lgency. Collection under 
such a warrant also is subject to the same exemptions as a levy 
of execution.'· 

(3) A notice or order to withhold" may be given by mail 
to any person who has in his possession or control any credit or 
other personal property or thing of value belonging to the 
person alleged to be liable for the tax, and such person may not 
dispose of the property without the consent of the taxing agency 

;III See. e.g., CoDE CIV. PROC. t 690.6 (earnings necessary for mpport of family exempt 
&om execution) . 

.H Provisions that authorize issuance of such wanants are: UNEMP. INS. CoDE t 1785 
(unemployment compensation contributions); REv. &- TAX. CoDE ft 6776 (sales 
and use taxes), 7881 (vehicle fuel license tax), 9001 (use fuel tax), 10111 (motor 
transportation tax). 16071 (gift tax). 18906 (personal Income tax). 26191 lbank and 
corporation taxes). 30341 (cigarette tax) • 32."l65 (alcoholic beverage tax). See also 
REv. &: TAX. CODE 114321 (inheritance tax). . 

"See CODE CW. PROC. f 690151. 
41 Provisions that authorize the giving of a notice to withhold are: UNDtP. l"ls. CODE 

f 17M (unemploymeo' compensation contributions); REV. &: TAX. CODE n 6700 
( ..... and use taxes), 7852 (vebicle fuelllcense tax), 8952 (use fuel 'axl. 100.'51 
(motor tramportation tax), 11451 (private car tax) .16101 (gift tax). 18807 (personal 
income '0). 26132 (bank and corporation taxe.). 30311 (cigarette tax), 32381 (a!. 
cobolic beverage tax). 
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unless the tax is paid in full. This is a type of attachment 
procedure. The person notified is required to make a report to 
the taxing agency of the credit or other personal property being 
withheld within a few days after receipt of the notice. The 
personal income tax law and bank and corporation tax law 
contain a significant additional feature: They require the person 
holding the property to deliver it to the Franchise Tax Board up 
to the amount of the delinquent taxes. In contrast with the 
warrant procedure, there are no exemptions applicable to 
property required to be withheld and delivered to the 
Franchise Tax Board pursuant to these two provisions. 
Accordingly, the board is encouraged to use this third 
alternative whenever it is available. The Commission has been 
advised that, in some cases, an employee's entire paycheck has 
been withheld and paid over to the Franchise Tax Board for 
delinquent personal income taxes, leaving the employee with 
nothing from his current earnings to cover the basic needs of his 
family. 

These tax collection procedures should be integrated with the 
procedures provided generally for levy upon an employee's 
earnings. While the protection of the public fisc justifies the 
preferential treatment of tax orders, it does not justify 
summarily depriving a tax debtor of the means for the current 
support of his family. The Commission recommends that taxing 
agencies which are authorized to issue warrants or notices to 
withhold be authorized to issue directly (without application to 
the court) withholding orders for the collection of state tax 
liabilities. The amount withheld under such orders should be 
limited to not more than 50 percent of the tax debtor's 
non exempt earnings. In addition, the tax debtor should be 
permitted to claim an additional amount as "essential for the 
support of himself or his family." The taxing agency should also 
be authorized as an alternative to apply to the court for an order 
requiring the debtor's employer to pay all earnings other than 
that amount which the taxpayer proves is essential for the 
support of himself or his family. Orders issued under either 
procedure should have priority over all other earnings 
withholding orders except orders for support. However, 
regardless which procedure is followed, the tax liability should 
be required either to be shown on the face of the debtor's tax 
return or to have been determined in an administrative or 
judicial proceeding at which the tax debtor had notice and an 
opportunity to be heard. 
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STATE EXEMPTION FROM 
FEDERAL LAW; STATE ADMINISTRATION 

The federal Consumer Credit Protection Act invites each 
state to enact its own restrictions on the garnishment of 
earnings and to undertake its own enforcement of these 
provisions." The advantages of exemption seem apparent. 
Nothing is gained by having two separate garnishment 
restriction laws, one state and one federal. An exemption from 
the federal restrictions would permit California debtors, 
creditors, and employers to refer to only one body of law to 
determine the extent to which earnings are subject to 
garnishment. To gain exemption, a state must enact a law with 
provisions at least as protective to the individual as the federal 
law." The Commission recommends that an exemption from 
federal control in this area be sought and believes that the 
proposals it recommends would permit an exemption to be 
obtained. To obtain the exemption, a representative authorized 
to act on behalf of the state as a liaison with the federal 
administrator must be designated. The designated official 
should also be given the duties of rule making and similar 

.. Section 305 of the act (15 U.s.C. 1167ll) provides, 
305. The Secretary of Labor may by regulation exempt from tbe provisions of 

Section 303(a) garnislunents issued Wider the laws of any State if he determines 
that the la,,·s of that State provide restrictions on garnishment which are substan­
tially similar to those provided in Section 303(a) . 

.. 2!l C.F.R. 1870.51 (1970) provides, 
870.51. la) It is the policy of the Secretary of Labor to pennit exemption &om 

section 303(a) of the CCPA garnishments issued under the laws of I. State if those 
laws considered together cover every case of garnishment covered by the Act,. and 
if those la\lr"S provide the same or greater protection to individuals. Differences in 
text between the restrictions of State laws and those in section 303(a) of the Act 
are not material so long as the State laws provide the same or greater restrictions 
on the garnishment of individuals' earnings. 

(b) In determining whether State·regulated garnishments should be exempted 
from section 303(0) 01 the CCPA, or wbether such an exemption should be ter· 
minated. the laws 01 the State shall be examined with particular regard to the 
classes of persons and of transactions to which they may apply; the fonnulas pr0-

vided for determining the maximum part of an individual's earnings which may be 
subject to garnishment; restrictions on the application of the formulas; and with 
regard to procedural burdens placed on the individual whose earnings are subject 
to garnishment. 

(0) Particular attention is directed to the fact that subsection (a) of section 303, 
when considered with subsection {c) of that section, is r~ad as not requiring the 
raising of thE: subsection (a) restrictions as affirmative defenses in garnishmer.t 
proceedings. 
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administrative tasks. The Commission recommends that the 
Director of Industrial Relations be selected as the State 
Administrator to administer these procedures. 

To achieve uniformity, the Judicial Council should be 
authorized to prescribe forms necessary to carry out the 
prescribed procedures. 

RELATED PROBLEMS 

Savings and Checking Accounts 

Section 690.7 of the Code of Civil Procedure provides an 
exemption of $1,000 for savings accounts in savings and loan 
associations. A $1,500 exemption is provided for credit union 
accounts by Section 15406 of the Financial Code. No similar 
protection from garnishment is provided for checking or 
savings accounts in a bank. In view of the almost universal use 
of personal checking accounts as at least the temporary 
depository of earnings and the increasingly common practice of 
employers to deposit earnings of an employee directly into the 
employee's account, this failure may result in the anomalous 
situation that unpaid earnings are protected but paid earnings 
deposited in a bank account are not." Title III of the federal 
Consumer Credit Protection Act fails to deal specifically with 
the problem of the proper treatment of bank accounts, and 
conflicting opinions concerning this problem have been issued 
by the federal administrator." In an apparent attempt to secure 
through tracing an exemption for paid earnings comparable to 
that for unpaid earnings, Section 690.6 of the Code of Civil 
Procedure was amended by Chapter 1684 of the Statutes of 1971 
to authorize a claim of exemption for earnings "received." 
Unfortunately, the amendment was combined with the 
addition of Section 682.3 in such a way that it may preclude the 
tracing and exemption of earnings deposited in a bank account. 
There remains, therefore, an obvious need to protect from 
execution earnings deposited in a bank account if any realistic 
and comprehensive measure of relief is to be provided for a 

~ This anomaly was noted specifically in Randone v. AppeUate Department, 5 CaI.3d 
536,559.488 P.2d 13.l!:B, 96 Cal. Rptr. 709.724 (1971). 

45 Compare Letter From Robert D. Moran. Administrator of the Workplace Stand..uds 
Administration of tbe Department of Labor, to Richard AUan Weiss, February i!6, 
1971 (garnishment of bank account not restricted by fedf'ral statute) Kith Letter 
From Horace E. Menasco, Administn.tor of the Workplace Standards Administra~ 
lion of the Department of Labor, October 26, 1971 (garnishment of bank aocount 
restricted by federal statute where bank. acting as employ~'5 agent, deposited 
employee's earnings directly in employee's checking account) (copies on file at 

.. office of California Law RevisWn Cornmission. School of Law, Stanford, CaIifomial.-· 
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debtor's earnings. 
While it may be suggested that earnings should be protected 

in whatever form they may take, there are problems inherent 
in the exemption of bank accounts that do not arise upon levy 
against an employer or even against the wage earner himself. 
Any attempt to exempt all or a specified percentage of earnings 
deposited in an account would necessarily involve such difficult 
issues as the tracing and identifying of funds deposited at 
different times, the allocation of withdrawals to respective 
deposits, and the claims of third persons to joint accounts. These 
issues are minimized by the approach taken in Section 690.7 of 
the Code of Civil Procedure (savings and loan association 
accounts) and Section 15406 of the Financial Code (credit union 
accounts). Adoption of the same approach with respect to bank 
accounts would give the wage earner reasonable assurance that 
garnishment would not leave him destitute and, at the same 
time, provide a relatively simple procedure for levy upon an 
account or accounts larger than the basic exemption. 

Accordingly, the Commission recommends that Section 690.7 
of the Code of Civil Procedure and Section 15406 of the 
Financial Code be repealed and that one uniform provision be 
enacted to provide a $500 aggregate exemption from 
execution .s for deposits or accounts of an individual debtor in 
any financial institution. This exemption would replace the 
present exemptions for savings and loan association accounts 
($1,000) and credit union accounts ($1,500) and would provide 
protection to bank deposits and checking accounts that is not 
now provided. The Commission can perceive no justification for 
the present diverse treatment of deposits and accounts and 
believes that an exemption should not depend upon whether 
the debtor is astute enough to deposit his funds with a savings 
and loan association or credit union. 

The 8500 exemption for deposits and accounts in financial 
institutions should be available only if it is claimed by the debtor 
pursuant to Section 690.50 of the Code of Civil Procedure . 

.. There is no procedure provided by the California statutes permitting the debtor to 
obtain a hearing prior to a prejudgment levy of attachment, and the Califomia 
Supreme Court has beld that the existing statute fails to satisfy conm,rutionai re­
quirements. Randone v. AppeUate Department, 5 CaI.3d 536, 488 P.2d 13, 96 Cal. 
Rptr.709 (1971). Cf. Sniadach v. Family Finance Ccrrp., 3S5 U.s. 337 (1969). This 
recommendation does not deal with the constitutional problems invol',ed in pre­
judgment levy of attachment; limitations on the amounts that may be attached in 
circumstances where attachment may be constitutionally permitted is a matter 
currently under study by the Commission and will be the subject of a future 
Commission recommendation. 
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Moreover, the debtor should be permitted to claim as exempt 
only that portion of an account levied upon which, when added 
to all other amounts held by the debtor in other accounts on the 
date of the levy, equals $500. In claiming the exemption, the 
debtor should be required to list in his claim for exemption the 
amount he holds in all other accounts on the date of the levy 
even though the other accounts are not levied on. Thus, for 
example, if the account levied on has $3DO, but the debtor has 
$500 on deposit in another account, none of the $300 account 
would be exempt. A husband and wife should be entitled to only 
one $5DO exemption, and accounts standing in the name of 
either or both of them should be listed in the claim of exemption 
even though only one of them is the judgment debtor. 

The basic $500 exemption should prove adequate in the 
majority of cases. However, additional protection seems 
justified and a debtor should be permitted to claim a greater 
exemption where he can prove that the additional amount is 
essential for the support of himself or his family. 

Paid Earnings 
In 1970, Code of Civil Procedure Section 690.6 was amended 

in an attempt to conform that section to the recently announced 
judicial constitutional rulings and the nE!w federal statutory 
restrictions. However, the section as amended was restricted to 
earnings "due and owing." This amendment constituted a 
change from the former California law which protected 
earnings "received" by the debtor."' In 1971, Section 690.6 was 
amended by Chapter 1684 of the Statutes of 1971 to restore 
"received"; however, as noted above, the exemption is now 
combined with the new levy procedure provided by Section 

.(., Between 1937 and 1970, California granted a wage exemption to earnings "received." 
Cal. Stats. 1937, Ch. 518,11, at 1623. Prior to 1937, the exemption was aecorded to 
earnings ~ithout reference to their status as "awing" OT paid over. The word 
"received" was construed early as including accrued but unpaid wages. See Medical 
Finance Ass'o v. Rambo, 33 Cal. App.2d Supp. 736, 751, 88 P.2d 159, 160 (Sup. Ct. 
L.A., App. Dep't 1938) ("We are not to be understood as saying that the exemption 
would not also attach to the proceed, of his earnings in the judgment debtor', 
hand., .0 long as they could be identified as such. That question is not before us and 
we express no opinion on it. "), In subsequent cases. the California courtJ at ~ 
sub silentio applied the wage exemption to a paycheck in the hands of the employee 
OT deposited by him in a bank account. See Medical Finance Au'n v. Short, 36 Cal. 
App.2d Supp. 745. 92 P.2d 961 (Sup. Ct. LA., App. Dep't 1939) (W.P.A worker', 
payeheclc); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 608 (19!19) (bonk 
IICCOUIlt); Carter v. Carter, 55 Cal. App.2d 13,13C P.2d 188 (1942) (bonk accounts). 
Howev,er, eliminatiOD of the word "received" probably destroyed the ability of a . 
debtor to continue such tracing. See Randone v. Appellate Oeparbnent, 5 __ Cal.3cl~~ __ 
l536,559 n.22, 488 P.2d 13,28 n.22, 96 Cal. Rpl<. 709,724 0.22 (19'71). 
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682.3 in a way which may make the exemption unworkable. To 
exempt earnings payable by an employer but to penmit these 
same earnings to be subject to levy as soon as they pass into the 
hands of the employee-debtor seems inconsistent with, if not 
contrary to, the rationale of Sniadach and McCallop and the 
purpose of the federal legislation. To avoid this inconsistency 
and to carry out the apparent purpose of the 1971 amendment 
to Section 690.6, the Commission recommends that earnings in 
the possession of the debtor be afforded statutory protection 
comparable to that given wages earned but unpaid. The 
exemption may be granted automatically where the earnings 
are readily identifiable as such. Where this is not the case, the 
debtor should be required to claim and show that he is entitled 
to an exemption. 

Retirement Funds 
The federal restrictions on garnishment imposed by Title III 

also apply to "periodic payments pursuant to a pension or 
retirement program."'· California law regarding such 
payments is less clear. As for payments held or in the process of 
distribution from public pension and retirement plans, 
subdivision (b) of Section 690.18 of the Code of Civil Procedure 
provides a complete and automatic exemption. As for similar 
payments held or in the process of distribution from certain 
private plans, subdivision (c) of that section seems to provide 
an exemption only from garnishment "in any bankruptcy 
proceeding." Moreover, the exemption must be claimed, and 
subdivision (c) purports to deny an exemption to moneys held 
under a Keogh Act plan. This denial conflicts, however, with the 
exemption provided such plans under Sections 28002 and 28005 
of the Corporations Code. 

The Commission recommends that Section 690.18 be revised 
to delete the reference to Keogh Act plans contained therein, 
thus resolving the conflict with the exemption provided in the 
Corporations Code. The Commission further recommends that 
a provision be added exempting periodic payments payable by 
a pension or retirement plan that are not otherwise exempt to 
the same extent that wages are exempt. Such provision should 
satisfy the federal restrictions imposed by Title III. 

Finally, a provision should be added which makes clear that 
the exemptions provided in Section 690.18 are not exclusive and 
in no way limit similar, or overlapping, exemptions provided in 

"IS u.s.c. t 1672(0), quoted in note 24 supra. 
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other codes. 

Wage Assignments 
Section 300 of the Labor Code presently grants a valid prior 

voluntary wage assignment preference over subsequent 
assignments and levies of execution. Continuation of such a 
preference would permit a judgment debtor to give preference 
to one creditor and to defeat the claims of other creditors who 
seek to collect on their j udgmen ts under the proposed earnings 
withholding procedure. To integrate wage assignments with 
the operation of the latter' procedure, the Commission 
recommends that a prior wage assignment be granted priority 
only until the end of the pay period during which an earnings 
withholding order is served. The operation of the earnings 
withholding order should be suspended during this period, thus 
permitting the debtor an opportunity to put his affairs in order. 
Such action may include revocation of the prior assignment. In 
this regard, wage assignments should be made revocable at will 
as to unearned wages. Thus, where an assignment becomes too 
onerous-for example, after service of an earnings withholding 
order-such an assignment may be revoked. 

OPERATIVE DATE 
In order to allow sufficient time for state and local public 

officials and the public to become farniliar with the new law and 
to develop the necessary forms and procedures, the 
Commission recommends that the new statute become 
operative on July 1, 1973. 
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PROPOSED LEGISLATION 
The Commission's recommendations would be effectuated by 

enactment of the following measure: 

An act to amend Section 4701 of the Civil Code, to amend 
Sections 682,688,690.6,690.18, 690.50, and 710 of, to add 
Sections 690.5% and 690.7 to, to add Chapter 2.5 
(commencing with Section 723.010) to Title 9 of Part 2 
of, and to repeal Sections 682.3 and 690. 7 of, the Code of 
Civil Procedure, to repeal Section 15406 of the Financial 
Code, to amend Sections 300 and 2929 of the Labor Code~ 
and to amend Section 11489 of the Welfare and . 
Institutions Code, relating to attachment, garnishment, 
and execution. 

The people of the State of California do enact as follows: 

Civil Code 

§ 4701 (amended), Continuing withholding order far support 

SECTION 1. Section 4701 of the Civil Code is amended 
to read: 

4701. 1ft ~ flPSeeesiftg whepe Mte eettH fts;j spsepee 
eid'lep 6P geI:ft fl!H'eft~9 ~ ~ ~ IIfftBl:lft~ fer. Mte stl:flflsl't 
ef It ftUftSP eftHe.; Mte eettH ~ erEler eithep flltPeft~ et' geI:ft 
p8rests te 8ssigfl f;e N=te eettfl~" elePIE; pfflhati9fl affieePt ep 

eMter effteep ef Mte eettH 6P eel:lft~y sffteep eesigftft~ee h" 
Mte eettrt ~ reeeh'e !iI:t8ft fl,*,'ffiefl~, fflttI; flSPHeft ef sttIttry 
6P wltges ef ei~hep flltPeft~ fttte 6P ~ ee fttte ift Mte ftihipe 
ItSwtH ee stl:ffieieft~ ~ ~ Mte lIfftetl:ft~ ereepes h"Mte eettH 
t:M tee ~tl}3fl8ft, fft8ifttefUtftee ftft8 e~eMieft ef tfte tHine, 
ehiI8, 8tteft er8er ~ ee eiH8i.ftg ~ lift eftll*s),ep tIfl8I'I 

~u~ sefyiee ef & ~ ef !iI:t8ft erEler tIfl8I'I !ItI:eft efftfllsyer 
&ft8 tIft8l fl:\F~her er8er ef Mte eetH4: ~ eH!flleyer ~ 
eesl:le~ the !!tI:fft ef efte seY-ItP -f$lt fer ~ fllt)'ffien~ fft&8e 
fltl:fSIffiH~ ~ !ItI:eft Bfaep. Afty !ItI:eft erEler ~ ee ffisei6ee 
6P pevsitea Itt ~ Hffle h" the eetH4: Afty!ltl:eft ltSMt;ftffleftt 
fftItEle fll:lPStl:lttH ~ eettH 6i'Eier sftItH hit¥e fl1>iBfiFj ItS agltittst 
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~ attaeftffl€flt, eXeeHUeft; er ~ 8ssigMfl6flt, tlftless 
ether >'lise Breeree e,.. Hie ~ In any proceeding where 
the court has ordered a parent to pay any amount for the 
support, maintenance, or education of a minor child, the 
court may issue an earnings withholding order under 
Section 723.030 of the Code of Civil Procedure for the 
amount so ordered. The withholding order may require the 
parent's employer to pay the withheld earnings to the 
county clerk, probation officer, or other officer of the 
court, to a county officer, to the person having custody of 
the child, or to such other person as is specified in the order 
to receit'e such payment. 

Comment. Section 4701 is amended to reflect the enactment' 
of the comprehensive procedure for earnings withholding set 
forth in the Employees' Earnings Protection Law. See CODE 
CIY. PROC. ~ 723.010 et seq. ~ 

While the wage assignment procedure fonnerly used under 
Section 4701 is not continued, the substantive effect of the prior 
law is continued. Thus, the order for support continues to have 
priority over other withholding orders and assignments and is 
binding un til modified or terminated by the court. See CODE 
CIY. PROG. § 723.030; LABOR CODE § 300. As under prior law, 
the court may require withholding from the earnings of either 
or both parents. Authorization for the employer to deduct a 
one-dollar fee also is continued under Section 723.024. Under 
prior law, withheld earnings were required to be paid to a court 
officer or county officer specified by the court; this authority is 
continued in the amended section and expanded to permit the 
court to order the employer to pay the withheld earnings 
directly to the person having custody of the child or to such 
other person as the court specifies in the order. Section 4701 
applies to orders directed to both public and private emplqyers. 
See CODE CIY. PROC. § 723.011 (c), (g), and Comment thereto. 

I 
Code of Civil Procedure 

--§,o82\fechnicalomena"'.nt) 

SEC. 2. Section 682 of the Code of Civil Procedure as 
amended by Chapter 1684 of the Statutes of 1971 is 
amended to read: 

682. The writ of execution must be issued in the name 
of the people, sealed wIth the seal of the court, and 
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subscribed by the clerk or judge, and be directed to the 
sheriff, constable, or marshal, and it must intelligibly refer 
to the judgment, stating the court, the county, and in 
municipal and justice courts, the judicial district, where 
the judgment is entered, and if it be for money, the 
amount thereof, and the amount actually due thereon, and 
if made payable in a specified kind of money or currency, 
as provided in Section 667, the execution must also state 
the kind of money or currency in which the judgment is 
payable, and must require the officer to whom it is 
directed to proceed substantially as follows: 

1. H it be against the property of the judgment debtor, 
it must require such officer to satisfy the judgment, with 
interest, out of the personal property of such q.ebtor, or if 
it is against the earnings of such debtor,. slieR l.evy 
asal.l. se .&~e ~R &ee&p~aRee w~~R See~~eR ~gaT3, out of the 

earnings subject to execution under subdivision (e) of 
Section 690.5~ and subdivision (c) of Section 690. 6, and if 
sufficient personal property cannot be found, then out of 
his real property; or if the judgment be a lien upon real 
property, then out of the real property belonging to him 
on the day when the abstract of judgment was filed as 
provided in Section 674 of this code, or at any time 
thereafter. 

2. If it be against real or personal property in the hands 
of the personal representatives, heirs, devisees, legatees, 
tenants, or trustees, it must require such officer to satisfy 
the judgment, with interest, out of such property. 

3. If it be against the person of the judgment debtor, it 
must require such officer to arrest such debtor and commit 
him to the jail of the county until he pay the judgment, 
with interest, or be discharged according to law. 

4. If it be issued on a judgment made payable in a 
specified· kind of money or currency, as provided in 
Section 667, it must also require such officer to satisfy the 

-same· in-the ·kind of--moneY--Qr-eurrency in which·the­
judgment is made payable, and such officer must refuse 
payment in any other kind of money or currency;.and in 
case of levy and sale of the property of the judgment 
debtor, he must refuse payment from any purchaser at 
such sale in any other kind of money or currency than that 
specified in the execution. Any such officer collecting , 
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money or currency in the manner reyuired by this 
chapter, must pay to t:"le plaintiff or party entitled to 
recover the same, the same kind of money or currency 
received by him, and in case of neglect or refusal to do so, 
he shall be liable on his 0fficial bond to the judgment 
creditor in three times the amount of the money so 
collected. 

5. If it be for the delivery of the possession of real or 
personal property, it must require such officer to deliver 
the possession of the same, describing it, to the party 
entitled thereto, and may at the same time require such 
officer to satisfy any costs, damages, rents, or profits 
recovered by the same judgment, out of the personal 
property of the person against whom it was rendered, ana­
the value of the property for which the judgment was 
rendered to be specified therein if a delivery· thereof 
cannot be had; and if sufficient personal property cannot 
be found, then out of the real property, as provided in the 
first subdivision of this section. 

Comment. Section 682 is amended to reflect the fact that levy 
of execution upon earnings is limited in the amounts and in the 
manner provided by Sections 690.5'10. and· 690.6. It should be 
noted, however, that generally speaking earnings of an 
employee which are due or owing are not subject to levy of 
execution but may only be levied upon in the amounts and in 
the manner provided by the Employees' Earnings Protection 
Law. See subdivision (b) of Section 690.5'10.. See generally 
Chapter 2.5 (commencing with Section 723.010). 

§ 682.3 (repealed} 

~ 3. Section 682.3 of the Code of Civil Procedure as 
acIaed by Chapterl684 of the Statutes of 1971 is repealed. 
~ fat Ylltsftsvey ~ ~ sf exeetlt:isft is eg$iftst 

G!"HiR~).... ffte@:g®ef it jt:lEiguleHt Eieetep, ffte eH1pleyer seMa 
wHft WPH ef e*eetltisft sft.&ll Tllitflltela #te 8I'ftStlftt 
sfleeifieEi itt ffte wffl ft.eHt elH'HiHgs ffteH ep tfiereaf!;ep 8tte __ 

---fa ffte jt:lEigfHeHt seater ftH6 He!; efleH1pt _aep See88H 
69G:6; ftH6 sft.&ll ~ stteft ftfflet:lHt, eaeft titHe it; is withhela, 
fa ffte shepiff, eeHsbtele et' fflftP.hal wfte seweEi ffte ~ Y 
~ f! efseH sft.&ll fat! fa ~ eaeft l1fHet:lHt fa ffte sftepi!Q:, 
€8fJ:9ttthle eP marshal, tfte jtla~ftt epeettel' ~ 
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€SffifftSfI('(; ft ~f'eeeeeiflg agaiH:9t ft.Htt fe.p tft.e flfft8tJ:fttS ftM 
J*l'i&. +ftc e'feeldtisfl sftait tSffflmate ttttel Hie fl€rS6ft S€rveEl 
wtHt Wte writ sh!tH eettSe witRflslaiftg SttfftS tberetlftaep 
wfieft -,. _ ef Wte fslls'lliftg eveftts f!tItes fllaee. 

+B- Stteft fl'€rS6ft reeeives a airseHeH te release &em ffte 
le ... "iftg effieer. &tel; release sftait Be isstles e,.. Wte levyiftg 
sffieep ffl-,. ef the fslls'il'iftg eases: 

fat ~ l'eeei13t ef ft V/yitt:eft airseHsft &em tfte 
jldagfflSftt €rsaitsr. 
~ ~ peeeiflt sf aft effiep sf Wte eettH ffl whieR Wte 

seaeH is )3Sflatng, eP ft eertifiea eepy at stteft BPser, 
eii§€fi8rgiftg 6f' reeaYiltg ffte e'feeMtisft at' felsttSiflg Mte 
flfsflef~·. ~ stlaaivisieft sfiaIl ~ eH!y if fle aflfleal is 
flel'feetes atffi eftsertaltiftg e"eeetes atffi (ffil!ftS ~reviaea (iilri) 
ffl Seetieft ~ er tt eertifieate fit Htttt effeeIo fttts 6eett 
isstles 6y Wte eIeI'It sf Wte eetill. 

-fer :1ft ttH efftep ease!I flPs'o'iaea e,.. Ittw: 
-fBt Stteft flerssft fttts witftftels Wte fttH 8:fftetlftt sfleeifies 

ffl Wte writ sf e"eetlHSft &em Wte jesgffteftt aeatsr's 
SElfmftgs. 

tat ~ jtlsgffteflt aeeter's effl~le) ftleRt is tel'ftliftates 
~ it !'esigftstien ep ciisftlissal tH 8:ttf ~ ~ serviee M.tfte 
e*eemioft ftftEl he is ttM retAstatea 6P rSSffl;r:HBrea v/i~ 
9G aa;.s aftet' stteft tel'flliftaHSft. 

flt A fleriss sf 00 ~ fttts fl8:SseS Mttee Wte tiffte stteft 
J'erS6ft WftS serves wHIt ~ wffl M eXeetiH8ft. 
~ At -,. tiffte ~ tt ~ 6ft M eaPftings tfte 

jtlsglftellt aeeter ~ flpeeees fit dIJi!Ht tt fttH e"eHlflHeft sf 
ftts eMftings Ht aeeSf8aftee wHIt t*evisiefts ef Seeti8f18 
69G:e ttM 699.69 withift !-Q ~ sf the Ei:ttte sf Wte 9 ......... ~sfo.-~o.;;,:oe~,,~'j 
elfeetlHSft. =Fee elfefftflHeft sa el~' ; sfiaIl ie~lfteft~a fit ttHf 
;vage3 v/i,tkhels f'tlPStl8ftt te ~ fi~HHe.nwhethe. 
er It6f ''''ltRftels after the eIttiftt sf ~.6ft t!I , 

+e+ SHeje,et ~ tfte ttP6¥isiett'J ef SeeaeR 69Q.59, tee 
shefiff, e sftstaille er fftarsha! ......fte sep'l'es Wte writ eE 
exeetltieft ftftEl pseeiYes #te 8:ffl6t1ftts viitfl:ftela &em the 

_jtlsgmeftt seatsr's eMftiHgs, sfiaIl aeeSltftt fer atffi ~J:&_ 
Wte flepssll efttities tftepets, ttH StiHt!I eslieetea eftaer tfte 
writ; less M I8:Ylfttl fees atffi eltl"eftses tit Iettst _ ~ 
dQ ~ atffi tttaIte peterft 6ft eelleetisft tftereef fit tfte 
eetIft, 
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Comment. Section 682.3 is supersedcd oy Chapter 2.5 
(commencing with Section 723.010). 

§ 688 (tedmical amendment) 

SEC. 4. Section 688 of the Code of Civil Procedure is 
amended to read: 

688. Except as provided in Chapter 2.5 (commencing 
with Section 723.010): 

(a) All goods, chattels, moneys or other property, both 
real and personal, or any interest therein, of the judgment. 
debtor, not exempt by law, elfeeflt ~ flfs';itieti fer tit 
SeetisH GOO:e; and all property and rights of propertr 
seized and held under attachment in the action, are litteIe 
subject to execution. 

(b) Shares and interests in any corporation or company, 
and debts and credits, and all other property, both real and 
personal, or any interest in either real or personal 
property, and all other property not capable of manual 
delivery, may be levied upon or released from levy in like 
manner as like property may be attached or released from 
attachment, except that a copy of the complaint in the 
action from which the writ issued need not accompany the 
writ; provided, that no cause of action nor judgment as 
such, nor license issued by this state to engage in any 
business, profession, or activity shall be subject to levy or 
sale on execution. bela ftt:tM IftI:t5t Be fe~fHeti 9,.. Nte 
6tfieer tt§ 58 ffttteft msftey eelleetea M tk etH"f€Ht valtte, 
witftstlt elfflssiHg Nte Sftffle te 9!IIe, 

(c) Until a levy, the property is not affected by the 
execution; but no levy shall bind any property for a longer 
period than one year from the date of the issuance of the 
execution, except a levy on the interests or claims ofpeirs, 
devisees, or legatees in or to assets of deceased persons 
remaining in the hands of executors or administrators, 

-thereofprior-to- distribution-and -payment. However;-·an­
alias execution may be issued on said judgment and levied 
on any property not exempt from execution. 

Comment. Section 688 is amended to make clear that, 
although earnings of an employee-debtor are "not exempt by 
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law" from all collection procedures, they are exempt from levy 
of execution and are subject to levy only under the Employees' 
Earnings Protection Law. See subdivision (b) of Section 690.5 'h. 
See generally Chapter 2.5 (commencing with Section 723.010). 
The phrase "except as provided for in Section 690.6" is deleted 
as unnecessary. The sentence relating to gold dust is deleted as 
obsolete. 

§ 690.5Yz (added). Earnings for personal services of employees 

SEC. 5. Section 690.5¥.! is added to the Code of Civil 
Procedure, to read: 

690.SIh. (a) As used in this section, "earnings" means 
compensation paid or payable by an employer to an 
employee for personal services performed by such 
employee whether denominated as wages, salary, 
commission, bonus, or otherwise. . 

(b) All earnings of the debtor which are due or owing 
to him are exempt from levy of attachment and execution 
without filing a claim for exemption as provided in Section 
690.50 and are subject to levy only by means of an earnings 
withholding order in the manner and to the extent 
provided in Chapter 2.5 (commencing with Section 
723.010). 

(c) All earnings of the debtor which have been paid to 
him and are in his possession in a form identified by the 
levying officer as earnings are exempt from levy of 
attachment without filing a claim for exemption as 
provided in Section 690.50. 

(d) All earnings of the debtor which have been paid to 
him and are retained in the form in which paid or as cash 
but which are not identified by the levying officer as 
earnings are exempt from levy of attachment. 

(e) The earnings of the debtor for his pay period 
immediately preceding the levy which have been paid to 
him and are retained in the form in which paid or as cash 

_AIesubjecttolevy of execution only in an amount not to­
exceed the maximum amount of such earnings that could 
be withheld by his employer under Section 723.050 less any 
amounts withheld from such earnings by the debtor's 
employer pursuant to any earnings withholding order. 

(f) Such additional portion of the earnings described in 
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subdivision (e) which a debtor proves is essential for the 
support of himself or his family is exempt from levy of 
execution. 

(g) A levying officer is not liable for any injury resulting 
from any identification or misidentification of assets made 
pursuant to this section, whether or not such identification 
or misidentification be negligent, unless he is guilty of 
actual fraud, corruption, or actual malice. 

Comment. Section 690.5\6 is added to make clear the 
rdationship between new Chapter 2.5 (commencing with 
Section 723.010) and the remaining attachment and execution 
procedures and to satisfy the restrictions upon the attachment 
of and execution upon earnings imposed by recent judicial 
decisions and federal legislation. See, e.g.; Sniadach v. Family 
Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 
Cal.3d 903, 464 P.2d 122,83 Cal. Rptr. 666 (1970); Consumer 
Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C. 
§§ 1671-1677. Cf Rondane v. Appellate Department, 5 Cal.3d 
536, 488 P.2d 13, 96 Cal. Rptr. 709 (1971). See also 
Recommendation Relating to Attachment, Garnishment, and 
Exemptions From Execution: Employees' Earnings Protection 
Law, 10 CAL. L. REVISION COMM'N REPORTS 701 (1971). 

Section 690.5\6 states the exemptions from prejudgment levy 
of attachment for all earnings of an employee, both paid and 
payable. This section is also the source of exemption from 
postjudgment levy of execution for paid earnings of an 
employee. The exemptions for unpaid earnings- i.e. ,earnings 
"due and owing"-are provided in Chapter 2.5 (commencing 
with Section 723.010). 

Subdivision (a). Subdivision (a) is based on the definition 
of "earnings" stated in Section 723.011, and Section 690.5\6 is 
applicable therefore only to persons ("employees") protected 
under the Employees' Earnings Protection Law. Compare 
Section 690.6. See also Comment to Section 723.011. However, 
the definition of earnings used here includes earnings "paid or 
payable"; Section 723.011 refers only to earnings "payable" by 
an employer. Earnings which are "payable" are those which are 

---referred fo-as -~due or oWing" under this section. "Piid''-­
earnings are covered here by reference to earnings which have 
been paid to the debtor-whether or not they are still in a form 
identifiable as "earnings." It should be noted that certain 
analogous types of periodic payments-for example, retirement 
payments, welfare pssistance, and unemployment benefits-are 
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not covered here but by other provisions of the 690 series. See, 
e.g., Sections 690.175 (unemployment compensation), 690.18 
(payments pursuant to a pension or retirement program), 
690.19 (public assistance). 

Subdivision (b). Subdivision (b) provides an automatic, 
total exemption from prejudgment levy of attachment of all 
earnings "due or owing" to any employee. This continues prior 
law under former subdivision (a) of Section 690.6 .. 

Subdivision (b) also makes clear that the levy of execution 
may no longer be used to garnish the wages of an employee 
while they are still in the hands of his employer. A judgment 
creditor now may only reach this asset of a debtor pursuant to 
Chapter 2.5 (commencing with Section 723.010). _ 

Subdivision (c). Subdivison (c) exempts from attachment 
all earnings of the debtor which "are in his possession in a form 
identified by the levying officer as earnings." It would be 
inconsistent to exempt earnings payable by an employer but to 
make these same earnings subject to attachment as soon as they 
pass into the hands of the employee-debtor. (The term 
"debtor" is used here to include a defendant or cross-defendant 
subject to attachment. See Section 690 (c) .) Accordingly, to 
avoid such an anomaly, subdivision (c) provides the same total 
exemption from attachment for all paid earnings still in a form 
identified as earnings. Included in the latter 'category would, for 
example, be an uncashed paycheck. The identification is done 
by the levying officer-sheriff, constable, or marshal. Where the 
le\'Ying officer mistakenly attaches earnings, the debtor may 
still claim an exemption under subdivision (d). Under 
subdivision (c), however, the exemption is automatic; no claim 
pursuant to Section 690.50 is required. Subdivision (c) is 
consistent with prior law under former subdivision (a) of 
Section 690.6. I 

Subdivision (d). Subdivision (d) provides an exemption 
from attachment for earnings paid but not in a form identiijable 
as earnings or, at least, not in fact so identified by the leVying 
officer. Subdivision (d) is intended to cover the relatively rare 
case where the officer cannot or does not properly identify 

--earningsiisearnings.This can happen, for example, where 'cam-­
in the possession of the debtor is attached. Circumstances may 
clearly indicate that the money is "earnings"-for example, 
cash in a pay envelope attached shortly after the debtor leaves 
his place of employment upon a payday. Nevertheless, in other 
circumstance!:_ subdivision (d) affords the ,debtor an 
opportunity at least to claim an exemption pursuant to Section 
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690.50 by showing that "earnings" have been attached. 
Subdivision (d) does not, however, protect earnings after they 
have been converted into another form. Protection of assets in 
these other forms must be sought under other exemption 
provisions. See, e.g.,CIVIL CODE § 1240 (homestead); CODE CIV. 
PROC. §§ 690.1 (household furnishings and appliances), 690.2 
(motor. vehicles). Subdivision (d) is consistent with prior law 
under former subdivision (a) of Section 690.6. 

Subdivision (e). As noted above, subdivision (b) makes 
clear that the levy of execution may no longer be used to garnish 
the wages of an employee while they are still in the hands of his 
employer. A judgment creditor now may only reach this asset 
under Chapter 2.5. However, Chapter 2.5 deals primarily with 
unpaid earnings, i.e., earnings which are "due and owing." For 
a very limited exception to this rule with regard to tips, see . 
Section 723.106 and Comment thereto. Earnings, once paid, are 
subject to levy of execution. Subdivisions (e) and (f), therefore, 
provide exemptions from execution for paid earnings 
comparable to the exemptions provided for unpaid earrungs by 
Sf'ctions 723.050 and 723.051. It should be emphasized, however, 
that subdivision (e) protects only earnings from the employee's 
most recent pay period and, as noted above, does not protect 
earnings after they have been converted into another form. 
Compare Section 690.7 (money deposited in bank, credit union, 
or savings and loan association). The amoWlt of the exemption 
under subdivision (e) is based upon the total amount of the 
nonexempt earnings of the debtor from his last paycheck-not 
upon the amount of earnings in his possession at the time of 
levy. The exemptions provided under subdivisions (e) and (f) 
must be claimed by the debtor. 

Subdivision (j). Subdivision (f) provides an exemption 
from execution for amounts essential for support comparable to 
that provided by subdivision (d) of Section 690.6 and Section 
723.051. See the Comment to subdivision (e), supra, and the 
Comments to Sections 690.6 and 723.051. 

Subdivision (g). Subdivision (g) provides an immunity 
from liability comparable to that provided by Government 
Code Section 822.2 (misrepresentation by public employee). 

i 
§ 690.6 (amended). Eamings for personal services of person. ather 

than employees 

SEC. 6. Section 690.6 of the Code of Civil Procedure as 
amended by Chapter 1684 of the Statutes of 1971 is 



EARNINGS PROTECTION LAW 

amended to read: 
690.6. (a) Elfeeflt ItS flfevises itt 8eetien til ef 

As used in this section, "earnings" means those earnings 
not included within the definition of "earnings" stated in 
subdivision (a) of Section 690.5%. 

(b) All the earnings of the debtor received for his 
personal services shall be exempt from levy of attachment 
without filing a claim for exemption as provided in Section 
690.SO. 
~ 
(c) One-half or such greater portion as is allowed by 

statute of the United States, of the earnings of the debtor 
received for his personal services rendered at anv time 
within 30 days next preceding theUevv of exe all be 
exempt from execution without filing a claim for 
exemption as provided in Section 690.50. 

-fe:l- Alt etlfHiHgsj if neeess5 fep ~ ttse ef -the rter's 
family r€siaiftg itt t=ffis -MMe stlflf)erte€1 1ft '118- eP 1ft 
f'J!Ift ey ~ seater, HHless ~ Eleets -. 
#t IHeHfres ~ tfte sea tel', his wife; at' his fiHnil) fep-the 

eSffifH:8ft fteeessaries ef ft.fe:. 
~ Iflet:tH"ea fer ):,eps6flftl s€pyiees reMlereEi ~ flft)' 

€fflf)layee at' fSffft€r sfftpleyee at .tfte aeeter. 
(d) Such additional portion of his earnings which a 

debtor proves is essential for the support of himself or his 
family shall be exempt from levy of execution. 

(e) The court shall determine the priority and division 
of payment among all of the creditors of a debtor who have 
levied an execution upon nonexempt earnings upon such 
basis as is just and equitable. 

-+et 
{f} Any creditor, upon motion, shall be entitled to a 

hearing in the court in which the action is pending or from 
which the writ issued for the purpose of determining the 
priority and division of payment among all the creditors of 

--the.debtorwho have levied an execution upon nonexempt­
earnings pursuant to this section. 

Comment. Section 690.6 is amended to limit its application to 
those persons and earnings not protected under Section 690.5~ 
and the Employees' Earnings Protection Law-Chapter 2.5 
(commencing with Section 723.010). Section 690.5~ and the 

ef ~Re We~€ape aea 
iBB~i~tI~ieeB seae; 

ea~e e€ a w!~RRe~aiBg 
.y ~Re e.,~eysp tlBaer 
See~ieB ~2Y31 levy 
of exe,cution 

ef ~lie as.~eP reesi'fea "'\ 
€ep Rie ,ereeea~ esr'fieee 
reeaerea e~ aey ~iRe 
wi~Rie 3Q aaye Be~ 
,reeeaieg ~Re ~e¥y e€ 
eKeeQ~ieR'J 
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Employees' Earnings Protection Law apply only to 
"employees." See, e.g., Sections 690.5'h, 723.0U, and 723.106. 
Section 690.6 does not attempt to define or characterize those 
persons or earnings that remain. However, they could be 
categorized generally as independent contractors. See Le Font 
v. Rankin, 167 Cal. App.2d 433, 334 P.2d 608 (1959) (tax 
consultant). (As to these persons, Section 690.6 generally 
continues prior law. The references to Welfare and 
Institutions Code Section 11489 and to former Section 
682.3 have been deleted because Section 11489 applies 
only to earnings of employees and Section 682.3 has been 
repealed. Subdivision (d) has been revised in conformity 
with Section 723.051 to provide an exemption for those 
earnings which the debtor proves are essential for support:'" 
The standard provided is stricter than the standard under 
former law; however, the exceptions to the exemption 
formerly provided in subdivision (c) of Section 690.6 have 00 
been eliminated. See CommentlSection 723.051. See also l:!!!.J 
Recommendation Relating to Attachment, Garnishment, 
and Exemptions From Execution: Employees' Earnings 
Protection Law, 10 Cal. L. REVISION COMM'N REPORTS 701 
(1971). == 
§ 690.7 !repealed) 

SEC. 7. Section 690.7 of the Code of Civil Procedure is 
repealed. 

600:+-: W:fa tfte fftltlHffttlfft Itggre gltte ¥Illtte ef aBe 
thSMilItHeI e1eltiws ($1,900) , !tHY eSfftSiHltBaH ef tfte 
~alleT, .. iHg. swliftg9 se~88its Ht; sft&Pes er etfter aeeatHle itt; 
6t' SBltfe~ ef sfeelt ef; ftftY 1ittHe 6t' feelerltl SIl'/iHgS 8fltlle!lft 
8ssaeiatisfl, ~'SftViBgS ele~esit9U sft.atl iflehtele uinvestfBeftt 
eeftifiea:tesn fl'tt6 Uv/itftBf£t!Naele SftllfeSu 

ftS 8efi..~a itt 
5eetisH WSl8fltl6QS+ ef tfte FiH:IlHeilll Case, resl"eet¥telf. 

-f/:tt 6t:teB elfeHlt'lHs8 ~ ferfft iH sHssivi~aH W ~ ~ 
It fftftftifftHfft ef aBe tflaH91lHS e1sHltfs (&a,GOO) per l'erss8, 
lviietfteT ... Ute eb27ae~er at ~ preperty he sepSPM8-8P­
eefDflrtim~. 

Comment. Section 690.7 is superseded by new Section 690.7. 
See the comment to that section. 

'=' 
§ 690.7 (added). Deposit ac""unt; exemption from execution 
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SEC. 8. Section 690.7 is added to the Code of Civil 

Procedure, to read: 

690.7. (a) As used in this section, "debtor" means an 
individual and does ndinclude a corporation, partnership, 
or unincorporated association. For the purposes of this 
section, a husband and wife shall be treated as one 
individual except (1) after the rendition of a judgment 
decreeing their legal separation or (2) while they are 
living separate and apart after the rendition of an 
interlocutory judgment of dissolution of their marriage. 

(b) As used in this section, "deposit account" means 
any of the following: i 

(1) A deposit or account in any "I)ank" described in 
Section 102 of the Financial Code. ! 

(2) A savings deposit in, share or other account in, or 
share of stock of any state of federal savings and loan 
association. As used in this paragraph, "savings deposit" 
includes "investment certificate" and "withdrawable 
share" as defined in Sections 5061 and 5067 of the Financial 
Code. 

(3) A share or certificate for funds received of the 
member of a credit union and all the accumulation on such 
share or certificate. . 

(c) A deposit account owned by a debtor is exempt from 
execution to the extent of the lesser of (1) five hundred 
dollars ($500) or (2) the amount by which five hundred 
dollars ($500) exceeds the amounts in all other deposit 
accounts owned by the debtor on the date of levy. 

(d) A deposit account owned by a debtor is exempt 
from execution in the amount essential for the support of 
the debtor or his family. 

(e) Any debtor claiming an exemption under this 
section shall list in his claim for exemption under Section 
690.50 all deposit accounts standing in his name whether 
alone or with others and all amounts held in such ac~~tL-

-ontheGateofthe levY ~ -_. --
(f) For the purposes of this section, it shall be presumed 

that all anIounts in all deposit accounts standing in the 
name of the debtor either alone or with others are owned 
by the debtor. The presumption established by this 
subdivision is a presumption affecting the burden of proof. 
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(g) The exemptions provided by this section are not 
applicabie where the execution is sought to enforce a court 
order for the support of any person or to collect a state tax 
liability as that term is defined in paragraph (2) of 
subdivision (a) of Section 723.031. 

(b.) ~othing in this section shall affect the rights of a 
banker under Section 3054 of the Civil Code. 

(i) The exemptions provided by this section are 
exclusive. A debtor may claim no greater amount is 
exempt by showing that such amount was dervied from his 
earnings or any other source. 

Comment. Section 690.7 provides an exemption from 
execution for various types of savings and commercial 
accounts. 

Accounts protected. The accounts protected under Section 
690.7 include savings and loan association accounts, credit union 
accounts, and bank accounts-whether savings or checking 
accounts, See subdivision (b) (defining "deposit account"). 
Under prior law, the amount exempt depended on the type and 
holder of the account: Checking accounts and bank accounts 
generally were not protected; Sl,OOO in a savings and loan 
association account and $1,500 in a credit union account were 
exempt See former Section 69(t7 and former Financial Code 
Section 15406, These exemptions were cumulative so that a 
single debtor could exempt a total of $2,500 by proper allocation 
of his money, Section 690.7,on the other hand, provides a single 
aggregate exemption applicable to all types of accounts, 
including bank savings and checking accounts. . 0:'1 

The exemption provided by Section 690.7Iexclusive. It is in no \.'?J 
way dependent upon a showing by the debtor that the amount 
claimed as exempt represents his earnings. On the other hand, 
the debtor may not claim a greater amount as exempt by 
showing that amounts deposited were derived from earnings or 
other exempt sources. See subdivision (i). 

Persons protected. Only an individual may take advantage of 
the exemption provided by Section 690.7. See Section 690.7 (a). 

A husband and wife are generally treated as one person for 
the purposes of Section 690.7. See subdivision (a). Accordingly, 

-they~re entitled to only one exemption, and accounts standmg-­
in the name of either or both of them must be listed in the claim 
of exemption even though only one of them is the judgment 
debtor. . 

Exemption must be claimed. The exemption provided by 
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Section 690.7 must be claimed pursuant to Section 690.50. See 
Section 690 (a). This requirement makes it possible to limit the 
amount to be exempted by taking into consideration all other 
accounts owned by the debtor. Nevertheless, in the ordinary 
case, it is anticipated that the release of funds pursuant to the 
exemption provided by Section 690.7 will be expeditiously 
accomplished. Where only the basic exemption is claimed, it 
will be easy to compute the exempt amount and there should 
be little occasion for the filing of counteraffidavits by a creditor; 
the attaching officer will be able to make the necessary 
distributions on the basis of the debtor's affidavit alone. 

Basic exemption. As much as 8500 in the debtor's account is 
exempt under Section 690.7 (c). This basic exemption is an 
aggregate one, however. Hence, a debtor may claim as exempt. 
only that portion of an account levied upon which, when added 
to all other amounts held by the debtor in other accounts on the­
date of the levy, equals $500. The exemption must be claimed 
and the burden of proof is on the debtor to show that he is in 
fact entitled to exempt the amount claimed. See subdivision (f). 
See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim 
for exemption the amount he holds in all other accounts on the 
date of the levy even though the other accounts are not levied 
on. See subdivision (e). In com pu ting the amount of the 
debtor's exemption, any account standing in the debtor's name, 
including all joint accounts, are presumed to be the debtor's. 
This presumption is one affecting the burden of proof. See 
subdivision (f). See also EVID. CODE §§ 605, 606. Some or all of 
such accounts may in fact not be subject to execution to satisfy 
the debtor's obligation because of the nature of the account or 
the character of the funds in the account. See Tinsley v. Bauer, 
125 Cal. App.2d 724, 271 P.2d 116 (1954); Spear v. Farwell, 5 Cal. 
App.2d 111,42 P.2d 391 (1935). Section 690.7 does not affect this 
immunity; a nondebtor may make his third-party claim 
pursuant to Section 690. , 

Additional exemption for family support. The debtor is given 
an additional exemption in subdivision (d) of Section 690.7 that 
permits him to protect an amount in excess of the basic $500 
exemption if he is able to show such amount is essential for the 
support of himself or his family (compare Section 723.051)_. __ 

--- Orders-7or -SUpport; state tax liabilities. Subdivision (g) 
eliminates the exemptions otherwise provided by this section 
where execution is sought to enforce a court order for support 
or to collect a state tax liability. This special consideration for 
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such cr~ditors is consistent with the special treatment accorded 
them under the Employees' Earnings Protection Law (Chapter 
2.5 of this title) as well as under Title III of the federal 
Consumer Credit Protection Act. See 15 U.S.c. § 1673 (b)(1), 
(3) . 

Banker's lien. The exemption provided by Section 690.7 is a 
limitation on garnishment procedures only; it does not in any 
way affect the exercise of rights pursuant to Civil Code Section 
3054 (banker's lien). See subdivision (h). 

§ 690.18 (amended). Exemptians; public and private pensian, 
retirement, disability, or death benefits; vacatian credits 

SEC. 9. Section 690.18 of the Code of Civil Procedure· 
is amended to read: 

690.18. (a) All money received by any person, a 
resident of the state, as a pension, or as an annuity or 
retirement or disability or death or other benefit, or as a 
return of contributions and interest thereon, from the 
United States government, or from the state, or any 
county, city, or city and COUllty, or other political 
subdivision of the state, or any public trust, or public 
corporation, or from the governing body of any of them, 
or from any public board or boards, or from any 
retirement, disability, or annuity system established by 
any of them pursuant to statute, whether the same shall be 
in the actual possession of such pensioner or beneficiary, 
or deposited by him. 

(b) All money held, controlled, or in process of 
distribution by the state, or a city, city and county, county, 
or other political subdivision of the state, or any public 
trust or public corporation, or the governing body of any 
of them, or by any public board or boards, derived from 
the contributions by the state or such city, county, city and 
COUllty, or other political subdivision, or such public trust, 
public corporation, governing body, or public board or 
boards, or by any officer or employee thereof, for 

__ retiremenLor._pension purposes or the paymenL . .o£­
disability, death, or other benefits, or the payment of 
benefits payable to, or the reimbursement of benefits paid 
to, employees thereof under the provisions of the 
Unemployment Insurance Code, and all rights and 
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benefits accrued or accruing to any person under any 
system established pursuant to statute by the state, city, 
city and county, county, or other political subdivision of 
the state, or any public trust or public corporation for 
retirement, annuity, or pension purposes or payment of 
disability or death benefits, and all vacation credits 
accumulated by a state employee pursuant to the 
provisions of Section 18050 of the Government Code, or 
any other public employee pursuant to any law for the 
accumulation of vacation credits applicable to such 
employee. Such moneys, benefits, and credits shall be 
exempt without filing a claim of exemption as provided in 
Section 690.50. -~ 

(c) All money held, controlled, or in process of 
distribution by any private retirement plan, including, but 
not limited to, union retirement plans, or any 
profit-sharing plan designed and used for retirement 
purposes, or the payment of benefits as an annuity, 
pension, retirement allowance, disability payment or 
death benefit from such retirement or profit-sharing plans, 
and all contributions and interest thereon returned to any 
member of any such retirement or profit-sharing plan, are 
exempt from execution, attachment, or garnishment in 
any bankruptcy proceeding. ~ SI:Ieai'lisisft sfteIl Het; 

~ fe ft'ftY ffi8ftSYS fteM itt ftftf rear€ffteftt f)pegP8ftl 

estllBiishea 13tiPStillftt te the feaePlll !!SeWEfft}3leyea 
Imii'lial:lMs ~ Setit'effteftt /ret et f96S!! -fP,b S1i+91); !te 
SflH:. 8Q9h fteP fl3. ttftY ftl8fleys pseewea ift ftfl:f ffttlftftef ~ 
psrsefts flt.ettt 8Hf stteft r€8feHlsHt t3P8gP8fft sa e st8:slishea. 

(d) All periodic payments payable by a pension or 
retirement plan that are not otherwise exempt by latlJ are 
exempt from levy of execution in the amount that is 
exempted by Section 723.050 without filing a claim for 
exemption as provided in Section 690.50. 

---fe) -Nothing -in this section limits the applicability-of-­
any exemption otherwise provided by statute. 

Comment. Subdivision (c) of Section 690.18 formerly 
excluded Keogh Act plans from the exemption provided by this 
section. Such exclusion conflicted with the exemption provided 
such plans un der Sections 2'3002 and 28005 of the Corporations 
Code. The conflict has been resolved by deletion of the 

\ 
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reference to Keogh Act plans from Section 690.18. 
Subdivision (d) has been added to Section 690.18 to satisfy the 

federal restrictions on garnishment of "periodic payments 
pursuantto a pension or retirement program" provided by Title 
III of the Consumer Credit Protection Act of 1968. See 15 U.S.C. 
§§ 1672, 1673. 

Subdivision (e) has been added to make clear that this section 
is not the exclusive source of exemptions for retirement funds. 
See, e.g., CORP. CODE § 28005; Ebuc. CODE § 13808 (State 
Teachers' Retirement System); COVT. CODE §§ 21201 (State 
Employees' Retirement Law), 31452 (County Employees' 
Retirement Law of 1937). 

§ 690.50 (technical amendment) I 
, I 

SEC. 10. Section 690.50 of the Code of Civil Procedure 
is amended to read: 

690.50. (a) If the property mentioned in Sections 690.1 
to 690.29, inclusive, shall be levied upon under writ of 
attachment or execution, the defendant or judgment 
debtor (herein referred to as "the debtor"), in order to 
avail himself of his exemption rights as to such property, 
shall within 10 days from the date such property was levied 
upon deliver to the levying officer an affidavit of himself 
or his agent, together with a copy thereof, alleging that the 
property levied upon, identifying it, is exempt, specifying 
the section or sections of this code on which he relies for 
his claim to exemption, and all facts necessary to support 
his claim, and also stating therein his address within this 
state for the purpose of permitting service by mail upon 
him of the counteraffidavit and any notice of the motion 
herein provided. 

(b) Forthwith upon receiving the affidavit of 
exemption, the levying officer shall serve upon the 
plaintiff or the person in whose favor the writ runs (herein 
referred to as "the creditor"), either personally or by mail, 
a copy of the affidavit of exemption, together with a 

--WTiting-;-Signed by the levying officer, stating that-the­
claim to exemption has been received and that the officer 
will release the property unless he receives from the 
creditor a counteraffidavit within five days after service of 
such writing. 
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(c) If the creditor desires to contest the claim to 
exemption, he shall, within such period of five days, file 
with the le\ -ying officer a counter affidavit alleging that the 
property is not exempt within the meaning of the section 
or sections of this code relied upon, or if the claim to 
exemption be based on Sections 690.2, 690.3, 690.4, 690.5~, 
690.6,690.7, 690.18, alleging that the value of the property 
claimed to be exempt is in excess of the value stated in the 
applicable section or sections, together with proof of 
service of a copy of such counteraffidavit upon the debtor. 

(d) If no such counteraffidavit, with such proof of 
service, is so filed with the levying officer within the time 
allowed, the officer shall forthwith release the property. 

(e) If such counteraffidavit, with such proof of service~ 
is so filed, either the creditor or the debtor shall be entitled 
to a hearing in the court in which the action is pending or 
from which the writ issued for the purpose of determining 
the claim to exemption, the priority or division of payment 
between one or more creditors from nonexempt earnings 
under the provisions of Section 690.6 or the value of the 
property claimed to be exempt. Such hearing shall be 
granted by the court upon motion 6f either party made 
within five days after the counteraffidavit is filed with the 
levying officer, and such hearing must be had within 15 
days from the date of the making of such motion unless 
continued by the court for good cause. The party making 
the motion for hearing shall give not less than five days' 
notice in writing of such hearing to the levying officer and 
to the other party, and specify therein that the hearing is 
for the purpose of determining the claim to exemption. 
The notice may be of motion or of hearing and upon the 
filing of the notice with the clerk of court, the motibn is 
deemed made. I 

(f) If neither party makes such motion within the time 
allowed. or if the levying officer shall not have been served 

---with acopY-Of the notice of hearing within 10 days after-­
the filing of the counteraffidavit, the levying officer shall 
forthwith release the property to the debtor. 

(g) At any time while the proceedings are pending, 
upon motion of either party or upon its own motion, the 
court may (1) order the sale of any perishable property 
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held by such officer and direct disposition of the proceeds 
of such sale, and (2) make such other orders as may be 
proper under the particular circumstances of the case. Any 
orders so made may be modified or vacated by the court 
or judge granting the same, or by the court in which the 
proceedings are pending, at any time during the 
pendency of the proceedings, upon such terms as may be 
just. 

(h) The levying officer in all cases shall retain physical 
possession of the property levied upon if it is capable of 
physical possession, or in the case of property not capable 
of physical possession, the levy shall remain in full force' 
and effect, pending the final determination of the claim to 
exemption. However, no sale under execution shall be had 
prior to such final determination unless an order of the 
court hearing the claim for exemption shall so provide. 

(i) At such hearing, the party claiming the exemption 
shall have the burden of proof. The affidavits and 
counteraffidavits shall be filed by the levying officer with 
the court and shall constitute the pleadings, subject to the 
power of the court to permit an amendment in the 
interests of justice. The affidavit of exemption shall be 
deemed controverted by the counteraffidavit and both 
shall be received in evidence. Nothing herein shall be 
construed to deprive anyone of the right to a jury trial in 
any case where, by the Constitution, such right is given, 
but a jury trial may be waived in any such case in like 
manner as in the trial of an action. No findings shall be 
required in a proceeding under this section. When the 
hearing is before the court sitting without a jury, and no 
evidence other than the affidavit and counteraffidavit is 
offered, the court, if satisfied that sufficient facts are shown 
thereby, may make its determination thereon. Otherwise, 
it shall order the hearing continued for the production of 

_ ,_ other~vid~nce,llral or documentary, or the filing of oth~ 
affidavits and counteraffidavits. At the conclusion of the 
hearing, the court shall give judgment determining 
whether the claim to exemption shall be allowed or not, in 
whole or in part, and may give judgment determinii:tg the 
priority or division of payment between one or ,more 
creditors from nonexempt earnings under the provisions 
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of Section 690.6, whichjudgment shall be detenninative as 
to the right of the creditor to have the property taken and 
held by the officer or to subject the property to payment 
or other satisfaction of his judgment. In such judgment the 
court shall make all proper orders for the disposition of 
such property or the proceeds thereof. 

(j) A copy of any judgment entered in the trial court 
shall be forthwith transmitted by the clerk to the levying 
officer in order to permit such officer to either release the 

. property attached or to continue to hold it to sell it, in 
accordance with the provisions of the writ previously 
delivered to him. Such officer, unless an appeal from the 
judgment is waived, or the judgment has otherwise­
become final, shall continue to hold such property under 
attachment or execution, continuing the sale of any 
property held under execution until such judgment 
becomes final. However, if a claim to exemption under 
Section 690.5!4 or 690.6 is allowed by such judgment, the 
debtor shall be entitled to a release of the earnings so 
exempted at the expiration of three days, unless otherwise 
ordered by the court, or unless the .levying officer shall 
have been served with a copy of a notice of appeal from 
the judgment. 

(k) When any documents required hereunder are 
served by mail, the provisions of this code relating to 
service by mail shall be applicable thereto. 

(I) Whenever the time allowed for an act to be done 
hereunder is extended by the court, written notice thereof 
shall be given promptly to the opposing party, unless such 
notice be waived, and to the levying officer. 

(m) An appeal lies from any judgment under I this 
section. Such appeal to be taken in the manner pr00ded 
for appeals_ in the court in which the proceeding is had. 

Comment. Section 690.50 is revised to include appropriate 
___ -----Le£erence~uLSe.ctions 690.5l11._690J',_ and 690.18.. ______ . 

§ 710 (technical amendment) 

SEC. 11. Section 710 of the Code of Civil Procedure as 
amended by Chapter 1480 of the Statutes of 1971 is 
amended to read: 
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710. (aj Whenever a judgment for the payment of 
money is rendered by any court of this state against a 
defendant to whom money is owing and unpaid by this 
state or by any county, city and county, city or 
municipality, quasi-municipality, district or public 
corporation, the judgment creditor may file a duly 
authenticated abstract or transcript of such judgment 
together with an affidavit stating the exact amount then 
due, owing and unpaid thereon and that he desires to avail 
himself of the provisions of this section in the manner as 
follows: 

1. If such money; wages at' ~ is owing and unpaid 
by this state to such judgment debtor, said judgment 
creditor shall file said abstract or tranScript and affidavit 
with the state department, board, office or commission 
owing such money; wages at' ~ to said judgment 
debtor prior to the time such state department, board, 
office or commission presents the claim of such judgment 
debtor therefor to the State Controller. Said state 
department, board, office or commission in presenting 
such claim of such judgment debtor to said State 
Controller shall note thereunder the.fact tftal; o/the filing 
of such abstract or transcript and affidavit and state the 
amount unpaid on said judgment as shown by said affidavit 
and shall also note any amounts advanced to the judgment 
debtor by, or which the judgment debtor owes to, the 
State of California by reason of advances for expenses or 
for any other purpose. Thereupon the State Controller, to 
discharge such claim of such judgment debtor, shall pay 
into the court which issued such abstract or transcript by 
his warrant or check payable to said court the whole or 
such portion of the amount due such judgment debtor on 
such claim, after deducting from such claim an amount 
sufficient .to reimburse the state department, board, 
effieep office or commission for any amounts advanced to 

___ .said judgment....debtor or by him owed to the State ~f­
California, ftft6 Mfep eelittetiflg ~ftepefrefft 6ft lIffleliftt 
~ ~ Bftetftftlf et' .sueft ~eateF j38ptisfl ftS is aUS'Ilea 9r 
Sfa~tlte sf tfte Ufti,~ee St;ates, sf tfte eat'fliflgs ewiflg at tfte 
jHBgtfleIlt eeetetz fep fits f3erS8ftM sepviees fa #te ~ 
pefleeree M ftftY ame witfflfl 3Q ea,.s fte*Io fH'Ceeetflg tfte 
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~ ef stteft IiBstfliet at' tplifisel'i~t, as will satisfy in full or 
to the greatest extent the amount unpaid on said judgment 
and the balance thereof, if any, to the judgment debtor. 

2. If such money; wliges at' ~ is owing and unpaid 
to such judgment debtor by any county, city and county, 
city or municipality, quasi-municipality, district or public 
corporation, said judgment creditor shall file said abstract 
or transcript and affidavit with the auditor of such county, 
city and county, city or municipality, quasi-municipality, 
district or public corporation (and in case there be no 
auditor then with the official whose duty corresponds to 
that of auditor). Thereupon said auditor (or other official) 
to discharge such claim of such judgment debtor shall pay 
into the court which issued such abstract or transcript by 
his warrant or check payable to said court the whole or 
such portion of the amount due on such claim of such 
judgment debtor; less 8ft lifftel:lflt ~ fa ~ at' stteft 
greater fleftisft ft5 is aHay/ea ~ stattlte ef ~ Uftitetl 
Stfttes, ef the elifflings ef the eeeter ewiflg By tfte eeemy, 
~ tttt& estHlty, eify-; HlHflieif3ality, ~ffltlftieipality, 
tiisRiet et' }3tthlie eSltl8ffttisfl ~ lfte jtlsgmeflt aestsr fer 
flts J3efSBfUH seyviees ft) stteft ptd:slie ee6y refttiepes M tlftY 
ftffte witfiifl aQ ~ fleft ~feeeeiflg tfte flIiflg ef stteft 
liestfliet 8t' tfliflsefi~t, as will satisfy in full or to the greatest 
extent the amount unpaid on said judgment and the 
balance thereof, if any, to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or 
transcript and affidavit shall pay a fee of two dollars and 
fifty cents ($2.50) to the person or agency with whom the 
same is filed. 

(c) Whenever a court receives any money hereunder, 
it shall pay as much thereof as is not exempt from 
execution under this code to the judgment creditor and 
the balance thereof, if any, to the judgment debtor. The 
procedure for determining the claim of exemption shall.~~ __ 

. ----governed by-th-e procedure set forth in Section 690.50 of 
this code and the court rendering the judgment shall be 
considered the levying officer for the purpose 6f that 
section. ' 

(d) In the event the moneys owing to a judgment 
debtor by any governmental agency mentioned in this 
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section are owing by reason of an award made in a 
condemnation proceeding brought by the governmental 
agency, such governmental agency may pay the amount of 
the award to the clerk of the court in which such 
condemnation proceeding was tried, and shall file 
therewith the abstract or transcript of judgment and the 
affidavit filed with it by the judgment creditor. Such 
payment into court shall constitute payment of the 
condemnation award within the meaning of Section 1251 
of this code. Upon such payment into court and the filing 
with the county clerk of such abstract or transcript of 
judgment and affidavit, the county clerk shall notify by 
mail, through their attorneys, if any, all parties interested 
in said award of the time and place at which the court 
which tried the condemnation proceeding will determine 
the conflicting claims to said award. At said time and place 
the court shall make such determination and order the 
distribution of the money held by the county clerk in 
accordance therewith. 

(e) The judgment creditor may state in the affidavit 
any fact or facts tending to establish the identity of the 
judgment debtor. No public officer Or employee shall be 
liable for failure to perform any duty imposed by this 
section unless sufficient information is furnished by the 
abstract or transcript together with the affidavit to enable 
him in the exercise of reasonable diligence to ascertain 
such identity therefrom and from the papers and records 
on file in the office in which he works. The word "office" 
as used herein does not include any branch or subordinate 
office located in a different city. 

(f) Ne tftiHg itt ~ s eeaeft !iftaIl 8t1tfterifle the fiIiftg ef 
ttft¥ &hsft'set eP transepitlt ftflti ttfHawlit agaiftSt ttftf wages, 
M ~ 8'1ling ~ lfle Cer;,refftBP, LieHt'eftB:Bt CeVertt81', 
Seefet~r ef SHtfe; CsftB*811er, TreftSttfef, &fttI. Attemey 
Ceftet'sl .. _un' n •• 

~ Any fees received by a state agency under this 
section shall be deposited td the credit of the fund from 
which payments were, or would be, made on account of a 
garnishment under this section. I"er the l'tIf'tI8se ef ~ 
l'Bt'8grlll'ft, 1'IIytfl(iH§ fretft the State Pa,< Hell 1t8vei'tiftg 
~ !iftaIl ~ 888m88 1'8ytfl8ftts fftIlEle frefft the fttfte etft 
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ef wftieft IftBfte)'S te ffiecl stteft flllytfteft~S wePe B'ltBsf"eHeli 
te 9IlttI revBI t'lftg fttH&. . 

(g) This section does not authorize the withholding of 
earnings of a public employee. The earnings of a public 
employee may be withheld only pursuant to Chapter 2.5 
(commencing with Section 723.010). 

+ftr #t ffi Mte e¥BM Mte IftBfteys BWtftg te It jttliglftBfi~ 
seatsp ~ ftfly ge ;sfH:-fftestal ageHey fft8HtisHea itt tftis 
seeRss Me fer. 'l/R,ges ef salary, Mte jtJaglfteftt sreailel' sftaH 
fft!Iit ttftaeF It seflafatoe eevet' ~ Mte time ef ftiHtg Mte 
a:ffiaavit wHft Mte gev8l'Hftl:efttal ageftey, itt 8ft 81WSlef)8 
Hlsrkea uPersBsal etrEi Ceflfiaeftti&l", ft eepy ef tfte­
affilill'lit IIftIi It ~JB~iee te Jttliglfteft~ DeB~Bf' lIS flFB'iilieli itt 
flafagFaflft -fl!t ef tft¥.! SttBai'ii9iBft, alial'essea te Mte 
jtlElglfteft~ aeB~ef ~ ftts t*Ilee ef eHlflIB)'lfteftt. 
~ :t:fte NeeBB te Jttagmeft~ Deetef sftall Be itt IG.~eittt 

Bela tyf3B; IIftIi itt Sttes~afteally Mte feHewiHg ~ 
~ Iftfty Be eft~itl.ea te ttie a etitittt elfefflfl8ftg yettI' 

stHery er wages freHt elfeettBBft. ~ IftftY see* Mte aaV'iee 
ef ftftY IlttBfney er ~ witfiift -lQ ~ freHt Mte Elate yettI' 

stHery er wages wePe leviea I:tfIBH; aelj-,'el' ftft affiall'tit te 
Mte eB\:H'f rensBfing Mte jttsglfteftt te elfelftflt stteft salary 6P 
wllges,as flFB riaea itt SeetiBft 699.89 ef Mte ~ ef Q¥i:I 
Preeealfl'e. 

Comment. Section 710 is amended to eliminate the use of the 
abstract of judgment procedure as a means of garnishing the 
wages or salary of a public employee. The earnings of such 
employees may be withheld pursuant to the Employees' 
Earnings Protection Law only. See Chapter 2.5 (commencing 
with Section 723.010). 'I 

I 
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CHAPTER 2.5. EMPLOYEES' EARNINGS 
PROTECTION LAW 

SEC. 12. Chapter 2.5 (commencing with Section 
723.010) is added to Title 9 of Part 2 of the Code of Civil 
Procedure, to read: 

CHAPTER 2.5. EMPLOYEES' EARNINGS 
PROTECfION LAw.· 

Article 1. 

Article 1. 

§ 723.010. Short title 

Definitionr 

DefinitioQs 
1 

723.010. This chapter shall be known and may be cited 
as the "Employees' Earnings Protection Law." 

§ 723.011. Definitions 

723.011. As used in this chapter:. I 

(a) "Earnings" means compensation payable by an 
employer to an employee for personal services performed 
by such employee whether denominated as wages, salary, 
commission, bonus, or otherwise. 

(b) "Employee" means an individual who performs 
services subject to the control of an employer as to both 
what shall be done and how it shall be done. 

(c) "Employer" means a person for whom an 
individual performs services as an employee. 

(d) "Judgment" includes a support order. 
(e) "Judgment creditor" means the person in favor of 

whom a judgment is rendered and includes his 
representative. As appUed to .. the state, '1udgrn~~ 

--creditor"-'means the specificstate agency seeking to 
collect a judgment or tax liability. 

(f) "Judgment debtor" means the person against whom 
a judgment is rendered. 

(g) "Person" includes an individual, a corporation, a 
partnership or oilier unincorporated association, and a 
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public entity. 
(h) "State Administrator" means the Director of 

Industrial Relations. 
Comment. Section 723.011 8tates definitions used in applying 

this chapter. This chapter deals only with the garnishment or 
withholding of earnings for services rendered in an 
employer-employee relationship. See Section 723.020. 
Subdivisions (b) and (c) are based on the common law 
requirements for such relationship. It should be noted that an 
employee may be given considerable discretion and still be an 
employee as long as his employer has the legal right to control 
both method and result. However, no attempt is made here to 
incorporate specific case law arising out of situations involvin~ 
problems and issues unrelated to the purposes and procedures· 
relevant in applying this chapter. "Employee" includes both 
private and public employees. See subdivision (g). See also 
Section 710. 

"Earnings" embraces all remuneration "whether 
denominated as wages, salary, commission, bonus, or 
otherwise." The infinite variety of forms which such 
compensation can take precludes a more precise statutory 
defmition. Accordingly, the State Administrator, who is 
authorized and directed to adopt "such rules and regulations as 
are reasonably necessary for the purpose ·of administering this 
chapter," will be required in some circumstances to provide 
rulings consistent with the statutory definition as to whether 
certain items are an employee's earnings and, if so, the earnings 
period to which such earnings are attributable. See Section 
723.151. One such item will probably be vacation credits or pay. 
Different employers will treat this form of compensation 
differently. Generally speaking, however, vacation pay should 
be subject to withholding only when paid, i.e., when the 
employee goes on vacation or terminates his employme\lt in 
circumstances where he has the right to be paid his accrued 
benefits. i 

Unlike the definition of "earnings" used in Title III of the 
federal Consumer Credit Protection Act of 1968, the term used 

--here does not include "periodic payments pursuant to a pension-­
or retirement program." Separate treatment is accorded such 
payments under Section 690.18. 

The Director of Industrial Relations is named in subdivision 
(h) as the State Administrator. He may, of course, delegate 
powers, dutiel, and responsibilities within the Department of 
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Industrial Relations in the manner which he deems most 
suitable. See GOVT. CODE § 7; LABOR CODE §§ 7, 55. 

Article 2. General Provisions 

Article 2. General Provisions 

§ 723.020. Exclusive procedure for withholding earnings 

723.020. The earnings of an employee shall not be 
required to be withheld for payment of a debt by means 
of any judicial procedure other than pursuant to the 
provisions of this chapter. 

Comment. Section 723.020 makes the Employees' Earnings 
Protection Law the exclusive judicial method of compelling an 
employer to withhold earnings. Attachment of earnings before 
judgment is abolished by subdivisions (b) and (c) of Section 
690.51h. For provisions relating to voluntary wage assignments, 
see Labor Code Section 300. For issuance of an earnings 
withholding order to enforce an order for support, see Section 
723.030, Civil Code Section 4701, and Welfare and Institutions 
Code Section 11489. This chapter has no effect on judgment 
collection procedures that do not involve·the withholding of an 
employee's earnings. See, e.g., Section 690.7 (bank and savings 
accounts) and Section 690.18 (retirement funds). See also 
Section 690.51h (paid earnings). As to garnishment of earnings 
of a person who is not an employee, see Section 690.6. However, 
where an employee's earnings are sought to be garnished, the 
creditor must comply with the provisions of this chapter. This 
rule applies to public entities as well as private persons. This 
chapter, for example, imposes significant limitations on the 
state's ability to garnish wages for tax delinquencies pursuant to 
its warrant and notice procedures. See Section 723.031. 

The Employees' Earnings Protection Law has no effect on 
matters that are preempted by the federal law, such as federal 
bankruptcy· proceedings-including proceedings under 
Chapter XIII of the Bankruptcy Act-and federal tax collection 
procedures. E.g., INT. REV. CODE of 1954, § 6334(c). Nor does 

..... __ .this....chapter apply to deductions which an employa....is.­
authorized by statute to make for such items as insurance 
premiums and payments to health, welfare, or pension plans. 
See, e.g., GOVT. CODE §§ 1158, 12420; LABOR CODE §§ 224, 300. 
Finally, this chapter does not affect the procedures for the 
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examii:~ t;on of a d.ebtor of the judgment debtor provided in 
Chapter 2 (Sections 717-723) of this part. See Comment to 
Section 723.156. 

§ 723.021. levy made by earning. withholding order 

723.021. A levy upon the earnings of a judgment debtor 
shall be made by an earnings withholding order, directed 
to his employer, in accordance with this chapter. 

§ 723.022. Employer'. duty to withhold; withholding period 

723.022. (a) As used in this section, "withholding 
period" means the period which commences on the fifth 
day after service of an earnings withholding order upon 
the employer and which continues until the first of the 
following dates: 

(1) The 125th day after the order was served. 
(2) The date of termination requested by the creditor 

or ordered by the court. 
(3) The date the employer has withheld the full amount 

specified in the order. 
(b) Except as otherwise provided by statute, an 

employer shall withhold the amounts required by an 
earnings Withholding order from all earnings of the 
employee payable for any pay period of such employee 
which ends during the withholding period. 

(c) Notwithstanding subdivision (b), an employer shall 
cease withholding pursuant to an earnings withholding 
order whenever he is served with a certified copy of a 
satisfaction of the judgment upon which the order is based. 

(d) An employer is not liable for any amounts withheld 
and paid over to a judgment creditor pursuant to an 
earnings withholding order prior to service upon the 
employer of a written notice of termination of such order 
or a certified copy of a satisfaction of the judgment upon 
which the order is based. 

(e) For the purposes of this section, service shaILb_~_ 
-'oeeiIied-complete on the date the paper served is actually 

first received at either the branch or office where the 
employee works or the office from which he is paid. 

Comment. Section 723.022 states the basic rules governing the 
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employer's duty to withhold pursuant k an earnings 
withholding order. 

Subdivision (b) requires the employer to withhold from all 
earnings of an employee payable for any pay period of such 
employee which ends during the "withholding period." See 
Section 723.151 (State Administrator authorized to adopt rules 
regarding the pay period to which commissions, bonuses, and 
the like are attributable). The "withholding period" is 
described in subdivision (a). It should be noted that only 
earnings for a pay period ending during the withholding period 
are subject to levy. Earnings for prior periods, even though still 
in the possession of the employer, are not subject to the order. 
An employer may not, however, defer or accelerate any 
payment of earnings to an employee with the intent to defeat 
or diminish the satisfaction of a judgment pursuant to this 
chapter. See Section 723.155. _ 

The withholding period generally commences five calendar 
days (not working or business days) after service of an earnings 
Withholding order is completed. Subdivision (e) makes clear 
that, for the purposes of this section, service is completed when 
the particular paper is actually received at the proper office. 
Compare Section 723.101. For example, if an order is served on 
Friday, the withholding period would commence on the 
follOWing Wednesday. See CODE Cry. PROC. ~ 12. The five-day 
delay affords the employer time to process the order within his 
organization, i.e., deliver the order to the employer's 
bookkeeper, make bookkeeping adjustments, and so on. The 
introductory clause to subdivision (b) recognizes certain 
exceptions to this general rule. An employer is not generally 
required to withhold pursuant to two orders at the same time; 
thus, a subsequent order will not be given effect. See Section 
723.023 (priority of orders) and Comment thereto. Moreover, 
withholding may be delayed beyond the normal five-day period 
where a prior assignment ot wages is in effect. However, this 

delay does not affect the date the withholding period 
terminates under sllbdivision (a)(l). See LABOR CODE 
~ 300 and Comment thereto. 

The \>'ithholding period does not end until the first of the 
events described in paragraphs (I) through (3) of subdivision 
(a) occurs; thus, the employer has a continuing dutY to 
withhold. 

Paragraph (1) provides a general expiration date 125 days 
-after-the-date-of service-;...thus; the employer will usually-be­
required to withhold for 120 days. 

Paragraph (2) reflects the fact that a creditor may voluntarily 
terminate an order or the court may order termination. See 
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Section 723.105. Of course, in some situations, the court will only 
modify the prior order, and the employer then must comply 
with the order as modified. 

Paragraph (3) requires the employer to stop withholding 
when he has withheld the full amount specified in the order. 

Again, it should be noted that there are certain exceptions to 
these rules. One of these is stated in subdivison (c) which 
requires the employer to stop withholding after he has been 
served with a certified copy of a satisfaction of the judgment 
upon which the order is based. See Section 723.101 (manner of 
service). The judgment creditor has an affirmative duty to so 
inform the employer of the satisfaction. See Section 723.027. 
Service of an order for the collection of state taxes suspends the . 
duty of an employer to withhold pursuant to a prior order 
(other than an order for support). See ;Section 723.031 (tax 
orders). However, this is only a suspension. After the tax order 
is satisfied, if the withholding period for the prior order has not 
ended and the duty to withhold has not ended under 
subdivision (c), the employer must again withhold pursuant to 
the prior order. Similarly, the duty to withhold is not terminated 
by the discharge or suspension of an employee and, if the 
employee is rehired or returns to work during the withholding 
period, the employer must resume withholPing pursuant to the 
order. Finally, the termination of certain types of 
order5--<>rders for the collection of state taxes and support 
orders-are governed by separate rules. See Sections 723.030 
(support orders); 723.031 (tax orders). ! 

Sometimes an order will be terminated or the judgment upon 
which it is based will be satisfied without the employer's prior 
knowledge. Subdivision (d) makes clear that an employer will 
not be subject to liability for having withheld and paid over 
amounts pursuant to an order prior to service of a written 
termination of the order or a certified copy of a satisfaction of 
judgment. The employee must look to the creditor for the 
recovery of amounts previously paid out. See Section 723.156 
(emplo),er entitled to rely on documents actually served). See 
also Section 723.105 (recovery from creditor of amounts 
received after order terminated). . 

___ .AIl. eamings. withholding.-1lrdeLmal1-. .$o . be_affected by 
. federal bankruptcy proceedings. ; I 

§ 723.023. 

723.023. 
chapter: 

Priority of orders generally 

(a) Except as otherwise provided in this 
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(1) An employer shall comply with the first 
withholding order served upon him. 

(2) If the employer is served with two or more orders 
on the same day, he shall comply with the order issued 
pursuant to the judgment first entered. If two or more 
orders served on the same day are also based on judgments 
entered upon the same day, the employer shall comply 
with whichever one of such orders he selects. 

(3) If an earnings withholding order is served during 
the period that an employer is required to comply with 
another earnings withholding order for the same 
judgment debtor, the employer shall not withhold 
earnings pursuant to the subsequent order. 

(b) For the purposes of this section, service of an 
earnings withholding order shall be deemed complete on 
the date it is actually first received at either the branch or 
office where the employee works or the office from which 
he is paid. 

Comment. Section 723.023 establishes the general rules 
governing priority of earnings withholding orders. Generally 
speaking, the first order served is given priority. Occasionally, 
two or more orders will be served on the same day. In this 
situation, the employer must comply with the order which was 
issued pursuant to the judgment first entered. The date of entry 
of judgment will be indicated on the face of the order. See 
Section 723.125. In rare instances, orders served the same day 
""ill also be based on judgments entered the same day. In this 
situation, the employer has complete discretion to choose the 
order with which he will comply. He must, of course, comply 
with one of these orders. For exceptions to these basic priority 
rules, see Sections 723.030 (support orders) and 723.031 (state 
taxes) and the Comments thereto. Unless the subsequent 
earnings withholding order is for state taxes or for support, an 
order is void if the employer receives the order while he is 
required to comply with another. 

It should be noted that, in some circumstances, the operation 
of an order may be suspended, but the duty to withhold is not 
terminated. See, e.g., Section 723.031 (tax order suspends 

----operation of prior-order) ;Labot~de Section 300 (susperiSiOn­
where prior assignment in effect). See also Comment to Section 
723.022. In such cases, as well as in cases where the subsequent 
order is not given effect, the employer is required to adY.ise the 
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creditor who has served the order that is suspended or not given 
effect of the reason for the employer's action. See Sections 
723.031(f) (3), 723.108, 723.127. 

An employer is generally entitled to rely upon what is served 
upon him. See Section 723.156 and Comment thereto. He is not' 
required to inquire as to whether or not a creditor has either 
obtained or served an order improperly. 

An earnings withholding order may be served either 
personally or by certified or registered mail. See Section 
723.101. In the latter case, should the employer refuse service 
(thus forcing the creditor to serve personally), Section 723.101 
makes clear that this action does not cause the creditor to lose 
his priority and outlines the rights of the various parties in such 
circumstances. i 

I 
§ 723.024. Employer" service charge for with'holding , 

723.024 Each time an employer makes a deduction 
from an employee's earnings pursuant to an earnings 
withholding order, he may make an additional deduction 
of one dollar ($1) and retain it as a charge for his services 
in complying with the earnings withholding order. 

Comment. Section 723.024 authorizes,. but does not require, 
an employer to deduct an additional dollar as a service charge 
each time he is required to withhold a portion of his employee's 
earnings pursuant to an earnings withholding order. For 
example, if the employee is paid weekly and an amount is 
\\ithheld each week pursuant to the earnings withholding 
order, the employer may deduct an additional service charge of 
one dollar each week. A similar one-dollar charge was formerly 
authorized under Civil Code Section 4701. A charge of $2.50 was 
authorized under Code of Civil Procedure Section 710 when 
earnings of a public employee were levied on under that 
section. However, there was no provision authorizing an 
employer to make a service charge in connection with wage 
garnishments generally. 

§ 723.025. Payment to judgment creditor 

----723.025.(il}The·· amoun'Creqmr"" C=e~d-tobe-Withheld 
pursuant to an earnings withholding order shall be paid to 
the person specified in the order within 15 days after each 
payment of earnings is made to the employee unless the 
employer elects to pay in regular monthly payments made 
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not later than the 15th day of each month. In the latter 
case, the initial monthly payment shall include all amounts 
required to be withheld hom the earnings of the 
employee during the preceding calendar month up to the 
close of the employee's pay period ending closest to the 
last day of that month, and thereafter each monthly 
payment shall include amounts withheld from the 
employee's earnings for services rendered in the interim 
up to the close of the employee's pay period ending closest 
to the last day of the preceding calendar month. 

(b) i\otwithstanding the provisions of subdivision (a), 
an employer is not required to pay over an amount 
withheld until the accumulated amount that has been­
withheld and not paid over equals or exceeds ten dollars 
(810) unless it appears that no additional money will be 
withheld from the employee's earnings pursuant to the 
particular earnings Withholding order. 

Comment. Section 723.025 specifies when the amounts 
withheld pursuant to an order must be paid over to the creditor. 
Generally, this must be done within 15 days.after the employee 
is paid the amount remaining after withholding. See subdivision 
(a) . Subdivision (a), however, permits the employer to elect to 
make monthly remittances, and subdivision (b) gives him 
another alternative where small amounts are being withheld. 

Regardless of when, or if, payment is required, the employer 
is required to send an employer's return to the judgment 
creditor. See Sections 723.108 and 723.127. 

§ 723.026. Judgment creditor to furnish receipt for payment 

723.026. Within 35 days after he receives any payment 
pursuant to an earnings withholding order, the jud~ent 
creditor shall send the judgment debtor a receipt for fuch 
payment by first-class mail. ! 

Comment. The receipt required by Section 723.026 not only 
provides the judgment debtor with a record of payments made 

-----onthe-judgmenrbut also enables the judgment debtor to 
determine whether his employer has paid the amount withheld 
from his earnings to the judgment creditor. 

§ 723.027. Creditor required to notify employer when judgment 
setisfied 
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723.027. If the judgment pursuant to which the 
earnings withholding order is issued is satisfied prior to the 
end of the withholding period provided in Section 723.022, 
the judgment creditor shall promptly file a satisfaction of 
judgment in the court which issued such order and shall 
send a certified copy of such satisfaction to the judgment 
debtor's employer. 

Comment. Section 723.027 requires the filing of a satisfaction 
of judgment and service of a copy thereof on the employer if the 
judgment is satisfied "prior to the end of the withholding 
period." In some cases, the employer will be aware of the 
satisfaction by virtue of having himself withheld the amount 
necessary to satisfy the judgment. See Section 723.022 (a) (3). In 
this case, Section 723.027 does not a51ply. However, the 
judgment may be satisfied by additional payments from the 
debtor or through other debt collection procedures instituted 
by the creditor. If this is the case, Section 723.027 applies, and 
the creditor has the duty to notify the employer promptly of the 
satisfaction by serving on him a certified copy of such 
satisfaction. As to the general duty of a creditor to furnish a 
debtor a satisfaction of judgment, see Section 675. As to manner 
of service, see Section 723.101. 

§ 723.028. Withholding order for co.ts and interest 

723.028. Subject to Section 723.109, after the amount 
stated as owing in the earnings withholding order is paid, 
the judgment creditor may apply for issuance of another 
earnings withholding order covering costs and interest 
that may have accrued since application for the prior 
order. 

Comment. Section 723.028 makes clear that a judgment 
creditor must apply for another earnings withholding order to 
recover costs and interest that accrue following the application 
for a prior order. To illustrate: A creditor obtains a judgment 
which his debtor does not pay. The creditor applies for and 
secures an earnings withholding order directed to the debtor's 
employer. The application and order require payment of.9nIy-

- --- tIiose-amounts-owing at the tinie of the application for this 
order. See Sections 723.121 (application for issuance of earnings 
withholding order) and 723.125 (content of earnings 
withholding order) . After the application for this order, further 
costs may, and interest on the judgment will, accrue. IT the 
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creditor w;snes to recover these amounts by wage garnishment, 
he must apply for another earnings withholding order, 
following the same procedure as before. This application and 
order is subject to the same general requirements as any other 
withholding order. It is not entitled to any priority over the 
orders of other creditors, and the creditor is required to comply 
with the waiting period prescribed by Section 723.109. 

§ 723.029. Lien created by service of earning, withhalding arder 

723.029. Service of an earnings withholding order 
I creates a lien upon the earnings required to be 
withheld pursuant to such order. Such lien shall continue 
for a period of one year from the date such earnings 
became payable. 

Camment. Section 723.029 is the counterpart of subdivision 
(c) of Section 688. Section 688 (c) provides that the levy under 
a writ of execution creates a lien on the property levied upon 
for a period of one year from the date of the issuance of the 
execution. Service of an earnings withholding order also 
constitutes a levy (see Section 723.021), but it is not a levy of a 
writ of execution. Therefore, a separate provision is required to 
regulate the existence, commencement, and duration of the 
lien. 

The purpose of Section 723.029 is to· protect the employer 
against stale claims and to give the levying creditor priority over 
competing claims by third parties where the priority questions 
are not already regulated by other provisions of this chapter. 
See Section 723.023; see also Labor Code Section 300. For 
example, if installments are not promptly paid, competing 
claims may arise under conflict-of-laws rules (see Sanders v. 
Annour Fertilizer Works, 292 U.S. 100 (1934)) or in supervening 
proceedings under the Bankruptcy Act (§ 67 (a) ) _ 

Since the lien is created upon periodic payments, the 
one-year period is measured from the date when each 
installment required to be withheld becomes payable. This rule 
is comparable to that provided for judgment liens for alimony 
and child support payments by Section 674.5 of the Code of Civil 
Procedure. 

_-Althoughthe...li.enis limitoo·-to·one year, it will not expire-if-, -
before the end of the one-year period, the levying creditor 
brings suit against the employer for the payment of the su,rns the 
creditor· claims should have been paid to him. See Boyle v. 
Hawkins, 71 Cal.2d 229, 455 P.2d 97, 78 Cal. Rptr_ 161 (1969). 
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§ 723.030. Orders for support 

723.030. (a) A "withholding order for support" is an 
earnings withholding order to enforce a court order for 
the support of any person. A withholding order for support 
shall be denoted as such on its face. 

(b) 1\ otwithstanding any other provision of this 
chapter: 

(1) The restrictions on earnings withholding contained 
in Section 723.050 do not apply to a withholding order for 
support. 

(2) An employer shall continue to withhold pursuant to 
a withholding order for support until it expires by its terms 
or the court orders its termination. 

(3) An employer who receives a withholding order for 
support shall withhold and pay over earnings of the 
employee pursuant to such order even though he is 
already required to comply with another earnings 
withholding order. 

(4) An employer shall withhold earnings of an 
employee pursuant to both a withholding order for 
support and another earnings .withholding order 
simultaneously. The amount to be withheld under the 
Withholding order for support shall be deducted first from 
the earnings of the employee; the amount to be withheld 
pursuant to the other withholding order shall then be 
computed, based on the earnings remaining after this 
deduction. 

Comment. Section 723.030 provides special rules for an 
earnings withholding order to enforce a court order for the 
support of any person, including a fonner spouse of the 
judgment debtor. An earnings withholding order for support is 
given a different effect than other withholding orders:! It is 
effective until terminated by the issuing court (it may, of 
course, be modified); it is unrestricted in amount; even when 
in effect, it does not necessarily preclude withholding on either 

... _y.priororsubsequent order. 
The amount specified in the earnings withholding order for 

support is always withheld first from the support obligor's 
earnings and paid over to the person specified in that order. 
However, a prior order remains in effect, and a judgment 
creditor may still obtain an earnings withholding order even 
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where there is already in effect a prior earnings withholding 
order for support. Thus, where there are two orders in 
effect-one for support and one for another obligation-the 
amount withheld for support is deducted from the employee's 
earnings first. The amount to be '" i thheld pursuant to the other 
order is then computed, based on the earnings remaining after 
this deduction. See Sections 723.031 and 723.050 and the 
Comments thereto. 

Paragraph (1) of subdivision (b) is consistent with prior law. 
Under prior law, the exemption for 50 percent of a person's 
earnings did not apply to a judgment based on a support 
obligation. Eg., Bruton v. Tearle, 7 Cal.2d 48, 57, 59 P.2d 953, 957 
(1936) (dictum); Rankins v. Rankins, 52 Cal. App.2d 231, 126 
P.2d 125 (1942). Compare WELF. & INST. CODE § 11489 as 
enacted by Cal. Stats. 1971, Ch. 578. Also, under prior law, the 
court had the power to make an equitable division of the 
debtor·s earnings between, for example, his first· wife and 
children and himself and his second family. See Rankins v. 
Rankins, supra. Paragraph (1) makes the exemption provided 
by Section 723.050 inapplicable. However, the exemption 
provided by Section 723.051 is not affected and is therefore 
applicable to an earnings withholding order for support. 
Paragraph (1) thus continues the substance of the prior case 
law. A determination that the exemption provided by Section 
723.051 applies has no effect on the support order upon which 
the earnings withholding order is based; application for 
modification of the original order for support must be made 
separately. See CIVIL CODE § 4801. See also Thomas v. Thomas, 
14 Cal.2d 355, 94 P.2d 810 (1939). Accordingly, the obligation 
imposed by the original support order will continue and 
amounts required to be paid under that order will accumulate 
until such amounts are paid or the order is modified. 

§ 723.031. Orden for .tate taxes 

723.031. (a) As used in this section: 
(1) "State" means the State of California and includes 

any officer, department, board, or agency thereof. 
______ (2)._ . "State tax liability: .means.aliability, including~¥-­

penalties and accrued interest and costs, for which the 
state would be authorized to issue (i) a warrant pursuant 
to Section 1785 of the Unemployment Insurance C~de, or 
Section 6776, 7881,9001,10111,16071,18906,26191,30341, 
or 32365 of the Revenue and Taxation Code or (ii) a notice 
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or order to withhold pursuant to Section 1755 of the 
Unemployment Insurance Code, or Section 6702, 7851, 
8952, 10051, 11451, 16101, 18807, 26132, 30311, or 32381 of 
the Revenue and Taxation Code. 

(b) A "withholding order for taxes" is one issued 
pursuant to this section and shall be denoted as such on its 
face. 

(c) A withholding order for taxes may be issued 
whether or not the state tax liability has been reduced to 
judgment. 

(d) A withholding order for taxes may only be issued 
where the existence of the state tax liability either appears· 
on the face of the taxpayer's return or has been 
determined in either an administrative or judicial 
proceeding in which the taxpayer had notice and an 
opportunity to be heard. No review of the taxpayer's tax 
liability shall be permitted in proceedings under this 
section. 

(e) Except as otherwise provided in this section, the 
provisions of this chapter shall apply to a withholding 
order for taxes and shall govern the procedures and 
proceedings concerning such order. . 

(f) The following special provisions apply to a 
withholding order for taxes: 

(1) The state may itself issue a withholding order for 
taxes to collect a state tax liability. The amount required 
to be withheld pursuant to an order issued under this 
paragraph shall be specified in the order and shall be not 
more than two times the maximum amount that is 
permitted to be withheld under Section 723.050. At the 
time of issuance, the state shall serve upon the taxpayer (i) 
a copy of the order and (ii) a notice informing the 
taxpayer of the effect of the order and his right to review 
and modification of such order. The taxpayer may apply in 
the manner provided in Section 723.105 to a court of 

---record in his county of residenceror a hearing to claimthe­
exemption provided by Section 723.051. No fee shall be 
charged for filing such application. After hearing, the 
court may modify the withholding order for~ taxes 
previously issued, but in no event shall the amount 
required to be withheld be less than that permitted to be 
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withheld under Section 723.050. 
(2) The state may, at any time, apply to a court of 

record in the county where the taxpayer was last known 
to reside for the issuance of a withholding order for taxes 
to collect a state tax liability. Such application shall include 
an affidavit stating that the state has served upon the 
taxpayer (i) a copy of the application and (ii) a notice 
informing the taxpayer of the purpose of the application 
and his right to appear with regard to such application. 
The court shall immediately set the matter for hearing and 
the court clerk shall notify the state and the taxpayer at 
least 10 days before the hearing of its time and place. Mter 
hearing, the court shall issue a withholding order for taxes 
which shall require the taxpayer's employer to withhold 
and pay over all earnings of the taxpayer other than that 
amount which the taxpayer proves is exempt under 
Section 723.051, but in no event shall the amount required 
to be withheld be less than that permitted to be withheld 
under Section 723.050. 

(3) Subject to paragraph (4), an employer who receives 
a withholding order for taxes shall withhold and pay over 
earnings of the employee pursuant to such order and shall 
cease to withhold earnings pursuant to any prior order 
except a withholding order for support. When an 
employer is required to cease Withholding earnings 
pursuant to a prior order, he shall notify the judgment 
creditor who obtained the prior order that a supervening 
withholding order for taxes is in effect. 

(4) An employer shall not withhold earnings of an . 
employee pursuant to a withholding order for taxes if a 
prior withholding order for taxes is in effect. 

(5) An employer shall continue to withhold pursuant to 
a withholding order for taxes until the amount specified in 
the order has been paid in full. 

@ No method of collection of an unpaid tax liability 
--rrorrnhe earnings ofaneiriployee may be used by the 

state, except as provided in this chapter. 
Comment. Section 723.031 provides special rules governing 

earnings withholding orders for the collection of certain state 
taxes. As to taxes not within the scope of Section 723.031, the tax 
obligation must b", reduced to judgment, and the taxing 
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authorilY may then obtain an earnings withholding order like 
any other creditor and such order is treated the same as any 

_other earnings withholcliTIg order. 
Tax liabilities within scope of Section 723.031. Section 723.031 

applies to those tax liabilities for which a warrant may be issued 
pursuant to Section 1785 of the Unemployment Insurance Code 
(unemployment compensation contribution) or Section 6776 
(sales and use taxes), 7881 (vehicle fuel license tax), 9001 (use 
fuel tax), 10111 (motor transportation tax), 16071 (gift tax), 
18906 (personal income tax), 26191 (bank and corporation 
taxes), 30341 (cigarette tax), or 32365 (alcoholic beverage tax) 
of the Revenue and Taxation Code or for which a notice or 
order to withhold may be given pursuant to Section 1755 of the 
Unemployment Insurance Code (unemployment 
compensation contributions) or Section 6702 (sales and use tax) , 
7851 (vehicle fuel license tax), 8952 (use fuel tax), 10051 (motor 
transportation tax), 11451 (private car tax), 16101 (gift tax), 
18807 (personal income tax), 26132 (bank and corporation 
taxes), 30311 (cigarette tax), or 32381 (alcoholic beverage tax) 
of the Revenue and Taxation Code. 

Procedure for issuance of order. Special procedures for issuing 
withholding orders for taxes are provided in Section 723.031. 
The state taxing authority may either issue a withholding order 
for taxes directly without application to the court or may apply 
to the proper court for a withholding order. Under the first 
procedure, the order may require the employer to withhold not 
more than twice the amount permitted to be withheld pursuant 
to Section 723.050. However, the taxpayer may apply to the 
appropriate court and secure a reduction of the amount 
required to be withheld upon proof that these earnings are 
essential for support. Under the second procedure, the taxing 
authority can obtain an order, after court hearing, that requires 
the employer to withhold all of the employee's earnings in 
excess of the amount essential for the support of the taxpayer 
and his family: This latter grant of authority is not intended as 
a directive that such authority be used generally. This extreme 
remedy could be harsh in its application and should be used 
sparingly. Regardless of which procedure is followed, the state 

~~taxing authorityjs~ntit1ed to a withholding order in an amounDlI.tL-_ 
not less than the amount permitted to be withheld under 
Section 723.050 even though there is a court hearing on the 
employee's claim that his earnings are essential for support. 

Subdivision (d) makes clear that, regardless of 'which 
procedure is followed, no withholding order for taxes may be 



1tP9' 
'R+- CAUFORNIA LAW REVISION COMMISSION 

issued unless the state tax liability either appears on the face of 
the taxpayer's tax return or has been detennined in either an 
administrative or judicial proceeding in which the taxpayer had 
notice and an opportunity to be heard concerning such liability. 
However, no review of the taxpayer's tax liability is pennitted 
in proceedings under this section. 

Few state tax liabilities are reduced to judgment. Subdivision 
(c) recognizes this and permits continuation of the present 
practice. 

Form of order, The withholding order for taxes must be 
denoted as such on its face. The form of the order must comply 
with rules of the Judicial Council. See Section 723.126. 

Priority, A withholding order for taxes takes priority over any 
prior order except one for support or another withholding order 
for taxes, As indicated in the Comment' to Section 723.030, a 
support order always takes priority over any other order. Thus, 
where a support order is in effect and a subsequent tax order 
is received, the employer will continue to withhold for support, 
and the amount withheld pursuant to the tax order will be 
dependent upon the amount of earnings left after subtracting 
the amount withheld pursuant to the support order. Similarly, 
where a tax order is in effect and a support order is served, the 
support order again takes priority. The employer will withhold 
pursuant to the support order first, and the amount withheld 
pursuant to the tax order will be dependent upon the amount 
of earnings left after subtracting the amount withheld pursuant 
to the support order. See the Comments to Sections 723.030 and 
723.050. However, where the prior order is for the collection of 
a debt other than for taxes or support, the tax order displaces 
the prior order, and the employer must withhold only pursuant 
to the tax order until the tax debt is completely paid. If the 
earnings withholding order for taxes is satisfied during the 
Withholding period of the prior order (Section 723.022), the 
employer must then again withhold pursuant to the prior order. 
Where there is a prior tax order in effect, the second tax order 
is void; the employer may not withhold pursuant to the second 
order and must promptly notify the agency which issued or 
obtained the second order of the reason for his action. See 

-----Section-723,H18>.-. ---~--------. 
Procedure provided exclusive. The procedure for withholding 

earningsfor the collection of state tax liability provided in the 
Employees' Earnings Protection Law is exclusive. The 
authorization, for example, to direct orders to third persons who 
owe the taxpayer money found in Section 18807 (personal 
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income tax) and Section 26132 (bank and corporation tax) of 
the Revenue and Taxation Code is limited by Section 723.031. 
Subdivision (g) of Section 723.031 makes this clear. Section 
723.031 deals, however, only with orders for the collection of 
certain state taxes. The collection of federal taxes is 
accomplished pursuant to federal law and cannot be limited by 
state law. See INT. REV. CODE of 1954, §l.334(c). As to state and 
local taxes not wi thin the scope of Section 723.031, the tax 
liability is treated the same as any other obligation. See 
discussion supra. 

Article 3. Restrictions on Earnings Withholding 

Article 3. Restrictions on Earnings Withholding 
: 

§ 723.050. Maximum amount of earnings th~t may be withheld 

723.050. (a) As used in this section, "nonexempt 
earnings" for any workweek means the earnings of the 
judgment debtor for that workweek less the sum of all the 
following: 

(1) An amount equal to the amount that would be 
withheld for federal income tax purposes from the same 
amount of earnings of a single person who claims one 
exemption. 

(2) An amount determined by the state Administrator 
which is representative of the amount that would be 
withheld for federal social security tax purposes from such 
amount of earnings. 

(3) An amount determined by the State Administrator 
which is representative of the amount that would be 
withheld for state disability insurance taxes from such 
amount of earnings. 

(4) An amount equal to the amount that would be 
withheld for state income tax purposes from the same 
amount of earnings of a single person who claims one 
exemption. 

(5) An amount equal to 30 times the federal minimum 
... -- hourly wage -prescribed by-Section 6(a) (1) of the--Fmr­

Labor Standards Act of 1938 in effect at the time the 
earnings are payable. 

(b) Except as otherwise provided in Sections 723.030, 



'1'11 
'i'ffl' CAUFORSIA LAW REVISION COMMISSION 

723.0::'.1, and 723.106, the maximum amount of the earnings 
of a judgment debtor in any workweek which can be 
withheld pursuant to this chapter is 25 percent of his 
nonexempt earnings. If the amount computed under this 
subdivision is not a multiple of one dollar ($1), fractional 
amounts less than one-half dollar ($0.50) shall be 
disregarded and fractional amounts of one-half dollar 
($0.50) or more shall be rounded upward to the next 
higher whole dollar. If the total amount,withheld is less (to b0 
than five dollars (S5), nothing shall be withheld. '---. 

(c) The State Administrator shall prescribe by 
regulation the method of computing the amount to be 
withheld in the case of earnings for any pay period other 
than a week, which method shall be substantially 
equivalent in effect to that prescribed in subdivision (b). 

(d) The State Administrator shall prepare withholding 
tables for determining the amount to be withheld from the 
earnings of employees for representative pay periods. The 
tables may prescribe the amounts to be withheld 
according to reasonable earnings .brackets. The tables 
prepared by the State Administrator pursuant to this 
subdivision shall be used to determine the amount to be 
withheld in all cases where the tables permit computation 
of the amount to be withheld. 

Comment. Section 723.050 provides the standard exemption 
applicable to all earnings withholding orders other than orders 
for support, certain orders for taxes, and orders based on 
multiple sources of earnings. See Sections 723.030 (support); 
723.031 (taxes); 723.106 (multiple sources of earnings). See also 
Section 723.051 (exemption obtained by special hardship 
showing). 

Section 723.050 reflects policies similar to those underlying 
Sections 302 and 303 of the federal Consumer Credit Protection 
Act. Thus, in determining the amount of the debtor's earnings 
subject to garnishment, under both this section and the federal 
law, certain basic amounts withheld pursuant to law are first 

.. __ deducted. However. Iederallaw...requires.the deduction. aLall­
amounts actually "required by law to be withheld." For 
example, the amount actually withheld for federal income tax 
purposes from the debtor·s earnings is deducted in deteinUning 
his earnings subject to garnishment ("disposable earhlngs"). 
Thus, a debtor claiming a greater number of exemptions will 
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have less withheld and therefore more sul:;; .. ~·t to garnishment. 
This produces the anomalous situation that a debtor with a large 
family and greater needs may have more earnings garnished 
than a single debtor with the same gross income and with more 
limited needs. Moreover, the federal statute does not elaborate 
upon what are considered to be "amounts required by law to be 
withheld." To alleviate these problems, Section 723.050 either 
specifies precisely the amounts to be deducted in determining 
the portion of the debtor's earnings which are subject to 
garnishment ("nonexempt earnings") or directs the State 
Administrator to fix such specific deductions. These items are 
related to the types of deductions made under federal law; i.e., 
they are based on the amounts withheld for federal and state 
income taxes, social security, and state disability insurance. See 
paragraphs (1)-(4) of subdivision (a). However, the amount. 
deducted to determine nonexempt earnings is fixed according 
to a formula and is not necessarily the amount actually deducted 
from the debtor's earnings. One of the major benefits of this 
scheme is that it permits tables to be prepared which indicate 
the exact amount to be withheld from any given amount of 
earnings. Subdivision (d) directs the State Administrator to 
prepare tables which will be distributed to every employer 
required to withhold earnings. See. Section 723.107. An 
employer therefore generally need not make any computations 
but will simply withhold pursuant to an earnings withholding 
order the amount listed in the tables provided him. 

Both the federal scheme and Section 723.050 make some 
provisions for the effect of inflation. The federal statute, 
however, merely provides a floor based on the federal 
minimum wage. That is, the federal statute does not pennit the 
creditor to reduce the debtor's weekly disposable earnings 
below an amount equal to 30 times the federal minimum wage. 
As the federal minim urn wage is increased, this floor is 
increased accordingly. (Under the current federal law, if a 
debtor's disposable earnings are less than $48 per weeltc, no 
garnishment is permitted; if his disposable earnings', are 
between $48 and $64, all his disposable earnings above $48 are 
subject to garnishment; if his disposable earnings are more than 

~
$64 ~ week, 25 p~rcent of.his disposable e~ings are subject~to __ 

.. arm ent:,-This floor IS not an exemption excluded from 
every debtor's earnings. In contrast, paragraph (5) of 
subdivision (a) provides a basic minimum exemption that is 
always deducted in determining nonexempt earnings. 

Where an earnings withholding order for support is in effect, 
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the amount withheld pursuant to such order is deducted from 
the earnings of the employee before computing the amount to 
be withheld pursuant to any other order. See Sections 723.030 
and 723.031 and Comments thereto. Suppose, for example, that 
an employee's earnings are $150 and a withholding order for 
support is in effect which requires $40 to be withheld. In 
determining the maximum amount which may be withheld 
pursuant to another earnings withholding order, the debtor is 
treated as having $110 of earnings. The employer should refer 
to the appropriate withholding table and determine how much 
is to be withheld from $110 of earnings and withhold that 
amount under the ordinary withholding order. See 
Recommendation Relating to Attachment, Garnishment, and 
Exemptions From Execution: Employees' Earnings Protection 
Law, 10 CAL. L. REVISION COMM'N REPqRTS 701, 700 (1971). 

I 
§ 723.051. Amount. essential for family .upp~rt exempt -, 

723.051. The portion of his earnings which a judgment 
debtor proves is essential for the support of himself or his 
family is exempt from levy under this chapter. This 
standard recognizes that the exemption provided by 
Section 723.050 should be adequate. except in rare and 
unusual cases. Neither the judgment debtor's accustomed 
standard of living nor a standard of living "appropriate to 
his station in life" is the criterion for measuring the 
debtor's claim for exemption under this section. , 

Comment. Section 723.051 is based on the exemption formerly 
provided by subdivision (c) of Section 690.6. However, the 
standard for the exemption provided here is more restrictive 
than former subdivision (c) of Section 690.6 ("essential for 
support" as compared to "necessary for the use"). This strict 
standard recognizes that the liberal exemption provided by 
Section 723.050 should be adequate except in extremely rare 
and unusual cases. This section is not intended to be used for the 
maintenanc'e of a life style appropriate to the debtor's station in 
life or an accustomed standard while the debtor owes money on 
unsatisfied judgments against him. . 

Former subdivision (c) of Section 690.6 prevented the debtor 
- --from c1aiming tlie-support exemption if the debt sought to"'beC=-­

collected was: 
(1) Incurred by the debtor, his wife, or his family for the 

common necessaries of life. 
(2) Incurred for personal services rendered by any 
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employee or former employee of the debtor. 
In actual operation, the effect of the "common necessaries" 

rule in California was to decide the question whether 
competing creditors could r~ach a debtor's earnings neither 
from the debtor's point of view (the needs of the debtor's 
dependents were ignored) nor from the creditor's viewpoint 
(no consideration was given to whether the creditor was careful 
to advance credit to the debtor only after ascertaining that his 
credit worthiness showed an ability to payor whether the 
creditor provided the debtor with quality goods or services). 
Rather, the claims of competing creditors for earnings could be 
decided on the technical, and usually irrelevant, issue of what 
was a "common necessary of life." See, e.g., Los Angeles Finance 
Co. v. Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (Sup. CC 
L.A., App. Dep't. 1952). The "common necessary" exception 
has accordingly been eliminated. 

The exception which pennitted a creditor who was a former 
employee of the debtor to take a portion of the debtor's wages 
even though the debtor could show the money was necessary 
for the support of his family has also been eliminated. This 
exception was largely irrelevant to the low income debtor, for 
such a debtor has no employees, and there is no indication that 
this provision was actually used by creditors. 

Article 4. Procedure for Issuance of Earnings Withholding 
Orders 

Article 4. Procedure for Issuance of 
Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and 
procedure ; 

723.100. The Judicial Council may provide by rulel not 
inconsistent with this chapter, for practices and 
procedures in proceedings under this chapter . 

. ___ Comment._.Art:i.cle. 4 out1inesgenerally the procedure for 
issuance and review of an earnings withholding order; however, 
Section 723.100 authorizes the Judicial Council to provide by 
rule for such special practices and procedures which it believes 
necessary or desirable for judicial proceedings under this 
chapter. 



'/15" 
't86- CALIFORNIA LAW REVISION COMMISSION 

§ 723.101. . Service; recovery of costs 

723.101. (a) Service under this chapter shall be by 
personal delivery or by registered or certified mail, 
postage prepaid with return receipt requested. When 
service is made by mail, service is completed at the time 
the return receipt is executed by the recipient or his 
representative. 

(b) Notwithstanding Section 1032.6, except as provided 
in subdivision (c), a judgment creditor is not entitled to 
the costs of service under this chapter which exceed the 
cost of service by certified mail with return receipt 
requested. 

(c) If the employer of the judgment debtor refuses to 
accept service by registered or certified mail, the cost of 
service by personal delivery may be recovered from the 
judgment debtor. 

(d) Where the employer of the judgment debtor 
refuses to accept service by mail of an earnings 
withholding order and the judgment creditor 
subsequently serves such order by personal delivery and 
his order is denied effect because an intervening order has 
been given effect, upon application of the judgment 
creditor, the court which issued the judgment creditor his 
original earnings withholding order shall make a special 
order directed to the employer to cease withholding 
under the intervening order and to comply with the 
original order. In these circumstances, for the purposes of 
Section 723.022, service of the original order shall be 
deemed complete on the date of service of the special 
order directing the employer to comply with the original 
order, 

Comment. Subdivision (a) of Section 723.101 specifies the 
means by which service must be accomplished under this 
chapter. Ai though personal service is authorized, it is 

---anticipated that-the convenience and economy of service-by-· 
mail will result in the overwhelming use of this method. In any 
event, subdivisions (b) and (c) make clear that, regardless of 
which means is actually used, the recovery of the costs of service 
is limited to the cost of service by certified mail with return 
receipt requested unless this form of service is first refuSed by 
the person being served. Only in such circumstances may the 
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cost of personal delivery be recovered. See subdivision (c). 
Subdivision (d) provides certain special rules for problems 

which can arise where mail service has been refused. For 
example, suppose creditor A mails an earnings withholding 
order to his debtor's employer and the employer refuses to 
accept such mail. Creditor A then serves his order by personal 
delivery but, in the meantime, creditor B has served an order 
requiring the withholding of the wages of the same debtor and 
B's order has gone into effect. It would be unfair to A to deny 
him his priority because of the employer's refusal. Accordingly, 
subdivision (d) permits A to apply to the court which issued A $ 

original earnings withholding order for an order to the" 
employer directing him to stop withholding pursuant to B's 
order and to give effect to A s earnings Withholding order. So 
that A may have the benefit of a full 120-day withholding period, 
A's earnings withholding order is deemed to have been served 
on the date of service of the special court order made pursuant 
to subdivision (d). It should be noted that subdivision (d) only 
preserves the priority which A would have had if the employer 
had accepted the mail service. Thus, where the intervening 
order is a withholding order for taxes, A is not entitled to 
displace the taxing agency. See Section ·723.031. The remedy 
provided by subdivision (d) is exclusive. A is not entitled to 
recover amounts previously paid to B from either B or the 
employer, and A s order is not given retroactive effect. 

§ 723.102. Application for issuance of earnings withholding order 

723.102. A judgment creditor may apply for the 
( " issuance of an earnings withholding order by 
filing an application, in the form prescribed by the Judicial 
Council, with the clerk of the court which entered the 
judgment pursuant to which the earnings withholding 
order is sought. 

Comment. Section 723.102 requires a judgment creditor to 
apply for an earnings withholding order to the court which 
granted hinl the judgment. For the required content of the 

__ application.- Jee .. _Section __ 323.121. For special provisions_ 
regarding the issuance of a withholding order for taxes, see 
Section 723.031. 

§ 723.103. 

723.100. 
Notice to judgment debtor 

(a) At the tinle of filing an application for 
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issuance of an earnings withholding order, the judgment 
creditor shall mail the following to the judgment debtor: 

(1) A copy of the application for the earnings 
withholding order. 

(2) A notice of the application. 
(b) The papers specified in subdivision (a) shall be 

mailed to the judgment debtor at his last known residence 
address or, if no such address is known to the judgment 
creditor, such papers may be mailed to the judgment 
debtor in an envelope marked "Personal-Important 
Documents" addressed to him at his place of employment. 

(c\ The failure of the judgment debtor to receive the 
papers specified in subdivision (a) does not affect the 
validity of a properly issued earnings withholding order. 

Comment. Section 723.103 is designed to give the judgment 
debtor notice of the imminence of an earnings withholding 
order so that he will be able to attack the order or assert any 
facts which may affect the amount of the order as soon as 
conveniently possible. For requirements for the application for 
an order and the notice of appJica tion, see Sections 723.121 and 
723.122. 

If the judgment creditor fails to comply with this section, he 
may be subject to the ordinary sanctions for abuse of process 
and contempt, and any order issued may be subject to attack on 
grounds of intrinsic fraud. However, subdivision (c) makes 
clear that, even though the judgment debtor fails to receive the 
notice and forms, the validity of the earnings Withholding order 
is not affected. 

§ 723.1~. Issuance of earnings withholding order 

723.104. Upon application of a judgment creditor, the 
court clerk shall promptly issue an earnings withholding 
order in the form prescribed by Section 723.125. 

Comment. Section 723.104 makes clear that an earnings 
withholding order shall be promptly issued on the ex parte 
application of a judgment creditor. The debtor may request a 
hearing pursuant to Section 723.105, have such order modified 

-·or terminated,and even recover from the creditor am(l\iii~ 
withheld and paid over pursuant to such order; but this does not 
affect the initial issuance of the order. 

§ 723.105. Hearing on application 01 judgment debtor; court order 
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after hearing; recovery of amount. already withheld and 
paid over 

723.105. (a) A judgment debtor may apply for a 
hearing to claim an exemption under this chapter if: 

(1) :\"0 prior hearing has been held with respect to the 
earnings Withholding order; or 

(2) There has been a material change in circumstances 
since the time of the last prior hearing on the earnings 
withholding order. 

(b) Application for a hearing shall be made by ruing an 
original and one copy of (1) the judgment debtor's 
application for hearing and (2) if he claims the exemption . 
provided by Section 723.051, his financial statement. 

(c) The hearing shall be held within 15 days after the 
date the application is rued. The court clerk shall notify the 
judgment debtor and the judgment creditor at least 10 
days before the hearing of its time and place and shall 
include with the notice to the judgment creditor a copy of 
the application for hearing and the financial statement, if 
any. 

(d) If, after hearing, the court orders that the earnings 
withholding order be modified or terminated, the clerk 
shall promptly send a copy of the modified earnings 
withholding order to the employer of the judgment debtor 
or notify the employer in writing that the earnings 
withholding order has been tenninated. The court may 
order that the earnings withholding order be terminated 
as of a date which precedes the date of hearing. 

(e) Except as prOvided in Section 723.106, if the 
earnings withholding order is terminated by the court, 
unless the court otherwise orders or unless there is a 
material change of circumstances since the time of the last 
prior hearing on the earnings withholding order, the 
judgment creditor may not apply for another earnings 

__ .. withholdin~order directed to the same employer with­
respect to the same judgment debtor for a period of 125 
days follOwing the date of service of the earnings 
withholding order. 

(f) If an employer has withheld and paid over amounts 
pursuant to an earnings withholding order after tl>.e date 
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of termination of such order but prior to the receipt of 
notice of its termination, the judgment debtor may 
recover such amounts only from the judgment creditor. If 
the employer has withheld amounts pursuant to an 
earnings withholding order after termination of the order 
but has not paid over such amounts to the judgment 
creditor, the employer shall pay over such amounts to the 
judgement debtor. 

Comment. Section 723.105 outlines generally the procedure 
for the hearing of a debtor's claims in opposition to withholding 
his earnings pursuant to an earnings withholding order. Section 
690.50 is not applicable. I 

A debtor is not limited as to when he m~y apply for a hearing; 
however, unless there has been a material change in either his 
income or his needs, he may apply only once during the period 
the order is in effect. See subdivision (a). A similar limitation 
applies to a judgment creditor who may not apply for the 
issuance of an earnings withholding order directed to the same 
employer for the same debtor for 125 days following the date of 
service of a prior terminated order except in connection with 
a multiple employment or unless the court orders otherwise or 
there is a material change in circumstances. See subdivision (e). 

An application is made by the debtor by. filing an original and 
one copy of his application and, if necessary, his financial 
statement. Subdivision (b). For the form of these documents, 
see Sections 723.123 and 723.124. Upon receipt of these 
documents, the matter is set for a prompt hearing and the clerk 
is required to send the copies of the application and financial 
statement to the creditor and notice of the hearing to both 
parties. See subdivision (c). 

Mter hearing, the court may order that the earnings 
withholding order be modified or even terminated. The date 
fixed for termination of the order may precede the date of the 
hearing. See subdivision (d). Where the date of termination is 
made retroactive, an employer may have already withheld and 
paid over pursuant to the earnings withholding order prior to 

. _.xeceipt of-notice of termination.-Subdivision (d) of Section--
723.022 makes clear that the employer is not liable to the debtor 
for such amounts, and subdivision (f) of this section authorizes 
the debtor to recover such amounts from his creditor. Where 
amounts have been withheld but not yet paid over to the 
creditor, the employer is required to pay those amounts to the 
employee-judgment debtor. See subdivision (f). 
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§ 723.106. Multiple sources of earnings 
723.106. (a) As used in this section, "earnings" 

includes all compefl~ation (whether denominated as 
wages, salary, commission, bonus, tips, or otherwise) for 
personal services performed by an employee, whether 
paid or payable by the employer or by any other person. 

(b) \Vhere a judgment debtor has earnings from more 
than one source, an earnings withholding order may be 
issued based on the debtor's total earnings but directed to 
one employer. 

(c) An employer shall not be required to withhold 
pursuant to this section an amount in excess of the lesser 
of either of the following: 

(I) The amount of earnings payable to the judgment 
debtor by the emplojer after deducting all amounts 
required to be withheld by law or by any contract which 
is not rcvocablc by thc employee or at his instan(:e. 

(2) An amount equal to that which would be permitted 
to be withheld if the total earnings of the debtor from all 
sources were used in computing the amount that is 
permitted to be withheld under Section 723.050. 

(d) A judgment creditor may, at any time, request a 
hearing to prove that the judgmen~ debtor receives 
e,lrnings from more than one source and that the 
judgment creditor should be granted an order requiring 
one employer to withhold a greater amount from the 
earnings payable by that employer than he would have to 
withhold were he the judgment debtor's only source of 
earnings. The request shall set out the facts on which the 
judgment creditor's claim is based. The request shall be 
made to the court to which application is made for the 
earnings withholding order. 

(e) The court shall set the matter for hearing after 
receiving the written request together with an affidavit 
stating that the judgment creditor has served a copy of the 
request for hearing in the manner provided in Sedion 
723.101. The court clerk shall notify the judgment debtor 
and the judgment creditor at least 10 days before I he 
hearing of its time and place. 
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(f) The judgment creditor has the burden of proof on 
the issue of his right to have a greater amount withheld by 
one employer pursuant to this section. If the court finds 
that the judgment creditor is entitled to an order requiring 
an employer to withhold a greater amount from the 
judgment debtor's earnings than the employer would 
have had to wi~hhold were he the judgment debtor's only 
source of earnmgs, the court shall make an appropriate 
order. 

(g). The ~caring provided by this section may be 
combmed WIth a heanng under Section 723.105. If an 
earnings .withh?lding order has previously been issued 
under thIs sectIon, the court, after hearing held at the 
requ.est of either t~e judgment debtor or the judgment 
credItor, may modify the prior order, and the clerk shall 
promptly send a copy of the revised order to the employer 
of the judgment debtor. 

Comment. Section 723.106 affords a creditor an opportunity to 
require an employer to withhold more than he would otherwise 
withhold by a showing that the debtor has a greater source of 
earrmgs than that one employer. This can occur both where the 
debtor has two or more employers and where he is receiving 
"eamings," such as tips which are included under this section 
as earnings for the purpose of computing the amount of 
earnings which may be garnished. It should be noted that the 
term "earnings" used here is still limited to compensation for 
services rendered by an employee, i.e., an employee-employer 
relationship is involved, even though the compensation for the 
work performed may not come directly from the employer. 
Where there are two employers, the creditor may, of course, 
apply for separate withholding orders directed to each; 
however, there may be advantages for both the creditor and 
debtor in having oniy one of these two employers withhold the 
total amount garnishable from the debtor's combined earnings 
from both employers. 

Subdivision {c) provides limitations on the amounts required 
to be withheld under this section. Paragraph (1) makes clear 
that an employer is never required to withhold more than the 

-basic -nel- pay -of -theemployee,--i.~."'the amount of ~­
payable to the judgment debtor by the employer after 
deducting all amounts required to be withheld by law or by any 
contract which is not revocable by the employee or at his 
instance." Paragraph (2) carries out the policy of Section 
723.050 with regard to the debtor's total earnings. 
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Although subdivision (d) permits a creditor to request a 
hearing under this section "at any time," after the matter has 
been heard once a second hearing should not be required unless 
and un til there has been a change in circumstances that 
warrants reconsideration of the issues. 

Occasionally, in the multiple employment situation, only one 
employer will be withholding pursuant to an order based on the 
combined earnings of a debtor and a second employer will be 
served with an earnings withholding order by a second 
creditor-both of the latter being unaware of the prior order. 
In such circumstances, it is up to the debtor to claim relief from 
the second order pursuant to Section 723.105. It should be noted 
in this regard that Section 723.105 authorizes the court to 
terminate the second order retroactively, and the debtor may' 
recover amounts already paid over to th~ second creditor. 

i 

§ 723.107. Transmittal of order and information to employer 

723.107. (a) The earnings withholding order, together 
with the form for an employer's return, shall be served 
upon the designated employer by the judgment creditor. 

(b) At the time he makes service pursuant to 
subdivision (a), the judgment creditor shall provide the 
employer with a copy of the informational pamphlet and 
the withholding tables published by the State 
Administrator. \ 

(c) The State Administrator may promulgate rules and . 
regulations permitting waiver of or variances from the 
requirements of subdivision (b). 

(d) An order not served upon the employer within 45 
days after its date of issuance is void. 

Comment. Section 723.107 prescribes what must be served 
upon the employer by the judgment creditor and when such 
service must be accomplished to be effective. The form for the 
employer's return is prescribed in Section 723.127. See also 
Section 723.128 (informational pamphlet and withholding 
tables). 

-----§-m;11l8.- employer"'s"re-tu"rn.·~-------r---------

723.108. Any employer who is served with an earnings 
withholding order shall complete the employer's return 
on the form provided by the judgment creditor and shall 
mail it to the judgment creditor within 15 d9.ys from the 



CALIFORKlA LAW REVISION COMMISSION 

date of service. 
Comment. Section 723.108 directs every employer to fill out 

anc.l mail an employer's return to every judgment creditor who 
serves an earnings \\ithholdirig order. Such a return must be 
made even though the order is not given effect. See Comment 
to Section 723.023. For the form of the return, see Section 
723.127. 

§ 723.109. limitation on obtaining additional earnings withholding 
orders 

723.109. If an employer withholds earnings pursuant to 
an earnings withholding order, the judgment creditor who 
obtained such Withholding order may not serve another 
Withholding order on the same employer requiring him to 
withhold earnings of the same employee during the 10 
days following the expiration of the prior earnings 
withholding order. 

Comment. Section 723.109 precludes a creditor who has 
obtained an earnings withholding order which has gone into 
effect from serving another order during the lO-day period 
following the expiration of his prior order. The purpose of this 
limitation is to give other creditors a lO-day period during which 
they can serve their earnings withholding orders while the 
original creditor is precluded from competiog with them. The 
original creditor may apply for the second earnings withholding 
order either before or after his prior order expires. But service 
of the second order while the original order is in effect will be 
ineffective under Section 723.023, and service during the 100day 
period following expiration of the original order is prohibited by 
Section 723.109. Even though a creditor violates the IO-day 
moratorium period, the employer may act pursuant to what has 
been served upon him. See Section 723.156. Of course, after the 
expiration of the 100day period, the original creditor is treated 
like any other creditor. 

It should be noted that each agency of the state is considered 
a separate entity for the purposes of this chapter. See Section 

_.723.011LeJ ~Hence, e\'enuthoughone agency has been makiLlln~g_ 
collection, a second agency may serve an earnings withholding 
order within the 10000y period provided in this section. 

Article 5. Forms; Instructional Pamphlet; Withholding Table 
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Article 5. Forms; Instructional Pamphlet; 
Withholding Table 

§ 723.120. Judicial Council to prescribe form. 

723.120. The Judicial Council shall prescribe the form 
of the applications, notices, orders, and other documents 
required by this chapter and only such forms may be used 
to implement this chapter. Such forms shall require the 
information prescribed by this chapter and such additional 
information as the Judicial Council requires. 

Comment. Section 723.120 requires the Judicial Council to 
prescribe the forms necessary for the purposes of this chapter. 
Various sections prescribe information to be contained in the 
forms; but, subject to these minimum requirements, the Judicial 
Council has complete authority to adopt and revise the forms 
as necessary and may require additional information in the 
forms. 

§ 723.121. Application for earning. withholding order 

723.121. The "Application for Issuance of Earnings 
Withholding Order" shall be executed under oath and 
shall include all of the following: 

(a) The name and address of the judgment debtor and, 
if known, his social security number. 

(b) The name and address of the judgment creditor. 
(c) The date and place where the judgment is entered. 
(d) The amount sought to be collected, indicating the 

amount of the judgment, plus additional accrued items, 
less partial satisfactions, if any. 

(e) The name and address of the employer to whom the 
order will be directed. 

(f) The name and address of the person to whom the 
withheld money is to be paid. 

(g) The name and address of the person designated by 
.. __ thejudgmentcreditor to receive notices~ .. _._._. ___ _ 

(h) A statement that the applicant has no information 
or belief that the indebtedness for which the order is 
sought has been discharged by a discharge granted to the 
judgment debtor under the National Bankruptcy Act or 
that the prosecution of the proceeding has been stayed in 
a proceeding under the National Bankruptcy Act. 
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(i) A statement that the applicant has complied with 
the requirements of Section 723.103. 

Comment. Although Section 723.121 requires the application 
to be executed "under oath," this may generally be done by a 
statement signed under penalty of perjury. See Section 2015.5. 
The actual form for the application is prescribed by the Judicial 
Council. See Section 723.120. 

§ 723.122. Notice of application 

723.122. In addition to other information required by 
the rules and regulations of the State Administrator, the 
":\otice of the Application for Issuance of an Earnings 
Withholding Order" shall inform the judgment debtor of 
all of the following: : 

(a) The judgment creditor has asked the court to order 
the named employer to withhold from the earnings of the 
judgment debtor the maximum amounts allowed by law 
and to pay these amounts over to the person specified in 
the application for the order in payment of the judgment 
described in the application. 

(b) The maximum amounts allowed by law to be 
withheld pursuant to Section 723.050 on illustrative 
amounts of earnings. I 

(c) Ko amount can be withheld from the earnings of a 
judgment debtor (1) for a debt which he can prove has 
been discharged by a discharge granted to him under the 
Kational Bankruptcy Act or (2) where he can prove that 
further proceedings for the collection of such debt have 
been stayed in a proceeding under the National 
Bankruptcy Act. 

(d) No amount can be withheld from the earnings of a 
judgment debtor which he can prove is essential for the 
support of himself or his family. 

(e) If a judgment debtor wishes a court hearing to 
prove that amounts should not be withheld from his 

·-·earnings, he shall file with the clerk of court two copies-=orf-­
the" Application ofJ udgment Debtor for Hearing," and, in 
addition, if he claims the exemption referred to in 
paragraph (d), he shall also file with the clerk two copies 
of the "Judgment Debtor's Financial Statement." 
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Comment. The actual form for the notice of application is 
prescribed by the Judicial Council. See Section 723.120. 

§ 723.123. Form for application of judgment debtor for heoring 

723.123. The "Application of Judgment Debtor for 
L . Hearing" shall be executed under oath. 
Where the judgment debtor claims the exemption 
provided by Section 723.051, his application for a hearing 
shall indicate how much he believes should be withheld 
from his earnings each pay period by his employer 
pursuant to the earnings withholding order. 

Comment. Although Section 723.123 requires the application 
to be executed "under oath," this may generally be done by a 
statement signed under penalty of perjury. See Section 2015.5~'· 
The actual form for the application is prescribed by tbe Judicial 
Council. See Section 723.120. 

§ 723.124. Judgment debtor's financial stotement 

723.124. The "Judgment Debtor's Financial 
Statement" shall be executed under oath and shall include 
all of the following information: 

(a) Name, age, and relationship of all persons 
dependent upon judgment debtor's income. 

(b) All sources of the judgment debtor's earnings and 
other income and the amounts of such earnings and other 
income. 

(c) All sources and the amounts of earnings and other 
income of the persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of 
the persons listed in subdivision (a) and the value of such 
assets. , 

(e) All outstanding obligations of the judgment de~tor. 
(f) Any extraordinary prospective expenses that would 

justify a reduction in the amount of earnings that would 
otherwise be withheld pursuant to Section 723.050. 

..- (g) Whether --any earnings withholding orders are-m­
effect for the judgment debtor or the persons listed in 
subdivision (a). 

Comment. Although Section 723.124 requires the financial 
statement to be executed "under oath," this may generally be 
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done by a statement signed under penalty of perjury. See 
Section 2015.5. The actual form for the financial statement is 
prescribed by the Judicial Council. See Section 723.120. 

§ 723.125. Earnings withholding order 

723.125. The "Earnings Withholding Order" shall 
include all of the following: 

(a) The name and address of the judgment debtor and, 
if known, his social security number. 

(b) The name and address of the employer to whom 
the order is directed. 

(c) The date and place where the judgment was 
entered and the name of the judgment creditor. 

(d) The maximum amount that ;may be withheld 
pursuant to the order (the amount of the judgment, plus 
additional accrued items, less partial satisfactions, if any). 

(e) A description of the withholding period and an 
order to the employer to withhold from the earnings of the 
judgment debtor the amount required by law to be 
withheld or the amount specified in the order, as the case 
may be, during such period. 

(f) An order to the employer to pay over to the 
judgment creditor or his representative at a specified 
address the amount required to be withheld pursuant to 
the order in the manner and within the times provided by 
law. 

(g) An order that the employer fill out the "Employer's 
Return" and return it by first-class mail to the judgment 
creditor or his representative at a specified address within 
15 days after service of the earnings withholding order. 

Comment. Section 723.125 specifies the information to be 
included in the earnings withholding order. The form of the 
order is prescribed by the Judicial Council. See Section 723.120. 
Special forms are prescribed for earnings withholding orders for 
support or taxes. See Section 723.126. . 

~-~!P23:r2~Earnings withholding orde,Sfci,support or taxes 

723.126. The requirements of Section 723.125 do not 
apply to an earnings withholding order for taxes or for 
support. The Judicial Council shall prescribe the form and 
contents of withholding orders for taxes or fer support. 
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Comment. Although the information listed in Section 723.12.5 
will be necessary in an earnings withholding order for support 
or taxes, such orders have special rules concerning priority, 
duration, and amounts that may be withheld. See Sections 
723.030 and 723.031. Accordingly, the form and content of these 
special orders is left to determination by the Judicial Council. 

§ 723.127. Employer'. return 

723.127. (a) The "Employer's Return" shall be 
executed under oath and, in addition to other matters 
required by rules and regulations of the State 
Administrator, the form for the return provided to the 
employer shall state all of the following information: 

(1) The name and address of the person to whom the 
form is to be returned. , 

(2) A direction that the form be mailed to such person 
no later than 15 days after the date of service of the 
earnings withholding order. 

(3) The name and address of the judgment debtor and, 
if known, his social security number. 

(b) In addition, the employer's. return form shall 
require the employer to supply all of the follOwing 
information: ' 

(1) Whether the judgment debtor is now employed by 
the employer or whether the employer otherwise owes 
him earnings. 

(2) If the judgment debtor is employed by the 
employer or the employer otherwise owes him earnings, 
the amount of his earnings for the last pay period and the 
length of this pay period. 

(3) Whether the employer is presently required to 
comply with a prior earnings withholding order and, if so, 
the name of the judgment creditor who secured the prior 
order, the court which issued such order, the date it was 
issued, the date it was served, and the expiration date of 

~~SluLlch-~der ---. 
Comment. Section 723.127 specifies the informati6n to be 

included in the employer's return. The form for the return is 
prescribed by the J udiciaJ Council. See Section 723.120. 
Although Section 723.127 requires the employer's return to be 
executed "under oath," this may generally be done by a 
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statement signed under penalty of perjury. See Section 2015.5. 

§ 723.128. Informational po'"phlet and withholding table. 

723.128. (a) The State Administrator shall prepare an 
informational pamphlet ior employers and revise or 
supplement it to reflect changes in the law or rules 
regulating the withholding of earnings. 

(b) The State Administrator shall publish the 
informational pamphlet and the withholding tables 
adopted by him pursuant to Section 723.050. He may 
impose a charge for copies sufficient to recover the cost of 
printing. . 

Comment. Subdivision (a) of Section 723.128 requires th~ 
preparation of an informational pamphlet that contains the 
information necessary so that an employer may comply with the 
law .. The creditor provides the employer with a copy of the 
pamphlet with the earnings withholding order. See Section 
723.107. 

Subdivision (b) authorizes, but does not require, the State 
Administrator to recover the cost of printing informational 
pamphlets and withholding tables from persons required or 
desiring to obtain such materials. . 

Article 6 •. Administration and Enforcement 

Article 6. Administration and Enforcement 

§ 723.1 50.. State Administrator 

723.150. Except for those duties required of the Judicial 
Council, the State Administrator shall administer this 
chapter. I 

Comment. The State Administrator is the Directot of 
Industrial Relations. See Section 723.0 II (defining "State 
Administrator") and the Comment to that section. 

---§-n3.1 5 1. Rules and regulations 

723.151. (a) The State Administrator, in accordance 
with the provisions of Chapter 4.5 (commencing with 
Section 11371) of Part 1 of Division 3 of Title 2 of the 
Governmen> Code, shall adopt, amend, and repeal such 
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rules and regulations as are reasonably necessary for the 
purpose of administering this chapter and as are not 
inconsistent with this chapter. 

(b) The State Administrator shall prescribe by 
regulation the pay perioo or periods to which various 
forms of compensation, such as commissions, bonuses, 
retroactive pay increases, and the like, are to be allocated 
and the method of computing the amount to be withheld 
from such forms of compensation under Section 723.050. 

Comment. Section 723.151 requires that rules and regulations 
be adopted, amended, and repealed in accord with the. 
Administrative Procedure Act. Such rules include specific 
requirements regarding the treatment of various fOnils of "back 
pay." See subdivision (b). -

§ 723.152. Liaison with federal admini.trator 

723.152. The State Administrator may perform all acts 
required by the Administrator of the Wage and Hour 
Division of the United States Department of Labor as 
conditions to exemption of this state from the earnings 
garnishment provISIons of the Consumer Credit 
Protection Act of 1968 (15 U.S.c. Secs. 1671-1677), 
including, but not limited to: 

(a) Representing and acting on behalf of the state in 
relation to the Administrator of the Wage and Hour 
Division and his representatives with regard to any matter 
relating to, or ansmg out of, the application, 
interpretation, and enforcement of the laws of this state 
regulating withholding of earnings. 

(b) Submitting to the Administrator of the Wage and 
Hour Division in duplicate and on a current basis, a 
certified copy of every statute of this state affedting 
earnings withholding, and a certified copy of any decision 
in any case involving any of those statutes, made by the 
Supreme Court of this state. 

-.- ----{c) Submitting to the-Adniinistrator of the Wage and 
Hour Division any information relating to the 
enforcement of earnings withholding laws of this state 
which he may request. 

Comment. Section 723.152 authorizes the State Administrator 
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to do whatever is required by the federal administrator to 
obtain and maintain a state exemption from the earnings 
garnishment provisions of the Consumer Credit Protection Act. 
A similarly broad grant of power as that contained in the first 
paragraph of Section 723.152 is found in Government Code 
Section 25210 (county participation in Economic Opportunity 
Act of 1964). Subdivisions (a), (b), and (c) are based on the 
language of 29 Code of Federal Regulations Section 870.55 (a), 
requiring the State Administrator to act as liaison with the 
federal administrator. 

§ 723.153. Enforcement of orders 

723.153. Any order of the court made pursuant to this 
chapter may be enforced by the court by contempt OF­

other appropriate order. 
Comment. Section 723.153 makes clear the power of the court 

to compel obedience to its orders. See Sections 128 and 1209 (5) . 
See generally Part 3, Title 5 (Sections 1209-1222). 

§ 723.154. Fraudulent withholding by employer 

723.154. If an employer withholds earnings pursuant to 
this chapter and, with the intent to defraud either the 
judgment creditor or the judgment debtor, fails to pay 
such withheld earnings over to the judgment creditor, the 
employer is guilty of a misdemeanor. 

Comment. Section 723.154 is based on Labor Code Section 227 
(failure to make agreed payments to health, welfare, or similar 
fund). 

§ 723.155. Employer not to defer or accelerate payment of eamings 

723.155. No employer shall defer or accelerate any 
I payment of earnings to an employee witll the 
intent to defeat or diminish the satisfaction of a judgqlent 
pursuant to the procedures provided by this chapter. 

Comment. Section 723.155 simply makes clear that an 
---employer-may-neither defer nor accelerate payment-n1ofF--­

earnings to an employee in an attempt to avoid compliance 
with an earnings withholding order. 

§ 723.156. 

723.156. 
Remedies of judgment creditor 

(a) If an employer fails to withhold or to pay 
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over the amount he is required to withhold and pay over 
pursuant to this chapter, the judgment creditor may bring 
a civil action against such employer to recover such 
amount. 

(b) I\otwithstanding subdivision (a), an employer who 
complies with any written order or written notice which 
purports to be given or served in accordance with the 
provisions of this chapter is not subject to any civil or 
criminal liability for such compliance unless he has 
actively participated in a fraud. 

Comment. Section 723.156 authorizes suit by a creditor 
against an employer both where the employer fails to withhold -
properly and where he fails to pay over amounts withheld. This 
remedy is independent of the procedure provided in Chapter 
2 (Sections 717-723) of this part, and Section 723.156 makes 
clear that supplemental proceedings under Chapter 2 are not a 
prerequisite to suit by the creditor against the employer. 
Whether or not the court can order the employer to withhold 
and pay over in a Chapter 2 proceeding is a matter not dealt 
with in the Employees' Earnings Protection Law. 

Of course, in addition to the remedy Section 723.156 provides 
to the judgment creditor, the court has the power to compel 
obedience to its orders through exercise ofthe contempt power. 
See Section 723.153 and Comment thereto. 

Subdivision (b), however, makes clear that an employer is 
protected from liability where he complies with an order or 
written notice which appears proper on its face. Occasionally, 
through mistake, inadvertence, or even deliberate misconduct, 
an employer may be sent an order or notice which appears valid 
but which has been improperly obtained or served. For 
example, a creditor may violate the 10-day moratorium on 
service of a second earnings withholding order. See Section 
723.109 and Comment thereto. The employer is not required in 
such circumstances to go beyond the document itself and is not 
subject to liability where he complies with its directions and is 
not actively participating in a fraud. The remedy of the injured 
party in such a case is to proceed against the person who sent 

-·----tl!e improperly obtained or-falsified document. ----
This section also makes clear that, where an employer is 

complying with a prior order, he is not liable for failing to 
comply \\ith a subsequent valid order--even though the prior 
order is in fact invalid-unless he is actively participating in a 
fraud. 
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§ 723.157. Fees of clerk 

723.157. The fee for filing an application for an, 
earnings withholding order under Section 723.102 is two 
dollars ($2). No other filing fees may be charged under 
this chapter. 

Financia I Code 

§ 15406 (repealed) 

SEC. 13. Section 15406 of the Financial Code as 
amended by Chapter 625 of the Statutes of 1971 is 
repealed. ' , 
~ ~ saRres IIft8 eertifieRtes fef' ftHtEl!t l'eeei'.-e8 sf 

fft6mbefS at ~ ereait Hfl:ies ftftft eH tft.e aeetlffttllatieft 9ft 
!!tteft saRrEs IIft8 eeftifieRtes Me elfeffij3t frefft 'seAe 6ft 

eXeeH8Sft 8ttEl J:3'feeeeaiftgs sHf)f)lefft6fttsfY tft6fete, te ~ 
!lfftetlflt eE efte taetl5Rfl8 fi¥e atlfl81'e8 8ellRrs ($1,600). ~ 
flreeeetll'e set feftft itt eeetiefl 699.69 eE the GeEie eE Q¥il 
Preeeelue ~ be fellewee itt ellliHliflg the elfefHllfteft 
frefft 6JEeetltiefl I='tlPStlftftt .ffi ffti.s. seeti8ft. 

Comment. Section 15406 is superseded by the provisions of 
Section 690.7 of the Code of Civil Procedure. See Section 690.7 
and Comment thereto. I 
labor Code II 

§ 300 (amended). Wage assignments 

SEC. 14. Section 300 of the Labor Code is amended to 
read: 

300. (a) As used in this section, the phrase 
"assignment of wages" includes the sale or assignment of, 
or giving of an order for, wages or salary. 

(b) ~o assignment of; er er8er fer wages er stHlIIY, 
earned or to be earned, sftttIl be is valid unless all of the 

__ -...fr!llowing conditions a~,s!!ijsJled: _ ,. 
-ftt+ ~ (1) The assignment is contained in a separate 

"'Titlen instrument, signed by the person by whom the 
s!IiEi wages or salary have been earned or are to be earned, 
and identifying specifically the transaction to which the 
assignment rela tes ~ IIft8 . 
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-tet (2) Where stteft the assignment Elf; et' efflep 'fer. 
'II!1!;es ef ~ is made by a married person, the written 
consent of the 81:1Se!lfta et' wife spouse of the person 
making stteft the assignmerit et' effiep is attached to stteft 
the assignment et' eraer, ftfttl. No such consent is required 
of any married person (i) after the rendition of a 
judgment decreeing his legal separation from his spouse or 
(ii) if the married person and his spouse are living 
separate and apart after the rendition of an interlocutory 
judgment of dissolution of their marriage, if a written 
statement by the person making the assignment, setting 
forth such facts, is attached to or included in the 
assignment. 

-ter (3) Where stteft the assignment et' effiep fer. wages 
ef ~ is made by a minor, the written consent of a 
parent or guardian of stteft the minor is attached to stteft 
er6er ef the assignment; ftfttl. 

-t6t (4) Where stteft the assignment at et' efflep fer. 
''''!I!;es er ~ is made by a person who is unmarried or 
who is an adult or who is bo~ unmarried and adult, a 
written statement by the person making stteft the 
assignment et' effiep , setting forth such facts, is attached 
to or included in stteft the assignment et' eraer, . 

-ter (5) No other assignment et' efflep exists· in 
connection with the same transaction or series of 
transactions and a written statement by the person making 
Stteh the assignment et' efflep to that effect; is attached 
tfiefete to or included thereift, ftfttl in the assignment. 

-ffr (6) A copy of stteft 8ft the assignment er efflep and 
of the written statement provided for in SttBaMMMI: -t6t 
hereef paragraphs (2), (4), and (5) , authenticated by a 
notary public, !iMH ~ eeett is filed with the empl9yer, 
accompanied by an itemized statement of the amOunt 
then due· to the assignee; . 

(7) ~re,jaea, fftM M stteft titfte At the time the 
---assignment .... isfjledWitH tlieemp[oyer, no'·olIler 

assignment et' efflep fer. l'fte p!I)'ffteftt of ~ wages et' 

!!ttitlry of the employee is subject to payment; and no 
fttt!leftffieftt et' ~ eft el!ee1:lfteft earnings withholding 
order against Bftid his wages or salary is in force. AH,o ¥&lie 
tlSsigllfBeftt, wftet:t fHeEl itt eeeelS8ftee wfth. tfle pre ..tsietHI 
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eefttatflea fte¥eiH, sft.aH he¥e" ~t'ierity wHft resf)eet k3- ftft'Y 
sttesefjttentlr flleti ~lfHent at' ~ at' StteSefjttent 
attaehffl€8t eP ~ eft eXeeMB6S. Atty f38Vler ef fttteHtey 
ttl ~ et' eslleet vrages at' ~ sft.aH -be l'e'lsellele M~ 
ftHte By ~ H'lslEer ta.€reef. 

(C) A valid assignment of wages in effect at the time an 
earnings withholding order is served suspends the 
operation of the earnings withholding order until after 
the end of the pay period during which the earnings 

t:ii":l withholding order is served. Thereafter the employer shall 
~l withhold (rom/employee's wages or salary pursuant to the 

eamings withholding orderwithout regard to whether the 
assignment remains in effect. 

t>;e IIssigfllHent at; et' ~ fey vrages at' ~ sft.aH -be 
'I<'fIlte ttflless M ffte flme ef ffte fHalting tfteresf, stteft wlIges 
etC ~ ftft¥e I:teett eaffles, eKeept fer Hte fleeessiass ef 
life IIHtl: ffteH etH,. te ffte f'el'ssn at' f'efssns Htfntsfiing stteft 
Reeessiaes ef Me ail'eetly tttt6 ffteH ~ Ie!' ~ 8:ftlBtult 
fie eaee fa furnisft stteft Be e eaMBes. . 

(d) Under any assignment of; at' ~ fey wages at' 
~ te -be eM'neEl , a sum not to exceed 50 per centum of 
the assignor's wages or salary; -e nM te exeeeEl S& pel' 
€€flhiHl ef tfte &:SSigS8P'S ;vages eP saltw)', ttpeIt tfte sftersr iBg 
~ stteft wlIges at' salllry Me fteeessllr), fey ffte slif'lf'srt sf 
ftt9 maUler, fa:tfter, s~e\ise, ehileltreB er Mftep fft€IflBet'S ef 
fti!! fllfHil j , resiElffig itt ~ ~ -e sttf'f'at'teEl itt Wftsle et' 

i:ft pert ey ftis lllesl', shall be withheld by, and be collectible 
from, the assignor:.g employer at the time of each payment 
of such wages or salary. 

(e) The employer sft.aH -be is entitled to rely upon the 
statements of fact in the written statement provided f?r in 
sttl:!eii/isisfts ~ -e -fet- fteresf paragraphs (2), (4), land 
(5) of subdivision (b) , without the necessity of inquiring 
into the truth thereof, and the employer shall incur no 

. ___ liaQ$.!Y WhJlJliQev~Lbyrell$on_ of any payments made_bL­
him to an assignee under any assignment at' srBer, in 
reliance upon the facts so stated. 

(f) An assignment of wages to be earned is revocable at 
any time by the maker thereof Any power of attorney to 
assign or collect wages or salary is revocable at any time 
by the maker thereof No revocation of such an assignment 
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or power of attorney is effective as to the employer until 
he receives written notice of revocation from the maker. 

(g) 1\0 assignment of e!' effiet. fat. wages 6f' salMy, 
earned or to be earned, ~ Be is valid under any 
circumstances; if the wages or salary earned or to be 
earned are paid under a plan for payment at a central 
place or places established under the provisions of Section 
204a ef ~ ee8e . 

(h) This section ~ does not apply to deductions 
which the employer may be requested by the employee to 
make for the payment of life, retirement, disability or 
unemployment insurance premiums, for the payment of 
taxes owing from the employee, for contribution to funds-;­
plans or systems providing for death, retirement, 
disability, unemployment, or other benefits, for the 
payment for goods or services furnished by the employer 
to the employee or his family at the request of the 
employee, or for charitable, educational, patriotic or 
similar purposes. 

Comment. Section 3()() is amended to make the section 
consistent with the Employees' Earnings Protection Law 
(CODE Crv. PRoe. ~ 723.010 et seq.). 

Subdivision (a). Subdivision (a) simply makes clear that the 
shortened phrase "assignment of wages" continues prior law as 
to the kind of instrument dealt with in this section. 

Subdivision (b). Paragraphs (1) through (6) of subdivision 
(b) continue generally without substantive change provisions 
formerly contained in Section 3()(). A sentence has been adped 
to paragraph (2) to provide a limited exception from the 
requirement of spousal consent. Paragraph (7) continues 
without substantive change a provision formerly contain~d in 
Section 300 except that the former reference to the attachinent 
or levy on execution against wages or salary is replaced ,by a 
reference to an earnings withholding order to conform to the 
procedure provided by the Employees' Earnings Protection 

__ Law~_andJ:he formerreference.topriority of wage assignments 
has been superseded by paragraph (7) and subdivision (c). 

Subdivision (c). Subdivision (c) clarifies the relationship 
between a valid wage assignment and a subsequently served 
earnings withholding order. Where a wage assignment is in 
effect and an earnings withholding order is served, the 
employer shall not withhold pursuant to the order until after 
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the ed oJ' the pay period during which the order was served. 
Thus. the wage assignment is, in effect, given an exclusive 
preference for that pay period and the debtor is given an 
opportunity to put his affairs in order. Such action may include 
revoking the wage assignment as to unearned wages pursuant 
to subdivision (f). Even where the debtor revokes the wage 
assignment prior to the end of the pay period (but after receipt 
of an earnings withholding order), the operation of the order is 
suspended until after the current pay period. Hence, the debtor 
is afforded an opportunity to retain his unearned wages for the 
current pay period only. After such moratorium, the' earnings 
.... ~thholding order has a priority over the assignment if the 
latter remains in effect. The unlimited preference formerly 
given to an assignment of unearned wages or salary is not 
continued because this preference would permit a judgment' 
debtor to give preference to one creditor and to defeat the 
claims of other creditors who seek to collect on their judgments 
under the Employees' Earnings Protection Law. 

Subdidsion (d), See the Comment to subdivision (f). 
Subdicision (e). Subdivision (e) continues the substance of a 

provision formerly found in Section 300 and extends the scope 
of the former provision to cover the statement provided for in 
paragraph (2) of subdivision (b). 

Subdivision (j). The first sentence of subdivision (f), which 
makes an assignment of unearned wages or salary revocable at 
any time by the maker thereof, replaces the former provision 
of Section 300 which invalidated an assignment of wages or 
salary unless such wages were earned or the assignment was for 
necessities or for support. The former proviSion also restricted 
the amount of unearned wages or salary that could be assigned. 
The former 5O-percent limitation on the amount of wages or 
salary that can be assigned has been continued in subdivision 
(d). The former 25-percent "hardship" limitation has not been 
continued because subdivison (f) permits the person making 
the assignment of wages or salary to be earned to revoke the 
assignment at any time. Thus, where an assignment becomes 
too onerous, especially after service of an earnings withholding 
order, the asSignment may be revoked. The delayed preference 
given the earnings withholding order under subdivision (c) will 

- --generallyteqUite'persons having judgments,including siipporr­
orders, to use the procedure provided in the Employees' 
Earnings Protection Law-rather than Section 300-to enforce 
their judgments; but it avoids conflict between; wage 
assignments and orders issued pursuant to the Employees' 
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Earnings Protection Law. 
Subdivisions (g) and (h). Subdivisions (g) and (h) continue 

without substantive change provisions formerly contained in 
Section 300. Other statutes may authorize deductions from 
employees' wages or salary without compliance with this 
section. E.g., GOVT. CODE §§ 1158, 12420,13922, 20135. It should 
be noted thatthe inapplicability of Section 300 to the deductions 
referred to in subdivision (h) means not only that compliance 
with the formalities and limitations provided in Section 300 is 
not required but also that Section 300 provides no special 
preferences for such deductions. 

§ 2929 (amended). Discharge from employment because of woge 
garnishment 

SEC. 15. Section 2929 of the Labor Code as added by­
Chapter 1607 of the Statutes of 1971 is amended to read: 

2929. (a) As used in this section: 
(1) "Garnishment" means any judicial procedure 

through which the wages of an employee are required to 
be withheld for the payment of any debt. 

(2) "Wages" has the same meaning as that term has 
under Section 200. 

(b) No employer may discharge any employee by 
reason of the fact that the garnishment of his wages has 
been threatened. 

(c) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment for the payment of one judgment. 

(d) No employer may discharge any employee by 
reason of the fact that his wages have been subjected to 
garnishment pursuant to Section 723.030 of the Code of 
Civil Procedure (support order), and the fact that an 
employee's wages have been subjected to garnishment 
pursuant to that section shall not be counted f01 the 
purposes of subdivision (c). , 

(e) A provision of a contract of employment that 
provides an employee with less protection than is 
pIOvided by tltiJ sueEl¥;isiElft subdivisions (b); (c),and-rdj­
is against public policy and void. 

-tet 
if) Unless the employee has greater rights under the 
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contract of employment, the wages of an employee who is 
discharged in violation of this section shall continue until 
reinstatement notwithstanding such discharge, but such 
wages shall not continue for more than 30 days and shall 
not exceed the amount of wages earned during the 30 
calendar days immediately preceding the date of the levy 
of execution upon the employee's wages which resulted in 
his discharge. The employee shall give notice to his 
employer of his intention to make a wage claim under this 
subdivision within 30 days after being discharged; and, if 
he desires to have the Labor Commissioner take an 
assignment of his wage claim, the employee shall file a­
wage claim with the Labor Commissioner within 60 days 
after being discharged. The Labor Commissioner may, in 
his discretion, take assignment of wage claims under this 
subdivision as provided for in Section 96. A discharged 
employee shaH not be permitted to recover wages under 
this subdivision if a criminal prosecution based on the 
same discharge has been commenced for violation of 
Section 304 of the Consumer Credit Protection Act of 1968 
(15 U.s.C. Sec. 1674). 
~ 
(g) Nothing in this section affects any other rights the 

employee may have against his employer. 
-fet 
(h) This section is intended to aid in the enforcement 

of the prohibition against discharge for garnishment of 
earnings provided in the Consumer Credit Protection Act 
of1968 (15 U.S.c. Secs.1671-1677) and shall be interpreted 
and applied in a manner which is consistent with the 
corresponding provisions of such act. \ 

Comment. Subdivision (d) is added to Section 2929 to prohibit 
discharge of an employee because his wages have been 
subjected to garnishment pursuant to an order for support. This_ 

--~su:;':bruvisron also makes ciear-that· such a garnishment, even 
though made pursuant to a judgment, is not to be considered 
under subdivision (c). 



EARNINGS PROTECTION LAW 

Welfare and Institutions Code 

§ 11489 (technical amendment) 

SEC. 16. Section 11489 of the Welfare and Institutions C!.ode· 
as added by Chapter 578 of the Statutes of 1971 is 
amended to read: 

11489. After judgment in any court action brought to 
enforce the support obligation of an absent parent 
pursuant to the provisions of this chapter, It wftt; M' 
SneetHt8fl ~ he isstlee 8:gftiftst 8flelflalf ef.tfte eSFftiftgs ef 
ffte asseRt fJ8t'eflt &t:te 6P 8'IIiag fer fti.s f'epSBfutl ser-.,.iees 
tIftEi fie eItttm fM elfeHiflHeft ~ * effeett<. e Itglliftst t:fte 
eftfsl'eelfteftt ef stteft wftt; M elfeetttieft. the court may issue 
an earnings u:ithholding order under Section 723.030 of 
the Code of Civil Procedure to enforce such obligation. 

Comment. Section 11489 has been amended to conform to 
changes made by Chaper 2.5 (commencing with Section 
72.3.010) of the Code of Civil Procedure. Compare Civil Code 
Section 4701. See also Section 723.030 of the Code of Civil 
Procedure and the Comment to that section. 

Operative Date 

SEC. 17. This act shall become operative on July 1, 
1973, but the Director of Industrial Relations and the 
Judicial Council may, prior to that date, do whatever is 
necessary so that this act may go into effect on July 1, 1973. 
The Director of Industrial Relations shall publish the 
earnings withholding tables and informational pamphlets 
.referred to in Section 723.128 before July 1, 1973. The 
Judicial Council shall prescribe by rule the necessary forms 
as required by Section 723.120 before July 1, 1973. 

Camment. The operative date of this act is delayed until July 
1, 1973, to allow sufficient time for state and local public officials 

___ Il!lLthEUmhlliUQJ)ecome_familiar .. with.. th~new Jaw and to 
develop the necessary forms and procedures. 

J',t ':t .. it:~by 


