#39.70 12/27/71

Memorandum 72-6

Subject: Study 39.70 - Attachment, Garnishment, Execution (Prejudgment
Attachment Procedure)

At the January meeting, we will continue to examine possible ways to
provide adequate provisional {prejudgment) remedies to unsecured creditors.
Professor Riesenfeld has written us as follows:

As I see 1t, the Commission ought to choose between four options:

(1) Abolish attachment and rely solely on equitable remedies such
as injunctions and perhaps in particularly risky situations the appoint-
ment of receivers;

{2) Limit attachment so that it is issuable only by a meglstrate
in exceptiocral situations, such as an absconding debtor or fraudulent
concealment. A model is offered by Minneegta Revised Statutes Sections
570.01 and 570.02, or Section 571.41 [See attached Exhibit I];

{3} Reduce the scope of attachment but still leave cases where
notice and hearing of the probable validity of the claim may be neces-
sary, but revise the methods of levy;

(4) Change all methods of levy so that there are never any "use”
restrictions placed on the debtor and therefore no notice and hearing
may be required.

Professor Riesenfeld adds that

in making the cheoice the Commission must consider that any restrictions
on pre-judgment procedures will result in an increased utilization of

{a) security interests in the debtor's property (including exempt assets--
"necessities” ) and (b) confessions of judgment. [See Code of Civil Pro-
cedure Sections 1132-1135. Attached Exhibit II.] Moreover, in creating
new procedures and methods of levy, we must be certain to protect the bona
fide purchaser.

Professor Riesenfeld (and Professor Warren) will be with us in Los Angeles
for two full days and we have asked Professor Riesenfeld to be prepared to
cutline the full range of remedies available to varlous classes of creditors

so that we may know where attachment fits in this scheme. The staff willfurnish




further background materials prior to the Jamuary meeting. However, for your
preliminary consideration, we have attached a copy of the Randone decision

{Exhibit III), another copy of Professor Riesenfeld"s "Proposed California

Attachment Iaw" (Exhibit IV) and Professor Warren's comments on this pro-

posal together with some excellentsuggestions of his own (Exhibit V).

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Mamorandun T2-6
EXHIBIT X

570.00  Allowanes af writ

In an getlon for the recovery of money, other than for Hbel, elander, seduc-
tion, breach of promise of warrlage, false imprisonment, malicions prosoce-
tion, or aswault and battery, the plaintiff, gt the time of lasuing the summons
or at any time thercafter, may have the property of the defendant attached
in the manner hereinafter prescribed, as secority for the satlefaction of anch
judgmont a8 he may recover. A writ of attachment shall be allowed by a
judge of the court In which the action is brought, or a court commissioner of
the county. The actlon must be begun az provided by law not later then 60
days nftec issunnee of the writ. As amonded L'aws 1963, ¢ 43, § 82,

1

»

570.02 Contents of affidavit

To obtain such writ, the plaintiff, his agent or attorney, shall
make affidavit that a. cause of action exists against the defendant,
specifying the amount of the claim and the ground thereof, and al-
leging: ’

(1) That the debt was fraudulently contracted ; or

{2) That defendant is a foreign corporauon, or not & resuicnt .of
this state; or

{3} That he has departed from the state, as affiant venly be-
lieves, with intent to defraud or delay his creditors, or to avoid
the service of a summous, or keeps himself concealed therein with

like intent; or

(4) That he h;;s asmgned, secreted, or disposed of his pmperty
or is about to do so, with intent to delay or defraud his creditors.

M4 Garnlshes summons; exceptions
Subdlvision 1. In any action in a court of mesrd or jastice court for the
recovery of money, at any time after default following service of the plead-
- ings upon & party to the main action, wnless an answer or reply has been
interposed or after the Sfudgment thercin ngalost tho defendant, a garnishec
" gummons may be fasued against any third person aa provided in this chapter.
The judgment ereditor and judgment debtor shali be so designated and tlze
persen ngainat whom the stomons fsdues shall be desighated garnishoe. Any
-individual, parteership or corporatior within the state baving proporty sub-
Ject to garnisimment may e asmed as garnishee, Nolwithstanding asuything
to the conirary hwrein contained, a plaintliff in any nction in & eourt of recomd
or Jostice court for the recovery of moncy may Issue 4 garbixhee summons
before Jndgment thercin If, wpon application to the conrt, it shall appear Lhat
defendant’ is about to take property out of the state which might be necessary
to satisfy any judgment awarded plaintiff and if the court shall order the
Issnance of guch summons. 12 such an order shall issue sueh summons and at-
tcndant doczments shall designate the parsics plaintiff ard defendant, re-
spectively,
Subd. 2 Garnlshinent shall be permitted before judgment ln the !ol!avdu
instances oniy:

(1} For the purpose of establishing quasl in rem joristiction
(a) when the defendant is a resident individusl having departed from the

state with intent to defraud hls ereditors, or to avold service, or keops him-
self concealed therein with Uke intent; or

{b) the deferdant is a resident, individusl who has departad from the state, -
or cannot be found thereln, or

{e) the defendant im 2 nonresident individual, or a forelgn corpnraﬂon, paxt-
pership or association

{2) When the rarnisbee nnd the debtor are partics io a contract of surety-
ship, grarantee, or Insurance, because of which the garnishes may ba held
tntli-espond Lo any perscn fnrthedu!mamrtedammthedminmm
aetion,
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EXHIBIT II

§ 1132. Entry of judgment; obligations for which judgment may
; be confessed

JUDGMENT MAY BE CONFESSED FOR DEBT DUE OR CONTINGENT LIA-
BILITY. A judgment by confession may be entered without action,
¢ither for meney due or to become due, or to secure any person against
contingent liability on behalf of the defendant, or both, in the man-
ner prescribed by this Chapter. Such judgment may be entered in
any Court having jurisdiction for like amounts,

§ 1133. Defendant’s written statement; form

STATEMENT IN WRITING AND FORM THEREOF, A statement In
writing must be made, signed by the defendant, and verified by his

-cath, to the following effect:.

.1. Tt must authorize the entry of judgment for a specified sum;

2, If it be for money due, or t0 become due, it must state con-

cisely the facts out of which it arose, and show that the sum con--
fessed therefor is justly due, or to become due;

8. If it be for the purpose of securing the plaintiff against a
contingent Hability, it must state concisely the facts constituting the-
liability, and show that the sum confessed therefor does not exceed
the same,

§ 1134. Defendant’s written statement; filing; entey of jndg-
ment; costs; judgment roll

In courts other than justice courts, the statement must be filed'
with the clerk of the court in which the judgment is o be entered,
who must endorse upon it, and enter a judgment of such eourt for
the amount confessed with the costs hereinafter set forth. At the-
time of filing, the plaintiff shall pay as court costs which shall become
& part of the judgment the following fees: in superior courts ten
dollars {$10) and in municipal courts nine dotlars (§9). No fee shall
be collected from the defendant. No fee shall be paid by the clerk
of the court in which said confession of judgment is filed for the law:

library fund nor for services of any court reporter. The statement

and affidavit, with the judgment endorsed thereon, becomes the judg-
ment rofl,

§ 1135. Defendant’s written statement; filing in justice court;
. eatry of judgment; costs; transcript of judgment
In a justice court, where the court has authority to enter the

' judgment, the statement may be filed with the judge, or with the clerk

if there be a clerk, who must thereupon enter in the docket a judg-
ment of the court for the amount confessed and at the time of filing,.
the plaintiff shall pay as court costs which shall become a part of the
judgment five dollars ($5). No fee shall be collected from the de-
fendant. No fee shall be paid by the clerk of the cowrt in which sald
confession of judgment is filed for the law library fund nor for serv-
fces of any court reporter. If a transcript of such judgment be filed
with the county clerk, a copy of the statement must be filed with it.
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IN THE SUPREME COURT OF THE STATE OF CALIFORNIA

IN BANK

JOSEPH A, RANDONE et al.,
Petitioners,
v.
THE APPELLATE DEPARTMENT OF
THE SUPERIOR COURT OF
SACRAMENTO COUNTY,
Respondent;

NORTHERN CALIFORNIA COLLECTION
SERVICE INC. OF SACRAMENTO,

Real Party in Interest.

FILED
AUGR6 1971

Sac. 7885

For more than & century California creditors have

enjoyed the benefits of a variety of summary prejudgment

remedies, and, until recently, the propriety of such pro-

cedures had gone largely unchalienged.

In June 1969, how-

ever, the United States Supreme Court in Sniadach v. Family
Finance Corp. {1969) 395 U.S. 337, concluded that a Wisconsin
prejudgment wage garnishment statute violated a debtor's

right to procedural due process, by sanctioning the "taking"
of his property without affording him prlor notice and




hearing. The rorce of the constitutional principles under-
lying the Sniadach decision has brought the validity of
many' of our gtate's summary prejudgment remedles into ser-
ious question.

In McCallop v. Carberry (1970) 1 Cal.3d 903 and
Cline v. Credit Bureau of Santa Clara Valley (1570) 1 Cal.
3¢ 908, we examined the California wage garnishment stat-
utes in light of Sniadach and, although the California pro-
visions differed from the Wisconsin statute in several re-
spects (see 1 Cal.3d at p. 906, fn. 7), we concluded that
the California procedure exhlbited the same fundamental,
constlituticnal vice as the statute invalidated in Snladach.
More recently, our court has determined in Biair v. Pitchess
(1971} 5 Cal.3d _____ that California's present claim and de-
iivery procedures, permitting prejJudgment replevin prior to
notice or hearing, cannot withstand the constitutional scru-
tiny dictated by Sniadach. In the instant proceeding we are
faced with a similar challenge to one segment of California's
prejudgment attachment procedure, section 537, subdivision 1,
of the Codg of Civil Procedure, which, in general, permits
the attachment of any property of the defendant-debtor,
without prior notice or hearing, upon the filing of an action

on an express or lmplied contract for the payment of



g

money.
_ For the reasons discussed below, we have concluded
that in light of the constitutional precepts embodlied by
Sniadach end this court's subsequent decisions in McCallop,
Cline and Blair, the prejudgment attachment procedure sanc-

tioned by subdivision 1 of section 537 viclates procedural

1/ B8ectlon 537, subdivision 1 provides in full:
"The plaintiff, at the time of issuing the summons, or at any
time afterwardymay have the property of the defendant at-
tached, except earnings of the defendant as provided in
Section 690.6, as security for the satiafaction of any Judg-
ment that may be recovered, unless the defendant gives se-
curity to pay such Jjudgment, as in this chapter provided,
in the following cases:

1. In an action upon a contract, express or im-
plied, for the direct payment of money, (ai where the con-
tract is made or is payable in this state; or (b) where the
contract 1s mmade outside this state and is not payable in
this state and the amount of the claim based upon such con-
tract exceeds five thousand dollars ($5,000); and where the
contract described in either {a) or (b) is not secured by
any mortgage, deed of trust, or lien upon real or personal
property., or any pledge of personal property, or, if ori-
ginally so secured, such security has, without any act of
the plaintiff, or the person to whom the securlty was glven,
~ become valueless. An action upon any liability existing
under the laws of thia state, of a spouse, relative, or
kindred, for the support, maintanance, care, or necesparlies
furnished to the other spouse, or other relatives or kind-
red, shall be deemed to be an &ction upon an implied con-
tract within the term as used throughout all subdivisions
of this section. An action brought pursuant to Section 1692
of the Civil Code shall be deemed an action upon an implied
contract within the meaning of that term as used in this
section.”

All section references are to the Code of Civil
Procedure, untess otherwise indicated.



due process as guaranteed by article 1, section L3 of the
California Constitution and the Fifth and Fourteenth Amend-
ments of the United States Constitution. In reaching this
conclusion we note that the Supreme Coufﬁs of Minnesota and
Wisconsin have recently arrived at similar defterminations,
invalidating gerneral prejudgment garnishment statutes on the
authority of Sniadach. (Jones Press Inc., v. Motor Travel
Service, Inc. (1970) 286 Minn. 205 [176 N.W.2d4 87]; Larson
v. Fetherston (1969) 44 Wis.2d 712 [172 N.W.2d 20].)

The recent line of cases, commencing with Sniadach,
reaffirms the principle that an individual must he afforded
notice and an opportunity for a hearing bvefcore he is deprilved
of any significant property interest, and that exceptions to
this principle cen only be justified in "extraordinary cir-
cumstences. ' Section 537, subdivision 1, drafted long be-
fore the decision in Sniadach, does not narrowly draw lnto
focus those "extracrdinary circumstances” in which summary
seizure may be actually required, Instead, the provision-
sweeps broadly, approving attachment over the entire range of
"contract actions," a classification which has no ratiocnal
relation to elther the public's or creditors'! need for éx-
traordinary preJudgment relief, Moreover, the subdivision

at issue falls to take Into account the varylng degrees of



deprivaetion which result from the attachment of different
kinds of property. Consequently, the section improperly
pernits a writ of attachment to issue without notice or
hearing even in sltuations in which the attachment deprives
a debtor of "necessities of life;” this wide overbreadth of
the statute condemns it. In light of theae substantisl
constitutional Infirmities inherent in the provislon, we
find that the lower court abused its discretion in refusing
to release the attachment of defendants' bank account and

thus we conclude that & wrlt of mandate should issue.,
1. The facts of the instant case.

This constitutional challenge arises out of the
attachment of & bank =ccount of Mr. and Mrs. Joseph Randone
by the Thunderbird Collection Services, Inc., a licensed
collection agency registered under the name of Northern
Californis Collsction Service, Inc. of Sacramentc. On
February 16, 1970, the collection agency filed an action
against the Randones, as individoals and doing business as
Randone Trucking, alleging (1) that the Randones had failed
to pay a bill for $490 for services rendered to them by the
Sacramento law firm of Cohen, Cooper and Ziloff, (2) that
the collection agency was the aasighnee of that debt, and
thus {3) that the Randones were indebted to the collection
agency for the $490 principal, plus $130 in accumulated

Interest.



On March 17, 1970, the cocllection agency secured
a writ of attachuent from the (lerk of the Sacramento County
Municipal Court &nd levied thet attachment upon the defend-
ants' checking éccount at & branch of the Crocker-Citizens
Bank in Fair Oaks, California. At the time the bank account
contained $176.20 and, pursuant to the attachment, that
ancunt continues to be wlthheld from the Randcones by thelir’
bank pending receipt of a court order releasing the attach-
ment.

On March 31, 1970, the Randones flled & motion to
digsolve the attachment on the ground that the issuance of
the writ pricr to judgment constituted a violation of due

process; they cited the Sniadach, McCallop and Cline cases

as authority for their contention. At the same time they
alsgo filed an affidavit attesting that their sole source of
income was unemployment insurance; in light of the hardship
caused by the attachment of their bank accountsg, they re-
quested that the court shorten the time before the hearing
of their motion. Pursuant to this request, the court noticed
the motion to dissolve the attachment for argument on April
3, 1970,

On April 3 the municipal court heard the motion
and denied it. The Randones filed & timely notice of appeal
to the Appellate Department of the Superior Court of Sacra-



mento County, again contending that the rationale of
Sniladach and ita California progeny reguired that a debtor
be afforded notice and a hearing prior to the attachment of
his bank account. On October 29, 1970, the appellate de-
partment affirmed the municipal court decision without writ-
ten opinion. The Randoﬁes thereafter requested that in
light of the general ilmportance of the issues presented,

the case be certified to the Court of Appeal, but on Novem-
ber 5, 1970, the appellate department denied this petltion
as well.

Having exhausted all the available procedural
measuses on appeal, the Randones petitioned this court for
an originel writ to review the lower court decision main-
taining the attachment. Recognizing that defendants' chal-
lenge to the constitutionality of section 537, subdivision
1, invelved a guestion of general lmportance, over which a
considerable conflict had emerged in our lower courts,g/

and that the issue would often arlise in municipal court pro-

2 Compare Western Board of Adjusters, Inc. v.
Covina Publishing Co. (1970) 9 Cal.App.3d 659, 674, and
Johnston v. Conningham (1970} 12 Cal.App.3d 123, 128-129
with Mihans v. Munieipal Court (1970) 7 Cal.App.3d 479,
§86, 488; cf. Klim v. Jones (N.D.Cal. 1970) 315 F.Supp. 109;
Java v. California Dept. of Human Resources (N.D.Cal. 1970
gl? Féi$pp. 875, 878 (three-judge court), affd., {1971) o1 S.

t. 1 .



ceedings from which no appeal to our court would be possible
without & certification by the superior court, we exercised
our discretion and i1ssued an alternative writ of mandamus to
determine wnether the lower court abused 1ts discretion in
refusing to dissolve the attachment at issue. "{B]y so do-
ing, "we have necesgarily determined that there is no ade-
quete remeéy in the ordinary course of law and that [this]
cage is a proper one for the exercise of our original Juris-
diction,’' (Westbrook v. Mihaly (1970) 2 Cal.3d 765, 773.}"
{San Francisco Unified School Dist. v, Johnson (1971) 3 Cal.
3d 937, 945; see also Schweiger v. Superior Court (1970) 3
Cal.3¢ 507, 517-518.}
Z. Section 537, subdivision 1, permits the
initiel sttachment of ail of ETE?EE@#E;EEETEEEE
without affordirg the individusl elther notice

of the attachueni or a prior hearing to contest
the attachment. :

Our review pf the ccnstitutionality of the attach-
ment provision at iszue necessarily beging with an examina- .
tion of the actual operation of the attachment procedure
ander existing lew and a comparison of this procedure with
the procedures found inadequate in Sniadach, McCallop, Cline
and Blair.

In Califcrnia "attachment" is a purely statutory
remedy {Ponsonby v. Sscramento Suburban Pruit Lands Co.

(1930) 21C Cal. 229, 232) activated by a plaintiff, under



which the property of a& defendent is "seized" by legal pro-
cess in advance of trial and Jjudgment. Under section 537
and the succeeding sections of the Code of Civil Procedure
dealing with attachments {Code Civ. Proc., §§ 537-561,
590-69C,52), an attachment is initiated by & writ issued by
the clerk of the court in which a plaintiff has flled guit;
the writ commands the sheriff of a counicy in which assets of
a defendant are located to teke custody of that property.
The writ is available only in those clagses of action enu-~
merated in section 537; tne subdivision at lssue in this
proceeding permits the issuance of & writ at any time after
the plaintiff has filed an action "upon a[n unsecured] con-
tract, express or implied, for the direct payment of money.”
With the exception of a new exclusion of earnings
of a dsfendant, enected in 1970 (Stats. 1970, ch. 1523,
§ 2), sundivision i does not limit its operation to specific

categoriez of property owned by a defendant, e.g., to non-

%/ "Garnishment" constitutes a sub-category of
“attachment,” referring to the selzure or attachment of
property belonging to or owing to the debtor, but which is
presently in the possession of a third party. (See Black's
Law Dictionary (4th ed. 1957) p. 810: Frank F. Fasi Supply
Co. v. Wigwam Investment Co. (D.Hawaii 1969) 308 F.Supp.
61.) Thus the "attachment" of the Randone bank account
the instant case is technically a "garnishment” of their
funds, since thelr agsets were in the hands of a third party,
the bank, when they were seized by legal process.

59,
in



necesslties or to real estate, but instead permits the at-
tachment of any property of & defendant, allowing the cred-
ltor to select which assets of the defendant should be sub-
Jected to attachmentz. Moreover, this subdivision does not
require a creditor to prove, or indeed even allege; sny
special circumstances reculring the immedlate attachment of
the defendant's property in the specific case; so long as
the creditor's complaint alleges a cause of action in con-
tract for the direct payment of money, subdivision 1 auth-

orizes the issuance of & writ against all debtors alike.
To obtain the writ of attachment under subdivi-
gion 1, the plaintiff must file a declaration with the
clerk of the court stating that his cause of action is in
contract and qualifies under the subdivision (Code Civ.
Proc., § 538)}; he must at the same time file an undertak-
ing for not less than one-half of the total indebtedness
claimed or one-half of the value of the property sought to
pe attached., (Id., § 539.) Once the clerk recelves these
written declarsations, he iz authorized to issue the wrlt of
attachwent immediateiy. No judicial offlcer scrutinizes
the papers. Neither notice of the proposed attachment nor
opportunity to contest the attachment before its issuance

is afforded te the debtor, Indeed, the right to attach any

10



asset without notice to the debtor is specifically granted

to the creditor by section 537.5, whleh provides that, upon
the request of the creditor, the clerk “shall not make pub-
lic the fact of the fiiing of the complaint, or of the is-
guance of the attachment, until after the filing of the re-
turn of service of the writ of attechment. . . .”

Upon issuance, the clerk forwards the wrlt to the
appropriate sheriff, together with a detailed description of
the property to be attached. After receliving the writ the
sheriff attempts to levy on the property; the actual fom
assumed by the levy turns upon the nature of the property
{ses 1d., §§ 54i, 542), Eut, unless the property attached

consists of real estate, the levy neceggarily deprives the

4/ Becauss the attachment of real estate does not
generslly deprive an owner of the use of his property, but
meérely constitutes & lien on the property, the "taking" gen-
erated by such attachment is frequently legs severe than that
arising from other attachments. In view of this basic differ-
ence In the effect of such attachment, it has been suggested
that a statute which dealt sclely with the attachment of real
estate might possibly invelve constitutional considerations of
a different magnitude than those discussed hereafter. (Cf,
Young v. Ridley (D.D.C. 1970} 306 F.Supp. 1308, 1312. See
generally Note, Attachment in Caiifornia: A New Look at an 0ld
Writ {1970} 22 sStan. L.Rev. 1254, 1277-1273.) 'The instant
statute is not so limited, however, and the great majority of
cases arising under 1t do involve the deprivation of an
owner's use of his property; thus we have no occasion in this
proceeding to speculate as to the constitutionality of a pre-
Judgment attachment provision which does not significantly
impair such use,

11



defendant of any right to the use of the property whille the
attachment remains Iin force. Thus, in the Instant case, al-
though the bank deposits attached were not removed from the
bank, defendants were still prevented from using the funds.

Property seized by levy is held purguant to the attachment

provisions for thres years, unlegs released earlier pursuant
to &an order obtained by the defendant (id., §§ 5b2a, s42p).

The summary procedure outlined above empowers a
cereditor to obtain an attachment of any property of a debtor
(excluding wages) without affording the debtor notice or
hearing and without proving a special need for such a dras-
tic remedy, Recognizing ths resvltant hardship to the debtor,
the present statutory scheme permits him to move for release
of the property on the grounds that it is exempt from attacgment

under one or more of the provisions of sections 690-690.29.

5/ In general a debtor may secure the release of
an sattachment {1) by posting a bond, filing an undertaking
or paying the amount of the creditor's demand plug costs to
the sheriff (Code Civ. Proc., §§ 540, 554, 555), (2) prevail-
ing on the underlying action and obtaining a court order for
release, or (3) prevalling on a claim that the seized prop-
erty is exempt from attachment {Code Civ. Proc., §§ 690-690.29.)

&/ As noted above, in 1970 the Leglislature respon-
ded to cur decislons in McCallop and Cline by completely ex-~
cluding earnings from prejudgment attachment. At the same
time the Legislature also revized several sections of the
statutory exemption srovision by providing that as to cer-
taln limited categorles of property, primarily unpaid govern-
mental benefits (e.g., workmen's compensation award {Code

iz



The exemptlon statutes cover a wide range of property, and
disclose a general legislative intent to permit a debtor to
gecure the release of asgsets partlicularly vital to him and
his family for 1ife and livelihood. Degpite this salutary
policy, the scope of the specific exemptions has frequent-
ly proven insufficient, necesslitating numercus amendments
(see Note {1941) 15 So. Cal.L.Rev. 1, 20}; as & conseguence,
over the years the exempticns provisions have taken on the
contrasting colors of a Fauve painting. Thelr in-

equity and inadequacy have at times engendered serious crit-

icism. {See, e.g., Rifkind, Archailc FExemption Laws (1964)

3G Stete Bar J. 370; Seid, Necessaries - Common or Otherwise

{1962) 14 Hastings L.J. 23; Note (1935) 23 Cal.L.Rev, 414.)

Moreover, as we noted in McCallop v. Carberry (1970) 1 Cal.

Civ. Prooc., § 699.15}, unenployment compensation benefits
(1d., § 650.175} and welfare benefits (id., § 690.19)), the
property would be exempt from attachment or execution with-
ocut the {iling of & claim for exemption by the debtor. This
new procedure, however, applies to only a very small propor-
tion of the "exempted" property; the bulk of a debtor's
necessities, even as defined by the exemptlion provisions,
remeins subject to immediate attachment by the creditor.

"Mie basic theory of such exemption is that a
debtor and his family, regardless of the debior's imprudence,
will retain enough money to maintain a basic standard of liv-
ing in order that the debitor may have a falr chance to re-
main & productive member of the community. [Ciltations.]

The statute should be llberally construed in order to effec-
tuate this purpose.” (Perfection Paints Prod. v. Johneon
(1958) 164 Cal.App.2d 739, 741.)

13



34 903, 907, under the procedures afforded for establishing
the exempt nature of attached property, a debtor before ob-
‘taining a release of the attachment, may be forced to walt
a perlod of 25 days.

From this brief review of the statutory provis-
ions, the broad outline of the prejudgment attachment pro-~
gedure becomes clear., Under section 537, subdivision 1, an
ungecured contract ereditor can, as & matier of course, ob-
tain an attachment of almost any of the debtor's property,
wlthout notice to the debtor and without an opportunity for
2 hearing. Alithough the statutory scheme affords some re-
lief to the debitor by virtue of the varied exemption pro-
vigions, these sections impose the burden of golng forward
on the defendant, and, even if pursued with vigor, these
procedures result in an inevitable delay during which the
debtor will be effectlvely deprived of the use of his
property.

- The procedure for attachment reviewed above finde
& marked parallel in the statutery procedures held uncon-
stitutional in Snlsdath and in the decisions following that
case. ‘The Wisconsin vage garnishment statute invalidated
in Sniadach, ilke section 537, subdivision 1, permitted the
"attachment" of a debtor's property without notice to the

debtor and without affording the debtor an opportunlty to

14



be heard. Although the Wisconsin statute apparently did not
contain exemption provisions as generous as those provided
by California law, such exemptions, generally avaeilable only
after attachment,; were found in McCallop and Cline insuffi-
clent to cure the procedure’s constitutional defects. More-
over, the attachment procedure here operates even more
harshly than the procadure invalldated in McCallop and Cline,
for the wage garnishment provision at issue in those cases
at leegt provided for prlor notice to the debtor. (See
MeCallop v. Carberry (1970) 1 Cel.3d 903, 906 fn. 7.)

Pegpite the marked similarities between the pro-
cedure challenged nhere and the procedures overturmed by the
sbove euthorities, the credlitor contends that Snladach does not
invaiidate the instent statute. First, the collection
agency contends that the constitutional holding In Spnladach
iargely rested upon the “peculiar” nature of wages and the
unigue dangers lmpoesed by prejudgment wage garnlshment, and,
since gection 537 does not permit attachment of wages, it suggests
that Snisdach does not apply. Second, the creditor claims that eve.
if it does, the deprivations imposed on debiors by this gen-
eral attachment statute are not as serious as those incildent
t0 wage gernishment, snd do not regulre prior notice or
hearing. Finally, the agency afgues that the interests served

by affording craditors the prenotice attachment remedy are

15



sufficient to Justify the current procedure.

As discussed more fully below, we have concluded
that a2ll cf these contentions pale before the procedural
"due process” righte of debtors elucidated in Sniadach.
initially, we shall explaln that rather than creating a
special constitutional rule for wages, the Sniadach opinion
returmed the entire domain of prejudgment remedies to the
long-standing procedural due process principle which dic-
tates that, except in extraordinary circumstances, an in-
dividual may not te deprived of his life, liberty or prop-
erty without notice and hearing, Thereafter, we shall
point out that subgdivision 1 is not carefully tailored to
1imit its effect to such “extraordinary” situations. Final-
ly, we indicate that since the provision ig drafted so
broadly that it permits the attachment of a debtor's
"necessities of life" prior to & hearing upon the validity
of the crediter's claim, it, in any event, violates due
process,

Prejudgment attachment can constitutlonally be
sanctioned only under a much more narrowly drafted statute,
one which ls cognizant of, and sensitive toc, the constitu-
tional Interests exposed by Snisdach and the subsequent

cases.
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3. The constitutional principles underly-
ing Snladach are not confined to wage garnigh-
ments; the decision instead embodies the general
"due process precept that, except in "extra-
ordinary circumstances, an individual is guar-

anteed 8 right to notlce and hearing before he
iIs deprived of & significant interest.

The agency's primary contention before this court

is that the United States Supreme Court declsion in Sniadach
ig limited to prejudgment wage garnishment. Relying on the
Snladach majority's emphasis of the perticular hazards eman-
ating from the gernishment of wages (395 U.S. at pp. 340-
341) and the opinion's characterization of wages as "a speci-
alized type of property preegenting distinet problems in our
economic system,” (395 U.S. at p. 340) the collection agency
argues that thnls court's earller decisions in McCallop v.
Carberry {(1970) 1 Cal.%d 903, and Cline v. Credit Bureau
(1970) 1 Cal.3d 902, invalidating California garnishment
procadures insofar as they apply to wages, exhaust the con-
stitutional reach of the Snladach decision.

We recently confronted an ldentical argument in

Blair v. Pitchese (1971) % Cal.,3d ___ , ~ ,¥ in the con-

text of a chalienge to the California claim and delivery
procedure. DBecause the property subject to selzure under
the questioned prejudgment replevin provisions consisted of

tangible personal property rather than an employee's wages,

*Typed opn., p. 34
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defendants in Blair claimed that the Sniadach decision did
not apply. This court, however, unegulvocally rejected such
an attempt to confine Sniadach's raticnale to the facts of
the case, Noting the libersl applicatlon that had been
accorded the Sniedach principle in a wide variety of con-
texts ocutside of wage garnishment; we concluded that by
permiitting the selzing and holding of a debtor's personal
property wilthout prior notlce or hearing, "California's

claim and delivery law violates the due process clauses of

8/ The decisions cited in Blair vividly illumin-
ate the broad scope of Sniadsch outsiae of the wage garnish-
ment context. {See, c¢.g., Goldberg v. Kelly (1970) 397 U.S.
254 {(termination of welfare paymenits); Kiim v. Jones (N.D.
Cal. 1970) 315 F.Supp. 103 (selizure by innkeeper); Swarb v.
Lernox (E,D. Pa., 1970) 314 F.Supp. 1091, prob. juris. noted
(197L) 91 §.Ct. 1220 (contession judgment); Mihans v. Muni-
cipal Court (1970} 7 Cal.App.3d 479 (repossession of resi-

dence).)

Cther recent declslons have continued this far-
reaching trend. (See Santiago v. McElroy (E.D. Pa, 1970)
319 F.B8upp. 28B4 (three-judge court) (levy on tenant's pos-
sesslons by landlord}; McConaghley v, City of New York (Civ.
Ct. 1969) 60 Misc.2d 325 [304 K.Y.S.2d 136] {seizure by hos-
pital); Desmond v. Hachey (D. Me, 1970) 315 F¥.Supp. SQE
(three-Jjudge caurt),gim risonment of debtor); Amanuensis Ltd.
v. Brown {Civ. Ct. 1971) 318 N.Y.S.2d 16, 20-21 (tenant's
prior payment of reni prerequisite to proffer of defense);
Ricueci v, United States (Ct, Clms. 1970} 425 F.24 1252,
1256~1257 (Skelton, J. concurring} (termination of employ-
ment); c¢f, Dale v. Hahn {S.D.N.Y. 1970) 311 F.Supp. 1293
(appointment of committee to manage incompetent's property);
Downs v. Jacob {Del. 1970) 272 A.2d 706, 708-709 (seizure by
landlord). )
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the Fifth and Fourteenth Amendments of the United States
Consgtitution and section 13 of article 1 of the Califor-
nia Constitution.” (Blair v, ?itchéss {1971} 5 Cal.3ad

*_)

¥

Our concliusion in Blair fully recognized that the
Sniadach decision did not establish a new constitutiocnal
rule for wages out, on the coﬁtrary, simply brought the
traditional procedural due process analysls, worked ocut over

10/
many decades of constitutional litigation, to bear upon

%/ One amicus suggests that the atiachment pro-
cedure at igsue in this case can he distinguished from the
clain and delivery procedures examined in Blalr on the
grounds that a plaintiff wutillzing the clals and delivery
procedure may obtain possession of the geized goods whereas
an “attaching” plaintiff camnot. In focusing attention on
the possessory interest of the plaintiff in these procedures
rather than on that of the defendant, however, this amicus
misses the entire constitutlonsal thrust of Sniadach as well
ag Blair. Biair holds that the fundamental vice of the
cielm and deilivery provislions, for due process purposes, lis
that the procedure deprives e defendant of the use of his
property prior to notice or hearing., The instant attachment
procedure clearly shares this constliutional flaw.

%Q/ See, e.g.; Bell v. Burson gU.S. May 24, 1971)
39 U.8.L. Week 4607 {suspension of driver's 11cense)a Wis-
consin v. Constantineau ?19?1} hoo 7.S. 433 (public "posting'
of individual as "excessive drinker"); Goldberg v. Kelly
{1970) 397 U.S., 254 (withdrawal of welfare benefits);
Armgtrong v. Manzo (1965) 380 U.S, 545 (termination of
parental righis); Willner v. Committee on Character and
Fitness (1963) 373 U.S8. 96 (exclusion from practice of legal
profession); Joint Anti-Fascist Refugee Comm. v, McGrath
(2951) 341 ¥.S. 123 (inciusion on list of subversive organ-
izations); Mullane v. Central Hanover Bank and Trust Co.

¥yped opialon at p, 36
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the question of the validity of summary prejudgment remedies.
(See Klim v. Jones (N.D. Cal. 1970) 315 F.Supp. 109, 122.)
Justice Douglas, writing for the ccurt in Snladach, expressly
revealed this continulty with past constitutional doctrine:
"In this cese the sole question is whether there has been a
taking of property without that procedural due process that

1s reguired by the Pourteenth Amendment., We have dealt over

and over spain with the guestion of what constitutes 'the

right to be heard! [citation] within the meaning of procedur-

al due process. « . « JIn the context of this case the ques-~

tion is whether the Interim freezing of the wages without s
chance to be~heard violates procedural due process.’ '(395
U.8. at pp. 33%-340; emphasis added.)

Cur view of the Sniadsch declsion, as founded upon
& generally applicable due process “right to be heard," ie
reinforced by two opinions of the United States Siupreme Court

rendered subsequent to Sniadach, Goldberg v. Kelly (1970)

{1950} 339 U.S. 306, 313 {(termination of beneflclary's in-
teregt in trust fund); Opp Cotton Mills, Inc, v. Administra-
gor (1941} 312 U.S. 126, 152-153 {establishment of industry-
wide minimum wage); Goldsmith v. United States Board of Tax
Appeals (1926) 270 ¥.8. 117, 123 (rejection of accountant
for practice before Board of Tax Appeals); Coe v. Armour
Fertilizer works (1915) 237 U.S. 413, 423 (execution upon
property of alleged shareholder of debtor corporation).
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397 U.S. 254 and Beoddie v. Connecticut (1971) 401 U.S. 371,
In Goldberg, s in Sniadach, the court faced the guestion
whether procedural dus process required an opportunity for
some hearing before an individual suffered the deprivation
of an important, indeed vital, interest. In resclving that
issue the court drew upon past constitutional "right to
hearing” cases, and then, most signlficantly, relled on the
Sniedach decision aa direct support for its ultimate con-
clusion that due process requlred that a welfare recipient
be afforded an opportunity to be heard before his welfare
payments could be terminated. {397 U.S. at p. 264.)

More recently Justice Harlan, writing for the
couart in Boddie, undertcok & general review of the cases
recognizing that, absent & countervailing state interest
of overriding significance" (U40L U.S. at p. 377), due pro-
cesy reguires, &t a minimum, that an individusal be given a
meaningful opportunity %o be heard prior to belng subjected
by force of law to a significant deprivation. After noting
that "[tlhe formelity and procedural requisites for the hear-
ing can vary, dependlng upon the importance of the interests
invelved and the nature of the subsequent proceedings,” the
Boddie court continued: ™rhat the hearing required by due
process is subject to walver, and ig not fixed Iin form does

not affect its root reguirement that an individual be given
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an opportunity for & hearing before he is deprived of any
significant property interest . . . ." (Originel emphasis;
%01 U.S. at pp. 378-379.) Again the court cited Sniadach

as authority for the latter, general proposition. (See also

Bell v. Burson (U.S. May 24, 1971) 39 V.S.L. Week 4607,

Thus Sniadach does not mark a radical departure in
constitutional adjudication. It is not & rivuwlet of wage
garaishment but part of the mainstream of the past procedural
due process decisions of the United States Supreme Court.,

Similaxly, our own court has freguently recognized
that the most fundamental ingredient of the "due processh
gusranteed by our state Constitution is "a meaningful oppor-
tunity to be neard.” In this cenéury alone we have applied
this principle to such varled governmental action ag the com-
mitment of an individual to & mentael Institution (In re
Lambert (1901) 134 Cal. 626, 632-633), the civil forfeiture
of property {People v. Broad {1932) 216 Cai. 1, 2-8), the
dispossession of a tenant from his residence {Mendoza v,
Small Claims Court {1958) 49 Cal.2d 668, 572-673), the ex-
clusion of an individual from a field of private employment
{Endler v. Schutzbank (1968) 68 Cal.2d 162, 172-173) and the
imprisonment of s debtor under mesne civil arrest. {(In re

Harris (1968) 69 Cal.2d 486, 489-490,) (See also Brandenstein
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v. Hoke {1894) 101 Cal. 131, 133 (establishment of reclam-
etion district); Sokol v. Public Utilities Com. (1966) 65
Cal.2d 247, 254-256 (curtailment of telephone service};
Estate of Buchman (1954) 123 Cal.App.2d 546, 559-561 (re-
moval of executcr}*}ii/ Justice Traynor, writing for a
unanimous court in Mendoza v. Small Clalms Court {1958) 49
Cal.2d 663, 672, stated the conatitutlonal principle moat
suceinetly: "When public necessity demands, there may be
action followsd by a hearing. [Cltations.] Otherwise due

progess reguires that nc person shall be deprived of a sub~

stantial right without notice Or hearing, [Citations.]"

11/ Indeed; California courts have long preserved
the individualls right to notice and a meaningful hearing in
ingtances in which & significant deprivation 1s threatened by
&% private entity, as well as Dy & governmental body. (See
pingker v. Pacific Coast Socliety of Orthodontists (1969) 1
Cal,3d 160, 165-166 {exclusion from professional association);
Cagon v, Glase Bottle Biowers Assn. ?1951) 37 Cal.2d 134, 143
{expulsion From unlon); Toboada v. Sociedad Espanole etc.
Mutua (1923) 191 Cal. 187, 191-192 {removal from fraternal
goclety}; Otto v. Teilors! P, & B, Union (1888) 75 cal. 308,
314-315 {expulsion from union); Curl v. Pacific Home (1952
108 Cal.App.2d £55, 659-66C {expulsion from old-age home).

As the court in Toboada explained: "It is a fundamental
principle of Justice that nco man may be condemned or preju-
diced in his rights withoult an opportunity to make his de-
fenge., This rule is neot confined alone to courts of justice
and strictly legal tribunals, but is applicable to every tri-
bunal which has the power and authorlty to adjudicate ques-
tions involving legal conseguences.” {Toboada v. Sociedad
Espanole etc. Mutua (1923) 191 Cal. 187, 191; cf. P, Selznick,
law, Soclety, and Industrial Justice {19@9) pp. 252-259,)
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12/
{8mphasis added.)  The decisions in McCajleop, Cline and

Blair, as well as in Snledach, ile at the heart of this due
process traditloen,
Tc be sure, the result reached in Sniadach consti-
tuted a departure from earlier decigions which had upheld
sumpary prejudgment attachment and garnishment; the change,
however, repullted not from en alteration of principles of
due process but instead from 8 reevalustion of the potential
and actual effect of prejudgment selzure upon debtors,
Prior courts had facilely ressoned that prejudgment remedles
did not amcunt to a "taking" of property since the attach-
ment or garnishment was only z "temporary" measure (see
Melrnes v, MeKay {1028) 127 Me. 110, 116 {1#1 A. 699, 702),
afid.. pﬂr curiam sub nom McKay v. Mcinnes (1929) 279 U.S.

8¢0), and conssequently had concluded that general due

12/ "Many controversies have raged about the
eryptic and &hs*ruct words of the Duae Process Clause but
there can he no doubt that at a minimum they require that
deprivation of 1ife, liberty or property by adjudication be
preceded by notize and opportanitv for hearing appropriate
te the n&tnre of fhe case.’ (Mu1lane v. Central Hanover

13/ Plaintiff places substantial rellance on
McKay v. Meinnes {1929) 279 U.S5. 820, a 1929 per curiam
affirmance of & decislon by the Maline Supreme Court uphold-
ing a general prejudgment attachment statute in the face of
& constitutional attack. Although the majority in Sniadach
acknowledged the existence of this prior decision, a sub-
stantlal nuanber of courts have found the vitality of McKay
substantially impaired by the holding of Sniladech (see, €.g.,
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process standards were not applicable. The Sniadach

court, in contrast, recoguized that realistically such pro-
cedures did deprive the debtor of the use of {he attached
proparhyéﬂ/ ané that such deprivation wasg indeed a "teking"
of a significant property interest, which often resulted in
serious havdshiv. Thus the mejority concluded: “Where the
taking of one's property is so obvious, it needs no extended
argument to conclude that sbsent notice and a prior hearing
feitation] this prejudgment garnishment procedure violates

the fundamental principles of due process.” (395 U.S. at

Do 3}'11'*2 . )

Jones Press, Inc. v, Motor Travel Service, Inc. {1370} 286
Minn. 205, 208-209 [176 N.W.2d 87, 90]; laprese v. Raymours
Furniture Co. {¥.D,N.Y. 1970} 315 F.Supp. 715, 724) and
Jugtice Harlan, in his concurrence in Snisadach, rather ex-
piieitly dindicated that MoHay could not survive the Sniadach
decision. 1495 U.S. ab Dp. 583-34k,) In view of (17 the
unexplicated nature of tne MoKay opiniocn, (2) the carefully
limited authority on which the decision weas directly based
[see Hote, The Constitutioinal Validity of Attachment in
Light of Sniasdash v. Familv Finarce Corp. (1970) 17 U,C.L.A. L.
Kev. B37. BBLY enc 13) the irreconciiable conflict between
the principlss underlying Snladach and McKay's purported
holding, we believe this 40-yvear-old per curiam opinion is
too thin & reed {o gupport the reliance plaintiif has cast
upen 1t.

14/ Justilce Harlan, concurring in Sniadach, de-
ciared that "{t]he 'property' of which petitioner has been
deprived is the use of the garnished portion of her wages
during the interim period between the garnishment and the
cnlminaﬁio? of the main suit.” (Original emphasis; 395 U.S,
at p. 342.
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Lithough weges may in the terminciogy of Sniadach
constitute a “"specialized type of property.” the withholding
of which clearly constitutes an extremely gevere deprlva-
tion to the wage earner, Californin's prejudgment attach-
ment procedure ganctions 2 prenstice and nrshegring depriv-
ation of a debter's use of his propesrvy with an even greater
devastating eifect and o wider sweep., Although the depri-
vatlion is nct a permmanent one, the attachment, by statute,
remains in effect for three years unless the debtor secures
an earlier relesgse, The loss of the use of one's property
over such a lengthy period of time cannot generally be dis-
misgsed as merely a "de minimus” {cf. Sniadach v. Family
Pinance Corp. (1969) 395 U.S. 337, 342 {Harlan, J. con-
curring ) or an “ingunstential® {ef. Mendoza v. Small Claims
Court (1058) 49 Cel.2d 668, AT2) deprivation. Under the
congtitutional precepts reviewed above, we believe that in
order for Celifornie to auvtnorize this general deprivation
i a debtor's use of nis property before notice and hearing,
it must demonstrate that the attachment provision serves some
“state or creditor interest” (Sniadech v. Family Finance Corp.
(1969} 395 U.8. 337, 339) "of overriding significence," {Bodaie
v. Connecticut (1971} 401 U.s., 371, 377) which requires the
procedure, end that the statute restricts attachments to

those extraordinary situationsg.
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4, Ssectien 537, subdivigion 1. is not par-
rouly drawn to confine sttachments to those
Textraordinary situations® which reguire 'special
protection to a state or creditor interest.’

In reaffirming the general due process principle
of prior notice and nearing, the Snisdach court declared
that although the "summary procedure [established by the
Wisconsin statute] "may well meet the reguirements of due

process in extraordinary situations [cltations] . . . in the

instant case nc situation requiring spzcial protection to a
state or creditor interest is presented . . .; nor is the
Wisconsin statute narrowly drawn to meet any such'unusual
condition.” (395 U.S. at p. 339; emphasis added.) In our
view, subdivision 1 of section 537 plsinly suffers from the
samne constitubtional infirmiiy.

Althougn the kind 6f "extraordinery situation”

thet way justify suwmary deprivation cannot be precisely de-

ined, three decisions involving such situations clted by the
majority in Snladach glve some indication of the type of
countervailing intersste that have been found sufficient in
past caszes. Eoth Fahey v. Mallonee {1947) 332 U.S. 245, and
Coffin Bros. v. Bennett {1928) 277 U.S5. 29 entailied the
validity of summary procedureg permitting specialized gov-
ernmental officers to react immediately to serious financial

difficulties of & banking institution by selzing operational
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a5/
control of the hank's assets. Given this nation's con-

siderable experience with the public danger thaé can flow
directly and preclpitously from bank failures,éu/ and the
closely reguisted nature of the banking industry, the court
determined in both caseg that the challienged procedures
were sufficientliy Tocused Lo meet an exceptional problem and
+thus that the procedures were constitutlional.

In Ewing v. Mytinger & Casseiberry, Inc. (1650}
239 U.B. 594, the general public interest at stake was even

wore compelling than in the banking cases, for the challenged

i5/ In Fahey the designated public officlal was
the Faderal Home Losn Bank Administrator. Upon determining
that & fedaral savings and loan assoclation was Londucting
its sffairs inm an "unlawful, wnsuthorlzed and unsafe” manner
and was thos Jeopardizing the interests of 1%is members, its
eraditors ana the publiic, the @dministrator was authorized
Lo appolnt o consarvator who would immediately, without no-
tice or hesring, Lake control of the assoclationts operations.

In Cofiin, "a. Georgis statute asuthorized the state
superintendent of | banks to isszue a notice of assessment to
the stockholders of an insclvent bank, and ther to lssue and
levy an execuiion agalnst any stockholder who neglected to
pay, Thereby creating & lien before any Judgment proceeding;
the stockholders were allowed to thereafter raise and try
any defenge claimed by them.” (McCallop v. Carberry (1970)
1 Cal.3d 903, 905. fn. 3.)

15/ The Coffin decision was rendered at about the
time of the Great Debression, 'when maintenance of confi-
dence in the banking system was a primary policy of govern-
ment." (Comment, The Constitutional Validity of Attachments
%giLi%pt of Snladacﬁ Family Fipance Gorp. (1970) 17 U.C.

Rev. 837, 843 fn. 39.)
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procedure permitied the federal Food sand IDrug Administrator
summarlily to selze misbranddd drugs which the administrator
had probabie fause Lo believe endangered health or would
miglesd consumers. The government's authority to protect
the public hesalth is of courss of paramount importance, Bew
cause many individuals might be inJured by unwholesome or
lmproperly labeled drugas before 8 hearing could be held,
the court found summary seizure of misbranded drugs to be
& Justifiable exceptlion to the genaral rule of prior notice
and hearding. (See alseo North American Cold Storage Co. v.
Uity of Thicego {1908) 211 U.8. 305, 315.)

In esch of these three cases 4 number of factors

galezeed, justilving the resort to summary proceduras.

£

Firat, the selzures were undertaken to beneflit the general
puanlin rather than te zerve the interests of a4 private in-
ividual or a2 single clasg of individuals. Second, the pro-
cediares counld only be indtiated by an auvthorized governmental
officlal, charged with a puslic regponsibility, who might
regsonably e expected to proceed only to serve the general
welfars and not teo secure private adventage. Third, in

each case the nature of the risks required immediate action,
and any delisy occasioned by a prior hearing could potenti-
ally have ca(Osed serious harm to the public., Fourth, the

property appropriated did not vitally touch an individual's
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life or livelihond. ®insily, the "takings" were conducted
under narrowly drawn statutes that ganctioned the summary
procedure only when great neceaslity actuelly arose.
Although we dDelleve these characteristics are gen-
erally relevant in determinding the validity of sunmary pro-
cedures, the Sniadach zourt dld cite, apparently with ap-
proval, one other case, wnbey v, Morgarn {1021) 256 U.S.
94, which involved neither the extreme public urgency nor
the hullt-in governmental protsctlens noted above. In
Dwabey the court found conatitutional & state statute per-~
mitting the preludgment atiachment of property of a non-
resident by a resident creditor. Although the "public in-

' gerved by such "qussi-in-rem” attachment does not

Tarest’
SOpeAT &3 strong as thaét invelved in the cases discuased
sterve, the prajudgment attachment of a nonresident's as-
sets, under the noticng of Jurisgdietional authority con-
troiling at the time of the Ownbey decislon, frequently pro-
vided the only basiz by which a state could afford its clt-
izens an effective remedy for injurles inflicted by non-
residents. {Cf., Code Civ. Proc., § 410.10,) Moreover, be-
cause the assels subject to attachment consisted of only
those 1temsg located outside of the debtor's home state;

there was less possibllity that such property would include

"necessities” redquired for day-to-day living; consequently
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the resuliing hardship to the deblor would frequently be
minimal .

Fahey, Coffin, Ewing and Cwnbey all involved

statutes which carefully confined the speration of theilr
summary procedures to the “extraordinary’ situation in which
s govermmental Intersst necessitated such measures. Section
537, subdlivigicn i, by contrsst, permiis prenotice and pre-
hearing attachment . of a debter's property In almost &1l
contract actions as & matter of course, and in no way limits
its application to meet gpecial needs. The purpose gerved
by thlszs wnusually broad attachment schenme 1/ iz, ag the
sgchion itgell relates, simply to provide unsecured creditors
with "security for the zatisfaction of any Judgment that may
be recovered.” (Code Civ, Proc., § 537; see American In-

ustrial Ssles Corp. v, Alrscope, Ine. (1955) 44 cal.2d

)

AY

0, ﬁQS.} A & three-judge federal court recently observed

L

in a sinilar coantext in Laprese v. Raymours Furniture Co.

-

17/ One commentator recently noted that although
attachment provlsions vary censiderably from siate to state,
most Jurigdictions specifilcally limit the remedy to situa-
tions in which “the defendant is a nonresident, has absconded
from the state or secreted himself thereln, or is about to
make & fraudulent conveyance or deplste his agsets.” (Note,
Some Impiications of Sniadach (1G70) 70 Colum. L. Rev, 6l2,
QUG -GU7: see, €.8., Lil. Bev., Stat, 1969, ch. 11, §§ 1-2;
Micn. Stat: Ann. §& 27A. 4001, 7401; New York Cons. Laws,
Civ. Pract., Laws & Rules, §§ 6291, 62%1, 6212; Pa. Stat.

12 Rules of Civ. Proc.,§§ 1285, 1286.)
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{N.D,N,¥. 1970) 315 F. Supp. Ti6, 723-72%, "[wlhile it is
not hard to find that ithe interests of the . . . ereditor
. o+ « might be promocted by {this truncated procedure], the
governmental interest gupposedly advanced is much:more
elusive, The govermnmental interest should encompass the
welfare of the sllsged debtors and consumers, as well as
creditors.”

The agency contends, however, that the availabil-~
ity of a gereral summary attachment procedure does serve a
broader purpose than merely alding creditors. Without a
generally availabie summary attechment remedy, plaintiff
urges, creditors will find it more difficult and more expen-
give to collect thelr debim; consequently they will be ob-
Jigated to ralse aredit rates and to terminate the exten-
glon of cradit to certaln higher credit risk individuals,
Such a conseouence, plaintif'f argues; will work to the
detrlment of the public Iinterest in liberalized credit.

We cannot accept the creditor's argument for several
reasons. Flrst, although the agency maintains aquite stead-
fastly that the withdrawai of a general remedy of attachment
will contrect the credit merket, this contention rests on
nothing more solid then the agency's own assertion. While
this aliegation nmay cilaim some gurface plausibility, several

legal commentetors who have underteXken emplrical studles on
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the subject n&ve concluded that there is "no reason to be-
lieve that attachment hagz any necessary effect on the avail-

abillty of credit.” (Comment, The Constitutional Validity

of Attachments in Light of Cniadach v, Family Finance Corp.

{1970} 17 U.C.L.A. L.Rev, 837, B46; see, e.g., Brunn, Wage

Garnishmant in Saliifornia: A Btudy and Recominendations

{1565) 83 Cal. L. Rev. 1234, 1840.1242.) On the present
record, we are in no position to accept plaintiff's unproven
gagertion,

Second, even if we were to assume that 2 general
sattachuent rznedy 1is essential to the preservation of cur-
rent policies of credilt extension, pleaintiff has not_demon~
gtrated that such credit practices serve the "general public
seberest.”  An argument oan as eaplly be urged that the cur-
rent, senerally available, zummary attachment procedure, by
affording creditors an wnusually inexpensive and expeditious
iegal tool, actually encourages cre&iiors to extend credit

too Treely to lndividusls whom craditorz can reasonably ex-

[

pedt will not be able to meet futuge payments. (See Note
1

1970) 65 Mich. L.Rev. 986, 997,)

i

18/ Commentators have also noted that in view of the
prevailing Tederal bankruptcy provisions "fl]aws that freely
allow attachment may preciplitate bankruptceies, with attend-
ant socilal costs." (Note, Attachment in California: A New
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Finelly, and most fundamentally, this “public in-
terest in liberalized credit," which plaintiff brandishes in
the face of Snisdach, might eqgually ae well have been prof-
fered in support of Wisconsin's wage gamishment scheme; the
Supreme Court's declsion In Snladach implicitly rejects such
an interest ag inseificient, Clearly, if the public does
have an interest in preserving presgent credit policies, that
interest shouid be pursued by methods which do not deprive a
substantlal proportion of debiors of thelir procedural due

process rignts. {Cf. Shapiroc v. Thompscon {1969) 384 U,S.

]

15,

; w0
% Sl

f-: 1
iy

Fiainktife and gaveral amici curliae also suggest
that the challengas attachment procedures may alternatively
be jugtified Ly ths Intereat in preventing a debitor from
absconding with, oF conceallng, 81l his property as soon as

he is neotified of & pending action. A similar contentlion

ook at an OLd Writ (1970} 22 Stan. L.Rev. 1254, 1264.} The
goverpning statutes permlit & bankruptey court, in determining
priorities. to disregard certein attachments made within four
months of the initlation of hankru%tcy procecdings Ssee Bank -
ruptey Act, § 67(a)(1}, 11 U.8.C, § 107(a)(1) {1964)). Thus,
the oreditor who attaches a subztantial portion of the as-
sets of an insclvent deblor virtually invites competing
creditors to file & petition in banXruptey as a means of
preserving thelr rignts. The result may be to force into
sankruptey golng concerns that might otherwise have developed
into solvent businesses." (HNote, Attachment In California:
A New Lock at an 01d Writ (1970) 22 Stan. L.Rev, 1254, 1264.)
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was railsed by defendants in Blair v, Pitchess {1971} 5

Cal.3d __ in dzfengse of Californila's clain and delivery
procedures. We recognlze that in the attachment context,
&g in claim and delivery, "in some instances a very resl
danger may exist that the deptor may abscond with the prop-~

Tty . « . tanrdl [iln such situations & summary procedure

may be conscoant with constitutlonal principles.” {Blair
, 19/
v, Fltchess, (1371} 5 Cal.3d , L The

attachment procedurs of section 537, subdivision 1, however,
like the cleim and dellvery law &t isgue in Bialr, "is not
limited to such extrmordinary situations” (5 0al.3d at

[ Jo¥¥  The gection does not require 2 creditor to

point Lo s?ecial facts which demonstrate an actuasl and sig-
nificeant danger that the debicor, if notified of the sult or
potential atitachnent, will flee from the Jurisdiction with
his assets ur willl conceal his property to prevent future

axecutinn. iIndeed, from the instant record it appears that

18/ As discussed hereinafter in section 5, how-
ever, we have concladed that a eraditor's interest, even in
these "special circumstances, 1s not sufficient to justify
depriving a debtor of "necessities of life” prior to a hear-
ing on the merits of the creditor’s claim.

*Typed opinion &t p. 31.
**¥Typed opinion at p. 32.
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this action typliflies the vast majority of cases arisging under
subdivision L, in which abaclutely no exigent clircumstances
have been demonegtrated which wouég warrant an exceptional
prenotice remedy of this nature.un/

In zum, the instant attachwent provizion authorlzes
the deprivation of & debtor's property without prior notice
or hearing; i% has not been narrowly drawn to confine such
geprivation Lo those "extraordinary cirvcumstances” in which
& state or craditor inlerest of overriding significence
mlont Justily svmmery procedures. As such, we find that
gectlon 527, subdivision 1, constitutes a denial of proced-
srad e process and wvislates article 1, section 13 of the
Califernds Constitution &nd the Fifth and Fourteenth Amend-
mencs of the Unlted States Congtitutlion. 4As noted above,
the Suprewe Courts of Wisconsin and Minnesota have recently
Townd et genersl prejudgoent germlshment statutes of their

rappective states exhibited slmilar congtitutional defiel-

20/ We recognize, of course, that bank deposits,
by their very natiure, are highly mobile and thus that a gen-
eral risk pay arize that such assets will be removed to
avold future execuytion. We do not beileve, however, that
the mere potential mobility of an asset suffices, in itaelf,
to Justify depriving all owners of the use of such property
on & genersl basls., Instead, in balancing the competing in-
terests of all parties, we believe & more particularized
showing of an actual danger of absconding or concealing in
the individual cagse must he reguired.
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encies. (Larson v. Fetherston (1969) 44 Wis.2d 712 [i72

N.W.2d 20]; Jones Press Inc. v. Motor Travel Service, Inc.
: 21/
{1970) 286 Minn, 205 [176 N.W.2d 87].)

5, 8ince gection 537, subdivision 1, is
drafted sp broadly urat it permits the attach-
ment, of & depLor's  necessitles of life’ Prior
to & hearing upon the valldity of the creditor's
claim, 1t, in any event, violates due process.,

Altnough we have recognized sbove that in certain
l1imited clircumstances a crediteris interest in a2 summary
atiachnent proceduresmay generally Justify such attachment,
the nardshiy impogsd on & debtor by the attachment of his
"necessities of 1ife’ is so severe that we do not believe
that & eraditor's privaie interest 1s ever sufficlent to
pereit the impegitlon of such deprivation vefore notice and
g heawring on the vallidity of the creditorts clalm. The

orasent hroadiy phrazed attachment srovision covers an

21/ Cne maicus has suggested that the invalida-
tioR  of albdivision 1 of section 537 may have substantial
inaguiteble collateral affects on pending bankruptcy pro-
ceedings . in which the priority of creditors' liens fre-
guently turn on the date & valid aittachment was secursad.

In the present case, howsver, we hold ne more than that the
vraludgment attachment nrocedure of sectlon 537 subdivision
1 violates due process ingofar ss it sanctlions the taking of
a debtor's preperty without notice and hearing. We perceive
nc constitutional impediment to utilizing the date on which
an attachment was gecured 55 deteininative of the respective
- rights of competing creditors. Of course, the problems

raised by amicus can only definitively be adJudicated in
federal bankruptcy proceedings.
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enormous variety of property, however, sweeping widely to
permit prejudgment attachment of non-necesslties and neces-
sities alike., Thls overbreadth constlitutes a further con-
stitutional deficlency.

This court has pointed out on numerous occasions
that: "What is due process depends on circumstances. It
varles wlth the subject matter and the necessities of the
situation. [Citation.] Its content i3 a function of many
variables, including the nature of the right affected . . "
(8okol v. Public Util. Com. (1966) 65 Cal.2a 247, 25U4.) The
United States Supreme Court recently reitersted this theme
in Goldberg v. Kelly (1970) 397 U.S. 254, 262-263: 'The
extent to which procedural due process must be afforded
{an individual] is influenced by the extent to which he may

e ‘condemned to suffer grievous loss! [citation] and depends
upon whether the [individual's)interest in avolding that

loss outwelghs the governmental interest in summar udi-
cation.” {Emphasis added.) Thus, the greater the depri-
vation an individual will suffer by the attachment of prop-
erty, the greater the public urgency must be to Justify the
imposition of that loss con an individual before notice and
a hearing, and the more substantial the procedural safe-
guards that must dbe afforded when such notice and hearing
are required. {Compare Goldberg v. Kelly (1970) 397 U.S.
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254, 270-271 with Gldeon v. Wainwright (1963) 372 U.S. 335,
344-345; and Sokol v. Public Util, Com. (1966) 65 Cal.2d
247, 256 with Mendoza v, Small Clalms Court (1958) 49 Cal.
24 668, 672-673.) In permitting a creditor to deprive a
debtor of the "necessities of life" prior to & Judicial de-
termination of the validity of the creditor's c¢laim, section
537 subdivislon 1 thereby vioclates due process.

In Sniadach the majority dwelled on the consider-
ablé hardships that were imposed on & wage earner by the
garnishment of wages, emphasizing that "as a practical mat-
ter" the summary remedy often enabled a creditor to "drive
[a debtor and his] family to the wall." (395 U.S. at pp.
341-342.) Although the instant attachment provision does
not permit the attachment of wages, 1t does enable & credi-
tor to deprive a debtor of the use of much property at least
egqually vital to the debtor's sustenance., Perhaps the most
obvious example of the type of hardship condemned in Sniadach
is the attachment of the proceeds of a bank account composed
of the earnings of the debtor; surely there can be no
rational distinctlon drawn between the freezing of such
wages in the hands of an employer, which was struck down in
Sniadach, and the attachment of such moneys as soon as they

have been received from the employer and deposited in a bank.
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In both instances the attachments serve to deprive the deb-
ter of assets that he expects to use for everyday expenses,
thus subjecting pim to enormous pressure to settle

the underlying clalm without litigation, even when he

22/
may have a meritorious defense. (See Larson v, Fetherston

22/ Although severel amici suggest that under
LeFont v. Rankin (1959) 167 Cal.App.2d 433 and Carter v.
Carter (1942) 55 Cal.App.2d 13, all wages in bank accounts
are in fact presently exempt from attachment, we belleve
amicl greatly exaggerate the reach of these decisions. For-
mer Code of Civil Procedure section 690,11, repealed in 1970,
provided that "earnings of the defendant . . . received for
his personal services rendered at any time within 30 days
next preceding the ievy of attachment” (emphasis added) were
subject to release upon claim of exemption, and the LeFont
and Carter cases do indicate that under the former gection
a defendant was entitled to trace exempt wages Ilnto bank
accounts to obtain thelr release from attachment, These
decisions, however, do not intimate that all wages in bank
accounts were subject to release from att@chment, as amici
suggest, but instead hold that only those wages which the
debtor could prove were pald for personal services rendered
within the 30 days preceding the levy qualifled for the ex-
emption. Indeed, in both the LeFont and Carter cases them-
selves the courts refused to release attachments on the
ground that the defendant had failed to show that the at-
tached funds were not in fact savings out of wages earned
more than 30 days before the levy.

: Moreover, the terms of newly enacted section 690.6,
which replaced former section 690.11, appear to eliminate
even the limited "tracing' exemption available under the
prior provision. Section 690.6 declares: "All the earnings
of the debtor due or owing for his personal services shall
be exempt from levy of attachment without Tiling a claim of
exemption . . ." (emphasis added). In restricting the new
statutory exemptiun to wages “"due or owing”, rathe? than to
wages 'received" by the employee, the Legislature appears to
have indicated an intention to withdraw the exempt status
from wages once they are paid to the wage earner, and thereby
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(1969) 44 Wis.2d 712, 718 [172 N.W.2d 20, 23); ef.
McConaghley v. City of New York (Civ. Ct. 1969) 60 Misc.2d
825 [304 N,Y.2d 136] (summary taking of cash savings). See
also Note, Some Implications of Smiadach (1970) 70 Colum.

L. Rev., 942, 949-950; Note, The Supreme Court 1970 Term
{1969) 83 Harv. L. Rev, 7, 117.) Of course such hardship
iz not limited simply to the attachment of accounts contain-

ing wages, for 1f a debtor is unemployed, as are the Randones,
or 1s not presently earning enough money to support his family,
the freezing of all of hls bank account assets will impose

2
- equally harsh deprivations upon the debtor and his family.

to preclude any "tracing” at all. A number of other provis-
ions added to sectlon 690 in 1970 draw an analogous distinc-
tion between pald and unpald benefits. (See, e.g., Code
Civ. Proc., §§ 690.15, 690.175, 690.19.)

23/ Even if a debtor's current income is suffi-
clent to support his family's immediate needs of food and
shelter, once he is deprived of the assets in his bank ac~
counts, & debtor will frequently face the hazards of having
his car repossessed or defaulting on mortgage payments on
his home. And even those individuals who have adequate
assets in securities or other accounts to avoid these dire
consequences, will not avold the substantial embarrassment
and damaged credit rating that inevitably flow from
"bouncing” checks.
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Moreover, "[a]ttachment of any asset critical to
the debtor's immediate well-being exerts the same type of

pressure as does wage garnlshment." (Comment, The Consti-

tutionality of Attachment in Light of Sniadach v. Family
Finance Corp. (1970) 17 U.C.1uA. L, Rev. 837, Bi7.) As we

explained in our recent decision . in Blalr, extreme hardship
arises not only from the attachment of liquid assets, such
as wages or bank account proceeds, but also from the summary
seizure of such items of personal property as "'television
sets, refrigerators, stoves, sewing machines and furniture

of 81l kinds'" (Blair v. Pitchesz, 5 Cal.3d ’ )s*

items that might loozely be described as “necessities” in
our modern society.2

In Jones Press, Inc, v, Motor Travel Services, Inc.
(1970) 286 Minn. 205 [176 N.W.2d 87], the Minnesota Supreme
Court observed that the attachment of accounts recelvable

would often involve comparable consegquences. 'The hardship

24/ "Beds, stoves, mattresses, dishes, tables and
other necessaries for ordinary day-to-day living are, like
wages in Sniadach, a 'specialized type of property present-
ing distinet problems in our economlc system,'! the taking of
vhich on the unllateral command of an adverse party 'may im-

ose tremendous hardships' on purchasers of these essentials,'
(Laprese v. Raymours Furniture Co., (N.D.N.Y. 1970) 315 F.
Supp. 716, 722.)

*Typed cpinion at p. 32.
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and the injustice stresgsed . . . in Sniadach are equally
applicable to the laborer, artisan or merchant whose liveli-
hood depends on selling customers his sérvices or his goods.
« « » If the wage earner is entitled to prior notlice and

an opportunity éo be heard, no reason occurs to us why the
corner grocer, the self-employed mechanic, or the nelghbor-.
hood shopkeeper should have hig income frozen by the garnish-
ment of his accounts receivable prior to the time his lia-
bility is established." (286 Minn. at p. 210 [176 N.W.2d4

at pp. 90-91]; see Note, Attachment 1ln California: A New

Look at an 0ld Writ (1970) 22 Stan., L. Rev. 1254, 1271-1275.)

Similarly,'other courts have recently concliuded that the
summary repossession of & debtor's dwelling (Mihens v.
Municipal Court (1970) 7 Cal.App.3d 479, 486) and the
seizing of his eclothing and other personal possegsions
(Kiim v. Jones (N.D. Cal. 1970) 315 F. Supp. 109, 111, 123)
impose 1llke hardships.

Whereas several of the foregoing cases primarily
involved the deprivation of only one kind of necessity,
such as "household furnishings," the broad attachment gtat-
ute before the court today combines the vices of nearly all
of the invalidated procedures, since it permits the attach-
ment of any and ail property of a debtor other than
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25/
wages. Thus, under section 537, subdivision 1, checking

and savings accounts, home furnishings, tools of the debt-
or's trade, automobiles, accounts receivable, and even the
debtor's residence {see Code Civ. Proc., § 542, subd. 3)

are Ilnitially subject to attachment without notice and hear-
ing. Moreover, unlike the claim and delivery statute invali-
dated in Blair under which & creditor could only compel the
selzure of property.to which he claimed title, the lunstant
provigion initially grants unlimited diacrétion to the cred-
itor to choose which property of the debtor he wlshes to
have attached. A creditor seeking to gain leverage in order
to compel a settlement could exerclse this cholce go as to

place & debtor under the most severe deprivation.

. 2 In striking down California's "innkeeper's
lien" statite in Kiim v. Jones (N.D. Cal. 1970) 315 F.Supp.
109, the federal district court observed: "[W]age garnish-
ment applles only to wages and cnly to a portion thereof,
thus leaving the debtor’s other property unencumbered. Under
{the innkeeper lien statute], however, all of the boarder's
pogsessions may be denied him if such possessions are all
kept in hls lodgings. With the probable exceptions of
motels and inns, in each of the other rooming establish-
ments covered by [the provision] it 1s altogether likely
that the occupant thereof keeps all his worldly gocds there.™
(Original emphasis; 315 F.Supp. at p. 123.)

The hardships imposed by the instant attachment
provislion are, of course, potentlally greater than those
discerned in Kiim, since pursuant to section 537, subdivi-
sion 1, a creditor can reach all property of the defendant,
whether or not that property 1s kept at the debtor's resi-
dence,
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The court in Sniadach recognized that a prejudg-
ment, remedy which permits & creditor to deprive a debtor of
those necessities esgential for ordinary day-to-day living
gives the creditor "enormous" leverage over the debtor.

{395 U.S, at p. 341.,) Because of the extreme hardships im-
posed by such deprivation, a debtor ié under severe presspure
to settle the crgditor's claim quickly, whether or not the
claim is val:l.d.2 Thus sanction of such prenotice and pre-
hearing attachments of necessities will in many casges effec-
tively deprive the debtor of any hearing on the merits of
the creditor's claim. Because, at a minimum, the Constitu-
tion requires that a defendant be afforded a meaningful op-
portunity to be heard on the merits of a plaintiff's claim

{see Boddie v. Connecticut (1971) 401 YU.8, 371, 377}, the

26/ The Sniadach court quoted the conclusions of
Congressman Sullivan, GChairman of the House Subcommittee on
Consumer Affairs, with respect to the use of summary pro-
cedures in coercing the payment of fraudulent claims:
"iWhat we know from our study of this problem is that in a
vast number of cases the debt 1s a fraudulent one, saddled
on & poor ignorant person who 1s trapped in an easy credit
nightmare, in which he 18 charged double for something he
c¢could not pay for even if the proper price was called for,
and then hounded into giving up a pound of flesh. . . '
114 Cong. Rec. 1832." (395 U.S. at p. 341,) (See also
Project, Resort to the Legal Process in Collecting Debts

from High Risk Gredit Buyers in LOB eles - Alternative
Methods %ar Allocating %resent_ﬁbsts L L.A, L. Rev.
3 .5
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state cannot properly withdraw from a defendant the essen-~
tisls he needs %o live, to work, to support his family or
to litigate the pending action before an Iimpartial confir-
mation of the actual, as opposed to probable, validity of
the creditor's claim after & hearing on that issue. (See
Goldberg v. Kelly (1970) 397 U.S, 254, 26?.}2 The private
interest of a creditor, even in the special circumstances of
"absconding” or “concealing assets” suggested above, does
not rise to the level of an "overwhelming consideration”
(Goldberg v. Kelly (1970) 397 U.S. BS#4, 261) so as to Justi-
fy & deprivation of such "brutal” (id.) dimensions without
a prior hearing on the merits.

Although the present attachmept provision falls
short of constitutlional requirements, we note that our con-
stitutional determination does not conflict with present

iegislative policy but, on the contrary, gives practical

27/ The Unlted States Supreme Court's description
of the consequences of the wlthdrawal of welfare payments in
Goldberg v. Xelly (1970) 397 U.8. 254, 264, is also pertin-
ent to the attachment of necessities. ". . . [T]ermination
of aid pending resolution of a controversy over eligibility
may deprive an eligible recipient of the very means by
which to live while he waits. Since he lacks independent
resources, his situation becomes immediately desperate., His
need to concentrate uvpon finding the means for dally sub-
gletence, in turn, affects his ablllty to seek redress from
the welfare bureaucracy.” (Original emphasis.)
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and uniform effect Lo the protection afforded & debtor's
necessities by curreni exemption statutes. As explained
eariier, under existing law once property has been attached
& debtor is afforded an opportunity to secure the release of
an attachment by demonstrating that the property belng with-
held 1is axempt from attachment under any one of the numer-
ous statutory exemption provisions. Thus, even at present,
if a debtor is aware of his legal rights an¢ can afford to
do without the attached necessity until he is able to secure
its release through the courts, a creditor generally cannot
gain the undue leverage afforded by the attachment of such
property. Debtors are frequently unaware of avallable legal
remedies, however, and, as we recently recognlzed in
McCallop, even 1f they were, 'while awaiting hearing upon

+ « o [their] claimf] of exemption . . ., defendant[s] . . .
with famil{ies] to support could undergo the extreme hard-
ship emphasized in Sniasdach.” (McCallop v. Carberry (1970)
1 Cal,3d 903, 907.)

Because of these problems, the post-attachment
operation of the present exemption procedure, placing the
burden on tﬁa debtor to geek exempltion, does not satisfy the
constitutional requirements discussed above., Ingtead, due

process requires that all "necessities” be exempt from pre-
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23/
Judgment attachment aeg an initial watier.

We recognize, of course, that not all attachments
under the present subdivision invelve deprivetion of such
magnitude. ¥We do neot doubt that a constitutionally valid
prejudgment attachment statute, which exempis "necesalties”
from ites coperation, can be drafted by the Legislature to
pernlt attachnent generally after notice and a hearing on
the probablie validity of a creditor’s claim {cf. Sniadach v.
Family Finance Corp. {1969) 395 U.S. 337, 343 (Harlan, J.
concurring); Bell v. Burson (U.S5. May 24, 1971) 39 U.S.L.
Week 4607, 4609-4€10}, and even to permit attachment vefore
notice in exceptional cases vwhere, for example, the creditor
can additionally demonstrate before a magistrate that an
actual risk hasg arisen thet assgets wllil be concealed or that
the debtor will abscend. {Cf. Sokol v, Public Utilities Com,
{1966} 65 Cai.2d 247, 256.}2 The subdivision at issue,

28/ Although, as we have noted earlier, objections
have been rajsed to the adequacy of several of the present
exempticn provigions in light of contemporary needs, we of
course have no pecasion in the instant csse to evaluate the
sufficiency of the coverage of current statutes. {Cf.
Santiago v. McElroy (E.D. Pa. 1S70) 319 F.Supp. 284, 294
three-judge court).} We note in passing, however, that on
the basis of the present record the $176.20 in the Randone's
bank account attached in the present case wounld apparently
not be exempted from attachment under section 690, even 1f
it constituted defendants' sole source of support. (See
ma 22’ ﬁugrae) *

29/ 1In those cases in which attachments are auth-
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however, draws none of these relevant distinctions and pro-
vides none of the necessary procedural safeguards and, for
the reasons discussed &t some length in Blair (5 Cal.3d
at pp. “m_m};* this court cannot properly undertake the
wholesale redrafting of the provision which is required,
We therefore conclude that this provision, like the wage
garnishment procedure at igsue in McCallop and Cline and the
claim and delivery procedure congldered in Blair, is uncon-
stitutionallcn its face,

6. Conclusion

We do no more here than follow the principle of
Snladach, as later expressed in our own cases of McCallop,
Cline and Blair., In Sniadach the U.S. Supreme Court applied
to modern conditions the apthority of traditlonal procedur-
al due process, and in so doing reaffirmed the general guar-
antee of notice and hearing prior to the deprivation of one's
property. The particular significance of thege declsions
lieg in their common recognition of the appllcation of this
principle to those especlally 1n need of the protection

orlzed before notice and hearing, the debtor "must be prompt-
ly afforded the opportunity to challenge the allegations of
the [creditor and to secure the restoration of the Eattached
groperty " {Accord Sokol v. Public Utilities Com. (1966

5 Cal.2d 247, 256,)

*Typed opinion at pp., 38-43,
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afforded by such process; in the instant casge, it includes
those whose very necessitiez of life could be taken from
them without & pricr opportunity to show the Invalldity of
the creditor's ¢laim.

California's attachment statute violates this pro-
cedural dus process precept by senctioning in substantially
ell contract actlions atiachment of a debtor's property, with-
out notice and hearing. "Nor 1s the overbrgad statute narrow-
ly drawn to confine attachmentz to extraordinary circumstan-
ces which require gpecial protection to a state or creditor
interest. Given the statute's fundamental constitutional
infirmity, the attachment of the Randone's bank account camnot
stand, and the lower court erred in refusing to relesase such
attachment,

Let a peremptory writ of mandamus issue directing
the appellate departméﬁt to issue an corder_directing the trial
court to dissolve the challenged attachment.

TOBRINER, J.
WE CONCUR:
WRIGHT, C.J.
McCOMB, J.
PETERS, J.
MOSK, J.

BURKE, J.
SULLIVAN, J.
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EXEIBIT IV

Propoged
California Attachment Law

- §1. Attachment when issuable

1. The plaintiff, after filing of the-camplaint and at any time
before ginal Judgment, may have the property of defendant other than
necessities as defined in §2 attached as seturity for the satisfaction
of any judgment that may bé recovered unless the defendant gives se;urity
te pay such Judgment, in the manner and under the conditions provided in
this chapter.

2. A writ of attachment may be issued

a. 1n an action for the recovery of money upon g contract express

.or implied, including an action pursuant to Section 1692 of the Civil Code,

where the contract is not secured by a.secutity interest upon real or per-
sonal property or, if originally 50 secured, such security interest has
been lost or the collateral become valueless without;act of the plaintiff;

b. in any action for the recovery of money against a defendant
1f the attachment 1s necessary for the exercise of jurisdiction by the court;

¢. 1In an action by the State of California or any political sub-
division thereof for the collection of taxes due to sald State or political
sﬁbdivisian or for the collection of any money due upon any obligation or
penalty imposed by law;

d. 1in an action by the State of California or any subdivision
thereof for the recoveryﬂof funds pursuant to Section 11680.5 of the
Health and Safety Code, in which case the attachment may be levied also
upon funds on the defendant's person at the time of his arrest which are

retained in official custody.
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3. An action shall be deemed an action for the recoverﬁ of money
if the relief demanded includes the ﬁayment of money even_though in
addition to other forms of relief.

4, No attachment may be issued in any action if the sum claimed,

exclusive of interest and attorney's fees, is less than two hundred dollars.

$2, Necessities exempt from attachment

1. Necessitles means money and other property necessary to defendant's
1ife in the light of contemporary needs or constituting the defendant's
principal source of suppoft or livelihood.

2. Necessities includes but is not limited to

a. all property by rule of law exempt from execution,
k. to the extent not already covered by subsection a.

{i) all the earnings of the defendant due or owing
foxr his peréoual services;

(ii} accounts receivable and payments in cash or other
weans of payment derived from defendant's self-employment to the extent
that their collection or receipt constitutes defendant's principal source
of support;

{111} bank accounts standing in defendant's individuel name
either as scle or joint account in the amount of 100 times the minimum
hourly wage, unleés a greater amount 1s exempt as derived from wages or
under any other ﬁrovisioﬁ of the: law;

{iv} ordinary household furnishings, abpliances and wearing
apparel used by the defendant or members of his household, including musical
inatruments, one television receiver and one radio, as well ss provisions and

fuel procured for the use by the debtor and the members of his household;




{v) one motor vehicle in the personal uge of the defendant;
or a member of his household;

{vi) one housetrailer, mobilshome or houseboat used as
residence by the debtor or members of his housshold;

(vii} tools, implements, Instruments, uniforms, furnishings,
books and other egulpment, inciluding one fishing boat and net, one tracter,
and one commercial motor vehicle, used in and reasonably necessary to
defendant's self-employment.

3. Self-employment means the sxercise of a trade, business, calling,
profession, or agriculturzl pursuit by which defendant earns his live-
lihood, either in his individuasl name, as a partner or in corporate farm,
1f the defendant personally participates in and controls the conduct of

the corporate activities.

§3. Issuance of writ upon judiclal order after notice and hearing

1. A writ of attachment shall be issued by the clerk of the court

upon a8 judicial order ro that effect after notice and hearing as hereinafter
provided. The order may be made by a judge of the court, justice, or referee
appeinted by the judge. In a case where there is no clerk, the writ may be
issued by the justice after the required notice and hearing.

2, Applieation for an order directing the issuvance of a writ of
attachment, or for issuance of the writ of attachment as prescribed in
paragraph one, sﬁall te made by motion which shall be supported by an
affidavit showing the grounds upon which the atrachment is requested.

3. The affidawvit shall state

a. the nature of the indebtedness claimed;
b, the amount claimed as cwed by the defendant over and above
all legal set-offs and counterclaims; or, if an artachment is sought for

only part thereof, such partial amount}




¢. that the attachment Is not sought and the action is not
prosecuted, to hinder, delay or defraud any creditor of the defendant;

d. that the affiant has no information and belief that the
indebtedness for the recovery of which the attachment 1g sought has been
discharged in a proceeding under the National Bankruptcy Act or that a
prosecution of an action for its recovery has been stayed in such a
proceeding; and

e, that thé attachment iz not sought for a purpose other than
the recovery of the indebtedness stated. )

4. Except In the cases specified in section 4, the plaintiff sghall

serve on the defendant a notice informing the defendant that

4. plaintiff in the actilon instituted by him against
defendant has applied for the issuance of a writ of attachment:

b. a hearing will be held on the specified date and at
the specified place;

c. guch hearing has the purpose of determining whether
plaintiff has shown the probable validity of his claim and whether
the property which he seeks to be attached 1s subject to attachment
or exempt. therefrom as necessities;

d. the hearing i1s not held for the purpose of a determination
on the merits of the actual validity of plaintiff's claim;

2. the defendant may be present at such hearing in person
or represented by attorney.

5. The notice set forfh in subsection 4 shall be served upon the

defendant not less than 15 days prior to the hearing un;ess, for good cause
shown, the court orders otherwise. The notice shall be accompanied by a

copy of the affidavit and, if a copy of the complaint has not been




previocusly served upon the defendant, it shall be served at the time
the copy of the notice ls served.

6. The judge, justice or referee at the hearing shall determine
whether- plaintiff has made a showing of the probable validity of his
claim and that the property which he requests to be attached is not
exempt from attachment ag necegsiries, Tf the judge, justice or referce
finds that the plaintiff has shown the probable validity of his claim and
that the property scught to be attached i3 not exempt as necessities he shall
make an order that a writ of attachment be issued, or if there is no clerk
issue 2 writ of attachment, specifying the amount to be secured by the
attachment and the property te be levied upon.

7. Fallure of the defendant tc be present or represented at the
hearing shall not bar a finding on the probable validity of plaintiff's
claim or that the property sought to be attached appears not to be exempt
from attachment. Failure to be present or represented at the hearing shall
not copnstitute a default in the main action or bar the defendant from claim-

ing'that the property attached Is exempt from attachment as necessities.

§4. Ex parte determination permitted in exceptional cases

1. An order for the issuance of a writ of attachment or the issuance
of the writ may be made by the judge, Justice or referee without prior notice
and hearing as prescribed in §3 if the judge, Justice or referee is satisfied
that plaiatiff has shown that

a. an actual risk has arlsen that the debtor will conceal
property sought to be attached or will abscond, or

b. the attachment is nacesséry for the exercise of juris~
diction by the court and that plaintiff was unable to give notice to

defendant of the attachment sought.




2. An order for the writ of attachwent shall be made or a writ of
attachment issued only if the judge, justice or referee is satisfied that
plaintiff has shown the probable validity of his claim and that the property
sought éo be attached is not to be exempt as necessities,

3. In the tases specified In paragraph l-a of this section the plaintiff
shall within two days after the making of an order for the issuance of the
writ by the judge, justice or referee or after the issuance of the writ by
the justice serve notice on defendant that a hearing will be held to de-
termine the probable walidity of his claim and whether or not the property
attached is necessities. The notice shall state the date and place of the
hearing as set at the earliest possible date.

4. The writ of attschment shall be quashed and any levy thereunder
shall be set aside, unless the plaintiff shows within five days after the
making of the order for attachment or the issuance of the writ by the
justice that the notice specified in subsection 3 has been served on

defendant.
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Dear Jobhn:

Thege amo @y commrants on ohe "Provezed Jaliforniszs Attach-

ment iaw?.

{n the whele, this strikes me ze a very well-concsived

statute. The ’neﬁc ultlks Lf Afe"™ matoer introduces enormous
:able attachment statute, and I think

Stevs aaa deals w**L unok prctlers ably., B¢ long as an adversary
pre~judgment hearing ig prcv dsd for {as in Section 2}, then the
issue of the "necessities of life" can be heard at the time the
probvable validity of the claim ig defternined (Section 3(4)), Diffi-
culties arise, however, in tThe "urnusual circumstances" cases under
Section (4} Tn these cases the writ must be issued Ponlylafter)an
ex parte neéaring on the existence of the unusaal clr"uﬁatancos
{Secticn *1“3 and the ;fobabie vxlidity of the claim (Section 4(2)),
and this leaves “he guestion of whether tne property taken 1is a
necessity of 1ife to be decided, st least preliminarily, st the
ex parte ncaring, Since there is 1o other feasible way to deal with
the necessity of 1ife issue in bthe unususl circumshances cases, I
assume tThat Steve’s marrner of hanaiing the problem (determining the
existence of the necessity of 12%¢ ex parve, subject be & quick
adversary hearing on the 1_suej does nob v1s:¢te Randone. In short,
I think Steve has dealt with the wroublesome problem of F&C@bSltleS
of life in the most sensible marner. His definition 2f necessities
of 1ife in ;eaiiuh 2 as, in effecy

t g

{CCP 630 et seq.; after judgment znd an additional set before judg-
nent seemd sound to we, =25 well. Cramming eve“vtn*ng that would
gualify under RKandone ss a nezoessity of 1ife into the catsgory of
post-judment evemptions would probably net be legislatively feasible
or, for that matifer, desirable.

My criticisms are srese: (1) BShould net the additional
risks of transfer or Zsstruction of the eollaberal be sdded to
Section 4(1 (a7 T am thinking of the case in whien the debfor
makes a bulk ssle within Articlie 6 af the Y00 and notlece is given

,,'—3

p TGO
te existing credivcors. A ¢recitor must abttach immediately if he is
to stop the bulk transfer fronm be;“g consummated. This seems to

me to be a leﬁlzlwz @ coage for an “unusual circamstance® kind of
attachment., With respect to the prisk of dean roction, I doub®t that
this is =& common risk, but if¥ a creditor can sisow that a vengeful
debtor is about to destroy his proeperty he ought to be able to
attach.

providing for one set of exemptions




(2} 1 don't understand why Section 2 exempts the small
businessman's acc ountn in (23(p)(ii) and spparently his equipment
in (2){b)Y(vii), but not his irventory. Perhaps Steve's suggestions
on the keeper problem ﬁlll answer this gquestion.

(%) I think I tend to sgree with what I understand
Steve's Onlanﬁ to be aboul ending the general contract grounds
for attachment under nPCt! cn 1{2)¥(a'. 1 am sure the Commission
has debated this in detell, but the more one considers the problem

t attachments will be brought
equirement.  Maybe Sectlon
rtabie Lo the Legislature, but
Tter.

the more vnlikely it s@ems SO0 me

on these grounds given the hsaring
1{2)(a) will make the »iil more a
I thinpk it is likely to te

(‘.‘- 'm o+ :“__T'/-\(T
i
o]
3 fu

A
o
D
o
=9
=
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(&) My basie prosiem with this statute is that it sets
up a_ wali—COACQLvei structure for attachment -- but there usually
isn't goin o be anything for a creditor to atiach because of the
necessifles "? Tife concept Deilg Gpplied TG commercial cases {(and

it is clear b"la+ Randone reguires this). In the consumer or "retall™
case this doesn't trouble me; Randcne has prevty well ended pre-
Jjudgment seizure of property in consumer cases and I don't think
creditors will suffer from this development. However, in commercial
cases, at least when the regquisite unususl circumstances are present,
I would favor a methed of attechment by which creditors could stake
out a priocority in property aga“nsﬁ other creditors and, in cases

not falling within Bankruptey Act Zection 67{a}, against a trustee
in bankruptcy, so long as this metk@d of attachment gives adeguate
welght to Tobriner's view that businessmen should not be put out of
business prior to judzgment because cf being deprived of necessary
property.

What I would propose for discussion ie that in the category
of commercial cases (fthis could he defined by a dollar amount test
or a business purpose test or a combination of the twe), the creditor
could cbtain a writ of attachient at an ex parte hearing J{upon
showing the existence of unususl circumstances and the probable
validity of his claim} whizh would describe the property attached
and its location, Upon recording a copy of the writ, the creditor
would then have a valid athackment lien on the descrlbed property.
A copy of he writ would be served on the debtor and weuld order
nim not to deal with this Uropbrc in otker thkan the ordinary course
of his business. No selzure of fhe property would be allowed
vending a hearing. At the hesring the issues of the zrobable
validity of the c¢reditor’'s clalim, the exisgtencs of unususal cirsum-
stances, and whether the property attached was & necessity of life
would be determined., If 1t were determined thab the property was
not & necessity of 1ife, the pronerty could be seized in the usual
way or, at the option of the creditor, left in the debtor's possession
under injunction to deal with 1¥ as he would other properity of this
kind in the ordinary ccourse of his business., If it were determined
that the property was a necessity of life, the creditor could not
seize it, but the injuction not to deal with the property in other



ST

ustee

il

i

jan
C
‘.
e
T

= 74

g [

P —

A i

ERE et
o )
e

oo
i DU ow
o et et
EEIR Y 64
TR e
e i o84
[ [ lE
ﬁ;_ - iy
o

-+ 4
G C;
i 5ol 3 B0
AR et &

i+ [ o
o e LI R
oo o omheg g
i O HAH O

] AP S M .
1w 0 ouy 42 7
il wd ool
g L S0 o0
oo —
L0 0o 0mooe
O At it 45 B G

I am under no

&

A0 42
P©
—~ Py o
f 42
i w i o R o
O e
i W
[ e w R
I AR ]
4320 =
&5 oo

L O

e epd _.I.a“
L g
woEh o
b 2
mA 0
el E A
oo ]
f O od
e 8
S R R
SN B P
o e
e A i
o @
O oW 42
[ T

nK
48

i

&

il
tne

B o
e e
[ i,
VI O
+ o 4
R T ¢ R
s Jg it
428 4}
OO 2
8 FA L I 4
e ® D
Bl o B
145 B
o
Q &y
O D
+2 ﬁr’.i._|4
Oy ¥ e
ju g )] =
oI - S s}
RO o

k)

K
-,

ineere

2



