#36.80 1/5/72

Memorandum T2-5

Subject: Study 36.80 - Condemnstion (Procedure--Contesting Right to Take)

Summary
This memorandum presenta for the Commission's review miscellaneous proe
cedural provisioms relating to the right to take. These provisions may be
grouped generally as follows:
Contesting right to take {Exhibit I)

Direct attack on Judgment {Exhibit II)

The substance of these provisione is outlined below.

_Lontesting Right to Take (Exhibit I)

The basic scheme the Commission hes previeouwsly apmroved for contesting the
right to take is one in which objections are raised at one time and resolved
pricr to the valustion portica of the prosseding. The -draft proviaions attached
a5 Exhibit I permit any person who has answered to raiee objections. The objec-
tions must be raised within a relatively brief time, if at all. If not raised,
they are deemed waived unless the court for good ceuse later allows them. The

time to object is basically the time allowed for filing the answer. This time

may be extended by stipulation of the parties or, if they are unable to agree,
by order of the court upon good cause, ' %

The "objection"” is visualized as a pleading much like the answer in civil
actlons, raising special defenses of lack of right to take. It may be included

in the answer or filed and served seperately. The defenses it raises must be
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specifically alleged and supporting facts statzsd. If this i1s not done, or if
it i1s done in an unclear manner, the plaintiff may demur to the objections.
The defendant has the opportunity to amend his objections so that they are not
demurrable or to make octhexr changes, just as answers in civil actions generally
may be amended.

Either party mey =set the objections for hearing, but the proceeding may
not move forward to valustion problems until the objections are disposed of.
At hearing, the burden of proof is on the plaintiff {see below). All the
noreal rules of civil procedure relating to the gathering and production of
evidence are applicablz in such a heering.

The court then determines whether there is a right to take the property.
If it finds a right to take all the property, it so orders, and the proceeding
continues. The issue may in an appropriate case be reviewed upon writ and is
appealable folluwing judpgment. If the court finds a right to take only some
of the property, it so orders and dilsmissses tha proceeding as to the rest.
Recoverable costs and dishursemests ars available to the defendant upon
dismissal for lack of right to take., The orlsr of &smissal may
be appealed while the prceeedirg as to the rest continues. And, if the court
finds no right to take any cf the priperty, it dismisses the proceeding
entirely. The order ¢f dismissal is a final jJjudgment and is appealable.

A final judgrent may be subsequently attacked under the draft 1f new

evidence comes to light. See discussion below.

Relation Betwosn Answer and Chjiection

As originally envisiored, the staff's scheme for defending an eminent
domalin proceeding involved two separate pleadings--sn answer, which 1s
equlvalent to a notice of the defendant's appearance, and, if the defendant
wished to contest the right to take, an objection.
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Since that time, as & resutit of the Commission's decisions, the answer
and the objection have evolved %o the point where they are quite similar--they
both must be filed within the some period of time, they both are subject to
demurrer and amendment, and, in feect, objections may be asserted in the answer.
The staff wonders whether there is ~{ill Justification for maintaining these
two separate pleadings or whether they might ba betier merged into one,

Various jurisdictions apply differing approaches to challenging the right
to take. Pennsylvania uses preliminary objections without the requirement of
an answer. Wisconsin requires zn affirmative, scparate action by the defendant
to challenge the right to take. FPerhaps the nost interesting approach is the
dual scheme of the federal courts: If the defendant has no objection, he files
only a notice of appearance; if the defendant has objections, he files an
answer that incorporatces the notice of appearance informaticn.

Federal Rules Civ. Prze. § 71A

{e) APPEARANCE OR ANFWiR. If a defendant has no objection or
defense to the taking of his property, he pay serve a notice of
appearance designating the property in which he claims to be interested,

Thereafter he shall reczive ncotice of all proceesdings affecting it. If

8 defendant has azny objection or defense to the taking of his property

be shall serve his answer within 20 days after the service of notice

upon him. The snswer shall identify the property in which he claims to

have an interect, state the nature and extent of the interest claimed,

and state all his cbjecticns and defenses to the taking of his property.

& defendant weives all defenses and objections not so presented, but at

the trial of the issue of just compensation, whether or not he has

previously appeared or answered, he may present evidence as to the

amount of the ccompensation to be paid for his property, and he msy share

in the distribution of the award. No other pleading or motion asserting

any additional defense or objection shell be allowed.
The major virtusz of this dual scheme of ayrearance-answer appears to be that,
if a defendant has cbjections, Lhose objections are not buried under the
label "Notice of Appearance” as a potential trap for the unwary.

The staff feels that the objection and answer should be either completely

separate or else merged, but not half-way 1-oohoain g4 in the prorent draft. -
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Perhaps, in this case, simplicity is & virtue and the objection should be
deleted, leaving only the answer to raise defenses to a taking.

Grounds for contesting. The draft contains s listing of all possible

grounds for objecting to the right to take. Cbjections to the complaint on
1ts face, e.g., that it is unclear or that it does not contain all required
information, asre to be made by demurrer to the complaint.

The grounds for cbjection listed are all those that may be raisea under
the Commission's right to take proposal. One major change from present lsw
is that, at present, the only way a defendant may assert lack of public use
is by alleging fraud or abuse of discretion in the sense that the plaintiff
does not intend to use the property as it declares. The attached draft,
recognizing that 1t is nearly impossible to demcnstrate subjective intent,
proposes a5 an alternate ground that there is no reascnable probability that
the property will be devoted to the use declared within a reasonsble time,
The listing is not exclusive, but allows objections on other grounds provided
by statute even though they may not appear in the Eminent Domaln Law.

Burdens and presumptions. The law governing which parties must plead and

prove different facts, and the applicable presumptions governing the proof, is
sufficiently confused to warrant statutory clarification in the comprehensive
statute.

As nearly as we have been able to discern, the following represents
present law governing right to take issues:

(1) The plaintiff in all cases has the burden of pleading public use and

necessity.

(2) The defendant may contest the public use of the property--whether or

not the plaintiff has the benefit of a conclusive resolution on the issue of
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necessity-«by pleading specific facts indicating fraud or abuse of discretion
in that the plaintiff does not intend to put the property to a public use.

The burden of proof is upon the defendant on this issue. The plaintiff 1s

aided by a presumption of regularity of official action if the plaintiff is a
public entity.

{3) The defendant may contest the public necessity of the project by a

specific denial in his answer 1f the resolution of the comdemnor is not cone-

clusive on the issue of necessity. Where the i1ssue of necesgity is for judicisl

determination, the three aspects of necessity are treated disparately:

{a} Whether the proposed improvement is necessary is not sublect to
Judicial review,

(b) Whether the property is necessary for the project, the burden of
procf is on the plaintiff. Where the plaintiff is a public entity, the resoe
lution of necessity {in cases where it is not conclusive) appears to create
a presumption that shifts to the defendant the burden of going forward with
the evidence. Where the plaintiff is a private person, it must prove the
aspect of necessity by a preponderance of the evidence.

{c) Whether the project is located in a manner most compatible with
greatest public good and least private injury, the burden of proof is on the
defendant. The burden on the defendant is a difficult one since he must
establish another location that is clearly better than thet selected by the
plaintiff.

The reascons for these varying burdens and presumptions are not clear.
They appear from the few cmses to have developed in & haphazard manner on an
ad hoc basis. The staff proposes the following uniform set of burdens and

presumptions:



(1) The defendant has the burden to raise any objections to the right to
take, or else they are waived.

(2) The plaintiff has the burden of proof on all objections to the right
to take. The burden should be one of "clear and convincing proof.”

(3) If the plaintiff is a public entity, it will be aided by presump-
tions. 1In certain cases, the resolution of necessity will be given conclusive
effect; in others, merely rebuttable effect.

The justification for such a system is that a person ought not to have his
property taken unless the teker can clearly and convincingly demonstrate to a
court that it has the right to do so. As a practical matier, this amounts
largely to a restriction on private condemnors only who are not alded by any
presumption.

Exhibit III is a letter objecting to placing the burden of proof on the
plaintiff with regard to the issue whether the project is located in the
manper most compatible with the greatest public good and least private injury.
The thrust of the letter is basically that public utilities and other private
condemnors should be afforded a presumption of propriety that the property
owner must rebut. The letter asserts that a burden on the condemnor masy cause
its acquisition costs to rise and may result in disparate decisions in neighbor-
ing counties.

In addition to these general rules on burdens, there are provisions designed
for special cases, e.g., future use, excess, more necessary, compatible. These

provisions specify their own burdens and presumptiocns.

Direct Attack on Judgment (Exhibit II)

In the past, the Commission has expressed concern about the possibility

of a freudulent acquisition by the condemnor. This concern arises from the
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fact that the defendant contesting a taking i1s under a handicap, particularly
if the plaintiff 1s a public entity aided by a presumption of regularity. All
the evidence 1s in the hands of the plaintiff and will often be lnaccessible.

One possible way to limit frauc is to give the former owner a repurchase
right at original acquisiticn cost. The Commission rejected this approach as
unwieldy and suggested we might do more directly what a repurchase right would
have accomplished indirectly.

The attached proposal is toc allow direct attack on the judgment where
evidence comes to light scmetime later, as will happen on oceasion, that
reveals the plaintiff had no right to take, perhaps because it did not intend
to devote the property to the use alleged. Obviously, the problems that will
arise under this sort of scheme are as numercus as those that arise under an
owner's right to return. However, these prcoblems can be resolved by statute
should the Commission determine that the underlying idea of direct attack
vhere no-right to take existed 1is meritorious.

Section 1260.81C (Exhibit II} is a draft of a provision permitting
attack on the judgment on the ground of newly discovered evidence. The right
to attack the judgment has been limited to the period of seven years after the
Judgment becomes final. The judgment may be successfully attacked only if
evidence is brought to light that was previously not discoverable with reason-
able diligence. And the new evidence must be such as to have caused a denial
of plaintiff's right to take if produced at the original trial.

Where the court finds for the condemnse on the basis of the subsequent
evidence, it may dismiss the original proceeding and order the property
reverted to the condemnee who must, in turn, surrender the award. If, however,

the property has changed hands or is presently in public use, the subsequent
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holders and present users are protected: The condemnee is awarded damages
in the amount of the increase in value of the property, plus his recoverable
disbursements as if he had defeated the right to tske initially.

Respectfully submitted,

Nathaniel Sterling
Legal Counsel
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Memorandum 72-5

EXHIBIT I

EMINENT DOMAIN LAW § 1260.310

Staff recommendation January 1972

CHAPTER 8. PROCEDURE

Article 4. Contesting Right to Take

§ 1260.310. Time apnd manner of objection

1260.310. (a) Only a party who has answered may object to the
right to take. Such objection may be stated in the answer or by a
separate pleading filed with the court and served on the plaintiff
in the same menner as pleadings in civil actions generally.

{(p} An objection to the right to take shall be made no later than
the time within which the party is permitted to answer or such longer
time as he is allowed by stipulation of the parties.

(¢) An objection to the right to take not made within the time
specified in this section is waived unless the court for good cause

determines otherwise.

Comment. Section 1260.310 prescribes the time and manmer and indicates
the proper persons for contesting the right to take. The contents and grounds
for objection are specified in Sections 1260.330 and 1260.340. Provisions for

hearing the objectlions are contained in Section 1260.360 et seq.
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EMINENT DOMAIN LAW § 1260.310

Staff recommendation January 1972

Subdivision {a). Only a party who has filed an snswer may object to the

right to take. BSuch a person may either be named in the complaint and served
or may appear in the proceeding by filing an answer if he has or claims an
interest in the property scught to be acquired. Bee Sections

Objections may bte filed with the answer or in a separate pleading. Such
& pleading is new to Californis eminent domain law. It supplants the demurrer
and the answer as the means to challenge the taking of property. See People v.
Superior Court, 68 Cal.2d 206, 436 P.2d 342, 65 Cal. Rptr. 342 {1968)(answer);

People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959)(answer); Harden v.

Superior Court, 4l Cal.2d 630, 284 P.2d 9 (1955){demurrer).

Under the Fminent Domain Lew, the cbjection 1s the mechanism, whether
contained in the answer or a seperate pleading, whereby the defendant ralses
defenses he may have to the complaint other than defects on the face of the
complaint which are raised by demurrer. See Section . Whereas both
the answer and demurrer are pleadings respensive to the complaint, an objection
is not & responsive pleading and may be filed with or apart from the answer,
but not in lieu of the answer. Questions as to just compensatiocn for the
taking are raised at a later stage in the proceeding. See Section

An objection to the right to take, if made separately from the answer,
must be filed and served within the time limits specified in subdivision (b).
The manner of service is provided in Section 465 and Chapter 5 {commencing
with Section 1010} of Title 1k of Part 2 of this éode. See Section 1235.020.
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EMINENT DOMAIN LAW § 1260.310

Staff recommendation January 1972

Subdivision (b). Subdivision (b}, in conjunction with subdivision {a),

provides the basic time limits within which objections to the right to take
must be raised.

Cbjections to the right to take may not be made until the defendant has
snsvered the complaint. If the defendant answers within the 30-day periocd
prescribed for responsive plesdings by Section , he may object con-
currently with the answer, either in the answer or in a separate pleading.
Or, he may object at scme later time within the 30-day period by separate
pleading. If, on the other hand, the defendant files a responsive pleading
other than an answer within the 30-day perlod and is then permitted to answer
at some time beyond that period, the defendent must oblect concurrently with
the answer.

If the parties have stipulated some longer pericd either to answer or
object, or both, the defendant nhas until the end of the pericd to object. He
may not do so, of course, before answering.

In an appropriate case, the court may grant the defendant additional time
to object after filing an answer. GSee Sections 1235.020 and 105L4.

Subdivision {c). Failure to timely object is a waiver of the objection

except where judicial relief is granted upon a showing of good cause. 4n
example of such cause might be where the defendant has been misled by a
plaintiff's failure to properly plead its statutory authority.

It should be noted that a judgment may be vacated for lack of right to

take pursuant to Section 1260.810.
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EMINENT DCoaIN LAW § 1260.320

Staff recommendation January 1972

§ 1260.320. Content of objection

1260.320. An objection to the right to take shall inelude (1)
the ground for each objection and (2) the specific facts upon which

each ground is based. The grounds stated may be inconsistent.

Comment. Section 1260.320, which prescribes the content of an objec-
tion to the right to take, is generally consistent with prior law. See,

e.g., People v. Chevalier, 52 Cal.2d 299, 340 P.2d 598 (1959); People v.

Olsen, 109 Cal. App. 523, 293 p. 645 (1930J; County of San Mateo v. Bartole,

184 cal. App.2d h22, 433, 7 Ccal. Rptr. 569, (1960); People v. Nababedian,

171 €al. App.2d 302, 340 P.2d 1053 (1959).

The possible grounds for objection are set out in Sections 1260.330 and

1260. 340,



EMINENT DOMAIN LAW § 1260.330

Staff recommendation January 1972

§ 1260.330. Grounds for cbjection where resclution conclusive

1260.330. Grounds for objection to the right to take, regardless
whether the plaintiff has duly adopted a resolution of necessity that
satisfles the requirements of Article 2 (commencing with Section 1240.110)
of Chapter k&, include:

{a) The plaintiff is not authorized by statute to exercise the
power of eminent domain for the purpose stated in the complaint.

{b) The stated purpose is not a public use.

(¢} The plaintiff does not intend to devote the property des-
cribed in the complaint to the stated purpose.

{d) There is no reasonable probability that the plaintiff will
devote the described properiy to the stated purpose within seven years
or such longer period as is reasonable.

(e) The described property is not subject to acquisition by the
power of eminent domain for the stated purpose.

(f) The described property is sought pursuant to Section 1240.330,
1240.420, 1240.510, or 1240.610, but the acquisition dces not satisfy
the requirements of those provisions.

{(g) Any other ground provided by statute.



EMINENT DOMAIN IAW § 1260.330

Staff recommendation Jamuary 1972

Comment. Section 1260.330 prescribes the grounds for objection to the
right to take that may be raised in any eminent domain proceeding regardless
whether the plaintiff has adopted a resplution of necessity that is given
conclusive effect on other issues. See Section 1260.340 for a listing of
grounds for objectlon that may be raised only where there is no conclusive
resolution of necessity.

Subdivision {(a). The power of eminent domain may be exercised to

acquire property for a public use only by a person authorized by statute to
exercisé the power cf eminent domain to acquire such property for that use.
Section 1240.020.

Subdivision (b). The power of eminent domain may be exercised only to

acquire property for a public use. Section 1240.010. Cal. Const., Art. I,
§ 14, U.S. Const., Amend. XIV.

Subdivision {c). This subdivision codifies the classical test for lack

of public use: vhether the plaintiff intends to apply the property to the

proposed use. See People v. Chavalier, 52 cal.2d 299, 340 P.2d 598 (1959).

Once the acquisition has been found initially proper, the plaintiff may there-
after devote the property to any other use, public or private. See Arechigs

v. Housing Authority, 159 Cal. App.2d 657, 2k P.2d 973 (1958). It should be

noted, however, that, where the condemmation judgment is procured by fraud

or bad faith, the judgment may be subject to attack in a separate proceeding.
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EMINENT DOMAIN 1AW § 1260.330

staff recommendation January 1972

See Section 1235.020; Capron v. State, 247 Cal. App.2d 212, 55 Cal. Rptr.

330 (1966). The statute of limitations for collateral attack on the basis

of fraud in acquisition is three years from discovery of the fraud. 3See

Code Civ. Proc. § 338(k). In addition, the judgment may be subject to attack
on the basis of newly discovered evidence. See Section 1260.810.

Subdivision {d). This subdivision adds a test for public use new to

falifornia law. If the defendant is able to demonstrate that there is no
reasconable probability that the plaintiff will apply the property to the pro-
posed use within seven years or within a reasomable period of time, the
plaintiff may not take the property. Cf. Section 1260.220 (future use).

Subdivision (e). Certain property may not be subject to condemnstion

for specified purposes. For example, a city may not acquire by eminent do-
main an existing golf course for golf course purposes. Govt. Code § 37353(c).
Property appropriated to a public use may not be taken except for more neces-
sary or compatible uses. Sections 12hk0.510 and 1240.560. Cemetery land may
not be taken for rights of way. Health & Saf. Code §§ 8134, 8560, 8560.5.
Certain land in the public domain may not be taken at all. Pub. Res. Code

§ 7994. An industrial farm may not be established by a county on land out-
side the county. Penal Code § 4106. The Department of Commerce may not con-
demn for World Trade Centers. Covt. Code § 832h. The Department of Aero-
nautics may not take an existing airport owned by local entity. Pub. Util.
Code § 21632. See also Section 1240.  (property exempt from condemnation)
and Section 1240.020 and Comment thereto (eminent domain only for purposes

authorized by statute)}; cof. subdivision (f) infra (more necessary publie use).
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EMINENT DOMAIN LAW § 1260.330

Steff recommendation Janmuary 1972

Subdivision (f)}. Property msy be taken for substitute purposes only if:

(1} the owner of the property needed for the public use has agreed in writing
to the exchange and, under the circumstances of the particular case, Jusiice
reguires that he Ye compensated in whole or in part by substitute property

rather than by money; {2) the prcperty to be exchanged 1s in tre vicinity of the

public improvement for which the property needed is taken; énd (3) taking
into account the relative hardship to the owners, it is not unjust to the
owner of the property to be exchanged that his property be taken so that the
owner of the needed property may be compensated by such property rather than
by money. Section 1240.330.

Property excess to the needs of the proposed project may be taken if 1t
would be left as a remainder in such size, shape, or condition as to be of
1little market value or to gilve rise to a substantial risk that the entity
will be required tc pay 1n compensation an amount substantially equivalent
to the amount that would be required to be paid for the whole parcel.
Section 1240.420.

Property appropriated to a public use may be taken by eminent domain
if the proposed use is compatible with or more necessary than the existing

use. See generally Sections 1240.640-1240.690 for the hierarchy cf uses.



EMINENT DOMAIN LAW § 1260.330

gtaff recommendation January 1972

Subdivision (g). While the provisions of Section 1260.330 catalog the

objections to the right to take available under the FEminent Domain Iaw,
there may be other grounds for objection not ineluded in this title.
Instances where subdivision {g) might allow objection are where there exist
federal or constitutional grounds for cbjection {see Section 1230.110
["statute" defined]), or where prerequisites to condemmation are located in

other codes. BSee, e.g., Northwestern Pac. R. Co. v. Superior Court, 34 Cal.2d

ksL, 211 pP.2d 571 (1949) and Great Northern Pac. Ry. Co. v. Superlor Court,

126 Cal. App. 575, 14 P.2d 899 (1932 )(statutory requirement that Public
Utilities Commission approve railroad crossing or relocation is prerequisite

to condemnation ). Contrast Northwestern Pac. R. Co. v. Iambert, 166 Cal.

749, 137 P. 1116 (1913){(map filing required by Public Utilities Code Section

7530 not prerequisite to condemnation).



EMINENT DGMAIN IAW § 1260.340

Staff recommendation January 1972

§ 1260.340. Grounds for objection where resolution not conclusive

1260.340. Grounds for objection to the right to take where the
plaintiff has not adopted a resolution of necessity that satisfies the
requirements of Article 2 (commencing with Section 1240.110) of
Chapter 4 include:

(a) The plaintiff is a public entity and has not adopted a reso-
lution of necessity that satisfies the reguirements of Article 2 of
Chapter &,

(b) The public interest and necessity do not require the proposed
project,

{(¢) The proposed project is not planned or located in the manner
that will be most compatible with the greatest public good and the
least private injury.

(d) The property described in the complaint, or vright or interest

therein, is not necessary for the proposed project.

Comment. Section 1260.340 lists the grounds for objection to the right
to take that may be raised only where there is not a conclusive resolution of
necessity. Thus, they may be raised against a plaintiff that is not a public
entity in all cases and against a plaintiff that is a public entity in cases
vhere it has not duly adopted a resolution or where the resolution is not

conclusive., See Section 124C.150 for the effect of the resclution.
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EMIKENT DOMAIN IAW § 1260.340

Staff recommendation January 1972

Subdivision {a). This subdivision applies only to public entities. A

public entity may not commence an eminent domain proceeding until after it
has adopted a resolution of necessity that meets the requirements of Article
2 of Chapter 4. Section 1240.120. The resolution must contain all the in-
formation required in Section 1240.130 and must be adopted by a vote of a
majority of all the members of the governing body of the local public entity.
Section 1240.140.

Subdivision (b). The power of eminent domain may be exercised to ac-

gulre property for a proposed project only if the public interest and neces-
sity require the proposed project. Section 1240.Q30{a).

Subdivision {c). The power of eminent domain may be exercised to ac-

guire property for a proposed project only if the proposed project is planned
or located in the manner that will be most compatible with the greatest pub-
lic good and the least private injury. Section 1240.030(b).

Subdivision {(d). The power of eminent domain may be exercised to ac-

quire property for a proposed project only if the property and particular
Interest sought to be acguired are necessary for the proposed project. GSee-

tion 1240.030{c¢). See also Sections 1230.070 and 1240.040.
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EMINENT DOMAIN LAW § 1260.350

Staff recommerdation January 1972

§ 1260.350. Response to objections

1260.350. {a) The plaintiff within 10 days after service of an objec-

tion to the right to take may respond to the objectiom upon either or
both of the following grounds:

{1} The objection to the right to take does not state facts suf-
ficient to constitute & ground for cobjection.

{2} The objection to the right to take is uncertain. As used in
this subdivision, "uncertain" includes ambiguous and unintelligible.

(b) Any objection to the right to take is deemed controverted by

the plaintiff.

Comment. Iike the answer, the objections to the right to take are deemed

denied. Bee Section 431.20(b). . However, they may be demurred to
by the plaintiff, either because they do not state a ground for objection or
because their import is not sufficiently clear to enable the plaintiff to
prepare its case. Compare Sectlon 430.20(a) and {b). The demurrer
mist be made within 10 days after service of objections. Compare geetion
430.40.

The procedures for hearing the demurrer to the objections are the same

as those for a demurrer to an answer. The cbjections may be asmended in the

same manner as other pleadings. See ZSections 472, 473;

12w



EMINENT DOMAIN LAW § 1260.360

Staff recommendationJanuary 1972 -

§ 1260.36C. Hearing

12€0.360. (a) Objections to the right to take shall be heard on

motion and notice by either party to the adverse party.
(b} Until all such objections are resolved, there shall be no
further action before the court in the proceeding with regard to the

determination of compensation.

Comment. Section 1260.360 mekes provision for bringing to trial the objec-

tions, if any, that have been raised against the plaintiff's right to take
the property it seeks. It should bhe noted that no time limits are specified
in this section.

Subdivision {a). Either party may set the issues for hearing. Failure

to bring them to trial within the time specified In Code of Civil Procedure
Section 583 is ground for dismissal of the proceeding. See Section 1235.020.

Subdivision {b). Disposition of the right to take is a prerequisite to

further proceedings relating to just compensation. This does not preclude

such activities as depositions and discovery related to the right to take.

-13-



EMINENT DOMAIN LAW § 1260.370

Staff recommendation January 1972

§ 1260.370. Evidentiary burdens

1260.370. Exept as otherwise provided by statute, the plaintiff has

the burden of proof on all issues of fact raised by an objection to the

right to take. This burden is one of clear and convincing proof.

Comment.. Section 1260, 37¢ specifies the allcocation of the‘ﬁurden of proaf
in hearings on right to take issues. (enerally, the burden to Pplead ©OT raise
such issues is on the defendant. gection 126C.310. The issues must be raised

specifically and factual allegations. stated. Section 1260.320. The issues

thus raized are of two general types, legal and factual. Legal issues-=-such
as whether the use alleged is a public use, whether the plaintiff is author-
ized by law to condemn the particalar property for the particular purpcse
alleged, and what the requisite formalities are for proper adoption of the
resolution of necessity--have no specific burdens assigned other than those
that may be applicable in civil actions generally.

Factual gquestions--such os whether the plaintiff intends to use the
property as alleged or whether the property is necessary for the proposed
project--must be proved by the plaintiff by clear and convincing proof.
Under prior law, the plaintiff bore the burden of demonstrating necessity

issues generally by a "preponderance" of the evidence. See, e.g., Linggi v.

Garovotti, 45 Cal.2d 20, 296 P.2d 15 (1955). But the issues whether the
plaintiff intended to use the property for the purpose alleged and whether

the project was located in a manner most compatible with the greatest public
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EMINENT DCiAIN LAW § 1260.370

Staff recommendation January 1972

good and least private injury were required to be proved by the defendant.

People v. Iagiss, 160 Cal, app.2d 28, 324 p.2d 926 (1958); Pasadera v.

Stimson, 91 Cal. 238, 27 P. 604 (1891). Section 1260.370 places a uniform
burden of all factual right to take issues on the plaintiff and raises the
evidentiary standard to one of "clear and convincing" proof.

The plaintiff may be aided in satisfying this burden by presumptions
if the plaintiff is a public entity. A& public entity must enact a resolu-
tion of necessity before it mey condemn. Section 1240.120. But once it has
enacted such a resclution, the resolution may bte conclusive on many of the
issues of necessity. Section 1240.150. Of course, the resolution must have
been properly adopted if it is to be glven any effect at all. Section
1260.340(a )., In addition, it is presumed that official duty has been regu-
larly performed. Evid. Code § 66L. Plaintiffs that are not public entitles
dc not have the advantage of any such presumptions but must prove the right
to take issues on the basis of the evidence they present.

The burden specified in Section 1260.37C is applicable generally to
right to take lssues, absent express statutory provisions indicating other
burdens or other guanta of proof required. Other express statutory provi-
sions include: Sectlons 124%0,230 (future use), 124C.4%20 (remmants), 1240.520

{compatible use), 1240.620 (more necessary use).
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§ 1260.380. Court orders

1260.380. (a) The court shall hear and determine all objections to
the right to take brought before it pursuant to Section 1260.360.

(b) If the court determines that the plaintiff does not have the
right to acquire by eminent domain any property described in the complaint,
it shall dismiss the proceeding as to that property. Such dismissal is &
final judgment and entitles the defendant to his recoverable costs and
disbursements as prescribed in Section 1245.610.

(¢} If the court determines that the plaintiff has the right to
acguire by eminent dcmain the property described in the complaint, the

court shall so order. BSuch order 1s an interlocutcory judgment.

Comment. Section 1260.380 provides for a court determination of right to

take issues.

Subdivision {a). Court determination of the right to take is consistent

with the California Constitution and with prior law. Cal. Const., Art. I, § 1%

(jury determination of compensation) and People v. Ricciardi, 23 Cal.2d 390,

1kk P.2da 799 (19k3).
The court has general authority to determine all issues and make all orders
neceéssary end appropriate to its determinations.

Subdivision (b). A determination that the plaintiff has no right to condemn

the defendant's property requires an order of dismissal. In case the complaint
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alleges alternative grounds for condemnation, a dismissal as to one ground
does not preclude a finding of right t¢ take on another ground. An order
of dismissal is a final Jjudgment as to the proverty affected and is appealable.

See Code Clv. Proc. § 90L.1. Contrast People v. Rodoni, 243 Cal. App.2d 771,

52 Cal. Rptr. 857 (1966). Such order also entitles the defendant to recover-
able costs and fees. See Section 1245.610 and former Code Civ. Proc. § 1246.54.

Subdivision (c¢). A determination that the plaintiff may condemn the

defendant's property is not a final judgment. An appeal must await the
conclusion of the litigation. See Code Civ. Proc. § 90L.1. Review by writ

mey be available in an appropriate case. See, e.gz., Harden v. Superior

Court, 4% Cal.2d 630, 284 P.2d 9 (1955).
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EXHIBIT II
EMINENT DOMAIN LAW § 1260.810

Staff recommendation January 1972

CHAPTER 8. PROCEDURE

Article 9. New Trials and Appeals

§ 1260.810. Vacating judgment on basis of new evidence

1260.810. (a) A person from whom property was teken by eminent
domein may, upon discovering the facts described in subdivision (b) but
no later than seven years after the judgment of condemnation became final,
upon notice to the person who tock the property, move the court to vacate
the judgﬁent or to award damages as provided in this sectieon.

(v) If, upon hearing the motion, the court determines that the person
from whom property was taken has presented evidence that {i) was unknoé;
anté not reasonably avallable to him at the time the Juagment became final
and (i1) would have required dismissal of the proceeding on any of the
grounds specified in Sections 1260.330 and 1260.3h0, the court shall:

(1) Vacate the judgment and dismiss the prior proceeding as to any
of the property still owned by the person who acguired the property and
not devoted to public use.

(2) Award as damages the amount that would be recoverable under

Section 1245.610 and the amount, if any, by which the market value of the
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property at the time the motion was filed exceeds the condemnation

award as to any property not described in paragraph {1).

Comment. Section 1260.810 establishes a procedure new to California law,
allowing for direct attack upon a final judgment of condemnation on the besis
of newly discovered evidence. The motion to vacate or award damages i8 analo-

gous to the equitable bill of review for & new trial. See San Joaquin etc.

Irr. Co. v. Stevinson, 175 Cal. 607, 166 P. 338 (1917). Contrast Walls v.

System Freight Service, 9% Cal. App.2d 702, 211 P.2d 306 (1949). The motion

to vacate must be brought as soon as the condenmnee discovers the underlying

. facts, but within seven years after the time the judgment became final. The

Judgment will be vacated or damages awarded only if the newly discovered
evidence 1s such that it would have required reversal cn the right to take
issues specified in Sections 1260.330 and 1260.340.

The procedure established by this section is in addition to and does not
limit any other procedures to atteck an eminent domain judgment, whether
directly or collaterally, in the original or subsequent proceedings. Cf. 5 B.

Witkin, California Procedure 2d Attack on Judgment in Trial Court (2d ed. 1971).

Subdivision (a). For "final judgment," see Section . The motion

should be filed in the superior court that rendered judgment even though that

court may have been a transfer court not located in the same county as the
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subject property. The motion should, of course, contain such essential informa~
tion as identification on the judgment sought to be vacated, a description of
the new evidence, and the reasons for 1ts previous unavailability. The motion
should be filed and served as are motions and papers in civil actions generally.
Code Civ. Proc. § 1010 et seq. It is the obligation of the moving party to set
the motion for hearing although either party may do so.

Subdivision (b). The new evidence alleged must have been unknown at the

time of trial and not reasonably available to the condemnee. It must bave been
of the type that the moving party could not, with all proper diligence, have
discovered.

Paragraph (1). A court order of vacation and dismissal is equivalent to

a dismissal of the original proceeding. If the moving party is the defendant
in the prior proceeding, he is entitled to be restored to possession of the
property, to reimbursement for any damages suffered, and to his recoverable
costs and expenses. See Sections 1245.610 and 1255.5420. He must, of course,
refund the award received.

Paragraph (2). If property is devoted to a public use or ie no longer in

the hands of the original condemnor, the condemnee may receive damages rather
than return of his property. The measure of damages is the increased value
of the property plus the recoverable costs that would have been available

under Section 1245.610 were the proceeding dismissed at its conclusion.
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Mr., John H. DeMoully

Executive Secretary

California Law Revision Commissiocon
Sechool of Law

Stanford University

Stanford, California 94305

Re: Memorandum 71l-68
Study 36.80 - Condemnation
{Procedural Aspeats)

Dear Mr. DeMoully:

These comments are directed towards the recommendation .
contained in the above memorandum for changing some of the present
presumptions and burdens relating to the right to take lssues in a
condemnation action. More specifically, they are dlirected toward
a Staff recommendation that present law be changed so that in all
cases where such 1lssues may proreriy be raised, the condemnor shall
have the burden of establishing the necessity for a proposed publie
use facility and the propriety of 1ts location by "elear and con-
vineing proof" (See proposed Section 2101 Evidentiary Burdens).

The reason glven by the Staff for the suggested change
18 & desire to accompllsh some kind of uniformity. They suggest
in this regard that present law has develcoped on an "ad hoc basls
in a rather haphazard manner®™ and that "the reasons for the present
rules are unclear." While this observation may be true with respect
to some of the rules, it is ry Judzment that it is not true as to
others and that to change all rulss for the szke of uniformity would
be to overlook some very well reasoned decligions of the California
eourts.

Falling into the latter category are these rules that
have developed with respect to the so-called "compatibility of
location 1ssues." In this areaz, present law 1s just the opposite
of the Staff recommendation; i1.e., the defendant-property owner,
under present law, has the burden of prevalling on the basis &f a
clear and convincing evldence criterion. The California Supreme
Court in the gase of City of Pasadena vs. Stimson, 91 Cal. 238
{1891), explains the reason for this in this way:
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"The state, or its agents in charge of a public
use, must necessarily survey and locate the land to
ke taken, and ars by statute expressly authorized to
do so. (Code Civ, Proc., sec. 1242). Exercising,
as they do, a public function under express statutory
gubthority, it would seem that in this particulanr
thelr acts should, in the zbisence of evidence to the
contrary, be presumed correct and lawful. The
selection of & partlicular »oute is committed in the
first instance to the person In charge of the use,
and unless there is something to show an abuse of
the discreticn, the propriety of hils selection ought
noet to be gquestloned; for certalnly it must be pre-
sumed that the state or its agent has made the best
chioice for the publle, and if this occasions peculiar
and unnecessary damage to the owhers of the property
affected, the proof of such damage should come from
them. And we think fhat when an attempt is made to
show that the loecatlon made is ummecessarily Injurl-
ous, the procf ought te be clear and convineing; for
otherwise no location could ever be made. If the
first selection made on behalf of the publlc could
be set aslde on slight or doubtful proof, a second
selection would be set aside in the same manner, and
s0 ad infinltum. The improvement could never be
secured, because whatever location was proposed, 1t
ecould be defeated by showing another Just as good."
{Emphaslis added)

The foregolng language or excerpts thereof have been
queted wilth approval In & myriad of subseguent California deglsions
on the subject. One of the latest which applied the criteris to a
public utility condemnor 1s San Diego Gas & Electrlc Gomnany VS .
Lux Land Company, 194 Cal.App.2d 72 [1961).

There are some very good practical reascons why this
ghould remain the law. Fer example, those agencles faced with the
problem of prevailing on an issue ¢f location may not go into court
in advance of the initiation of a large and sometimes very compli~
cated rlght of way acguisition crogram to seek some sort of an ad-
visory oplnion about the propriety of the route they have selected.
Hather, in most cases they must rely on thelr own judgment of the
best route avallable. Substantlial expenditures in right of way
acgulsition, engineering and other costs must then be made in
rellance on this Judgment at a time pricr to condemnatlon actions
being flled and the courts finally being presented with the problem
{initlally filing a condemnation actlon against all property owners
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1y livigation hardily

h eircumstances, 1t
erest {or the property
owner who wishes to contest the ilccztlion of th: entire route to
have the greater evidentiary burden

along g given route and fercing them into r
belng a satisfactory alternati . Under suc
seemd altogether proper and in the publiic int

b

a

i—'u}

This is particularly true when it iIs considered that
right of way acauisltion pragrams by sgencies eip osed to this lissue
extend across county lines. »There is no ruls Tthat indicates the
Judge in one county must follow the dselsion of ancother judge 1n
a sister county. If a property owner can provail on the basis of
sllght or doubtful preof in one cwunty, hae could do so in another
county with the result pessgibly being an unconnected right of way
and the complete blockage ©f a much needed publie lmprovement.

One firal point~-I1 wonder 1T the Staff really reallzes
Just what kind of a change they are suggesting when they suggest
that a condemnling agency should prevail on the basis of "clear and
convineing evidence.” The California Supreme Court in the early
case of Sheeshan ve. Sullivan, 126 Cal. 189 (1899), has interpreted
clear and convinecing evidence as being tnhat kind of evidence that
would be "suffilcilently strong to command the unhesitating assent
of every reascnable mind." To my knowledge, thls interpretation
remains the law of Callfornia today. It deoesn't take much famlli-
arity with the greater environmental issuves of the day to reallze
that no matter what the egulties may be weighing in favor of one
location over another, it will never be possible Lo secure the
unhesitating assent of "every reasonable mind.

It i3 respectfully rsguested that these comments be

~gilven serious consideration and that if further clarification or

amplification of the polints made anpears desirable that I and
perhaps other representatlves from cother affected agencies be
glven the copportunity to appear at one of your mestings.

Heap
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