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#36.2% 11/22/7
Memorandum 71~92
Subject: Btudy 36.24% - Condempation {(Taking for More Necessary and Joint Use)

In accordance with the Commission's decisions at the Qctober 1971 meeting,
the staff presents herewith & redrafted version of provisiona relating to con-
demnation of property appropriated to puﬁlic use, The basic thrust of thias
draft 1s that any property appropriated to public use may be taken for jJoint
use 50 long as the proposed use is compatible with the existing use or can be
made compatible without significant alteration of the existing use. On the
other hand, property may not be taken ror the exclusive use of a condemnor
unless (1) use by the condemnor is more necessary than the existing use and
(2) the existing use is not compatible with the more necessary use, nor could
it be made compatible absent significant alteration of the more necessary use.
This scheme is codifled in Exhibit I.

In conhection with the redrafting of the more nacessary use provisioms,
the staff notes an anomaly created by an emactment of the 1971 Legislature.
Code of civil Procedure Section 1241.7 states that public park and recreation
areas, historic aites, state wildlife and wvaterfowl management areas, and state
ecological preserves are rebuttably presumed to be the best and most neeesaarj
uses for property so appropriated. Section 1241.7 also provides, however, that,
in case of a state highway taking of such property, the Pebuttable presumption
applies only in a declaratory Judgment proceeding properly brought prior to
commencement. of the condemmation proceeding. This presumption and the state
highwey exception are codified in Eminent Domain Code Section 46T and Streets
and Highways Code Section 103.5 (Exhibit I).
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The 1971 Legislature added another exception to thess provisions: Where
this park, and the like, property is sought for public utility route or structure
purpogses, the presumption applies only in a declarstory Jjudgment proceeding.
This provision, evidently intended to protect privately-owned public utilities,
is ancmalous in that property appropriated to public use by a public entity is
always for a more necegsary use than use by a private person. See Section L6k,
The presumption for parks adds nothing to the protection already afforded parks
against nonpublic entities.

Consequently, the staff recommends that, when Code of Civil Procedure
Section 1241.7 is repealed, nothing be done with the provision relating to
public utilities. A public utility can, in any case, alvays condemn park land
if its project 1s compatible with the park purposes.

Respectfully submitted,

Batbanie) Btelling
Tegnl Counsel




Memorandum 71-92
EHIBIT I

CHAPTER 8. mmwmmmmmm C UBE

. Comment. Property appropriated to public use (defined in Section 113)
may be taken by eminent domain only for {1) a compatible use under Article 1
{ commencing with Section 450) of this chapter or {2) a more necessary public
use under Article 2 {commencing with Section 460) of this chapter. The
grounds of compatible and more necessary public use are indepsndent grounds
of condempation authority, and a plaintiff may proceed against property
appropriated to public use under either one or both of these grounds, even
though the two grounds are inconsistent grants of condemmation authority. 8See,
e.8., Section 2040 (eontent of complaint). Unless the plaintiff qualifies to
take the property under the test of compatibility or under the test of more
necessary public use, the plaintiff may not take by eminent domain property
appropriated to public use,

Even if the plaintiff would otherwise qualify to take property appropri-
ateﬁ $0 public use on the ground of compatibility or on the ground of more
necessary public use, certain property appropriated to public use may be exempt
from condemnation by certain pleintiffs for certain purposes. 2.g., Govt.

Code § 26301 {county mey not take privately owned golf course for use as golf
courae); Govi, Code § 37353 (city may not take privately owned golf course for
use as golf course); Health & Saf. Code §§ 8134, 8560, 8560.5 (cemetery land
may not be taken for rights of way); Pub. Res. Code § 7994 (certain land in
the public domain mey not be taken at all); Pub. Util. Code § 21632 (Department
of Aeronautics may not take an existing airport owned by local entity).
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EMINENT DOMAIN CCDE § 450

‘Tentatively approved September 1971
Revised Octobexr 1971
Staff revision December 1571

Article 1. Condemmation for Compatible Use

j_hzc_)_.%appmpriated to public use may be taken for compatible
public use

450. Except at othervise provided by statute, any person authorized
to acquire property for a particular use by eminent domain may exercise
the power of eminent domain to acquire for that use property appropriated
to pudlic use if the proposed use will not unreasonably interfere with
or impair the continuance of the public use as it then exists or may
reasdvnably be expected to exist in the future. Where property is scught
to be taken under this section, the complaint, and the resolution of

necessity if one is required, shall refer specifically to this section.

Comment, Section 450 makes clear that the authority to cobdemn propesrty
inelydes the gederal authoTity ta occodems for sompatibla joint use property

already devoted to a public use. See Section 113 ("property appropriated to

public use" defined}. Section 450 does not contemplate displacement of the
exieting use hy the pecond use; rather it authorizes common enjoyment of the
property where the second use does not unreascrably interfere with the existing
use.

The suthority granted by Section 45C is independent of the authority cone
tained in Article 2 ("more ecessary public use") and is not limited in any
way by the rules set forth therein. Likewise, condeamnation of property appro-

pristed to a public use may be accomplished under Article 2 independent of
-3
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EMINENT DOMAIN CODE § 450
Tentatively approved September 1971

Revised OQctober 1971
Staff revision December 1971

any authority stated in Article 1. It should be noted, however, that, where
property 1s taken under more necessary use suthority, the defendant may be
entitled to continue joint use of the property. See Section L62.

The requirement thet the proposed use be compatible with the existing
nse contipues prior law that permitted condemnation for consistent useg. See
former Code Civ. Proc. § 1240(3), (%), (6). The term "consistent” wae neces-
sarily imprecise because of the variety of circumstances 1t embraced. Bee,
2.8., City of San Diego v. Cuysmaca Water Co., 209 Cal. 152, 267 p. 496 (1930),
cert. denied 282 U.8. 863 (1930)(abundant water for use of both parties)

(alternate holding); Reclemation Dist. No. 551 v. Superior gourt, 151 Cal.

263, 90 P. 545 (1907 }(railroad right of way sought on top of reclamation dis-
trict levee); City of Pasadena v. Stimson, 91 Cal. 238, 255, 27 p. 604,

{1801 )(sewer line in highway right of way); City of Los Angeles v. Ios Angeles

Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's electric transmission
lines and subway on property taken for city park).

Section 450 contimues the basic principle of consistency by requiring
that the proposed use not unreasonably interfere with or impair the contimu-
ance of the existing use or such future use as may reasonably be anticipated
for the purpose for which the property is already appropriated. See San
Bernardinog County Flood Control Dist. v. Superior Court, 269 Cal. App.2d 514,

75 Cal. Rptr. 24 (1969); Reclamation Diet. No. 551 v. Superior Court, supra.

See generally 1 P. Nichols, Bminent Domain § 2.2[8], at 235-238 {32 ed. 1964).
-3-
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EMINENT DOMAIN CODE § 450
Tentatively approved Septenber 1971

Revised October 1971
Staff revision December 1971

Section 450 does not grant authority to displace or interfere substantially
with a prior use; the power to displace an existing use is dealt with in
Article 2 (commencing with Section 460}.

Section 450 authorizes any condemnor able to satisfy the reqﬁirement
that its proposed use will be compatible with the existing one to condemm the
property of any perscn. Under former law, this point wes rnot clear. BSee

San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

514, 523-524%, n.10, 75 Cal. Rptr. 24, {1959). Subdivieion (3) of former
Code of Civil Procedure Section 1240 referred only to property "appropriated
to a public use or purpose, by any person, firm or private corporation,”
thereby implying that property spprcpriated to a publie use by a public entity
could not be subjected to imposition of & consistent use. Subdivision (L) of
former Section 1240 also dealt with joint use but the subdivision was limited
to property appropriated to public use by an irrigation district. However,
subdivision (6) of former Section 1240 authorized the imposition of "rights

of way" on property appropriated to public use with 'no limitation as to the
person who hed appropriated the property to public use. In view of the very
limited nature of the authority granted and the desirability of encouraging .
common use, Section 45C adopts the latter approach and is applicable to all

condemnors and ail condemnees.
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EMINENT DOMAIN CODE § 450
Tentatively approved September 1971

Revised October 1971
Staff revision December 1971

It should be noted that Section 450 has no effect on the respective
rights of the owner of the underlying fee and any easement holders to compen-
sation for the.additional burdene imposed by & condemncr exercising the
authority granted by this section. BSuch a situation may call for intervention
by the owners or a separate inverse action. Cf. Section 2023 {owmer ag _party
to condemnation proceeding) and Pegple v, Scholts Co., 123 Cal. App.23 925,

268 p.2d 117 (1954)(possibility of subsequent action).

Section 450 requires the plaintiff to refer specifically to this section
in 1ts complaint where it seeks to exercise the authority granted here. If
the plaintiff 1s a publie entity, it must refer to this section in its reao-
lution of neéeasity also.

In certain sitnations, a plaintiff may be uncertaln of its suthority to
condemn under Article 2 and may, therefore, proceed under both that articie
and Section 450. Such inconsistent allegations are proper. See Sectioh 2040

and Comment thereto.



EMINENT DOMAIN CODE § 451

Staff draft December 1971

§ 451. Objections to taking for compatible use; burden of proof

451, The defendant may object to a taking under Section 450 in
the manner provided in Chapter 7 (commencing with Section 2100) ef
Division 8. At the hearing of the objection, the defendant has the
burden of proof that his pfoperty is sppropriated to public use. If
it is established that the property is appropriated to public use,
the plaintiff has the burden of proof that its proposed use satiefies

the requirements of this article.

Comment. Section 451 makes clear that a defendant desiring to contest
the taking on the ground that the proposed use will be incompatible with the
public use to which the property is esppropriated mmst raise this defense by
objection to the right to take. See Section 2100 et seq. If the taking is
contested, the court must first determine whether the property is in fact
already appropriated to a public use, and the defendant bears the burden of

proof on this issue. Cf. City of Ios Angeles v. los Angelés Pac. Co., 31 Cal.

App. 100, 159 P. 992 {1916). Where this fact is established, the plaintiff

maet then show that the taking is guthorized under this article.
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EMINENT DCidAIN CODE § 452

Staff draft December 1971

§ 452. Fixing terms and conditions of joint use

452. Except as otherwise provided by statute:

(a) When property is taken under Section 450, the court shall
fix the terms and conditions upon vhich the property is taken end the
manner and extent of its use by each of the parties.

(b) If the court determines that the use in the manmer proposed
by the plaintiff would not satisfy the requirements of Section 450,
the court shall further determine whether the requirements of Section
450 could be satisfied by fixing terms and conditions upon which the
property may be taken. I the court determines that the reguirements
of Section 450 could be so satisfied, the court shall permit the plaip-
tiff to take the property upon such terms and conditions and shﬁll pre-

’ seribe the manner and extent of its use by each of the parties.

(¢} Where property is taken ﬁnder this article, the court may order
any neceseary removal or relocation of structures or improvements if such
removal or relocation would not require any significant alteration of

the use to which the property is appropriated.

Comment. Subdivision {a) of Section 452 requires that, in granting the
plaintiff the right to use property appropriated to public use, the court
regulate the manner in which the proposed and prior uses will be enjoyed.
This contimues the substance of porticns of former Code of Civil Procedure
Sections 1240(3), 1247(1), 1247a.



EMINENT DO{AIN CODE § 452

Staff draft December 1971

Subdivision (b) requires that, before a court refuses to allow a taking
for joint use because the taking dces not satisfy the requirements of Section
450, the court must determine whether terms and conditions could be imposed
on the proposed teking so that it would satisfy the requirements of Section
450, If the court refuses to approve the joint use as proposed because of
a particular feature of the jolnt use, the court must specify in what respect
the joint use as proposed fails to satlisfy the requirements of Section 450 and,
vhere pqssible, specify the modifications in the use as proposed that are
necegsary in order to satisfy‘the requirements of Section 450. Under prior
law, decisions could be found which implied that the court could not review
in the proposed Joint use and indicate what changes would be reguired in the
proposed Joint use so that the taking would be permitted. E.g., San

Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d 51k,

75 Cal. Rptr. 24 (1969).

Subdivision (c) mekes clear that the court mey require any necessary
removal or relocation of structures or improvemenfs if sueh removal or relo-
cation would not regulre any significant alteration of the existing use. A
similer provision was found in former Code of Civil Procedure Sections 1240(3)

and 1247a. See Marin County v. Superior Court, 53 Cal.2d 633, 349 P.24 526,

2 Cal. Rptr. 758 (1960). Subdivision {c) does not deal with which party
bears the cost of relocation. Although the plaintiff will normally bear the

cost of such relocation, in some cases statutory provisions deal with which
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EMINENT DOMAIN CODE § 452

Staff draft December 1971

of the parties is to bear the cost of relocation. For a 1listing and discus~
slon of statutes dealing with cost for relocation of facilities of franchise
holders, see 5 Cal. L. Revision Comm'n Reports 186-190 {1963); 10 Cal. L. Revi-
sior Comm'n Reports 353-358 (1971).

The introductory clause of Section 452 recognizes that exceptions to the
provisions of the section may be found in other statutes. The most eignifi-
cant of these exceptions are the statutes dealing witk relocation of facilities
of franchise holders, discussed above. Also, for example, the Pubiic Utilities
Commission has exclusive Jurisdiction to determine and regulete crossings
involving rsilroads (Pub. Util. Code §§ 1201 and 1202) and issues involving
street and highway crcssings my be nonjusticlable (g{; Eminent Domain Code

§ 313; Ste. & Hwys. Code § 100.2).



EMINENT DCiAIN CODE § L6O
Tentatively approved July 1970

Renumbered October 1371
Staff revision December 1971

Article 2. Condemnation for More Necessary Public Use

g_hﬁo. Property appropriated to public use may be taken for more necessary
public use '

460. Except as otherwise provided by statute, any person

authorized to acquire property for a particular use by eminent domain
may exerclse the pover of eminent domain to acquire for that use proper-
ty appropriated to public use if the use for which the property is sought
to be taken is a more necessary public use than the use to which the
property is appropriated. Where property ie sought to be taken under
this section, the complaint, and the resolution of necessity if cne is

required, shall refer specifically to this section.

Comment. Section 460 permits a plaintiff to exercise the power of
eminent domain to displace an existing public use. For the definitien of
"property appropriated to public use," gee Section 113. The plaintiff may
do so only if the proposed use 1s "more necessary" than the existing use. It
should be noted, however, that the defendant may be permitted to continue
joint use of the property under authority granted in Section 462.

The authority to take property appropriated to a public use for a more
necessary use continmues the prior law. See former Code of Civil Procedure Sec-
tions 1240(3) and 1241(3) and numerous repetitions of the rule in other pro-
visions. The authority to take property for a "more necessary" public use
wakes unnecessary the authority formerly granted to a number of condemnors
to take property "whether the property is already devoted to the same use or

«10=



EMINENT DOMAIN CODE § L60
Tentatively approved July 1970

Renmumbered October 1971
Staff revision December 1971

otherwise." See, e.g., Harb. & Nav. Code § 6296; Pub. Res. Code § 55L42; Pub.
Util. Code § 16404; Sts. & Hwys. Code § 27166; Water Code § 71693. The mean-
ing of "more necessary public use" is given greater specificity in the suc-
ceeding sections in this article as well as murerous provisions in other
codes. See, e.g., Sts. & Hwys. Code § 30402 (use by Toll Bridge Authority a
more necessary use than any other use except railroad uses); Ste. & Hwys.
Code § 31001 (use by Folsom Iake Bridge Authority a more necessary use than
any other use); Sts. & Hwys. Code § 31201 (use by El Dorado County Toll Tunnel
Authority a more necessary use than any other use).

Prior law apparently required a plaintiff seeking to condemn property
already appropriated to a public use to aliege facts showing that its pro-
posed use was & more neceseary public use than that to which the property was

already appropriated. BSee Woodland School Dist. v. Woodlend Cemetery Ass'n,

174 cal. App.2d 243, 344 P.24 326 (1959). Section 460 eliminates this plead-
ing requirement, but Section 461 continues the rule that the condemnor has the

burden of proving that the proposed use is a more necessary public use.
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EMINENT DOMAIN CODE § 461
Tentatively approved September 1570

Renmumbered Qctober 1971
Staff revision December 1971

§ 461. Procedure for raising and resolving more necessary use issue

461, The defendant may object to a taking under Section 460 in
the manner provided in Chapter 7 (commencing with Section 2100) of
Division 8. At the hearing of the objection, the defendant has the
burden of proof that his property is appropriated to public use.

If it is established that the property is appropriated to public use,
the plaintiff has the burden of proof that its use satisfies the

requirements of Section 460,

Comment. Section 451 makes clear that a defendant desiring to contest
the taking on the ground that the proposed use is not more necessary then the
public use to which the property is appropriated st ralse this defense
by objection to the right to teke. See Section 2100 et seq. If the teking is
contested, the court must first determine whether the property is in fact
already appropriated to public use, the defendant bearing the burden of proof

on this issue. Cf. City of Ios Angeles v. Los Angeles Pac. Co., 31 Cal. App.

100, 159 P, 992 (1916). Where this fact is proved or otherwise established,
the plaintiff must then show that its use is e more necessary public use than

the exlsting use.
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EMINENT DG/AIN CODE § L62
Staff draft December 1971

§ 462. Right of prior user to joint use of property

462. {(a) wWhere property is sought to be taken under Section 460,
the defendant is entitled to continue the public use to which the
property is appropriated if the continuance of such use will not un-
reasonably interfere with or impair, or requlre & significant altera-
ticn of, the more necessary public use as it i1s then planned or exists
or may reasonably be expected to exist in the future.

{b) Upon motion of the defendant, made within the time permitted
to object to a taking under Section 2100, the court shall determine
whether the defendsnt 1s entitled under subdivision {a) to continue
the use to which the property is appropriated; and, if the court deter-
mines that the defendant 1s s0 entitled, the court shall fix the terms
and conditions upon which the defendant may continue the public use to
which the property 1s appropriated, the terms and conditions upon which
the property taken by the plaintiff is acquired, and the manner and extent

of the use of the property by each of the parties.

Comment. Section 462 provides a right new to Californis law that, where
property appropriated to public use i1s taken for a3 more necessary public use,
the prior user may contimue his use Jointly with the more necessary use if the
contimiance will not unreasonably interfere with or impair, or require a gig-

nificant alteration of, the more necessary use.

-13-



EMINEWT DOMAIN CODE § 462

Staff Draft December 1971

Subdivision (a). The test for whether the defendant may contimue to

Jointly use the property is compareble to thet defining compailble uses.
Cf. Sections 450 and 452.

Subdivision (b). In order to have a determination of the right to joint

use under subdlvision {a), the defendant must raise the issue by timely motion.
The motion may be made alone within the time specified in the provisions for
challenging the right to take (Section 2100 et segq.), or may be made i
connection with an objection to the right to. take.

If the defendant makes the proper motion, the court mist determine
whether he is entitled to continue use of the property and must consider
possible alterations that would enable joint use and, at the same time not

require significant slteration of the more necessary use or unreasonably impsir

or interfere with it.

-14-



EMINENT DGJAIN CODE § 463
Tentatively approved July 1570

Renumbered Cctober 1971
Renumbered December 1971

§4E63. Use by state more necessary than other uses

463. Except as otherwise provided by statute:

{a) Where property has been appropristed to public use by any
person other than the atate, the use therecf by the state for the same
nge or any other public use is a more necessary use than the use to
which such property has already been appropriated.

(b} Where property has been appropriated to public use by the
state, the use thereof by the state is a more necessary use than any

use to which such property might be put by any other person.

Corment. Section 463 broadens somewhat the general .rule stated under
former Code of Civil Procedure Section 1240 and Govermment Code Section 15856
(Property Acquisition Iaw). Section 1240 formerly provided a state priority
over private ownership and Section 15856 provides an absolute priority for

all acquisitions under that statute. BSee, e.g., State v. City of Los Angeles,

256 Cal. App.2d 930, 64 Cal. Rptr. 476 (1967). Section 462 embracee state
acquisitions under other suthority, most notably by the Department of Water
Resocurces and the Department of Public Works. See also Water Code § 252
(authority of Department of Water Resources to take park lands). The exception
clause reéognizes that specific exemptions or qualifications may be stated
elsevhere. E.g., Section 467 (park use presumed "more necessary" than highway

use); Health & Saf. Code § 8560 (no street may be laid across existing cemetery



EMINENT DOMAIN CODE § 463
Tentatively approved July 1970

Renumbered October 1971
Renumbered December 1971

without consent of cemetery authority or plot owners); Sts. & Hwys. Code

§ 155 (ﬁepartment of Public Works may not take for memorials without county
consent); Sts. & Hwys. Code §§ 103.5, 210.1 (Department of Public Works may
condemn parks but shall avoid doing so wherever possible). And, of course,
property appropriated to public use by the state mey always be taken for
common use where compatible pursuant to Section 450 et seq. and the prior
user may, under appropriate circumstances, be permitted under Section U462

to continue his use jointly with the more necessary state use.

-16-



EMINENT DOMAIN CQDE § 46k

~

Tentstively approved July 1970
Renumbered October 1671

Renumbered December 1971

§ 46h, Use by public entity more necessary then use by other persons

6y, Except as otherwise provided by statute:

(a) Where property has been appropriated to public use by
any person other than a public entity, the use thereof by a public
entity for the same use or any other public use is a more necessary
use than the use to which such property has already been appropri-
ated.

{b) Where property has been appropristed to public use by a
public entlty, the use thereof by the public entity is a more neces-
gary use than any use to which such property might be put by any

person other than a public entity.

Comment. Section Lgl is similer in substance to former Code of Civil
Procedure Section 1240(3), except that Section }g) embraces all public
entities. Thus, for example, Section L), includes school districts which
formerly were not included.

Therpreference under Section )gl is not merely one of public cwner-
ship over private ownership for the same use but includes any use. Thus,
for exemple, a public entlty may condemn the easement of a privately cwned
public utility not merely to perpetuate the utility use in public owner-
ship but also to provide some separate and distinet use. The introductory

clause recognizes that specific exceptions may be leglaslatively declared

-17-



EMINENT DOMAIN CODE § 46l
Tentatively approved July 1970

Rerunbered October 1971
Rerumbered December 1971

elsewhere. Cf. Govt. Code §§ 26301, 37353 {county and city, respectively,
mway not provide public course by condemning existing privately owned golf
course). Perbaps the most notable of these exceptlons are comtained in
Section 465, Under the latter section, property apprepriated by any per-
son to the use of certain public entities is protected from subseguent
appropriation by certain other public entities. See Section 465 and Com-

ment thereto. 3See also Mono Power Co, v. City of Los Angeles, 284 Fed,

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections
1240(3) and 1241(3)--now Section j65--from condemning property appropriated
to use of other governmental entities by privete corporation).

It should be noted, however, that property .appropriated to public use

by a public entity may always be taken for common use by any other person

where compatible pursuant to Section 450 et seq.

-18-



EMINENT DUMAIN CODE § 465

Tentatively approved September 1970
Renumbered October 1971
Staff revision December 1971

§ Léc  Property appropriated to a public use by cities, counties, or
certain special districts

L35, Notwithstanding .gection 460, property appropriated
to the public use of any ciiy, county, municipal water distriet, irri-
gation distriet, transit distyict, rapid transit district, public
utility district, or water district mey not be teken under this article
by any other city, county, municipal water district, irrigation dis-
trict, transit district, rapid transit district, public utllity distriet,

or water district while such property is so appropriated to such use.

Comment. Section 465 codifies prior law under former Sections 1240(3)
and 1241(3) of the Code of Civil Procedure. Section h65,1ike 1ts predeces-
sors, protects property appropriated to a public use by or to-the use of one
of a group of public entities from Jisplacement by any other entity in the
group. The list of entities in Section 465 conforms to that contained in
former Section 1241(3). Former Section 1241(3) listed a greater number of
entities than former Section 1240{3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291,

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Cowrt,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "appropri-
ated to a public use" is defined by Section 113. See Section 333 and Com-

ment thereto. Former Sections 1240{3) and 1241(3) prohibited takings

-15-



EMINENT DOMAIN CODE § 465
Tentatively approved September 1970

. Renumbered October 1971
Staff revision December 1971

"while such property is so appropriated and used for the public purposes
for which it has been appropriated."” (Emphasis added.) This language
implied that the property mst not only be appropriated, but also actually
used for a public purpose. However, the cases did not so construe the

section. See East Bay Mun. Util. Dist. v. Lodi, 120 Cal. App. THO, 750,

8 p.2d 532, (1932)("'ueed’ does not mesn actual physical use . . .

tut . . . property reasonably recessary for use" which will be used within
a reasonﬁble time). The term ".uaed" has accordingly been eliminated from
Sectlon 465 to conform with the actual construction. Similarly, both sec-
tions referred to takings of "private” property appropriated to the use

of the respective entities. It was clear, however, that the sections were
not limited to privéte property devoted to public use but inciunded property
owned by public entities as well as by private individuals or corporations.

See City of Beaumont v. Peaumont Irr. Dist., supra (city may not condemn

property appropriated to use by irrigation distriet); County of Mgrin v.

Superior Court, supra (county road may not be condemned by municipal water

district); Mono Power Co. v. Clty of Los Angeles, 284 Fed. T84 {Sth Cir.

1922 ){ city may not condemn property appropriated to use of other govern-
mental entities by private corporation). The modifying word "private" has,

therefore, been deleted as meaningless.
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EMINENT DuMAIN CODE § 465
Tentatively approved September 1970

Remumbered October 1971
Staff revislon December 1971

Section 465, like its predecessors, protects property appropriated to
a public use by the specific defendants listed from displacement only by the
plaintiffs listed. Thus, for example, a city may not take from a rapid transit
district, but a school district, because it is not listed, may both take from
those listed and have its property taken by those 1isted without regard to
these provisions {although the general rule stated in Section 460 would still
apply).

It should be noted that Section 465 places a limitation only on displace-
ment of one user by another. Any entity listed in Section 65 paAy take proper-
ty of any other entity listed for common uses where compatible under Section

450. See, e.g., City of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 287

P. 496 (1930) and Turlock Irr. Dist. v. Sierra Etc. P. Co., 69 Cal. App. 150,

230 P, 671 (1924).

Note: The Commission solicits comments on whether the provisions of
existing law reflected in Section 465 are presently causing difficulty, whether

Section 465 is needed, and whether it should be retained, repealed, or modified.
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EMINENT DOMAIN CODE § 466

Tentative'y approved September 1971
Renumbered October 1971
Renumbered December 1971

§ 566, Preservation of certain property in its matural condition; pre-
sumption as to best public use

466, Except és provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is owned by a nonprofit organization comtributions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in their natural condition, and that such
property is open to the public subject to reasonable restrictions and
is appropriate, and used exclusively for the preservation of native
plants, or pative animals, inciuding but not limited to, marmals,
birds, and marine life, or biotic commnities, or geological or geograph-
ical formations of scientific or educational interest; and further that
such property is irrevocably dedicated to éuch uges g0 that upon
liguidation, dissolution, or abandomment of or by the owner, such
property will be distributed only to a fund, foundation, or corporation
whose property is likewise irrevocably dedicated to such uses, or to
a governmental agency holding land for such uaes,restablishes a rebut-
table presumption of its having been appropriated for the best and most
neceseary public use. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. Section 466  contimues without substentive change the pro-
visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedural limitations where the property described is
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code.
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EMINENT DOMAIN CODE § 467
Tentatively approved September 1971

Rerumbered October 1571
Remmbered December 1971

§ u67. Park property; presumptlon as to best public use

7#67. Except as provided in Section 103.5 of the Streets and
Highvays Code, notwithstanding any other provision of law, the fact
that property is appropriated to. public use as a state, regional,
county, or clty park or recreatlon area, or historic site included
in the National Reglster of Historic Places or state-registered land-
marks, or state wildlife or waterfowl management area, or state
ecological preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumption established by this section is a pﬁesumption affect-

ing the burden of proof.

Comment. Section 47 continues without substantive change the pro-
visions of subdivision (a) of former Section 12L41.7 of the Code of Civil
Procedure. The term "wildlife or waterfowl management area" refers to an
area 2s provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Code. The term "ecological presgrve"
refers to an area as provided for in Article 4 {commencing with Section
1580) of that same chapter of the Fish and Game Code. For special procedural
limitations where the property describved is sought to be taken for state

highway purposee, see Section 103.5 of the Streeté and Highways Code.
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STREETS & HIGHWAYS CODE § 103.5

Tentatively approved September 1971
Revised December 1971

Streets & Highways Code § 103.5 {amended)

Sec. . Section 103.5 of the Streets and Highways Code is
amended to read:

103.5. Lgl The real property which the department may acquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however it mey have been dedicated, when the commission
has determined by suelk resclution that such property is necessary for

state highway purposes.

{b) When property described in Section 466 or Section 4E7

of the Eminent Domain Code ls sought to be acqguired for state highwey

purposes, and such property was dedicated or devoted to the uses

described in those sections. prior to the initiation of highway route

location studies, an action for declaratory relief mey be brought ornly

by the public agency or nonprofit organization owning such property in

the superior court to determine the question of which public use is the

best and most necessary public use for such property. Such action for

declaratory relief shall be filed and served within 120 days after publi-

cation by the commission in a newspaper of general circulation pursuant

to Section 6061 of the Government Code, and delivery of a written notice

to the public agency or nonprofit organization owning such property by

the commission that a proposed route or an adopted route includes such

property; provided that such written notice need only be given fo non-

profit organizations that are on file with the Registrar of Charitable

Trusts of this state. In such declaratory relief action, the resclution

ol



STREETS & JIGHWAYS CODE § 1C3.5

Tentatively approved September 1971
Revised December 1971

0f the commission shell not be conclusive evidence of the matters set

forth in Sectlon 103. BSuch action for declaratory relief shall have

preference over all other civil sctions in the matter of setting the

action for hearing or trial to the end that any such action shall be

quickly heard and determined. If an action for declaratory relief is

not filed and served within such 120-day period, the right to bring

such action is waived and the provisions of Sections 466 and 46T

of the Eminent Domain Code shall not apply. When a declaratory relief

action, with respect to such property being scught for highway purposes,

may not be brought pursuvant to this section, the provisions of Sections

466 and 467 of the Bminent Domain Code do not apply.

Comment. Subdivision (b) of Section 103.5 continues without substantive
change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9
of the Code of Civil Procedure relating to highways. These provisions set
forth significant procedural limitations on the rights granted under Sections

466 and 467 of the Eminent Domain Code.
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Memorandum 71-92
EXHIBRIT IT

Secrron 1. Section 1241.7 of the Code of Civil Procedure
iz amended to read:

1241.7. (a) Exeept as provided in subdivision (b}, not-
withstending any other provision of law to the eontrary, the
fact that property is appropriated for public use as a atate,
regional, connty, or ¢ity park or recréation area, or wildlife or
waterfow] management area as presently established by the
Department of Figh and Game purquant to Section 1525 of
the Pish and Game Code, or historic site included in the Na-
tional Register of Historie Places or atate- registered Jandmarks,
or &5 an ecological reserve as provided for in Artiele 4 (eom-
mencing with Section 1580) of Chapter 5 of Division 2 of the
Fish and Game Code, establishes a rebuttable presumption of
its having been appropriated for the best and most necessary
public use. The presumption established by this section is a
presumption affecting the burden of proof.

(b} When property appropriated for a public use as a state,
regional, county, or city park or recreption area, or wildlife or
waterfowl management area as presently established by the
Department of Fish and Game pursuant to Seetion 1525 of the
Fish and Game Code, or historic site nc]uded in the National
Register of Hiatorie ‘Pluces or atate-reg
a8 an ecological reserve as provided for
ing with Sectmn 1550) of Chapter 5 of

lnAmcle 4 {ecommene-
Dwmon 2of the Fish

such park or reereatmna urea, or wildlife or waterfowl man-
agement area, or historic site, or ecological reserve was dedi-
cated to or established for ptrk or recreational purposss, or
as a wildlife or waterfow] management area, or as a histaric
gite inciuded in the National Register of Historic Places or
mte-reglstered landmarks, or as an eqol ical reserve as pro-
vided for in Article 4 {commencing Seetion 1580] of
Chapter 5 of Division 2 of the Fish Gmne Code, prior to
the initiation of highway route location studies, or gublic utility

route or structure location studies. an aetion for declaratory
Telief may be brought only by the public agency owning such
park or recreational area, or wildlife o waterfowl manngement
area, or historie gite, or ﬂ'nlogmal reseyve in the superior court
to determine the question of which public use is the best and
most neeessary publie use for such property. Such action for
declaratory relief sheil be filed and served within 120 days
nfter written notice to the public ager:Fr owning such park or

recreational area, or wildlife or waterfowl management area,
or historie site, or ecologieal ~eserve by the Unlifornia Highway
Commission or public utility that a propoesed route or site or an
adopted route gr site ncludes park land or recreational area,
or a wildlife or waterfow] management grea, or an historic aite,
or an ecologiral reserve owned by that ageney. In sueh declara-
tory relief action, the resolution of Celifornia Highway
Commission shall not be conclusive evidence of the
matters set forth in Section 103 of the Streets and Highways
Code. Such action for declaratory relief shall heve preference
over all other ¢ivil actions in the matter of setting the same for
hearing or trial to the end that sny suel action shall be quickly
heard and determined. I an action for declaratory relief is not
filed and served within such 120-day period, the right to bring
such action iz waived and the pmvig%m of subdivision (a)
shall not apply. When a decluratory relief aetion, with respeet
to such property being sought for highway purposes, or for

ublic utility route or strueture pu may not be bronght
pursuant to this subdivision, the provu%nx of gubdivision (a)

of this section shall not lpply




