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J4em0raDdWII 71-92 

Subject: Study 36.24 - CODd_tion {TaIc1Dg tor M:n'e 1IeceseaJ7 _114 .ToiDt Use) 

In accordance with tbe OoIIID1aa1on'1 dee1siona at the October 1971 -tillS, 

the ataff presents berev1th a radratte4 version of pl'OYiaiOl18 nlatine to con­

d_tion ot propert7 appropriated to plbl1c use. The baslc thru_t of thi8 

draft is that all7 property appropriated to plbl,lc use l1li17 be taken tor JOillt 

use so 10111 as the propoaed use i_ compatible with the exiatine use 01' can be 

DElde caapatlble without aipltlcant a1tention of the exiat1DS use. On the 

other ball4, property DEly not be taken tor the exclu_ive use of II eoadellDOr 

unless (1) use bJ the condemDOr i_ more Ilece-eaJ7 than the ex1at1DS use .!!!!! 

(2) the existing use ls not COIIIp8tib1e with the IIOl'e neeasallJ7 uBe, 1101' could 

it be made compatible absent sip1flcant alteratlon of the II01'e aeceaeaJ7 use. 

This scheme i8 codified in Ixh1blt I. 

In connection with the redzIIftiDC of the more lleeas88J7 use provisions, 

the staff notes an aDOlllBly created by an eD8ctment of the 1971 IApslature. 

COde of CivU Procedure Section 1241.1 statea that plbl1c park aDd recreation 

areas, historic Bites, state wildlife aad waterfowl IIBD8f1111111at areas, aDd state 

ecological preserves are rebuttably prellllMCl to be the beat aDd molt aeces1817 

uses for property so appropriated. Sectlon 1241.7 also provides, howew1', that, 

in case of a state highway tak1 na of auch property, the bebuttable pl'elUlllption 

applies only in a declarato17 Judpent proced1 ng properl1 brousbt prlor to 

commen_nt of the coll4_tion proeaedina. '1'b1s pre8UJlP1;ion aDd tbe state 

highway exception are codified in l!ID1nent !):)lain C04e Section lj67 aDd Streets 

all4 Elghways Code Section 103.5 (Exhibit I). 
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The 1971 Leglsl/iture added anotber exception to tbeee prov1liollll: Where 

this park, aDd the like, property 16 sought for public utllity route or stl'\lC'tur!! 

purposes, the prellUlllpt10n appl1es only in II declarsto17 .1udpelrt proceed1zlg. 

This prov181on, eY1dently inteDded to protect pr1vately-OVIIed public ut1l1t1es, 

16 allOlllllous in that propsrty appropr1sted to public use by a public entity is 

always for a more neces8817 use than use by a private person. See Section 464. 

'file prellUlllpt10n for parks adds nothing to tbe protection already aUol'ded parks 

ap1nst nonpubllc entities. 

Consequently, the staU re_Dds that, when COde of Civil Procedure 

Section 1241.7 is repealed, nothing be done with the provision relat1ns to 

public utilities. A pubUc utility can, in 811¥ case, always coDdeIIID parit land 

it its project 1a ~t1])le Yith the park pu'lI08es. 

BHpecUully nbldtte4, 

8d11a1d.e1 """:1-"1 
IeI&l OXOn"\ 



ElCHIBIT I 

. CloIIIIIent. Property appropriated to public use (defined in section 113) 

IIIIIY be taken by em1rIent domain only tor (1) a caapat1ble use IUlder Article 1 

(CQJIIII8nc1ns with Section 450) of this chapter or (2) a more necessar,y public 

use under Article 2 (cCllllllenc111& with section 460) ot this chapter. 'D1e 

gl'OUDds of compatible and more necessar,y public use are 1ndepeDdent grounds 

ot condellJDllt1on authority. and II plBintitf IIIIIY proceed spinet property 

appropriated to public use IUlder either ODe or both of these grounds. even 

thou8b the two SZ'OWldB are inconsUtent pnts of condellDlltion authority. See, 

!.:.I!.. Section 2040 (content or ocaplaint). tJnl.ess the pla1nt1tt qualWes to 

take the property under the test of CIOIIpltibUit,. or under the test of !lOre 

necelsal7 public use. the plaintiff IIIIIY not take b¥ eminent dalain property 

appropriated to public use. 

Even it the plaintiff would otherwise quality to take property appropri­

ated to public use on the ground of compatibU1ty or on the gl'OUDd of more 

DeC8ssar,y public u.e, certain property aPPl'OFiate4 to public use IIIl7 be _pt 

trcm eond ..... t1on by certain plaintiffs tor certain purposes. !:.i:.. Oovt. 

COde I 26301 (county .. y not take privately owned fIOlt CClUl'se ~ use 88 solt 

course); Oovt. Ooc1e I 37353 (city IIIl7 not take privately owned golf course tor 

use 88 golf course); Bealth • Sat. Code II 81.34. 8560. 8560.5 (caeter;y laud 

lIIIIyoot be tskenfor rights or way); Pub. Res. Code § 7994 (certain laud in 

the public domain lIIIIy not be taken at aU); Pub. util. Code § 21632 (Department 

of Aeronautics lIIIIy not take all ex1still8 airport owned bT local entity). 



--_._. --

DlIlfENT IXIfAIN CODE § 450 

Tentatively appJ'OVed September 1911 
Revised october 1971 
stat't revision Decelllber 1971 

§ 450. ~Oc appropriated to pubUc use lISy be taken tor COIDJ1!ltible 
pu c use 

450. Except at otherwise provided by statute, any person author1.zed 

to acquire property for a particular use by eminent doIIIIilin lIIII.y exercise 

the power of eminent dOlllllin to acquire for that use property appropriated 

toplbl1c use it the p:opoaed us. will not UDreB.sOlIB.bly interfere with 

or iJD.pair the contillUllnce of the public use as it then exists or lIISy 

reaBl!mllbly be expected to exist in the future. Where property is saugllt 

to be taken under this sectlon, the complalnt, and the resolution of 

necesslty lt one is required, sball reter specifically to this section. 

CoIIIIIIent. Sectlon 450 IIIIlI!teS clear tbat the authority to CODa-". ~ 
:l.JMJ""e·.-tbe-~ -1KJ:IoTtt7 to .0000000000.tar 00IIJPaUlt.1.a JoUrt use property 

already devotsd to a public use. See Section ll3 ("property appropr1ated to 

JlUblic use" defined). Section 450 does not contemplate diSplacement ot the 

ex1ltll18 use by the second use; rather it authorizes COIIIIIOn eD,joyment of the 

property where the second use does not UDre8sombly inteI"rere with the ex1et1D& 

use. 

~ authority granted by Section 450 is independent ot the authority con­

tained in Article 2 ("more necessary public use") and is not 11m1ted in any 

way by the rules set forth therein. L1kew1ee, condemnation of property appJ'O .. 

prtated to a lQbllc use 1liiy be accomplished under Artlcle 2 1lI4ependeJ:lt of 
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EMINENT DOMAIN CODE § 450 

Tentatively approved September 1971 
Revised october 1971 
Staff revision December 1971 

a~ authority stated in Article 1. It should be noted, however, that, where 

property is taken UDder more necessary use authority, the defendant my be 

entitled to continue Joint use of the property. See Section 462. 

1he requirement that the proposed use be compatible with the existiD8 

use continues prior law that pe:nn1tted coDdeJllDStion for consistent use.. See 

former Code Civ. Proc. § 1240(3), (4), (6). The term "consistent" was neess-

sa~ imprecise because of the vsriety of circumstances it embraced. See, 

.!.!.l:..a Citz at Sen Diego v. C!q!I!!cs water Co., 209 Cal. 152, 287 p. 496 (193:», 

cert. denied. 282 U.S. 863 (1930)(sbUDdent water for use ot both parties) 

(alternate holdiD8); Reclamation Dist. No. 551 v. SUperior Court, 151 Cal. 

263, 90 p. 545 (l907)(railroad right of way sought on top of reel.alllltion dis­

tr1ct.levee);Ctty of Pasadena v. Stimson, 91 Cal. 238, 255, 'in p. 604, _ 

(1891)(sewer line in highway right of way); City of Los Angeles v. Los Auples 

Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway compa~'s electric transmission ... -­

lines and subway on property taken for city park). 

Section 450 continues the basic principle of consistency by requiriDB 

that the proposed use not unreasonably interfere with or impair the continu-

snes of the existing use or such future use as may reasonably be antiCipated 

for the purpose for which the property is already appropriated. See San -
Bernardino County Flood Control Dist. v. SUperior Court, 269 Cal. App.2d 514, 

75 Cal. Rptr. 24 (1969); Reclamation Diet. No. 551 v. SUperior Court, ~. 

See aenerally 1 P. Nichols, Bainent DemIIin § 2.2[81, at 235-238 (3d ed. 196/1.). 
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EMINENT DOMAIN CODE § 450 

Tentatively approved September 1971 
Revised October 1971 
Staff revision December 1971 

Section 450 does not grant authority to displace or interfere substantially 

with a prior use; the power to displace an existing use is dealt with in 

Article 2 (commencing with Section 460). 

section 450 authorizes any coDdemno~ able to satisfy the requirement 

tbat its proposed use will be compatible with the existing one to condemn the 

property of any person. Under former law, this point was not clear. See 

San Bernardino County Flood Control Dist. v. Superior Court, 269 cal. App.2d 

514, 523-524, n.10, 15 cal. Rptr. 24, (1969). Subdivision (3) of former 

Code of Civil Procedure Section 1240 referred only to property "appropriated 

to a public use or purpose, by any person, firm or private corporation," 

thereby implying that property appropriated to a public use by a public entity 

could not be subjected to imposition of a consistent use. Subdivision (4) of 

former Section 1240 also dealt with joint UlI~ but the subdivision was limited 

to property appropriated to public use by an irrigation district. Ji:lWever, 

subdivision (6) of former Section 1240 authorized. the imposition of "rights 

of way" on property appropriated to public use with no limitation as to the 

person who had appropriated the property to publiC use. In view of tlie very 

limited nature of the authority granted and the desirability of encouraging 

common use, Section 450 adopts the latter approach and is applicable to all 

condemnors and all condemnees. 
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EMIm.'NT DOMAIN CODE § 450 

Tentatively approved september 1971 
Revised October 1971 ' 
Staff revision December 1971 

It should be noted that Section 450 bas no effect on the respective 

rights of the owner ot the underlying tee and any ea Bement holders to compen-

aatton tor the additional burdens imposed by a condemnor exercising the 

authority granted by this section. Such a situation may call tor intervention 

by the owners or a separste inverse action. .£!:. Section 2023 (owner a'LP!lrty 

to oon"emt!~tion proceediug) and PeoP1e v. Scb1Utl Co.; 123 cal." App.2c} 925. 

268 P.2d 117 (l954)(possibi1ity ot subsequent action). 

Section 450 requires the plaintiff to refer specifically to this Bection 

in its complaint where it seeks to exercise the authority grsnted. here. If 

the plaintiff is a publ.ic entity, it must refer to this section in its reBO-

lution of necessity also. 

In certain situations, a plaintiff may be uncertain of' its euthority to 

condemn under Article 2 and may, therefore, proceed under both that a»ticle 

and Section 450. Such inconsistent allegations are proper. See Section 2040 

and Comment thereto. 
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EMINENT DOMAIN CODE § 451 

Staff draft December 1971 

§ 451. Objections to taking for coxnpatible use; burden of proof 

451. The defendant may object to a taking under Section 450 in 

the manner provided in Chapter 7 (cOllllliencing with Section 2100) ef 

Division 8. At the hearing of the objection, the defendant has the 

burden of proof that his property is appropriated to public use. If 

it is established that the property is appropriated to public use, 

the plaintiff has the burden of proof that its proposed use satisfies 

the requirements of this article. 

Comment. Section 451 makes clear that a defendant desiring to contest 

the taking on the ground that the proposed use will be incompatible with the 

public use to which the property is appropriated must raise this defense by 

objection to the right to take. See Section 2100 et seq. If the taking is 

oontested, the court must first determine whether the property is in fact 

already appropriated to a public use, and the defendant bears the burden of 

proof on this issue. .£t:.. City of Los Angeles v. Los Angeles Pac. Co •• 31 cal. 

App. 100, 159 p. 992 (1916). Where this fact is established, the plaintiff 

must then show that the taking is authorized under this article • 

• 6. 



EMINENT oo...fAIN CODE § 452 

Staff draft December 1911 

§ 452. Fixing terms and conditions of Joint use 

452. Except as otherwise provided by statute: 

(a) When property is taken under Section 450, the court shall 

fix the terms and conditions upon which the property is taken and the 

manner and extent of its use by each of the parties. 

(b) If the court determines that the use in the manner proposed 

by the plaintiff would not satiSfy the requirements of Section 450, 

the court shall further determine whether the requirements of Section 

450 could be satisfied by fixing terms and conditions upon which the 

property may be taken. If the court determines that the requirements 

of Section 450 could be so satisfied, the court shall permit the plain­

tiff to take the property upon such terms and conditions and shall pre-

) scribe the manner and extent of its use by each of the parties. 

(c) Where property is taken under this article, the court 1liiY order 

any necessary removal or relocation of structures or improvements if such 

removal or relocation would not require all¥ significant alteration of 

the use to which the property is appropriated. 

Comment. Subdivision (a) of Section 452 requires that, in granting the 

plaintiff the right to use property appropriated to public use, the court 

regulate the IIIInner in which the proposed and prior uses will be enjoyed. 

This continues the substance of portions of former Code of Civil Procedure 

Sections 1240(3), 1247(1), 1247a. 
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EMINENT DOtolAIN CODE § 452 

Staff draft December 1971 

Subdivision (b) requires that, before a court refuses to allow a taking 

for joint use because the taking does not satis~ the requirements of Section 

450, the court must determine whether terms and conditions could be imposed 

on the proposed taking so that it would satis~ the requirements of Section 

450. If the court refuses to approve the joint use as proposed because of 

a particular feature of the joint use, the court must speci~ in what respect 

the joint use as proposed fails to satis~ the requirements of Section 450 and, 

where possible, speci~ the modifications in the use as proposed that are 

necessary in order to satis~ the requirements of Section 450. Under prior 

law, decisions could be found which implied that the court could not review 

in the proposed join.t use and indicate what changes would be required in the 

proposed joint use so that the taking would be permitted. !.:..!5..:., ~ 

Bernardino County Flood Control Diet. v. Superior Court, 269 Cal. App.2d 514, 

15 Cal. Rptr. 24 (1969). 

Subdivision (c) makes clear that the court may require any necessary 

removal or relocation of structures or improvements if such removal or relo­

cation would not require any significant alteration of the existing use. A 

similar provision was found in former Code of Civil Procedure Sections 1240(3) 

and 1241a. See Mlrin County v. Superior Court, 53 Cal.2d 633, 349 P.2d 526, 

2 Cal. Rptr. 158· (1960). Subdivision (e) does not deal with which party 

bears the cost of relocation. Although the plaintiff will normally bear the 

cost of such relocation, in some cases statutory provisions deal with which 
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EMINENT DOMAIN CODE § 452 

Staff draft December 1971 

of the parties is to bear the cost of relocation. For a listing and discus­

sion of statutes dealing with cost for relocation of facilities of franchise 

holders, see 5 Cal. L. Revision Comm'n Reports 186-190 (1963); 10 Cal. L. Revi­

sion Comm'n Reports 353-358 (1971). 

The introductory clause of Section 452 recognizes that exceptions to the 

provisions of the section may be found in other statutes. The most signifi­

cant of these exceptions are the statutes dealing with relocation of facilities 

of franchise holders, discussed above. Also, for example, the Public Utilities 

Commission has exclusive Jurisdiction to determine and regulate crossings 

involving railroads (Pub. util. Code §§ 1201 and 1202) and issues involving 

street and highway crossings may be nonjusticiable (~ Eminent Domain Code 

§ 313; Sts. & Hwys. Code § 100.2). 



EMINENT DOi4AIN CODE § 460 

Tentatively approved July 1910 
Renumbered October 1911 
Staff revision December 1911 

Article 2. Condemnation for lOOre Necessary Public Use 

§ 460. Property aPl?ropriated to public use may be taken for more necessary 
public use 

460. Except as otherwise provided by statute} any person 

authorized to acquire property for a particular use by eminent domain 

may exercise the power of eminent domain to acquire for that use proper-

ty appropriated to public use if the use for which the property is sought 

to be taken is a more necessary public use than the use to which the 

property is appropriated. Where property is sought to be taken UDder 

this section} the complaint} and the resolution of necessity if one is 

required, shall refer specifically to this section. 

Comment. Section 460 permits a plaintiff to exercise the power of 

eminent domain to displace an existing public use. For the definition of 

"property appropriated to public use," see Section 113. The plaintiff may 

do so only if the proposed use is "more necessary" than the existing use. It 

should be noted, however, that the defendant may be permitted to continue 

joint use of the property under authority granted in Section 462. 

The authority to take property appropriated to a public use for a more 

necessary use continues the prior law. See former Code of Civil Procedure Sec-

tions 1240(3) and 124l( 3) and numerous repetitions of the rule in other pro-

visions. The authority to take property for a "more necessary" public UBe 

makes unnecessary the authority formerly granted to a number of condemnors 

to take property "whether the property is already devoted to the same use or 
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EMINENT DOMAIN CODE § 460 

Tentatively approved July 1970 
Renumbered October 1971 
Staff revision December 1971 

otherwise." See, e.g., Bub. & Nav. Code § 6296; Pub. Res. Code § 5542; Pub. 

uti!. Code § 16404; Sts. & Hwya. Code § 27166; Water Code § 71693. The mean-

ing of "more necessary public use" is given greater specificity in the suc-

ceeding sections in this article as well as numerous provisions in other 

codes. See,!..:.!L:., Sta. & Hwya. Code § 30402 (use by Toll Bridge Authority a 

more necessary use than any other use except railroad uses); Sta. 110 Hwys. 

Code § 31001 (use by Folsom lake Bridge Authority a more necessary use than 

any other use); Sts. & Hwys. Code § 31201 (use by El Dorado County Toll Tunnel 

Authority a more necessary use than any other use). 

Prior law apparently required a plaintiff seeking to condemn property 

already appropriated to a public use to allege facts showing that its pro-

posed use ws a more necessary public uae than that to which the property was 

already appropriated. See Woodland School Diat. v. Woodland Cemetery Asarn, 

174 caL App .2d 243, 344 P .2d 326 (1959). Section 460 el1m111B.tes thia plead-

ing requirement, but Section 461 continues the rule that the condemnor haa the 

burden of proving that the propoaed use is a more necessary public use. 



BMINENT DOMAIN CODE § 461 

Tentatively approved September 1970 
Renumbered October 1971 
Staff revision December 1971 

§ 461. Procedure for raising and resolving more necessary use issue 

461. The defendant may object to a taking uDder Section 46c in 

the manner provided in Chapter 7 (COIIIJIIencing with Section 2100) of 

Division 8. At thp. hearing of the objection, the defendant has the 

burden of proof that his property is appropriated to publiC use. 

If it is established that the property is appropriated to public use, 

the plaintiff has the burden of proof that its use satisfies the 

requirements of Section 460. 

COIIIIIIent. Section 461 makes clear that a defendant desiring to contest 

the taking on the ground that the proposed use is not more necessary than the 

public use to which the property is appropriated IInlst raise this defense 

by objection to the right to take. See Section 2100 et seq. If the taking is 

contested, the court must first determine whether the property is in fact 

already appropriated to public use, the defendant bearing the burden of proof 

on this issue. S!!.!. City of Los Angeles v. Los Angeles Pac. Co., 31 cal. App. 

100, 159 P. 992 (1916). Where this fact is proved or otherwise established, 

the plaintiff must then show that its use is a more necessary public use than 

the existing use. 

I-R, 
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EMINENT DOiNlIN CODE § 462 

Staff draft December 1971 

§ 462. Right of prior user to joint use of property 

462. (a) Where property is sought to be taken under Section 460, 

the defendant is entitled to continue the public use to which the 

property is appropriated if the continuance of such use will not un­

reasonably interfere with or impair, or require a significant altera­

tion of, the more necessary public use as it is then planned or exists 

or may reasonably be expected to exist in the future. 

(b) upon motion of the defendant, made within the time permitted 

to object to a taking under Section 2100, the court shall determine 

whether the defendant is entitled under subdivision (a) to continue 

the use to which the property is appropriated; and, if the court deter­

mines that the defendant is so entitled, the court shall fix the terms 

and conditions upon which the defendant may continua the public use to 

which the property is appropriated, the terms and conditions upon which 

the property taken by the plaintiff is acquired, and the manner and extent 

of the use of the property by ea ch of the parties. 

Comment. Section 462 provides a right new to California law that, where 

property appropriated to public use is taken for a more necessary public use, 

the prior user may continue his use jointly with the more necessary use if the 

continuance will not unreasonably interfere with or impair, or require a si8-

nificant alteration of, the more necessary use. 
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EMINEllT DOMAIN CODE § 462 

Staff Draft December 1911 

Subdivision (a). The test for whether the defendant may continue to 

jointly use the property is comparable to that defining compstible uses. 

Cf. Sections 450 and 452. 

Subdivision (b). In order to have a determination of the right to joint 

use under subdivision (a), the defendant must raise the issue by timely motion. 

The motion may be made alone within the time specified in the provisions for 

challenging the right to take (Section 2100 et seq.), or may be made ill 

connection with an objection to the right to. take'. 

If the defendant makes the proper motion, the court IllUst determine 

whether he is entitled to continue use of the property and must consider 

possible alterations that would enable joint use and, at the same time, not 

require significant alteration of the more necessary use or unreasonably 1mpsir 

or interfere with it. 
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Tentatively approved July 1970 
Renumbered october 1971 
Renumbered December 1971 

§ 463. Use by state more necessary tban other uses 

463. Except as otherwise provided by statute: 

(a) Where property has been appropriated to public use by any 

person other than the state, the use thereOf by the state for the same 

use or any other public use is a more necessary use than the use to 

which such property has already been appropriated. 

(b) Where property bas been appropriated to public use by the 

state, the use thereof by the state is a more necessary use than any 

use to which such property might be put by any other person. 

Comment. Section 463 broadens somewhat the general -rule stated under 

former Code of Civil Procedure Section 1240 and Government Code Section 15856 

(Property Acquisition Law). Section 1240 formerly provided a state priority 

over private ownership and Section 15856 provides an absolute priority for 

all acquisitions under that statute. See, e.g., State v. City of Los Angeles, 

256 Cal. App.2d 930, 64 cal. Rptr. 476 (1967). Section 462 embraces state 

acquisitions under other authority, most notably by the Department of Water 

Resources and the Department of Public Works. See also 1~ater Code § 252 

(authority of Department of Water Resources to take park lands). The exception 

clause recognizes that specific exemptions or qualifications may be stated 

elsewhere. ~,Section 467 (park use presumed "more necessary" than highway 

use); Health & Saf. Code § 8560 (no street may be laid across existing cemetery 
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EMINENT DOMAIN CODE § 463 

Tentatively approved July 1970 
Renumbered October 1971 
Renumbered December 1971 

without consent of cemetery authority or plot owners); Sts. & HWys. Code 

§ 155 (Department of Public Works may not take for memorials without county 

consent); Sts. & Hwys. Code §§ 103.5, 210.1 (Department of Public Works may 

condemn parks but shall avoid doing ~o wherever possible). And, of course, 

property appropriated to public use by the state may always be taken for 

common use where compatible pursuant to Section 450 et seq. and the prior 

user may, under appropriate cir~stances, be permitted under Section 462 

to continue his use jointly with the more necessary state use. 
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EMINENT DOMAIN CODE §. 464 .. . 

Tentatively approved July 1970 
Renumbered October 1971 
Renumbered December 1971 

§ 46~. Use by public entity more necessary than use by other persons 

464. Except as otherwise provided by statute: 

(a) Where property has been appropriated to public use by 

any person other than a public entity, the use thereof by a public 

entity for the same use or any other public use. is B more necessary 

use than the use to which such property has already been appropri-

ated. 

(b) Where property has been appropriated to public use by a 

public entity, the use thereof by the public entity is B more neces-

sary use than any use to which such property might be put by any 

person other than B public entity. 

Comment. Section 464 is similar in substance to former Code of Civil 

Procedure Section 1240(3), except that Section ~Ii embraces all public 

entities. Thus, for example, Section 464 includes school districts which 

formerly were not included. 

The preference under Section 464 is not merely one of public owner-

ship over private ownership for the same use but includes any use. Thus, 

for example, a public entity mB¥ condemn the easement of a privately owned 

public utility not merely to perpetuate the utility use in public owner-

ship but also to provide some separate and distinct use. The introductory 

clause recognizes that specific exceptions mB¥ be legislatively declared 
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EMINENT DOMAIN CODE § 464 

Tentat~vely approved July 1910 
REnumbered October 1971 
Renumbered December 1971 

elsewhere. .£!:.. Govt. Code §§ 26301, 37353 (county and city, respectively, 

may not provide public course by condemning existing privately awned golf 

course). Perbaps the most notable of these exceptions are contained in 

Section 465. Under the latter section, property appropriated by any per-

son to the use of certain public entities is protected from subsequent 

appropriation by certain other public entities. See Section 465 and C0m­

ment thereto. See abo Mono Power Co. v. City of Los Angeles, 284 Fed. 

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections 

1240(3) and 124l(3)--now Section 46S--from condemning property appropriated 

to use of other governmental entities by private corporation). 

It should be noted, however, that property appropriated to public use 

by a public entity may always be taken for cOllBIIOn use by any other person 

where compatible pursuant to Section 450 et seq. 
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§ 465. 

EMINENT DOMAIN CODE § 465 

Tentatively approved September 1970 
Renumbered October 1971 
Staff revision December 1971 

Property appropriated to a public use by cities, counties, or 
certain special districts 

465. Notwithstanding ~Section 460, property appropriated 

to the public use of any city, county, municipall;ater district, irri-

gation district, transit district, rapid transit district, public 

utility district, or water district may not be taken under this article 

by any other city, county, municipal water district, irrigation dis-

trict, transit district, rapid transit district, publiC utility district, 

or water district While such property is so appropriated to Buch use. 

Comment. Section 465 codifies prior law under former Sections 1240(3) 

and 1241(3) of the Code of Civil Procedure. Section 465 like its predeces-, 
sors, protects property appropriated to a public use by or to the use of one 

of a group of public entities from displacement by any other entity in the 

group. The list of entities in Section 465 conforms to that contained in 

former Section 1241(3). FOrmer Section 1241(3) listed a greater number of 

entities than former Section 1240(3); however, the discrepancy appears to 

have been unintentional, and the sections were apparently regarded as inter­

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Cal.2d 291, 

46 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court, 

53 CaL2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "appropri_ 

ated to a public use" is defined by Section 113' See Section 113 and Com­

ment thereto. FOrmer Sections 1240(3) and 1241(3) prohibited takings 
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EMINENT DOMAIN CODE § 465 

Tentatively approved September 1970 
Renumbered October 1971 
Staff revision December 1971 

"while such property is so appropriated and used for the public purposes 

for which it has been appropriated." (Emphasis added.) This language 

implied that the property must not only be appropriated, but also actually 

used for a public purpose. However, the oases did not so construe the 

section. See East Bay Mun. util. Dist. v. Ladi, 120 cal. App. 740, 750, 

8 p.2d 532, (1932)('" used' does not mean actual physical use • • • 

but ••. property reasonably necessary for use" which will be used within 

a reasoll8.ble time). The term "used" has accordingly been eliminated from 

Section 465 to conform with the actual construction. Similarly, both sec-

tions referred to takings of "private" property appropriated to the use 

of the respective entities. It was clear, however, that the sections were 

not limited to private property devoted to public use but included property 

owned by public entities as ~lell as by private individUalS or corporations. 

See City of Beaumont v. Beaumont Irr. Dist., supra (city may not condemn 

property appropriated to use by irrigation district); County of Marin v. 

Superior Court, supra (county road my not be condemned by municipal water 

district); M:>no Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir. 

1922)(city may not condemn property appropristed to use of other govern-

mental entities by private corporation). The modifying word "private" has, 

therefore, been deleted as meaningless. 
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EMINENT D.Ji-lAIN CODE § 465 

Tentatively approved September 1'J70 
Renumbered October l'J7l 
Staff revision December l'J7l 

Section 465, like its predecessors, protects property appropriated to 

a public use by the specific defendants listed from displacement only by the 

plaintiffs listed. Thus, for example, a city may not take from a rapid transit 

district, but a school district, because it is not listed, may both take from 

those listed and have its property taken by those listed without regard to 

these provisions (although the general rule stated in Section 460 would still 

apply) • 

It should be noted that Section 465 places a limitation only on displace-

ment of one user by another. Any entity listed in Section 465 may take proper-

ty of any other entity listed for common uses where compatible under Section 

450. See,~, City of San Diego v. Cuyamaca Water Co., 209 CaL 152, 287 

P. 496 (1930) and Turlock Irr. Dist. v. Sierra Etc. P. Co., 69 Cal. App. 150, 

230 P. 671 (1924). 

Note: The Commission solicits comments on whether the provisions of 

existing law reflected in Section 465 are presently causing difficulty, whether 

Section 465 is needed, and whether it should be retained, repealed, or modified. 

-21-



§ 466. 

EMINENT DOMA IN CODE § 466 

Tentative'.y approved September 1971 
Renumbered October 1971 
Renumbered December 1971 

Preservation of certain property in its natural condition; pre-
sumption as to best public use 

466. Except as provided in Section 103.5 of the Streets and 

Highways Code, notwithstanding any other provision of law, the fact 

that property is owned by a nonprofit organization contributions to 

which are deductible for state and federal income tax purposes under 

the laws of this state and of the United States and having the primary 

purpose of preserving areas in their natural condition, and that such 

property is open to the public subject to reasonable restrictions and 

is appropriate, and used exclusively for the preservation of native 

plants, or native animals, including but not limited to, mammals, 

birds, and DErine life, or biotic communities, or geological or geograph-

ical formations of scientific or educational interest; and further that 

such property is irrevocably dedicated to such uses so that upon 

liquidation, dissolution, or abendoument of or by the owner, such 

property will be distributed only to a fund, foundation, or corporation 

Whose property is likewise irrevocably dedicated to such uses, or to 

a governmental agency holding land for such uses, establishes a rebut-

table presumption of its having been appropriated for the best and most 

necessary public use. The presumption established by this section is 

a presumption affecting the burden of proof. 

Comment. Section 466 contillUes without substantive change the pro-

visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-

cedure. For special procedural limitations where the property described is 

sought to be taken for state highway purposes, see Section 103.5 of the 

Streets and Highways Code. 
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§ 467. 

EMINENT DOMAIN CODE § 467 

Tentatively approved September 1971 
Renumbered October 1971 
Renumbered December 1971 

Park property; presumption as to best public use 

467. Except as provided in Section 103.5 of the Streets and 

Highways Code, notwithstanding any other provision of law, the fact 

that property is appropriated to. public use as a state, regional, 

county, or city park or recreation area, or historic site included 

in the National Register of Historic Places or state-registered. land-

marks, or state wildlife or waterfowl management area, or state 

ecological preserve, establishes a rebuttable presumption of its 

having been appropriated for the best and most necessary public use. 

The presumption established by this section is a presumption affect-

ing the burden of proof. 

Comment. Section 4£1 continues without substantive change the pro­

visions of subdivision (a) of former Sect10n·1241.7 of the Code of Civil 

Procedure. The term "wildlife or waterfowl management area" refers to an 

area as provided for in Article 2 (commencing with Section l525) of Chapter 

5 of Division 2 of the Fish and Game Code. The term "ecological preserve" 

refers to an area as provided for in Article 4 (commencing with Section 

l580) of that same chapter of the Fish and Game Code. For special procedurel 

limitations where the property described 1s sought to be taken for state 

highway purposes, see Section 103.5 of the Streets and Highways Code. 
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Streets & Highways Code § 103.5 (amended) 

STREETS & HIGHWAYS CODE § 103.5 

Tentatively approved September 1971 
Revised December 1971 

Sec. Section 103.5 of the Streets and Highways Code is 

amended to read: 

103.5. ~ The real property which the department may acquire 

by eminent domain, or otherwise, includes any property dedicated to 

park purposes, however it my have been dedicated, when the commission 

has detennined by 8lift resolution that such property is necessary for 

state highway purposes. 

(b) When property described in Section 466 or Section 46J 

of the ])ninent Domain Code is sought to be. acquired for state highway 

purposes, and such property was dedicated or devoted to the uses 

described in those sections. prior to the initiation of highway route 

location studies, an action for declaratory relief may be brought only 

by the public agency or nonprofit organization owning such property in 

the superior court to determine the question of which public use is the 

besot and most necessary public use for such property. Such action for 

declaratory relief shall be filed and served within 120 days after publi-

cation by the commission in a newspaper of general circulation pursuant 

to Section 6061 of the Government Code, and delivery of a written notice 

to the public agency or nonprofit organization owning such property by 

the commission that a proposed route or an adopted route includes such 

property; provided that such written notice'need only be given to non-

,profit organizations that are on file with the Registrar of Charitable 

Trusts of this state. In such declaratory relief a ction, the resolution 
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STkE£~S & 3IGHWAYS CODE § 103.5 

Tentatively approved September 1971 
Revised December 1971 

of the commission shall not be conclusive evidence of the matters set 

forth in Section 103. Such action for declaratory relief shall have 

preference over all other civil actions in the matter of setting the 

action for hearing or trial to the end that any such action shall be 

9,uickly heard and determined. If an action for declaratory relief is 

not filed and served within such 120-day period, the right to bring 

such action is waived and tliIe provisions of Sections 466 and 467 

of the Eminent Domain Code shall not apply. When a declaratory relief 

action, with respect to such property being sought for highway puryoses, 

may not be brought pursuant to this section, the provisions of Sections 

466 and 467 of the Eminsnt Domain Code do not apply. 

Comment. Subdivision (b) of Section 103.5 continues without substantive 

change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9 

of the Code of Civil Procedure relating to highways. These provisions set 

forth significant procedural limitations on the rights granted under Sections 

466 and 467 of the Eminsnt Domain Code. 
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Meeorandum 71-92 
EXHIBIT II 

SECTION 1. Section 1241.7 of the Code of Civil PToeedUI'i! 
i. amended to read : 

1241.7. (a) E:reept 88 provided .in subdivisioll (b), not· 
withstanding any other provision of' law to the e<mtrary, tbe 
faet that property is appropriated for public use as a state, 
regional, county, or eity park Or recreation .rea, or wildlife or 
waterfowl managt'mellt area as preolrnUy established by tbe 
Department of Fiab and Game pu~uant to Seetioll 1525 of 
the Fish and Game Code, or historl~'C site included in the Na· 
tional Register of Historic Places or at te·registered landmarks, 
or as an ecologieal reaene aa provld for in Artiele 4 (80m· 
mencing with Section 1580) of Cba r 5 of Division 2 of the 
Fish and Game Code, establishl'8 a butteble JlftlI\UIlption of 
its havillg been appropriated for the best and molt n~y 
public use. Tbe presumption establ' ed by this seetion is a 
presumption affecting tbe burden of roof. 

(b) Wben property appropriated f r a public use &8 a atate, 
recional, 8Ounty, or city park or reer. tion area, or wildlife or 
waterfowl manaaemeut area &8 p ntly established by Ihe 
Department of FlU and GIIDI<! PUI'SUj I to Section 1525 of the 
Fiab and Game Code, or hiatoric aite neluded in tM National 
Reciater of Hiatoric Plaees or Itate· ., landmarks, or 
as an eoolocical mene u provided t in Artiel. 4 (comm~nc· 
ing with Section 1580) of Chapter 5 Division 2 of the Fiab 
IIJId Game Code, ia sought to lit. acq iftd for ltate bighway 
purpoeetl, 0 i lnil route or ItmetDre u and 
such ,..k or recreationa ..... or wIlle or wate ow man· 
Brement area, or hiltori. ait.-, or I'CO • reserve was dedi. 
cated to Or establilhed for park or reational pnrpoaes, or 
aa a wildlife or _terfowl manapme t area, or 88 a historic 
lite included in the National Registe of Historic Places or 
ltat~.relfiatt-red landmarb, or aa an etjological "'&ene u pro­
vided for in Article • (comm.ne4lg;ilb Section 1580 l of 
Chapter 5 of Diviaion 2 of 11\" Fiab Game Code, prior to 
the initiation of highway route loeation studies, or public utility 
route or strueture loeation !II ud i... action for declaratory 
r~l",f may !); brought only by tl,. aplWY owning sueh 
park 'or r."r.ational .reo, or wat~rfowl manAlf<'ment 
area, or hi.tori. Rite, or 1'ffilogiral in the supp.rior court 
to determine the qu .. tion of which use i. the ~t and 
most neePSAAry public u"" for guch . Such action for 
declaratory relk>f .hall lit til.,! '!'ithin 120 days 
~fter writtell notice to the public such park or 
rec ... ational are., or wildlife or area, 
or historic oite, or eeologi.al ,pserve 
Commission or public utility that a PI'l!polM'drouleoT .iteor an 
adopted roule !l!:..lik ;nclud ... park or recreational area, 
or a wildlife or waterfowl management or an hisloric oile, 
or an ,"01ogi031 t'eSf'r\e owned by that In snch decle.a . 

. Iory relief action, tbe resolution of 
Commisa~>n shall not b. co~fC~h~'.St":~ 
malters Sl>t forth in Section lOS of and HighWays 
Cod~. Sueb action for shall have preferenee 
over all other civil a.liono in the , of settin~ the Mme tor 
bearing or trial to the end tbat any action Bhall be quickly 
lIpard and determined. If an action tor relid is not 
/lIed and sened witbin Buch 120.day Ie bring 
such action is waived and the of (al 
Khall not apply. When a aetion, witb respect 
to sooh be4lg pnrpoaes, or for 

may not be brought 
of 8ubdil'ision Ca) 


