#39.70 12/1/71
Memorandum 71-86

Subject: Study 39.70 - Attachment, Garnishment, Execution {Prejudgment
Attachment Procedure)

We have just received what Professor Riesenfeld describes as "a first
end very tentative draft of the first:four sections of a proposed attachment
statute.” With the December meeting almost upon us, the staff belleved it
would be best to distribute these materisals without delay and without review
or analysis. FProfessor Riesenfeld will be with us in December and, thus, will
be able Lo answer quesfions concerning his recommendations at that time.

Also attached are some materials of a general nature relating to prejudg-
ment attachment which we thought would be of interest to you.

Respectfully submitted,

Jack I. Horton
Assglsgtant Executive Secretary
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- November 29, 1971

Mr. Jobm H. DeMoully

Executive Secretary

California Law Revision Commiassion
Stanford University Law School
Stanford, California 94305

Dear John:

Enclosed I am sending you a first and very tentative draft
of the first four sections of a proposed attachment statute.
Although the draft is quite rough and preliminary I hope it
will constitute a valuable basis of a discussion by the Com-
mission. Unfortunately, I was not able to write a supporting
memorandum but I suppose that this can be furnished later or
made unnecessary by my presence at the discussion, The draft
is based on the assumption that the Commission will not accept
my original proposal that the grounds for attachment should be
substantially limited. I hope, however, that my original pro-
posal might come before the Commission as a possible alternative.
Minnesota, as a result of Sniadach, has restricted its grounds
for attachment or garnishment in a way similar to that proposed
by me Iin my original submission.

It should be understood that other parts of our attachment
law also need revision, especially the sections dealing with
the writ, the bond, and the methods of levy. I will propose
that a levy upon the inventory of a business which furnishes
the 1livelihood of a debtor can only be made by the appointment
of a keeper who is required to pay over that much of the daily
receipts to the debtor which are required for his and his family's
support. If you or your staff have any questions prior to the
neeting, please call me.

Sincerely yours,

Mere

Stefan A. Riesenfeld

SAR:cp
encl.



Proposed
California Attachment Law

§1. Attachment when issuable

1. The plaintiff, after filing of the complaint and at any time
before final judgﬁent, may have the property of defendant other than
necessities as defined In §2 attached as security for the satisfaction
of any judgment that may be recovered unless the defendant gives security
to pay such judgment, in the manner and under the conditioms provided in
this chapter.

2, A writ of attachment may be issued

a, in an actien for the recovery of money upon a contract express
or implied, including an action pursuant to Section 1692 of the Civil Code,
where the contract is not secured by a security interest upon real or per-
sonal property or, 1f originally so secured, such security interest has
been lost or the collateral become valueless without act of the plaintiff;

b. in any action for the recovery of money againstra defendant
if the attachment is necessary for the exercise of jurisdiction by the court;

¢. 1in an action by the State of California or any political sub~
division thereof for the collection of taxes due to sald State or political
subdivision or for the collection of any money due upon any obligation or
ﬁ%nalty imposed Ly law;

d. in an action by the State of California or any subdivision
thereof for the recovery of funds pursuant to Section 11680.5 of the
Health and Safety Code, in which case the attachment may be levied also
upon funds on the defendant's person at the time of his arrest which are

retained in official custody.



3. An action shall be deemed an action for the recﬁverf of money
if the relief demanded includes the ﬁayment of money even though in
addition to other forms of relief.

4. No attachment may be issued in any action 1f the sum claimed,

exclusive of interest and attorney's fees, is less than two hundred dollars.

§2. Necegsities exempt from attachment

1. Hecessities megns\money and other property necessary to defendant's
life in the light of cunfemporary needs or constituting the defendant's
principal source of suppoff or livelihood.

2, Necessities includes but is not limited to

a. all property by rule of law exempt from execution,
b. to the extent not already covered by subsection a.

(1) all the earnings of the defendant due or owing
for his peréona1~servicea;

(11) accounts receivable and payments in cash or other
mesns of payment derivéd from defendant's'self—employment to the extent
that their collection.ﬁr teceipt constitutes defendant's principal source
of support;

(111} bank accounts standing in defendant’s individual name
either as sole or joint account in the amount of 100 times the piﬁimum
hourly wage, unle#a a greater amount is exempt as derived from wages or
under any other érovisiqn of the:law;

{iv) ordinary household furnishings, appliances and wearing
apparel used by the defendant or members of his household, including musical
instrumepts, ﬁne television receiver and one radio, as well as provisigns and

fuel procured for the use by the debtor and the members of his household;
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{v) one motor vehicle in the personal use of the defendant
or a member of his household;

{(vi} one housetrailer, mocbilehome or housesboat used as
residence by the debtor or members of his household;

(vii) tools, implements; instruments, uniforms, furnishings,
books #nd other equipment, Including one fishing boat and net, one tractor,
and one commercial motor vehicle, used in and reasonably necessary to
defendant’'s self—employme‘uﬁ.

3. Self—employment means the exercise of a trade, business, calling,
profession, or agricultural pursuit by which defendant earns his live-
lihood, either in his individual‘name, as a partner or in curﬁorate form,
if the defendant personally participates in and controls the conduct of

the corporate activities.

§3. Issuance of writ upon judicial order after notiqe and hearing

1. A writ of attachment shall be issued by the clerk of the court
upon 8 judicial order to that effect after notice and hearing as hereinafter
provided. The order may be made by a judge of the court, justice, or referee
appointed by the judge. In a case where there is no clerk, therwrit may be
issued by the Justice after the required notice and hearing.

2. Application for an order directing the issuance of a ﬁrit of
attaclment, or for issuance of the writ of attachment as prescribed in
paragraph one, sﬁall be made by motion which shall be supported by an
affidavit showing the grounds upon which the attachment is requested.

| 3. The affidavit shall state |
a, the nature of the indebtedness claimed;
b. the amomnt claimed as owed.by the defendant over and above
all legal set~offs and ¢ounterclaims; of, if an attachment is sought for

only part thereof, such partial amount;



c. that the attachment is not sought and the action is not
prosecuted, to hinder, delay or defraud any creditor of the defendant;

d. that the affiant has no Informat{on and belief that the
indebtedness for the recovery of which the attachment is sought has bheen
discharged in a proceeding under the National Bankruptcy Act or that a
prosecution of an action for ite recovery has been stayed in such a
proceeding; and

e, that th; attachment is not sought for a purpose other fhan
the recovery of the Indebtedness stated. )

4. Except in the cases specified in section 4, the plaintiff shall

gserve on the defendant a notice informing the defendant that

a, plaintiff in the action instituted by him against
defendantrhas applied for the issuance of a wriﬁ of attachment;

b. a hearing will be held on the specified date and at
the specified place;

¢. such hearing has the purpose of determining whether
plaintiff has shown the probable walidity of his claim and whether
the property which he seeks to be attached is subject to attachment
or exempt_therefrom a8 necessities;

d. the hearing is not held for the purpose of a determination
on the merits of the actual validity of plaintiff's claim;

e. the defendant may be present at such hearing in person
or represented by attorney. | |

S. The notice set forfh in subsection 4 shall be served upon the

defendant not less than 15 days prior to the hearing un;ess, for good cause
shown, the court crders btherwise. The notice shall be accompanied by a

.copy of the affidavit and, if a copy of the complaint has not been



previously served upon the defendant, it shall be served at the time
the copy of the notice is served.

6. The judge, justice or referee at the hearing shail determine
whether plaintiff has made a showing of the probable validity of his
claim and that the property which he requests to be attached is not
axempt from attachment as necessities. If the Judge, justice or referee
finds that the plaingiff has shown the probable validity of his claim and
that the property sought to be attached iz not exempt as necessities he ghall
make an ordeﬁ that a writ of attaclment be issued, or 1f there is no clerk
issue a writ of attachment, specifying the amcunt to be secured by the
attachment and the property to be levied upon.

7. TFailure of the defendant to be present or represented at the
hearing shall not bar a finding on the probable validity of plaintiff’s
claim or that the property sought to be attached appears not to be exempt
from attachment. Failure to be present or represented at the hearing shall
not constitute a default in the main action or bar the defendant from claim-

ing that the property attached is exempt from attachment as necessities.

§4. Ex parte determination permitted in exceptional cases

1. An order for the issuance of a writ of attaclment or the lsgsuance

of the writ may he made by the judge, justice or referee without prior notice
and hearing as prescribed in §3 1if the judge, justice or referee is satisfied
that plaintiff has shown that |

a. an actual risk has arisen that the debtor will conceal
property sought to be attached or will abscond, or

b. the attachment is necess;ry for the exercise of juris-
diction by the court and that plaintiff was unable to give notice to

defendant of the attachment sought.



2. An order for the writ of attachment shall be made or a writ of
attachment issued only if tﬁe judge, justice or referee is satisfied that
plaintiff has shown the probable validity of his claim snd that the property
sought éo be attéched is not to be exempt as necessities.

3. 'In the cases specified in paragraph l-a of this section the plaintiff
shall within two days after the making of an order for the issuance of the
writ by the judge, justice or referee or after the issuance of the writ by
the justice serve notice.an defendant that 2 hearing will be held to de-
termine the probable validity of his claim and whether or not the property
attached is necessities. The notice shall state the date and place of the
hearing as set at the earliest possible date.

4, The writ of attaﬁhment shall be quashed and any levy thereunder
shall be set aside, unless the plaintiff shows within five days after the
making of the order for attachment or the issuance of the writ by the
Justice that the notice specified in subsection 3 has been served on

defendant.



A

FIDELITY AND DEPOSIT COMPANY

OF MARYLAND
‘ Surre 1080
Romerr HECHT : ) - ONE Winsuiaw Boviavanp

RESIDENT VICE PRREAIDENT TRLEPRGHE SEY-S842
. Los AMOEIES BOOLY

)

)

November 12, 1971

California Law Revision Commissiom
_School of Law - Stanford University
Stanford, California 94305

Attention: Mr, John H, DeMoully
Executive Secretary

. Gentlemen:

The use of the provisional rvemediss of Claim and Delivery and
Attachment and other related prac;icn have involved under-
takings or bonds as you know.

This company has for many years besn identified as a major surety
in this field and because of Blair and Randone wa are very much
interested in consideratione being given to any provisional legis-
lation effort.

It is my underatanding that this subject is very much under con-
sideration by your commission and that currently considerable
study 1s being made in the fiald of prejudgment sttachment.

Because of cur deep rooted cor » 1 would greatly appraciate in-
formation concerning current developments., I understand that on
occasions your meetings are held snd conducted at the Stats Bar
offices in Los Angeles and San Francisco,

As & member of the bar, could permission be granted to me to
attend these meetings as an cbserver. Thank you for your response
in this matter. : ‘

Very tr.'ulf youyﬁ '

y

RH /xd
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Attachments Discussed
‘At Hollywood Bar Meet -

By Marvia Finder

“We can expect a new attachment
- statute soon,” Superior Court Judge -
Max Z. Wisot told the Hollywood Bar
Association at it mmllar lnncheon

meeting on Friday. -
“However,"" ha continued,
efforts to overcome the

that Sec. 537.2 of the CCP will suffer
the same fate. This refers to a right
to attach “property of forelgn
residents,

Judge Wisot warned counsel thai
failure of creditors to quash out-

creditor with- a _temporary

restraining order and the ap-

_ pointment, of a receiver,

That recent judicial attack on
Mmmﬁﬁmﬂmm

" affect credi
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_Consequence of Randone Decnsnon

On Real Titles Told Hollywood Bar

By Marvin Finder
“The ramificatione of the Ran-

 dome decision on real property titles

are still ahead of us,” Joseph G.
Mascari told the Hollywood Bar

- Associgtion at its last luncheon

meeting. Mascari, a8 a vice-

president and assoclate cowumsel -of

the Security Title Insurance Com-

- pany, .is an atiorney who is well-

known for his published articies on

- res] estate transections.

‘“While it is true that the Rasdone

_ case involved only clabms against

, the

personal propetty pre-hearing
- attachment of which was found to be
. prohibited as a lack of “duve

ptocess™, we must consider its
implications when ‘‘mechanics
Henx”, “bonded stop notices™ and
“notices of actions (lis- pendens)”

- are involved,” Mascari continwed,

“sl] of which directly affect real

" property transaciions.”
He further ventured thé opinion-

that, despite the use of undertakings

* authorized by statute, “Mechanics -

tiens"', “stop notices™ and “‘notices
of action" will alse be vulnerahle to
the same loglc ax that used in
Rapdone and these may also

- possibly be found lacking in “‘due
_process.”

To those unfamiliar with the

~ parlance of real estate law, “'stop
notices” are generaily those given
by & mechanic Hen claimant to &

morigagee or lender of a con-
struction loan, thereby putting them

" -onnotice “not to pay out."™ “Notices

of action’ (la pendens) refer to any
recorded notice of an action in which

- plaintiff agserts rights or title to real

property.

Mascari soggested that those

desiring to expumge the effect on
titles of ‘‘notices of action vse CCP
Sec, 409.2, with a bond or under-

" taking, since this section permits a

purchaser or encumbrancer to deal
with the “free and clear of

the effect of the action whether or

not he has aciual notice of the ac-
tion.” By contrast, CCP Sec. 400.1
merely results in the removal of
“canstructive notice*” which has no
effect if someone has “‘actual
notice” of the action.

Counsel's attention was directed
to a problem increasingly besetting
property owners, namely: the
possible establishment of common

law essements and unintentional

dedications of private property to
public use. Mascari suggested that
preservation of the safety of title
requires & property owrner to be able
to prove (1) that users are licensees

ouly, or (2) that boas fide attempts

- have been made to deny public use.

This problem is not Limited to beach
property, although more attention

has been focused on this area.

The holding of title to real
property underwent a significant
change in the law, effective
November 32, 1970, Mascari polnted
out. Section 21200 of the Corporalion
Code lhereafter approved the right
of "unincorporated associations, of
many kinds, to hold title. Thereupon,
real estate investment trusts,
Magsachusetta investment trusts,
real estate syndicates, profit-
sharing trusts, etc., were
to own end take title to real
property. Partnerships already bed
this power, although the gquestion as -
to whether or not “joint ventures”
came within this category is still
open to some gquestion, be noted.

It is in the process of “‘recor-
dation™ of a atatement under CC.
Sec. 21201, identifying the officers of
an “‘association”’, a3 well as those
who are empowered to bind it, that
saleguards others ip their dealings
with an association.

Muascari closed by indicating the
munerous types of title insurance
indorsements which are now .
available. So-called *'extended
coverage’’ insurance (aginst some
off-record risks) is =available to
buyers wpon request. *‘Standard

licics” exciude from coverage

rights of partles in’

Marshall Glick introduced the

Edwa:rd -Vnndoren, bar vice-
president, conducted the meeting.
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No part of this study may be published without prior written consent of the
California Law Revision Commission.

The Commission assumes no responaibility for any statement made in this
study, and no statement in this study is to be attributed to the Commission.
The Commission's action will be reflected in its own repommendation which
will be separate and distinct from this study. The Commission should not be
considered as having made s recommendation on & particular subjegt ugiil the
final recommendation of the Comaission on that suhject has been submitted to
the Legislature.

Coples of this study are furnished to interested persons solely for the
purpose of giving the Comnission the benefit of the views of such persons,
and the study should not be used for any other purpose at this time,
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I

Ristorical Development of Attachment
’ in California

The present law of attachment is the product of continucus patchuerk
which has given it a not always sensible and consictent form and caused
ail ﬁinds of terminologicel inconsisiencies and errors. Moreover, it has
greatliy éxpandcd in scope, reflecting the needs of crediters to a lavger
exten£ than the Iinterest of debters, |

Anendnents designed to restore & sound balance of interests in the
light of the constitutional requirvements of dug process and recent con-
gressional policies should appear in sharper perspective, if viewed against
their hietorical backgroan&.

A, Development Prior tn the Code of Civil Procedure of 1R7??

The history of the California attachment law begins with the issuance
in 1848 of the "Laws for the Retter Goverhmen; of California, The Preser-
vation of Order and the Protection of the Rights of the Inhahitants”, by
Governgr Mason. These laws, srranged in topical and alphasbetical order,
regulated attachments.1 Attachment, follbwlné New England examples, was
& form of original processz and wag available in five types of cases:

1) When the debtor is not a resident of the territory,

2) When the deﬁtur has concealed himseif Sr absconded, so that
the ordinary process of law cannot be gerved upon him,

3) When the debtor is about to remove his property or effects
out of the terxitory, or haé fraudulently concealed or dis-.

posed of his property.




4) When the debtor is about te fraudulently éonvey or conceal
his property in fraud of his créditors.

5) ¥When the debt was contracted ount of the tcrritory and the
debtor has absconded, or secretly removed lLis property or
effects inte Califorula, with the inteni to hinder, delay
and defraud his creditors,

Upon acquisition of statchood a new artachment act was passed inm
1850.3 Attechrment was still the original process and was available in
actions upon contract when the plaintiff had good reason to believe that
the defendant )

1) had or was about to shscond from the state or had concealed

himself,

()

2) had or was about Lo remove his property out of the state with
the dntent to defraud Lis creditors,
3) had fraudulently contracted the debt sued upon,
4) was a non-resident,
5} had or was about to dispose of or conceal his property.
ﬁith the fntent to defraud his creditors.
Attachment was converted into mesne process.and a provisional remedy
in a pending esvil action by the Practice Act, passed on April 29, 1851,
in its original form the Practice Act authorized attachmen;s in actions
upon a contract, express or implied, for the direct payment of money,
which contract is made or is payable in this state and not secured by
a mortgage upon defendant's real or personal property.& No requirements
(:i ag to non—res;dence, concealmeut or abscondence were provided. The writ

was issued by the Clerk of Court and was available at the time of issuing

the summons or at any time afterwards. The attachment plaintiff was re-
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quired to file an affidavit showing the amount in which defendant was
indébted to him and to put uvp a bond in # sum not less than $200. The
provisions weretodeleld af ter but not entirely copied fro@ the preposed
Rew York Code of,Civil Procedure.s In tihe proposed New York Code at-
tachment was available in all actions for the recovery of money but
only against a non-resident or a defendant whio had absconded or con-
cealéd himseli.6 The order of attachaent was issued by the judge raiher
than the élerk.? Both undcr the proposced Wew York Code and under the
California Code the earliest time at which attachment could issue was
the time of issuing the summons. In New York, however, civil actions
were commenced only by service of the summons,s‘while in California
the cammencemeﬁt of aﬁ action dated from the filing of the compla:[nt.9

The first reform of the attachmént provisions of the Code occurred
within twn years., 1In its fourth session the Californie isgislatura
amended the attachment provisions by adding attachments in actions upon
a contract, express or implied, against non—regidents.%o Since that time,
with the exception of a brief interval between 1858 and 1860, California
has pfavided two types of attachments: the so~called “"foreign attachmenﬁ“
against non-residents and the so~called "domestic attachment” againat
residents, pradually expanding the scope of both attachments but never
making them co-extensive. |

As already mentioned, in 1858 California again changed its attachment
law, abolishing domestic attachment and permitting attachment only in actions
against sbsconding, concealed or non-resident defendants or in cases of fraud.

In 1860, however, the state of affairs created in 1853 was restored. Attach-

ment was authorized a) in an action upon a contract, express or Iimplied, for

~ the direct payment of money, where the contract was wmade or payable in

1t
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California and not secured by a mortpage, lien or pledge upon real or

ﬁersonal property or, if so secured, the security had been rendered

- migratory by an act of the defendant, and b) in zn action upon a contract,

. ) 12
express or implied, against a defendant not residing in this state.

The required content of the alfidavit was expanded, requiring in
addition to a showing of the conditions required for the issuance of the
writ an af{firmation that the debt claimed was an actual, bona fide existing
debt apd that the attachment was not sought to defraud other creditors.13
In that'form the attachment provisions were transferred into the new Code
of Civil Procedure of 1872.1§' |

B. Development under the Code of Civil Procedure of 1872,

In 1874 sections 537 and 538 were subjected to some stylistie and
15 ,
minor substantive amendments. It was clarified that the security which
rendered attachment unavailable consisted either in a wortgage or lien

upon rcal or personal property or a pledge of personai property and not

- of a “pledge upon real or personal property" as the origimal version implied.

Moreover, it was no longer necessary for the availability of domwestic attach-
ment in the case of an existing security that had become valueless, that the
cause of such occurrence was an act of the defendant. It was only required
that the loss of value was not due to any act'of plaintiff. Conforming
changes were made in section 538. In addition the need of a statement in
the.affiﬂavit that the sum for which the attachment was sought is an actual
bona fide existing debt was deleted.

Section 539 was amended so as to increase the minimum awmount of the
required bond to $300.

In 1901 section 538 was amended so as to render it clear that in the

case of non-resident attachment the affidavit had to contain a statement

¢ ———




16
that the indebtedness claimed was ane upon a contract, express or implied.

Moreover, the scope of the liahility on the bond under section 539 was re-
defined.l? The statute, however, was declared to be unéoﬂstitutional.la

s In 1905 the first major expansion-of attachment was made, by ex-
tending foreign attachment to actions for damages, arising from an injury
to property in this state caused by negligence, fraud or other wrongful act.lg
Sections 537 and 538 were amended accordingly.

Subscquently both domestic and foreign attachment were cxtended further
with the result that California became one ;f the most "1iberal® jurisdietions
with respéct to the avaiiability of pre~judgment zttachment.

Domestic or resident attachment was ex;ended or clarified in 1929, 1933,
1961 and 1965. The first of these amendmentszo sﬁecified that actionas for
support, maintenance, c&re or necessaries furnished to a spouse or relative
should be deemed to be actions upon an implied contract for purposes of
attachment. The amendment of 1933 added deeds of trust to the list of
securities barring an attachment and added two tjpea'of claims to the cases
in which domestic attaéﬁnnnt is available =) rent claims in proceedings for
unlaswful detainer and b) tax claiws and other statutory liabilities o#ins
to the State or i;a political subdivisions. In 1961 actions upon rescission
were declared actions uﬁon an implied contract for the purposes of attachment
and in 1965 claims exceeding $5000 upon contracts made outgide the Stste and
not payable in the State were added to the list of contract claims in which
attachment is authorized. . In addition, amendments of 1961 sdded actions
for recovery of funds expended in narcotics investigations :6 the éatalogue
of public actions in which attachment may be sought againsf residents.zg

Non-resident attachment was likewise progressively enlarged by amend~-

25
ments made in 1927, 1957 and 1963, The first of these améendments extended
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the two- classes of cases entitled "foreign attachments" to defendants who
have departed from the state or after due diligence cannot be found within

the state or concéal themscelves for the purpose of zvoiding summons, in
26

addition to non-resident defendants. The anendments of 1957 extended
27

foreigh attachment to persenal injury claims and the zmendments of 1963,
finally, included actions for wrongful death.

0f course, section 538 was amended so as to assurc conformity with
section 537. Ia 192; sectioa 538(1)-(3) was re-written so as to assure
automatic conformit}r.8 In 1933, because of the applicability of the statute
to proceedings in justices' courts, it was provided that attachments were
limited to actions claiming $15 or more.29 The amount was subsequently in-
creased several times.30 Other amendments provided for the scope of the af-
fidavit in the case that attachment of wages was sought for claims based on
the furnishing of common neceasaries of lifeal and the inclusion af a general
affirmation that the defendant has not been adjudicarted a bankrupt, with ref-
érence to the debt for which the writ is sought or that the defendant is sub-
ject to a wage-earncr's plan.32

The other scctions of the original attachment act (C.C.P. 1872, sections’

539-556) likewise underwent numerous and extensive subsequent amendments and

the insertion of supplementary sections. No detailed chrenological or tepical

. analysis of these amendments and additions, however, is needed in this part

of the survey, since it focuses primarily upon the substantive prerequisites

of the issuance of the writ and the showing that must be made to procure it.

the
It should be noted, however, that/legislature provided for the secrecy of

attachment proceedings in 1874 by amending the Political Code,section 1032,
33
which established the right to public inspection of official records, to the

effect that in cases of attachment the filing of the complaint and the issuance

e,




of the writ should not be made public until the filing of the return of

. 34
the service of the writ. Although most parts of the Political Code were
35
repealed concurrently with the enactment of the Covernment Code in 1943,
36
Political Code secittion 1032 remained in force as such until 1951. In

that year the portion of section 1032 that governsd the public character of
37
official reecords wus transferred inte the Government Code as section 1227,

The portion of section 1032 that established the provisiounal secereey of at-
38
tachments was transferred to the Code of Civil Procodure as section 537.5.

The continuous expansion of pre-judgment attaclment did mot fail to pro-
voke a reaction. Especially resented was the pre-judgment attachment of wages.

S8iding with the proponents of limitations on the attachment process, the Calif-

ornia legislature included a provision in the Unrvh Act prohibiting wage attach-

ments for & peried of 60 days from the date of a default by the installment
huyer in a payment gwed under a retail installment Eontract or on retail in-
stallment account.3J In addition, the affidavit required by C.C.P. section
538 must include certain additional'affirmations as to the propriety of the

40
venue,

2.

Contemporary Utility of and Need
for Attachment

In the light of the modern attacks on attachment it might be useful tc
analyze the legal or strategic advantages to the creditor furaished by the
remedy. TFor practical as well as historic reasons it might be helpful to
distinguish between foreign (non-resident) attachment and domestic attaéh"
ment.

A. Foreipn Attachment

The traditional main purpose of foreign attachment was the supply of




a means to the ereditor to reach assets of a debtor located in the forum,.
despite the fact that, owing to the abscnce of the debtor from.the state
coupled with his ron-residence, the forum had no porsonal jurisdietion over
the debtor. It was rccognized that jurisdiction for the purpose of collect-
ing out of such,assets was in conformity with the mandates of federal due
process so long as sufficient steps were takem to bring the commencement

of such proceedings to the ﬁotice af the debtor and as long as the cellection
of the.judgment recovered was limited to satisfaction from those assets, the
attachment of which formed the basis of jurisdiction.él ‘This jurisdietion
was called "quagi-in-rem” jurisdiction. The proper form of a quasi-in-ren
judgment was that of an ordinary money judgment with the execution permanently
stayed with respect to all assets other than the assets previously attached.
Such judgment was not entitled to full faith and credit in sister states.
Obvivusly this method was the shortest and surest way for 2z creditor to an-
propriate assets of a non-resident debtor to the payment of his claim.
Whether the more circuitous route of obtaining a personal judgment against
the debtor in a forum possessing personal jurisdiction over him, followed

by suﬁplementary proceedings to compel the debtor to apply his out-of-state
assets to the payment of the judgment was a feasible alternative,was never
seriously discussed.

Has the extension of personal jurisdiction over a non-resident defendant
under the so-called long~arm statutes obliterated the need for quasi-in-rem
jurisdiction based on non-resident attachment? The answer seems to have to
“be "no". To be sure, Professor Carrington has strenuously argued to the con-
trary. His noted article on the Modern Utility of Quasi-~In-Rem Jurisdictiun:

42
started with the sentences: '

"Now that the venerable concept of quasi~in-rem jurisdiction has largely

outlived its utility, it is proposed at long last to make it available in the
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federal courts. It must be conceded that the proposal of the Advisory
Committee on Civil Rules to amend Rule 4 for this purpose would bring
Federal courts into live with the practice in state courts and with loag
stan&ing ftuglo-American tradition. But greater justificationm than this
should he requirved before suchizntique device is appended to our moderh
apparatus.”

Unfortunately, Frofessor Carrington did not tell clearly encunh why
the concept of quasi-in-rem jurisdiction had outlived its practical vtility
and neither the Rules Committee nor the Sﬁpreme Court were persuaded. Rule &4
has in fact been amended,43 g0 as to grant quasi-in-rem jurisdiction to the
Federal courts. ‘

The veason for the vanishing utility of quasi-in-rem jﬁrisdiction
asserted by Professor Carrington could consist either a) in the gradual

enlargement of personal jurisdiction over the non-resident defendant of

the state where the assets are located or b) the gradual enlargement of

‘personal jurisdiction over the defendant of sister states with the attend-

ant greater choice of fora with personal jurisdiction in which plaintiff
couid sue.
Certainly the second alternative is hardly persuasive., Granted, that

a plainti;f.may have greater choice of fora with perscnal jurisdiction among
sister states, he still runs the risk of resort to the doctrine of forum non
conveniens., Most of all, even if the plaintiff succeeds in reco;ering a per-
sonal judgment, cellection from out-of-state assets would be difficult at
best. Obviousiy, the writ of execution of s sister state does not reach
out-of-state assets. And as stated before, resort to supplementary pro-
ceedings to compel the debtor to apply out-of-state assets to the payment

of the judgment would mot be very effective and presentsfurther juriédictional

difficulties.
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Hence the only valid argument for the diminighed need {or non-resident
attachment and guasi-in-rem jurisdiction must rest in the expanded in per-
SOTA% jurisdictisn of the state where the assels are located, caused by the
so~calléd long-arm statutes,

In the first place,‘however, it is still true that mere presence of
assets of a debtor in 2 state docs not permit it to exercise jurisdiction

over debts unrcloted to such assets and without octher contacts with th= state,

True, the new California long-arie statute attributes jurisdiction 'on any
basis not inconsisteﬁt with the Comstitution of this state or of the United
States".45 It is, however, highly questionable whether due process permits
jurisdiction over absent and non-resident debtors merely on the ground that
the debt may be collected from assets within the state. All the arguments
;gainst‘quasi—in—rem jurisdiction (hardship on the non-resident defendant
hecanse nf the need te defend) would be magnified by surh a reading of the
due process clause and nothing in the more recent decisions of the Supreme
Court expanding the scope of personal jurisdiction authorizes such extreme
latitude, Personal jurisdiction is based on the existence of minimal con-
tacts justifying the exercise of personal jurisdiection in the particular
action., Presence of assets in itself does not seem to amount to the requi-
site contact justifying the neglect of territorial limitations on the ad-
judication of ordinary debts.46 Modern long-arm statutes such as those of
New York and Oregon grant personal jurisdiction on the basis of presence
of assets only if a) the assets consist of real estate and b) the action
arisaes from the ownership, use or possession of such'property.&?

Accordingly, it must be concluded that in many cases there is stil} a

need for quasi-in-rem jurisdiction and for attachment based on jurisdictional

needs, Conversely, in numcrous cases of non-resident defendants, the former
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Jurisdictional need for attachment has been eliminated and in these cases
the question of whether mere non-~resideney should still be a sufficient
ground for the attachmeat of asscts becomes a substantial new problem.

B. Resident Attochwent

Resident attachaent is not needed as the only direct road to reach
assets, but it is a convenient remedy for the creditor to protect himself against,
inter alia, |

. a) dissipation of asscts by the debtor;
b) couversion of non-exempt assets into exempt assets;
c) acquisition of priorities by either creditors or purchasers;
d} insolvency and resulting equality of distribution, provided
that bankruptey petition is filed more than four months after
the levy.

Considering that attachment before judgment is a hwursh remedy, Lhe
question necessarily arises whether and under what conditliens a creditor
should be entitled to these benefits. Certainly the history of resident
attachment shows that the benefits 1listed under &) and d} are by and in
themselves not sufficient to justify an attachment. The benefit listed
uﬁder b) is even less a justification for an attachment since a debtor is
entitled to convert non-exempt property into exempt property even on the
eve of an execution. However, the ground listed under a) furnishes a valid
justification provided there is a real danger of such dissipation., The law
of fraudulent conveyance affords no satisfactory protection. At any rate,
it is more efficient to lock the barn than to recover the horse.

C. Strategiec Benefits

Of course, in addition to the actual 1egal benefits afforded by the

- attachment, there are certain strategic advantages. Attachment may prompt the
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debtor {o pay a debt rather than to needleossly contest it. On the cther
hanéd, a debtor may be coerced inte paying debts vhich otherwise he could
and should reasonably and validly dispute. In fact, the coercive element

ig the main reason for the recent attacks against the remedy.

2

Some Comparative Observalions

A. England

It may be a surprise for most memheré of the American legal profession
to learn that comumon law procedure never adopted pre-judgment attachment as
a provisional remedy and that modern English procedure until today has not
provided for pre~judgment attacﬁment. To be sufe, Foreign Attachment arose
in the Major's Court of the City of London and was transplanted from there
.into other city courts under varions borough customs.48 I¢, however, never
tock a foothold in Westminster Hall, although it migrated with ease to the

49
- ecolonles. Admiralty was the only high court which used the procedure of

50

attachment as a provisional remedy, as its practice rooted in the civil law.

In 1869 the Judicature Commissioners recommended that the Court should
be given ﬁhe power to order attachment of property of the defendant within
its jurisdiction, if the plainitff established that he had a valid claim and
that there was a need for restraint:

"We think that a Judge should have power, at any time after
writ issued, upon being satisfied that the plaintiff bas a
good cause of action or suit, and that defendant is about
to leave, or is keeping out of, the jurisdiction to avoid
process, to order an attachment to issue against any prop-

erty of the defendant which may be shown to be within the
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jurisdiction; such property to be relessed wpeon hail given,

and in defavit of bail to be deaglt with as the judge may direct.

This power, which 1s anzlogous to that now vested inu the Court of

Aduiralty, may make the use of writs of Capias and Ne Exeat Regno

by the Courts of Common Law and Chancery {which are sometimes used

- oppressively) less frequent. Tt may also render the retention of

the process of foreign attachment in The Lord Mayor's Court of the

51

City of London unnecessary.”

This recosmendation was not acted upon. In 1969 the Committee on the

Enfcreement of Judgment Debts {under the chairmanship of Mr. Justice Payne)

revived this recommendation and proposed that the judge be given power to

issue injunction to restrain disposition o transfer out of the jurisdiction

52

of assets before judgment. Such power should be subject to the following

conditions:

1) The order should be made by a judge of the High Court

2)

3)

or the county court, who should have an unfettered dis-

cretion so that he can prevent his wide power from being

abused or used oppressively. |

The creditor should satisfy the court by affidavit or oral
evidence on cath that he has a8 good cause of action against

the debtor.

He should satisfy the court by the same means that £hé debtor
has property available to meet the judgment in due course, in
full or in part, and that ihere is probable cause for believing
that the debtor is about to dispose of the same, or to tramsfer
it out of the jurisdictiorn or otherwise deal with the same so as

to defeat the creditor's claim.
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4)

5)

14

The order should only he made after the writ or summons

has been issued, or alfernatiwely on terma that the writ

or sumone should be issued on the next day on which the
court office-is open.

There should be power to order the attendance of the debtor
at the court and, if need be, to detain him until he has dis-

closed the whereabouts of the property and lodged it in safe-

53
keeping, or otherwise given security as approved by the court,
B. Other American Jurisdictions
California is one of the most permissive jurisdictions in providing
for attachment.
. 34
- In Mew York attachment may issue In any action for eight statutory grounds,

viz.'for the reason that

1)

2}

4)

5)

The defendant is a foreign corporation or not a resident

or domiciliary of the state;

the defendant resides or is domiciled in the state and

cannot be personally served despite ﬁiligent efforts to
do 503

the defendant, with the intent to defraud his creditors
or to avoid the service of summons, has departed or is
about to depart from the state or keeps himself concealed
thereing

the defendant, with intent to defrawud his creditors, has

assigned, disposed or secreted his property, or removed it

- from the state, or is about to do any of these acts;

the defendant, in an action upon a contract, express or

implied, has been guilty of a fraud in contracting or in-
curring the liability;
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6) the action is based upon the wwongful recezipt, convarsion
or retention, or the aiding or abetting theresof, of any
property held or cwned by any governmental agency, including
a muhicipal or public corporation, or officer thercof}
7} the cause of aclick is based on a judgwent, decree or eorder
of a court of the United States or of any other court which
is entitled to full faith and credit in this state, or on a
judgment which qualifies for recegnition under C.P.L.R. art. 53;
8) there is a cause of action to recover damages for the comversion
of personal property, or for fraud and deceit. The "order of
attachment" is issued, upon motion, by the court.55 The motion
must show,s6 by affidavit and such other written evidence as may
be submitted, that there is a cause of action and the one or wmore
groundé for attachment that exist and the amount demanded from de-
fendant above all counterclaims. The order may be granted without
notice before or after service of summons at any time before judg—
57

ment . If attachment is ordered prior to the service of the

summons, service of the summons or first publication thereof
: 58
must be had within 60 days,

New Yoré law thus is noteworthy Eecause of the fact that
1} attachments are judicial orders.
2) there is no attachment against resident debtors, unless there
is some past or expected fraudulent or opprobrious conduct.
The only exceptlon relates to actions on foreign judgments,
but in this case attachment is really 2 form of execution.

Of course, the fact that New York permits non-resident attachment with-

out additional gualifications has created troublesome gquestions spelled out
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in the.concurring opinion of Justice Breitel and in the disscnting opinion

of Justice Burke in Simpgcn v. Loehmann, 21 N.Y.2d 305, at 314 and 316, 234

N.E.2d 669, at 674 and 675 (1967).

59
In Pennsylvania likewise domestic attachment is abolished  and attach-
: 60
ment is either "foreign attachment” {non-resident attachment) or "fraudulent
61
debtor's attachment”,

Foreign attachment is available in any action, other than an action ex
delicto arising from acts committed cutsiqe the Commonwealih, in which the
relief sought includes a judgnent or decree for the payment of money.62

Fraudulent debtor's attachment méy issuF in four cases,63 viz. when
the defendant with intent to defraud the plaintiff

1) has vemoved or ig about te remove property from the juris-
diction of the court;
2) has concealed cor is about to conceal the property;
3) has transferred or is about to transfer property;
4) has concealed himself within, absconded, or absented
himself from the Commonwealth. i
Both foreign or fraudulent debtors attéchment may be either original6

&5
oY mesne process. The writ of attachment, whether foreign attachment or

fraudulent debtors attachment, is issued by the prothonotary upon filing
66
with him a praeccipe for the writ. The praecipe in fraudulent debtor's
67
attachnent must be accompauied by a cowplaint and a bond, while in foreign

attachment no bond is required and the complaint may be filed within five days -
68
after the filing of the praecipe.

Jurisdictions in which attachment and garnishment are separate remedies.

Tt should be noted that in a few jurisdictions attachment and pre-judgment
garnishment are separate proceedings with different prerequisites and scope of

applicability.
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. Tais, for example, is the case in Maghington. In that state attach-
ment and garcishment arve regulated by two different chapters of the Revised
69 70
Code:. 4 writ of atraclhmment may be issued in 10 classes of cases. Twa
of them arc in éffect forejgn or noa-resident attachment, seven others in-
voive some type of fraudulent or opprobrious conduct, Rezgident or domestic

attachment without such conduct iz authorized in actions on a contract,

express or implied. This expansion, however, was added caly by an amendment
71

of 1923. Pre~judgament garnistment may issue in two cases: a) where an

originai attachment had been issued and b} where the plaintiff sues for a

debt and makes an affidavit that the debt is just, due and unpaid, and the

garnishment applied for is not sued out to injure either the defendant or |

garn:[:-shee._?2 Garnishment thus has a much broader scope than attachment and

is authorized in any action, whether against a keéident or non~resident, on

73 :

zn "indcbtedness".

In 1969, as a result of the Sniadach case, the Washington legislature
reenacted the garnishment law limiting pre-judgment garnishment of earnings
to non-resident end frauvdulent debtors.M '

A similar situation exists in Wiscensin. In Wisconsin attachment and
garnishment are governed by different chapters of the Revised Statutes.?ﬁ
While attachment is limited to actions against non-resident, absent and

é
fravdulent debtors, subject to additional qualifications,? garnishment ma-
be resorted te in any action for damages founded on contract, express or i~
plied, and in tort actions where a writ of attachment could issue.?7 In dher
words, while a writ of attachment cannot issue in actions of fesident defan-

dants subject to service upon a contract, a garnishment summons will issue

in such case.

In 1969 the garnishment statute as relating to wages was amended te take
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78
care of the mandates of the Sniadach case  and the Federal Consumer Credit
: 9 ’ ‘
Preotection Act. Prejudpment garnishuent action affecting the earnings of

the principal defendant were probibited, except by authorization of a judge
upon a showing that no personal gervice on defendant was possible. Even in
that case no judgment is permitted unlesg the summons in the main action was
80
. received by the defendant from his employer.

i]'f

fhe Sniadach Cose and Its Aftemath.

The lzw of attechment of various Jjurisdietions has been the subject of

occasional attacks on constitutional grounds but uvntll Sniadach v, Famiiy
: 61
Firance Corporation no fault had been found with it by the Courts, although

public opinion did not always react so complaecently. The most celebrated
g2
prior case of that typs vas Ownhy v, Morren. In that case the foreimn

attactment law of Delaware was challenged as violative of due, process,
because it'barre& defendant from defending the suit without giving security
in the amount of the property attached. The Supreme Court held that this
procedﬁre,because of its ancient origing did not un afoul of the mandates
of due process, despiie the hardships it caused in the individusal case.
Counsel for the winning party (subsequently Chief Justice} Stone, however,
nearly missed his appointment to the Court because of his role in the litig-
atiou.83 Sniadach brought a new approach by the Court,

In Sniadach, the Wisconsin garnishment law, es applied to pre-judgment
garnishment of wages, was attacked as unconstitutional and the Supreme Court
sustained the attack., Unfortunastely the case presented an accumulﬁtion of a

long list of aggravating circumstances and the precise scope of the Supreme
b

Court's mendate is much debated, both in subseguent decisions and by
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85

commentators.

"he principal opinion, written by Mr. Justice Douglas, listed a pumber
of groﬁﬁd:”itﬁ:& cumulatively rendered the garnishment violative of due
Process:

1) the Wisconsin statute permitted garnishment of sssets without notice
and hearing pricr tc the lovy;

2) the levy deprived the dohior of this enjoyment of the assels;

3) even afier the levy the deblor eould not obizin re;ease of the levy,
unless trial on the merits was had'énd the debtor won:

Y the agsels consisted in wages;

%) +the state had a very paltry exemption sfatute;

6} the claim to be secured by garnishment included collectlon Tees;

7} debtor was & resident of the forum and readily subject to inm personam

Jurisdiction;
for

&) no situatiown calling jprotection of the creditor was presented by the racts,

Hence in wview of the totality of those aggravating conditions the absence of
notice and hearing prior to the taking was held to be fatal. To vhat extent
ghsence of certain of these sggravating featurés miéht dispense with the
need for pricr hearing remains conjectural, If, for instance, the assets
were land, no notice and hearing prior to an attachment thereof.might
be necessary, since attaciment of land does not deprive the debtor of his
enjoyment but only affects his power of disposition. It should be noted
however, that the lack of notice and prior hearing in the case before the
Court was held to be 2 viclation of due proeess, even by the majority opinion?
although the opinion stressed the fact that tﬁe Wisconsin act did nol permit
a hearing on defenses of fraud or other grounds even in the-interim between

87

garnishment and trizl on the merits.

86
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Kr. Justice Parlan, in = concurwing opinion, took pains to explain on
wvhat basis bz Joined in the majoriiy opivion., He stated tihat "due precens
is afforded only by the ¥ivds of 'wotice' and 'hkeardng' which are aimed at

ectablishing ihe walicity, or at leuni the probeble wvelidity, of the vuder-

dylvg elaln ageinst the allessd debior wefore he can be deprived ol his

kil

propardy or its unrestricted use. fio statzd explicitly that ihe merc

P

"fact thot reliced from the pgerndshaent mey have boen svailable in the

interim under less clear circumstances™ did not suffice to meet his objee-

tions. Although the presence of sypocizl circumstonces might dispense with
the necessity of notice and a pricr hezring,in the case before the Court
such eircumstances were not shown angd the dsbhior wes "deprived [of] the
égg of the garnished portion of her wepes during the interim period between
the ga:ﬁiahmcni wnd the celeirnticn of the maln suit.“as |

It may be mentioned thet Snizdach vas to & certain extent foreshadowed

by the dissents of Mr. Justice Doﬁglas {joined Ly the Chief Justice aﬁd
89

Mr. Justice Rlack) &nd by Mr. Justice Brennan in Henner v. De Marcus.

In that cese sn execulion sale was mttacked as viclative of due process

because under appllcab1L law no prior notice had been given to the judgment
g0
debtor, Under Endicoti Johnson Corn. v. Entyclopedia Press no stich notice

was constitutionally reguired. Certiorari was grenied to determine whether
Endicott should dbe overruled. ﬁfﬁer hearing on the merits ihe Court, by =
per curiam opinion, dismissea the writ as improvidently granteﬁ. Thg dis-
senting Justices wrote opinions to the effect that the Court should have
determined in the posture of the éase before it whether Endicott should

be overruled.




Mf. Justice Douglas stated that the continued validity of Endicott was
squarely presented and that subsequent developments in the law of due process
reguired a reconsideration of the mtionale'of TErndicott.

"Since the Endicott decision, there has bsen not only an expension of
.tﬁe séope of the notice reguirement Itself . . . tut & new spproach to the
constitutional sﬁfficiency of the means of giving notice in particular types
of cases . . ."91 "the Endicot: rationale that a party who. has litigated
8 case and ‘had g ,judg;ent taken against him is desmed, for purposes of due
process, to be on notice of further proceedings in the same action was",

92 93
as Mr. Justice Douglas stated, "rejected in Griffin v. Griffin“ with

respect to proceedings to obtain judgment and execution for alimony errears.
Hence he intimated that there was no more reason to still accept the Endicott
fiction of conmsituctive mobice because of knowledge of the underlylirg judgnent
in ofdinary execution r;éroceedings, esper:.ia.lly under state laws -which afford
the execution debtor the privilege of specifying the property to be sei:_zed on
execution. Mr. Justice Brennan did not indicate why the Endicotlt rule was
ripe for reconsideration bzt shared the other dissenters' view that it ought
to have been :c*eaup;prza.i.sed.9

In view of the cumulative approach pursue& by Mr. Justice Douglas in

“'Bnisdech, dissgreement has arlisen whether notice and hearing is required

prioi- to any sttachment, or only prior to any attachment againsi residents or

only to any sttachment of wages ageinst residents. The Supreme Court of
95
Arizons, in Termplan Inc. v. Superior Court of Maricopa County held that an

order by the court below which denied a writ of mandemus to compel the clerk

————
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to issuc a writ of garnisimient (of the pre-judgment type) uith respect 1o woges
as well as proveriy other thou wages %ithout pricr notice and hearing "weﬁt
beyond the scops of the Spindsoh opinion” and vacated the denial of the writ
of mzndamus 0 ihe exitent tﬁat it extendced {o property other than wapes,

The Court of Appzals of that staté had came to the opnosite éesult in s

prior case involving & garnishiicnt of an accoapt receivahleg which there-

fore to that exteni seems 4o be overrvled by the leter Supreme Court jJjudgment.
Another Division of the Arizousa Court of Apporls reached the lutter conclusion.gT

The oppeosite result was reached by the Supreme Court of Wisconsin., In

Larson v. Fetherstone that court held that the Sniadach rule slso applied to

thg garnishment of property other than wages, especially bank deposits, The
court buttressed its holding with the followlng line of reasoning:
I“glthough the majority opinion in Snisdach makes coﬁsiderahle reference
to the herdship of the unconstitutional procedure upon the wage-earner,
wve think that nu velid distinction cen be made botween garnisiment

of weges and that of otker property. Clearly, a due process viclation
ghould not depend upon the type of property being subjected to the
procedure., Under the respondentd' contention wages in the hand of
the employer would be exempt from pre-Jjudgment garnishment, but wages
deposited in & btank or other financisl institution would be subject
1o pre-judgnent garnishment?99 |

In California the Supreme Court has.held twiceloc that pre-judgment sttach-
ment of wages under the applicable statute wvas vioclative of due process,
despite the requirement of an eight-day advance notice to defendant. On the

other hand, the Court refused to rule on the wvalidity of section 537 as
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applied to attachment of property other than wages In an action brought by

the Attorney General in a writ of mandate, resting this refusal on the

ground that the proceedings were tantamount to a request for an advisory
101 _
opinion.

The lower courts of California have reached conflicting resulis as to
the applicability of the Smiadach rule to property othcr than wages., In

302
Western Bd. of Adjusters, Tnc. v. Covina Publishing Co. plaintiff in an

action on a promissory note and on a contract, express or Implied, attached
certain residential property and personal preperty (equipment, merchandise
and accounts receivable). It was argued, inter alia, in reliance on
Sniadach, that the remedy of attachment in suits of this nature was
unconstitutional. The D.C.A. (First Dist., Div. Four) rejected this con-
tention: "The cited case is limited to wages. .The situation in contracts
such as sales of merchandise is nc£ of constitutional dimension. If there

is to be any change in the law, it should be implemented by the legislature.”
Although the statement Iis somewhat oblique, it ;eems to say that resident
attachmentAof property other than wageé does nof require prior notice and

hearing. The contrary result was reached in Leary v. Heard (Mun. Ct. of

103
Alameda County, 1969), a decision which extended Sniadach to attachment of
104
assets other than wages. In Washington the question was left open. In

the District of Columbia it has been held that foreign attachment was not

outlawed by Sniadach, but the opposlte result was reached by the Supericr
105
Court of Delaware.

Considering this conflict of judicial opinion about the scope of

Sniadach it is, perhaps, illumirnating to look at the treatment of McKay v.
106
Melnues by Justices Douglas and Harlan. In that case the Supreme Court
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afficmed by 2 per curiam opinion & jJudgnent 6f the Supreme Court of Maine
upholding the constituti nallty of the Mainre attachment law in a case
involving the atinchrent of deferdant'’s rozliy and shares of stock,lOT
The sttzchnent had been issued as the oripgingl writ in the respective
action and a separatc sumnons had subsequenily beeu served on defgndant
who apparently wos a resident of Maine. ?he procedure followeﬂlu had
been esiablished in Meine at leasi since 1521.109 Neither the state supremec court
nor the U.3. Suprene Court found fault with the proﬁedure. In Snisdach
Mr. Justice Douglas did not challenge the comtinued wvalidity of McKay v.
MeInnes, but mercly observed Lthat "a procedursl ruie that may satisfy due
process for attachments in general . . . does nol necesserily sstisfy due
process in every case.“llO Mr. Justice Harlan, conversely, guestioned the

euthority of the derision by articulating his wnwillingreses "lo toke the

wnexpiicated per curiam in MeoKey v. MeTones {citation omitted) as vitiating

or diluting of these essentlal elements of due process" {i.e. notice and

hearing prior to measurcs depriving defendant of the unrestricted use of his
111

property}.
In the lipght of these authorifies it canpol be considered as setiled
that all pttachment without notice and hearing is prohibited by due process,

especially if the effect of the attaciment does not interfere with the use

4

of property, as with the attachment of realty.
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Policy Issuves

1. 7The first dotemmination to be made is the scope of the statutory

.25

revision, Although the revision 1s prompiled by the holding in §piﬁﬁqgg

it would not seem advicable to predicate the extent of the revision

solely on the nebulous scope of thoe mandates of Snisdach. It BDREATS

to be preferable 16 reconsider the éppropriate scope of attachment
also in the light
a) of the jurisdictional changes brought about by the new
long-urm statute {C.C.P. § 410,10 as smended by Cal. laws

1969 ch. 1610 § 3)

b} of & new assessment of the relative weight of the
creditor's needs or conveniences and the debtor's needs
for, and legitimate interest in, an unebridged use of his
property.

In my opinion both A.B. No. 1602 and A.B. No. 2240 fall short of a
general re-appraisal of attachment . in CaXifornia. A.B, 2240 and

A.B. 1602 gre mainly based on different readings of Sniadach.

A.B. No. 2240 essentially eliminated sttachability of wages before

Judgment and otherwise left the scope and procedure relating to the

issuance of attachment unchanged.

AJB. No. 1602 likevise suppressed pre-judgment attachment of wages

but, in addition, provided for notice and prior judicial hearing in cases




of resident attoohrent, The bill 4id nobt redefine the scope o non-
resident attachmeat or resident atiachaony, although it expanded the
scope of fraudulent debtor's abtacihment by adding the case of a.

fraudulent disponiticn of assots.

Apparently even Bill Ko. 1602 did rot foresee any constitutionsl
dargers from the svthorizalion of ctiechoent witbout notice or hearing
against non-residents who are subject to in personsm jurisdiction under

C.C.P. § ki0.10, a5 amended.

It is respectfully supgested that these bills do not meet the need
for a re-appraisal of pre-judgnent attschment and are subject to doubts

a5 1o their constitutionality.

W better support for the approach suggested here could be ecited

than the lement of Chief Justice Fuld of the Court of Appeals of New York
112
in Simpson v, Lochmann H

"Almost half s century ageo, Chiel Juige Cardozo began his famous
article, 'A Ministry of Justice'! (35 Herv.L.Rev. 113), with the
statememt that 'the courts are not helped 25 they could and ought

to be in the adaptation of law to justice'. Sometime thereafte;;

the New York legislature crzated a Iav Revision Comission, and more
recently, the State's Judicisl Conference appeinted an Advisory Com-
mission on Practice and Frocedure to make studles end recommend
changes in the rules and statutes governing our law. Revision of the
bases for in personam jurisdiction has been the subject of recent

major legislative chgnges. The bases for the exergise of in rem
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Jurisdiction, however, have been carried over into the CPIR
Trom the Civil Prectice Act with 1ittle chonge. Under ihe
circumstoncees, it would be both useful and desirable for the
Lsw Revision Commission and the Advisory Comalttiee of the Judic-
isl Conference, Jointly or separcitely, to conduct studies in
depth and naks recemmendotions with respret to the impact of

. in rem jﬁrisdiction on pot only litigants in perscnal injury cases
and the insuranceindustry bul also our citizenry generally. In
the course of such studies, consideration will upndcubtedly be
glven to the relationship inter se of in rem Jurisdiction,

in personan jurisdiction, end forum non conveniens.,"

2. If such broad scape of the revision is approv¢§, three major changes
in the scope of attachment should be considered:lth
2) sabolition of dumestic (wesident) attachment;
b} expansion of frauvdulent deblors' attachment, whether in
case of residency or non-residency;
¢} restriction of foreign (non—residen;j attachment o cases

vhers the non-resident ls not subject to personal jurisdiction,

i.e., to cases of "Jurisdictional" atiachment.

A greal deasl can be =aid in support of such changes.
a) The gbolition of domestic attachment would bring California in line
with the laws of New York and Pennsylvania. Why should a craditor be
able to attach goods of a resident debtor, unless there is & danger of

Travwd or dissipation of assets? Although the Court in Spiadach refused




to "sit as & superleglslative body" and Iocused on the densnds of
procedural due process in tertas of notice and prior hesring, the
Court in effect materislily affected the scope of domestic attechment,
since it failed to substantiate the regeisite extent of the hearing.
Obviously, if recident attactuent must be predicatzd upon s prior full
dress .hearing, such determinstion would be tantamount to a determination
on the merits, converting the attachment intc zn execution. Althoﬁgh as Jusi:ce
Harlan inﬁiﬁated, the oblect of the ﬁearing may be less comprehensive
and sim only et the determination of the "probable validity of the
elaim,” 1t still would seem that domest%c attzehment in the absence of
actual badges of fraud would necessitate an undesirabie duplication of
Judicial effort that is really not warranted by the needs of the creditor,
who, of courie, loses an avenue of securding priorities over competing
creditors.ll

Perhaps one type of claim might deserve proiection by domestic

attachment even in the absence of badges of fraud: claims for arrears

in support and maintenance.

Short of this possible type of action C.C.P. 537(1) should be

repealed in toto.

b) The restriction of foreign sttachment to jurisdicticnal attachment,
i.e,, cases where no personal Jjurisdicticn over the defendant exists,
would likewise be a step towards dbringing sttachment back to its trad-

itional scope. Until the twentieth century personal jurisdiction was
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pradicated on either residence or temporary presence. Jurisdiction
over a non-resident who was not present could only be obtained by
attachﬁent ;f hi; acsets found in the forum. Such jurisdiction was a
limited or “quasi in rem" jurisdiction: The judgment, if in favor of
plaintiff, was only vai&d and effective in the amount of the value of
the preperty that was actually apnd validly attached. Any excess indebt-
edness copld not be adjudicated with fuli faith and credit effect, neither
was-a judgment in favor of the defendant entitled to such recognition. Of
course, a general ;ppearance would convert quasl in rem jurisdiction into
personal jurisdiction,l15 but without such submission a éuasi in rem judg-

ment, (often a default judgment) was not entitled to full faith and credit

- and did not bar a second action. Hence the defendant was subject to muitiple

Jitigation for the same cause of action.

Recent da‘.}elopaiants have greatly expanded the scope of persvasl juris-
diction and this extension occurred with the sanction of the U.S. Supreme
Court.116 It would seem that whenever personal jurisdiction exists plaintiff
should no£ be able to restrict it to quasi in rem jurisdiction by unilateral
choice.u7 Hence in all these cases non-resident attachment has lost its
jurisdictional character. The reason why, generally speaking, the avail-
ability of personal jurisdiction should bar resort to quasi in rem juris-
diction is the splitting of the cause of actlon that results from the
limitation of the adjudication of monetary claims to the value of the
attached assets.

There are apparently, however, still situations where no personal

jurisdiction exists and attachment is necessary for the acquisition of in

rem jurisdiction. These are the cases of causes of action wherg no ainimum
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centacts wlth the state.cxist except the presence of asseis from which
. 118
the judgment could be collected. In these cases attachnent based on

non-residence alone still has a raison d' &tre and should be retained.
This should even be the case where the presence of attachable assets is
due to the presence of the defendant’s debtor, i.e. the famous Harris v,

119
Balk situation. Despite the many attacks on the rule of that case,

it is not recommended to bar attachment in such cases.

In ali cases, however, where sttachment is net a prerequisite to
jurﬁsdicticn because of the availability of in personam jurisdiction,
non-residence of the defendant should no longer remain a separate and
independ ext ground of attachment. Attachment in such cases should only
be authorized, if there 1s reasonable danger of frauvdulent conduct. In
nther words, where in pergonam jurisdiction is obtaina§1e resident and
non~resident defendants shoyld be on equal footing.

Special consideration must be given in this context to the new rule
relating to authority of declining jurisdiction on the basis of the doc—
trine of forum non conveniems, C.C.P, § 410.30 empowers a court upon
finding that the action should be heard in & forum outside the state to
stay or dismiss the action in whole or in part ;n any condition that may
be just. The court in the case of a stay or dismissal on the grounds
specified in that section should be able to order that the assets of de~-
fendants situated in the state are subject fo attachment and that the
further proceedings thereon are stayed pending the disposition of the con~
troversy in another forum, Although there might be no danger of fraudulent
conduct on the part of the defendsnt, the mere delay caused by the necessity
to initiate proaeedings'elsewhere might, in the discretion of the coure,
justify the granting of a writ of attachment. Although actually this

power of the court is already implicit in section 410.30, it might be

spelled out in the attachment statutes.
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¢) 1t is recommended that the grourds of so-called frazudulent debtor's
attachment be retained aznd expanded.
At present the broad scope of attachment, i.e. attachments in any action

upon &2 contract éxPress and implied or in any sctlon te recover a sum of money

as damages arising from ap injury to orx death of a person or damage to property

in this state in consequence of negligence, fraud or other wrongful act, is
available in addition to cases of non~residence

1) if defendant has departed from the state

2) if defendant after due diligence cannot be found within the state

3) if defendant conceals himself to aveid service of summons.

A.B. No. 1602 qualifies ground 1) by adding "with the intention not to
return” and adds a new ground 4) if defendant "with the intent to defraud
creditors or defeat just demands has removed or 1s about to remove his prop-
crty from the state or has ossigpned, cecreted or disposed of his property o:
is about to do so."

It seems that the first change proposed by A.B. No. 1602 is ill-advised.
A defendant who has departed from the state from the state “with the in-
tention mot to return" has ceased to be a resident. Hence this ground as
changed in ﬁ.B. No. 1602 would-only duplicate the ground of non-residence.
It should be noted that departure from the state formerly was a ground for
service by publication, C.C.P, § 412 (prior to its repeal). This ground is
now deleted, C.C.P. § 415.50.

In New York departure from the state is a ground for attachment if the
departure was "with intent to defraud his creditors or to avoid the service
of the summons'., 1In addition, imminent departure with such intent likewise
suffices, C.P.L.R. § 6201 (3). A similar rule applies in Pennsylvania.

“120
Fraudulent Debtor's Attachment may be issued "when the defendant with
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the inteat to deirsud Lhe vioiuiifd
1) has removed or is aboul to remove property f{rom the
jurisdiction of the court;
2) has concealed or is about to conceal property;
3) htas transferred or is about to transfer property;
4} has concealed himself within, absconded or absented himself
from the Commonwealth. |
It 1s recommended that California adopt a statute similar to that of
New York or Pennsylvania, with the modificetion that not actual "intemt to
defraud" is required, but merely that the transfer, concealment and de-
parture occurs under circumstances which warrant ;he inference tha£ the
act was done with the intent to frustrate the collection of a clain or

escape adjudication.

3. It is recommended that no pre-~judgment garnishment of unpaid wages be
authorized, |
a) A rulg of that type has been accepted both by A.B. No. 2240 and A.B.

No. 1602. A.B, No. 2240 eliminates garnishability under a writ of
attachment of "all earnings of the debtor due or owing for his per-
sunal‘services",l21 while A.B., No. 1602 excepts “wages or feas for
personal services“,122 without distinguishing between unpaid or paid
wages.,
An exception of paid wages which might be traceable into a bank

acecount presents special problems that need separate attention and

separatc policy decisions., The general exception should apply only

to unpaid wages.
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c)
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Even with respect to unpaid earnings from personal services
it may be a question whether the exception should be z flat
exception or one that is subject to limitations as to pay
periods or amount. It is conceivable that without such
gualification a large fee which is earned bur not paid over
escapes attachability even in cases of threatened fraud.
Since thé exception, however, applies only to pre—judgmént
garnishment, ne specific statutory.limitations secm to be

advisable, leaving it to the equity power of the courts to

make special orders in cases wliere there is no hardship on

the debtor bui danger for the creditor.

The exception should apply regardless of whether the defendant
is a resident or a non~-resident of the state. 'While Sniadach
involved a resident wage-earner and the majority opinion laid

gtress on that fact, the hardghip that prompted the ruling in

Sniadach may exist with equal oppressiveness in cases of non-

residents: If, for example, a New York resident is entitled to

earned and unpaild wages with an employer ﬁho is also engaged in

business in California, a plaintiff should not be able to resort
te quasi in rem jurisdiction by garnishing the defendant's wages
in California. Even where a debtor has earned wages with a local
employer in California and is a.resident in a neighboring state,
a plaintiff should not be eble to reach unpaid wages before judg~
ment. There seems to se no resson why pre-jodgment attachability
of wages should depend on residence or non-residence. It should

be recalled that state courts have split on the constitutionality
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of wage attachnents witliont notice and hearing in cases of non~
residents; the constituticonality was rejected by the Superior
Court of Delaware, while it was upheld by the Court of Genera

123 :
Segsion in the Uistriet of Colambia.

4. A writ of attachment should issue onlv upon an order of a

judicial officer to that effect.

it i5 recommended that writs of attachment should no longer be
issued by the cl&rk-nf court upon his own determination thaf the pre-
requisites of the issuance of a writ of attachmenf are complied with,

The issuance of the writ should be ordered by a judicial officer (judge,
justice or referee) if the requisite showing (sce infra mo. 5) has been
nade,

Since the proceedings are sumpary in natuce, relerees should bLe
permitted to make the requisite determinations and orders in analogy to
the provisions governing supplemeuntary proceedings (C.C.P. §§ 717 et seq.)

A similar procedure is prescribed in He@ York.l24 In that state
orders of attachment are made by the court. According te the comments by
Weinstein, Korn and Miller:125

"Whethér or not an order of attachment will issue in

a p#rticular case has traditinnally'been a question
addressed to the discretion of the trisl court; even

if the plaintiff's cause of action clearly falls within

one of the classes of actions in which attachment is avail-
able, he 1s not entitled teo an order as a matter of right ...

The exercise of the trial court'’s discretion may be reviewed

by the Appellate Term or the Appellate Division."




6.  Prior votice apd haaxring

a) The motion for an order of attachment shalil be accompanied by

an affidavit of the kind heretofore required by C.C.P. section

538 (with certaiu omendments) and by an undertaking as heretofore

required by section 539.

The judiclal officer shall no!t issue an order of attachment unless

he is satisfied tbhat plaintiff has shoun

1}

2)

3)

that the court from which the order of attachment is

sought has jurisdiction in the action cither apart from

the attachment (in personan jurisdiction) or on the basis

of the attachment (quasi in rem jurisdiction);

that one or more of the grounds of attachment provided

in section 537 (as proposed to be amended) existy

that there is prima facie proof showing a) that plaintiff
has é valid cause of action, b) that defendant is in-

debted to plaintiff over and sbove all legal setoffs

oY counterclaims in the amount for which the attachment

is sought and that this amcunt exceéds $200, c) that the
motion for attachment and the cause of action are not
prosecuted to hinder,delay or defraud any creditor of
defendant and, d} that the indebtedness claimed is neither
discharged by a discharge granted im a prior banquptcy pro-
ceeding nor the action thereon stayed in any proceeding uander

the National Bankruptcy Act.
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b} Except in the case where the attachment is sought to obtailn goasi
in rem jurisdiction over a non-resident, the order of attachwent
shall lssgé only upon notice and opportunity of a prior hearing
to defendant. The notice ghall be served on defendant with a copy
of the motion for an order of attachment and the affidavit. The
notice shall specify

l}‘the title of the court in whichrthe action is pending;

2} The name and parties to the action;

3) that one of the parties, as named, has filed a
motion for attachment;

4) that a hearing is scheduled on the motion at the
time end place indicated;

5) that the defendant may appear in person or by
attorney to show any cause why the attachment
shall not issue;

' 6) that in the absence of any showing as specified in 5)
| an order ﬁf attachment as requested may be granted.

cs In the case of an attachment sought for jurisdictional purposes the
order shall specify that a hearing on the order will bde held at a
time and place indicated and that the writ will be vacatgd, 1f the

defendaut shows that it was issved without sufficient cause,

The party obtaining the order for the writ shall show within ten days
from the issuance of the order that all reasopable efforts have been
made to notify defendant of the order; otherwise the order shall be
vacated for lack of sufficient cause.

Vacation of the writ for lack of sufficient cause is a ground of

vacation different from vacation because of improper or irregular
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issuance as envisaged by C.C.P, section 556, see Burke v. Superior
126

LCourt.

7. Authoriéatioﬁ of preliminary restraining orders and other provisional
yelief ~

Since it is propcsea that in all cases, except in cases of jurisdictional
attachment, an order of attachment may issue only after prior notice and
hearing, it is necessary to authorize the.courf to issue preliminary corvders
ex parte ﬂo prevent dissipation of assets where such pro#isional protéction
is veeded in order to safeguard collectibility,

Such orders would prohibit the transfer or other disposition of asszets
or authorize measures less drastie than cutright seizure of chattels or
‘freezing of accounts. This recommendation 1s in accordance with that of
the Comnittes on the Enforcement of Judgment Deﬁts, discussed in the chapter
dealing witl the compatative aspects of attachment,

In a vast number of jurisdictions it has been held that the provisions
governing attachment furnish an sdeguate remedy at law and that the courts
have no power to enlarge or supplement the pre-judgment relief provided by
the attachmeu! statutes in actions for the recovery of money by issuing re;
straining orders or other equitable relief (so—;alled equitable atta::hment.lz7
Alfhaugh California apparently has never ruled squarely on that issue, the
cases show a reluctance to grant equitable relief to prevent fraudulent
digpositions in actions for the payment of money.lzs it is therefore
recommended that the courts be ecupressly empowered to grant appropriate
relief vhile the determinaticn cn the issuance of an order of attachment
is pending.

8. Attachment, sc far as authorized, should he available in any action

Eor the recovery of money

At present the California statute authorizes attachment only in certain
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acticns. As has been discussed before, in the course of time the gcope
of non-iesident and fraudulent debtors attachment has been expanded té
such an extent as to include practically any action for the recovery of
money, except actions for damage to property not within the state.  Calif-
ornia cases, however, haﬁe restricted tﬁe extont of that exception by hold-
ing, a) that it does not apply to cases where there is a waiver of the tort

and the suit is im assumpsit and, b) that the requirement of "injury to

129

" must be given o broad interpretation.

property within this gtate
Since the doctrine of forum non conveniens now affords sufficient
protection against the necessity of defending a damage action based on
injury to property not within the state in cases where otherwisé pergonal
Jurisdiction or quasi in rem Jurisdiction over such action exists, it

-

would seem that conversely a plaintiff should be entitled to an attachment,
if California is a proper forum and if there is either a danger that de-
fendant wmay dissipate or fraudulently dispose of the assets or the attach-

ment is a jurisdictional requirement.
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ment was permitted only in actions on a centract for the direct payment

of money, made or payable in the state.
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Calif. Code of Civil Procedure, 1872, secs. 537-559.

Calif. Acts Auendatory of the Codes, 1873/74, ch. 383, secs. 68-70,

Calif. Stars. 1%01, ch, 102, sec. 91.

id., sec. 5Z.

Lewis v. Dunne, 134 €al, 291, 66 Pac. 478 (19bl}.
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524, sec. 1.




£

ey

26

27

28

25

30

i

3

33

34

35

36

37

a8

Calif. Stats. 1957, ch.
Calif. Btats. 1963, ch.
Calif, Stars. 1927, ch.
Calif. Stats. 1933, c¢h.
Calif. Stats. 1951, ch.
ch. 1090, see. 1 (550);
Calif. Stats. 1965, ch.
Calif. Stats. 1931, ch.
Calif. Stats. 1968, ch.
Political Code of 1872,
Calif. Stats. 1874, ch.
Calif, Stats. 1943, ch.
Calif. Stats. 1943, ch.

Calif. Stats. 1951, ch.

id., sec, 20.

1660, sec. 1.
50, zec. 1.
524, sec. 2,
744, gec. 67,

776, see. 1 (§30); Calif. Stats. 1957,

Calif. Stats. 1959, ch. 1872, sec. 1 ($75)};

668, sec. 1 (5125).

916, sec. 1.

851, sec. 1.

sec, 1032, zs originelly enacted.
610, sec. 27,

134,

134, sec. 500002,

655, sec. 23.
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Cal. Civ, Cocdz, sec. 1812.1.

Cal. Civ.'Code, sec. 1812,

The leading case in that respect is, of course, Peunover v. Heff,

85 U.S. 714, 24 L., Ed. 565 (1877); sec Riesenfeid, Creditors' Remedies
and Debtors' Protection at 180 and 312.

76 Harv. L. Rev.r383 {1962).

Rule 4e (1) and {2) as amended Jan. 21, 1963.

Would the entry of a judgment under long-arm jurisdiction give
jurisdiction over a non-resident 2nd ahsent dafendant tp compeld

him to apply cut-of-state assets to the payment of the judgment debt?

Cal. C.C.P. § 410.10.

See the statemenis on requisite minfmum contacts by former Chief

Justice Warren in Hanson v. Denckla, 357 U.S. 235, at 251.

H.Y. C.P.L.R. § 302 (a) 3; Ore. Rev. Stat. § 14.035 (1) (c} and (3).

See Riesenfeld, Creditors' Remedies and Debtors' Protection. 177 (1967);

Mussman and Riesenfeld, Garnishment and Bankruptey, 27 Minn. L. Rew. 1

st 9 (1942).
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See Riesenfeld op. cii. supra, a2nd Mussman and Riesenfeld, op. cit.

SUPLay
Under the Judicature Act of 1875 and the Rules of Court contained

in the First Schedule thereto, the warrant for arrest would issue

Yat any time after the writ of summons has issued", Order V r. 11,

o

Roscoe, A Treatfise on the Jurisdiction and Practice of the Admiraliy

Division of the High Court of Justice (1878}, at p. 109 and 11G.
First Report of the Judicature Commiscioners (1869), at p. 15.

Report of the Committee on the Enforcement of Judgment Debts

(Cmnd. 3909) 323 (1969).

Id. 325.

N.Y. C.P.L.R. § 6201, as amended in 1970,

N.Y. C.P.L.R. §§ 6211, Rule 6212, The-teég "order of attachment”

was employed because the "warrant of attachment" was "clearly an

order of the court". Advisory Committee Notes to § 6201.
N.Y. C.P.L.E. Rule 6212,
N.¥Y. C.P.L.R. §6211.

H.¥. C.P.L.R. § 6213,
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. Rules of Givil Procedure, R, 1480 (1954).

“rd
=

Paq R.G.?.’ Rr 1251""12?9, 1461 {1954’}.

Pa. R.C.P., R. 1285-1292, 1462 (1954).

Pa. R.C.P., R. 1286.

Pad R‘CIP.’ R' 1286.

Pa. R.C.P., R. 1251 and 1285,

Pa. R.C.P., R. 1256 and 1288.

Pa. R.C.P., R, 1255 and 1287.

Pa. R-CnP-' RQ 128?-

Pa. R.C.P., R, 1255 and 1265.

Attachment is regulated by Wash. Rev. Code, ch. 7.12
and garnishment by Wash, Rev. Code, Ch. 7.32 as revised
by Wash. Laws 1969, ch. 264 and Wash. Laws 1970, ch. 69,

Wash. Rev. Code, § 7.12.020.

Wash. Laws 1923, ch. 159.
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Wash. Rev. Code, § 7.32.10 as revised by the Garnishment

. Law of 1969, sec, l.

See Bassett v. McCarty, 3 Wash.2d 488, 101 P.2d 575 (194C).
Wash. Laws 1969, ch. 264, sec. 1{2).

Wis. Stat. Ann. ch. 266 {attachment) and ch. 267 {as amended in

i965) {garnishment).

Wis. Stat., Ann., § 266.01 (1) and (2).

Wis. Stat, Ann., § 26%.01 as amended in 1955.

395 0.8, 337, 89 S.Ct. 1820, 23 L. Ed.23d 349 (19869).

15 U.8.C. § 1601-1677.

'

Wis. Stat. Ann., § 267.02 (2) {(a)-{c}.

git. supra note 78.

256 US. 94, W1 s.0t. 433, 65 L.Ed. 837 {1921)

See Riesenfeld, Creditors' Remedies & Debtors' Protectlon, at 180
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" Bee Ricsenleld, One
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itors' Remedies & Debtore' Protection, 1G70

Case Supplement, at p. 18 note 3.

Iﬁo, L‘O‘t& I‘"o

“Where the tsting of one's proverty is s0 cbvious it needs no

extended argmment to coanclude that sbsent potice and a prisvr hearing
(italicu gurs) this prejudgment garnisiment procedure violates the

fundementul principles of due process”, 395 U.S. 337, at 3k2.

© "But in the interim the wageearner is deprived of his enjoyment of

earned wages without aﬁy opportunity to be heard and teo tender any
defense he may bave, whether it be fraud or otherwise", 395 U.8.

337, at 329.

395 U.8. 337, 342, at 342.
390 U.S. 736, at 736 and Th2.
265 U.5. 285 (1924).

Hanner v. De Marcus,-390 U;S- 736, at 71k
Id., et 7hl

327 U.8. 220

390 U.5. 736, at 742
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105 Ariz. 270, 463 P.2d 68 (in banc, Dec. 29, 1969).

Arnold v. Knettle, 10 Ariz. App. 590, 460 P.2d 45 (biv. 2, Oct. 28, 1969).
11 Ariz. App. 571, 466, P.2d 790, at 791 {1970).

44 Wis.2d 712, 172 N.W.28 20 {1369).

" McCallop v. Carberry, I C 3 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970);

Cline v. Credit Bureau of Santa Clara Valley, I C 3 908, 464 P.2d 125,

83 Cal. Rptr. 669 (1570).

People ex rel. Lynch w. Superior Ct. of Los Angeles, I C 3 910, 464

P.2d 126, 83 Cal. Rptr. 670 (1970).
9 C.A.3d 659, BB Cal. Rptr. 293 (1970}.
2 Pov. L. Rptr. ¥ 11,199,

National Bank of Commerce of Seattle v. Green, 1 Wash. App. 713,

463 P.2d 187 (garnishment of joint bank account).

City Finance Co. of Mount Rainer, Inec. v. Williams, (D.C. Court
of Gen. Sess. 1969) 2 Pov. L. Rep. ¥ 10,388. The court did not
identify the property attached but the facts seem to indicate that
it was wages. Contra, Mills v. Bartlett, (Del, Super. Ct. 1970)

2 PO'V- Ll Rep- 1E 11'?46-
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279 U.S. 820 (1923).

Maine, Rev.Sowb. 1515, cv. 85, =ees. 2, 12, 17.

Maine, ILaws of 1821 Ch. %% Sme. 1. See also Blanchard v. Day, 31 Me.
Lok (1850) for the procciore on original sttachment.

395 U-—St a—t 315‘3-

395 U.8. at 3,

21 H.Y.2d 305, 23k N.E.2¢ AlD.

The terms domesiic attachmant, fraudulsnd debpor's attachment and non-
resident attachment are uzed to describe different classes of grounds

of ettachment; domestic sitzchment permits attachment in setion sgainst
residents on the scle ground thal the cause of action belomgs to a
definite class of transacticns or events. In California, for example,
infliction of perconal injury fto plaintliff is not a recognized ground

of domestic atiachment. Frauvdulent debtor's attechment 1s based on the
ground that the defendont hss allegedly engsged in conduet vhich warrants
the Qubstantial fear thul defendant may obstruct the enforcement of the
Judgment, unless provisional protection is afforded. Foredign sttackment

is based on the ﬁg&g grouwnl that defendant is a non-resident.
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11k,

115.

116.

117.

The pleintiff would also loze some possibility of protecting
himself sgainst unperfected scourity intefests, Cal. Commercisl
Code, § 9-30(1)(6); yet, if need be the Code could be emended
by revertlug to the lraditicnal extension of credit rule, winich
uway ve preferable in any event, see A.1,.I, Review Committee for

Article 9 of the N.C.0., Preliminary Draft No. 2 st p. 3% and 35.

Farmers ete. Nat. Bank v. Superinf Court, 25 C.2d 842, 846

155 P.2d 823, Raps v. Raps, 20 C.2d 382, 125 P.2d 826; Judicial
Council Report (1969) Part 1, ch. 2, Revision of Title 5 {commen-
cing with section 405) of the Code of Civil Procedure relating

to Jurisdiction and Service of Process, 21 at 34.

Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 278 (1940);
International Shoe Co. v. Washington, 326 U.é._310, 66 5.Cc. 154,
90 L.Ed, 95 {1945); Mullane v. Central Hanover Bank & Trust Co.,
339 v.S, 306, 70 S.ct. 652, 94 L.Ed, 865 (1950); McGee v, Inter-
national Lifé Insurance Co., 355 U.S. 220, 78 S.Ct. 199, 2 Ed.2d
223. See the detailed discussion in Judicial Council Report -(1969)
Part 1, ch. 2, Revision of Title 3 (commencing with section 405) ‘

of the C.C.P. relating to Jurisdiction and Service of Process,

-Appendix IY, 6£8-91.

Under the Code of Civil Procedure, prior to the amendments of
1969, it was impossible to obtain a persomal judgment against a

defendant who was net a resident of the state at any of the three
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118,

119,

120

121

122

relevant times, specified in section 417. As a resnlt only
a limited or quasi in rem jurisdiction was available in such
case even if personal service abroad was made pursuant to

section- 413. See Atkinson v. Superior Court, 49 C.2d 338,

316 P.2zd 960 (1957). That case held that California possessed quasi
in rem jurisdiction with respect to rights in & trust fund, although
the trustee (who had been subjected to personal sexrvice in New York}
had never been a resident of the state. In Atkinson the quasi in
Tem jurisdiction was not based‘un,attachment but on the presence of
multiple relevaut contacts with the state, It should be noted that
Atkingson did not give the plaintiff a choice between quasi in rem
and personal jurisdiction, but held that despite the lack of in
perscnam jurisdiction guasi in rem juri#diction was availabla,

The repeal of section 417 has eliminated the troublesome and

unique distinction between "jurisdiction over a person” and ‘power

to render a personsl judgment". Hence a plaintiff should not have
e choice between the two types of jurisdiction.

Accord, Judicial Council, op. cit. supra nptg 115 at p. 82.

198 v.s. 215, 25 §.Ct. 625, 49 L.Ed. 1023 (1%05).

Pa. Rules of Court, 1970, Rule 1286.

A.B. No. 2240, sec. 19 (revising C.C.P. § 690.6).

&4.B. No. 1602, sec., 1 and sec. 2, revising C.C.P. § 537

and adding a § 537.1.
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129

Supra, note 105.
N.Y., C.P.L.R. § &201.

7z Weinstein, Korn and Miller, Wew York Civil Practice

i 6201.13.
71 A.C.. 292, a2t 295 (1989).

See Rieseufeld, Creditors' Remedies and Debtors' Protection,

213 cases collected in 116 A.L.R. 270 (1938).

See City & County of San Francisco v. Market Street Ry. Co.,

5 C.A.2d 648, 213 P.2d 780 (1950).

Ponsonby v. Suburban Fruit Lands Co., 210 {zl. 229,

Pac. (1930).




§ 537

Yraft of Aweaded Sectiong 537 and 538

The plaintiff, at the time of issuing'the summons or at any time

afterward before judgnent may have the property of defendant other

than- earnings for persoval sexvices ¢ue and owing attached as security
for the satisfaction of any Judgment that may be recovered, unless the

defendant gives security to pay suchgjudgment, as in this chapter pro-

vided,
A writ of attachment may be issued;in any action for the recovery

of meney regardless of whether otherérelief is also sought if

a) the defendant is not residing in this State and

apart from the attachment not subject to the juris-

I N - N TS
ULCLALII OF LAE olali2;

b) the defendant under circumstanées which permit the

inference of his intent Eg_hinﬁer, delay or defraud

his creditors

(1) has removed or is about to remove property from
this State}

(2) has concealed or is about to conceal property;

(3) has transferred or is ab%ut to transfer property;
{4) has concealed himself wiﬁhin or absconded from
this State;
c) the action is présecuted by thé State of California or
any political subdivision ther%of for collection of taxes
owing to said State or pulitic#l subdivision or for the.col-

lection of any wmoneys due upon'any obligation or penalty

imposed by law;




3.

d) the action is prosecuted Ly the State of California, or
any political subdivision therdof for the recovery of funds
pursﬁant to Section 11680.5 of;the-Hcalth and Safety Code.
In such cases, funds on the defendant 's person at the time
of his arrest which are retainéd in official custody shall
also be subject to attachment;

e} the action is upon any liabiliay,ﬂexisting under the laws
of this Stake, of a spouse, reiétive oy kindred, for the
‘support, maintenance or carve or .necessaries furnished to

the other spouse.

" If an action against a non-residernt subject to the jurisdiction of

this State, is stayed or dismissed bj the Court pursuant to Section 410.30

~ of this Code the court may ordex that & writ of attachment be issued by

the elorl or desve suech writ if tharé is no clerk wirhont exintence of

the groundsspecified in subsection 26 of this section.

§ 538 (subsections 3-6 all new)

1‘

2I

A writ of attachment shall be issved by the clerk of the court or
the jusfice where there is no clerk ﬂfter a judge, justice or réferee
has ‘made an order that the writ bejissued_upun motion by the plaintiff;
The metion shall be accompanied bﬁ an affidavit by or on behalf of the
plaintiff, showing ‘

a) the facts specified in Sectiuﬁi537 as prerequisites for the

issuance of the writ;
b} the amount claimed as owed by the defendant above all legal
setoffs or counterclaims or if an attachment is sought for

only part thereocf, such partiai amount




¢) that the attachment is not scught and the action is not
prosecuted to hinder, delay or defraud any creditor of
the defendant;

d) rhat the affiant has no information and belief that the

claim for the enforcement of which the attachment is sought

has been discharped by a discharpe sranted to defendant under

the Hational Bankruptcy Act or that the prosecution of the

action has been staved in a proceeding under the National
T

"Bankrupt Act.

3. The judge, justice or referce may not issue an ordexr of attachkment
unless he is satisfied that plaintiff has shown
a) that the court from which the writ of attachment is sought
. has jurisdiction in the action aither apart from attachment
or on the bhasis of the attachmen?;
b} that one or more of the grounds bf attachment provided in
Section 537 exisr;
¢) that there is prima facie proof:to the effect
{1) that plaintiff has a valid cause of action;
(2) that defendant is indebteé to plaintiff over and
gbove 211 legal setoffs og countérclaims in the
amount for which the attadhment is sought and that
this amount excecds $209;.
(3) that the motion for attachment and the cause of action
are not prosecuted to hinder, delay or defraﬁd any
. creditor of defendant; an&
{4} that he has no information or belief that the claim is
discharged by a dischargejgrantgd in a proceeding under

the National Bankxuptcy Adt or that the action thereon is




5.

enjoined or stayed in a proceeding under the
National Bankruptey Act,
If the-attachment iz sought on a ground provided in sec. 537{2)(b)
and (e} the order of attachment mayzbe made only upon notice aud cppor-
tunity to be heard gi;@n to defendant.
The notice shall be served on defendait with a copy of the motion
for an order of attachment and a copy of the affidavit. The notice
shall specify
a).the title of the court in whiéh‘the action is pending;
b} the name of the parties to thé action;
c) that one of the parties, as n%med, has filed 2 motion
for -an oxder of attachment;
d) that a hearing is scheduled on the motion at‘the time
and place indicated:
e) that the defendant may appearéeither in persoun er by
attorney to show cause why th% writ of attﬁchment should
not be issued;
f} that in the absence of any su;h showing an order of attach-
ment as requested may be gran#ed.
1f the attachment is sought on afground provided in sec. 537(2){a) and (c)
the order shall state that a heariné on the order will be held at a time
and place specified in the order an@ that the order and the writ if issued
will be wacated if defendant shows that the order was made without sufficient
cause.
The party obtaining the order shéll show within ten days from its
issuance that a copy of the writ has been served on defendant or that all

reasonable efforts have been made to do so.




If the party féils to make such showing the orderland the writ if
issued shall be vacated for lack of sufficient cause.

After the motion for attachment and prier to the hearing and
determination thereon the judge, justice or referee may issue an
order cnjeining the defendant from transferring or otherwise dis-
posihg of his property or granting ahy other relief appropriate to
protect the creditor against frustration of the enforcemeat of his

claim.
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T7 OHIO COBE SUPPLEMENT §2715.01

§2713.2%
Discharge—by surtendes of defepdant:
O-Jurld: Bail §E5

§ 2713.29
Mution 1o vacste order of arrest; reduction of bail:
O-Jur2d: Bail §62

§ 2¥13.27

[The amendment in HB 1 (129 o 582 [745])), eff
1-10-61, changed the asterished section “2173.25”
to “3712.26.7]

Research Aids

Molipn 1o vacate order of amest; reduction of badl:
O-Jurad: Bail &2

§2713.28
Rescarch Aids
Jail fues:
O-Jurtd; Costs £59

§2713.42
Rescsrch Aids
Rucial, religious, mic, social, itical -
udnlw of proposﬁiﬁ?am:’ as pmpg: sl:?fl:ie:t OFTEBIL
quiry o gound of challenge oo voir dire i
civil case, 78 ALRZd 905,

§2713.43
Hesearch Afds
Ot ralimioge, peomomie, social, or political need
ndice of proposed n;i_:r:\; jfs proper suvzi:nt d:f i;;
q or ground ¢DES on a
d'frli?'c.nso. T2 ALR2A 905,

[ATTACHMENT]

§2715.01 Grownds of attachment, _

In & civil setion for the secovery of money, at
or after its commenceineat, the plantiff may have
an ztlachment against the property of the (ﬁfend-
snt upon any one of the followicg grounds:

(A) Excepting foreimu corporations which by
compliance with the law therefor are exempted
from attackment as such, that the defendant or
ane of several defendants is o foreign ecuporation;

(B} Thet the defendant is not a resident of this
tate;

(C} That the defendant has shsconded with the
intent to defraud his creditors;

(D} That the delendaut bhas left the county
of hit residence to evoid the service of 2
SUmMMOLS;

{E) That the defcudant so concenls himsel
that & summons cannot be served upon him;

{¥) That the deferdant js about to remove his
property, in whole or Eart, out of the jurisdiction
of the court, with the intent to defraud his
creditors;

{C} That the defendant is ahout to convert his
propesty, in whole or pert, into moncy, for the

pucpose of placing it beyond the reach of his
creditors; <

{I1) That the defendant has property or rights
in action, which he canceals;

(1) That the defeadunt has assigned, removed,
disposed of, or is aboul to dispos: of, Ms prop-
erty, in whele or part, with the inteut to defraud
his ereditors;

{F} That the defeodant has feaundulently or
critainally eontrocted the debt, or iucaiced the
oblipations for which suit is about to Lo or has
been brought;

{K) That the claim is for works ar Jabaos, or for
necessarics; '

{L} That the defendant bas not complied with
the provisions of sections 1308.01 to 1304.09, in-
clusive, of the Revised Code, relating to bulk
transfers. :

An attachment shall not be grante! on the
ground that the defendant is a forcign coporation
or not a resident of this state for any claim, other
than a déht or demand arising upon contract,
judgment, or deerce, or for causing damage to
property or death or personal injury by negligent
or wrongful act.

*HISTORY: 129 v 13 {178), g L. RN %.1.62.

Forms

Order on motion to discharge sltachment, Rich-
wrds MNo31-6; Tetition. No14%-1.
i;.\.‘#t:un.;i t'l:d.i
Nutuire of remcdy and parues;
O-Jur2d: Attachment §1 et sen

Attachment and gamishment of funds in hranch
bank or main office of bank laving branches, 12
ALR33 1038,

Gamishment of salary, wages, or commissions
where defendan! debior ig indebted to garnishes-
employer. 83 ALRM 595,

What constitules s frauduleotly contracted dein
or fraudulently incwrred lisbility or obligation
within purview of statote aathorizing attach-
weat on smely grounds. 39 ALR2dA 1265,

INDEX TO CASE NOTZS
Law review ariide, 7
Nonresidency as ground, 3, 4 .
Plncin;ﬂ hmzt beyoud reach of crediturs, pigof of fnten
01,
Spendibrift erum, protecds pot subject to atuchment, )
Threats to dispoze of property an grovnd, 2
Wit of attachment held void, when, 6

CASHE NOTES

L A provision in a trust insteument cresting
spendthrift trust is valid as against persons in whom
the spendthrift owes the duty of sopport and the
protecds of sech funds in the hands of the trastes
gre not subject to attechment: McoWilliams v
McWilliamas, 74 OLA 335 (CP).

"2 ILis not necessary tu show an overt 2ct ko sustain
an_order of attachment made on an affidavit that
defendont i3 about to remove or coneeal his property;
mroof of threats by debtur 1o dispose of his propeny
80 28 10 preveat the collection of the debt is sulliclent

Underlining indicates now matesial; o indicetes deistinn



§ 6201 CIVIL PRACTICE LAW AND RULES

ARTICLE 62
ATTACHMURT

References: Who may grant srder, 11 G-W2d § 75:9; construetion of Civil Practice
Law and Rules provisions relating o attachment, 11 C Wad § 76:5.

§ 6201. Grounds for attachment.

An order of attachment may be granied in any action, except a matri-
monial action, where the plaintiff has demanded and would be entitled,
in whole or In part, or in the alternative, 1o 3 money judgment against
onc or more defendants, when:

1. the defendant is a foreign corporation ar not a resident or demicil-
iary of the state; or '

2. the defendant resides or is domiciled in the state and cannot bc
personally served despite diligent efforts to do so; or

. 3. the defendant, with intent to defrand his creditors or to avcid the
-&.rvicc of suramons, has departed or is abnut to depart from the siate,
or kecps himself concealed therein; or

"4, the defendant, with intent to defraud his creditors, has amgncd
disnnsed of or sccreted property, or removed it from the state or is about
ie 43 any of theee acts;

5. the defendant, in an action UpoN & cuniract, exprest or implied, has
. been guilty of a fraud in contracting or incurring the lability; or

6. the action is based upon the wrongful receipt, conversion or re-
tention, or the aiding or abelting thercof, of any property held or owned
by any gowcmmcntal agency, including a mumcnp-ﬁ or public corporation,
or officer thereof; or

7. the cause of action is based on a judgment, decree or order of a court
of the United States or of any other court which is entitled to {ull {aith
and credit in this state, or on a judgment which qualifies for recognition
under the provisions of article 53; or

B. there is 2 cause of action to recover damages for the conversion of
personal property, or for fraud or deceit.

Ig:stgry Am, L 1870, ch 980, eff Sept 1, adding sub 7 and renumbering former sub 7
to

References: 11 C-W3d £§ 76:16-76:32; by and against whom attachment nbtamahle
i1 C-W2d §§ 76:7-76:12; actions in which attachment available, 11 C-W2d §§ 76:1
76:15; statemcat of grourtd of contract liability fraudulently incurred, 11 C-WE&
§ 76:64; attachment in aclion fur foreclosure of mortgage, 15 C-AV2d § 92:183; pro-
vistonal resnedies in actions involving State, 21 C-W2d § 196:59.

CASE NOTES
New notes added: well as a securily purpose. Zeiberg
Joinder, 7 16.1. . g.ub;ggmcs, Inc. 43 Misc 2d 134, 250 NYS

A IN GENERAL § 2. Jurisdictionzl requirements.

¥ L. Generally, Where trust property suhject to atiach- .

Attachment serves a jurisdictional as  ment under subd 1 of CPLR § 6201 is sit-
52 [13 NY Civ Prac Supp]



Rule 1285 RULES OF CIVIL PROCEDURE

FRAUDULENT DEBTOR'S ATTACHMENT

Ruiel 1285. Counlormity to Foreign Attachmzent

Excopt ag otherwise provided in this chapter, the procedure
in an aclicn commenced by a writ of fraudaient debtor’s atiach-
ment shall be in aceordance with the rules relating to foreign at-
tachiment., Adopted April 12, 1954, Eff. Oct. 1, 1954,

Rule 1286. Seope

A fraudulent delrtor's allachment may be issued to attach poe-
sonal property of the defendant within the Corrmonwealth and
np* exemnl from cxecution, upon any cause of action at law or
n equity in which the relief sought includes a judgment or decree
for the paymen of money, when the defendant with intent {o de-
fraud the plaint (F

(1) har removed or is about to remove property from
the jurisdis tion of the court;

(2) has concealed or is about to conceal property;
(2} has tr

- L I a4 K - '..l‘
nsferred or io shoul fo trumsfer properly; o

(4} has concealed himself within, absconded, or abseni-
- ed himself from the Commuenwealth.
Adopted April 12, 1954, EfY. Oct. 1, 1954,

Nofe: Fraudulent debtors attachment as distinguished from for-
eign atiachment §s not applicable {o resl wroperty. The remedics
available under fhe Trandelent Converance Ant of May 21, 1821,
P.L 1015 30 P.8. §§ 357, 260 In ropard to both real apd personsl prop~
erty are not suspended or affected by these rules.

Rule 1287. Commencemens
{a) A fraudulent debtor's attachment shall be commenced by
filing with the prothonotary
{1} a praecipe for a writ, which shall direet the sheriff to
attach such specific items of personal property of the de-
fendant as are set forth in the praecipe, and all other per-
sonal property of the defendant,

(2) a bond or, in Yeu thercof, security in the form of
legal tender as hereinafter provided, and

{3} a complaint.
104 .



