
10/1/n 

First Supplement to Memorandum 71-69 

Subject: Study 39.30 - Attachment. Garnishment, Execution (Employees' Eamill8s 
Protection Law) 

Attached to this memorandum are two exhibits containing comments relating 

to the wage gernishment recommendation. Exhibit II is a letter from Mr. Dahl, 

summarizing the general reaction of the creditors whom he represents. The 

letter is self-explanatory, and you will note that he has promised us more 

detailed comments at the October meeting. Exhibit I contains the personal 

Observations of Mr. Ferdinand Fernandez. Mr. Fernandez has just become the 

chairman of the State Bar Ad Hoc Committee on Attachments and has ~viously 

A~d meet.inga cd the- Commission as a representative of the committee. 

While we emphasize that Mr. Fel'll8IllW,z' comments are his own personal ones 

and are not intended to reflect the views of his committee {which has not 

yet reviewed the recommendation), the staff believes that the comments reflect 

a very careful and thoughtful analysis, and we felt that they should be brought 

to the attention of the Commission at the earliest possible time. The re-

mainder of this memorandum is devoted to a section by section analysis of 

and response to Mr. Fernandez' comments. 

Section 690.5-1{2(b). We agree with Mr. Fernandez and suggest that sub

division (b) be amended to read: 

(b) All earnings of the debtor which are due or owing to him are 
exempt from levy of attachment and execution without filing a claim 
for exemption as provided in Section 690.50 and are subject to levy 
only by means of an earnings withholding order in the manner and to 
the extent provided in Chapter 2.5 (commencing with Section 723.10). 

Section 690.5-1{2(e). Mr. Fernandez correctly points out that this sub-

division, read literally, protects all earnill8s for an indefinite period of 

time and in an indefinite amount. The staff believes that this section should 

and was intended only to protect current earnings. We suggest that sub-

division (e) be amended to read: 
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(e) The earnings of the debtor for the pay period immediately 
preceding the levy which have been paid to him and are retained in 
the form in which paid or as cash are subject to levy of execution 
only in an amount not to exceed the maximum amount of such earnings 
that could be withheld by his employer under Section 723.50 less any 
amounts withheld from such earnings by the debtor's employer pursuant 
to any earnings withholding order. 

Implicit in subdivision (e) as rephrased is the fact that a debtor's 

earnings from any other pay period are not exempt from levy of execution. 

Does the Commission believe that this point needs to be further clarified? 

Section 690.6. Mr. Fernandez here notes that we have not attempted to 

deal in a comprehensive manner with the "earnings" of a self-employed person. 

Subdivision (d), however, permits such a person to protect earnings essential 

for support,and the bank account exemption (Section 690.7-1/2), of course, 

makes no distinction between a debtor-depositor who is an employee and one who 

is self-employed. The Commission decided previously not to tackle generally 

at this time the problems of the self-employed, and we believe that this de-

cision was proper. 

Sections 690.7 and 690.7-1/2. Mr. Fernandez' comments regarding a husband 

and wife are self-explanatory. Do you wish to ·reverse your prior policy de-

cision? 

With regard to tax orders, subdivisions (g) of Sections 690.7 and 690.7-1/2 

and subdivision (f) of Section 723.31 deny a debtor the right to claim as exempt 

from a tax order even amounts essential for his support. The staff agrees that 

this denial constitutes rather arbitrary and unjust SOCial policy; it reflects, 

however, a compromise reached with the state taxing authorities--a compromise 

which we do.not think should be changed at least at this time. 

Section 723.22. The staff believes that Section 723.22 should use the 

term "service" in order to insure that the withholding order is in fact "served. rr 

Subdivision (e) does make clear, however, that the operative point in time is 

the date of receipt. 
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Section 723.24. One dollar is obviously not compensation in the sense 

of indemnification, but rather an arbitrary figure adopted from Civil Code 

Section 4701. 

Section 723.25. The staff believes that payment directly to the creditor 

is a distinct advantage--it avoids multiple handling and the consequent 

burden on the courts or other public officials. The de~ed holding period 

is designed for the benefit of the employer. Whether or not he will take 

advantage of the delay, we, of course, do not know. 

Section 723.29. The staff believes that Section 723.29 does afford 

protection to the employer in the situation Mr. Fernandez describes. We 

do, however, suggest that the substance of the following be added to the 

Comment to this section: 

This section also makes clear that, where an employer complies 
with a prior order, he is not liable for failing to comply with a 
subsequent valid order, even though the prior order is in fact invalid. 

Section 723.31. We do not agree with the criticism of the introductory 

clause of subdivision (f); however, for the sake of clarity, we suggest that 

this clause be rephrased as follows: 

(f) The following special provisions apply to a withholding 
order for taxes: 

We also suggest that the next to last sentence of paragraph (1) of 

subaivision (f) be revised to read: 

No fee shall be charged for filing such application. 

With respect to the favored treatment of tax orders, we again note that 

this simply reflects a compromise with the taxing agencies and does at least 

represent a significant improvement over existing law. 
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Section 723.50. As to the issue of "0" exemptions, we believe that, 

for the purposes of this section, everyone should be treated as claiming 

one exemption. A claim of "0" exemptions seems to us to be generally more 

in the nature of a voluntary deduction rather than an amount "required by 

law to be withheld." Moreover, we do not wish to increase the deductions 

beyond their present levels--the creditor gets little enough as is •. 

This section does permit the state administrator to make tables which 

reflect the fact that social security taxes are deducted.~only from the 

first $7,800 of gross annual earnings. We are not sure, however, that this 

will prove to be feasible. Hence, wage earners in the higher brackets may 

indeed have this advantage that is not accorded to them under the federal 

"disposable earnings" concept. This is simply one of the disadvantages of 

the basic approach of having fixed deductions. We believe, however, that 

the convenience to the employer of using a table outweighs these disadvantages. 

The statute does not authorize the state administrator to make additional 

deductions. If these are necessary, the statute must be amended. Hgwever, 

we did not want to place the state administrator in the position vis-a-vis 

the federal administrator of being able to make substantive changes in the 

statute. Nor do we anticipate that such changes will be required. 

The last paragraph of the Comment to Section 723.50 is in error. It 

should read as follows: 

Where an earnings withholding order for support is in effect, the 
amount withheld pursuant to such order is deducted from the earnings 
of the employee before computing the amount to be withheld pursuant to 
any other order. See Sections 723.30 and 723.31 and Comments thereto. 
Suppose, for example, that an employee's earnings are $150 and a with
holding order for support is in effect which requires $40 to be withheld. 
In determining the maximum amount which may be withheld pursuant to 
another earnings withholding order, the debtor is treated as having $110 
of earnings. The employer would refer to the appropriate withholding 
table (see Section 723.50(e» and determine how much is to be withheld 

-4-



, 

on $110 earnings and withhold that amount under the ordinary withholding or
de~. See Recommendation Relating to Attachment, Garnishment, and Exemp
tions From Execution: Employees' Earnin s Protection Law, 10 Cal. L. Re-
vision Comm n Reports 701, n.32 1971. 

Section 723.101. The staff believes that the phrase "postage prepaid" 

should remain at the end of the sentence. The remainder of the criticism 

of this section we oppose in principle. 

Section 723.102. This section was amended at the last meeting to require 

all ordinary earnings withholding orders to emanate from the court which ren-

dered the judgment PQrsQant to which the order is sought. This change would 

seem to make Mr. Fernandez' comments inapplicable. 

Section 723.103. The Commission has previoQsly decided not to . do the 

very thing sQggested here. 

Section 723.105. The staff believes that retroactive modification WQQld 

be unduly confQsing. The court in making prospective modification can take 

into accOQDt what has previously been done. 

The staff recommends that the Commission adopt the rephrasing of sub-

division (f) sQggested by Mr. Fernandez. Subdivision (f) WOQld then read in 

part as follows: 

(f) I~prior to the receipt of notice of termination, an employer 
has withheld and paid over. 

Mr. Fernandez has also noted a clear error in the last sentence of the 

second paragraph of the Comment to this section, and the staff has corrected 

this mistake. 

Section 723.106. SQbdivision (a) is accQrately phrased as it now reads; 

if, however, the Commission believes a change is desirable, the staff sQggests 

the following revision: 

(a) As Qsed in this section, earnings means compensation (whether 
denominated as wages, salary, commission, booQs, tips, or otherwise) for 
personal services performed by an employee, whether received from the 
employer or from other persons. 
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The staff agrees that paragraph (1) of subdivision (c) should be clarified 

as suggested by Mr. Fernandez. This paragraph should read as follows: 

(l) The amount of earnings payable to the judgment debtor by the 
employer after deducting all amounts required to be withheld by law or 
by any contract which is not revocable by the employee or at his instance. 

Sections 723.121-723.127. The staff believes that the phrase "In addi-

tion to other matters required by the Judicial Council" is unnecessary in 

all these sections. We recommend that it be deleted from Section 723.123, 

rather than added elsewhere. 

Paragraph (3) of subdi vis i-..ln (b) of Section 723.127 should be revised as 

follows: 

(3) Whether the employer is presently required to comply with a 
prior earnings withholding order and, if so, the name of the judgment 
creditor who served the prior order, the court which issued such order,. 
the date it was issued, and the expiration date of such order. 

Sections 723.150-723.159. We do believe a state administrator and the 

enforcement powers provided him are necessary and desirable. We do not want 

to specify the scope of review provided in Section 723.156. 

Section 723.162. We do not believe any modification is necessary. 

Labor Code Section 300. We have retained the substance of subdivision 

(e) of present Section 300 in the renumbered paragraph (5) of subdivision (b). 

Subdivision (e) permits the statement to be attached to ~ included in the 

assignment. The staff believes this is adequate notice, and we see no reason 

to change existing law in this regard. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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TENTATIVE RECOMMENDATION RELATING TO ATTACHMENT, GI\RNISHMENT AND 

~XECUTION, Employees' r.arnin~ Protection ~ (August 1971) 

SECTION 

690.5-1/2 (b) 

690.5-1/2 (e) 

COMMBNTS 

I believe that this section would be somewhat 

clarified if instead of saying· "and are subject 

to levy only in the manner and too the extent 

odd loOt °d prov~ e ••• 1 sa~ : "and are only subject to 

levy ~ means of an earnings ~ithholding order in 

t.he wanner and to the extent provided •••• " 

'fhin s,..,ction, whi le tho social purpose is vCllid, 

appears to erect 1l whole new type ofoproperty, 

which will not be subject to levy. While the 

commission see~~ to he aiming at the situation 

of a poor iudgment debtor who only keeps the 

paycheck for one week in his hands, if that 

much, it should b.e noted that it would even apply to 

a man earning $50,000.00 a year if he were willing ~o 

keep a substantial amount of his funds in the form of 

cash. [In that regard, our office has seen instances 

where debtors kept large amounts of cash in safe deposio 

boxes for obvious reasons.] As I read this section 

if an individual who made substantial earnings had 

managed to set aside large amounts of cash that cash 



r 

690.6 

could not be -touched, even by a support or tax orde~, 

since a support or tax-order is "any earninqs 

wi thhold ing order." Also, whi le it may .<;eem somewh.t 

whimsical, consider the case of an individual who 

is not now ewployed. In that case I take it the 

individual would have no pay period immediately , 
precedin~ the levy, so no part of the cash in 

his possession could be taken. In addition, 

it might be worth considering whether these "waqes fl 

can pass to the spouse (or others) at death of the 

employee and still remain unique property of this 

kind. In short, I think this might be too sub

stantial a loophole, and. perhaps some sort of exclusion 

like "except to the extent that such earnings 

exceed ___________ times the earnings in such pay 

period," could be inserted. 

Here, as the Commission has indicated, it is at 

least middling strange that a small, or large, 

businessman working for himself cannot protect 

earnings for his personal services from attachment 

t~the same extent that a "employee" can do so. 

Of course, the business man can acquire all of 

these benefits by simply incorporating his business, 

at which point he becomes an employee, rather than 



:f 

690.7(a) 

a partner or solp. proprietor. In all events it 

does not_appear that the individual can obtain the 

benefits of 690.5-l/2(e). Perhaps it should at 

least be made clear that such individuals can 

retain earnin~s which have already been paid to them 

upon making a proper motion to the court. 

"I do not agree that a husband and wife should be 

treated as one individual for purposes of the 

exemption. I really don't see why two individuals 

should be stripped of one set of exemptions simply 

because they choose to get married. That seems like 

relatively peculiar social policy. Moreover, 

although it might be sai.d "Well marrigae is like a 

~artnership,· it should be noted that if two people 

go into partnership they acquire an extra set of"" 

exemptions, rather than losing" one set. 

It does not seem appropriate to strip a debtor 

Gf "amounts essential for the support of him 

, 

or his family," simply for the purpose of satisfyin1 

a state tax order. If one of the major purposes of 

the new exemption law is to try to inject a little 

humanity into debt collection, perhaps the state 

s~ould be the most humane of all to its citizens. 

Same comment to this section as to 690.7. In 

addition, and particularly considering the small'· 



723.22 and 

723.23 

723 •. 24 

723.25 (a) 

723.29 

amount of the exemption, one could well afford 

to apply it to businesses as well as individuals, 

except subsection (<'I) could ;,e omitted in the 

case of businesses. In addition, the reason for 

lowering the-exemption to $500.00 .(an amount 

considerably lower than current California exemptions) 

is not apparent. - . 
Perhaps it would be better to talk in terms of 

"receipt" in both of these sections, rather than 

referring to service thoughout most of 723.22. 

Is $1.00 enough compensation for what employer has 

to do? 

Will payment directly to creditor give rise to a 

multiplicity of disputes? Also, fifteen days to 

~it the funds may be too long, particularly when 

you consider that the amount withheld will be 

precisely determined on the day that the employee's 

checK is issued. Also, the time holding period is 

somewhat exacerbated by the provisions that will permit 

an employer to hold funds for up to five weeks in c~rt~' 

circumstances. Perhaps this is for the purpose of givin , 
the employer some benefit from the whole thing since 

he will have the use of the money for that period Of 

time. 

Not~ithstanding what appears in the "comment" to thts 

section, I do not really see how an order can "purport 

to be ••• served" in accordance with the provisions of 



723.31 (f) (1) 

the onapter during the ten day moratorium period. It 

strikes me that the employer, after a statute expre~sly 

applying to this particular situation, will be 

expected to know the date the prior order expired and 

whether the new document comes in within ten days Of 
that date. 

It. strikes me that the introductory part of sub

section (f) eliminates all of the other provisions Of 

section 723.31 since they are provisions of this chapte: 
< 

I would suggest that it read instead "Notwithstandi~g 

any other provisions of any other section of this 

chapter. " 

Political necessities might dictate the provisions 

of (1). However, perhaps there is no reason for the 

state being treated as a preferred creditor of this 

type. An individual who fails to pay his debt to 
. , 

the state may not be any more "evil" than an 

individual who has failed to pay his debt to 

honest business creditors. This is particularly true 

when the section provides, in effect, that the state 

can take funds that are essential for the support of 

the debtor's family simply for the purpose of 

satisfying this tax debt. The state might well 

have all of the protection that it is really 
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723.31(f) (2) 

723.50 (a) 

enti tIed to if it Io.'''re simply made the most favore4 

creditor (aside from support) and if all other 

percentage limitations applied to it. Of course, 

there is a tendency to t.reat many state tax 

debts in a special manner and that the Consumer 

Credit Protection Act allows special treatment. 

The section states "No fee shall be charged for 

such application." I believe that is somewhat 

ambiguous. I think it might be more clear if it 

said "'<'he court shall not charge any fee for filine;{ 

such application," at least if that is what is 

intended. 

Same comments as above ~egarding the amount the 

state can take. 

Parts (1) and (4) of this section refer to tax 

exemptions that,would be allowed to a "single person , 

who claims one exemption." In that regard it should 

De noted that it is possible for individuals to claim 

"0" exemptions for tax withholding purposes. Since 

our table of benefits is somewhat more generous than 

'the federal benefits, in any event, the difference 

might not be important. Nevertheless, it is worth 



notina that nection IGh03 of the Field Operations 

Handbook of the Federal Department of Labor has the 

following rat1-)er interesting provisions: "In the 

case of employees who do not claim th~ number of income 

tax exemptions to which they are entitled, I-Jage-Hour 

will accept the amounts of withholding tax actually 

withheld as shown on the payroll without regard to the 

number of exemptions to which the employee is entit~ed." 

If "\~ill accept" in this section means that I-age and 

Hour considers that to be an amount required by law 

to be withheld, then our use of a single person 

claiming one exemption might actually be less bene

ficial than what the law provides. Therefore, perhqps 

the statute should be changed to refer to a single 

person who claims zero exemptions. 

~ile the approach taken in the draft of section 

723.50 is quite beneficial to people in the lower 

earning brackets, it is also beneficial to 

people in higher earning brackets. The formula 

addition that is made in all brackets, with 

the exception of the lowest, is one-fourth of whatever 

thirty times the federal minimum hourly \~age happens 

to be. I am not confident that it is worthwhile to 

give an individual earning $600.00 per week an 



723.50 (Law 

R"N J. s J. on 

Commission 

Comments) 

additional $624.00 of exemption. Moreover, if parts 

(2) and (3) are to be interpreted to mean that the 

salary payment I,'ill he treated as if social security 

taxes and state disability insurance taxes have bpen 

removed from the check whether they have or-not, ~his 

_could have the effect of giving a person earning 

$600.00 per week an additional $1,400.00 of exemPtion 

over the year. [I have used the figures on page 12 oj 

the report.] I cannot tell if section 723.50 Cd) 

is intended to cover this problem by permitting the 

state administrator to put out charts that wOuld, in 

effect, not deduct social security in instances wnere 

it is not being deducted by the employer. If so, the 

force of the above comments regarding social security 

and state disability would not apply here. 

On page 86 of the proposal the follow-ing appears: 

"To alleviate these problems, section 723.50 •.• 

directs the state administrator to fix such 

specific deductions." So far as I can tell the 

section does not direct the state administrator to 

fix specific deductions for anything but the 

specific items listed in 723.50(a). This brings 

up one general co~~ent that I had regarding this 

statute. That is, I I.;onder if it would not be 
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wise to put in some Kind of a general provision 

that ,,",ould, indeed, allow the state ililministrator 

to establish additional deductions hy appropriate 

rule making in the event that the federal government 

decides that other amounts are required to be 

wi thheld by la\". For example, despi te the 

Department of Labor's pUblication of October 1970, 

certain deductions roay be required to be ,vithheld 

by law under the state retirement system. Moreover, 

in the event that city withholding tax became possible 

those amounts would also become involved. A 

general provision mioht prevent the need for constant 

revision of this section. ?he last paragraph of 

the comment, which appears on page 87, contains 

statements that point up a difficulty either with the 

comment itself or with section 723.30. Section 

723.30(b) (4) states that the amount to be withheld 

under another order shall be hased upon the "earnings 

of the employee remaining after the amount withheld 

. pursuant to the withholding order for support has first 

been deducted." The Law Revision Commission comment 

indicates, in effect, that the amount to be withheld 

will be based upon the "non-exempt earnings" of the 

employee after the amount of the support order has been 



723.10l(a) 

723.102 (b) 

deducted from tno.c:e "non-exempt earnings." These two 

st3ndards can h3vo diffnront results. Por example, assumE 

an employee' s we'~kly oilrnings 3re $200.00 per week 

and the support order is $30.00. Under section 

723.30 the amount the creditor would get would 

be determined as follows: $30.00 would be deducted 

from $200.00 to get $170.00, and then looking at the 

table on page 12 of the report we would find that the 

judgment creditor gets $20.00. Under the terms of the 

comment, however, you \.;ould first look at the table 

to see that the employee's disposable earnings were 

$149.94. His non-exempt earnings would therefore be 

$101.94. You would then deduct the support order to 

arrive at the fi~ure of $71.94, and the creditor wou14 be 

able to take $1.7.98. Thus, it seems that section 723.30 

should either be revised to have the effect of the 

comment on page 87, or the comment on page 87 should 

be revised. 

The words "postage prepaid" should come before the 

words "first class mail." Also, this mail procedure 

might be very conducive of disputes and litiqation. 

Perhaps, at the very least, registered and certified 

mail should be required. 

The last line of this section uses the word "city." 
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723.102 (c.) 

723.103 

723.105(d) 

723.105(e) 

I believe it would be more standard to use the word 

"place." See, for example CCP Sections 717.1, 

2019 (a) (1), and 2019 (a) (4) . 

If there are no counties that have a dimension of 

150 miles, then no particular comment to this 

section. llowever, if there are counties that have 

that long a dimension, it seems to me that (c) should 

require that the application be made to a court of 

record within 150 miles of the place of residence 

of the judgment debtor. 

I believe it would be most satisfactory to insert 

a requirement that the debtor be sent a copy of 

the form prescribed in section 723.123 and a copy 

,of the form prescribed in section 723.124 at the 

time that he is served with the application. 

Shouldn't the court he ·able to order retroactive 

modification also? 

I would only note that the comment on page 96 of the 

Law Revision Commission material indicates that the 

judgment creditor may not apply for issuance of an 

earnings withholding order for "125 days following 

the judicial termination of a prior order," whereas 

the section itself says "125 days following the date of 

the earnings withholding order." I take it the date 

of the order is the date it was issued, as opposed 

to the date it was terminated. 



• 

723.105(f) 

723.106 (al 

723.106 (0) (1) 

This section \01Ould be somewhat clarified if it were 

amended to read " If p'ri()..£ to th~ recC'ipt of !,otice 

of termination an employer has withheld and paid 

over amount's pursuant to an .... " this would also 

be consistent with section 723.22(d), which suggests 

that there can be employer liability after notice. 

Mor€over, it seems that the section should reflect the 

right of the judgment debtor to recover amounts which 

have been withheld pursuant to an order that has been 

ffmodi fied ... 

In order to keep the definition of :'earnings" used in 

this section somewhat parallel to the definitions 

used in the rest of the chapter, this section might 

more appropriately read as follows: "As used in 

this section earnings means compensation payable 

to an employee for personal services performed by 

;;uch employee whether denominated wages, salary, 

commission, bonuses, tips or otherwise and whether 

received from the employer or from other persons." 

The language "earnings otherwise payable by that 

employer," needs some further clarification. 

For example, are earnings which are being checked off 

under a voluntary agreement with the employee earni~gs 

otherwise payable. Perhaps such language as "the 

amount of earnings payable to the employee by the 
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723.121 and 

723.122 

723.126 

723.127 (a) 

723.l27(b) (3) 

723.150 

employer after deducting all amounts required to be 

withheld by law or by any contract which is not 

revokable by the employee or at his instance.' 

Perhaps these sections should also include the phrasE 

"In addition to other matters required by the 

Judicial Council," just as section 723.123 does. 

In addition, section 723.l22(b) might well be 

clarified so that the creditor does not have to 

state the exact amount allowed by law to be with-

held from the particular debtor. Perhaps it could 

read: "the maximum amount qenerally allowed by 

law to be withheld pursuant to section 723.50. 

Since the comment indicates that the information 

listed in section 723.125 will be necessary in 

this sort of withholding order, perhaps it would 

be more clear to state the judicial council shall 

prescribe the form and contents of withholding orders 

for taxes or for support, 'which shall include, but 

not be limited to, the information required in. 

section 723.125. 

Should this, too, have the judicial council language 

which is set forth in 723.l23? 

Perhaps it would be well to have the employer also 

indicate the case number on his return. 

Is a State Administrator really needed? :;.f so 
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723.152. 

723.153 

723.154 

723.155 

723.156 

723.157 

723.158 

723.159 

723.156(b) 

723.l62(c) 

should his function be limited to table prepara

tion? To liaison? 

Does ~dministrator need this power? 

These powers are required to obtain "exemption" 

from the federal administrative bureaucracy. 

But what is the real advantage of this, since 

state law and ruler must meet federal standards 

anyway, especially if the State Administrator 

does not have powers mentioned in my comment to 

Section 723.50, supra. Does this simply shift 

federal administrative expense to the state? 

Is it necessary to give a State Administrator 

these powers and, in effect, set up a new agency 

to enforce this one area of legal problems? 

These functions do not seem to be required under 

federal laws and regulations. 

To avoid questions at the time of judicial review, 

it might be a good idea to set forth the scope ~f 

judicial review in this section. That is, indicate 

whether the "independent judgment test" or the 

"substantial evidence test" should apply. See, for 

example, chapter 5 of the C.B.B. book, "California 

Administrative Mandamus". 

Should this be modified to indicate that what is 

being referred to is fees charged by the clerk at 
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Labor Code 
00 

Sl.9'9(e) 

. , 

the time of filing, and not other fees, such as 

attorneys' fees. 

'I'his is one of the most critical parts of 

the assignment form from the standpoint of the 

debtor, and a requirement of a valid assignment 

.ought to.be that this statement appears in the 

assignment form itself • 
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September 29. 1971 

John H. DeMoully. Esq. 
Executive Secretary 
california Law Revision Commission 
Scbeol of Law 
Stanford University 
Stanford. california 94305 

Re: proposed Barning! Protection Law 

Dear John: 

Early this month we prepar.d a summary of the August 
tentative recommendations of th. proposed Earnings Protec
tion Law and caused this summa~ to be sent to approximately 
375 members of the california A!sociation of Collectors. 
A copy of this summary sent to 'them' is enclosed. 

We solicited their cOlllll\ent~ as well as those of their 
clients and attorneys on the vaJ['ious proposed provisions 
of the act. 

Te date we have received 28 letters in reply and I will 
bring these letters with me to the October 9th meeting.where 
they will be available for the EtXamination of you and the 
Commissioners. However, we havE! computed a "box score" as 
to these replies and advise as :¢ollows:. . 

A. 16 letters or 57% of the replies adamantly oppose 
the extension of an exemption t:q include the debtor's check
ing account to the extent of $5QO or any other sum although 
some feel su~h an exemption wou~d be appropriate if it were 
limited. to the net amount of his paycheck deposited in any 
normal pay period. 

B. 10 replies or 36% feel that the amount to be with
held should be the same as that prescribed by the Federal 
Cons\DIler Credit Protection ACt1 'that a more restrictive 
withholding table fOr California places CalifOrnia creditors 
at a disadvantage and that the Federal formula leaves little 
enough for creditors. 
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.c. 8 replies or 29% feel that with this new structure 
giving additional benefits to the debtor, provision for full 
exemption of his earnings upon a showing of necessity should 
be deleted. 

Other comments throughout these letters ranged the gamut 
but not with significant repetition as do the above points 
mentioned. On balance, most of the replies are favorable as 
to the over-all approach and prOCedure contemplated by the 
proposed Earnings Protection Act. 

I look forward to seeing you on October 9th. 

LSD:ml 

Enclosure 
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H!:: CIILI!tR«A I.r1\!i RBVISICl5 .lWImr.s nnonrl'l~ N:r 

SFP 141971 

After nany nmths of study an.l p.lblic rneet.ings at which CAe was :r:eptesented by 
c:nmsel and mentlers, the california Law FevisiOll <l:JIrti.ssion has finally o::rtpleted its 
Eamims P:I:CJI:ection Act: in -tentatively" final £om. It has .invited am, in fact, 
has solicited caMeilts, both favorable am unf~e, to the l\ct in its pr:; ent . 
-tentative- final !om. Because of the net ~ of earnings prooedllr>e cx:JIlt:erDop 

plate! by the fCOfOStid Act, wa believe that eacJ!i mstLer of the Association, as well 
as his clients and atto:r:neys, should CXili.e.lt, ~ or oon, on the pertinent JXOVisi.oNI 
of the Act:. Ole DUSt have ~ caaiEntos in hanino later: than !lePte'nber 23 so that 
we can present thEm in the nost effective l!IalIOet to the OiiiIiissiOil bE!fOi'e their 
iIMc1line of Septeaber 27. In that the Act: is ~ 134 pages lorq, we will briefly 
SI:IIIIIarize the provisi<XlS haviD:r the greatest i.~ upon the collect:ion irdustry. 

(1) Exclusiveness of f;1a~ Ga:r:r\iSme.nt. ~: 
'lbe fCoo«hr>e set fbith the EiiXri1li<IS ~on Act:.1«JUld be the exclusive 

neans of reachi.r¥J a j~ debtor's ea:r:ninqs E!xcept in the case of a withOOlding 
order far !I1pport; or taloes. 

(2) PI:OCsfureca!in C!.?ta.iJ'Iinq am the Cf~ of an ~'!ithOOld.im orderl 
In ardertO an ea.rninqs 1.rithh5ld 6@ei, J ~ cre:Iitor 0CJ!Ia 

pletes a fon1 ar¢.ication described by the l\ct and pi:epar;e:l by the Jb::llcial Council. 
'!be infornBtion requirsi in the appl ication is ~y the same infor!Dat.ial 

. ~ in the affidavit that was filOO when ~ a writ of attacbnent. At 
the time the application is made for the withOOJ.dlnq ortler, the judq:nent cre:1itar 
nust mail. to the ju;Jqment debtor a CXlpy of the apPlication and a fam entitle:1 
"t~ of Withhold.izq Qr:der". 'J.be fact that ~ d:x:uItents have been :nailed to 
the judgllllllt debtor I!USt be notal on the jI.ldrJ:nent crEditar's arol:ication. 

(a) 
~ the withholdinq o:r:der~ the 

fee for order has been set at $2.00. the juc1gnent crEditor mat 
<i*ain an abstract of julgnent at a fee of $2.00· in the Justice 0XIrt: an:l $4.00 in 
the ttmicipal an:l SUperior (bJrts. No other fees can be charged. . 
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(c) Period of TiMe Covcrru by the '"ithholJ~ 0::1ler, 
The withl'oldinJ oder is in effect a conti.rullm evy. 'ffiC effectiveness of 

the order oor:trences five days after receipt by the ennl.oyer an:1 continues for 120 
days unless t:el:minate:i by tre jl.tdqIl'..ant crai;_tor, by the 0JUrt issuinJ it, or by 
pa.~ in full of tl':e a'lOUl1t specified in the Abstract of JU:i1!!lfmt. "1hile the 
withlx?ldinJ order is in effect, 00 subs~Uy reccivai withln1dinJ orler can be . 
honored by the employer; l'lI::1.leveI:, he r.ust !lake ~ retum to that jOOgr.ent creditcr 
ootiD} the fac,t that there has been a pr:.ar issual an:.l recci.ve:t wit:hinl.din;J CEder. 

(d) Return to the JUd~Creditor: 
The employer rust lliiIke a wi in] at too end of each my perio1 of the 

jOO'}1lent debtor an:.l transnit this withln1dim to the ju:lq'1lE!llt creditor 00 later than 
15 days fratt the en! of that pay pericx1. The-employer r:a.y withll:lllJ an additional . 
$1.00 fran the Employee's pay check each time a withholdi.nq is made as a fee for . 
his services. 

(e) J\rtcunt Nithhel.d: 
We have atEiClle1 a Chait pre!BUrl by the ConMission that illustrates the anvuut 

that will be withheld in relation to the arployee's weekly inocrne. You will note 
that the am::lUnt available for juigrrent creditoJi' is consjdp-r ... bly less t:han that !lOW' 
available under the Federal ConsuJier Credit; l'.I:I:itsct:ion 1\ct.. f/OWever, the costs of 
peraxl4l service are eliminated. 

(f) Ml ~~Debtor: 
The Act does aJi~ to apply for a full exsnptia\ of his in::orte. 

lbIeIIe.r. the larquaqe of the 1Ic:t and OCl1lmellts ful.l.owiDJ it arPlasize that his 
er:eilption shall not be allowe:l unless all the debtor's inccme is absolutely neces
sary for the support of himself or his family. 

(g) Debtor Has several Souroes of ~: 
If the j~ debtOi' has Several scnm::esoincane, the Act allows the judg

ment creditor to request a OOaring to secure an a:der recpirinq the enplO!"!J!' ~ 
is withOOl.dinq pxrsuant to the withhol:li.n:J ~ tn with1x>H ard pay over a qreater 
arrount to reflect. the debtor's aHitional inca1e. 

(~ ~~~~~~~~~~~~ 'Dle J\Ct pi: a or.ier 
on the 8aIIe enpl.oyer re]ardirq the 8aIIe debtor until 10 days have elapse:l 
fr:om the expiration of the pt"evious order. 'D1e' p1t'POSe of this provision is to 
give an QptX)rtunity of levy'..nq with a wit:hfX)].c],in:J otder toaoother j\ldrnent cre:1itor. 

(3) Execution on Bank J\c;counts: . 
It is the &r.mission's teelinJ that bank detx)sits often contain ~1ageS of joog

mant debtor an:1 therefore an ex.:!!lpl:.ion sbJuld bi! available for one's bank account. 
They have proposed legislation that would exe:Ipt a $500.00 a'l':JLegate anount from 
execution on one' s bank account. ~blever, this. e.'C8!Ipti.on IOJld not be accorde:i 
autonatical.ly, but can be obtainal only up;m apPlication by the jlXlg::'ent debtor an:1 
after !XOOf that he does oot possess de!;osits in excess of $500.00 taJcinq into cxm
sideration all chec:kin:J an:1 savings ao:::ounts in both the clebtor an:1 his spouse's 
name. 

As earlier requeste:l, all camtents, of ~, ~ clients aIXi attorneys sOOuld· ,C be mailed sc> as to arrive no later than Septeriler 23, 1971 to~ 

DtIHL, !iEE':iER, STARK, MAImS & JNf!S 
Attn: WRm~ S. tWfL 
1.425 Plaza 'l\:Iwers 
555 Clpitol M:lll 
~'"nto, ~ 95814 
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NO'l!:: This is a tentative recOIIIIIleDdation and is ooiDS distributed so tbst 
~ per8OI>8 will be advised or tJie..(lommf seiou'''' tentative COllC1lls1ons 
and can I!Il.ke their views known to the Commission. A~ COI!IlIentIl sent to the 
Comf 6s10n will be considered when the Commission dete%!n1De4 1oll:Iat recnnmend ..... 

tion it will make to the I.egislature. 

The Commission often substantially revises tentative recommendations as 
a result of the cOJIIllents it receives. Hence, this tentative reMrmW)dation is 
not necessarily the recommendation the Commission will submit to the I.e/dslatw-. 

This tentative recommendation includes an explanatory Comment to each 
section of the recommended legislation. For the most part, the comments are 
written as if the legislation were enacted. They are cast in this form be
cause their primary purpose is to undertake to explain the law as it would 
exist (if enacted) to those who will have occasion to use it after it is in 
effect. 
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TENrATIVE RECOMMENDATION OF THE CALIFORNIA 

LAW REVISION COMMISSION 

relating to 

ATTACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECurION 

Employees I Earnings Protection Law 

The past several years have witnessed increasingly critical review of 

the process of wage garnishmentl leading to significant judicial2 and 

legislative3 activity--both federal and state--in this area. However, both 

the rapid pace of recent events and the involvement of different branches 

and levels of government have produced conflict and uncertainty, and the need 

for further reform remains in a number of areas. This recommendation reviews 

the area of wage garnishment and related matters, and proposes solutions to the 

4 problems revealed. 

1. In California alone, see, ~, Brunn, Wage Garnishment in California-
A study and Recommendations, 53 CaL L. Rev. 1214 (1965); Western Center 
on Law and Poverty, Impact and EXtent of Wage Garnishment in Los Angeles 
County (1968). 

2. See,~, Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); McCallop 
v. Carberry, 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

3. See,~, Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.S.C 
§§ 1671=1677; Cal. stats. 1970, Ch. 1523. 

4. The California Law Revision COlIllll1ssion is actively engaged in a general 
review of the California statutes relating to the entire field of 
attachment, garnishment, and exemptions from execution with a view to 
recommending the enactment of a comprehensive revision of this body of 
law at a future session of the Legislature. This recommendation deals 
with one aspect of that general subject. 
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MODERNIZATION OF CALIFORNIA WAGE GARNISHMENT PROCEDURE 

Introduction 

The primary objective of the measures recently enacted at the state 

and federal levels has been to secure--through restrictions on the amounts 

which can be withheld--adequate protection for the wage earner's day-to-daf 

income. However, California's archaic multiple-levy wage garnishment 

procedure was left basically unchanged, and serious procedural defects have 

become more apparent when the recently enacted statutes limiting the amounts 

that can be withheld from wages went into effect. 

I 

Fresent law. California law requires that writs of execution be levied 

by a sheriff, constable, or marshal5 and permits only amounts owing to the 

debtor at the time of service of the writ to be reaclled by his creditor 

6 through wage garnishment. A fee is charged for each writ of execution 

issued 7 and a writ is good for a maximum of 60 dafs.8 Thus, for example, 

if a creditor is owed $250 but is entitled to levy only on $25 of the debtor's 

earnings at each weekly pay period, ten separate levies by the sheriff or 

marshal are required. This entails ten separate trips to the debtor's place 

of employment by this officer and at least ten bookkeeping computations by 

5· Code Civ. Froc. §§ 682, 687. 

6. See Code Civ. Froc. § 682.1. 

7. See Code Civ. Froc. § 682.1. 

8. Code Civ. Froc. § 683. 
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the employer. 9 In addition, it requires at least two applications to the 

court clerk because the period o~ garnishment will extend for more than 

60 days. Moreover, the example assumes that the entire $25 goes towards 

satisfying the obligation. In fact, because the fees charged by the sheriff 

or marshal for service, 10 the ~ee for issuance of the writ, and interest 

on the obligation are deducted ~irst from the amount collected,11 less than 

10. 

It has been estimated that, in 1968, employers in Los Angeles County 
alone expended nearly two million dollars to process wage garnishments-
or almost $20 per paycheck garnished. See Western Center on Law 
and Poverty, sUpra note 1, at 7. Present law provides virtu'l.lly no 
relief to the employer from this burden. See Civil Code § 4701 
(employer authorized to deduct the one-dollar service charge for each 
payment made pursuant to child support order); Code Civ. Froc. § 710 
(authorizes public employer to deduct $2.50 service charge where 
required to comply with levy made pursuant to that section). 

See, ~, Govt. Code §§ 26722 (fee for service o:f writ o~ execution is 
$5), 20739 (collection fee o~ not less than $1), 26746 (mileage--one 
way at 70 cents a mile). 

ll. See Code Civ. Free. §§ 1032.6, 1033.7. See also Code eiv. Froc. 
§ 682.1. 

• 
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half of this amount can be expected to be applied to reduce the amount 

owing, and the number of levies will accordingly be doub1ed.12 Obviously, 

this system of multiple levies is both timewasting and expensive for all 

concerned--pub1ic officials, creditors, debtors, employers, and the public 

generally. 13 

Recommendations 

Continuing levy procedure. In New York and other states, a court order 

to an employer to pay over the debtor's earnings constitutes a continuing 

levy and is effective until the debt is paid or the debtor is no longer 

12. The following examples were cited to the Commission by Mr. Gordon H. 
Bishop, representing the California Department of Consumer Affairs: 

A typical wage-earner makes $4.00 per hour, $160.00 per week. 
His "disposable income" is $120.00, of which 25'f., or $30.00 is sub
ject to garnishment. From that $30.00 is deducted $1.50 for the 
writ, $10.00 sheriff's charges for service, and $.70 interest, 
leaving $17.80 for reduction of the judgment principal. If the 
debtor were to discharge a $500 judgment through a series of such 
executions, he will have paid out in excess of $800. 

So much for the $4.00 per hour man. Perhaps he can afford the 
premium. But consider the case of the "poor" to whom the law 
is designed to give major relief. 

A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis
posable income" is $64.00, the $16.00 required for the levy would 
leave just $3.80 to reduce the Judgment principal, assuming the 
costs in the above example. If the executions were to run for the 
next 2-1/2 years, the $500 judgment would be paid off at a cost 
to the debtor in excess of $2000. 

See Minutes, California Law Revision Commission, Meeting of January 15-16, 
1971, on file at the Commission's offices, School of Law, Stanford, 
California. 

13. Despite the fact that the sheriffs and marshals charge a fee for each levy 
made, it has been estimated that the county--its taxpayers--pays 30 to 50 
percent of the expenses of collection. Brunn, sUpra note 1, at 1222. 
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employed by the emplOyer. 14 Such a system is clearly more convenient and 

less expensive than the present California multiple levy system. The maJor 

drawback of the oontinuing levy is that it gives a preferred position to the 

creditor who first resorts to legal process to enforce his claims. If the 

initial order is given effect indefinitely, the debt is large, and the 

debtor's earnings modest, subsequent creditors may be postponed for substantial 

periods of time. Some compromise between the two extremes is necessary. The 

Commission accordingly recommends that an order gener~5 be in effect for 

no longer than 120 days,16 at the end of which time the creditor who secured 

such order would be precluded for a short period (10 days) from serving on 

the same employer another order based on the same debt. This moratorium 

period would permit another creditor to 1ntllrvene with an order based on his 

debt, which would then continue in effect for a 120-day period. 

Service by mail. The use of the sheriff or marshal as a high-priced 

messenger when a creditor is attempting to reach an asset like earnings is an 

extravagant waste of time and money. The United States Post Office can 

perform the same task for a few cents. It is in the interests of debtors, 

creditors, and the public generally that the function of service be performed 

in a businesslike manner. The Commission accol'dingly recommends that 

service by mail of the various applications, notices, and orders required for 

this process be authorized. 

14. See, ~ N.Y. Pers. Prop. Law, art. 3-A, § 48(a)(McKinney 1950). For 

15. 

a discussion of the experience in Washington that resulted in a continuing 
levy, see Note, 46 Wash. L.R. 42], 438 (1971). 

This rule should not apply to orders 
of taxes. Such orders should, until 
priority over all other obligations. 

for support or for the collection 
satisfied, have a continuing 

See discussion ~ at pp. 15-18. 

16. The period of 120 days was selected beca.use the Commission was advised it 
would be adequate to permit complete satisfaction of the majority of 
consumer debts. 
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EIrwloyer's service charge. The continuing levy procedure should sub-

stantialiy reduce the collection burdens imposed on employers. To alleviate 

these burdens further, the COIII!Ilission recommends that an employer be 

authorized to deduct a one-dollar service charge from the debtor's earnings 

each time that the employer is required to withhold on behalf of the creditor 

pursuant to a withholding order. 17 

Ex parte application; judicial review; administrative enforcement. The 

COIII!Ilission recommends that the levy procedure continue to be initiated by 

the creditor upon ex parte application. Provisions for notice and a pre-

liminary judicial hearing in all ca.ses would make the procedure unnecessarily 

complicated and expensive for all parties. Provision should be made, however, 

for expeditious judicial review of the issuance and modification of orders 

requiring the withholding of earnings and for effective notice to the debtor 

of his right to seek such review. The procedure for invoking judicial review 

should be made as simple as possible. To aid in the enforcement of the 

procedures and requirements provided, the power of the court to compel 

obedience to its orders should be made clear and administrative enforcement--

through warnings, cease and desist orders, or injunctive relief--should be 

provided. 

17. Existing law contains no general authorization for such a charge. See 
footnote 9 sUpra and accompanying text. 
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PREJUDGMENT RESTRICTIONS ON WAGE GARNISHMENT 

In June 1969, the United States Supreme Court in Sniadach v. Family 

Finance corp.lB held that the prejudgment garnishment of wages under a Wis-

consin statute constituted a taking of property in violation of the due 

process requirements of the Fourteenth Amendment to the United states Con-

stitution. Six months later, the California Supreme Court, relying on 

Sniadach, held in McCallop v. Carberry19 that California's then existing 

prejudgment wage garnishment procedure also constituted a taking of property 

in violation of procedural due process. In an attempt to confonn to the 

relatively narrow holdings in these cases, Section 690.6 of the California 

Code of Civil Procedure was amended in 1970 to exempt from levy of attach-

ment "~ earnings of the debtor due or owing for his personal services 

The Commission recommends that this complete and automatic exemption of 

wages from garnishment pursuant to prejudgment attachment procedures be 

preserved • 

. 1B. 395 U.S. 337 (1969). 

19. 1 Cal.3d 903, 464 P.2d 122, B3 Cal. Rptr. 666 (1970). 

20. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added). 

-7-
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POSTJ1.JDGMENT RESTRIC'UONS ON WAGE GARNISHMENT 

Introduction 

At the same time that prejudgment garnishment of wages received the scru-

tiny of the courts, wage garnishment generally--including garnishment 

under post judgment levy of execution--was the subject of Congressional 

action. 
21 

Title III was incorporated into the federal Consumer Credit 

Protection Act of 1968 restricting the "garniShment,,22 of "earnings,,23 of 
24 

a debtor to certain limited amounts --basically 25 percent of "disposable 

25 
earnings." These restrictions were made applicable nationwide, effective 

July 1, 1910. 
26 

21. 15 U.S.C. §§ 1671-1677· 

22. Subdivision (c) of Section 302 of the Act (15 U.S.C. § 1672(c) provides: 

(c) The term "garnishment" means any legal or equitable procedure 
through which the earnings of any individual are required to be 
withheld for payment of any debt. 

-23. Subdivision (a) of Section 302 of the Act (15 U. s. C. § 1672(a» provides: 

(a) The term "earnings" means compensation paid or payable for 
personal services, whether denominated as wages, salary, commission, 
bonus, or otherwise, and includes periodic payments pursusnt to a 
pension or retirement program. 

24. See Consumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § 1673(a». 

25. Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672(b» provides: 

(bl The term "disposable earnings" means that part of the earn
ings of any individual remaining after the deduction from those 
earnings of any amounts required by law to be withheld. 

26. The federal act specifically provides that "no court of •.• any State may 
make, execute or enforce any order or process in violation of this sec
tion." 15 U.S.C. § l673(c). Hence, the confomity of a state law may be 
challenged in either a state or a federal court if the state enforces a 
garnishment statute that fails to conform to the federal minimum require
ments. To provide some measure of unifonnity, the California Legislature 
amended subdivision (b) of Section 690.6 of the Code of Civil Procedure 
to exempt from levy of execution such portion of a debtor's earnings "as 
is allowed by statute of the United States." Cal. Stats. 1970, Ch. 1523, 
§ 19· -

-8-

. j 



c 
27 

Subdivision (a) of Section 303 of the federal act provides, in part: 

(a) ... (T)he maximum part of the aggregate disposable earn
ings of an individual for any workweek which his subjected to garnish
ment may not exceed 

(1) 25 per centum of his disposable earnings for that week, or 

(2) The amount by which biG disposable earnings for that week 
exceed thirty times the Federal minimum hourly wage prescribed by 
section 6(a)(1) of the Fair Labor Standards Act of 1938 in effect at 
the time the earnings are payable (currently $ 1. 60) 

whichever is less. 

This means that, if an individual's dispossble earnings for a workweek are 

$48 or less, his earnings may not be garnished in any amount. If his earn-

ings are between $48 and $64, the entire amount above $48 may be garnished. 

Above $64, the 25 percent rule applies. Where debtors in low income brackets 

are concerned, the protection afforded by the federal law seems inadequate 

to permit even a subsistence level of existence for a debtor and his family 

faced with the high living costs prevailing in California. 

To this deficiency in the federal law must be added the difficulty of 

determining what constitutes "disposable earnings." The federal law de_ 

fines "disposable earnings" as those earnings remaining "after the deduc-

28 
tion • • • of any amounts required by law to be withheld." The latter 

amounts apparently include amounts withheld for federal and state income 

taxes, federal social security, and state disability insurance. Less 

clear is the treatment of wage assignments and contributions to public 

retirement funds. These ambiguities obviously impose a difficult burden 

on the employer who must determine what part of bis employee's earnings are 

subject to garnishment. 

27. 15 U.S.C. § 1673(a). 

28. 15 U.S.C. § 1672(b). 
-, -9-
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Even where the disposable earnings test can be clearly applied, the 

results achieved can be disturbing. For example, amounts withheld for 

federal income tax purposes are clearly deductible in determining "disposable 

earnings." Presumably, this would permit a debtor who does not choose to 

claim all his exemptions to shield a certain amount of his earnings from his 

creditors. On the other hand, a debtor claiming a greater number of exemp-

tions will have less withheld and, therefore, more subject to garnishment. 

Thus, a debtor with a large family and greater needs may have more earnings 

garnished than a single debtor with the same gross income but with more 

limited needs. 

Recottmendatlons 

To alleviate the problems outlined above,28a the Commission makes the 

following rec~ndations. 

Basic restrictions; withholding tables. The Commission recommends that 

the amount of a debtor's earnings subject to withholding by the employer 

under a wage garnishment be limited by statute. The statute should prescribe 

a formula under which definite amounts would be deducted for federal and 

state income taxes, social security, and state disability insurance. Similar 

deductions are made under federal law; however, these deductions are based on 

the actual deductions taken from the wages of the particular debtor. The 

Commission recommends that, in all cases, the deductions for federal and state 

income taxes be based on the amount that would be withheld from the gross 

earnings of a single person who claims one tax exemption. Fixing these 

deductions in this manner permits the preparation of withholding tables Which 

prescribe the maximum amount of earnings which may be withheld from a given 

amount of gross e~ings. An employer would not have to make computations 

28a. It should be noted that the enactment of a statute "eQ\,J;il'lLllt!:"W~~lldilll!r\ 
for state income taxes would magn1t':r1;be~""Pl'01bl1_ 
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but would only have to refer to such tables to determine the amount he is re-

quired to withhold under an earnings withholding order. For the employer's 

further convenience, the Commission recommends that the State Administrator 

be required to prepare withholding tables for weekly, monthly, and other 

common pay periods. A creditor serving an earnings withholding order should 

be required to accompany the order with a copy of these tables. 

In addition to the deductions listed above, the Commission recommends 

that an additional deduction--based on the federal minimum hourly wage--be 

allowed in determining the amount of a debtor's earnings which are subject to 

garnishment. This additional deduction for any workweek would equal 30 times 

the federal minimum hourly wage. After making these deductions, the Commission 

recommends that 25 percent of the earnings remaining (~, the debtor's 

"nonexempt earnings") be subject to withholding under an earnings withholding 

order. 

As the sample table set out in the footnote 29 demonstrates, a major 

benefit of the Commission's proposals is that they would permit a low income 

debtor to retain a greater portion of his earnings than is permitted under 

existing law, thereby virtually eliminating his need to claim an exemption 

based on hardship for a greater amount of his earnings. This will not only 

protect an unsophisticated debtor unable to follow the procedures necessary to 

exempt additional earnings, but it will also avoid burdening the courts with 

claims of exemption. Eecause the amount of earnings withheld for the creditor 

is the same for all debtors with the same gross income, regardless of family 

size, the debtor who has claimed more than one dependent for tax purposes will 

have an actual take-home pay greater than that of a single debtor with the same 

29. The following table indicates the approximate amounts that would be withheld 
under the Commission's proposed Employees' Earnings Protection Law as compared 
to the approximate amounts that would be withheld under existing California 
law (and the federal Consumer Credit Protection Act (CCPA». 

, 



c 
gross earnings. The recommendation, in this way, recognizes and accommodates the 

greater need of the debtor with dependents. 

Employees' Earnings Protection Law--Withholding Table 

Deductions have been~made for federal withholding, social security, state 
disability insurance, and state income tax. The state income tax deduction is 
based on tax tables for 1970 state taxes. The federal social security tax rate 
is 5 .2~ on the first $7',800 of annual gross earnings. The state disability in
surance rate is l~ on the first $7,400 of annual gross earnings. The amounts 
shown as disposable earnings in this table are based on a full deduction for 
social security and disability insurance respectively even though, under present 
law, in the higher earnings brackets this amount would not be deducted during the 
entire year. The one-dollar service charge, which an employer would be entitled 
to make for each payment under the Commission's proposed legislation, is in addi
tion to the amount listed in the table. 

GROSS EARNINGS SINGLE PERSON MARRIED + 2 CHILDREN EMPLOYEES' 
(weekly/annual) (claiming 1 exemptionl (claimin~ 4 exe~tionsl EARNOOS PRO-

TECTION LAW 
Disposable Amount Disposable Amount Amount with-
earnings withheld earnings withheld held ($48 ex-

(CCPAl (CCPA) emEtj 2~l 

$60/3,120 $51.93 $3.93 $56.28 $8.28 -0-
70/3,640 59·25 11.25 65.66 16.42 $3.00 
80/4,160 68.40 17.10 73.64 18.41 5.00 
,?~~4 ,MO 73.55 ltl.39 ti1.b2 20.41 (:,.00 

100/5,200 80.65 20.16 89.36 22.34 8.00 
110/5,720 87.74 21.94 97.04 24.26 10.00 
12~~~,240 94.94 23.74 104.72 26. U:l 12.00 
135/7,020 105.49 26.37 116.32 29.08 14.00 
150/7,800 116.31 29.08 127.80 31.95 17.00 
l7~~tl,tl4O 129·91 32. ~tl 14?97 35.74 20.00 
200/10,400 149.94 37.49 164.16 41.04 25.00 
250/13,000 181.91 45.48 201.53 50.38 33.00 
30~/,15,~ 212.29 53·07 23? .tll 59·20 41.00 
400/20,800 272.09 68.02 304.45 76.11 56.00 
600/31 200 391.69 97.92 427.07 106.77 86.00 
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Supplementary relief. In the past, California has theoretically taken 

a more flexible approach to the protection of earnings than that evidenced 

by the federal law. Under subdivision (c) of Section 690.6 of the Code of 

Civil Procedure, a debtor ~ protect from execution all earnings 

necessary for the use of the debtor's family residing in this state 
and supported in whole or in part by the debtor, unless the debts 
are: 

(1) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any employee 
or former employee of the debtor. 

Unfortunately, the exemption provided for earnings necessary for the 

use of a debtor's family has proved to be of little value. In order to 

obtain the exemption, the debtor must follow the procedure outlined in Sec-

tion 690.50. If the creditor alleges that the debt was incurred for "common 

necessaries," there follOWS a process of affidavit, counteraffidavit, hearing, 

and possible appeal; all of which takes time, effort, and some sophistication, 

and still may end with the debtor denied money necessary for his family's 

support. Comparatively few debtors have availed themselves of the exemption 

although many more appear to be eligible for it.3° Moreover, where the 

"common necessaries" issue is raised, the claims of competing creditors to 

garnish earnings are decided on the technical issue of what is a "common 
31 

necessary of life." A reputable businessman who has rationed credit pru-

dently to a debtor and has provided a high quality good or service may be 

30. See Western Center on Law and Poverty, Impact and Extent of Wage Garnish
ment in LOB Angeles County 6, 122-123 (1968); Brunn, Wage Garnishment in 
California--A Study and Recommendations, 53 Cal. L. Rev. 1214, 1219 (1965). 

31. See,~, Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 850, 
243 P.2d 139 (1952). 
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barred from garnishing the debtor's wages while another creditor whose grant 

of credit for a "common necessary" was made in reckless disregard of the 

debtor's ability to pay and who sold the debtor low quality products may be 

allowed to garnish the same wages. 

The Commission recommends that the "common necessary" exception be elim

inated,32 that the procedure for claiming an exemption of an additional 

amount essential for support of the debtor's family be simplified, and that 

the availability of this right be made clear to the debtor. However, in 

recognition of the greater liberality provided in the basic exemption, a 

stricter standard--"essential for support"--should be provided to make clear 

that the exemption is only intended for use in extraordinary circumstances 

and is not intended to shield a debtor from his judgment creditors while 

maintaining other than an austere life style. Only such additional amount as 

is required for the maintenance of a basic standard of living should be exempt. 

32. The Commission also recommends elimination of the exception that permits 
a creditor who is a former employee of the debtor to take a portion of 
the debtor's wages even though the debtor can show the money is neces
sary for the support of his family. This exception is largely irrelevant 
to the low income debtor, for it is highly unlikely that such a debtor 
would have obligations to employees. 

-14-
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ORDERS FOR SUPPORT OR FOR THE COLLECTION OF STATE TAXES 

Introduction 

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-

tion Act specifically exempts (1) "any order of any court for the support 

of any person" and (2) "any debt due for any State or Federal tax" from the 

restrictions imposed on the amounts permitted to be withheld from earnings 

in the collection of all other types of debts. 33 The legislation recommended 

by the Commission recognizes the special nature of these two types of debts. 

'Orders for SUpport 

Enforcement of orders for support is accomplished in a variety of ways 

under existing law. Perhaps most commonly compliance is achieved under the 

threat of the court's exercise of its contempt power; however, execution may 

be levied for unpaid, accrued amounts.~~ In addition, Civil Code Section 

4701 authorizes a court to enforce an order for child support by requiring 

a parent to assign future wages and then directing an order to the employer 

carrying out such assignment. Such order remains in effect until revoked 

by the court. Regardless of the enforcement procedure followed, orders for 

support are not subject to any fixed limitations3?. and obligations for 

support are often accorded some measure 9f priority over other types of 

33. See 15 U.S.C. § 1673(b)(1), (3)· 

34. See,~, Rankins v. Rankins, 52 Cal. App.2d 231, 126 P.2d 125 (1942). 

35. See Rankins v. Rankins, supra note 34 (exemption for 5C!'f, of person's 
earnings not available against execution issued upon a judgment for 
support) • 
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debts. 36 The Commission recommends that such treatment be continued. 

Specifically, it is recommended that the court be authorized to issue an 

earnings withholding order to enforce a prior order or judgment for the 

support of any person, including a former spouse of the debtor. The order 

should continue in effect until terminated by the court; it should be un-

restricted in amount (although the debtor should be permitted to have the 

order reduced by the amount he proves is essential for the support of 

himself or his present family); and the order should be given priority 

over all other earnings withholding orders. An order for support should 

not, however, preclude simultaneous withholding under another order if the 

debtor's income is sufficiently large to enable withholding under both. 

Tax Orders 

Under existing law, there are a number of procedures for the collection 

of unpaid, delinquent state taxes: 

(1) The tax liability can be reduced to judgment; and, subject to the 

various exemptions from execution, the judgment can be collected in the same 

way any other judgment is collected. 

(2) A warrant~7 which has the same effect as a writ of executio~ can be 

issued by the taxing agency. Collection under such a warrant also is subject 

to the same exemptions as a levy of execution. 38 

36. See, e.g., Code Civ. Proc. § 690.6 (earnings necessary for support of 
family exempt from execution). 

37. Provisions that authorize issuance of such warrants are: Unemployment 
Insurance Code Section 1785 (unemployment compensation contributions); 
Revenue and Taxation Code Sections 6776 (sales and use taxes), 1881 
(vehicle fuel license tax), 9001 (use fuel tax), 10111 (moter transporta
tion tax), 16011 (gift tax), 18906 (personal income tax), 26191 (bank and 
corporation taxes), 30341 (Cigarette tax), 32365 (alcoholic beverage tax). 
See also Revenue and Taxation Code Section 14321 (inheritance tax). 

38. See Code Civ. Proc. § 690.51. 
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(3) A notice or order to withhold39 may be given by mail to any person 

who has in his possession or control any credit or other personal property 

or thing of value belonging to the person alleged. to be liable for the tax 

and such person may not dispose of the property without the consent of the 

taxing agency unless the tax is paid in full. This is an attach&ent type 

of procedure. The person notified is required to make a report to the taxing 

agency of the credit or other personal property being withheld within a few 

days after receipt of the notice. The personal income tax law and bank and 

corporation tax law contain a Significant additional feature--they require 

the person holding the property to deliver it to the Franchise Tax Board up 

to the amount of the delinquent taxes. In contrast with the warrant procedure, 

there are no exemptions applicable to property required to be withheld and 

delivered to the Franchise Tax Board pursuant to these two provisions. 

Accordingly, the board is encouraged to use this third alternative whenever 

it is available. The Commission has been advised that, in some cases, an 

employee's entire paycheck has been withheld and paid over to the Franchise 

Tax Board for delinquent personal income taxes, leaving the employee with 

nothing from his current earnings to cover the basic needs of his family. 

These tax collection procedures should be integrated with the procedures 

provided generally for levy upon an employee's earnings. While the protec-

tion of the public fisc justifies the preferential treatment of tax orders, 

it does not justify summarily depriving a tax debtor of the means for the 

39. Provisions that authorize the gLv1ng of a notice to withhold are: Unem
ployment Insurance Code Section 1755 (unemployment compensation contri
butions); Revenue and Taxation Code Sections 6702 (sales and use taxes), 
7852 (vehicle fuel license tax), 8952 (use fuel tax), 10051 (motor 
transportation tax), 11451 (private car tax), 16101 (gift tax), 18807 
(personal income tax), 26132 (bank and corporation taxes), 30311 (ciga
rette tax), 32381 (alcoholic beverage tax). 
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current support of his family. The Commission recommends that taxing agencies 

which are authorized to issue warrants or notices to withhold be authorized 

to issue directly without application to the court withholding orders for 

the collection of state tax liabilities. The amount withheld under such 

orders should be limited to not more than 50 percent of the tax debtor's non-

exempt earnings. In addition, the tax debtor should be permitted to claim an 

additional amount as "essential for the support of himself or his family." 

The taxing agency should also be authorized as an alternative to apply to 

the court for an order requiring the debtor's employer to pay all earnings 

other than that amount which the taxpayer proves is essential for the support 

of himself or his family. Orders issued under either procedure should have 

priority over all other earnings withholding orders except orders for support. 

However, regardless which procedure is followed, the tax liability should be 

required either to be shown on the face 'of the debtor's return or to have been 

determined in an administrative or judicial proceeding at which the tax debtor 

had notice and an opportunity to be heard. 

_ i 

I 
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STATE EXEMPI'ION FROM FEDERAL LAW; STATE ADMINISTRAT10N 

The federal Consumer Credit Protection Act invites each state to enact 

its own restrictions on the garnishment of earnings and to undertake its 

own enforcement of these provisions. 40 The advantages of exemption seem 

apparent. Nothing is gained by having two separate garnishment restriction 

laws, one state and one federal. An exemption from the federal restrictions 

would permit California debtors, creditors, and employers to refer to only 

one body of law to determine the extent to which earnings are subject to gar-

nishment. To gain exemption, a state must enact a law with provisions at 

least as protective to the individual as the federal law.41 The Commission 

40. Section 305 of the Act (15 U.S.C. § 1675) provides: 

305. The Secretary of Labor may by regulation exempt from the 
proviSions of Section 303(a) garnishments issued under the laws of 
any State if he determines that the laws of that State provide re
strictions on garnishment which are substant1ally simUar to those 
provided in Section 303(a). 

41. 29 C.F.R. § 870.51 (1970) provides: 

870.51. (a) It is the policy of the Secretary of Labor to per
mit exemption from section 303(a) of the CCPA garnishments issued 
under the laws of a State if those laws considered together cover 
every case of garnishment covered by the Act, and if those laws pro
vide the same or greater protection to individuals. Differences in 
text between the restrictions of State laws and those in section 
303(a) of the Act are not material so long as the State laws provide 
the same or greater restrictions on the garnishment of individuals' 
earnings. 

(b) In determining whether State-regulated garnishments should 
be exempted from section 303(a) of the CCPA, or whether such an ex
emption should be terminated, the laws of the State shall be examined 
with particular regard to the classes of persons and of transactions 
to which they may apply; the formulas provided for determining the 
maximum part of an individual's earnings which may be subject to 
garnishment; restrictions on the application of the formulas; and 
with regard to procedural burdens placed on the individual whose 
earnings are subject to garnishment. 

(c) Particular attention is directed to the fact that subsec
tion (a) of section 303, when considered with subsection (cl of that 
section,' is read as not requiring the raising of the subsection (a) 
restrictions as affirmative defenses in garnishment proceedings. 
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recommends that an exemption from federal control in this area be sought and 

believes that the proposals it suggests here would permit an exemption to be 

obtained. To obtain the exemption, a representative authorized to act on 

behalf of the state as a liaison with the federal administrator must be 

designated. The designated official should also be granted the responsibil-

ities of enforcement as well as duties of rule-making and similar administra-

tive tasks. The Commission recommends that the Department of Industrial 

Relations be selected as the state administrator to administer and enforce 

these procedures. 

To achieve uniformity, the Judicial Council should be authorized to 

prescribe forms necessary to carry out the prescribed procedures. 
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RELIITED PROBUMS 

Bank Accounts 

CAVEAT. There is no procedure under California law permitting the 
debtor to obtain a hearing prior to a prejudgment levy of attachment on a 
bank account. Recent decisions of both the United states Supreme Court 

, and the California Supreme Court raise a serious question whether the 
absence of such a procedure causes such a levy to be unconstitutionaL E.g., 
Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); MCCallop v. Carberry, 
1 CaL3d 903, 464 p.2d 122, 83 CaL Rptr. 666 (1970); Blair v. pitche6s, 
_ CaL 3d _, _ P.2d _, _ CaL Rptr. __ (1971); The 
California Supreme Court presently has under Bubmission a case in which the 
procedure for prejudgment attachment of a bank account has been challenged 
on constitutional grounds. See Blair v. Pitchess, supra n.16. If the 
court holds that such procedure is not constitutional, it will be necessary 
to make appropriate revisions in the law. This recOllDDendstion does not 
attempt to do that. This recOJJlllendation does provide limitations on the 
amounts which may be attached in circumstances where attachment is consti
tutionally permitted. 

Title III of the Consumer Credit Protection Act leaves unresolved 

the problem of the proper treatment of bank accounts. 42 However, in view 

of the almost universal use of personal checking accounts as at least the 

42. In the opinion of the federal administrator, the restrictions on 
garnishment provided in Title III do not apply to earnings deposited in 
the debtor's bank account. See Letter From Robert D. M:lran, Administra
tor of the Wage and Hour Division of the Department of Labor, to Mr. 
Richard Allan Weiss, February 26, 1971, (copy on file at the office of 
the California Law Revision CommiSSion, School of Law, Stanford, 
California) • 
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temporary depository of earnings and the increasingly common practice of 

employers to deposit earnings of an employee directly into the employee's 

account, the failure of existing statutes to provide a:ny protection from 

garnishment of such accounts results in the anomalous situation that 

unpaid earnings are protected but paid earnings deposited in a bank account 

are not. Yet, the impact upon the wage earner and his family of an inter-

ruption of his flow of earnings--whether before or after they are received--

is identical. The decisions of the United states and California Supreme 

Courts both emphasize that wages are a special type of property, that the 

attachment of wages "may impose tremendous hardship on wage earners with 

families to support," and that the taking of wages under a prejudgment levy 

of attachment can give a creditor "enormous leverage ... 43 ObviOUSly, the 

very same hardship can occur and leverage be obtained when wages are deposited 

by or for the wage earner in a checking account and are attached. To limit 

protection from attachment merely to unpaid wages could simply serve to 

shift the focus from levies on employers to levies on bank accounts--a 

change which would only minimally benefit the average wage earner and his 

family and would not achieve the results contemplated by the courts. 

Similarly, while there may be no compulsion under the federal statute to 

protect from execution earnings deposited in a bank account, this in no way 

43. See McCallop v. Carberry, 1 Cal.3d 903, 906, 464 P.2d 122, 124, 
83 Cal. Rptr. 666, 668 (1970), quoting extensively from Sniadach v. 
Family Finance Corp., 395 U.S. 337, 341-342 (1969)(UThe result is that 
prejudgment garnishment • • • may as a practical matter drive a wage 
earning family to the wall."). 
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alleviates the obvious need to grant some such protection if any realistic 

measure of relief is to be provided for a debtor's earniDgs. 

While the foregoing strongly suggests that earniDgs should be pro-

tected in whatever form they may take, there are problems inherent in 

the exemption of bank accounts that do not arise upon levy against an employer 

or even against the W3ge earner himself'. A:ny attempt to exempt all or a 

specified percentage of earnings deposited in an account would necessarily 

involve such difficult issues as the tracing and identifying of funds 

deposited at different times, the allocation of withdrawals to respective 

deposits, and the claims of third persons to joint accounts. These issues 

can be minimized by the approach suggested in Section 690.7 of the Code 

of Civil Procedure and Section 15406 of the Financial Code, which provide 

fixed exemptions for savings accounts in savings and loan associations 

($1,000) and credit 1.mions ($1,500). Extension of similar protection to 

bank accounts would give the wage earner reasonable assurance that garnish-

ment would not leave him destitute and at the same time provide a relatively 

simple procedure for a levy upon an account or accounts larger than the 

basic exemption. 
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The Commission accordingl¥ recommends that Sections 690.7 and 15406 

referred to above be repealed and that a 1,500-dollar aggregate exemption 

from attacllment and a 500-dollar aggregate exemption from execution be 

provided for deposits or accounts of a debtor in any financial institution. 

These basic exemptions should prove ade ... uate in the majority of cases. How

ever, additional protection seems justified and a debtor should be permitted 

to claim a greater exemption where he can show that the amount claimed is 

essential for the support of himself or his famil¥. Finally, where there 

has been a prejudgment attachment of the back account of a business, the 

debtor should be permitted to claim exemption for such greater amount that 

he can show is essential for the maintenance and continuation of his 

business. It should be emphasized, however, that both these further exemptions 

would apply onl¥ where the dettor can prove that the basic exemption is 

1.na.dequate to provide for the contingencies referred to. 

Psld Earn1Dgs 

As noted above, in 1970, Code of Civil Procedure Section 690.6 was 

amended in an attempt to conform that section to the recently annoUnced 

judicial constitutional rulings and the new federal statutory restrictions. 

However, the section as amended was restricted to earnings "due and owing." 

This amendment constituted a change from the former California law which 
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44 
protected earnings "received" by the debtor. Moreover, to exempt earn-

ings payable ("due and o\Ting") by an employer but to permit these same 

earnings to be subject to levy a s soon a s they pa ss into the hands of the 

employee-debtor seems inconsistent with, if not contrary to, the rationale 

of Sniadach and McCallop and the purpose of the federal legislation. To 

avoid this inconsistency and to restore this aspect of prior law, the Com-

mission recommends that earnings in the possession of the debtor be afforded 

statutory protection comparable to that given wages earned but unpaid. The 

exemption may be granted automatically where the earnings are readily iden-

tifiable as such. Where this is not the case, the debtor should be required 

to claim and show that he is entitled to an exemption. 

Retirement Funda 

The federal restrictions on garnishment imposed by Title III also apply 

45 
to "periodic payments pursuant to a pension or retirement program." Cali-

fornia law regarding such payments is less clear. As for payments held. or 

44. Between 1937 and 1970, California granted a wage exemption to earnings 
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937, 
the exemption was accorded to earnings without reference to their status 
as "owing" or paid over. The word "received" was construed early as in
cluding accrued but unpaid wages. See Medical Finance Ass'n v. Rambo, 
33 Cal. App.2d Supp. 756, 757, 86 p.2d 159, 160 (Sup. Ct. L.A~ App. 
Dep't 1938)("We are not to be understood as saying that the exemption 
would not also attach to the proceeds of his earnings in the judgment 
debtor's hands, so long as they could be identified as such. That ques
tion is not before us and we express no opinion on it."). In subsequent 
cases, the California courts have at least sub silentio applied the 
wage exemption to a paycheck in the hands of the employee or deposited 
by him in a bank account. See ~~dica1 Finance Ass'n v. Short, 36 Cal. 
App.2d Bupp. 745, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939)(W.P.A. 
worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 
608 (1959)(hank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d 
186 (1942)(bank account). 

45. 15 u.S.C. § 1672(s), quoted in note 23 supra. 
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c 
in the process of distribution from public pension and retirement plans, 

subdivision (b) of Section 690.18 of the Code of Civil Procedure provides 

a complete and automatic exemption. As for similsr payments held or in 

the process of distribution from certain private plans, subdivision (c) of 

that section seems to provide an exemption only from garnishment "in any 

bankruptcy proceeding." Moreover, the exemption must be clsimed, and 

subdivision (c) purports to deny an exemption to moneys held under a Keogh 

Act plsn. This denial conflicts, however, with the exemption provided 

such plans under Sections 28002 and 28005 of the Corporations Code. 

The Commission recommends that Section 690.18 be revised to delete the 

reference to Keogh Act plsns contained therein, thus resolving the conflict 

with the exemption provided in the Corporations Code. The Commission further 

recommends that a provision be added exempting periodic payments payable by 

a pension or retirement plsn that are not otherwise exempt to the same 

extent that wages are exempt. Such provision would satisfy the federal 

restrictions imposed by Title III. 

Finally, a provision should be added which makes clear that the exemp-

tions provided in Section 690.18 are not exclusive and in no way limit 

similsr, or overlapping, exemptions provided in other codes. 

wage Assignments 

Section 300 of the Labor Code presently grants a valid prior voluntary 

wage assignment preference over subsequent assignments and levies of execu-

tion. Continuation of such a preference would permit a judgment debtor to 

give preference to one creditor and to defeat the claims of other creditors 

who seek to collect on their judgments under the proposed earnings withholding 

procedure. To integrate wage assignmenfs with the operation of the latter 
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procedure, the Commission recommends that a prior wage assignment be granted 

priority only until the end of the pay period during "Which an earnings with

holding order is served. The operation of the earnings withholding order 

should be suspended during this period, thus permitting the debtor an 

opportunity to put his affairs in order. Such action may include revocation 

of the prior assignment. In this regard, wage assignments should be made 

revocable at will as to unearned wages. Thus, where an assignment becomes 

too onerous--for example, after service of an earnings withholding order--, 

such an assignment may be revoked. 
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OPERATIVE DATE 

In order to allow sufficient time for state and local public officials 

and the public to become familiar with the new law and to develop the 

necessary forms and procedures, the Commission recommends that the new 

statute become operative on July 1, 1973. 

-28-



PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to amend Section 4101 of the Civil Code, to amend Sections 

688, 690.6, 690.18, 690.50, and 110 of, to add Sections 

690.5-1/2, 690.1, and 690.1-1/2 to, to add Chapter 2.5 

(commencing with Section 123.10) to Title 9 of Part 2 of, 

and to repeal Section 690.7 of, the Code of Civil Procedure, 

to repeal Section 15406 of the Financial Code, and to amend 

Section 300 of the Labor Code, relating to attachment, garnish-

ment,and exemptions from-execution. 

The people of the State of california do enact as follows: 
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CIVIL CODE 

§ 4701 (amended). Continuing withholding order for support 

Sec. 1. Section 4701 of the Civil Code is amended to read: 

4701. ;[B -8 BY-l'~eeeil.!Bg-vliei'E! - 'i;fte-eSliH-BaS-eriei'E!&' - ei. ~el!'-SF 

meB~T-1ifiless-~rwi.se-sriel!'eEi-ey-'i;Be-e~. In any proceeding where 

the court has ordered a parent to pay any amount for the support, main- . 
-~ 

tenance, or education of a minor child, the court may issue an earnings 

withholding order under Section 723.~ of the Code of Civil Procedure 

for the amount so ordered. The wi thholding order lIllY. require the 

parent's emplgyer to pay the withheld earnings to the county clerk, 

probation officer, or other officer of the court, to a county officer, 

to the person having custody of the child, or to such other person as 

is specified in the order to ·receive such payment • 

• 
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Civil Code § 4701 

Comment. Section 4701 is amended to reflect the enactment of the 

comprehensive procedure for earnings withholding set forth in the 

Employees' Earnings Protection Law. See Code of Civil Procedure Section 

723.10 et seq. 

While the wage assignment procedure formerly used under Section 4701 

is not continued, the substantive effect of the prior law is continued. 

Thus, the order for support continues to have priority over other with-

holding orders and assignments and is binding until modified or terminated 

by the court. See Code of Civil Procedure Section 723.30; Labor Code 

Section 300. As under prior law, the court may issue earnings withhold-

ing orders to withhold from the earnings of either or both parents. 

Authorization for the employer to deduct a one-dollar fee also is continued. 

under Section 723.24. Under prior law, withheld earnings were required to 

be paid to a court officer or county officer specified. by the court; this 

authority is continued. in the amended section and expanded. to permit the 

court to order the employer to pay the withheld earnings directly to the 

person having custody of the child or to such other person as the court 

specifies in the order. 

-}l-



c 
CODE OF CIVIL PROCEDURE 

§ 688 (technical amendment) 

Sec. 2. Section 688 of the Code of Civil Procedure is amended to 

read: 

688. Except as provided in Chapter 2.5 (commencing with Section 

723.10) : 

hl All goods, chattels, moneys or other property, both real and 

personal, or any interest therein, of the judgment debtor, not exempt 

rights of property seized and held under attachment in the action, are 

liable to execution. 

l£l Shares and interests in any corporation or company, and debts 

and credits, and all other property, both real and personal, or any 

interest in either real or personal property, and all other property 

not capable of manual delivery, may be levied upon or released fram 

levy in like manner as like property may be attached or released fram 

attacp~ent, except that a copy of the complaint in the action fram which 

the writ issued need not accompany the writ; provided, that no cause of 

action nor judgment as Such, nor license issued by this state to engage 

in any buSiness, profession, or activity shall be subject to levy or 

sale on execution. Sela-ayet-myet-ee-pe~ypaea-er-~Re-eff~eep-aB-Be 

1sl Until a levy, the property is not affected by the execution; 

but no levy shall bind any property for a longer period than one year 

from the date. of the issuance of the execution, except a levy on the 

interests or claims of heirs, devisees, or legatees in or to assets of 
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Code Ci v. Proc. § 688 

deceased persons remaining in the hands of executors or administrators, 

thereof prior to distribution and payment. However, an alias execution 

may be issued on said judgment and levied on any property not exempt 

fran execution. 

Comment. Section 688 is amended to make clear that, although earnings 

of an employee-debtor are "not exempt by law" from all collection procedures, 

they are exempt from levy of execution and are subject to levy only under 

the Employees' Earnings Protection Law. See subdivision (b) of Section 

690.5-1/2. See generally Chapter 2.5 (commencing with Section 723.10). The 

phrase "except as provided for in Section 690.6" is deleted as unnecessary. 

The sentence relating to gold dust is deleted as obsolete. 
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§ 690.5-1/2 (added). Earnings for personal services of employees 

Sec. 3. Section 690.5-1/2 is added to the Code· of Civil Pro-

cedure, to read: 

690.5-1/2. (a) As used in this section, "earnings" means 

compensation peid or payable by an employer to an employee for per-

sonal services performed by such employee whether denominated as 

wages, salary, commission, bonus, or otherwise. 

(b) All earnings of the debtor which are due or owing to him 

are exempt from levy of attachment and execution without filing a 

claim for exemption as provided in Section 690.50 and are subject to 

levy only in the manner and to the extent provided in Chapter 2.5 

( commencing with Section 723.10). 

(c) All earnings of the debtor which have been paid to him and 

are in his possession in a form identified by the levying officer as 

earnings are exempt from levy of attachment without filing a claim 

for exemption as provided in Section 690.50. 

Cd) All earnings of the debtor which have been paid to him and 

are retained in the form in which paid or as cash but which are not 

identified by the levying officer as earnings are exempt from levy of 

attachment. 

(e) Earnings of the debtor which have been paid to him and are 

retained in the form in which paid or as cash are subject to levy of 

execution only in an amount not to exceed the maximum amount of the 

earnings of the debtor for his pay period immediately preceding the 

levy that could be withheld by his employer under Section 723.50 less 

any amounts withheld from such earnings by the debtor's employer pur-

suant to any earnings withholding order. 
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Code Civ. Proc. § 690.5-1/2 

(f) Such additional portion of the earnings described in sub-

division (e) which a debtor proves is essential for the support of 

himself or his family is exempt from levy of execution. 

(g) A levying officer is not liable for any injury resulting 

from any identification or misidentification of assets made pursuant 

to this section, whether or not such identification or misidentifica-

tion be negligent, unless he is guilty of actual fraud, corruption, or 

actual malice. 

Comment. Section 690.5-1/2 is added to make clear the relationship 

between new Chapter 2.5 ( commencing with Section 723.10) and the existing 

attachment and execution procedures and to satisfy the restrictions upon 

the attachment of and execution upon earnings imposed by recent judicial 

decisions and federal legislation. See, e.g., Sniadach v. Family Finance 

~, 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903, 464 p.2d 

122, 83 Cal. Rptr. 666 (1970); Consumer Credit Protection Act of 1968 

(§§ 301-307), 15 u.S.C. §§ 1671-1677. See also Recommendation Relating to 

Attachment, Garnishment, Exemptions From Execution: Employees' Earnings 

Protection Law (1971). 

Section 690.5-1/2 states the exemptions from prejudgment levy of 

attachment for ~ earnings of an employee, both paid and payable. This 

section is also the source of exemption from post judgment levy of execution 

for paid earnings of an employee. The exemptions for unpaid earnings, ~, 

earnings "due and OWing," are provided in Chapter 2.5 (commencing with Sec-

tion 723.10). 

Subdivision (a). Subdivision (a) is based on the defintion of "earn

ings" stated in Section 723.11, and Section 690.5-1/2 is applicable therefore 

-35-
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Code Civ. Proc. § 690.5-1/2 

only to persons ("employees") protected under the Employee'S' Earnings Pro-

teet ion Law. Compare Section 690.6. See also Comment to Section 723.11. 

However, the definition of earnings used here includes earnings both "paid 

and payable"; Section 723.11 refers only to earnings payable by an employer. 

Earnings with are "payable" are those which are referred to as "due and owing" 

under this section. "Paid" earnings are covered here by reference to earn-

ings which have been paid to the debtor--whether or not they are still in a 

form identifiable as "earnings." It should be noted that certain analogous 

types of periodic payments--for example, retirement payments, welfare assist-

ance, and unemployment benefits--are not covered berebutby other provisions 

of the 690 series. See, e.g., Sections 690.175 (unemployment compensation), 

690.18 (payments pursuant to a pension or retirement program), 690.19 (public 

assistance). 

Subdivision (b). Former subdivision (a) of Section 690.6 prOVided an 

automatic, total exemption from prejudgment levy of attachment of all earn-

ings "due and owing" to any debtor; this aspect of the former law is carried 

forward without change in subdivision (b) of Section 690.6 and subdivision (b) 

of this section. Compare Cal. Stats. 1970, Ch. 1523, § 19. 

Subdivision (b) of Section 690.5-1/2 also makes clear that the levy of 

execution may no longer be used to garnish the wages of an employee while 

they are still in the hands of his employer. A judgment creditor now my 

only reach this asset of a debtor pursuant to Chapter 2.5 (commencing with 

Section 723.10). 

Subdivision (c). Subdivision (c) exempts from attachment all earnings 

of the debtor which "are in his possession in a form identifiable by the 

levying officer as earnings." It would be inconsistent with the rationale 

of Sniadach and. McCallop to exempt earnings payable by an employer but to 
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Code Civ. Proc. § 690.5-1/2 

make these same earnings subject to attachment as soon as they pass into the 

hands of the employee-debtor. (The tenD. "debtor" is used here to include a 

defendant or cross-defendant subject to attachment. See Section 690(c).) 

Accordingly, to avoid such an anomaly, subdivision (c) provides the same 

total exemption from attachment for all paid earnings still in a form identi-

fied as earnings. Included in the latter category would, for example, be an 

uncsshed paycheck. The identification is done by the levying officer--sheriff, 

constable, or marshaL Where the levying officer mistakenly attaches earn-

ings, the debtor may still claim an exemption under subdivision (d). Under 

subdivision (c), however, the exemption is automatic; no claim pursuant to 

Section 690.50 is required. 

Subdivision (d). Subdivision (li) covers earnings paid but not in a form 

identifiable as earnings or, at least, not in fact so identified by the levy-

ing officer. Subdivision (d) is intended to cover the relatively rare case 

where the officer cannot or does not properly identify earnings as earnings. 

This can happen, for example, where cash in the possession of the debtor is 

attached. Circumstances may clearly indicate that the money is "earnings"--

for example, cash in a pay envelope attached shortly after the debtor leaves 

his place of employment upon a payday. Nevertheless, in other circumstances, 

subdivision (d) affords the debtor an opportunity at least to claim an exemp-

tion pursuant to Section 690.50 by shOWing that "earnings" have been attached. 

Subdivision (d) does not, however, protect earnings after they have been con-

verted into another form. Protection of assets in these other forms must be 

sought under other exemption provisions. See, e.g., Civil Code Section 1240 

(homestead); Code of Civil Procedure Sections 690.1 (household furnishings 

and appliances), ~9o.2 (motor vehicles), 690.7 (money deposited in bank, 

credit union, or savings and loan association). 
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Code Civ. Froc. § 690.5-1/2 

Subdivision (e). As noted above, subdivision (b) makes clear that the 

levy of execution may no longer be used to garnish the wages of an employee 

while they are still in the hands of his employer. A judgment creditor now 

may only reach this asset under Chapter 2.5. However, Chapter 2.5 deals 

primarily with unpaid earnings, ~, earnings which are "due and owing." 

For a very limited exception to this rule with regard to tips, see Section 

723.106 and Comment thereto. Earnings, once paid, are subject to levy of 

execution. Subdivision (e), therefore, provides an exemption for paid earn-

ings comparable to the exemptions provided for unpaid earnings by Sections 

723.50 and 723.51. It should be emphasized, however, that, as noted above, 

this subdivision does not protect earnings after they have been converted 

into another form. Compare Section 690.7-1/2 (money deposited in bank, 

credit union, or savings and loan association). The exemption provided under 

subdivision (e) must be claimed by the debtor and the amount of such exemp-

tion is based upon the total amount of the nonexempt earnings of the debtor 

from his last paycheck--not upon the amount of earnings in his possession at 

the time of levy. 

Subdivision (f). Subdivision (f) provides an exemption for amounts 

essential for support comparable to that provided by subdivision (d) of Sec-

tion 690.6 and Section 723.51. See Comments to Sections 690.6 and 723.51. 

Subdivision '(g). Subdivision (g) provides an immunity from liability 

comparable to that provided by Government Code Section 822.2 (misrepresenta-

tion by public employee). 



c 

, 
'-.-

§ 690.6 (amended). Earnings for personal services of persons other than 
employ",es 

Sec. 4. Section 690.6 of the Code of Civil Procedure is amended 

to read: 

690.6. (a) As used in this section, "earnings" do not include 

compensation payable by an errployer to an emplcyce for personal services· 

performed by such =m'ploY~2, lilhether dencminated as ~\'a~es, ,salary 1 commis-

sion, bonus, or otherwise. 

ta~ ~ All the earnings of the debtor due or owing for his 

personal services shall be exempt from levy of attachment without 

filing a claim for exemption as provided in Section 690.50. 

t&1 ~ One-half,or such greater portion as is allowed by statute 

of the United States, of the earnings of the debtor due or owing for 

his personal services rendered at any time within 30 days next pre-

ceding the levy of execution shall be exempt from execution without 

filing a claim for exemption as pro·~ided in Section 690.50. 

te~ (d) Such additional portion of his earnings which a debtor 

proves is essential for the support of himself or his family shall be 

exempt from levy of execution. AH.-ei-Sliea-ea!I!'RiiBgs,-iif-Be€€s89.i>Y-i<H> 

MeB-Beeessa~iies-ef-l!ie~ 

ta1 i£l The court shall determine the priority and division of 

payment among all of the creditors of a debtor who have levied an execu-

tion upon nonexempt earnings upon such basis as is just and equitable. 
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Code Civ. Proc. § 690.6 

{e1 (f) Any creditor, upon matton, shall be entitled to a hear-

tng in the court in \Thich the action is pending or from "hich the writ 

issued for the purpose of determining the priority and division of pay-

ment among all the creditors of the debtor who have levied an execution 

upon nonexempt earnings pursuant to this section. 

Comment. Section 690.6 is amended to limit its application to those 

persons and earnings not protected under the Employees' Earnings Protection 

Law--Chapter 2.5 (commencing with Section 723.10)(applicable only to 

"employees"). See,~, Sections 723.11, 723.106. Section 690.6 accord-

ingly applies to persons "ho can be categorized generally as independent 

contractors. As to these persons, Section 690.6 continues prior law with 

one exception. Subdivision (d) has been revised in conformity with Section 

723.51 to provide an exemption for those earnings "hich the debtor proves 

are essential for support. The standard provided is stricter than the 

standard under former law; however, the former exceptions to the exemption 

have been eliminated. See Comment to Section 723.51. See also Recommenda-

tion Relating to Attachment, Garnishment, Exemptions From Execution: 

Employees' Earnings Protection La~l (1971). 
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§ 690.7 (repealed) 

Sec. 5. Section 690.7 of the Code of Civil Procedure is 

repealed. 

'9Q~t~--fa1--ie-tke-ma~aggpegate-¥8itie-ef-eBe-t~saRi 

aella?S-~0Qg17-aBY-eeme!Bat!eB-ef-tBe-fellew!Bg,--sa¥!Bgs-ae,as!ts 

!BT-sSa~s-e?-etkeF-aee8aBts-iBT-e?-eSaFes-ef-steek-ef1-aBY-state-e? 

feae?81-sa¥!Bgs-aRi-leaB-aeeee!at!eBt-~ea¥!Bgs-ae,ae!teU-sSall-iB

el~ae-U!B¥estmeBt-ee?t!f!eatee~-aRi-Uw!taa?8waele-sSa?eeu-as-aefiBei 

!B-SeetieB-,Q'1-aRi-,Q't-ef-tBe-F!aaBeial-Seie1-?ee,aet!¥ely~ 

fe1--~eA-eKSEpt!eB-set-fe?tk-iB-s~ea!¥!sieB-fa1-sSall-ee-a-maK!

~-ef-eBe-t~saBi-iella?S-f$l1QQQ1-,a?-pe?S8B7-Wketker-tke-ekB!gete? 

ef-tke-~?t1-ee-se,a?8te-er-eemmHR!t1~ 

Comment. Section 6go. 7 is superseded by new Sections 690 .7 and 690.7-1/2. 
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c § 690.7 (added). Deposit accOQnt; exemption from attachment 

Sec. 6. Section 690.7 is added to the Code of Civil Procedure, 

to read: 

690.7. (a) As used in this section, "debtor" includes an indi-

vidual, corporation, partnership, and unincorporated association. For 

the purposes of this section, a husband and wife shall be treated as 

one individual. 

(b) As used in this section, "deposit account" means: 

(1) A deposit or account in ·any "bank" described in Section 102 

of the Financial Code. 

(2) A savings deposit in, share or other account in, or share of 

stock of any state or federal savings and loan association. As used 

in this paragraph, "savings deposit" includes "investment certificate" 

and "withdrawable share" as defined in Sections 5061 and 5067 of the 

Financial Code. 

(3) A share or certificate for funds received of the member of a 

credit union and all the accllIllulation on such share or certificate. 

(c) A deposit account owned by a debtor is exempt from attachment 

to the extent of the lesser of: 

(1) Fifteen hundred dollars ($1,500). 

(2) The amount by Which fifteen hundred dollars ($1,500) exceeds 

the amounts in all other deposit accounts owned by the debtor on the 

date of levy. 

(d) A deposit account owned by a debtor is exempt from attachment 

in the amount essential for the support of the debtor or his family or 

essential for the maintenance and continuance of his business. 

(e) Any debtor claiming an exemption under this section must list 

in his claim for exemption under Section 690.50 all deposit accounts 

standing in his name whether alone or with others and all aJIIOUnts held 

in such accounts on the date of the levy. 
-42-
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Code Civ. Proc. § 690.7 

(f) For the purposes of this section, it shall be presumed that 

all amounts in all deposit accounts standing in the name of the debtor 

either alone or with others are owned by the debtor. The presumption 

established by this subdivision is a presumption affecting the burden 

of proof. 

(g) The exemptions provided by this section are not applicable 

where the attachment is sought to enforce a court order for the support 

of any person or to collect a state tax liability as that term is 

defined in paragraph (2) of subdivision (a) of Section 723.31. 

(h) Nothing in this section affects the rights of a banker under 

Section 3054 of the Civil Code. 

Caveat. There is no procedure under California law permitting the 

debtor to obtain a hearing prior to a prejudgment levy of attachment. 

Recent decisions of both the United states Supreme Court and the Cali-

fornia Supreme Court raise a serious question whether the absence of 

such a procedure causes such a levy to be unconstitutionsl. E.g., 

Sniadach v. Family Finance Corp., 395 u.s. 337 (1969); McCallop v. 

Carberry, 1 Cal.3d 903, 464 p.2d 122, 83 Cal. Rptr. 666 (1970); Blair 

v. Pitchess, Cal. 3d , P.2d , Cal. Rptr. (1971). 

The California Supreme Court presently has under submission a case in 

which the procedure for prejudgment attachment of a bank account has 

been challenged on constitutional grounds. See Blair v. Pitchess, supra 

n.16. If the court holds that such procedure is not constitutional" it 

will be necessary to make appropriate revisions in the law. This recom-

mendation does not attelllJ?t to do that. This recommendation does provide 

limitations on the amounts which may be attached in circumstances where 

attachment is constitutionally permitted. 
-4,-
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Comment. Section 690.7 provides exemptions from attachment of various 

tytles of savings and commercial accounts. For similar, but more limited, 

exemptions of such accounts from execution, see Section 6<)0.7-1/2. 

Accounts protected. The accounts protected under Sections 690.7 and 

690.7-1/2 include savings and loan association accounts, credit union accounts, 

and bank accounts--whether savings or checking accounts. See subdivision (b) 

(defining "deposit account"). Under prior law, the amount exempt depended 

on the type and holder of the account: Checking accounts and bank accounts 

generally were not protected; $1,000 in a savings and loan association 

account and $1,500 in a credit union account was exempt. See former Section 

690.7 and former Financial Code Section 15406. These exemptions were cumu-

lative so that a single debtor could exempt a total of $2,500 by proper 

allocation of his money. Sections 690.7 and 690.7-1/2, on the other hand, 

provide a single aggregate exemption applicable to all types of accounts, 

including bank savings and checking accounts. 

The failure of prior law to provide any exemption for personal checking 

accounts--the usual depository for current earnings--violated the spirit if 

not the letter of both recent federal legislation and judicial decisions. 

See 15 U.S.C. §§ 1671-1677; Sniadach v. Family Finance COrp., 395 u.s. 337 

(1969); McCallop v. Carberry, 1 CaL3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 

(1970); Blair v. Pitchess, CaL 3d , p.2d , CaL Rptr. 

(1971). See also Recommendation Relating to Attachment, Garnishment, Exe~ 

tions From Execution: Employees' Earnings Protection IIlw __ (1971), reprinted 
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in 10 Cal. L. Revision Comm'n Reports ____ (1971). It should be noted, how-

ever, that the exemptions provided by Sections 690.7 and 690.7-1/2 are ex-

elusive. They are in no way dependent upon a showing by the debtor that the 

amount elailned as exempt represents his earnings. Nor may the debtor clailn a 

greater amount as exempt by showing that amounts deposited were derived from 

his earnings. 

Persons protected. A business as well as an individual may take advantage 

of the exemptions from attachment provided by Section 690.7. See Section 

690.7(a). A business is not provided an analogous exemption from execution 

under Section 690.7-1/2. See Section 690.7-1/2(a). 

A husband and wife are treated as one person for the purposes of Sec-

tions 690.7 and 690.7-1/2. See sUbdivision (a). Accordingly, they are en-

titled to only one exemption and accounts standing in the name of either or 

both of them must be listed in the clailn of exemption even though only one 

of them is sued or is the judgment debtor. 

Although subdi vis ion (a) gives "debtor" a special meaning for the pur-

poses of Sections 690.7 and 690.7-1/2, it is clear that there is no adjudi-

cated debt in the case of attachment. The general definition of "debtor" 

contained in Section 690(c)(debtor included defendant and judgment debtor) 

is fully applicable to both sections. 

Exemption must be claimed. The exemptions provided by Sections 690.7 

and 690.7-1/2 must be c1ailned pursuant to Section 690.50. See Section 690(a). 
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This requirement makes it possible to limit the amount to be exempted by 

taking into consideration all other accounts owned by the debtor. Never-

theless, in the ordinary case, it is anticlpsted that the release of funds 

pursuant to the exemption provided by Section 690.7 or 690.7-1/2 will be 

expeditiously accomplished. Where only the basic exemption is claimed, it 

will be easy to compute the exempt amount and there should be little occasion 

for the filing of counteraffidavits by a creditor; the attaching officer will 

be able to make the necessary distributions on the basis of the debtor's 

affidavit alone. 

Basic eXemption. As much as $1,500 in the debtor's account is exempted 

from attachment by Section 690.7(c). A similar $500 exemption from execution 

is provided by Section 690.7-1/2(c). This basic exemption is an aggregate one, 

however. Hence, a debtor may claim as exempt from attachment only that por-

tion of an account levied upon which, when added to all other amounts held 

by the debtor in other accounts on the date of the levy, equals $1,500. The 

exemption must be claimed and the burden of proof is on the debtor to show 

that he is in fact entitled to exempt the amount claimed. See subdivision 

(f). See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim for exemp-

tion the amount he holds in all other accounts on the date of the levy even 

though the other accounts are not levied on. See subdivision (e). In com-

puting the amount of the debtor's exemption, any account standing in the debtor's 

name, including all joint accounts, are presumed to be the debtor's. This 

presumption is one affe ct ing the burden of proof. See subdivision (f). See 

also Evidence Code Sections 605, 606. Same or all of such accounts may in 

fact not be subject to attachment or execution 
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becaLlse of the ,);ltu:re of the account or the character of the f'unds in the 

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d 116 (1954), 

Spear v. Farwell, 5 Cal. App.2d Ill, 42 P.2d 391 (1935). Sections 690.7 

and 690.7-1/2 do not affect this immunity; a nondebtor rray make his thlrd-

plrty claim pursuant to Section 690. 

Additional exemption for support or continuation of business. The debtor 

is given two additional exemptions fram attachment that permit him to protect 

an amoLlnt in excess of the basic $1,500 exemption if he is able to show such 

amoLlnt is essential for the support of himself or his family (compare Section 

723.51) or essential for the maintenance and continuation of his business. 

See SUbdivision (d). The latter protection sho111d be particl1larly helpful to 

the small bl1siness man in avoiding the tremendol1s impact of an attachment of 

the operating funds of his bl1siness. It sho111d be noted, however, that it 

applies only against a levy of attachment and is limited to amounts essential 

for the needs of the business. 

Exclusion of attachments to enforce order? for support and to collect 

state tax liabilities. Subdivision (g) elimi~tes the exemptions otherwise 

provided by this section where the attachment is sought to enforce a court 

order for support or·to collect a state tax liability. This special considera-

tion for such creditors is consistent with the special treatment accorded 

them under the Employees' Earnings Protection Law (Chapter 2.5 of this title) 

as well as under Title III of the federal Consumer Credit Protection Act. See 

15 U.S.C. § 1673(b)(1), (3). 

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2 

are limitations on garnishment procedures only; they do not in any way affect 

the exercise of rights pursuant to Civil Code Section 3054 (banker's lien). 

See subdivision (h). 
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§ 690.7-1/2 (added). Deposit account; exemption from execution 

Sec. 7. Section 690.7-1/2 is added to the Code of Civil Pro

cedure, to read: 

690.7-1/2. (a) As used in this section, "debtor" means an 

individual and does not include a corporation, partnership, or 

unincorporated association. For the purposes of this section, a 

husband and wife shall be treated as one individual. 

(b) As used in this section, "deposit account" means: 

(l) A deposit or account in any "bank" described in Section 

102 of the Financial Code. 

(2) A savings deposit in, share or other account in, or share 

of stock of any state or federal savings and loan association. As 

used in this p:!ragraph, "savings deposit" includes "investment cer

tificate" and "withdrawable share" as defined in Sections 5061 and 

5067 of the Financial Code. 

(3) A share or certificate for funds received of the member of 

a credit union and all the accumulation on such share or certificate. 

(c) A deposit account owned by a debtor is exempt from execution 

to the extent of the lesser of: 

(1) Five hundred dollars ($500). 

(2) The amount by which five hundred dollars ($500) exceeds the 

amounts in all other deposit accounts owned by the debtor on the date 

of levy. 

(d) A deposit account o;med by a debtor is exempt'from execution 

in the amount essential for the support of the debtor or his family. 

(e) Any debtor claiming an exemption under this section must 

list in his claim for exemption under Section 690.50 all deposit 
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accounts standing in his name .whether alone or with others and all 

amounts held in such accounts on the date of the levy. 

(f) For the purposes of this section, it shall be presumed 

that all amounts in all deposit accounts standing in the name of 

the debtor either alone or with others are owned by the debtor. 

Tbe presumption established by this subdivision is a presumption 

affecting the burden of proof. 

(g) The exemptions provided by this section are not applicable 

where the execution is sought to enforce a court order for the sup

port of an;y person or to collect a state tax liability as that term 

is defined in paragraph (2) of subdivision (6) of Section 723.31-

(h) Nothing in this section affects the rights of a banker 

under Section 3054 of the Civil Code. 

Comment. Section 690.7-1/2 is added to provide protection from execu

~ similar to that provided by Section 690.7 from attachment. See Section 

690.7 and Comment thereto . However, the exemptions provided by Section 

690.7-1/2 are available only to individuals, and no exemption i8 provided 

for amounts necessary to maintain or continue the operation of a business. 

Compare subdivisions (a) and (d) of Section 690.7 ~ subdivisions (a) and 

(d) of this section. 
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§ 690.18 (amended). Exemptions; public and private pension, 
retirement, diaabllity or death benefits; vacation credits 

Sec. 8. Section 690.18 of the Code of Civil Pro-

cedure is amended to read: 

'R 690.18., 

Ga) All money rf'ceivcd by any pH!,::OO. a resid"."nt of the p:ta~.f'. a...;; il lIen· 
sion, or as an annuitJ or retirement or dbabHity or death or other benefit, 
or as a return of contributions and inter(:~~t thercon1 frnm the t~nit\~d States 
government, or from the siate, 01' any couniy, city, Dr dty and county. or 
other political subdivision or the state, or any pubU{' tru~t. (II' ~}Ublir cor· 
poration, or from the governing body of ~n~' of thHm, or fmm any public 
board or boards, or from any retirement. tUsability, Dr- annuity sysh:m e..~. 

tablished by any of them pursuant to statute, whether th" sank shan h" in 
the actua) possession of such pens:oner or benefjciary. or {!.elH);.:;itil?d by him. 

(b) All money held, controlled, or in proce!ls of distribution by tlw >tate, 
.or a eity~ city and county. county. or other politieal ;subdivision of thE' 
state, or any public trust or public corporation, 01' the govcrr:inj!' body of 
any of them, or by any public board or boards, de"in,d from th,> eontribu· 
tiOltS by the state or such city, county, city and count)', 01' other ?olitknl 
subdivision, or such public trllst, public corporatioll, goveming hody, Or 
public board or board., or by any officer or employee thereof, for retire· 
ment or pension purposes or the payment of disability, death. or other 
benefits, or the payment of benefib payable to, or thc reimbursement of 
benefite paid to, employees thereof under the provisions of t!te t:nemploy· 
ment Insuranoo Code, and aU rights and benefits "«rued 0)' .ecl'uing to 
any person unde<' any system established pursuant to statute by th" state, 
city. city and county, county, or other polttical subdivision of the state, or 
any public trust oJ:.. public <Xlrporation for retirero('nt, annuity, or pension 
purposes or payment of di~ability or death benefits, and aU ,'aeatian credits 
accumulated by a state employee pursuant to the provisions nf Sect.ion 18050 
of the Government Code, or any other public emvlo),,,, pur.uant to any law 
for the accumulation of vacation credits applicable to such emrloyee. Such 
moneys, benefits, and cr€<lits shall be exempt without filing " claim of 
exemption a. provided in Section 690,50, 

(c) All money held, controlled, or in process of distribution by "ny pri· 
vate retirement plan, including, but not limited to, ullion retit'ement 111ans, 
or any profit-sharing plan designed an(l used for ",tircment purp"""', or 
the payment of benefits as an annuity, pension, reti,'ement allowance, dis· 
ability payment or death benefit from su('h 1'etiremcnt or profit·.har;ng 
plans. and alJ contributions and interest thereon l't~turnecl to auy Inl.'mUl'r 
of any fluch retjrement or profit .. sharing plan, .are exem))t from {:x(>{'lItjrln. 

attachment. or garnjshment in any bankruptcy proceeding. 'f'his .. tibai i 
aiaR i!lhaJ..l 88\ a~J31) h as)' H108R8~fJ: l:usJa ill 811S utitf-Mi!"' fiiltjtHUl\ i:! t!el:!: 

. Hiked Inlra •• ltt to the fette,.) "Self Elftfll~.i e II hlf~i. i8tlftl~ Tent Rt til LlhE!Bt 

tet.f lQIU)" (PaIs. 87 "'Q~i 7' ita. Sgg),' usr h 8:RU JI tf! '. Ii BHi' ui iiA 
_By" JIlaRB 8. ey ,elSe Be freWl: ftR3 btU h r:r::tj J l 'If! t..Jd. iH tile) aft: J j to t lieU 1J::l!tfi 

-50-



r ,,-. 

•• -'" _ .. w. __ '" -.~ 

Code Civ. Free. § 690.18 

(d) All periodic palfments payable Py a pension or retirement 

plan that are not otherwise exempt by law are exempt from levy of 

execution in the amount that is exempted by Section 723.50 without 

filing a claim for exemption as provided in Section 690.50. 

(e) Nothing in this section limits the applicability of any 

exemption otherwise provided by statute. 

Comment. Subdivision (c) of Section 690.18 formerly excluded Keogh Act 

plans from the exemption provided by this section. Such exclusion conflicted 

with the exemption provided such plans under Sections 28002 and 28005 of the 

Corporations Code. The conflict has been resolved by deletion of the refer-

ence to Keogh Act plans from Section 690.18. 

Subdivision (d) has been added to Section 690.18 to satisfy the federal 

restrictions on garnishment of "periodic payments pursuant to a pension or 

retirement program" provided by Title III of the Consumer Credit Protection 

Act of 1968. See 15 U.S.C. §§ 1672, 1673. 

SubdiviSion (e) has been added to make clear that this section is not 

the exclusive source of exemptions for retirement funds. See,~, Corp. 

Code § 28005; Educ. Code § 13808 (State Teachers' Retirement System); Govt. 

Code §§ 21201 (State Employees' Retirement Law) and 31452 (County Employees' 

Retirement Law of 1937). 

~ The Commission is actively engaged in a general review of the 

California statutes relating to the entire field of attachment, garnishment, 

and execution with a view to recommending the enactment of a comprehensive 
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revision of this body of law at a future session of the Legislature. The 

revisions made in Section 690.18 are designed to cure obyious defects in the 

law and to enable the State of California to secure federal approval of the 

Employees' Earnings Protection Law. See Recommendation Relating to Attach-

ment, Garnisbment, Exemptions From Execution: Employees' Earnings Protection 

Law (1971). The Commission plans to reconsider this section in connection 

with the general review mentioned above. 
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§ 690.50 (amendedl 

Sec. 9. Section 690.50 or the Code of Civil Procedure is 

amended to read: 

'Ii 690.50.,) 

C; It the pr~perty menUonro In SE>(.'tJons 600.1 to 6UO.~fio. tn<'hlki\'"\", shall tJC> ledre 
upon under wrU or attbebmeDt or execution, the ~kd('nuJlnt (J-J' judJ;:meut .l~bt{)r 
(herein rete1'red to a:..8 ··tbe debtor"" in order to 8.\"akl hiJil';;l,!-lt- Of hl~ l.-xempHo a ri ght.~ 
lUI. to &u~h property. ~hal1 wlthill 10 days from the dat(; lliu.ch l~rllIJot'rty WM !e\"tt"d npl.at 
deUtver to tbE' levying Qttk-N' an :s.!tifJa\,1t of' bimsei( or !tls Elgt'llt. tOf,:(othrf with a 
copy thereof, a.lleging thd the IlTOfk·rty J.e"i~,j l.lpon. tdt>-nuty~ng it, 1:-1 t'!xempt, }lp.e1'i1'y
ing the ~ti.)n {t" g.:(~Hon8 or thi~ code on wbtcb be reUeR tor hl~ C"lulm t'l ... ~xt·mptIQa, 
and aB tad.Js n(>("t"!38aty to tl.'ttlPGrt bb dahu. &ntl ah .... .stflt~ng th.t!l'\:in his addN":-'''' 
within tbis i;t~itf: for the pU"f.PO&(' of ~loCrmitting sen-1ft!' by mail li!)oJn him or tt~! 
eounterurtldl'rvtt Mnd any notice ot the motion llerei:l pr~ ... ldf'd, 

(b) Forthwith UP(h, ~ivlng ~ attidavit (sf exemption, the Ii'yyh~g otti"':I.:r ~hutl, 
~r\'e upon ~ pla.inUtt Qr tru- pertloll ill wh(JS(> ra,'or th(' writ M.1Hii: I,tj,~rein n·t,'r 
red to !dI .. the eredjfor"), v.itbe.r per:!iUllally or lJy mali, .. {-opy i)t th~ ttffidavit nt 
exemption. together with a writing, S~g1~ed try the levying officer. st.lll_ting thd ttH' 
elatEr!. .... 0 exemption ha.:B been n:.-ceh"td and that tlte ottker will rel('K.Se lhl' PTOJ*rtJ 
,HihlSiS !tl~ rN''(',h-·(''i< from the \:':ooitor :I. ('(Juntcrllftldavit w!thln the 'jj\Ys n.!wt'servk-e 
nt such \vl'iUng, 

iel It tnt' er".ui1or dt's.irE-!o- to ("l)ntA1rt. th(~ ~laiJn to eXt'mpUon, be !Wall, witl.tiD such 
f*,flu<1 of five dU:f~, tae w~fb tb~ H'vy1ng offlrt!t il eounteraffidr,'tJt allt->ging that the~ 
IJ"l"lA)\·~rj-S l:, }lOr. t.':~~':trl!)t w;thin thl' m(>'Uling 'tit the tiect!ot'! ~r se<1irms 01 th~ oOOde 
mlkd upon, or 1t Uu.' dai.m to:! eX'P.'mptio-n be i};tt,.......:;('d em ScC"'JQJlS !:iOO.2, 690,3. OOQ.4, • -1 2 

\..---i,."'ooii'i,o,;;'· ~Llln;jtr~r UUit tlit! \",llu(~ (It the property c13imed !O bl~ t'xempt i:!:!- in excess of ~ 
T.'fLht,~ t'ltf'.t~~(t in flu- appl~{"J:t}jot l*-'t'tiOh fir ~tlonlil, together with proof of ~rvtee- ~f Ii: 

('oPJ,' of ;o;uch (~Oull:i~r'lr(iJavlt U!lOt~ the debtor. 

{d, It 110 ~Hdj ('I'mnte~utfidn\·!.t. \...tth ,e(j.ch ])root of 8IPtvi('C, i$ so ffJ.ed wlth the 
1':-Y)1U~ offit'-f'r w~thiu th~ t~rne allo-wed, tll(' ott1cer ~haU fortbwltll :relelll!e- tbe 
i1-ropr,'rt~· . 

(e) Jf t":ud! 01untN·{J:I"fidfJ"it, wjth such proof of 9Cr'V~C'e, 1!': 1>G tiled, pitner tbe
ert'{Ht(lr or tbe tle-l)tot shan be enti.tleo to. a. heariDg in the <.'fJurt in wbkh the u'<:1ion 
is Jlt-ndtng or frofrJ. which the writ l;-isuC'd for tbe purpose of deterrnht1r.g the' {'udrn 
tCl {,xNr~ptil)n} the- prit)rity or dlv1s1on of p8.Yment between one or more credit(lX'5 'frtJill 

"nODi·i.E'mpt :e-amings tinJ~~r thi' provisions of ~t1on 690.6 at' tbe value of the prop
t.'rty dalmoo (0 he nt>mfrt, 'SuctJ: "hearing etlan be gn1u'Url by the court upon motion 
of eittl('r PMty 111I!;,d~~ within fl\"(' days after' ttw. ("()tlnreratndllvit ia tiied 'With the 
!-e"yin-g: o-tfkl"f. a1!:d ~u(-h hearing mUf~t be bad within 15 days from the dltlote of the 
makIng of l'o'ldl (notion unles~ ronUnnoo by the court for good eilUSe,. The party 
mal;:lnLl( the nmhon for I::e:;rrjng nhah gl'V(~ Dot l.etfg than i!voP.- days' notiee In -wr:ltlng 
Itf ~U(,t, ht~-9"rlng to t!<012 );('vy!ng orr1(:-f'r f:nd to. t.Jle other pa:rt;f~ ana SI-"t«"!ly thereln 
thAt the lw-sring ~I! tor- th>:!' purpose at determining- the clatm to exempt.tan, T~ no
tle-E' ma.y be ifr moti~ln or of hearing and upon the tiling of the not1~ wit.~ tbe clerk 
ot COOrt, the motion is d-ef'mW made-. 

(t) H' neithPf party makeli .such motion wIthin tbe tim~:! &1Iowed~ or it the- le-v)1.l)g 
officer ~haH not ba'le: bet-n served with a rops of the not1.<:e of ht>.aring withtn 10 day! 
alter the tmn~ -of rhe rounrenttldavl.t, the le-vyjng off1<cer .hall forthwith re\eatK' 
the PNfperty to tb.-e debwr. 

{g) At any tlmt~ ~\-'"bIle the p~d!ngs are pendtng., upon motiOn of -either party or 
U}XIll ttl!! {)\'1n motion. t1e court may (1) Qrdu the sale -or Imy perishable property beld" 
hy ~nch Otti(,'1?!' and dlrect dlspG.'!IUon of the p~~ of sueh sale, sna (2) make- such 
other noot-'re .:13 may re prof*r under the- partl-cuiar dreumstaON'8 et tl.l.e case. a",-ny 
1>Tdt>r~ :::to mad~~ mu."v bP Uloditi~l.or vaeAtt-d by the court .or judgf::' grttntiug trn:- xame. 
or by the court in wbleb the proceeding~ are lX~ndlng, at all;" time- dur.i.ng the )JeD. 

d(m(",Y of tbe P"w('«('{}itLg-6, upon .m(n tern ...... dB may be jURt. 

th) 'I1~e le.lTing ott1c."l'f in aU c:-ases shaH rl..'tnin phygks] po~~ss.to:n" of the pro!)erty 
le\'ied ;lpm. Er it is ('11'Hl~ of pbysical possetUliont or In tht~ c.a.8e ot pro})Crty tI:-ot 
capable ot pbyt;kal pos.."'oCssion, the leyy Mall rema1n in full 10rN and ertt"Ct, pending 
UK.' tiDal dr-tcrutinaUon of tbt-- chum to f%empUOf).. llowi!~'er. 00 pale under ex-eeu.· 
tlon shall be bad pl"ior to Allcb final dewrmlDation nnletvs aD order ot the court 
hf'ar-in~ tht' f~1Hlm for (>-X{'mpttoD shall so pw,,'lde. 
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(i) .At such be-art ng, the party ('lal:nlng the exemption shaU bal'"E! the burden ot 
PlOOf. The omd",!", and countendfid •• lts sball be filed by the 1.\·,log ottl..,r 
wIth the court and sholl constitute lbe pleadings. subject to tbe powcr ot the ",urt 
to permit an .n.moE!Ddment in the interests of jU8t1ee. The affidavit ot exemption 
NhaU ~ d<temed rontro\"erted by tbe ('(JIuntel'affldav1t and both shan be n!C'eived in 
N'Ide-nee. Noth!ng ber,~l!l shan ~ e.onstTU('i1 to" deprive any-one ot the right to a 
JUry trhd In any ~.se whf..~N>. by the C<\;nstltutlon. !:>ueh rigbt is ,i\,,{~D, but .a Jury 
t~lal mo!' he \\'IlJn'il ht any such C!l.se in like manr.er 88 in tbe trial ot an a('tion. 
S(I- finding:;;; llbal! hi:' rt'quirt'Ll in a p:ro{'t.~ir.g under tbh.:: srcUon, When the hearing 
~s bcfn["(' th(' ("tlLlrl tduiug witbout !l JUI')" and no ('vidence other than tbe artldavlt 
an'll countt'rattidft'rlt iH otr .. red, the <'Ourt. it aatigfie>d that 8utfld.ent tacts arc sho-wn 
th('n~bYr mBy make its detertnin,dion tben'on. Otherwise, jt shall onk-r the beariDg 
OO!itinued, fCtr Lhf. producUGJl of otber evidence. oral or documentnry. or the tiUne: ot 
-oUle-r .attidax;tlC iLnd t'Ouoreraftlth,,"It$. At tbe ('ondu~iOl. of" th~ ht ... .lrlng. thl" rourt 
lihaH ,tve jDdgment der..ennining whetber t1l('! clillm to ('X(Ioml)tiun J!oib .. n be allowed 
ur 110t, lu wbol(' Or' ill part. aud mal''' gin' Judgment dcterruJJlillg' the prlorit)' or dlvl~ 
slon of P81ment betl\"eNl one or more "".redJtora from nonexempt earnIngs onder the 
prol'isions.of SecUon 000.6, whieb Judgment shall be dewrmlnathe &..."1 to the rl.ht or 
the creditor to hove lbe properq taken and held by the ottleer or to subje<t the 

. property to l'l'yment or other satlsfoctlon of hl. jud,,,,eot. In BUch judgment the 
", .. It !ihkll make all proper orders for the dl_l_ of suoh property or the pro
.....u the ...... f. 

(j) A '.Pf of any judgment entered ib the trial ooort shaD be fortbwltll _ .. mll
ted l>7 tbe clerk to the lev, ing "tnee.. In order to pennlt such ottlee. to either role ... 
lb. property attoehed or to oontlnue to hold It t9 seU l~ In aeoord&_ wllb the 
provi.j~1I.1 or tbe writ pre.loU!ilJ' <kllverod to him, Such ottl""". unless an appeal 
from til .. judgm.nt Is wal·,ed. or the jndgment has otherwloe beoome tlnal. shall 
contbIoe IG hold IUch property uDder attachment or ",,_don .... tlnuq !be eaJe 
or 107 propertJ' held \uldcl" ~%eCUtion, unUI .IIuc::1I: becomes f1eal. However. 
It a C!~lm 10 ex .... jld" .. um\er 
.hall be eDtlIled to a rele .... of the 
dQII. nnIeu otbe.,... ... ordeN<l by tbe .. urt, or u_ the le,'yJ.oa ottl ... shJLU h •• ' 
been sened wllb a COJl1 of a nod .. of aweal from tbe Judplenl 

(t) When. all)' 40cuInenta oequlred hereunder are .. rved by mall, lbe PN.iIIoJI8 
of tWo oode .. latin! to .... Ire b.r mall .balI be applicable thereto. 

(/) Whe ..... r the Ume Allowed for aD act to be do"" hereuoder I. exten<led by tile 
court, _tteD IiOtI<ee thereot shall be liyen jll'OlDptIJ to the oppoolng l>&rtJ. Ulll _ 
_ notIoe be wal'ed, aDd to the Jeor,1Dc or&er, 

(m)· All appeAl 11.,. t ....... all)' judgment under lb!& aectlOD. S ..... appeal to be 
taken In the marme. protlded tor appeals !Ji the eourt 1n which (be Proeeed1Dc I. had. 

Comment. Section 690.50 is revised to include appropriate 

references to Sections 690.5-1/2, 690.7, 690.7-1/2, and 690.18. 



c 
§ 710 (uended) 

S!'!c. 10. Section '1l0 Of' the Cod!'! of Civil Procedure is alM!nded 

to read: 

710

2 (a) Whenever a judgment for the payment of money is rendered by any 
court of this .tate against a defendant to whom money i. owing and uo
paid by this state c>r by any county, city'and county, city or municipality. 
quasi-municipality, district or public corporation, the judgment ~dlt"r 
may file a duly authenticated abstract or transcript of such judgment to
gether with an affidavit stating the exact amount then dUe. owing and 
unpair,i thereon and that h. desires to avail bimself of tbe provisions of 
this section in the manner as follows: 

1. If such money, wqes III! eaIefy is owing and unpaid by this atate 
to such jildgment debtor, said judgment creditor shall file said abatrad 
or transcript and affidavit with the state department, board, office or com
mi&eion owing such money, "'.,.e. 8r &&1M') to said judgment debtor prior 
to the time such state department, board, office or conunission pruents the 
claim ot such judgment debtor therefor to the State Contro!!er or ~& tho 
Slate Perl!OlInel BeliN. Said state department, board, office or commission 
in presenting such claim of such judgment debtor to said State Controller 
shaU note thereunder the fact that th~ filing of such abstract or transcript 
and affidavit and state the amount unpaid on said judgment as ahown by 
said affidavit and shall also note any amounts advanced to the judgment 
debtor by, or which the judgment debtor owes to, ·the State of California 
by reason of advances for expenses or for any other purpose. Thereupon 
the State Controller. to discharge such claim of such judgment debtor, 
ahall pay into tbe court which issued .uch abetract or transcript by hi. war
rant or check payable to said court the whole or such portion of the amount 
due such judgment debtor on 8uch claim, after deducting from such claim 
an amount sufficient to reimburce the state department, board, officer or 
commission for any amounts advanced to said judgment debtor or by hill! 
owed to the Sta.te of California, alld 11ft. r eelitl»*iBfI tBel'eI ... MI aMsll" 

~ Cci.al M 8ft! l!a!t et' suelt CreMeI' peNSI\: 86 is aH8Wsd By statu.ta ., ilta 
VA", .. :8'-'81, 81 \he e ....... ls em»! "8 Q.e jud,..t deWer Nr hi. , .... 8u1 

ee .. ieea tie tBe et.ate rendered at ., 'Mae wUilde 39 ...,. ,,8Ilt IJI uetJ'"1 
UI. 1m .... of 8V" A8stttaet e~ \f1aft1H"" as wiJl satl8fy in fuU or to the ereat.. 
est extent the amount unpaid 00 said judgment and the balance thereof, 
if any, to the judgment debtor. 

2. It such money, A8Ces or eallll') is owing and unpaid to such judI'
ment debtor by any county, city and county, city or municipality, quasi
municipality, district or public corporation, said judgment creditor ahaD 
file said abstract or tranaeript and affidavit with the auditor of Inch county, 
city and county, city or municipality. quasi-municipality, district. or public 
corporation (and in ca.e there be no auditor then with the official whose 
duty corresponda to that of auditor). Thereupon said auditor (or other 
official) to disebarge sucb claim of luch judament debtor shall pay into the 
court which issued such abstract or transcript by his warrant or check 
payable to said court the whole or luch p'ortion of the amount due on such 
e1aim of luch judgment debtor, lees atl alltont; e(ta5 \6 eBt helf I)f slIds 
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Code elv. Froc. § 710 

"flesh, peNis", as is ol-ltwrca BY atat.at~ af tbe UHi\es States, af tit@ eaAlM 

"iHgA af the de'bite .. e ... iflA b) t-r.e eotJnt" tit, and {Ottnt,,, eit.}i, mtutieipdit,... 
!tUBe! ltuutieiJ9ftlity~ eli8tr~et 6r ;flihHe 06lj381 diM to the jtlcigftteftt aebtM
ie. Ria ~PI!Ieft&l gel"\ ieea 'tr€ i!aeft fHthlie hed;y 1"efuiered ~d. 8tlY time ",lU,ilt 
-&G-U!l8 Bes ,ueeding t*,-aHng ef Blleh it~t 91' trBBsePi,t. as wiH 8at.
isfy in full or to the greatest extent the amount unpaid on said judgment 
and the balance therecf. if any, to the judgment debtor. 

(b) The judgmetlt creditor upon filing su<:h abstract or transcript and 
affidavit sholl pay a fee of t.wo dollar. and fifty cents ($2.50) t .... the person 
01.'" ageney with whom the same 1::1 fHcd. 

(e) Whene:vt:T a. court r.e~dves any money hereuI'~der. it shaH pay as much 
thereof as is not exempt from exe(:ution under thi~ code to the judgment 
el'€ditor s.nd the balance thereof, if any, to the judgment debtor. The pro
cedure for dekrroining the claim of exe",.ption shall be governed by the 
proeedure set forth in 6~6.26 of eft; •• '!le,· Section 690.50,. 

(d) 11.1 the event the moneys owing to a judgrnent debtol· by any gOVi:Jrn· 

mental .agency mentionM in this section ar!i3 owing by rea.80n of au award 
made in a condemnaU<lD proO"edh,g hrought by th~ gnvernmental agency, 
t!=.ur..h g'iwermnental agency nla~,' pay the amount cf the award tG the del'k 
of the ccurt in which .1:eh eondem~ation proceeding waa tried, mid shall file 
therewith the abst.ract or tro!lg~ript of judk"Tfler .. t ."i..'1.u the affidavit. filed 
with it hy the j'.Adgn'H~l1t creditor. Such payment into court shan CI:)ustltutc 
lJr{'r'rr.a.e:r,t of ntt':. conderrmation awa.rd wit.hin the !tlf::aning of Sect jon J2,51 of 
this code. Upon ""en payment im" court and the filing with the county 
clerk of surh a.bstrad or transcript of judgment 2nd affidavit.. the county 
clerk ~han notify by mail. through thf.ir attornoys. if any, aU partie. inter· 
esied in said award of tht; tirn.e and place at which the ec·urt which tried tbe 
c(..nclemnatl(on -procoeedlr.:g wjH deurrrline the eonflkti:ng ciaims to .said award. 
At said time and place the evurt shall make su.ch determination and order 
the diatriotitlo1'l of the money held by the {'"ounty derk itl acC(Srdnnt~. thert· 
with. 

:,;:) T!1~: j~dg.nH_'n! ~.'-ri;'{!~t(..'r m.:~ .... stal-.: in ttl.: af~ida.vit any fad or fa(:t~ 
~_0T;{1bg- to e .. ;::ahli ..... n (he i{knt;~:,· ui tr;{' j' .• dgHJt!Ht ciebtot. No pub!ic of
fii:er ()r ernV:·1r;::·~ !:<hali he ~uI111e for l.:ol~iur..:: to ;;erf'orm any duty imposed b~~ 
thi .. ~. se-fti-:m Hni .. ~::.s ~;uifki(~nt inlO-rmntion is fUl':'1i:3hed -hy the abstract- or 
l.ranrKript ~ogi:'t"tH!r 'v.--ith tt.8 ;:lfii~isv:t to -enub11':> him m iht' exe!(lS-e of rea~ 
sonab!e diligen.:~~ w -'i~cert.::{L'l. suth idt!:'"ltity lhen·from ;'..m~ from the ftapf:!rs 
arl.d r(;e(ird~ on file in the- offke in Wl"jdl he Wl)rKs. The word ·<office" 
a.!1 used herein does. not include arty branch or .:.ubol'dinatf.' office located in 
a di"ficrent city. 

(f) }7StBtSg 18 tfii£i< 8eetl6R shttH ftbihot itt:: the filing of AI" IIb5haet-e-r 
'tPtlFtSC':l!'ir-i't aHa a.ffiefft'l1 t itrtlitHf! &fl:7/ wag-e 5, 6 r aRlal l &'-t\ if'lg t.r the G 9\' 

er8£l1, lsiealeftftnt Gel emst', 8e:eretti:l'y of Stftte, Cenbt:lHu', TrC:8:.Hit"ei"-.--aOO 
At~6Yf!lt!r GeM:rllit. 
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Code Ci. v. Proc. § 710 
,.\ r·' . 
\e1 ..l..!...L .... 

2. fees received by a stat" agen·'i under thb dection skU be de· 
posltea to the credit of tbe fur,d {rum v"':hieh paymentf, wen, or would be, 
made on account of .a g-.arni~hm.r.nt turder thi~ section. Pet" tAe ]>Qrji'QIJ!9 gf 
~rQgNlfJhj l1a.)'mel~l'!l trem the- ,slat;?' Ptty Bell RevakjRg Fbl'p.a sliall ~ 
Bt!t!mea fta;rmlRts RUi8:€ [Fe-ft' ibhe it:l1'lt! eat sf v~kit1ft "Benezra ts Meet SHGn-. 
.~'l:in.@ "'''TO t.ra~lLT'W}":re~,l t& said l'Feolvi&g fli'!Hlr 

(g) This section does not authorize the withholding of E~rrJi:lg$ 

held only pursuant to Chapter 2.5 (coIr.mencing with Section 723~10) .. 

COlIllllent. Section 710 15 amended to eliminate the use of the abstract 

procedure as a means of garnishing the .... ages or salary of a public employee. 

The earnings of such employees lMY be withheld pursuant to the Employees' 

Earnings Protect. ion Law on}",. See Chapter 2.;; (commencing with Section 

723.10) . 
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Sec. 11. Chapter 2.5 (commencing with Section 723.10) is added 

to Title 9 of Part 2 of the Code of Civil Procedure, to read: 

CHAPTER 2.5. EMPLOYEES' EARNINGS PROTECTION LAW 

Article 1. Short Title; Definitions 

§ 723.10. Short title 

723 .10 • Thi s chapter shall be known and may be cited as the 

"Employees' Earnings Protection Law." 
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c 
§ 723.11. Definitions 

723.11. As used in this chapter: 

(a) "Earnings" means compensation payable by an employer to an 

employee for personal services performed by such employee whether 

denomina ted a s wages, salary, commission.,.l>D.ll.ua, or otherwise. 

(b) "Employee" means an individual who performs services subject 

to the control of an employer as to both what shall be done and how it 

shall be done. 

(c) "Employer" means a person for whom an individual performs 

services as an employee. 

(d) "Judgment" includes a support order. 

(e) "Judgment creditor" means the person in favor of w:hom a judgment 

is rendered and includes his representative. As applied to the state, "judg

ment creditor" means the sPeCifiC state agency seeking to collect·a judg

ment or tax liability. 

(r). "Judgment debtor" means the person against whom a judgment is 

rendered. 

I("'gi) "~pJr'sob;' includes an ihdividtikT, a corporation, a partnership 

or other unincorporated association, and a public entity. 

(h) "State Administrator" means the Department of Industrial 

Relations. 

Comment. Section 723.11 states definitions used in applying this chap

ter. Subdivisions (a), (b), and (c) make clear that this chapter deals only 

with the garnishment or withholding of earnings for services rendered in an 

employer-employee relationship. Subdivisions (b) and (c) are based on the 

common law requirements for such relationship. It should be noted that an 

employee may be given considerable discretion and still be an employee so 

long as his employer has the legal right to control both method and result. 

However, no attempt is made here to incorporate specific case law arising 
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out of situations involving problems and issues unrelated to the purposes 

and procedures relevant in applying this chaj?ter. "Employee" includes both 

private and public employees. (See subdivision (g).) See also Section 

710. 

"Earnings" embraces all remuneration "whether denominated as wages, 

salary, COmmission, bonus, or otherwise." The infinite variety of forms 

which such compensation can take precludes a more precise statutory defini-

tion. Accordingly, the State Administrator, who is authorized and directed 

to adopt "such rules and regulations as are reasonably necessary for the 

purpose of administering ••• this chapter," will be required in some cir-

cumstances to provide rulings consistent with the statutory definition as to 

whether certain items are an emp1CJee's.earnings. See Section 723.151. One such 

item will probably be vacation credits or pay. Different employers will treat 

this form of compensation differently. Generally speaking, however, vaca-

tion pay should be subject to withholding only when paid, ~, when the 

employee goes on vacation or terminates his employment in circumstances where 

he has the right to be paid his accrued benefits. 

Unlike the definition of "earnings" used in Title III of the federal 

Consumer Credit Protection Act of 1968, the term used here does not include 

"periodic payments pursuant to a pension or retirement program." Separate 

treatment is accorded such payments under Section 69C.18. 
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c Article 2. General 

§ 723.20. Chapter exclusive procedure for withholding earnings 

723.20. The earnings of an employee shall not be required to be 

withheld for payment of a debt by means of any judicial procedure other 

than pursuant to the provisions of this chapter. 

Comment. Section 723.20 makes the Employees' Earnings Protection Law 

the exclusive judicial method of compelling an employer to withhold earnings. 

Attachment of earnings before judgment is abolished by subdivisions (b) and 

(c) of Section 690.5-1/2. For provisions relating to voluntary wage assigrur.ents, 

see labor Code Section SCO. For issuance of an earnings withholding order 

to enforce an order for support, see Section 723.30 and Civil Code Section 

4701. This chapter has no effect on judgment collection procedures that do 

not involve the withholding of an employee's earnings. See,~, Sections 

690.7, 690.7-1/2 (bank accounts), and Section 690.18 (retirement funds). 

However, where an employee's earnings are sought to be garnished, the creditor 

must comply with the provisions of this chapter. This rule applies to public 

entities as well as private persons. This chapter, for example, imposes 

significant limitations on the state's ability to garnish wages for tax 

delinquencies pursuant to its warrant and notice procedures. See Section 

723·31. 

Of course, the Employees' Earnings Protection Law has no effect on 

matters that are preempted by the federal law, such as federal bankruptcy 

proceedings--including proceedings under Chapter 13 of the National Bankruptcy 

Act--and federal tax collection procedures. E.g., Int. Rev. Code of 1954, 

§ 6334(c). Nor does this chapter apply to deductions which an employer is 

authorized by statute to make for such items as insurance, premiums and payments 

to health, welfare, or pension plans. See, e. g., Govt. Code §§ 1158, 12420; 

labor Code §§ 224, 300. 
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§ 723.21. Levy made by earnings withholding order 

723.21. A levy upon the earnings of a judgment debtor shall be 

made by an earnings 11ithholding order, directed to his employer, 

in accordance with this chapter. 

c 
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§ 723.22. Term of withholding period; employer's duty to withhold 

723.22. (a) As used in this section, "withholding period" 

means the period which commences five (5) calendar days after 

service of an earnings withholding order upon the employer and 

which continues until the first of the following dates; 

(1) The one hundred and twenty-fifth day after the order was 

served. 

(2) The date of termination requested by the creditor or 

ordered by the court. 

(3) The date the employer has withheld the full amount speci-

fied in the order. 

(b) Except as otherwise provided by statute, an employer 

shall withhold the amounts required by an earnings withholding order 

from all earnings of the employee payable for any pay period of such 

employee which ends during the withholding period. 

(c) Notwithstanding subdivision (b), an employer shall cease 

withholding pursuant to an earnings withholding order whenever he 

is served with a certified copy of a satisfaction of the judsment 

upon which the order is based. 

(d) An employer is not liable for any amounts withheld and 

paid over to a judgment creditor pursuant to an earnings withholding 

order prior to service upon the employer of a written notice of 

termination of such order or a certified copy of a satisfaction of 

the judgment upon which the order is based. 

(e) For the JlUrposes of this section, service shall be deemed 

complete on the date the document served is actually first received 
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Code Civ. Proc. § 723.22 

at either the branch or office where the employee works or the 

office from l{hich he is paid. 

Comment. Section 723.22 states the basic rules governing the 

employer's duty to withhold pursuant to an earnings withholding order. 

Subdivision (b) requires the employer to withhold from all earnings of 

an employee payable for any pay period of such employee which ends during 

the "withholding period." This latter period is described in subdivision 

(a) • 

The withholding period generally commences five calendar days after 

service of an earnings withholding order. The five-day delay affords the 

employer time to process the order within his organization, ~, deliver 

the order to the proper department, make bookkeeping adjustments, and so 

on. The introductory clause to subdivision (b) recognizes certain excep

tions to this general rule. An employer is not generally required to 

withhold pursuant to two orders at the same time; thus, a subsequent order 

will not be given effect. See Section 723.23 (priority of orders) and 

Comment thereto. Moreover, withholding my be delayed beyond the normal 

five-day period where a prior assignment of wages is in effect. See 

Labor Code Section 300 and Comment thereto. 

The withholding period does not end until the first of the events 

described in paragraphs (1) through (3) of subdivision (b) occurs; thus, 

the employer has a continuing duty to withhold. The "one shot" effect of 

service of a writ of execution does not apply here. See Recommendation 

Relating to Attachment, Garnishment, Exemptions From Execution: ~loyees' 

Earnings Protection Law (1971). 
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paragraph (1) provides a general expiration date 125 days after the 

date of service--thus, the employer will usually be required to withhold 

for 120 days. 

Paragraph (2) reflects the fact that a creditor may voluntarily ter

minate an order or the court may order termination. See Section 723.105. 

Of course, in some situations, the court will only modify the prior order, 

and the employer then must comply with the order as modified. 

Paragraph (3) requires the employer to stop withholding when he has 

withheld the full amount specified in the order. 

Again, it should be noted that there are certain exceptions to these 

rules. One of these is stated in subdivision (c) which requires the em

ployer to stop >rithholding after he has been served with a certified copy 

of a satisfaction of the judgment upon which the order is based. The 

judgment creditor has an affirmative duty to so inform the employer of 

the satisfactton. See Section 723.27. Service of an order for the col

lection of state taxes suspends the duty of an employer to withhold pur

suant to a prior order. See Section 723.31 (tax orders). However, this 

is ouly a suspension. After the tax order is satisfied, if the duty to 

withhold pursuant to the prior order has not ended under subdivision (b) 

or (c), the employer must again withhold pursuant to the prior order. 

Similarly, the duty to withhold is not terminated by the discharge or 

suspension of an employee and, if the employee is rehired or returns to 

work during the withholding period, the employer must resume withholding 

pursuant to the order. Finally, the termination of certain types of 

orders--orders for the collection of state taxes and support orders--are 

governed by separate rules. See Sections 723·30 (support orders); 723.31 

(tax orders). 
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Sometimes an order will be terminated or the judgment upon which it 

is based will be satisfied ~Tithout the employer's prior knowledge. Sub

division (d) makes clear that an employer will not be subject to liability 

for having withheld and paid over amounts pursuant to an order prior to 

service of a written termination of the order or a certified copy of a 

satisfaction of judgment. The employee must recover amounts previously 

paid out from the creditor. See Section 723.105. See also Section 723.29 

(employer entitled to rely on documents actually received). 

An earnings wi tbholding order may also be affected by federal bank

ruptcy proceedings. The state procedure provided here is, of course, 

subordinate to the federal law governing bankruptcy proceedings. 
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§ 723.23. Priority of orders generally 

723.23. (a) EXcept as otherwise provided in this chapter: 

(1) An employer shall comply with the first withholding 

order which he receives. 

(2) If the employer receives too'o or more orders on the same 

day, he shall comply with the order issued pursuant to the judg-

ment first entered. If two or more orders received on the same 

day are also based on judgments entered upon the same day, the 

employer shall comply with whichever one of such orders he selects. 

(3) If an earnings withholding order is received during the 

period that an employer is required to comply with another earnings 

withholding order for the same judgment debtor, the employer shall 

not withhold earnings pursuant to the subsequent order. 

(b) For the purposes of this section, an earnings withholding 

order is received on the date it is actually received at either the 

branch or office where the employee works or the office from which 

he is paid. 

Comment. Section 723.23 establishes the general rules governing 

priority of earnings withholding orders. Generally speaking, the first 

order received is given.priority. Occasionally, two or more orders will 

be received on the same day. In this situation, the employer must comply 

with the order which was issued pursuant to the judgment first entered. 

The date of entry of judgment will be indicated on the face of the order. 

See Section 723.125. In rare instances, orders received the same day will 

also be based on judgments entered the same day. In this situation, the 
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employer p~s complete discretion to choose the order with which he will 

comply. He must, of course, comply with one of these orders. For 

exceptions to these basic priority rules, see Sections 723.30 (support 

orders) and 723.31 (state taxes) and the Comments thereto. 

Unless the subsequent earnings withholding order is for state taxes 

or for support, an order is void which is received while the employer is 

required to comply with another. Hence, with the exceptions noted, an 

order to withhold for a second indebtedness received while the first 

order is in effect does not offer a basis for discharge of the employee. 

See Labor Code Section 2929 and Comment thereto. 

It should be noted that, in some circumstances, the operation of an 

order may be suspended, but the duty to withhold is not terminated. See, 

e.g., Section 723.31 (tax order suspends operation of prior order); labor 

Code Section 300 (suspension where prior assignment in effect). See also 

Comment to Section 723.22. In such esses, as well as in cases where the 

subsequent order is not given effect, the employer is required to advise 

the creditor who has served the order that is suspended or not given 

effect of the reason for the employer's action. See Sections 723.31(b)(S), 

723·109, 723·127. 

An employer is generally entitled to rely simply upon what is served 

upon him. See Section 723.29 and comment thereto. He is not required to 

detennine whether or not a creditor has either obtained or served an order 

improperly. 

-68-



c 

. ~ ., 

. '. ~~ . 

j 723.24. Employer's service charge for withholding 

723.24. Each time an employer makes a deduct;ton fran an employee's 

earnings pursuant to an earnings withholding order, he may make an addi

tional deduction of one dollar ($1) and retain it as a charge for his 

services in complying with the earnings withholding order. 

camnent. Section 723.24 a .. thorizes, but does not require, an employer 

to deduct an additional dollar as a lervice charge each time he is required 

to withhold a portion of his employee's earnings pursuant to an earnings with

holding order. For example, if the employee is paid weeldy and an alIlOUllt is 

withheld each week pursuant to the earnings withholding order, the emplQyer 

may deduct an additional service charge of one dollar each week. A similar 

one-dollar charge was fOI'lllerly authorized under Civil Code Section 4701. A 

charge of $2.50 was authorized under Code of Civil Procedure Section 710 When 

aamings of a public employee were levied CD under that section. However, 

there was no prOVision authorizing an employer to make a service charge in 

caonection with wage garnis~nts generally. 
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§ 723.25. Payment to judgment creditor 

723.25. (a) The amount required to be withheld pursuant to an 

earnings withholding order shall be !JIl.id to the person specified in 

the order within 15 days after each payment of earnings is made to 

the employee unless the employer elects to pay in regular monthly 

!JIl.yments made not later than the fifteenth day of each month. In the 

latter case, the initial monthly !JIl.yment shall include all amounts 

required to be withheld from the earnings of the employee during the 

preceding calendar month up to the close of the employee's pay period 

ending closest to the last day of that month, and thereafter each 

monthly !JIl.yment shall include amounts withheld from the employee's 

earnings for services rendered in the interim up to the close of the 

employee's pay period ending closest to the last day of the preceding 

calendar month. 

(b) Notwithstanding subdivision (a), an employer is not required 

to pay over an amount withheld until the accumulated amount that has 

been withheld and not paid over reaches ten dollars ($10). This sub-

division does not apply where it appears that no additional money 

will be withheld from the employee's earnings pursuant to the particular 

earnings withholding order. 

Comment. Section 723.25 specifies when the amounts withheld pursuant 

to an order must be paid over to the creditor. Generally this must be done 

within 15 days after the employee is paid the amount remaining after with

holding. See subdivision (a). Subdivision (a), however, permits the employer 

to el.ect to make monthly remittances and subdivision (b) permits him to for-

ward !JIl.yments even less frequently where only small amounts are being withheld. 
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§ 723.26. Judgment creditor to furnish receipt for payment 

723.26. Within -35 days after he receives any payment pursuant 

to an earnings withholding order, the judgment creditor shall send 

the judgment debtor a receipt for such payment by first class maiL 

Comment. The receipt required by Section 723.26 not only provides 

the judgment debtor with a record of payments made on the judgment but 

also enables the judgment debtor to determine whether his employer has 

paid the amount withheld from his earnings to the judgment creditor. 

.J 

i 
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§ 723.27. Creditor required to notify employer when judgment satisfied 

723.27. If' the judgment pursuant to which the earnings with-

holding order is issued is satisfied prior to the end of the with-

holding period provided in Section 723.22, the judgment creditor 

sba1l promptly file a satisfaction of judglnent in the court which 

issued such order and sball send a certified copy of such satisfac-

tion to the judg!nent debtor's employer. 

Comment. Section 723.27 insures tbat an employer withholding earnings 

pursuant to an order will be promptly notified when the ju~nt pursuant 

to which the order was issued is satisfied. In some cases, the employer 

will be aware of the satisfaction by virtue of baving himself withheld the 

amount necessary to satisfy the judgment. See Section 723.22(a)(3). How-

ever, often the judgment will be satisfied by additional pa:ylllents from the 

debtor or through other debt collection procedures instituted by the 

creditor. In the latter situation, the creditor has the duty to promptly 

notify the employer of the satisfaction by sending him a certified copy of 

such satisfaction. 

Section 723.27 merely requires the creditor to file a satisfaction of 

judg!nent with the court which issued an earnings withholding order. This 

will not always be the court which rendered the original judgment. As to 

the general duty of a creditor to furnish a debtor a satisfaction of judg-

ment, including filing in the court which rendered such judgment, see 

Section 675. 
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§ 723.28. Hithholding order for costs and interest 

723.28. Subject to Section 723.109, after the amount stated 

as owing in the earnings withholding order is paid, the judgment 

creditor may apply for issuance of another earnings withholding 

order covering costs and interest that may have accrued since 

application for the prior order. 

Comment. Section 723.28 makes clear that a judgment creditor must 

apply for another earnings withholding order to recover costs and interest 

that accrue following the application for a prior order. To illustrate: 

A creditor obtains a judgment which his debtor does not pay. The creditor 

applies for and secures an earnings withholding order directed to the 

debtor's employer. The application and order require payment of only 

those amounts owing at the time of the application for this order. See 

Sections 723.121 (application for issuance of earnings withholding order) 

and 723.125 (content of earnings withholding order). After the applica-

tion for this order, further costs may, and interest on the judgment will, 

accrue. If the creditor \ri6he6 to recover these amounts by wage garDish-

ment, he Imlst apply for another earnings withholding order, following the 

same procedure as before. This application and order is subject to the 

same general requirements a s any other ... i thholding order.' tt·l's -not emi tled to 

any '\iriori'ty over 'the 'lR'rIers 'cif Qther' cr~ t='~ "<IllIi the' "cI:editor, i~'lleqilired 

to comply with the waiting period prescribed by Section 723.109. 
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§ 723.29. Employer my rely on orders and notices proper on their face 

723.29. Notwithstanding any other provisions of this chapter, 

an employer who complies with any written order or "ritteR notic~ 

which purports to be given or served in accordance with the provi-

sions of this chapter is not subject to any civil or criminal lia-

bility for such compliance unless he is actively participating in 

a fraud. 

Comment. Section 723.29 makes clear that an employer is protected 

from liability where he complies with an order or written notice which 

appears proper on its face. Occasionally, through mistake, inadvertence, 

or even deliberate misconduct, an employer may be sent an order or notice 

·1 , which appears valid but which has been improperly obtained or served. For 

example, a creditor may violate the lO-day moratorium on service of a 

second earnings withholding order. See Section 723.109 and Comment there-

to. The employer is not required in such circumstances to go beyond the 

document itself and is not subject to liability where he complies with its 

directions and is not actively participating in a fraud. The remedy of 

the injured party in such a case is to proceed against the person who sent 

the improperly obtained or falsified document. 
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723.30. (a) A "withholding order for support" is an earnings 

withholding order to enforce a court order for the support of any 

person. A withholding order for support shall be denoted as such 

on its face. 

(b) Notwithstanding any other provision of this chapter: 

(1) The restrictions on earnings withholding contained in Sec-

tion 723.50 do not apply to a withholding order for support. 

(2) An employer shall continue to withhold pursuant to a with-

holding order for support until it expires by its terms or the 

court orders its termination. 

(3) An employer who receives a withholding order for support 

shall withhold and pay over earnings of the employee pursuant to 

such order even though he is already required to comply with another 

earnings withholding order. 

( 4 ) An employer shall withhold earnings of an employee pursuant 

to both a withholding order for support and another earnings withhold-

ing order simu.l.taneously, but the amount to be witlilield u±tder th& other 

order shall be-based. on ~he earnings of the employee remaining gfter 

the am:'unt withheld pursuant to the .withholding order for support_.has 

first been deducted. 

Comment. Section 723.30 provides special rules for an earnings with-

holding order to enforce a court order for the support of any person, includ-

ing a former spouse of the judgment debtor. An earnings ~1ithholding order 

for support is given a different effect than other withhol.dl..cg orders: It 

is effective until' terminated by the issuing court (it may, of course, be 

modified); it is unrestricted in amount; even when in effect, it does not 

necessarily preclude withholding on. either a prior or subsequent order. 
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The amount specified in the earnings withholding order for support is 

always withheld first from the support obligor's earnings and paid over to 

the person specified in that order. However, a prior order remains in 

effect, and a judgment creditor may still obtain an earnings withholding 

order even where there is already in effect a prior earnings withholding 

order for support. Thus, where there are two orders in.effect--one for support 

and ooe for apother obligation..-the amount wi'thheld for support is deducted from the 

employee's earnings first. The amount to be withheld pursuant to the other 

order is then computed based on the earnings remaining after this deduction. 

See Section 723.50 and the Comment thereto. 

Paragraph (:I.l of subdiviSion (b) is consistent with prior law. Under prior 

la11, the exemption 1'or 50 per.cent of a person's· earnings did not. app1;y t'O a judg

ment based on a support obligation. E.g., Bruton V. Tearle, 7 Cal.2d 48, 57, 

59 p.2d 953, (1936)(dictum); ~nkins v. ~nkins, 52 CaL App.2d 231, 

126 P.2d 125 (1942). Also, under prior law the court had the power to make 

an equitable division of the debtor's earnings between, for example, his first 

wife and children and himself and his second family. See Rankins v. Rankins, 

supra. Paragraph (1) makes the exemption provided by Section 723.50 not 

applicable and the exe.mption provided by Section 723.51 applicable to an 

earnings withholding order for support, thus continuing the substance of the 

prior case law. A determination that the exemption provided by Section 

723.51 applies has no effect on the support order upop which the earnirgs 

wi thhold1ng order is based; only the court that made the original order for 

support may modify that order. See Civil Code Section 4801. See also 

Thomas v. Thomas, 14 Cal.2d 355, 94 P.2d 810 (1939). Accordingly, the obliga-

tion imposed by the original support order will continue and amounts required 

to be paid under that order will accumulate until such amounts are paid or the 

order is modified. 
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§ 723.31. Orders for state taxes 

723.31. (a) As used in this section: 

(1) "state" means the State of California and includes any 

officer, department, board, or agency thereof. 

(2) "State tax liability" means a liability, including any 

penalties and accrued interest and costs, for which the state would be 

authorized to issue (i) a warrant pursuant to Section 1785 of the 

Unemplqyzent Insurance Code, or Section 6776, 7881, 9001, 10111, 16071, 

18906, 26191, 30341, or 32365 of the Revenue and Taxation Code or (ii) 

a notice or order to withhold pursuant to Section 1755 of the Unemplo,yment 

Insurance Code, or Section 6702, 7851, 8952, 10051, 11451, 16101, 18807, 

26132,30311, or 32381 of the Revenue and Taxation Code. 

(b), A "withholding order for taxes" is one issued pursuant to 

this section and shall be denoted as such on its face. 

(c) A withholding order for taxes may be issued whether or not 

the state tax liability has been reduced to judgment. 

(d) A withholding order for taxes my only be issued where the 

existence of the state tax liability either appears on the face of the 

taxpayer's return or has been determined in either an administrative or 

judicial proceeding in which the taxpayer had notice and an opportunity 

to be heard. No review of the taxpayer's tax liability shall be 

permitted in proceedings under this section. 

(e) Except as otherwise provided in this section, the provisions 

of this chapter shall apply to a withholding order for taxes and shall 

govern the procedures and proceedings concerning such order. 
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(f) Notwithstanding any other provision of this chapter: 

(1) The state may itself issue a withholding order for taxes to 

collect a state tax liability. The amount required to be withheld 

pursuant to an order issued under this }:aragrallh sl:all be specified in 

the order and shall be not more than fifty percent (50%) of the taxpayer I s 

nonexempt earnings as that t(·rm. is defined in subdivision (a) of Section 

723.50. At the time of issuance, the state shall serve upon the taxpayer 

(i) a copy of the order and (a) a notice informing the taxpayer of the 

effect of the order and his right to review and modification of such 

order. The taxpayer may apply in the manner provided in Section 723.105 

to a court of record in his county of residence for a hearing to claim the 

exemption provided by Section 723.51. No fee shall be charged for such 

application. After hearing, the court may modify the withholding order for 

taxes previously issued, but in no event shall the amount required to be 

withheld be less than that permitted to be withheld under Section 723.50. 

(2) The state may, at any t1Jr.e, apply to a court of record in the 

county where the taxpayer was last known to reside for the issuance of 

a withholding order for taxes to collect a state tax liability. Such 

application shall include an affidavit stating that the state has served 

upon the taxpayer (i) a copy of the application and (ii) a notice 

informing the taxpayer of the purpose of the application and his riSht 

to appear with regard to such application. The court shall immediately 

set the matter for hearing and the court clerk shall notify the state 
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and the taxpayer at least 10 days before the hearing of its time and 

place. After hearing, the court shall issue a withholding order for 

taxes which shall require the taxpayer's employer to withhold and pay 

over all earnings of the taxpayer other than that amount which the 

taxpayer proves is exempt under Section 723.51, but in no event shall the 

amount required to be withheld be less than that permitted to be 

withheld under Section 723.50. 

(3) Subject to paragraph (4), an employer who receives a with-

holding order for taxes shall withhold and pay over earnings of the 

employee pursuant to such order and shall cease to withhold earnings 

pursuant to any prior order except a withholding order for support. 

If an employer ceases to withhold earnings pursuant to a prior order, 

he shall notify the judgment creditor who obtained the prior order 

that a supervening withholding order for taxes is in effect. 

(4) An employer shall not withhold earnings of an employee pur-

suant to a withholding order for taxes if a prior withholding order 

for taxes is in effect. 

(5) An employer shall continue to withhold pursuant to a wi th-

holding order for taxes until the amount specified in the order has 

been paid in full. 

(g) No method of collection of an unpaid tax liability from 

the earnings of an employee may be used by the state, except as pro-

vided in this chapter. 
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Comment. Section 723.31 provides special rules governing earnings 

withholding orders for the collection of certain state taxes. As to taxes 

not within the scope of Section 723.31, the tax obligation must be reduced 

to judgment, and the taxing authority may then obtain an earnings withhold-

ing order like any other creditor and such order is treated the same as any 

other earnings withholding order. 

Tax liabilities within scope of Section 723.31. Section 723.31 applies 

to those tax liabilities for which a .~rrant may be issued pursuant to Sec-

tion 1785 of the Unemployment Insurance Code (unemployment compensation con

tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license 

tax), 9001 (use fuel tax), 101ll (motor transportation tax), 16071 (gift tax), 
18906 (personal income tax), 26191 (bank and corporation taxes), 30341 
(cigarette tax), or 32365 (alcoholic beverage tax) of the Revenue'and 'Taxation 

Cod~ or for ,,'hieh a notice or order to withhold may be giY~n pllrsuant -to 

Section 1755 of the Unemployment Insurance Code (unemployment compensation 

contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license 

tax), 8952 (use fuel tax), 10051 (motor transportation tax), 11451 (private 

car tax), 16101 (gift tax), 18807 (personal income tax), 26132 (bank and 

corporation taxes), 30311 (cigarette tax~ or~381 (alcchoJ.ic beverage tax) 

of the Revenue and Taxation Code. 

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723.31. The state taxing 
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authority may either issue a withholding order for taxes directly without 

application to the court or may apply to the proper court for a withholding 

order. Under the first procedure, the order my require the employer to 

withhold not more than 50% of the taxpayer's nonexempt earnings. However, 

the taxpayer may apply to the appropriate court and secure a reduction of the 

amount required to be withheld upon proof that these earnings are essential for 

support. Under the second procedure, the taxing authority can obtain an 

order, after court hearing, that requires the employer to withhold all of the 

employee's earnings in excess of the amount essential for the support of the 

taxpayer and his family. This latter grant of authority is not intended as 

a directive that such authority be used generally. This extreme remedy could 

be harsh in its application and should be used sparingly. Regardless of which 

procedure is followed, a withholding order for taxes may require an employer 

to withhold not less than 25% of the taxpayer's nonexempt earnings. 

Subdivision (d) mak.es clear that, regardless of which procedure is 

followed, no withholding order for taxes may be issued unless the state tax 

liability either appears on the face of the taxpayer's return or has been 

determined in either an administrative or judicial proceeding in which the 

taxpayer had notice and an opportunity to be heard concerning such liability. 

HbVever, no review of the taxpayer's tax liability shell be permitted in 

proceedings under this section. 

Few state tax liabilities are reduced to judgment. Subdivision (c) 

recognizes this and permits continuation of the present practice. 

Form of order. The withholding order for taxes must be denoted as such 

on its face. The form of the order must comply with rules of the Judicial 

Oouncil. See Section 723.126. 
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Priority. A withholding order for taxes takes priority over any prior 

order except one for support or another withholding order for taxes. As 

indicated in the Comment to Section 723.30, a support order always takes 

priority over any other order. Thus, where a support order is in effect 

and a subsequent tax order is received, the employer will continue to with-

hold for support, and the amount withheld pursuant to the tax order will be 

dependent upon the amount of earnings left after subtracting the amount with-

held pursuant to the support order. See the Comments ta Sections 723.30 and 72.3-50. 

However, where the prior order is for the collection of a debt other than 

for taxes or support, the tax order displaces the prior order, and the 

employer must withhold pursuant to the tax order unt il the ta:{ debt is com-

pletely paid. If the earnings withholding order for taxes is satisfied dux-

ing the withholding period of the prior order (Section 732.22), the employer 

must then again withhold pursuant to the prior order. Where there is a prior 

tax order in effect, the second tax order is void; the employer may not with-

hold pursuant to the second order and must properly notify the agency which 

issued or obtained the second order of the reason for his action. 

Procedure provided exclusive. The procedure for withholding earnings 

for the collection of state tax liability pravided in the Employees' Earnings 

Protection Law is exclusive. The authorization, for example, to direct orders 

to third persons who owe the taxpayer money found in Section 18807 (personal 

income tax) and Section 26132 (bank and corporation tax) of the Revenue and 

Taxation Code is limited by Section 723.31. Subdivision (g) of Section 723.31 

makes this clear. Section 723.31 deals, however, only with orders for the 

collection of certain state taxes. The collection of federal taxes is aceam-

plished pursuant to federal law and cannot be limited by state law. See Int. 

Rev. Code of 1954, § 7334(c). As to state and local taxes not within the scope 

of Section 723.31, the tax liability is treated the same as any other 

obligation. See discussion supra. 
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§ 723· 32. Lien created by service of earnings wi tbholding order 

723·32. Service of an earnings withholding order creates a 

lien upon the earnings required to be withheld pursuant to such 

order. Such lien shall continue for a period of one year from the 

date such earnings became payable. 
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Article 3. Restrictions on Earnings Withholding 

§ 723.50. .Miximum amount of earnings that may be withheld 

723.50. (a) As used in this section, "nonexempt earnings" for 

any workweek means the earnings of the judgment debtor for that work-

1feek less the sum of the following: 

(1) An amount equal to the amount that would be withheld for 

federal income tax purposes from the same amount of earnings of a 

single person who claims one exemption. 

(2) An amount determined by the State Administrator which is 

representative of the amount that would be withheld for federal social 

security tax purposes from such amount of earnings. 

(3) An amount determined by the state Administrator which is 

representative of the amount that would be withheld for state disabil~ 

i ty insurance taxes from such amount of earnings. 

(4) An amount equal to the amount that would be withheld for 

state income tax purpcses* from the same amount of earnings of a 

single person who claims one exemption. 

(5) An amount equal to thirty (30) times the federal minimum 

hourly wage prescribed by Section 6( a)( l} of the Fair labor Standards 

Act of 1938 in effect at the time the earnings are payable. 

(b) Except as otherwise provided in Sections 723.30, 723.31, and 

723.106, the maximum amount of the earnings of a judgment debtor in 

any workweek which can be withheld pursuant to this chapter is twenty

five percent (25%) of his nonexempt earnings. If the amount computed 

*This is drafted in antiCipation of the adoption of a state system for with
holding of personal income taxe s. 
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under this subdivision is not a multiple of one dollar ($1), fractional 

amounts less than one-half dollar shall be disregarded and fractional -

amounts of one-half dollar or more shall be rounded upward to the next 

higher "hole dollar. If the total amount withheld is not more than one 

dollar ($1), nothing shall be withheld. 

(c) The State Administrator shall prescribe by regulation the 

method of computing the amount to be withheld in the case of earnings 

for any pay period other than a week, which method shall be substantially 

equivalent in effect to that prescribed in subdivision (b). 

(d) The State Administrator shall prepare withholding tables for 

determining the amount to be withheld from the earnings of employees 

for representative pay periods. The tables may prescribe the amounts 

to be withheld according to reasonable earnings brackets. The tables 

prepared by the State Administrator pursuant to this subdivision shall 

be used to determine the amount to be withheld in all cases where the 

tables permit comrutation of the amount to be withheld. 

Comment. Section 723.50 provides the standard exemption applicable to 

all earnings withholding orders other than orders for support, certain orders 

for taxes, and orders based on multiple sources of earnings. See Sections 

723.30 (support); 723.31 (taxes); 723.106 (multiple sources of earnings). 

See also Section 723.51 (exemption obtained by special hardship showing). 

Section 723.50 reflects policies similar to those underlying Sections 

302 and 303 of the federal Consumer Credit Protection Act. In determining 

the amount of the debtor's earnings subject to garnishment, under both this 

section and the federal law, certain basic amounts withheld pursuant to law 
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are first deducted. Federal law requires the deduction of all amounts 

actually "required by law to be withheld." For example, the amount actually 

withheld for federal income tax purposes from the debtor's earnings is 

deducted in detexmining his earnings subject to garnishment ("disposable 

earnings"). Thus, a debtor claiming a greater number of exemptions will 

have less withheld and therefore more subject to garnishment. This produces 

the anomalou~ situation that a debtor with a large family and greater needs 

may have more earnings garnished than a single debtor with the same gross 

income and with more limited needs. Moreover, the federal statute does not 

elaborate upon what are considered to be "amounts required bY,law to be 

withheld." To alleviate these problems, Section 723.50 either specifies pre-

cisely the amounts to be deducted in determining the portion of the debtor's 

earnings which are subject to garnishment ("nonexempt earnings") or directs 

the State Administrator to fix such specific deductions. These items are 

related to the types of deductions made under federal law; ~, they are 

based on the amounts withheld for federal and state income taxes, social 

security, and state.disability insurance. See paragraphs (1)-(4) of subdivi

sion (a). However, the amount deducted to determine nonexempt earnings is 

fixed according to a formula and is not necessarily the amount actually 

deducted from the debtor's earnings. One of the major benefits of this 

scheme is that it permits tables to be prepared which indicate the exact 

amount to be withheld from any given amount of earnirg s. Subdivision (d) 

directs the State Administrator to prepare tables which will be distributed 

to every employer required to withhold earnings. See Section 723.107. An 

employer therefore need not make any computations but will simply withhold 

pursuant to an earnings withholding order the amount listed in the tables 

provided him. 
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Both the federal scheme and Section 723.50 make some provisions for 

the effect of inflation. The federal statute, however, merely provides a 

floor based on the federal minimum wage. Thst is, the federal statute does 

not permit the creditor to reduce the debtor'S weekly disposable earnings 

below an amount equal to thirty times the federal minimum wage. As the 

federal minimum wage is increased, this floor is increased accordingly. 

(Under the current federal law, if a debtor's disposable earnings are less 

than forty-eight dollars per week, no garnishment is permitted; if his dispos-

able earnings are· between forty-eight and sixty-four dollars, all his dispos

able earnings above forty-eight dollars are subject to garnishment; if his dis-

posable earnings are more than sixty-four dollars a week, twenty-five percent 

of his diBpCsable earnings are subject to garnishment.) This floor is not an 

exemption excluded from every debtor's earnings. In contra st, paragraph (5) 

of subdivision (a) provides a basic mi~ exemption that is always deducted 

in determiniz:g nonexempt earnings. 

\·ibere an earnings withholding order for support is in effect, the amount 

withheld pursuant to such order is deducted from the earnings of the employee 

before computing the amount to be withheld .pursuant to any otljer or.~r~ .. ,.See. 
_ ..... _... , .' . ' . ... '., ~ . J. 

Section 723.30 and Comment thereto. Suppose, for example, that an employee's 

nonexempt earnings are $100 and a withholding order for support is in effect 

'Which requires .$40 to be withheld. In determining the maximum amount which may 

be withheld pursuant to another earnings withholding order, the debtor is treated 

as having $60 of nonexempt earnings. Thus, under an ordinary earnings with

holding order, $15 may be 'Withheld (25% x $(0); under a withholding order for 

taxes issued directly by the state, $30 may be withheld (50% x $(0). See 

Section 723.31. 
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§ 723.51. Amounts essential for family support exempt 

723.51. The portion of his earnings which a judgmen't debtor proves 

is essential for the support of himself or his family is exempt from 

levy under this chapter. The judgment debtor's accustomed standard of 

living or a standard of living "appropriate to his station in life" are 

not the· criteria for measuring the debtor's claim for exemption under 

this section. 

Comment. Section 723.51 is based on the exemption formerly provided by 

subdivision (c) of Section 690.6. However, the standard for the exemption 

provided here is more restrictive than former subdivision (c) of Section 

690.6 ("essential for support" as compared to "necessary for the use"). 

This strict standard recognizes that the liberal exemption provided by Sec

tion 723.50 should be ade;quate except in extremely rare and unusual cases. 

This section is not intended to be used for the maintenance of a life style 

appropriate to the debtor's station in life or an accustomed standard while 

the debtor owes money on unsatisfied judgments against him. 

Former subdivision (c) of Section 690.6 prevented the debtor from c1a~ 

ing the support exemption if the debt sought to be collected was: 

(1) Incurred by the debtor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any employee 
or former employee of the debtor. 

In actual operation, the effect of the "common necessaries" rule in 

california was to decide the question whether competing creditors could reach 

a debtor's earnings neither from the debtor's point of view (the needs of the 

debtor's dependents were ignored) nor from the creditor's viewpoint (no con-

sideration was given to whether the creditor was careful to advsnce credit 
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to the debtor only after ascertaining that his credit worthiness showed an 

ability to payor whether the creditor provided the debtor with quality 

goods or services. Rather, the claims of competing creditors for earnings 

could be decided on the technical, and usually irrelevant, issue of what 

was a "connnon necessary of life." See, e.g., Los Angeles Finance Co. v. 

Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (1952). The "conunon neces-

sary" exception has accordingly been eliminated. 

The exception which pennitted a creditor who was a former employee of 

the debtor to take a portion of the debtor's wages even though the debtor 

could show the money was necessary for the support of his family has also 

,-."" 
I 

been eliminated. This exception was largely irrelevant to the low income 

debtor, for such a debtor has no employees, and there is no indication that 

this provision was actually used by creditors. See generally 

Recommendation Relating to Attachment, Garnishment, Exemptions From EKecution: 

E?nployees r Earnings Protection IJIw (1971). 

c 
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Article 4. Procedure for Issuance of 

Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and procedure 

723.100. The Judici~l Ccuncil ttay provide by rule, not -inconsistent 

with this chap-Ger, for practices and procedures in proceedings under 

this article. 

Comment. Article 4 outlines generally the procedure for issuance and 

review of an earnings withholding order; however, Section 723.100 authorizes 

the Judicial Council to provide by rule for such special practices and pro-

cedures which it believes necesssry or desirable for proceedings under this 

article. 

r 
'-..-
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§ 723.101. Service; recovery of costs 

723.101,. (a) Service under this article shall be by persor.al 

delivery or by first-class mail, airmail, registered mail, or certi

fied maU, postage prepaid. 

(b) Notwithstanding Section 1032.6, a judgment creditor is not 

entitled to the costs of service under this chapter which exceed ' 

one dollsr _ (.$1). 

Comment. Subdivision (a) of Section 723.101 specifies the means by 

which service must be accomplished under this chapter. Although personal 

service is authorized, it is anticipated that the convenience and eco~ 

of service by mail will result in the overwhelming use of this method. In 

any event, subdivision (b) mItes clear that, regardless of which means is 

actually used, the recovery of the costs of service is limited to one dollsr. 
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§ 723. J 02.. Application for issuance of earnings withholding order 

723. 'l02. (a) A judgment creditor may apply for the issuance of an 

earnings withholding order by filing with the clerk of the court from 

which the order is sought an application in the form prescribed by 

the Judicial Council. 

(b) The application for an earnings withholding order shall be made 

to the court which entered the judgment pursuant to which the earnings 

withholding order is sought if the address of the judgment debtor's last 

known residence is within 150 miles of the city where that court is located. 

(c) In cases not covered by subdivision (b), the application shall be 

made to a court of record in t.he county where the judgment debtor was last 

known to reside. An application filed under this subdivision shall be 

accompanied by an abstract of the judgment in the form prescribed by Sec-

tion 674. 

Comment. Subdivisions (b) and (c) of Section 723.10~ are based on Section 

722 (proceedings supplemental to execution). For the required content of the 

application, see Section 723.121. For special provisions regarding the 

issuance of a withholding order for taxes, see Section 723.31. 
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§ 723.103. Notice and forms to be sent to judgment debtor 

723.103. (a) At the time of filing an application for issuance 

of an earnings withholding order, the judgment creditor shall serve 

the following upon the judgment debtor: 

(1) A copy of the application for the earnings withholding 

order. 

(2) A notice of the application. 

(b) Service upon the judgment debtor shall be made at his last known 

residence address or, if no such address is known to the judgment creditor, 

the documents may be mailed to the judgJ:nent debtor in an envelope 

marked "Personal--Importsnt Documents" addressed to him at his plsce 

of employment. 

(c) The failure of the judgment debtor to receive the documents 

does not affect the vslidity of a properly issued earnings withholding 

order. 

Comment. Section 723.103 is designed to give the judgment debtor 

notice of the i!!QDinence of an earnings withholding order so that he will be 

able to assert an;y facts which may affect the issuance or the amount of the 

order as soon as conveniently possible. For requirements for the applica-

tion for an order and the notice of application, see Sections 723.121 and 

723.122. For methods of service, see Section 723.101. 

If the judgment creditor fails to comply with this section, he may be 

subject to the ordinary sanctions for abuse of process and contempt, and an;y 

order issued may be subject to attack on grounds of intrinsic fraud. How

ever, subdivision (e) makes clear that, even though the judgment debtor fails 

to receive the notice and forms, the vslidity of the earnings withholding 

order is not affected. 
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§ 723.104. Issuance of earnings withholding order 

723.104. Upon application of a judgment creditor, the court 

clerk shall promptly issue an earnings IIi tbholding order in the fol'll! 

prescribed by Section 723.125. 

Comment. Section 723.104 makes clear that an earnings withholding order 

shall be promptly issued on the ex parte application of a judgment creditor. 

The debtor may request a hearing pursuant to Section 723.105, have such 

order modified or terminated, and even recover from the creditor amounts 

withheld and paid over pursuant to such order, but this does not affect the 

initial issuance of the order. 
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§ 723.105. Hearing on application of judgment debtor; court order after 
hearing; recovery of amounts already withheld and paid over 

723.105. (a) A judgment debtor may, at any time, apply for a 

hearing to claim an exemption under this chapter if: 

(1) No prior hearing has been held ~Tith respect to the earnings 

withholding order; or 

(2) There has been a material change in circumstances since the 

time of the last prior hearing on the earnings withholding order. 

(b) Application for a hearing shall be made by filing an original 

and one copy of the judgment debtor's application for hearing and, if 

he claims the exemption provided by Section 723.51, his financial 

statement. 

(c) The hearing shall be held ~thin 15 days after the date the 

application is filed. The court clerk shall notify the judgment debtor 

and the jndgment creditor at least 10 days before the hearing of its 

time and place and shall include with the notice to the judgment creditor 

a copy of the application for hearing and the financial statement, if 

any. 

(d) If, after hearing, the cot'rt orders that the earnings with-

holding order be modified or terminated, the clerk shall promptly send 

a copy of the modified earnings withholding order to the employer of 

the judgment debtor or notify the employer in writing that the earnings 

withholding order has been terminated. The court my order that the 

earnings ~thholding order be terminated as of a date which precedes 

the date of hearing. 
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(e) Except as provided in Section 723.106, if the earnings withholding 

order is terminated by the court, unless the court otherwise orders, the 

judgment creditor may not apply for another earnings withholding order 

directed to the same employer "ith respect to the same judgment debtor for 

a period of 125 days follo"ing the date of the earnings withholding order. 

(f) If an employer has "ithheld and paid over amounts pursuant to an 

earnings withholding order after the date of termination of such order, 

the judgment debtor may recover such amounts only from the judgment cred

itor. If the employer has withheld amounts pursuant to an earnings with

holding order but has not paid over such amounts to the judgment creditor, 

after termination of the order, the judgment debtor may recover such 

amounts from his employer. 

Comment. Section 723.105 outlines generally the procedure for the hear

ing of a debtor's claims in opposition to the issuance of an earnings with

holding order. Section 690.50 is not applicable. 

A debtor is not limited as to when he may apply for a hearing; however, 

unless there has been a material change in either his income or his needs, 

he may apply only once during the period the order is in effect. See sub-

division (a). A similar limitation applies to a judgment creditor who may 

not apply for the issuance of an earnings withholding order directed to the 

same employer for the same debtor for 125 days following the judicial termi

nation of a prior order except in connection with a multiple employment or 

unless the court orders otherwise. See subdivision (e). 

An application is made by the debtor by filing an original and one copy 

of his application and, if necessary, his financial statement. Subdivision 

(b). For the form of these documents, see Sections 723.123 and 723.124. 

Upon receipt of these documents, the matter is set for a prompt hearing 
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and the clerk is required to send the copies of the application and financial 

statement to the creditor and notice of the hearing to both parties. See 

subdivision (c). 

After hearing, the court may order that the earnings withholding order 

be modified or even terminated. The date fixed for termination of the order 

may precede the date of the hearing. See subdivision (d). ,!here the date 

of termination is made retroactive, an employer may have already withheld 

and paid over pursuant to the earnings withholding order prior to receipt 

of notice of termination. Subdivision (d) of Section 723.22 makes clear 

that the employer is not liable to the debtor for such amounts and subdivi

sion (f) of this section authorizes the debtor to recover such amounts from 

his creditor. Of course, where amounts have been withheld but not yet paid 

over to the creditor, the debtor can recover these amounts from the employer. 

See subdivision (f). 
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§ 723.106. Multiple sources of earnings 

723.106. (a) As used in this section, the term "earnings" in-

eludes all compensation, including tips, for p~rsonal services per-

formed by an "employee, uhether such compensation is received from an 

employer or from others. 

(b) Where a judgment debtor has earnings from more than one source, 

an earnings ,Tithholding order may be issued bssed on the debtor's total 

earnings but directed to one.employer. 

( c) An employer shall not be required to withhold pursuant to thi s 

section, an amount in excess of the lesser of. the following: 

(1) The amount of earnings otherwise payable by that employer to 

the judgment debtor. 

(2) An amount equal to that Which vould be permitted to be with-

held if the total earnings of the debtor were used in computing non-

exempt earnings under Section 723.50. 

(d) A judgment creditor may, at any time, request a hearing to 

prove that the judgment debtor receives earnings from more than one 

source and that the judgment creditor should be grsnted an order requir-

ing one employer to withhold a greater amount from the earnings payable 

by that employer t.han he 'iTould have co wit.hhold were he the judgment 

debtor's only source of earnings. The request. shall set out. the fact.s 

on which the judgment creditor's claim is bssed. The request. shall be 

made to the court to which application is msde for the earnings with-

holding order. 

(e) The court shall set the matter for hearing after receiving the 

written request together with an affidavit stating that the judgment 
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creditor has served a copy of the request for hearing in the manner 

provided in Section 723.101. The court clerk shall notifY the Judg-

ment debtor and the judgment creditor at least 10 days before the 

hearing of its time and place. 

(f) The judgment creditor ha s the burden of proof on the issue of 

his right to have a greater amount withheld by one employer pursuant to 

this section. If the court finds that the judgment creditor is entitled 

to an order requiring an employer to withhold a greater amount f'rom the 

judgment debtor's earnings than the employer would nave had to withhold 

were he the judgment debtor's only source of earnings, the court shall 

make an appropriate order. 

(g) The hearing provided by this section may be combined with a 

bearing under Section 723.105, If an earnings withholding order has 

previously been issued under this section, the court, after hearing held 

at the request of either the judgment debtor or the judgment creditor, 

may modifY the prior order, and the clerk shall promptly send a copy of 

the revised order to the employer of the judgment debtor. 

Comment. Section 723.106 affords a creditor an opportunity to require 

an employer to withhold more than he would otherwise withhold by a showing 

that the debtor has a greater source of earnings than that one employer. This 

can occur both where the debtor has two or more employers and where he is 

receiving "earnings," such as tips which are included here as earnings for the 

purpose of computing the amount of earnings which may be garnished. It should 

be noted that the term "earnings" used here is still limited to compensation 

for services rendered by an employee, !.:.!:..:.' aD employee-employer relationship 
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is involved, even though the compensation for the work performed may not 

come directly from the employer. Where there are two empJ.oyers, the 

creditor may, of course, apply for separate withholding orders directed to 

each; however, there may be advantages for both the creditor and debtor in 

having only one of these two employers withhold the total amount garnish-

able from the debtor's combined earnings from both employers. 

Although subdivision Cd) permits a creditor to request a hearing under 

this section "at any time," after the matter has been heard once, a second 

hearing should not be required unless and until there has been a change in 

circumstances that warrants reconsideration of the issues. 

Occasionally, in the multiple employment situation, only one employer 

wi1l be ~Tithholding pursuant to an order based on the combined earnings of 

a debtor and a second employer wi1l be served l;ith an earnings withholding 

order by a second creditor--both of the latter being unaware of the prior 

order. In such circumstances, it is up to the debtor to claim relief from 

the second order pursuant to Section 723.105. It should be noted in this 

regard that Section 723.105 authorizes the court to terminate the second 

order retroactively, and the debtor may recover amounts already paid over 

to the second creditor. 
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§ 723.107. Transmittal of order and information to employer 

723.107. (a) The earnings withholding order, together with the 

form for an employer's return and the informational pamphlet and with-

holding tables published by the State Administrator, shall be served 

upon the designated employer by the judgment creditor. 

(b) The State Administrator may prcmUlgate rules and regulations per-

mitting waiver of or variances from the requirements of subdivision (a). 

(c) An order not served upon the employer within 45 days after its 

date of issuance is void. 

COIIIIlent. Section 723.107 prescribes what must be served upon the em-

ployer by the judgment creditor and when such service must be accomplished 

to be effective. The form for the employer's return is prescribed in Section 

723.127. 

Service under this section will generally be accomplisbed by mail. 

Failure of the employer to accept such service can be dealt with by both the 

court (see Section 723.159) and the State Administrator. See Sections 

723.154-723.158. 

-101-



§ 723']98. Employer's return 

723'108. Any employer who receives an earnings withholding 

order shall complete the employer's return on the form provided 

by the judgment creditor and shall mail it to the judgment creditor 

,dthin 15 days from the date he receives the earnings withholding 

order. 

Comment. Section 723.108 directs every employer to fill out and mail 

an Employer's Return to every judgment creditor who serves an earnings with-

holding order. Such a return must be made even though the order is not 

given effect. See C~nt to Section 723.23. For the form of the return, . 

see Section 723.127. 
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§ 723.109. Limitation on obtaining additional earnings ./ithholding orders 

723.109. If an employer withholds earnings pursuant to an earn-

ings withholding order, the judgment creditor who obtained such with-

holding order may not seI"le another withholding order on the same 

employer requiring him to withhold earnings of the same employee 

during the 10 days following the expiration of the prior earnings 

withholding order. 

Comment. Section 723.109 precludes a creditor who has obtained an 

earnings withholding order which has gone into effect from serving another 

order during the 10-day period following the expiration of his prior order. 

The purpose of this limitation is to give other creditors a lo-day period 

during which they can seI"le their earnings withholding orders while the 

original creditor is precluded from competing with them. The original 

creditor may apply for the second earnings withholding order either before 

or after his prior order ex:Pires. 8.lt service of the second. order while 

the original order is in effect will be ineffective under Section 723.23, 

and. service during the 10-day period following ex:Piration of the originsl 

order is prohibited by Section 723.109. Even though a creditor violates 

the lo-day moratorium period, the employer may act pursusnt to what he has 

received. See Section 723.29. Of course, after the expiration of the 10-

day period, the original creditor is treated like any other creditor. 

It should be noted that each agency of the state is considered a separate 

entity for the purposes of this chapter. See Section 723.l1(e). Hence, even 

though one agency has been making collection, a second agency may serve an 

earnings withholding order within the lO-day period provided in this section. 
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Article 5. Forms; Instructional Pamphlet; Withholding Table 

§ 723.120. Judicial Council to prescribe forms 

723.120. The Judicial Council shall prescribe the form of 

the applications, notices, orders, and other documents required 

by this chapter and only such forms may be used to implement 

this chapter. 

Comment. Section 723.120 requires the Judicial Council to prescribe 

the forms necessary for the purposes of this chapter. Various sections 

prescribe information to be contained in the forms; but, subject to these 

requirements, the Judicial Council has complete authority to adopt and 

revise the forms as necessary. 
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§ 723.121. Application for earnings wittholding order 

723.121. The "Application for Issuance of Earnings Withholding 

Order" shall be executed under oath and shall include all of the 

following: 

(a) The name and address of the judgment creditor. 

(b) The date and place where the judgment is entered. 

(e) The amount sought to be collected, indicating the amount 

of the judgment, plus additional accrued items, less partial satis-

factions, if any. 

Cd) The name and address of the employer to 'Whom the order will 

be d,irected. 

(e) The name and address of the person to whom the withheld money 

is to be paid. 

(f) The name and address of the person deSignated by the judgment 

creditor to receive notices. 

(g) A statement that the applicant has no information or belief 

that the indebtedness for which the order is sought has been discharged 

by a discharge granted to the judgment debtor under the National Bank-

ruptcy Act or that the prosecution of the proceeding has been stayed 

in a proceeding under the National Bankruptcy Act. 

(h) A statement that the applicant has complied with the require-

ments of Section 723.lU3. 

Comment. Although Section 723.121 reqjl:i'iles the applica:t"ion to be 

executed "under oath," this maY',generally be done by a· statement slgtled 

under penalty of perjury. See Se4!'t:l,liln ,2015'.'5'~ The a'?tual f1:lrm 'for t'he 

application is prescribea by the Judicial, Council. See Section ~3;12cJ-. ~ 
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§ 72 3.122. Notice of application 

723·122. In addition to other information required by the rules 

and regulstions of the state Administrator, the "Notice of the Appli

cation for' Issuance of an Earnings Withholding Order" shall inform 

the judgment debtor of all of the following: 

(a) The judgment creditor bas asked the court to order the named 

employer to withhold from the earnings of the judgment debtor the maxi-

mum amounts allowed by law and to pay these amounts over to the person 

specified in the application for the order in payment of the judgment 

described in the application. 

(b) The maximum amounts allowed by law to be withheld pursuant to 

Section 723.50. 

(c) No amount can be withheld from the earnings of a judgment 

debtor (1) for a debt which he can prove bas been discharged by a dis

charge granted to him under the National Bankruptcy Act or (2) where 

he can prove that further proceedings for the collection of such debt 

bave been stayed in a proceeding under the National Bankruptcy Act. 

(d) No amount can be withheld from the earnings of a judgment 

debtor which he can prove is essential for the support of himself or 

his family. 

(e) If a judgment debtor wishes a court hearing to prove that 

amounts should not be withheld from his earnings; he must file with 

the clerk of court two copies of the "Application of Judgment Debtor 

for Hearing," and, in addition, if he cla 1ms the exemption referred to 

in paragraph (d), he must also file with the clerk b;o copies of the 

"Judgment Debtor I s Financial Statement." 

Comment. The actual form for the notice of application is prescribed 

by the Judicial Council. See Section 723.120. 
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§ 723.123. Form for application of judgment debtor for hearing 

723.123. The "Application of Judgment Debtor for Hearing" shall 

be executed under oath. In addition to other matters re(J.uired by the 

Judicial Council, where the judgment debtor claims the exemption pro

vided by Section 723.51, unless the judgment debtor claims that all 

his earnings are essential for the support of himself or his family, 

the application for a hearing shall indicate how much the judgment 

debtor believes should be withheld from his earnings each pay period 

by his employer pursuant to the earnings withholding order. 

Comment. Although Section 723.123 re(J.uires the' application to oe" 

Iilx:ecu.ted "under oath," this may generally be done by n statement signed 

under penalty of perjury. See Section 2015.5. The actual form for the 

application·is'prescribed by the Judicial Council. See Section 723.120. 
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§ 723.124. Judgment debtor's financial statement 

723.124. The "Judgment Debtor's Financial statement" shall be 

executed under oatb and, in addition to other information which may 

be required by the Judicial Council, shall include all of the following 

information: 

(a) Name, age, and relationship of all persons dependent upon judg-

ment debtor's income. 

(b) All sources of the judgment debtor's earnings and other income 

and the amounts of such earnings and other income. 

(c) All sources and the amounts of earnings and other income of the 

persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of the per-

sons listed in subdivision (a) and the value of such assets. 

(e) All outstanding obligations of the judgment debtor. 

(f) Any extraordinary prospective expenses that would justify a 

reduction in the amount of earnings that would otherwise be withheld 

pursuant to Section 723.50. 

(g) Whether anyearnings withholding orders are in effect for the 

judgment debtor or the persons listed in subdivision (a). 

Comment. Although Sectibn 723.124 requires. the Financial -statement to 

be executed "under oath," this may generally be done by a statement signed 

under penalty of perjury. See Section 2015.5. The actual form fOT the 

Financial Statement i~prescrlbed. by, the Judicial C~~ncil. See Section 723·120. 
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§ 723.125. Earnings withholding order 

723.125. In addition to other matters required by the Judicial 

Council, the"Earnings Withholding Order'shall include all of the 

following: 

(a) The name and address of the employer to whom the order is 

directed. 

(b) The da te and pla ce where the judgment wa s entered and the 

name of the judgment creditor and judgment debtor. 

(c) The net balance owing on the judgment. 

(d) A description of the withholding period and an order to the 

employer to withhold from the earnings of the judgment debtor the 

amount required by law to be withheld or the amount specified in the 

order, as the case may be, during such period. 

( e ) An order to the employer to pay over to the judgment creditor 

or his . representative at a specified address the amount required to 

be withheld pursuant to the order in the manner and within the times 

provided by law. 

(f) An order that the employer fill out the "Employer's Return" 

and return it by first-class mail to the judgment credit.or or his 

representative at a specified address within 15 days after the employer 

receives the earnings withholding order. 

Comment. Section 723.125 specifies the information to be included in 

the Earnings Withholding Order. The fonn of the order is prescribed by the 

Judicial Council. See Section 723.120. Special fonns are prescribed for 

earnings withholding orders for support or taxes. See Section 723.126. 
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§ 723,126. Earnings withholding orders ror support -or taxes 

723.126. The requirements or section 723.125 do not apply to an 

earnings withholding order for taxes or ror support. The Judicial Coun-

cil shall prescribe the form and contents of ,rithholding orders 

for taxes or for support. 

Comment. Although the information listed in Section 723.125 

will be necessary in an earnings withholding order for support or taxes, 

such orders bave special rules concerning priority, duracion, and amounts 

that may be withheld. See Sections 723.30 and 723·31. Accordingly, the 

form and content of these special orders is left to determination by the 

Judicial Council. 
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§ 723.127. Elnp1oyer' B return 

723.127 . (a) The "Elnp1oyer's Return" shall be executed under 

oath and, in addition to other matters required by rules and regu1a-

tions of the State A~~inistrator, the form for the return provided 

to the employer shall state ail of the following information:' 

(1) The name and address of the person to whom the form is to 

be returned. 

(2) A direction that the form be mailed to such person no later 

than 15 days after the date the employer receives the earnings with-

holding order. 

( 3) The name and address of the judgment debtor and, if known, 

his social security number. 

(b) In addition, the employer's return form shall require the 

employer to supply all of the following information: 

(1) Whether the judgment debtor is now employed by the employer 

or whether the employer otherwise owes him earnings. 

(2) If the judgment debtor is employed by the employer or the 

employer otherwise owes him earnings, the amount of ~is earnings for 

the last pay period and the length of this pay period. 

(3) Whether the elll!p1oyer is presently required to comply with a 

prior earnings withholding order am, if so, the court which issued such 

order, the date it ,iss issued, and 'the expiration date of such order. 

Comment. Section 723.127 specifies the information to be included in the 

Employer's Return. The form for the return is prescribed by the Judicial 

Council. See Section 723.120. The return may be executed under penalty of 

perjury. See Section 2015.5. 
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§ 723.128. Informational pamphlet and withholding tables 

723.128. (a) The State Administrator shall prepare an informa

tional ]Bmphlet for employers and revise or supplement it to reflect 

changes in the law or rules regulating the withholding of earnings. 

(b) The State Administrator shall publish the info:nll!ltionsl 

pamphlet and the withholding tables adopted by him pursuant to Section 

723.50. He may impose a charge for copies sufficient to recover the 

cost of printing. 

Comment. Subdivision (a) of Section 723.128 requires the preparation 

of an info:nll!ltional pamphlet that contains the information necessary so that 

an employer may comply with the law. The creditor mails the employer a copy 

of the pamphlet with the earnings witbholdi~ order. See Section 723.107. 

Subdivision (b) permits the State Administrator to recover the cost of 

printing info:nll!ltional pamphlets and withholding tables. 
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Article 6. Administration and Enforcement 

§ 723.150. S~ate Administrator 

723.150. Except for those duties required of the Judicial CouDcil, 

the State Administrator shall administer and enforce this chapter. 

Comment. The State Administrator is the Department of Industrial Rela-

tions. See Section 723.11 (defining "State Administrator"). 
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§ 723.151. Rules and regulations 

723.151. The State Administrator, in accordance with the provi-

sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of 

Division 3 of Title 2 of the Government Code, shall adopt, amend, and 

repeal such rules and regulations as are reasonably necessary for the 

purpose of administering and enforcing this chapter and as are not 

inconsistent with this chapter. 

Comment. Section 723.151 requires that rules and regulations be 

adopted, amended, and repealed in accord with the Administrative Procedure 

Act. 
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§ 723.152. Investigations and enforcement powers generally 

723.152. For the performance of his duties, the State Adminis

trator has the powers'conferred by Article 2 (commencing with Section 

11180) of Chapter 2, Part 1, Division 3, Title 2 of the Government 

Code. 

Comment. Section 723.152 makes clear that the State Administrator, in 

performing his duties under this chapter, has the general authority given 

the head of each state department to make investigations and prosecute 

actions. 
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§ 723.153; Liaison with federal administrator 

723.153. The state Administrator may perform all acts required 

by the Administrator of the Wage and Hour Division of the United States 

Department of Labor as conditions to exemption of this state from the 

earnings garnishment provisions of the Consumer Credit Protection Act 

of 1968, including, but not limited to: 

(a) Representing and acting on behalf of the state in relation 

to the Administrator of the Wage and Hour Division and his represen-

tatives with regard to any matter relating to, or arising out of, the 

application, interpretation, and enforcement of the laws of this 

state regulating withholding of earnings. 

'''--- (b) Submitting to the Administrator of too l~age and Hour Division 

in duplicate and on a current basis, a certified copy of every statute 

of tr.i5 stat.e affecting earnings withholding, and" Cer-

tified copy of any deciSion in any case involving any of those statutes, 

made by the Supreme Court of this state. 

(c) Submitting to the Administrator of the Wage and Hour Division 

any information relating to the enforcement of earnings withholding 

laws of this state which he may request. 

Comment. Section 723.153 authorizes the State Administrator to do 

whatever is required by the federal administrator to obtain and maintain 

a state exemption from the earnings garnishment provisions of the Consumer 

Credit Protection Act. A similarly broad grant of power as that contained 

in the first paragraph of Section 723.153 is found in Government Code 
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Section 25210 (county participation in Economic Opportunity Act of 1964). 

Subdi visions (a), (b), and (c) are based on the language of 29 Code of 

Federal Regulations Section 870.55(a), requiring the State Administrator 

to act as liaison with the federal administrator. 
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§ 723.154. Harning to vial.ator 

723.154. If the State Administrator determines that the public 

interest will be adequately served by such action, he may give a per-

son who violates this chapter a suitable written notice or warning. 

Comment. Section 723.154 is based on Health and Safety Code Sections 

26332 and 26555. 
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§ 723.155. Conference with suspected violator 

723.155. If the State Administrator has reason to believe that 

any violation of this chapter has occurred or is threatened, he may 

hold an informal conference with the suspected violator or his repre-

sentative for the purpose of ascertaining the facts relating to the 

suspected violation and, if it appears that a violation has occurred 

or is threatened, arriving at an adequate and effective means of cor-

recting or preventing the violation. 

Comment. Section 123.155 is based on Section 12533 of the Government 

Code, which relates to the powers of the Attorney General in connection with 

health care service plans. 
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§ 723.156. Cease and desist order 

723.156. (a) The State Administrator, acting in the name of the 

people of the State of California, may issue an order directing any 

person to show cause why an order should not be issued directing such 

person to cease and desist from engaging in any act or practice in 

"li.olation of any provision of this chapter. 

(b) Within 15 days after service of the order to show cause, the 

respondent may request a hearing on the question of whether acts or 

practices in violation of this chapter have occurred. The hearing 

shall be conducted pursuant to Chapter 5 (commencing with Section 11500) 

of Part 1 of Division 3 of Title 2 of the Government Code, and judicial 

review shall be available as provided by Section 11523 of the Govern-

ment Code. 

(c) If the person fails to show cause why the cease and desist 

order should not be issued, the State Administrator may issue the 

order. 

Comment. Section 723.156 is based in part on Section 12534 of the 

Government Code, which relates to powers of the Attorney General in con-

nection with health care service plans. 
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§ 723.157. In.junctive relief; failure to comply "ith cease and-desist order 

7:03.157. In case of any violation of t his chapter, if the 

violator does not comply with a cease and desist order issued pursuant 

to Section 723.156, the State Administrator, acting in the name of the 

people of the state of California, may institute a proceeding to ob

tain injunctive relief or other appropriate relief in the superior 

court in and for the county in which the violation occurs or in which 

the principal place of business of the violator is located. Any pro

ceeding under this section shall conform to the requirements of Chap

ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code 

of Civil Procedure, except that the State Administrator shall not be 

required to allege facts tending to show the lack of an adequate re

medy at law or tending to show irreparable damage or loss. 

Comment. Section 723.157 is based on Section 12535 of the Government 

Code, which relates to powers of the Attorney General in connection with 

health care service plans. 
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§ 723.158. Injunctive relief pending administrative adjudication 

723.158. Whenever the State Administrator has reasonable cause to 

believe that there has been any violation of this chapter and that sub-

stantial and irreparable injury will be unavoidable if injunctive relief 

is not obtained pending final adjudication pursuant to Section 723.156, 

the State Administrator, acting in the name of the people of the State 

of California} may institute a proceeJing to obtain such inju:lctive 

relief or other appropriate relief in the superior court in and for the 

county in which the violation occurs or in which the principal place of 

business of the violator is located. Any proceeding under this section 

shall conform to the requirements of Chapter 3 (commencing with Section 

525) of Title 7 of Part 2 of the Code of Civil Procedure, except that 

the State Administrator shall not be required to allege facts tending 

to show the lack of an adequate remedy at law. 

Comment. Section 723.158 is based in part on Section 12535 of the Govern-

ment Code, which relates to powers of the Attorney General in connection with 

health care service plans. This section makes clear the power of the State 

Administrator to obtain judicial injunctive relief in emergency circumstances 

,,.here normal administrative procedures would be inadequate. 
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§ 723.159. Enforcement of orders 

723.159. Any order of the court made pursuant to this chapter may 

be enforced by the court by cOi1tempt or other appropriate order. 

Comment. Section 723.159 makes clear the power of the court to com-

pel obedience to its orders. See Sections 128 and 1209(5). See generally 

Part 3, Title 5 (Sections 1209-1222). 
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§ 723.160. Fraudulent withholding by employer 

723.160. If an employer withholds earnings pursuant to this 

chapter and, with the intent to defraud either the judgment creditor 

or the judgment debtor, fails to pay such withheld earnings over to 

the judgment creditor, the employer is guilty of a misdemeanor. 

Comment. Section 723.160 is based on Labor Code Section 227 (failure 

to make agreed payments to health, welfare, or similar fund). 

r 
'-"" 
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§ 723.161. Remedies of judgment creditor 

723.161. If an employer fails to withhold or to pay over the 

amount he is required to withhold and pay over pursuant to this 

chapter, the judgment creditor may bring a civil action a~inst such 

employer to recover such amount. 

Comment. Section 723.161 authorizes suit by a creditor against an 

employer both where the employer fails to withhold properly and where he 

fails to pay over amounts witplleld. This remedy is independent of the pro-

cedure provided in Chapter 2 (Sections 717-723) of this Part and Section 

723.161 makes clear ~~t supplemental proceedings under Chapter 2 are not 

a prerequisite to suit by the creditor a~inst the employer. Whether or 

not Chapter 2 is applicable in this situation is a matter not dealt with 

here. 

Of course, in addition to the remedy Section 723.161 provides to the 

judgment creditor, the court has the power to compel obedience to its 

orders through exercise of the contempt power. See Section 723.159 and 

Comment thereto. 
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§ 723.162. Fees of clerk 

723.162. (al The fee for filing an application for an earnings 

withholding or~er under subdivtsion (a) of Section 723.101 is two do1-

lars ($2). 

(bl The fee for filin~ an application and abstract under subdivi-

sion (bl of Section 723.101 is two dollars ($2) when filed in a justice 

court and four dollars ($4) when filed in a superior or municipal court. 

(cl Except as provided in Section 723.24, no other fees may be 

charged under this chapter . 

. r-. 
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FINANCIAL CODE 

Financial Code Section 15406 (repealed) 

Sec. 12. Section 15406 of the Financial Code is repealed. 

Comment. Section 15406 is superseded by the provisions of Sections 

690.7 and 690.7-1/2 of the Code of Civil Procedure. See Section 690.7,and 

Comment thereto. 
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LABOR CODE 

Labor Code § 300 (amended) 

Sec. 13. Section 300 of the Labor Code is amended to read: 

300. (a) As used in this section the phrase "assignment of wages" 

includes the sale or assignment of, or giving of an order for wages or 

salary. 

ill No assignment of ;-e!"-eNef'-fef' -wages ef'-ssi!.e!"y ,earned or 

to be earned, ska!l-ee is valid unless all of the following conditions 

are satisfied 

ill Sliea The assignment is contained in a separate written instru-

ment, signed by the person by whom the B8~a -wages e~-B8i!.e~i have been 

earned or are to be earned, and identifying specifically the transaction 

to \fhi ch the as signme nt rela te s j -8 ee. .!. 

f8~ ~ Where 6liek~ assignment ef1-e~-e~e~-fer-WQges-e!,-B&i!.e~ 

is made by a married person, the written consent of the husband or wife 

of the person making flliel!. the assignment ef'-eNeF is attached to SlieS 

~ assignment e~-8Net"f-8ee. .!. 

fe~ - (3) \,fuere BliSk ~ assignment eF-eNef'-fep..WQgeB-8f'-Bda~ is 

made by a minor, the li'ritten consent of a parent or guardian of "'lieS the 

minor is attached to 3liea-erie!'-&~ ~ assignment t-see. .!. 

fa~ ill 'dhere euch- the assignment ef-ef'-eHef'-f8f'-wges-9¥-sd.8r.f 

is made by a person who is unmarried or who is an adult or \fho is both 

unmarried and adult, a written statement by the person making SlieR the 

assignment eF-eri.e~ , setting forth such facts, is attached to or included 

in SlieR ~ assignment ef'-~~f't .!. 

tet 122 No other assignment ef'-erie~ exists in connection with 

the same transaction or series of transactions and a written statement 

by the person making BliE!B the assignment eF-eNe~ to -t;hat effect; is 

attached ~!'ete to or included ~~~B1-8ee. in the assignment. 
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Labor Code § 300 

fgj 1§l A copy of e~8k-aR ~ assignment ep-spaep and of the 

written statement provided for in 8~eaiv~8ieR-tat-kepeeg paragraph (4) , 

authenticated by a notary public, elilaU-kave-eees is filed with the em-

ployer, accompanied by an itemized statement of the amount then due to 

the assignee t ~ 

ill ~peviaea;-;kat-at-s~ek-t~ae At the time the assignment is filed 

with the employer, no other assignment e~-epaep for the payment of any 

wages ep-ea~aFY of the employee is subject to payment ; and no a~~a@kaeR~ 

ep-~evY-eR-eKee~~ieR earnings withholding order against esi@ his wages 

(c) A valid assignment of wages in effect at the time an earnings 

withholding order is served suspends the gperation of the earnings with-

holding order until after the end of the pay period during which the 

earnings withholding order is served. Thereafter the earnings withhold-

tng order has priority over the assignment. 
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Labor Code § 300 

~ The employer 6aell-Bs is entitled to rely upon the statements 

of fact in the written statement provided for in 6~Ba~¥~6~eBe-tat-eea 

tet-aeFeei paragraphs (4) and (5) of subdivision (b) , without the nec-

essityof inquiring into the truth thereof, and the employer shall in-

cur no Uabili ty IVhatsoever by reason of any payments made by him to 

an assignee under any assignment eF-eFaeF, in reliance upon the facts 

so stated. 

{e) An assignment of wages to be earned is revocable at any time 

by the maker thereof. Any power of attorney to assign or collect wages 

or salary is revocable at any time by the maker thereot. No revocation 

of such an assignment or power of attorney is effective as to the em-

ployer until he receives written notice of revocation from the maker. 

i!l No assignment of eF-eFaeF-feF wages eF--ealeFY ~ earned or to 

be earned L 8aell-Bs is valid under any circumstances 7 if ths wages or 

salary earned or to be earned are paid under a plan for payment at a 

central place or places established under the provisions of Section 

lsl This section BAell ~ not apply to deductions which the em-

ployer may be requested by the employee to make for the payment of life, 

retirement, disability or unemployment insurance premiums, for the 

payment of taxes owing from the employee, for contribution to funds, 
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plans or systems providing for death, retirement, disability, une~ 

ployment, or other benefits, for the payment for goods or services 

furnished by the employer to the employee or his family at the re-

quest of the employee, or for charitable, educational, patriotic or 

similar purposes. 

Comment. Section 300 is amended to make the section consistent with 

the Earnings Protection Law (Code Civ. Proc. §§ 723.10 et seq.). 

Subdivision (a). Subdivision (a) simply makes clear that the shortened 

phrase "assignment of wages" continues prior law as to the kind of instru-

ment~ealt with in this section. 

Subdivision (b). Paragraphs (1) through (6) of subdivision (b) con-

tinue without substantive change provisions formerly contained in Section 

300. paragraph (7) of subdivision (b) continues without substantive change 

a provision formerly contained in Section 300 except that the former refer-

ence to the attachment or levy on execution against wages or salary is re-

placed by a reference to an earnings withholding order to conform to the 

procedure provided by the Earnings Protection La,,,. 

Subdivision (c). Subdivision (c) clarifies the relationship between 

a valid prior wage assignment and a subsequently served earnings withholding 

order. ,/here a wage assignment is in effect and an earnings withholding 

order is served, the employer shall not withhold pursuant to the order 

until after the end of the pay period during which the order nas served. 

Thus the wage assignment is in effect given an exclusive pret'!!Te!:!ce for that 

pay period and the debtor is given an opportunity to put his affairs in 

order. SUch action may include revoking the wage assi gnment as to·nne!trIled 
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wages pursuant to subdivision (e). Even where the debtor revokes the wage 

assignment prior to the end of the pay period (but after receipt of an 

earnings withholding order), the operation of the order is suspended until 

after the current pay period. Hence, the debtor is afforded an opportunity 

to retain his unearned wages for the current pay period only. After such 

moratorium, the earnings withholding order has a priority over the assignment 

if the latter remains in effect. The unlimited preference formerly given to an 

assignment of unearned wages or salary is not continued because this preference 

would permit a judgment debtor to give preference to one creditor and to defeat 

the claims of other creditors who seek to collect. on their judgments under the 

Earnings Protection Law. 

Subdivision (d). Subdivision (d) continues without substantive change 

a provision formerly found in Section 300. 

Subdivision (e). The first sentence of subdivision (e) which makes an 

assignment of unearned wages or salary revocable at any time by the maker 

thereof, replaces the former provision of Section 300 which invalidated an 

assignment of wages or salary unless such wages were earned or the as:::ignment 

was for necessities or for support. This prOVision also restricted the amount 

of unearned wages or salary that could be assigned. Although there are no 

limits on the amount of wages or salary that now can be assigned, subdivision (e) 

will permit the person making the assignment of wages Or salary to be earned 

to revoke the assignment at any time. Thus, where an assignment becomes too 
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onerous, especially after service of an earnings withholding order, such 

assignment may be revoked. The delayed preference given the earnings 

withholding order under subdivision (c) "ill generally require persons having 

judgments, including support orders, to use the procedure proVided in the 

Earnings Protection Law--rather than Section 300--to enforce their judgments, 

but it avoids conflict between wage assignments and orders issued pursuant 

to the Earnings Protection Law. 

Subdivisions (f) and (g). Subdivisions (f) and (g) continue without 

substantive change provisions formerly contained in Section 300. Other 

statutes may authorize deductions from employees' wages or salary without 

compliance with this section. !:,&, Govt. Code §§ 1158, 12420, 13922, 20135. 

It should be noted that the inapplicability of Section 300 to the deductions 

referred to in &'Ubdivision (g) means not only that compliance with the 

formalities provided in Section 300 is not required but also that Section 

300 provides no special preferences for such deductions. 
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OPERATIVE DATE 

Sec. :'4. This act becomes operative on July 1, 1973. but the 

Department of Industrial Relations and the Judicial Council may, 

prior to that date, do whatever is necessary so that this act may 

go into effect on July 1, 1973. The Department of Industrial Relations 

shall publish the earnings withholding tables and informational pamph-

lets referred to in Section 723.128 before July 1, 1973. The Judicial 

COuncil shall prescribe by rule the necessary forms as required by 

Section 723.120 before July 1, 1973· 
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