#36 9/28/71

Memorandum T1-67
Subject: Study 36 - Supplement to Comprehensive Statute

Attached is a supplement to the Comprehensive Statute. You should file
the sttached supplenent with your Comprehensive Statute so you will have it
avallable for the October meeting and subsequent meetings. We will repro-
duce the entire Comprehensive Statute st some future time to integrate the
attached provisions with the other provisions of the Comprehensive Statute.

The provisions contained in the attached supplement reflect prior
Commission action. Technical changes have been made. Absent a diecussion
below, the approved provision appears exsctly as it was approved by the
Commission or contains minor editorial revisions or conforming revisions

to reflect renumbering of sections.

COMPREHENSIVE STATUTE (pink pages)

Section 113 (pages 1-2)

This section, previously approved, has been renumbered to place the

definition in the general definition portion of the Eminent Domain Code.

Sections 450-456 (pages 6-17)

These sections have been renumbered and incorporate revisions approved

at the Ser*ember mzeting.

Sections 470-471 {pages 18-23)

These sections have been revised to incorporate revisions msde at the

September meeting. The sections and Comments theretoc should be checked.
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Suggested Revision

To further élarify that the provisions authorizing condemnation for a
more necessary public use and the provisions authorizing condemnation for
a compatible public use are slternative (nonexclusive) methods of acquiring
property already appropriated to a public use, the staff suggests that

Chapter 8 be reorganized as follows:

CHAPTER 8. CONDEMNATION OF PROPERTY

APPROPRIATED TO A PUBLIC USE

Article 1. Condemnstion of Property Appropriated to a Public Uge

§ 440, Purposes for which property appropriated to a puhlic use may
be condemned

Lho. Except as otherwise provided by stetute, property
appropriated to a public use may be taken only for:

(1) A more necessary public use under Article 2 (commeneing
with Section 450) of this chapter; or

(2) A compatible public use under Article 3 (commencing with
Section 470) of this chapter.

[Comment will indicste that Articles 2 and 3 provide alternative {non-
exclusive)} authorizations to condem, ]

Article 2. Condemnation for More Necessary Public Use

[Here insert provisions of Chapter 8 (Sections 450-456)]

Article 3. Condemmation for Compatible Public Use

{Here insert provisiomns of Chapter 9 {Sections L70-471).]

If this suggestion is approved, necessary conforming changes will be

nade in the previously approved secticns.
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AMENDMENTS, REPEALS, AND ADDITIONS--EXISTING CODES (white pages!

Code of Civil Procedure Section 1238

The repeal of this section and the Comment thereto was approved at the
September meeting, subject to revision of the Comment. BSignificant revisioqg
of the Comment--made as directed by the Commission at the September meeﬁingv;
are as follows:

{1) The discussion in the rreliminary portion of the Comment dealing
with the right and constitutionality of condemnation by private persons has -~
been expanded (pages 9-10 of Comment).

(2) The discussion of the right of publicly owned utilities to condemn
private utility property has been expanded (see page 12 of Comment).

(3) The Comment to subdivision 4 has been revised to indicate the

holding in Los Angeles v. Koyer (see page 21 of Comment).

{4) A statement hes been added to the Comment to subdivision 18 to
indicate that the 300-foot limitation on condemnation has not been continued

{page 45 of Comment).

Code of Civil Procedure Section 1239.4 (page 55)

The last sentence has been added to the Comment as directed by the

Commission at the September meeting.

Code of Civil Procedure Section 12L5.4 (pages 69-70)

The repeal of this section was approved at the September meeting. The

Comment 1s new.

Government Code Section 6953 (pages 83-84)

Thisg section and the Comment thereto are revised in accordance with

decisions made at the September meeting.

-3



Government Code Section 6956 (pages 86-88)

This section is revised in accordance with decisions made at the Septem-

ber meeting. The section should be carefully checked.

Health and Safety Code Section 1427 (pages 92-96)

This section and the Comment thereto are revised in accordance with
decisions made at the September meeting. The section and Comment should

be carefully checked.

Public Utilities Code Section 21652 (pages 107-109)

This section and the Comment thereto are revised in accerdence with
the decisions made at the September meeting. The section should be careful}y
checked.

The staff has researched the problem whether the language relating to
purchase, gift, devise, and the like should be deleted from this section |
and has determined that--to be safe--the language should be retained.
Otherwise, condemnation suthority under Section 21652 would be unelear
in some cases.

Respectfully submitied,

Nathaniel Sterling
Legal Counsel
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SUPPLEMENT TO COMPREHENSIVE ELTNENT TOMATIN STATUTE

Nots.

This Suvpnlement contains provisions reflecting Commission

action after the Comprehensive Eminent Domain Statute was last revisede
Some of the provisions in this Supplemsnt are nob contained in the
last revision of the Comprehensive Eminent Domain Statute; other pro-
visions of this Supnlement supersede provisions contained in the

last revision of the Comprehensive Eminent Domain Statute,

This Supplement should be checked in any case where a reference
is made to the Comprehensive Emirent Domain Statute.

DIVISION 2.
§ 113,

DITISIN L.
CHAPTER 1.
g 304,

CHAPTER 8.
§ Lso.

8 Lo,
¥ Ls2,
8 L53.

8 Lsh,

8§ L55.
8 L56,

CHAPTER 9,
s 1,70,

8 L71.

CONTENTS {F SUPFLEMENT
WORDS AND PHRASES LDEFINED

"Property aporopriated to a putlic use”

THE RIGET TO TAKE
GENRRAL PROVISTONS

Right to acquire property for relnted or protective purposes

MORE NECESSARY PURLIC USE

Property appropriated to a public use na:,r ba taken for more
necessary public use _

Use hy state more necessary than other uses
Use by public entity more necesssry than use by other persons

Property avprorrizted to a2 public use by clties, counties, or
certain special districts

Preservation of certain property in its natural conditionj pre~
sumption as to best public use

Park property; presumption &s to best public use

Progedure for raising and resolving more necessary public use
isszue :

CrIDEMNATION FOR COMPATTIRLE PUBLIC USE

Property appropristed to a public use may be taken fox
compatible public use

Procedure for raising and reseolving compatible public use issue
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AMENDMENTS, BEPRALS, ADDITIONS--EXTSTING COIES (Fhite Pages)

Code of Civil Procedurs

3' 1238 (revealed)

-§ 12384 (repealed)
§ 1233.5 {repealed)
§ 1238.6 {repealed)
§ 1239.2 {repealed)
8 1239.3 (repezled)
§ 1239, (recealed)
§ 1240 (repealed)
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§ 1245.4 {repealed)
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§ 1264.8 (repezled;

5 1264.9 (repealad)
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8 6950 (amended)
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Govermment Code {continued)

8 4956 (added}
§ 50LB85.13 frepsaled)

Health and Safety Code
B 438.) (smencec)
§ 1427 (added)

8§ 4957 (added)

Puhlic Hesources Code
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§ 2163 (repealed)
8 21635 (recealed)
§ 21652 (added)
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Streets and Highways (ode

g 103.3 (ame:.ded)

Yater (ode

§ 221,25 {amended)

wiide



COMPREHENSIVE STATUTE § 113

Tentatively approved July 1970
Renunibered October 1971

§ 113. "Property appropriated to a public use"

113. "Property appropriated to a public use" means property
either already in use for a public purpose or-set sside for a
specific public purpose with the intention of using it for such

purpose.within a reasonable time.

Comment. Section 113 defines "property appropriated to a public use’

in accordence with pricr Celifornia decisions. See East Bay Mun. Util.

Dist. v. Lodi, 120 Cal. App. ThO, 750-758, B P.2d 532, (1932). The

general concept of "public use" is discussed in connection with Section
300. BSee Section 300 and Comment thereto. It should be noted that appro-
priation to a public use does not require aciual physical use, but mey be
satisfied by formal dedicaticon or facts indicating & reascnable prospect

of use within a reasonable time. Bee e.g., Woodland School Dist. v. Wood-

land Cemetery Ass'n, 1T4 Cal. App.2d 243, 3bk P.2d 326 (1959)(property

formally dedicated but not yet used by corporation for cemetery purposes);

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992

(1916) (property mseembled by electric railway for planned subway).
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COMPREHENSIVE STATUTE § 113

Tentatively approved July 1970
Renumbered October 1971 .

Moreover, property may be gppropristed to a public use even though it is

owned by & private individual or corporation. E.g., Woodland School Dist.

v. Woodland Cemetery Ass'n, supra; City of Los Angeles v. Los Angeles Pac.

Co., supra. Conversely, property mey be owned by & public entity but not
be so appropristed, and, hence, be subject to condemnation without a show-

ing that it will be appropriated to a "more necessary" use. Deseret Water,

0il & Irr. Co. v, State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other

grounds, 243 U.S. 415, and 176 Cal. 745, 171 P. 287 (1917).



COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971
Revised September 1971

The Right to Take

§ 304. Right to acguire yproverty for related or protective PUrposes

304. (a) Except to the extent limited by statute, any person
authorized to acquire property for s particular purpose by eminent
domain may exercise the power of eminent domain to acquire
property necessary to carry out and make effective the principal purpose
involved, including but not limited to property to be used for

" the protection or preservatlon of the attractiveness, safety, and
usefulness of the public work or improvement.

(b) Subject to any applicable procedures governing the disyoéition
of property, & person that has acquired property under subdivision (a)
may sell, lease, exchange, or otherwise dispose of such property or &n
interest therein subject to such reservations or restrictions as are
necessary to protect or preserve the attractiveness, safety, and use-

fulness of the public work or improvement.

Comment. Subdivision (a) of Section 304 codifies the rule that, absent
any express limitation imposed by the legislature, the power to condemn
property for a particular purpose includes the power to condemn
property necessary to carry out and make effective the principal purpose invoived.

See City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. T34 (1963).

See also University of So. Cal. v. Robbing, 1 Cal. App.2d 523, 37 P.2d 163 (1934).

Cf. Flood Control & Water Conservation Dist. v. Hughes, 201 Cal. App.2d 197,

20 Cal. Rptr. 252 (1962).
-3~



COMPREHENSIVE STATUTE § 304

Tentatively approved July 1371
Revised September 1971

Section 304 permits a condemmor to protect the attractiveness, safety,
or usefulness of s public work or improvement from deletericus conditions
or uses by condemning a fee or any lesser interest necessary for protective
purposes. See Section 101 (defining “property” to include the fee or any
lesser right or interest). A taking for this purpose is ﬁ "public use." E.g.,

People v. Iagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963); Flood Control

& Water Conservation Dist. v. Hughes, supra. 3See also United States v. Bowman,

367 F.2d 768, 770 (1966). See Capron, BExcess Condemnation in California--A

Further Expansion of the Right to Take, 20 Hastings L.J. 571, 589-561 (1969).

Section 304 is an extremely flexible grant of condemnation authority.
Where it 1s necessary to protect a public work or imprdvement from detrimental
uses in adjoining property, the condemnor has the option either (1) to acquire
an easement-like interest in the adjoining property which will preclude the
detrimental use or (2) to acquire the fee or some other interest and then
lease, sell, exchange, or otherwise dispose of it to some other public entity
or a private person subject to carefully specified permitted uses.

If a condemnor has the power of eminent domain to condemn property for a
particular improvement, Section 304 is sufficient authority to condemn such
additional property as 1= necessary to preserve or protect the attractiveness,
safety, and usefulness of the improvement. No additional statutory authority
is required, and some of the former specific grants of protective condemnation
authority have been repealed as unnecessary. E.g., former Code of Civil

Procedure Section 1238{18) (trees along highways). Nevertheless, not all such

e



COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971
Revised September 1971

specific authorizations have been repealed. E.g., Streets and Highways Code
Section 104(f){trees along highways), (g)(highway drainage), {h){maintenance of
unobstructed view along highway). Except to the extent that these specific
authorizations contain restrictions on protective condemnation for particular
types of projects (see Govt. Code §§ TOOO-700L), they do not limit the general
protective condemnation authority granted by Section 30L4.

In the case of a public entity, the resolution of necessity le conclusive
on the necessity of taking the property or interest therein for protective
purposes. See Secticn . However, the resclution does not preclude
the condemnee from raising the question whether the condemmor actually intends
to use the property for protective purposes. If the property is claimed to be
needed for protective purposes but not actually going to be used for that
purpcee, the taking can be defeated on that ground. See Section and
Comment thereto. See People v. Iagiss, 223 Cal. App.2d 23, 33-44, 35 Cal. Rptr.
554, (1963).

Section 304 is derived from and supersedes former Govermnment Code Sections

190-196, Streets and Highways Code Section 104.3, and Water Code Section 256.



COMPREHENSIVE STATUTE § 450

Tentatively approved July 1970
Renunmbered QOctober 1371

Division 4 ~ The Right to Take

CHAPTER 8. MORE NECESSARY PUBLIC USE

§ 450. Property appropriated to a public use may be taken for more necessary
use

450. Except as provided in Section 470, property appropriasted to
a public use may be taken by eminent domain only for a more necessary

public use.

Comment. Section U50 retains the general rule formerly found in Code
of Civil Procedure Section 1240(3) and repeated elsevhere. Thig rule prevails
over the general suthority granted elsewhere to a number of condemnors to
condemn property "whether the property is already devoted to the same use or
otherwise.” ©See, e.g., Harb. & Nav. Code § 6296. The rule is given much
greater specificity in the succeeding sections in this chapter as well as
numerous provisions in other codes. See, e.g., Health & Saf. Code § 8560 (no
railroad, street, or utility line may be laid across dedicated cemetery withe-
out consent of cemetery authority). For the definition of "property appro-
priated to a public use," see Section 113.

The introductory clause of Section 450 recognizes that takings of property
appropriated to a public use for a use that will be compatible with the existing

uge are permissible notwithstanding that the taking is not for a "more
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COMPREHENSIVE STATUTE § LSO

Tentatively approved July 1970
Renumbered October 1971

necessary public use." The suthority granted by Sections 450 and 470 is

independent; the fact that two uses might be compatible under Section 470
does not preclude acquisition under the "more necessary" authority of Sec-

tion 450. See Section 470 and Comment thereto.



CCMPREHENSIVE STATUTE § 451

Tentotively approved July 1970
Reawrbered October 1971

i_h5l. Use by state more necessary than other uses

451. ixcept as othervise provided by statute:

(e) Where property bas been appropriated to a public use by
any perscon cther than the state, the use thereof by the state for
the same use or any other public use is a more necessery use than
the use to which such property has already been appropriated.

(b) Where property has been appropriated to a public use by
the state, the use thereof by the state is a more necessary use
than any use t¢ which such property might be put by any other

person.

Comment. Section 451 broadens somewhat the genersl rule stated under
former Code of Civil Procedure Section 1240 and Government Code Section
15856 (Property Acquisition Law). Section 1240 formerly provided a state
priority over private cwnership and Section 15856 vrovides an absolute
priority for all acquisitions under that statute. Section 451 embraces
state acquisitions under other authority, most notably by the Department
of Water Resources and the Department of Publlc Works. The exception
clause recoghizes that specific exemptions or gualifications may be stated
elsevhere. E.g., Code Civ. Proc. § 1241.7 {park use presumed "more neees-
sary" than highway use under special decleratory relief procedure); Health
& Saf. Code § 8560 (no street may be laid across existing cemetery without
consent of cemetery authority or plot owners); Sts. & Hwys. Code §§ 103.5,
210.1 (Department of Public Works may condemn parks but shall avoid doing

80 wherever possible). 3



COMPREHENSIVE STATUTE § 452

Tentatively approved July 1970
Renumbered Ccitober 1971

§ 452, Use by public entity more necessary than use by other persons

450, Except as otherwise provided by statute:

(a)r Where property hes been appropriated to a public use by
any person other than a public entity, the use thereof by = public
entity for the same use or any other public use is a more necessary
use than the use to which such property has already been appropri-
ated.

(t) Where property hes been appropriated to a public use by a
public entity, the use thereof by the public entity is a more neces-
sary use than any use to which such property might be'put by any

person other than a publiec entity.

Comment. Section 452 ie similar in substance to former Code of Civil
Frocedure Sectlon 1240(3), except that Section 452 embraces all publie
entities. Thus, for example, Section 452 includes school distriets which
formerly were not included.

The preference under Section 452 is not merely one of public owner-
ship over private ownership for the same use but includes any use. Thus,
for example, a2 public entity may condemn the easement of a privately owned
public utility not merely to perpetuate the utility use In public owner-
ship but also to provide some separate and distinet use. The introductory

clause recognizes that specific exceptions may be legislatively declared



COMPREEENSIVE STATUTE § 452

Tentatively approved July 1970
Renumbered October 1971

elsevhere. Cf. Govt. Code §§ 26301, 37353 (county and city, respectively,
may not provide public course by condemning existing privately owned golf
course ). Perhaps the most notable of these exceptions are contaiped in
Section 453. Under the latter section, property appropriated by any per-
son to the use of certain public entities is protected from subsequent
appropriation by certain other public entities. See Section 453 and Com-

ment thereto. See also Mono Power Co. v. City of Los Angeles, 284 Fed.

784 {9th Cir. 1922){city precluded by former Code of Civil Procedure Sections
1240{ 3} and 1241(3)--now Section 453--from condemming property appropriated

to use of other governmental entities by private corporation).

-10-



COMPREHENSIVE STATUTE § 453

Tentatively approved Sept. 1970
Renumbered Cctober 1971

§ 453. Property appropriated to a public use by cities, counties, or
certain special districts

453. Notwithstanding Sections 451 and 452, property appropriated
to the public use of any city, county, municipal water district, irri-
gation district, transit district, rapld transit district, public
utility district, or water district may not be taken by eminent domain
by any other city, county, mummicipel water district, irrigation dis-
trict, transit district, rapid transit district, public utility district,

or water district while such property is so appropriated to such use.

Comment. Section 453 codifies prior law under former Sections 12L0(3)
and 1241{3) of the Code of Civil Procedure. Section 453,1ike its predeces-
sors, protects property appropriated to a public use by or ta the use of one
of a group of public entities from condemnation by any other entity in the
group. The list of entities in Section 453 conforms to that contained in
former Section 1241(3). Former Section 1241(3) listed a greater mumber of
entities than former Section 1240(3); however, the discrepancy appears to
have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 cal.2d 291,

4 Cal. Rptr. 465, 405 P.2d 377 (1965); County of Marin v. Superior Court,

53 Cal.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term “"appropri-
ated to a public use" is defined by Section 113. BSee Section 133 and Com-

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings

-11-



COMPREHENSIVE STATUTE § 453

Tentatively approved Sept. 1570
Renumbered October 1971

"while such property is so appropristed and used for the public purposes
for which it hes been appropriated." (Emphasis added.) This language
implied that the property must not only be appropriated, but also actually
used for a public purpose. However, the cases did not sc construe the

section. See East Bay Mun. Util. Dist. v. Lodi, 120 Cal. App. 740, 750,

8 p.2d 532, {1932 )("'used' does not mean actual physlcal use . . .

but . . . property reasonably necessary for use" which will be used within
a reasonable time). The term Mused" has accordingly been eliminated from
Section 453 to conform with the actual eonstruction. Similarly, both sec-
tions referred to takings of “"private” property appropriated to the use

of the respective entities. It was clear, however, that the sections were
not limited to private property devoted to public use but included property
owred by public entlities as well as by private individuals or corporations.

See City of Beaumont v. Beaumont Irr. Dist., supra {city may not condemn

property appropriated to use by irrigation district); County of Marin v.

Superior Court, supra (county road may not be condemned by municipal water

district); Mono Power Co. v. City of los Angeles, 284 Fed. 784 (9th Cir.

1922 )}(city may not condemn property appropriated to use of other govern-
mental entitles by private corporation). The medifying word “"private" has,

therefore, been deleted as meaningless.

~12-



CCMPREHENSIVE STATUTE § 453
Tentatively approved September 1970
Renumbered Qectober 1971
Section 453, like its predecessors, protects property appropriated

to a public use by the specific condemnees listed from only the condem-

nors listed. Thus, for example, s city may not take from a rapid transit

distriect, but a school district which is not listed mey both take from

those listed and “ its property may be taken by those listed without‘

regard to these provisiocns (although the general rule stated in Section

450 would still apply).

Note:; The Commission solicits comments on whether the provisions of
existing law reflected in Section 453 are presently causing difficulty,
whether Section 453 is needed, and whether it should be retained, repealed,

or modified.
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COMPREHENSIVE STATUTE § hLsk
Tentatively approved Septeuber 1971
Renumbered OCctober 1971

§ Lok, Preservation of certain property in its netural condition; pre-
gumption a8 to best public use

L4ah, Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is owned by a nonprofit organization contributions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in thelr netural condition, and that such
property is open to the public subject to reasonable restrictions and
is appropriate, and used exclusively for the preservation of native
plants, or natlve animals, including but not limited to, mammals,
birds, and marine life, or bictic commmunities, or geologleal or geograph-
1cal formations of sclentific or educational interest; and further that
such property is irrevocably dedicated to such uses s0 that upon
liquidation, dissclution, or abandomment of or by the owmer, such
property will be distributed only to a fund, foundation, or corporation
whoee property is likewlse irrewocably dedicated to such uses, or to
a govermmental agency holding land for such uses, establishes a rebut-
table presumption of its having been appropriated for the best and most
necessary public use. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. Section 454 continmues without substantive change the pro-
visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedural limitations where the property described is
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code. "



COMPREHENSIVE STATUTE § 455

Tentatively approved September 1971
Renumbered October 1971

§ Lss, Park property; presumptlon as to best public use

455, Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property ie appropriated for public use as a state, regional,
ecounty, or city park or recreation area, or historic site included
in the National Reglster of Historic Places or state-registered land-
marks, or state wildlife or waterfowl management area, or state
ecological preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumpticn established by this section is & presumption affect-

ing the burden of proof.

Comment. Section 455 contimues without substantive change the pro-
visions of subdivision (a) of former Section 1241.7 of the Code of Civil
Procedure. The tern "wlldlife or waterfowl mansgement area" refers to an
area as provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Code. The term "ecclogleal preserve”
refers to an area as provided for in Article 4 {commencing with Section
1580) of that same chapter of the Fish and Game Code. For special procedural
limitations where the property described is sought to be taken for state

highway purposes, see Section 103.5 of the Streets and Highways Code.
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COMPREHENSIVE STATUTE § 455

Tentatively approved Sept. 1970
Renumbered October 1971

§ 456. Procedure for raising and resolving more necessary public use lssue

456. TIf property already appropriated to a public use is sought
+to be condemned and the condemnee desires to contest the taking as not
being for a more necessary public use, he shall raise the issue in
the manner provided by Section 2401, Upon the hearing of such issue,
the condemnee has the burden of proving that the property is already
appropriated to a public use; and if it is established by proof or
otherwise that the property sought to be condemned is already appropri-
ated to a public use, the condemnor has the burden of proving that its
use is a more necessary public use than that to which the property has

already been appropriated.

Corment. Section 456 mekes clear certain procedural aspects of rais-
ing and resolving the issues involved in a taking for az "more necessary”
publiec use.

Section 455 requires a condemnee desiring to contest the taking on the
ground that the proposed use is not a more necessary public use than that
to which the property is already appropriated to raise this defense by pre-
liminary objection. See Section 2401 and Comment thereto. If the taking
is contested, the court must first determine whether the property is in fact
already appropriated to a public use and the condemnes bears the bhurden of

proof on this issue. See City of 1os Angeles v. Ios Angeles Pac. Co., 31
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COMPREHERSIVE STATUTE § LSé

Tehthtive roved Sept. 1970
Renumberegybcég%er 197 P

Cal. App. 100, 159 P. 992 {1916). Where this fact is proved or othervise
established, the condemnor muist then prove that its use is & more neces-
sary public use than the existing use.

Frior law apparently required a condemnor seeking to condemn property
already appropriated to a public use to allege facts showing that its pro-
posed usé was a more pecessary public use than that to which

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cal. App.2d 243, 344 P.2d 326 (1959). Section

456 eliminates this pleading requirement but contimies the rule that the
condemnor has the burden of proving that the proposed use is & more neces-

sary public use.



COMPREHENSIVE STATUTE § 470

Tentatively approved September 1971
Revised October 1971

Division 4 - The Right to Take

CHAFTER 9. CONDEMNATION FCR COMPATIELE PUBLIC USE

§ 470. Property appropriated to a public use may be taken for compatible
public use

470. HNotwithstanding Chapter 8 {commencing with Section 450), the

authority to acquire property by eminent domain includes suthority to
exercise the power of eminent domain to acquire property appropriated
to a public use if the proposed use would not unreasonably Interfere
with or impair the continuance.of the existing use cor such future use
as may reasonably be anticipated for the purpose for which the property
is already appropriated. The complaint in a proceeding to acquire
property under authority of this section, and the resolution of
necessity if such a resolution is required, shall refer specifically

to this section.

Comment. Section 470 mekes clear that the authority to condemn property
includes the general authority to condemn for compatible joint use property
already devoted to a public use. See Section 113 ("property appropriated
to a public use" defined). Section 470, unlike the "more necessary" use
provisions of Chapter 8, does not contemplate displacement of the existing
use by the second use, but rather authorizes common enjoyment of the property

where the second use does not unreasonably interfere with the existing use.
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COMPREHENSIVE STATUTE § L70

Tentatively approved September 1971
Revised October 1971

Under prior law, the compatible use principle was stated partly in con-
nection with provisicns dealing with the more necessary use issue. DSee former
Code Civ. Proe. § 1280(3). See also former Code Civ. Proc. § 12ho{k), (6).
The principle was not, however, & more necessary public use principle and
4id not inwvolve that lssue.

The authority grented by Section 470 is independent of the authority
contained in Chapter 8 and is not limited in any way by the rules set forth
therein, Ligewise, condemnation of property appropriated to a public use
may be accomplished under Chapter 8 even where Section 470 would otherwise
be applicable. In effect, Section 470 is not a defense to s taking under
Chapter 8 Jjust as Chapter 8 is not a defense to a taking under Section 470.
To help make these distinctions clear, Section 470 has been set forth in a
separate chapter.

The requirement that the proposed use be compatible with the existing
use continues prior law that permitted condemnation for consistent uses.

See former Code Civ. Proc. § 1240(3), (%), (6). The term "consistent"
was necessarily lmprecise because of the variety of circumstances it

embraced. See, e.g., City of San Diego v. Cuyamaca Water Co., 209 Cal. 152,

287 P. 496 (1930}, cert. denied 282 U.S, 863 (19 )(abundant water for use of

both parties)(alternate holding); Reclamstion Dist. Ne. 551 v. Superior

Court, 151 Cal. 263, 90 P. 545 (1907)(railrcad right of way sought on top

of reclamation district levee); City of Pasadens v. Stimson, 91 Cal. 238, 255,
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27 P. 604,  (1891)(sewer line in highway right of way); City of Los Angeles

v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's

electric transmission lines and subway on property taken for city park).
Section ¥70 continues the basic principle of consistency by reguiring
that the proposed use not unreasconably interfere with or impair the con-
tinuance of the existing use or such future use as may reascnably be
anticipated for the purpese for which the properiy is already appropristed.

See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal.

App.2d 514, 75 Cal. Rptr. 24 (1969). Any interference or detriment must be

immaterial or trivial. See Reclamation Dist. No. 551 v. Superior Court,

supra. See generally 1 P. Nichols, Eminent Domain § 2.2[B8], at 235-
238 (3d ed. 1964). BSection 470 does not grant authority to displace or
interfere substantially with & prior use. The power to displace a condemﬁee
is dealt with in Chapter 8 (commencing with Section 450).

Section 470 authorizes any condemmor able to satisfy the requirement
that its proposed use will be compatible with the preexisting one to condemn
the property of any person. Under former law, this point was not clear. See

San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d

51k, 523-524%, n.10, 75 Cal. Rptr. 2k, (1969). Subdivision (3) of
former Code of Civil Procedure Section 1240 referred only to property
"appropriated to a public use or purpose, by any person, firm or private

corporation,” thereby implying that property appropriated to a public use
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by & publiec entity could not be subjected to imposition of s consistent use.
Subdivision (4) was limited to irrigation districts. However, subdivision (&)
of that section authorized the imposition of "rights-of-way" with no such
limitation. In view of the very limited nature of the suthority granted and
the desirability of encouraging common use, Section 470 adopts the latter
approach and is applicable tc all condemnors and all condemnees.

It should be noted that Section 470 has no effect on the respective
rights of the owner of the underlying fee and any easement holders to compen-
sation for the additional burdens imposed py a condermor exercising the
authority granted by this section. Such a situvation may call for interven-
tion by the owners or a separate inverse action. Cf. Section {inter-

vention} and People v. Schultz Co., 123 Cal. App.2d 925, 268 P.2d 117 {195h)

(possibility of subsequent action).

Section 470 requires the plaintiff to refer specifically to this section
in its complaint where it seeks to exercise the authority granted here. If
the plaintiff is a public entity, it must refer to this section in its
resoluticn of necessity also.

In certain situations, a plaintiff masy be uncertain of its suthority to
condemn under Chapter 8 and may, therefore, proceed under both that chapter
and Section 470. Such inconsistent allegations are proper. See Section

and Comment thereto.
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§ 471. Procedure for raising and resolving compstible public use issue

471. (a) If the condemnee desires to contest the taking as not
heing authorized under this section, he shall raise the issue in the
manner provided by Section 2401. Upon the hearing of such issue, the
condemnee has the burden of proving that his property is already
appropriated to a publlc use; and if it 1is established by proof or
otherwise that the property is already appropriated to a public use,
the condemnor has the burden of proving that its proposed use will
comply with Section 47O.

(b) If in a hearing pursusnt to this section the court determines
that the plaintiff is authorized fto condemn the property under Section
470, the court shall fix the terms and conditions upon which the property
may be taken and the manner and extent of its use by each of the

parties.

Comment. Section 471 requires a condemnee desiring to contest the taking
on the ground that the proposed use will be incompatible with the public use
to which he has already appropriated the property to raise this defense by
objection to the right to take. See Section 2401. If the taking is con-
tested, the court must first determine whether the property is in fact
already sppropriated to a public use, and the defendant bears the burden of

proof on this issue. Cf. City of Los Angeles v. Los Angeles Pac. Co.,
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31 Cal. App. 100, 159 P. 992 {1916). Where this fact is established, the
plaintiff must then show that its use will be consistent with the preexisting
one.

Subdivision (b) provides that, if the court determines that the condemnor
has the right to acquire property for a compatible use, the court mey regulate
the manner in which the proposed and prior uses will be enjoyed. This con-
tinues the substance of portions of former Code of Civil Procedure Sections
1250(3), 12k7(1), 1247a. In this regard, it should be noted that, while
the condemmiee may ﬁe required to make accommodations for the proposed use,
paid for by the condemnor, the authority granted by Section 470 does not
permit displacement of or substantial interference with elther the existing

use or reasonably foreseeable extensions of such use,

(NOTE: Thie provision does not deal with the relationship of the
Public Utilities Commission to the determineftion of compatible use issues.

The Commission has yet to consider this area.]
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Code of Civil Procedure § 1238 (repealed)

Sec. . Section 1238 of the Code of Civil Prpcedure is repealed.
12351--Sahﬁeet-%e—the-ﬁreviﬁieas-af-this-titlej?%he-righ%—ef-eni!ent
danain—nay—be-enereised—ia—heh&lf-af—the—faliewing—glhlie-usesf
1.--Fertifieationsy-magasinesy-arsenalsy-Nevy-yardey~Navy-and-Aymy
statians,-lighthsusesy—raage-and-beaeen-lighta,-eeast—surveys,-anﬂ-all
other-publie-uses-authoriged-by-the-goverament-of-the-United-statesv
2v--Publie-buildinge-and-grounds-for-use-of-a-statey~or-any-siate
tngidbubiony-or-aRy-insiitudion-vithin-the-Ssate-of-california-vwhieh-is
ekempi-from-tanation-under-the-provisiong-of-Seedion-lay-of-Ariinie-II31
of-the-Constitution-of-the-Bénse-af-Catiforniay-and-ati-etiter-pabilie ' 5
ueeg-autherized-by-the-Legislnture-of~-the-State-of-Califernin. i
3v--Any-publie-utidityy-and-publie-buildings-ani-grounisy - for-the .
uee-of-any-eountyy-ineorporaied-eityy-or-eity-and-counntyy-viliagey-66Wiy
eehoni-digtriesy-or-irvigatiop-distriety-pondey~-1akesy-eanaley-aqioductoy 1
yedeyvoirey- tupaelsy-flumesy ~ditehesy -ar-pipesy -tapday-water-cysten :
piantay-buildingay-righta-of -any-nature-in-watery-and-any-ether-charaeieyr
of -preperiy-necessary-for- eondueting-or-storing-or-distributing-water-for
%he-uae-af-aay—eaunty,-iaeerperated—eity,-ar-eityhaad-eeuaty,-village;?r
sewn-or-municipal-wvater-dietriesy-or-the~-inhabitants-thercofy-or-any |
ssate-ingtitubiony -or-necessary-for-she-proper-development-and-contrel
ef-gueh-use-of-caid-vaiery-either-ai-the-bime-of-the-taking-of-said
preperiyy-or-fap-the -Futire -proper-develspmens -and -eogirel -thereoEr-ay |
-1
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for-draining-any-ecouniyy-ineorporated- eityy-or-eity-and-counsyy-village
er~-toWR}-yaising-the-banke-of-streamsy - remaving-obstruetions-therveframy
arpd-widering-and-deepening-or-ctraighiening-their-channels j- readey-high-
waysy-benlevardsy-cirecis-and-alleys;-pubiie-nooring-pinces-for-vater-
erafiy ~publie-parksy-inelnding-parke-ard-esher-places-covered-by-wvatery
apg-ali-other-pubiie-uses-for-the-benefit-of-any-conntys-ineorporated
eiiyy-or-eity-and-eountyy-village-or-toviy-or-the-inhablitants-thereofy
whiekh-may-be-antheriged-by-the-fegislature;-but-the-node-of -apportioning
srd-eotieeting-the-eoste-of - such- improvemente-shal l-be-sueh-as-may-be
provided-in-the-statuses-by~whieh-the-same-may-be-authorized~
be--Wharvesy-doeksy-piersy-warchousesy-chutesy-boomsy-ferries,y
bridgesy~totl-rendsys-byreadsy-plank-ord- turnpike-veadss-pathe~and-reade-
either-on-the-surfaeey-clevatedy -or-depreasedy ~-for-the-use-of-bieyelegy
drigyeiesy-motaveyeles-and-other-horselegs-vehieieay-gteany~eleekriey
and-heree~railrondey-eanalsy~ditehesy-damey ~poundingsy - flunesy -aguedness
and-pipes-for-irrigationy-publie-transporiationy-suppiying-mines-and
farming-neighborhoeds-with-vatery-apd-a¥aining-apd-veclaining-landsy
end-for-fieating~logs-and-lunber-op-sireams- not-navigabley -and-vakery
water-rightey-eanaisy-ditechesy-damey -poundingey- Flumeey~aqueduete-and
pipea-Ffor-irrigation-of-tande-furniched-with-water-by-esrperations-supply-
tpg-weater-to-the-londs-of-the-oteekholdera~-thereaf-onlyy-and-lands-with
aii-vweiis-and-water-therein-adiseeni-4o-the-lards-of-any-muateipality
or-ef-aRy-eorporaiiony-er-pereseR-Supplying-vater-the-the-public-ar-to
any-aeighborhond - or-comumunity-for-demestie-vee-ar-irrigation.

"
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by--Hoadsy-tuaneisy-ditebesy-Flumesy -pipesy~aerial-and-surfaee
tyamvays-and-dumpping-places-for-working-miness-alco-outletay-natural
er-otherwises-fer-the-flow,-depositi-or-condues-of-tniiinge-or-refuse
metter-From-minegs-alae-an-eeeupiiey- 18- ¢GEEMOR- By~ EBe~ OWReF5 - 6F - pOE8EE-
esrg-ef-different-mines-of-any-plaee-for-the-flowy-depesi ty-or-eonduet
of-4ailings-or-refuce-matier-frem-their-ceveral-minesy

6v--Byroade-leading-from-highwaya-so-renidoncedy«Sarmiy-Nhuedy
millay~-facterieg-and-buiidings-for-operating-machineryy-or-neeesaayry-4o
rench-any-prepersy-used-for-publie-purposess

$+--Felegraphy ~telephone;-radio~and-wireless-lines,-syctems-and
plantse

8+--Bewerage-af-any-incorporated-eityy~eity-and- eountyy~or-of-any
villsge~or-towny-vhether-incorporated - or-unincerporatedy-or-of-any-
gettlement-eonsinting-of -not-1ess- than-10-familiesy-oxr-of-any-buildings
helonging-te-the-siate,;-ox-ta-gny-zollege-or-univeraityy-also-the-con-
neetion-of-private-residenees-and-siher-buiidings;-through-ather-properiyy
with-the-mains-of-an-establiched-sewer-system-in-any-sueh-eityy-eisy-and
epuREyy ~-tawA-er-vitlages

G+--Ronds-fer-transperiatien-by-traetion-engines-or-road- locometivess

26+ --0ii-pipetines

2i+--Ralireadsy-reads-ard-fiunes-for-guarryingy~logging-ovr-tunber-

I pg-purpesesy
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12.~-Fanaldy - reEe¥Voirey -dalay-ditehesy-Flumesy ~aqueduetsy-and
pipec-and-outless-natural-or-othervise-for-suppiying; -ctoringy-apd-ais-
eharging-vater-for-ihe-operation-of-machinery-for-the-purpose-of -gener-
ating-and-transmitiing-electrieity-for-the-cupply-ef-minegy-quarriesy
wailreadsy -sramwaysy-Khilsy-and-faetories-vith~eleetrie-pevery~-and-alse
for-the-appiying-of-electrieisy-to-1ight-or-heat-minesy-quarriesy-pilis,
faetoriesy-ineorporaied-eities-and- countiesy-villagesy-tovwnsy-or-irriga-
tion-digtriesaj-and-alse-for-furniching-ecleesrieity-for-l1ightingy -keating
er-pover-purpeses-to-iadividuals-or-corpevatiornsy-together-with-1andsy
brildings-and-all-other-inprovements-in-ey-upen-vhieh-to-ereeby-insialiy
ploeey-use-or-operate-machinery-for-the-purpose-of-genevating-and-trans-
mitsing-eleetrieity-for-any-of-the-purposes-or-usea-abeve-get-forshs

13+--Bleetric-povwer-iinesy-eleetriec-heat-linesy-eleetrie-lighi-1inesy
eleetrie-tighty-heat-and-pover-iinesy-and-vorks-or-plantcy ~2andsy-build-~
inge-or-rights-ef-any-character-in-watery-or-aEy-esher-charaeier-of
property-neeessary- for-generation, ~sransnicsion-or-distribution-ef-eleoe-
srietty-Ffor-the-purpese-of -furnishing-or-supplying-eleetrie-dighiy-heat
or-pover-to-2By- LouREyy ~ ety -ond- county-or-ineorporated -eiiy-or-toway-exr
trrigation-distpiety-or-the-inbabitants-thereofs-or-neeceasary-for-the
proper~-development-and- centrel-ef-suek-use-af-sueh-eleckrieityr-either
as-the-time~of-the-taking-of - said-provertys -or-for-the- future-preper

development-and-controd-thereat

Lo
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3l4y--gemeteries-Ffor-the-burial-of-the-deady-snd-enlarging-and
sdding-te-the~sape-and-the-grounda-thereof
35+--The-plankey-or-any-pari-thereofy-or-any-reeord-therein-of
all-perconsy-firme-or-eorporaiions-heretoforey-povw-or-hereafter-engaged
in-the—businees-ef-searehing—publie-:eeerés,-ar—publishiag—publie—reeerda
or-insuring-or-gua ¥arteeing-titles-to-real-properiyy-ineluding-all-eopies
efy-and-2ll-absivaete-er-memoranda-~-taken-fromy -publie- recordss-vwhich-are
evwBed - byy - or- in-the-possession~ofy - suek-persorsy - firme- er- corporations
o¥-whi eh-are-used-by-thern-in-their- vespective-businessesy-providedy -hew-
every-that-the-righi-sf-eminent-domain-in-behaif-.of-the-pablie-uses-mes-
tipned-ir-this-subdivision-may-be-exereiged-oniy-for-ihe-purposes-of
restoring-er-repiaeingy-in-vheie-or-in-pardy-publie-recordey-or-the-gub-
etanes-of-publiec-reeordes-of-any-eityy-eity-and- eouniy; - eounsy-er-other
EHnieipaiityy-which-records-have-beery-or-may-heveafier-bey-loct-or
destreyed-by-eonflagration-or-other-pablie-ealamidy;-ard-previded-furthery
shat-sueh-right~-ghall-be-exereiced-o9nly-by-she-eityy-eity-and-ecuniys
eounty-or-punieipaiiiy-whose-reeovrdsy-or-pari-of-vhose-reeordsy-have-beeny
er-pay-bey-go-i06i-or-desirvoyed,
16+--Bupocitions-o¥-fuire-in-aid-of-whieh-the-granting-of-publie
moneys-e¥-other-things-of-vaiue-has-been-authorised -by-the-Consiitution,
¥ +--Workis-er-planis-for-suppiying-anay-heasy-refrigeraticn-or
powWer-+te-aRy-eountyy-eity-and-ecountyy-er-incorrorated-eity-or-towny-or
irrigation-disiriety-or-the-inkabi sante~sherenfy-togethor-with-landsy
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buildingey-and-ail-ether-improvements-in-or-upon-vhiek-+o-ereeiy-ingaily
placey-maintainy-uge-or-opersie-maehinery;-applianecesy-vwerks-and-plants
for-the-purpose-of-gepevatingy - tyanamisting-opd-diatributing-she-same
and-righiés-ef-any-nature-in-vatery -or-property-ef-any-charneter-neeessary
for-the-purpose-of-generaiingy-transpitting-and-distributing-the-caney-or
Beeessary-for-ihe-proper-development-and -eonirol-of - sueh-use-ef-aueh-ga ey
beaty-refrigerationy -or-povery-either-at-the-time-of-the-taking-ef-gadid
propertyy - or-for-the- future-proper-development-and- eoptirel -thereas
18.--Biapding- trees-and-ground-necegsary-£for-the-suppers-and-main-
teaaaee-thereef,-aleag—the-eeﬁrse-ef-any-highway;-within—a-maximum
distanec-of-300-feet-on-eaek-side-of-the-center-thereafy-npd-grourd-for
the-eulture-and-grevih-of-trees-along-the-course-of-any-highwayy-within
the-mairum-distanee-of-300-feet-on-ecaech-~side-of-the~-center-thereaf«
30~~-Propagasicny -resringy -plantingy-distributiony-preteetion-or
eonservation-of-figh~ “
20+--Airpeyis-for-the-larding-and-saking-off-pf-airverafby-and-Ffor
the-eonstruetion-apd-meintenanee- -of-hangarey -nooring-pacsey-flying
fielday-cignal-1ighta-and-rodio-equiphent
2i--Any-work-ar-vaderisking-ef-a-eityy - eountyy-or-eity-and-eoundys
housing-autheority-or-eommiceion; -or-other-poittieal-cubdivisieon-or-publie
body-of-the-ctates--{a)-to-demolichy-elear-or-remove-buildings-from-any
area-whieh-is-detrimental-ito-the-safetys-health-and-merais-of-the-people
by-reasen-ef-ihe-dilapidatisnr-overerewdingy - -fauliy-arrangepent-or

-6-



Y

uses

CODE OF CIVIL PROCEDURE § 1238

Tentatively approved September 1971

designy ~1aek-of-verntilation-or-saniiary-faeilities-of-the-dwellings
predeminnting-in-cuek-areacs-or-tb)-to-provide-dvellingsy -apariments
er-gther~1iving-neeommedaticns-for-persons-or-families-whe-1gek~the
amouni-of-ineome-whieh-is-neeeseary-{as-determined-by-the-body-engaging
iw-gaid-werk-er-undertaking)-te-enable-them-to-1ive-in-deeenty-safe-and
sanisary-dweilings-vwithout-evererovding-
23.-«Teyminai-facilitiesy-landsy-oxr-siruetures-foy-the-reeeipiy
transfer-or-delivery-of-pascerRgers-or-property-by-Qny-20RmoB-earriey
eperaiing-upoR-aky-pubiie-highvway-or-waterwvay-in-this-state-beiween
fixed-sermini-er-over-a-regular-routey-or-for-ather-terminal-faeilities

af-any-suek-earrier

Comment. Section 1238 of the Code of Civil Procedure, which listed public

in behalf of which the right of eminent domain might bhe exercised, is not

continued in the Eminent Domain Code. This legislative listing of public uses

was Intended to satisfy the constitutional requirement that property be taken

by eminent domain only for a public use. See Cal. Const., Art. I, § I4. It

many

of a

- attempied to do so by providing a gefinitive schedule of such uses. However,

recoghized public uses were not_included in the schedule and the inclusion

use in the schedule was no guarantee that the use was in fact a public

use under the Constitution. See Comment to Section 300 of the Eminent Domain

Code.
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The scheme of the Eminent Domain Code renders this listing unnecessary.
Under that code, the power of eminent domsin may be exercised to acquire
property only by a person expressly authorized by statute to exercise the power
for a particular use. Eminent Domain Code § 301. However, a statutory
authorization to condemn property for a particular use 1s a legislative decla-
ration that that use is a public use. FEminent Domain Code § 300. There is,
therefore, no need to maintain a separate listing of public uses.

Under the scheme of the Eminent Domain Code, the state (Govt. Code
§ 156853) and cities (Govt. Code § 37350.5), counties {Govt. Code § 25350.5),
and school districts (Educ. Code § 1047) may exercise the power of eminent
domain to acquire property necessary for any of thelr powers or functions.
These general authorizations to condemn for proper state, city, county, and
school district functions often overlap more specific authorizations to
condemn or simply to acquire property for particular public uses. On cccasion,
a statute authorigzes a public entity to undertake a public use but specifically
denies the right of eminent domain for that use. See, e,&., Govt. Code
§ 37353(c){existing golf course may not be acquired by city by eminent dommin).
In such a case, the specific provision controls over the gemeral authorization.
Special districts may condemn only for those specific public uses for which
they have expressly been granted the power of eminent domain. The great
majority of special districts have, by virtue of their emabling statutes,
general authority to condemn all property necessary to carry out any powers
of the district. A few districts, such as soil conservation districts {Pub.
Res. Code §§ 90T4-9953) and the City of Marysville levee District (Cal. Stats.
1875-1876, Ch. 134), have limited condemnation authority or none at all.

-8



CODE OF CT7IL PROCEDURE § 1238

Tentatively approved September 1971

The repeal of Section 1238, together with the repeal of Civil Code Sec~
tion 1001, deprives private persons of condemnation rights previously recog-

nized by the courts. See Linggi v. Garovotti, "5 Cal.2d 20, 286 P.2d 15 (1955).

Separately enacted provisions in other codes, however, continue the right of
scme types of private persons to condemn for certain public uses. Privately-
owned public utilities may condemn for utility purposes. Pub. Util. Code
§§ 610-624. Mutual water companies may condemn to irrigate lands that they
service. Pub. Util. Code § 2729. Iand chest corporations (Health & Saf.
Code § 35167) and limited dividend housing corporations {Health & Saf. Code
§ 34874) may condemn property for their projects. Nonprofit hospitals may
condemn property for their purposes. Health & Saf. Code § 1427. Nonprofit
educational institutions of collegiate grade may condemn to carry ocut their
functions. BREduc. Code § 30051. Although private persons may no longer con-
demn for sewers or byrcads, they may request the appropriate public authority
to undertake such condemmation on their behalf. Health & Saf. Code § 4967
{sewers); Sts. & Hwys. Code § 4120.1 (byroads).

The particular private persons authorized to condemm are guasi-public,
and the purposes for which they are authorized to condemn are public in nature.
Whether it would be constitutional to authorize a private person to condemn

for what appear to be predominantly private purposes, is doubtful. Cf. Iorenz

-9-
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v. Jacob, 63 Cal., 73 (1883)}(supplying mines with water); Lindsay Irr. Co.

v. Mehrtens, 97 Cal. 676, 32 P. 802 (1893)(supplying farming neighborhoods

with water); People v. Elk River M. & L. Co., 107 Cal, 221 (1895)(floating

logs on nonnavigable streams); General Petroleum Corp. v. Hobson, 23 F.2d

349 (1927 ){byrcad to prospect for oil).

There follows below an indication where, 1n other codes, the authori-
zation to condemn for specific public uses formerly listed in Section 1238
can be found. It should be noted that, although Section 1238 purported to
list only public uses in behalf of which the right of eminent demain might
be exerclsed, 1t in fact on occasion also indicated what types of property
or interests may he taken. In general, under the BEminent Domain Code,
this type of particularization 1s not contimmed. The authority to condemn
property for a public use includes the authority to condemn any property
right or interest necessary for that use. See Eminent Domain Code §§ 101
("property" defined), 303 and 304 {right to take property or interest
necessary for project). Section 1238 zleo in some instances indicated
which persons were authorized to condemn property for specific uses. The
persons authorized to condemn for particular uses are indicated in the Com-

ments to particular subdivisions below,

Subdivision 1

Subdivision 1, which was intended to authorize taking for federal purposes,
is not continued since it no longer serves any useful purpose. The 1872 Code
Commissioner's Hote to subdivision 1 cites two California cases expressing
doubt that the federal government had an independent right of eminent domain.

«10=



4

CODE OF CTVIL PROCEDURE SECTION 1238

Tentatively approved September 1971

It is now clear, however, that federal eminent domain power is not dependent

on state euthority and cannot be limited by the state. Kohl v. United States,

91 U.S. 367 (1875); €. M. Patten & Co. v. United States, 61 F.2d 970 (9th Cir.

1932).

Subdivision 2

Insofar as subdivision 2 authorized takings for state purposes, it is
unnecessary because 1t has been superseded by the much broader condemnation
powers conferred upon the Director of the Department of Gereral Services and
the State Public Works Board. See Govt. Code §§ 14660-1L4662. See also Govt.
Code §§ 15853-15858. Insofar as the subdivision might have authorized condem-
pation on behalf of a state other than California, it is not continued. Tak-
ings under the eminent domain power of one state for the benefit of ancther
state raise serious problems under the public use doctrine. See 1 P. Nichols,
Eminent Domain § 2.112 (34 ed. 1964). If property is to be condemned by or
for another state for a particular purpose, the takings should be authorized
by a specific statute dealing with the specific situation. E.g., Water Code
§ 5901, Art. VI, § A {Klamath River Basin Compact). The authorization in

1 in_

subdivision 2 for acquisitions for nonprofit colleges and universities
stitution . . . which is exempt from taxation under the provisions of Section
la, of Article XIII of the Constitution of the State of Califormia")} is con-

timued in Section 30051 of the Fducation Code. The reference in subdivision

2 to "all other public uses authorized by the Legislature of the State of

California" was superfluous and had no substantive effect.
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Subdivision 3

Any publie utility. The suthority to condemn "any public utility . .

for the use of any county, incorporated clty, or city and county, village,
town, school district, or irrigation district" was ambiguous in that it may
have authorized condemnation of property owned by a public utility or may have
authorized condemnation of property to be used for public uwtility purposes
whether or not already devoted to public utility purposes. Cf. Breeze,

Limitations on the Right of a Manicipality in Califormis to Condemn a Public

Utility, 16 Cal. L. Rev. 105, 106 {1927). The apparent original intent of
the provision was to authorize only the taking of property owned by publice
utilities, as evidenced by cther statutes enacted the same year relating to
condemnation of public utility property. Compare Cal. Stats. 1913, Ch. 291,
§ 1, p. 54k with Cal. Stats. 1913, Ch. 339, § 1, p. 683. See also Cal. Stats.
1913: Ch. 292, § 1, p. 547; Ch. 293, § 1, p. 549; Ch. 200, § 1, p. 349; Ch. 298,
§ 1, p. 555 Ch. 158, § 1, p. 239; Ch. 159, § 1, p. 240; Ch. 160, § 1, p- 2bl.
To the extent this provision authorized the acguisition of property he-
longing to a public utility, it was superfluous. A municipal corporation may
acquire utility property. See Pub. Util. Code § 10002; former Code Civ. Proc.
§§ 1240(3), (4), (5), and 1241(3). See also Pub. Util. Code §§ 1h401-1421
(just compensation where utility property acquired by a political subdivision)

and former Code Civ. Proc. §§ 1264.1-1264.9. Cf. Comment, Eminent Domein

Powers Exercisable Over California Property by 011 and Gas Corporations, 7

U.C.L.A. L. Rev. 327 (1960).
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It is not clear whether the provision concerning any public utility "for
the use of" the local public entities in subdivision 3 restricted the exercise
of condemnation to the named entities or permitted condemnation by private
public utilities providing service within the territorial limits of the named
entities. Whichever is the proper construction of the provision, it 1s un-
necessary. The authority of private corporaticns to condemn for particular
publie utllity purposes is continued in Public Utilities Code Sections 611-624;
the suthority of local entities to condemn for particular public utility pur~
poses is continued in specific grants of authority in other codes. BSee, €.g.,
the Comments to other repealed provisions of subdivisions 3, 4, 12, 13, and 17

infrs.

Public buildings and grounds. The suthority granted in subdivision 3

to condemn for "public buildings and grounds . . . for the use of any county,
incorporated city, or city and county, wvillage, town, school district, or
irrigation district" is continued in other sections. E.g., Govt. Code §§ 25351
{county), 37353 (city); Bduc. Code § 1047 (school district); Water Code § 22425
{irrigation districts). See also Govt. Code §§ 50333, 50531 (local agencies
may acquire property for public buildings and grounds on public squares or

to grant to the state)f Villages and towns, as unincorporated territory, may
not condemn. In addition to the general authority to condemn for public
buildings and grounds, entities also have specific authority to condemn for
particular types of bulldings and works. For a compilatlion of statutes author-
izing condemration for certain types of public sssembly facilities, see Comment

to former Section 1238.4.
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It should be noted that an entity authorized to acquire property for a
building may acqulre grounds necessary to protect or preserve the attractive-

ness, safety, or usefulness of the building. See Bminent Domain Code § 304;
University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934).

Water supply. The portion of subdivision 3 relating to condemmation of

property necessary for conducting, storing, or distributing water is super-
seded by other sections. Where other sections authorize the acguisition of
"property," the authorization subsumes particular types of property, such as
those mentioned in subdlvision 13: ponds, lakes, cansls, aqueducts, reservolrs,
tunnels, flumes, ditches, or pipes, lands, water system plants, buildings,
rights of any nature in water, any other "character of property." See Eminent
Domain Code . § 101 ("property" defined). The authority to condemn for

a particular purpose includes the authority to condemn all property necessary
for the proper control and development of that purpose at the time of the tak-
ing of the property as well as in the future. Eminent Domain Code §§ 304

and 400. BSee also Section 401 for limitations on acquisition for future

use.

Insofar as thls portion of subdivision 3 may have been intended to grant
any county, incorporated city, city or county, municipal water district, or
state institution authority to condemn property necessary to conduct, store,
or distribute water, such authority is continued in the following sections:
Streets and Highways Code Sections 5101(h), 5102, 100010, 10100{z}, 10101~
10102 {cities and counties); Government Code Sections 54309(a), S54340-54341
("local agencies," including cities and counties), 38730 (city), 25353, 25662,

25691 (county), 15853 {state institutions); Water Code Section 71694 (municipal
-1
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water districts). An unincorporated town or village, not being a public
entity, may not condemn; however, water supplies can be condemned on thelr
behalf. See below.

The authority granted by subdivision 3 to condemn property necessary to
gonduct, store, or distribute water for the use of any county, incorporated
city, city or county, town or village, municipal water district, or state in-
stitution, or the inhabitants thereof, is contimued in other sections. There
are nmamercus special water districts servicing the people of the state. BSee,
e.g., Govt. Code §§ 61600, 61610 (commnity services districts); Water Code

«

§§ 35600 (California water districts), 31040-310kk (county water districts),

A*‘y’l

55370 (county waterworks districts), 2242k, 22455 (irrigation districts).
Water corporations, which are publiec utilities, may also condemn for these
purposes. Pub. Util. Code § 618. Private corporations may not condemn for

other than public utility purposes. See Burr v. Maclay Rancho Water Co., 160

Cal. 268, 280, 116 P. 715, 721 (1911)(a leading case adopting a strict view
of public use where it was held that water used to fuilfill a contraect obliga-

tion was & private use because "it is not offered to the public generally, or

to all who may want it within a certain territory"); Thayer v. California

Development Co., 164 Cal. 117, 128 P. 21 {1912). Cf. Civil Code §§ 548-552.

Drainage. The authority provided by subdivision 3 to condemn for drain-
ing nemed local entities is continued 1n other sections. Where other sections
authorize the acquisition of "property" for drainage purposes, the suthoriza-
tion includes property and interests of all types, including the types listed
in subdivision 3: ponds, lakes, canals, agueducts, reservoirs, tunnels, flumes,
ditches, pipes,.lands, buildings, rights of any nature in water, and any other

"character of property."
-15- .
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The authority of the state to condemn for drainage 1s expressed in
Government Code Section 15853. See also Water Code § 8304. The authority
granted to cities and counties to condemn for drainage is continued in the
following sections: Streets and Highways Code Sections 510i(d), 5102;
Government Code Sections 39040, LOLOM({b)(cities only); Water Code Appendix
Sections 42-45 (Uncodified Water Acts 2208 Section 5)(counties). See also
Health & Saf. Code §§ 4602.4, 4627 (community facilities); Water Code
§ 8010(b)(cities}. Drainage for villages, towns, and other areas can be
provided by some of the numerous special water districts authorized to pro-
vide drainage. See, e.g., Govt. Code §§ 61600, 61610 (commmnity service
districts}; Pub. Util. Code § 16404 (public utilities districts); Water Code
§§ 22425, 22455 {irrigation districts), 31040-31044 (county wéter districts),
35600 {California water districts), 43500 {California water storage districts).

Although drainage is an established public use (e.g., Bauver v. Venturs

Co., 45 Cal.2d 276, 289 P.2a 1 (1955)), private persons may not condemn to
supply drainage. Sewer system corporations may provide drainage {Pub. Util.
Code § 230.5) and may condemn for that purpose (Pub. Util. Code § 624) being
public utilities (Pub. Util. Code § 216).

Cenerally, the authority te provide for drainage overlaps the authority
to provide for sewerage, reclamation; and flood control. For a compilation
of statutes authorizing condemnation for sewerage, see Comment to aubdivi-
sion 8 infra. For statutes relating to reclamation, see Comment to subdivi-
sion 4 infra. For flood control, see Comment to former Section 1238.6. See
also stream improvements, immediately below.

-16=
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Stream improvements. Raising the banks of streams, removing

obstructions therefrom, and widening and deepening or straight-
ening their channels is in itself a public use. See, e.g., Recla-

tion District No. 551 v. Superior Court, 151 Cal. 263, 90 P. 545 (1907){"ievee"

is a public use, although not specifically mentioned). Nonetheless, the
authority to condemn for stream improvements is not normally a "use" or end
in itself but rather a means to some other end such as flood control, naviga-
tion, irrigation, drainage, reclsmation, water supply, and the like. These
uses may, and often do, involve stream improvements. BSee Comments to sub-
divisions 3 {water supply, drainage) and 4 (water supply, water transport,
drainage, reclamation, irrigation). See also Camments to former Sections
1238.5 (irrigation) and 1238.6 (reclamation, flood control). See also Water
Code §§ 70LO-7045 (maintenance of flow in streams for various purposes).

In addition to the general public uses described above under authority
of which stream improvements might be undertaken, there is specific authority
granted in various ccdes for entities to engage in stream improvement, Scme
statutes authorizing public entities to condemn for stream improvements,
including raising its bank (levees and dikes) and altering its channel {widen-
ing, deepening, straightening), are: Govermment Code Sections 39901, Lohoh{c)
(cities may alter chamnels), 25680-25684 (county control of streams and
floodwaters), 58152 ("local agency" action for flood relief); Health and
Safety Code Section 2270(d){mosquito abatement district may raise banks);
Streets and Highways Code Section 965 (county stream improvements for highway

~17-
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protection); Water Code Sections 1293k4(3)(state water development projects),
8110, 8126 (county stream improvements), 8590{a), 8631 (Sacramento-San Joaguin
Drainage District), 50930, 50932 (reclamation dilstrict).

Roads, highways, boulevards, streets, alleys. The authority to condemn

for roads, highways, boulevards, streets, and alleys duplicates authority con-
tained in other sections. E.g., Sts. & Huys. Code §§ 104 (state for state
highway), 941-943 {county for county highway), 25050 (joint highway district);
Govt. Code § 38304 {city for extra-urban higlwaeys); Sts. & Hwys, Code § 4090
(county for streets); Govt. Code §§ 37353, 39934, 40hOk{a); Sts. & Hwys. Code
§ 4090 (city for stréets); PuB. Res. Code §§ 5157 (county for boulevards),

5301 {city for boulevards), 5541-5542 {regional park districts for boulevards);
Ste. & Bwys.Code § 26113 {boulevard districts). For a discussion of the

right to condemn for byroads, see Comment to subdivision 6 infra.

Public mpooring places for watercraft. The authority to condemn for public

mooring places for watercraft is continued in other sections. See discussion
under subdivision b4 infra, relating to the authority to condemn for wharves,
docks, and piers. See also, e.g., Covt. Code §§ 39961(b)(authority of city
to acquire property for public mooring places for watercraft), 26301(b)
(authority of county to mcquire property for public small boat harbors),
50701 (authority of "local agencies" to acquire property for marinas and

small craft harbors).

-18.
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Public parks, The authority to condemn for public parks, including parks

and other places covered by water, is continued in other sections. Where other
sections authorize the condemnation of land for parks, that authorization
includes submerged lands and water rights for parks of all types, including
aquatic parks. See Eminent Domain Code § 101 (“property” defined). cf.

Govt. Code § 61600(e){"park” includes "sgquatic park").

The State Department of Parks and Recreaticn is authorized to condemn
property for the state park system. Pub. Res. Code § 5006. Cities may condemn
for public parks. Govt. Code §§ 38002, 38010, 39732, 4O40L(t). Counties may
acquire property interests for public parks. Govt, Code § 25353; Pub. Res.
Code § 5157 (this section authorizes only "purchase," "lease," and "gift"
acquisitions; however, the authority to acquire, combined with the general
power of the county to condemn for its proper functions--Govermment Code
Section 25350.5--enables the county to make use of the power of eminent
domain for park purpcses). In addition, cities and counties may acquire
land for state parks (Pub. Res. Code § 5150), and counties may acquire land
for federal parks (Pub. Res. Code § 8402). . Se

Special districts hawving the power to condemn for public parks
include community facilities districts (Covt. Code §§ 61600(e), 61610},
public utilities districts (Pub. Util. Code §§ 16k04, 16463),

recreation and park districts (Pub. Res. Code §§ 5782.2, 5782.5;

-19-
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but see Sections 4700-4791l--districts with powers not including eminent
domain), and regional park districts (Pub. Res. Code §§ 55L1-5542).

-

All other public uses, The authority to condemn for all uses

authorized by the Legislature is superseded by Section 300 of the Eminent
Domain Code, which provides that a legislative authorization of condemna-
tion on behalf of a particular purpose constitutes a declaration that that
purpose is a public use. This rule is applicable to legislative authori-
zations to any person, not merely to counties, incorporated cities; cities
and counties, villages, towns, and their inhabitants, as previously
provided in subdivision 3.

Costs of public improvements. The provisicn formerly found in sub-

division 3 that the mode of apportioning and collecting the costs of
public improvements was to be in the manner provided in their authorizing
statutes 1is not continued. With the repeal of Section 1238 of the Code
of Civil Procedure, the only public use declarations that exist are in
particular statutory authorizations, which carry with them any applicable

finsncial limitations on the constructicn of improvements.
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Subdivision 4

Wharves, docks, piers, chutes, booms. The authority to condemn for wharves,

docks, plers, chutes, and booms is continued in other sections. Citles,
counties, and citles and counties may provide harbors and construct any struc-
tures necesasary or convenient to promote commerce and navigation. GCovt. Code
§§ 39901(a), 39962, 54309(g), 54309.1(e), 54340, 543k1; Sts. & Hwys. Code

§§ 5101(m) and 5102. These entlities may also condemn for authorized uses.
Govt. Code §§ 25350.5 and 37350.5. See alsc Govit. Code § hoboh(d)-(f). The
authority of special districts to condemn for wharves, docks, piers, chutes,
and booms is expressed in their enabling legislation. Public utilities may
condemn for wharves, docks, piers, chutes, and booms. Harb. & Nav. Code

§ 4009; Pub. Util. Code § 619. Private persons that are not public utilities
may not condemn property for these purposes.

Warehouses. The authority to condemn for warehouses is continued in
other sections. Cities and counties have general authority to condemn for any
proper function. Govt. Code §§ 25350.5 (county), 37350.5 (city). As to ware-
houses operated in connection with a harbor, see the sections cited above in
connection with wharves, docks, plers, chutes, and booms. See also Clark v.
Ios Angeles, 160 Cal. 317, 323, 116 P. 966, 968 (1911). Since citiles and
countlies have general authority to condemn for proper city or county functions,
they may condemn for a warehouse 1f they have general authority to construct

and operate such warehouse. Contrast Ios Angeles v. Koyer, 48 Cal. App. 720,

192 P. 301 {1920 ){city may not condemn for warehouses apart from wharves
absent express authority), the rule of this case not being continued.
The authority of special districts to condepm for warehouses 1s expressed

in their enabling legislation. See, e.g., Herb. & Nav. Code §§ 6075, 6076,

™7
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6077.3 (Harbor Districts); Harb. & Nav. Code §§ 6295, 6296, 6307 (Port Districts);
Harb. & Nav. Code §§ 6895, 6896 (River Port Districts); Harb. & Nav. Code

§8 7147, 7189(b), (c)}{(Small Craft Harbor Districts}. Privately operated public
warehouses that are public utilities may condemn property. Fub. Util. Code

§ 623. Private persons that are not public utilities may not condemn property
for this purpose.

Ferries. The authority to condemn for ferries i1s continued in other sec-
tions. (ities, counties, and clties and cdunties are fully suthorized to
acquire and maintain public ferries. See, e.g., Covt. Code §§ 39731, 39963,
54301, 54309{e)}, 54340, 54341; Sts. & Huwys. Code §§ 1750-1757. These enti-
ties may condemn to carry ocut their functioms. Govt. Code §§ 25350.5, 37350.5.
A privately owned public ferry system is a common carrier (FPub. Util.

Code § 211{b)) and may not operate unless granted a franchise by the
Department of Public Works or by the city within which they provide service.
Ste. & Hwys. Code §§ 30800-30902. See also Civil Code §§ 528-531. As common
carriers, the ferries are also public utilities (Pub. Util. Code § 216)

and may condemn property. Pub. Util. Code § 620.

Bridges. The authority to condemn for bridges was enacted in 1872,
based on Sections 9 and 10 of an act concerning toll bridges. Cal. Stats.
1855, Ch. 147, p. 183, amended Cal. Stats. 1864, Ch. 196, p. 192. For legis-
lative intent, see 2 Cal. Code Civ. Proc. Armmn. § 1238 at 102, n. 5 {Baymond
& Burch 1872). The word "toll" was deleted at the time the authorization for
bridges was inserted in subdivision 4. As it relates to bridges generally,
this authorization 1s superfluous, for under Streets and Highways Code Sec-
tion 23, "highway" includes bridges; hence any authorization to condemn for
highways includes authorization t¢ condemn for bridges. See Comment to sub-

division 3 supra. See also Sts. & Bwys. Code §§ 1300-1404 {county bridges).
-20-
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As it relates to toll bridges, the authority of public entities to
condemn is continued in other sections. See Sts. & Hwys. Code §§ 30400-
30413 (California Toll Bridge Authority); Sts. & Hwys. Code § 27165 (County
Bridge and Highway Districts); Sts. & Hwys. Code §§ 31000-31010 (Gold Rush
Parkway). Private toll bridge corporations {defined in Public Utilities
Code Section 237) are a public utility. Pub. Util. Code § 216(a)}. They
may not operate without a franchise granted by the Department of Publie
Works. Sts. & Hwys. Code §§ 30800-30873; see also Civil Code §§ 528-531.
Their authority to condemn is not continued since it 1s state policy to
acquire and own all toll bridges and, ultimately, to eliminate all toll
charges thereon. Sts. & Hwys. Code § 3000L. See alsc Comment to former
Code Civ. Proc. §§ 1264.1-126%.9 (condemnation of toll bridge franchises).
Iff the power to condemn property for a privately owned toll bridge is to
be granted, it should be grented by a specific statute.

Toll roads. If the power of public entities to condemn prbperty for
toll roads is to be provided, it should be expressly stated by statute.

The suthority of private corpcorations to condemn for toll roads is
not continued. A private toll road mist be granted a franchise by the
Department of Public Works (Sts. & Hwys. Code § 30800) unless the fran-
chise was granted prior to August 14, 1929 {Section 30811). Under

Streets and Hlghways Code Section 902, at the expiration of a franchise to

-23-
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run a toll road; the road becomes public with no need for compensation. BSee

People v. Davidson, 79 Cal. 166, 21 P. 538 (1889); People v. O'Keefe, 79 Cal.

17X, 21 P. 539 (1889). Mo evidence has been found that the Department of
Public Works has granted franchises for toll roads; under modern conditions,
there appears to be no need to contimue the authority of private persons to
condemn for such reads. See also Comment to former (ode Civ. Proc.
§§ 1264.1-1264.9 {condemnation of toll road franchises).

Byroads. The authority to condemn for byroads is superseded by cther
sections. See the Comment to subdivision & infra.

Plank and turnpike roads. The authority to condemn for plank and turn-

pike roads is discontinued ag obsolete. This provision was enacted in 1872,
based on Section 15 of an act authorizing the formation of private corpora-
tions for the comstruction of plank or turnpike roads. See Cal. Stats. 1853,_
Ch. 121, p. 169. 3ee also the discussion in 2 Cal. Code Civ. Proc. Ann.

§ 1238 at 102, n. 5 (Haymond & Burch 1872). 'This act was repealed years ago.
Moreover, any plank or turnpike roads that existed at the time of repeal
would have since become free public roads upon the expiration of the private

franchise to collect tolls. ©See People v. Auburn & Yankee Jim's Turnpike Co.,

122 Cal. 335, 55 P. 10 (1898).

Paths or roads for bicycles, tricycles, motorcycles, other horseless

vehicles. The authority to condemn for paths or roads either on the surface,
elevated, or depressed for the use of biecycles, tricycles, motorcycles,and
other horseless vehicles duplicates other provisions and iz not contimed.

This provision was added to Section 1238 in 1897 to provide an express grant
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of authority to condemn for public ways for driver-propelled and self-
propelled vehicles. The apparent reasoning behind this addition was that
the authority to condemn for roads contained in subdivision 3, having been
enacted in 1872, applied only to horse-dravn vehicles. This reasoning is
not sound, however, for the authority to condemn for "roads" includes the
authority to condemn for public vmys for all types of vehicles and non-

vehicles. See Muscolino v. Superior Court, 172 Cal. App.2d4 525, 341 P.24

773 (1959)(pedestrian and equestrian trails). Thus, the authority to con-
demn for bicycle, and the llke, paths and roads duplicates general authority
to condemn for roads found in other sections and is repealed as unnecessary.
See Comment to subdivision 3 supra.

In addition to the general authority found in other sections to condemn
for roads, there is added speclal authority to condemn for bieycele and
other paths separate from automotive thoroughfares. See, e.g., Sts. & Hwys.
Code §§ 951 (county may construct "sidepaths" along highways), 5101(b), 5108
(city and county construction of sidewalks and parkways). See also

Vehicle Code § 21207 (bicycle regulations not to be construed to deny right
to construct bicycle lanes). But see Sts. & Hwys. Code § 105.5 (state may
construct pedestrian and bicycle paths but the right of eminent domein
nct available].

Steam, eleetric, and horse railrcaeds. The authority contained in sub-

division 4 to condemn for "steam, electric, and horse railroads" is discon-

timed. (These words are not to be read in series with any other uses or
-D5.
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gualifications~-e.g., "public transportation”--contained in subdivision 4.

San Francisco & San Joaquin Valley Ry. v. ILeviston, 134 Cal. 412, 66 P. 473

{1901); Central Pac. Ry. v. Feldman, 152 Cal. 303, 92 P. 849 (1907)). The

grant is obsolete because such railroads have largely been replaced by rail-

roads using diesel -powered locomotives. Further, railroad corporations are

given the power of eminent domain by Section 611 of the Public Utilities Code.

See also Pub. Util. Code §§ 7533 (edditional tracks), 7535 (railrocad inter-

sections), 7536 (railroad crossings). Cf. § 7508 (right of eminent domain

in transferee of railroad corporation). Cities may condemn for facilities

in aid of railroads and other public utilities. GCovt. Code §§ 39790-3979L.
Irrigation. The authority to condemn for irrigation is continued in

other sections. Where other sections authorize the acquisition of "property"

for irrigation, the authorization subsumes particular types of property,

such as those mentioned in subdivision 4: canals, ditches, dems, poundings,

flumes, aqueducts, and pipes. See Eminent Domain Code Section 101 {"property"

defined)}. See also Stratford Irr. Dist. v, Empire Water Co., 44 Cal. App.2d

61, 111 P.2d 957 (1941){property an irrigation distriect may condemn).

The power of any local agency authorized to supply irrigation to condemn
property is continued genmerally in Govermment Code Sections 54309{a}, 54340-
sh3kl (local agency includes city, county, city and county, municipal or
public corporation or district). In addition, rmumerous special districts are
gpecifically authorized to condemn for irrigatiom. See,_g;gl, Govt. Code
§§ 61600, 61610 ({commnity services distriets); Water Code §§ 35600 (California

water districts), 31040-310L44 {county water districts), 55370 {county waterworks
-2fa
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districts), 22k25, 22455 (irrigation districte}, 50903 {reclamstion districte).
In addition, a water corporation, as a public utility (Pub. Util. Code

§ 216; .see also Civil Code $§ 548-552) may condemn (Pub. Util Code §°618) for

irrjgation purposes (Pub. Util. Code § 24Q). This iswa valid public use.

See Gravelly Ford Canal Co. v. Pope & Talbot land Co., 36 Cal. App. 536, 176

P. 150 {1918); compare former C(cde Civ. Proc. § 1238.5 (emipent domain
for irrigation)}.

Public transportation by water. The authority granted by subdivision L

to condemn canals, ditches, dams, poundings, flumes, agqueducts, and pipes for
public transportation is not contimued. This grant of authority was enacted
in 1872 primarily for the benefit of private canal transport companies and
is obsolete,

Condemnation authority for public transportation by water is provided by
other statutes. Any water carrier may condemn for terminal facilities. Pub.
Util. Code § 622. See also Pub. Util., Code § 620 {certain common carriers by
vater may condemn property necessary for transportation purposes. See also %
Harb. & Nav. Code §§ L4150-4153 {county may acquire towpath easement along
navigable streams); Govt. Code § 39900 (city may construct deep water canal,
waterway, or water facilities for transportation purposes.

Supplying mines with water. The authority of private persons to condemn

for camals, ditches, dams, poundings, flumes, aqueducts, and pipes for supply-
ing mines with water is of doubtful constituytionality and ie not continued.

See lorenz v. Jacob, 63 Cal., 73 (1883); see also former subdivision 5, infra.

Public entities and public utilities have adequate ccndemnation authority. See

discussion of their authority in other portions of the Comment to this section.
-27-
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Supplying farming neighborhoods with water. The authority granted in

subdivision & to condemn cenals, ditches, dams, poundings, flumes, aqueducts,
and pipes for supplying farming neighborhoods with water is not continued

since it is superfluous. Although this grant of authority has been held to be
a public use, it‘has also been construed to be a grant of authority for irriga-

tion purposes. See Lux v. Hagein, 69 Cal. 255, L P. gl9, 1C P. 67k

(1886). As a consequence, those public entities authorized to supply irriga-
tion (see discuseion above} are likewlse suthorizéd to pupply farming neigh-
borhoods with wmter. >
This grant of authority could be interpreted as bestowing an added power
upon private farms to condemn for thelr own use. As such, it has been held
to be g private use; in order for a private person to condemn to supply irri-
gation to farming néighborhoods, he must become in essence s publie utility,
offering to supply every person in the farming neighborhood he services.

Lindsay Irr. Co. v. Mehrtems, 97 Cal. 676, 32 P. 802 (1893); Iux v. Haggin,

69 Cal. 255, 4 P. 919, 10 P, 674 {1886). As a consequence, water corporations,
which are public utilitles (see discussion above), have adequate authorization
to supply farming neighborhoods with water. In addition, farming neighbor-
hoods may obtain their irrigation through the mechanism of mutual water
companies (see discussion below), which have the power of eminent domain.

Pub. Util. Code § 2729. Also many speclal water districts have condemnation
sguthority. Compare former Code Civ. Prcc. § 1228.5 {eminent dcmein fer )

irrigation).
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Drainage. The authority provided by subdivision 4 to condemn for drain-
ing lands is coniimued in other sections. Wiere other sections authorize the
acquisition of "property" for drainage purposes, the authorization includes
property and interests of all types, including the types listed in subdivision
4: canals, ditches, dams, poundings, flumes, aqueducts, and pipes. The
authority of various entities and utilities to condemn for drainage is set
out in the Comment to subdivisionr 3 supra. Generally, the authority to pro-
vide for drainage overlaps the authority to provide for sewerage, reclamation,
and fleod control. For a compilation of statutes authorizing condemnation
for sewerage, see Comment to subdivision & infra. For statutes relating
to reclamation, see Comment immediately below. For flood control, see Comment
to former Section 1238.6. See also stream improvements, subdivision 3 supra.

Reclamation. The authority granted by subdivision 4 %o condemn for

reclaiming lands is continued in other sections. Where other sections author-
ize the acquisition of "property" for reclamation of land, the awthorization
extends to all types of and interests in property, including but not limited
to the types mentioned in subdivision 4. canals, ditches, dams, poundings,
flumes, aqueducts, and pipes.

The authority of the state to condemn for reclamation is continuwed in
Government Code Section 15853. See a2lso Water Code § 8593 {Reclamation Roard).
The authority of cities and counties to condemn for reclamation is contimued
in Qovernment Code Sections 25681.1 (counties) and 38901 (cities). See also

Redwood City v. Moore, 231 Cal. App.2d 563, 42 Cal. Rptr. 72 {1965). The

authority of special districts, if any, toc condemn for reclamation is contained

-29-
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in their grants of power. See, e.g., Water Code §§ 31040-310L4 (county water
districts), 35600 (Californis water districts), 43500 (California water storage
districts), 50930 (reclamation districts).

Private persons do not have authority to condemn for reclamation.

Although reclamation of land is a public use {cf. Reclamation Dist. No. 511

v. Superior Court, 151 Cal. 263, 90 P. 545 {1907)), reclamation by private

persons of land for their own benefit remains a private use. While a water
corporation may condemn for "reclamation,” it is clear that reclamation of
water only ls authorized rather than land reclamation. See Pub. Util. Code
§ 240,

Generally, the authority to provide for reclamstion of land overlaps with
the suthority to provide for drainmage. 3See discussion of the authority to
condemn for drainage immediately above, and under subdivision 3 supra. 3See
also former Section 1238.6 (eminent domain for protection, preservation,
reclamation of land, flood control).

Floating logs on nonnavigable streams. The authority to condemn for

canals, ditches, dams, poundings, flumes, aqueducts; and pipes for floating
lumber on nonnavigable streams is of doubtful constitutionality and is not

continued. See 51 A.L.R. 1199 (1927); Cf. People v. Flk River M. & L. Co.,

107 Cal. 221 (1895). See also former subdivision 11 infra.

Mutual water company. The authority of a mutual water company to condemn

for water, water rights, canals, ditches, dams, poundings, flumes, aqueducts,
and pipes for irrigation of lands serviced by the company is continued in

Public Utilities Code Section 2729. See the Comment to Pub. Util. Code § 2729.
-30-
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Bxtraterritorial condemnation for domestic and irrigation water. The

grant of authority for any municipaliiy, corporation, or person that supplies
water to the public or to any neighborhood or comminity for domestic use or |
irrigation to condemn land with wells and water adjacent to it is not con-
timeed because it is unduly restrictive.

A municipality, or any local public entity, mey condemn property beyond
its territorial limits, regardless whether that property is adjacent or whether
it consists of lands with wells and water 1if the right to condemn is expressly
granted by statute or is necessarily impliled as an incident to one of its
other statutory powers. Eminent Domain Code § %90. With regard to the right
of a municipality to condemn property beyond its jurisdictional limits in
aid of supplying water for domestic use and irrigation, municipalities are
expressly granted the right by statute. See Govt. Code § 543L41. In additionm,
absent such a provislon, the power of extraterritorial condemnation would
be necessarily implied as an Ilncident of the power to supply water. See City

of No. Sacramento v. Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr.

538 (1961). See alsc Eminent Domain Code § 490,

The limitaticns on the extraterritorial condemnation rights of special
districts, if any, are expressed in their particular authorigzing statutes. See,
e.g., Water Code §§ 35628 (Californie water districts), 71694 (municipal water
districts).

A corporation or person that supplies water to the public for domestic use
or irrigation, of course, nay no longer condemn at all unless it 1s a water

corporation--a public utility--or a mutusl water company. See discussion
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above. There are no restrictions upon the loecatiocns in which a water corpo-
ration or any public utility may condemm; the only limitation is that the
property condemned must be 'mecessary” for the water system. Pub. Util. Code

§ 618.

Subdivision 5

Subdivision 5 is not continued. It is clear from the language of the
subdivision itself, and from the statute that is superseded {Cal. Stats. 1870,
Ch. CCCCIV, p. 569}, that the Legislature intended to authorize takings by
individual mine owners to facilitate the working of their mines. However, the
California courts have refused to give the subdivision its intended applica-

tion or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688, 93 P,

872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. kB2, 15 P. Th (1887);

Lerenz v. Jacob, 63 Cal. T3 (1883); Consclidated Channel Co. v. Central Pac.

R. Co., 51 Cal. 269 (1876). Although the courts have not held the subdivision
unconstitutional, they have invoked the constitutional doctrine of public use
to prevent any takings under the subdivision. The only possible application
of the subdivision might have heen under the former Placer Mining District Act
(Pub. Res. Code §§ 2401-2512, repealed Cal. Stats. 1953, Ch. 1365, § 1,

p- 2935). BSee Black Rock Placer Mining Dist. v. Summit Water & Trri-

gation Co., 56 Cal. App.2d 513, 133 P.2d 58 (1943). Although the
repesl of that act 4id not affect the existence or powerse of any
district ?revioﬁaxy crgenirzed pursuant to the repealed act, there are no
such digtricts presently reporting flnancial transactions to the State
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Controiler. See Financial Transactions Concerning Specisl Districts in

Californie (Cal. State Controller 1965-66). The repeal of subdivision §
does not, of course, affect in any way the power of the appropriate public
entity to provide a byroad where necessary or desirable under the Street

Opening Act of 1903. See Sts. & Hwys. Code §§ L008, L4008.1, L4090.

Subdivision 6

Subdivision 6 is superseded by Sections 4008, 4008.1, and L4120.1 of
the Streets and Highways Code. These sections provide a procedure for the
egtablishment of byroads--roads, open to public use, that furnish access
to an existing public romd from or primarily from ctherwise isclated
property~--under the Street Opening Act of 1903. Private persons have nho
right to condemn property for byroads. The former lew was unclear, there

being no case precisely in point. See General Petroleum Corp. v. Hobson,

23 F.2d 349 {1927)(prospecting for oil not a use listed in Section 1238);

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr.

836 (1961)(land developer not authorized to bring condemmation action in

neme of city). Cf. Linggi v. Garovotti, 45 Cal.2d 20, 286 P.2d 15 (1955)

(private individual may condemn sewer easement over property adjoining his).

See also Sherman v. Bulck, 32 Cal. 241 {1867)("byroad"” a public use for which

county could acquire property}. A private person may request the appropriate
public authority to condemn for a byroad on his behalf. 3See Sts. & Huys.

Code § k120.1.
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Subdivisgion T

The authority granted in subdivision 7 to condemn for telegraph,
telephone, radio,. and wireless, and by implication cther forms of com-
munication lines, systems, and plants, to a considerable extent duplicated
other provisions. {"Wireless" duplicated '"radio," the former being the
word preferred in British usage. BSee Websters Third New Internmational
Dictiocnary (1961) at 1872, 2624.)

The state has a teletype system (Govit. Code §§ 14710, 14711) and the
Department of Justice maintains a statewide telecommunication system for
the use of law enforcement agencies {Govt. Code § 15152). In addition, the
Department of General Services is authorized to acguire, construct, and
meintain communications systems and facilities awvallable to all public
agencies in the state. Govt. Code § 14931. The state may exercise the
power of eminent domain on behalf of these uses apd any other communication
purposes for which appropriations are made. Govt. Code § 15853.

Cities, counties, and citles amd counties, as municipal corporations,
may establish and operate public works to provide their inhabitants with
telephone service or cother means of communication. Pub. Til. Code
§§ 10001-10004, 10101; Govi. Code §§ 39732, 39790, 39792, 25350.5, 37350.5;
Sts. & Hwys. Code §§ 5101(e), 5102. Moreover, municipal utility districts

may be formed to provide thelr members with telephone service or other means
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of commnication. Pub. Util. Code § 12801. These districts are empowered
to exercise eminent domain to provide and maintain the facllities necessary
to afford their members the requisite means of commmnicatiom. Pub. Util.
Code §§ 12703, 12771.

Private commnications companies may continue to condemn only if they
are public utilities. Telephone aid telegraph companies are public utili-
ties that are strictly regulated by the Public Utilities Commlssion. Pub.
Util. Code §§ 216, 1001. These companies may exercise the power of eminent
domain to take land for almost any purpose that would facilitate communica-
tion by telephone and telegraph. See Pub. Util. Code §§ 616, 617, 233-236.

Such exercise ig a public use. 8an Dlego Gas & Elec. Co. v. Lux lLand Co.,

194 cal. App.2d 472, 14 Cal. Rptr. 899 (1961). Tt should be noted that
these utilitles may use the public highways for the creation and maintenance
of telephone and telegraph lines and the fixtures necessary thereto. Pub.

Util. Code § 7901l. See also Paciflic Tel. & Tel. Co. v. San Francisco, 51

Cal.2d 766, 336 P.2d 514 (1959 ){ construction by utilities amounts to state
franchise); Sts. & Hwys. Code §§ 117, 5101(e)(location of structures of fix-
tures in public rights of way); federal "Post Roads Act" (discussion in

1 P. Nichols, Eminent Domain § 2.15 (1964)).
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Subdivision 8

Insofar as subdivision 8 authorized condemnaticn by public entities,
it was wmecessary. Cities have general condempation authority for
connection to sewer systems. E.g., Govt. Code §§ 37350.5, 38900, ook .
See also Govt. Code $§ 39040, 55003, 54340; Health & Saf. Code §§ 5001, 5008. [
Counties also have general condemnation authority Tor connection o sower
systems. E.g., Govt. Code $§ 25350.5, 25825. GSee also Health & Saf. Code
§% 4740, LTEO (county sanitation districts). The authority of an incorporated
village or town to condemn for sewer purposes 1s the same as that of a city.

See Govt. Code § 20 {"eity" includes "incorporated town"}.

Inincorporated towns, villages, and small settlements have no authority
to condemn, but there are a nuwmwber of methods by which sewer service can be
provided in these areas. For example, the county may condemn for a sewer
system on their behalf. Govt. Code § 25825. The county may form a county
sanitation district on their behalf. Health % Saf. Code § L4711. A city
may form an improvement district on their behalf. Health & Saf. Code
§ 4H1k.4. A sewer maintenance district may be formed. Health & Saf. Code
§ 4870. In addition, 25 persons in any county may form a sanitary district
with the power to condemn for sewage. Health & Saf. Code § 6514, A

municipal utility district may be formed. Pub. Util. Code §§ 12703, 12771.
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The authority of the state and of any college or university to condemn
for sewage from its buildings is continued elsewhere. The state may condewn
for any purpose specified in legislation making funds available for a projecﬁ.
Govt. Code § 15853. The University of Californis, the state college system,
and nonprofit higher education institutions may condemn property necessary
to carry out any of their functions. Edue. Code §§ 23151, 23619, 30051.

See slso the Comment to subdivision 2 supra. ;‘
Under prior law, private persons were authorized to con@%gp for the con-

nection of bulldipgs with city or county sewer mains. See Linggl v. Qarovotti,

45 cal.2d 20, 286 P.2da 15 (1955)}. This authority is not continued. Instead,
a private person may request the public entity that operates the sewer system
in his vicinity to make the connection for him and to condemn an easement or

other property if needed for that purpose. See Health & Saf. Code § L967.

A sewer system corporation, as & public utility, is authorized to condemn

property. See Pub. Util. Code § 62L.

Subdivision 9

Subdivision 9, which was enacted in 1891, is obsolete. Traction
engines and roed locomotives--essentially steam powered locomotives which
ran on wheels rather than tracks--have long been considered collector's

items. See Clymer, Album of Historical Steam Traction Engines (1949);
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J. Fisher, Road Locomotives, 31st Annual Rep. of the Amer. Inst. of the
City of New York 1870-1871 at 877; Gilford, The Traction Engine 18Lo-

1936 (1952).

Subdivision 10

Subdivision 10 is superseded by Section 615 of the Public Utilities
Code which grants the power of eminent domain to pipeline corporations.

See the Comment to Section 615.

Subdivision 11

Subdivision 11 is repealed as unnecessary.

The suthority of putlic entities to condemn for quarrying is not
affected by the repeal of subdivision 11 and is continued in other
provisions. See Sts. & Hwys. Code § 10b{c) and Govt. Code § 39793.

The authority of logging railroads to condemn is valid only to ‘the

extent that the railroads are common carriers. BSee Great Northern Ry. v.

Superior Court, 126 Cal. App. 575, 14 P.2d 899 {1932); cf. Cal. Const.,

Art. I, § 14 (last sentence). This authority is continued in Public
Utilities Ccde Secticn 611.

Byroads servicing private lumbering or quarrying property may no longer
be condemned by private persons. See former subdivision 6 supra. Cf.

Sts. & Hwys. Code §% 4008.1, 4120.1.
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Insofar as quarrying, lcgging, and lumbering are businesses carried on
by private persons for private profit, the attempt to grant the right to
condemn for rights of way servicing those businesses is of deoubtful
constitutionality and is not continued. See former subdivision 4 supra

{logzing). Cf. former subdivision 5 and Comment thereto supra (mining).

Subdivision 12

Subdivision 12 is superseded in whole by othér provisions. Where
other sections authorize the acquisition of "property,” tne authorization
subsumes particular types of property, such as those menticned in subdivision
12: canals, reservoirs, dams, ditches, flumes, aqueducts, plpes, ocutlets,
buildings, and "all other improvements.” BSee Eminent Domain Code § 101
("property"” defined).

Subdivision 12 authorized condemnation for generating and transmitting
electricity to supply power, light,and heat to individuals and corporations,
both public and private. This grant of authority duplicated, and was
broader than, that found in subdivision 13.

The power of local public entities to condemn for these purposes
is continued in other sections. E.g., Sts. & Hwys. Code .§§ 5101(e),

5102, 10010, 10100(b), 10101-10102 (ecities and counties); Govt. Code §§ 39732,

35750-39792 {cities); Pub. Util. Code § 10002 {municipal corporation).
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The power of gpecial districts to condemn for the purposes listed above
also is continued in other sections. E;&;, Pub. Util. Code §§ 12703, 12801
(municipal utility district), 16404, 16461 (public utility district); Water
Code § 22115, 22456 (irrigation districts)}. See also Pub., Util. Code
§§ 8101-8134 {joint operation by irrigation district and public utility);
Govt. Code §§ 55300-55367 {joint city, county, sanitation district project
for electric lines).

The power of private persons generally to condemn is not continued.
However, a public utility may condemn to generate and transmit electricity
for the purposes listed above. See Pub. Util. Code § 612.

In addition, inscfar as railroads and "tramways" are common carriers,
thelr authority to condemn in ald of their operations is continued in

Public Wilities Code Sections 611 and 621.

Subdivision 13

Subdivision 13 1s superseded in vhele by provisions of other sections.
Where other sections authorize the acquisition of "property," the author-
ization subsumes particular types of property, such as those mentioned in
subdivision 13: electrie lines, works or plants, lands, buildings, rights
of any character in water, or "any other character of property."” See

Eminent Domain Code § 101 ("property" defined).
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Insofar aze sutuivieion 13 specifically authorized takings for future
use, 1t 1is continued in the Eminent Damain Code; the authority to condemn
for a particular purpcose includes authority to condemn for the proper
development and control of that purpose at the time of the taking of the
property as well as in the future. Eminent Domain Code § 200. See also
§ 401 for limitations on acquisition for future use.

Subdivision 13 authorized condemnation for generating, trensmitting, and
distributing electricity to supply power, light, and heat to local public
entities or their inhabitants. This grant of authcrity duplicated, and was
narrower than, that found in subdivision 12. For a listing of statutes
authorizing condemnation for- these purposes, see Comment to subdivision 12

sUpra. - o - -

Subdivision 1h

Subdivision 14 is unnecessary because all public entities that operate
cemeteries have specific puthority to condemn for cemetery purposes. The
state's authority appears in Goverrmment Code Section 15853. The cities'
authority appears in Government Code Section 37350.5. BSee also
Health & Saf. Code § 37681. The authority of public cemetery districts
is in Health and Safety Code Section 8961. Private cemeteries are not

authorized to condemn property. See Health & Saf..Code § 8500.

4]~
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Subdivision 15

Subdivision 15 is superseded by Sections 14770 and 53030 of the

Government Code.

Subdivision 16

Subdivision 16 is cbsolete and merely duplicates other specific grants
of condemnation authority.

411 public entities that might utllize the power of eminent domain feor
fair or exposition purposes are specifically granted the power of eminent
domain, Specific grants are made to the state (Govt. Code § 15853), cities
{Govt. Code § 37350.5; see also Govt. Code § 50331), counties {Govt. Code
§ 25350.5; see also Govt. Code §§ 25900-25908), district agricultural
associations (Govt. Code § 15853; see also Agri. Code § 4051), and citrus
fruit fairs (Govt. Code § 15853; see also Agrl. Code § L701). Private
fair corporations (e.g., Civil Code § 620) do not have the power of eminent
domain.

With the repeal in 1949 of all special constitutional grants in aid of
private expositioms, subdivision 16 became obsolete. {The subdivision was
engeted in 1911, apparently as a grant of eminent domain power to the Panama-

Pacific International Exposition Company. See former Cal. Const., Art. XI,

ho-
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§ 8a.) But see County of Alameda v. Meadowlaxk Dairy Corp., 227 Cal. App.2d

80, 38 Cal. Rptr. 474 (1964)(subdivision 16 relied upon to authorize condemna-
tion by a county for fair purposes on the theory that the Constitution grants
to counties a tax-exempt status which is a "thing of value . . . authorized
by the Constitution" within the meaning of subdivision 16). However,
subdivision 16 is no longer necessary because counties now have a specific

grant of condemnation authority. Govit. Code § 25350.5. See also Govi. Code

§§ 25900-25908.

Subdivigion 17

Subdivision 17 is in part discontinued and in part superseded by
provisions of other secticms. Where other sections authorize the acquisition
of "property," the authorization subsumes particular types of property, such
as those mentioned in subdivision 17: works or plants, lands, buildings, and
all other improvements, rights of any nature in water, or property "of any
character necessary for the purpose.” See Eminent Domain Code § 101
("property” defined). The authority to condemn for a particular purpose
includes the authority to condemn all property necessary for the proper
development and control of thait purpose at the time oﬁ the taking of the
property, as well as in the future. Fminent Domain Code % Loo; see also

§ 401, for limitations on acquisition for future use.
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The authority granted by subdivision 17 to condemn property necessary for
the generating, transmitting, distributing, and supplying refrigeration to
any county, city and county, incorporated city or town, or irrigation
distriet, or the inhabitants therecf is not continued. The provisicn has no
apparent present application. There is no statute regulating the incorporaticn
or operation of "refrigeration" companies. Hence, there is no justification
for continuing s general condemnation authority for refrigeration. Insofarxr
as a railroad company, for example, supplies "refrigeration” in connection
with the transportation of property (see Pub. Util. Code §§ 209,

210), such company can condemn necessary property under Public Utilities
Code Section 611.

The authority granted by subdivision 17 to public entities to condemn
property necessery for generating, transmitiing, distributing, and supplying
gas, heat,and power is continued in other sections. E.g., Sts. &

Bwys. Code §§ 5101(i), 5102 (Improvement Act of 1911l--gas), 10010, 10100(c},
10101-10102 (Municipal Improvement Act of 1913--gas, heat, power);

Govt. Code § 39732 (citiles--gas, heat, power); Pub. Util. Code §§ 10002
(municipal corporstion--heat, power), 12703, 12801 (municipal utility*
districts), 1640k, 16461 (public utility districts). See also Comments

+o subdivisions 12 and 13 supra, relating to electrical power. For the
suthority of irrigation districts to condemn for electrical power, see

Comments to subdiwvisions 12 and 13 supra.

Ll
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The authority granted by subdivision 17 to private persons to condemn
property necessary for generating, transmitting, distributing, and supplying
gas, heat, and power is continued to the extent, the private person is a
public utility. See Comments to subdivisions 12 and 13 supra for power of
electrical corporations to supply electrical power. A gas corporation (see
Pub. Util. Code § 222) may condemn property {(Pub. Util. Code § 613) for its
gas plant {Pub. Util., Code § 221}. See also 15 U.S8.C. § 717(f)(h)(1964)(Natural
Gas Act--condemmation by public utility in interstate commerce). A heat
corporation (see Pub. Util. Code § 224) may condemn property (Pub. Util. Code

§ 614) for its heating plant {Pub. Util. Code § 223).

Subdivision 18

Subdivision 18 is superseded by Section 304 of the Eminent Domain Code,
providing general authority to condemn property necessary for protective pur-
poses. This general authority permits condemnation to provide for the culture
and growth of trees along highways without the 300-foot limitation formerly
found in subdivision 18. Under Eminent Domain Code Section 304, a condemnor
may take any property "necessary” for protective purposes. See also Streets
and Highways Code Section 104(f), which suthorizes the taking of property by

the Department of Public Works.
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Subdivision 19

Subdivision 19 dupliicated authority found elsewhere in the codes to
condemn for fish conservation purposes. The power of state agencies to
condemn is found in the general authorization of Government Code Section
15853 and the more specific grants to specific agencies. E.g., Water
Code §§ 253, 11900; Fish & Game Code §§ 1120, 1301, 1345, 1348. See State

v, Natames Co., 239 Cal. App.2d 547, 49 Ccal. Rptr. 64 {1966). The authority

of counties to condemn is found in Government Code Section 25350.5; see zlso
Fish and Game Code Sections 1150 and 13100. The authority of special districts,
if any, is to be found in their particular authorizing grants. BSee, e.g.,

Monterey County Flood Control and Water Conservaticn Dist. v. Hughes, 201 Cal.

App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power to
condemn for recreational purposes wae upheld based upon a general condemma-
tion power in its authorizing statute plus policy statements in the Water
Code that fish and wildlife wvalues, both economic and recreational, were

to be given consideration in any flood control or water conservation program.
Private persons do not have the right to condemn for fish conservation

purposes.

Subdivision 20

Subdivision 20 is superseded by provisions conferring adeguate condemna-
+ion authority on all public entities authorized to operate airports. See

Govt, Code §§ 26020 (counties), 50470 {cities, counties, cities and counties);

U6
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Pub. Util. Code 8§ 21633 (State Department of Aeronautics), 22553 {airport
districts); Harb. & Nav. Code App. 1, §§ 4, 5, 27 (West Supp. 1967)(San
Diego Unified Port Distriect). Insofar as subdivision 20 way have authorized
condemnation for airport purposes by private persﬁns (see § Ops. Cal. Atty.

Gen. 187 {1947)), it is not continued.

Subdivision 2L

Subdivision 21 was unnecessary because it merely duplicated .express
graitts of the power of eminent domain given the agencies engaged in slum
clearance and low-rent housing by other statutes. Thus, housing authorities,
which may be activated within any city or county, may condemn property for
slum clearance, construction of low-cost housing, or construction of farm
labor camps. Health & Saf. Code §§ 34240, 34325, 36059(i). See also
Health & Saf. Code §§ 34874, 34875, 34879 (limited dividend housing corpora-
tions). The addition of Sections 35167-35171 to the Health and Safety Code
to grant condemnation authority to community land chest corporations (nenprofit
corporations formed under Health and Safety Code Sections 35100-35237 to
provide "housing in rural and suburban areas for families of low incame")
provides all of the agencies covered by subdivision 21 with adequate con-

demnation authority.

Subdivision 22

Subdivision 22 is superseded by Section 622 of the Public Utilities

Code.
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Code of Civil Procedure § 12358.4 (repesled)

Sec. . BSection 1238.4 of the Code of Civil Procedure is repealed.

1238'h1~—Suhﬁeet~te-the-previsiens-ef-?his-title;-the-righ%—ef
epinens-donain-mway-be-exereised-in-behatf-ef-the-follewing-pubiie
ugess:

Fublis-buildings-and-greounde-far-eonvention-and-exhibition-hallsy
trade-and-industrinl-centeray-auditerivuncy-opera-housesy-musie-halle
and-eensergy-apd-relased-faeilisies-foy-publie-assembliy~inelnding-off-
strect-motor-vebhiele-parking-placec-and-property-Recessary-er- coAvVer-

iens-for-ingress-thereto-oy-egreas-therefroms

Comment. Section 1238.4 was added to the Code of Civil Procedure in
1955, apparently to authorize counties to condemn for the purposes listed.
Compare Government Code Section 25351.3(a), enacted simultanecusly with
Section 1238.%, granting counties the authority to comstruct and acquire
land for such public assembly facilities. For this purpose, Section 1238.4
is repealed as no longer necessary, for a county msy condemn for any proper
county function. Govt. Code § 25350.5.

To the extent that Section 1238.4 may incidentally have authorized other
entities to condemn for the purposes listed, it is superseded by other sections.
Generally, the state may condemn for public bulldings and grounds for any of
its activities. See Comment to subdivision 2 of former Section 1238. It
should be noted, however, that the Department of Commerce may not exerclse
the power of eminent domain on behalf of California World Trade Centers. gGovt.

Code § 832h. ~L48.
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Cities may condemn land for public assembly and convention halls as
well as for public buildings and grounds generally. Govt. Code § 3I7501.
See {omment to subdivision 3 of former Section 1238 of the Code of Civil
Procedure. In addition, cities {and counties) méy construct exhibition halls,
historical museums, and art galleries. Govi. Code § 50331. The power of
eminent domain is awvailable for these purposes. Govt. Code § 37350.5.

District agricultural associations and citrus fruit fairs (and counties)
may construct recreational and cultural facllities of general public interest,
Bus. & Prof. Code § 19630.5. For a compilation of statutes authorizing the

power of eminent domaln for fair and exposition purposes, see Comment to sub-

division 16 of former Section 1238 of the Code of Civil Procedure.

Although public assenmbly facilities are a public use (see, e.g., Los

Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308, cert.

denied, 376 U.S. 963 (196h4)), private persons may not condemn for that use.

See former Section 100L of the Civil Code and Comment thereto.

The authority contained in former Section 1238.4 to condemn for off-
street parking servicing public assembly facilities is repealed because it
duplicates broader and more general authority to condemn for off-street park-
ing. See Comment to former Section 1238.1 of the Code of Civil Procedure.

The authority contained in former Section 1238.4 to condemn for access
to public assembly facilities is repealed as unnecessary. The rigﬁt to

condemn for public assembly facilities has inherent in it the right to pro-
vide for ingress to and egress from the facilities. GSee Eminent Domain Code

Section 304,
-4g-
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Code of Civil Procedure § 1238.5 {repesled) %

Sec, . Section 1238.5 of the Code of Civil Procedure is repealed.
31238+5,~-I¥rigation-ig-a-publie-use~in-behalf-of-which-the-right

of -eminent-domain-may-be-ecxereiced -pursuans-to-this-titles

Comment. Section 1238.5, declaring irrigation to be a public use, is
repealed as unnecessary. All public entities authorized te supply irriga-
tion to the public have adequate independent authority to condemn for that
purpose. See Comment to former Section 1238, subdivision 4 (irrigation
generally, and for various specific purposes, declared to be a public use).
Irrigation is a public use only so long as it is offered to the public. BSee

Gravelly Ford Canal Co. v. Pope & Talbot Iand Co., 36 Cal. App. 556, 178 P.

150 {1918). Private persons may not condemn for-this purpose. See former
Civil Code § 1001 and Comment thereto. However, a mutual water company does
have the power of eminent domain for irrigation purposes. See Pub. ULil.

Code § 2729 and the Comment to that section.
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Tentatively approved September 1071

Code of Civil Procedure § 1238.6 (repealed)

Sec. . BSection 1238.6 of the Code of Civil Procedure is repealed.

1238+6+--Subjees-to-the-provisions-of-this-sitley-the-right-of
eminent-domain-pay-be-exereised-in-behalf-of-the-following-publie-usent

iv~-Proseetiony - prese¥vationy-or-reelamation-of-1andy -whether
coyered-ar-uncovered-by-vate¥y-againsk-the-everflow-or-ineursion-of
waEEf-e?-the—%h!ea%—thereefy-e?-agains#—the—effeeta-ef-subsidenee-sf
the-eurfaeé-ef-saié-lanag-as~hy-eenstrueting-leveee-sr-by-fiiling;

dikingy-draining-er-gther-appropriate-remedinl-methody

Comment. Former Section 1238.6 was enacted in 1957 to declare as a
public use the protection, preservation, and reclamation of lands subject to
flooding or subsidence. This declaration is no longer necessary because the
scheme of the Eminent Domain Code is to eliminate a listing of general public
uses and to rely instead on specific legisliative authorizations
to condemn. Generally speaking, the state (Govt. Code § 15853),
cities (Govt. Code § 37350.5), and counties (Govt. Code § 25350.5) |
may condemn for any of thelr functions. Special districts may condemn if ex-
pressly authorized to do so. Private persons may not -condemn. for this purpose.

Specific authority for the above-named entities to preserve, protect, and
reclaim lands subject to flooding or subsidence can be found in numerous sec-
tions. See, e.g., Water Code $§ 12579, 12861 (flood control policy declara-
tion), 8300-8304 (flood control by Devartment of Water Resources), 8590-8596,

-51=-
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8619 {flood control by Reclamation Board), 8000-8061 {flood control by cities),
8100 {flood control by counties), 8110 (flood control by county-formed districts),
50930 {flood control by reclamation districts), 70150 {flood control by pro-
tection districts). See also Pub. Res. Code §§ 3315-3347 (land subsildence
in 0il and gas pool areas), 6303 {flood control policy declaration); Health &
saf. Code §§ 4602.4{e), 4627 (flood control by municipal utilities}; ‘Govt. Code
§§ 25680-2568L (flood control by countles}.

The authority granted in former Section 1238.6 overlaps the authority
of governmental entities to condemn for drainage, 1and reclamation, stream
improvements, and sewerage. For compilations of these statutes, see Comments

to subdivisions 3, 4, and 8 of former Section 1238.
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Code of Civil Procedure Section 1239.2 {repealed)

Sec. « Bection 1239.2 of the Code of Civil Procedure is repealed.

i239121m-Airepaee-abeve—the-sarfaee-ef—preﬁerty—er-an—air-easemest
in-sueh—aireﬁaee-may-be-aequiséé-uader-this-%itle-by-a-eeuaty,-eity-er
airpori-distriet-if-sueh-taking-ic-neeessary-fe-proteet-the-appreaches
ef-aRy-airperi-from-the-cneveachlens-af - ctruetures-ar-vegesabie-1ife-of
suek-kEeight-or-characier-ag-to~interfere-with-or-be-hagardoue-io-the

uge-of-gueh-ai rpors~

Comment. 'The substance of former Section 1239.2 of the Code of Civil

Procedure is continued in Public Utilities Code Section 21652.
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Code of Civil Procedure Secticn 1239.3 (repealed}

3220.3,~-Ai¥spaes-above-she-surfaee-ef-property-or-an-air-easeuent
in-sHeh-sivspace-may-be-aequired-under-thic-$itle-by-a-ceuntyy-eitys
peri~aigbrieby-o¥r-a2rperb~distpict-if-sueh-taking-is-RoeeSEAFF-66-PFo~
?ide—anaarea-ia-whieh-exeessive-neise;-vibra%iea;-éiseemfert;-iaeea-
¥eRieRee-e¥-tREerfereRee-with~5he ~use -aRd ~eRieyReRt-of -Feal ~-preperty
ieeated-adaaeent—te-er-in-the-véeihity-s?-aﬁ—airgert-énd-any-reduetien
tg-the-market-value-af-real-property-by-reason-thereef-wili-goeur-shrouwgh

the-opepation-of-nirepaft-to-and~From-the ~aivperty

Comment. The substance of former Code of Civil Procedure Section 1239.3

is continued in Public Utilities Code Section 21652.
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Code of Civil Procedure Section 1239.4 (repealed)

Sec. . Section 1239.4 of the Code of Civil Procedure is repealed.

31230+ Ly~ ~Where-necessary-te-preteet-the-approaches-of-any-airpors
from-tke-cnerpaehment-of -struetures-or-vegetable-iife-of - sueh-a~-height
o¥-ebaraeter-as~-to-interfere-with-or-be-hacardous-te-the-uce-of-sueh
airporiy-iand-adjaceni-toy-o¥-in-the-vieinity-ofy-such-airport-may-be
aequired-under-this-sitle-by-n-eouniys-eidy-or-airpors-distriet-reserv-
iRg-to-the-former-owner- thereef-an-irrevoeablie-free~-1ieence~-te-use-and
eeeupy-sueh~land-for-all-purposes-exeept-the-ervection-or-maintenanee-of
struetures-oxr-the-growth-sr-maintenanee-of-vegetable-1ife-above-a-eer-
tain-preceribed-heighi-or-may-be-aequired-by-a-ecuntyy-elsy-or-airport

digtriet~din-Feoae

Comment. The substance of former Section 1233.4 of the Code of Civil
Procedure is continued in Public Utilities Code Section 21652. The right
under former Section 1239.4 to take a fee interest or a fee with an
"irrevocable free license" reserved to the original owner is continued under
Section 21652 of the Public Utilities Code which permits the taking of a fee

or any lesser interest.
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Code of Civil Procedure Section 1240 (repealed)

1240+ --The-private-properby-vhich-mey-be-saken-under-shis-sible
thexudass

tr--Ali-read-preperby-beterging-So-any-peraons

2r--hards-belenging-te~this-sintey-ineluding-tide-and-subnergead
+oRasy-Ret-HithiA~Eheweorperata~linita-af-any-eitys-or-eity-and-countyy
ar-te-any-aeuniyy-inaerporaiod-eitys-or-eity-and-countyy-village-e¥
dowWny-Rob~apprepriated-se-semo-public-uses-providedy-that-all-165k-aRd
36th-geationss-bobh-suryeyed-and-unsurveyods -ewned-by-the-astate-or-he
Urnited-Stabesy-whieh-may-neyW-or-may-hergafiev.be~inaliuded-within-the
extefiep-beuadayies-sg-a-ga%ianal-pasarvatieag-er—sf-a~?eserve;-ef-within
the-exsorior-besndaries-of-tnrde-withdrava-fram-publtia-erntryy-shnii-be
and-hepeby-are-withheld-frem-tho-opornéion-of-thia-tisle-and-ahali-naes
be-condemped-aa-againet-the-s5ate-ep-the-Unibed-Stasens

31--Prspertg—app?ep?ia%ed-%a-ﬁublie-ase;-but—saeh—gfeéer%y-ehalL
mat-be-taken-unless-Sfer-a-Hore-Recensary-publie-use-than~that-fe-vwhiek
#5-has-already-beon-apprepriasodi-provideds-thet-where-aay-sueh-propersy
has-boen-po-approprinted-bBy-any-trdividual;-firm-or-privabe-corperationy
she-une-theveof-fer-a-shate-higkvay-or-a-publie-sireei-or-highvway-ef-she
siatoz-op-d-gountyy-aity-and-ceuRiys-o¥r-iheerporated-eity-or- EBWRs~F031E%
highvway-distriesy-pr-the-npe-theresf-by-the-state-gr-a-ceuniyy-eity-and

-5~
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geuntyy-inesrperated-eity-or-tevwRs-3eint-highvay-digtricky~ar-ireigatien
ar-paRieipak-waber-disirieby-for-ihe-gans-pubklia-purpese-ie-whilok-it-has
haoR-ge-gppreprigtad;-or-fer-any-otker-prblie-purpese-sghaltl-ko-doeped-Rene
HeeeseRry-HE98-than-bhe-public-uer-te-vhich-sueh-properiy-hag-alroady
beexn-apprepriateds-and-provided-furkhers-bhat-whepo -preporky
etragdy-spprepriated-co-a-pubite-uss-or-purposas-by-any-perscns-firm
or-private-corporations-ia-gought-to-be-taken-by-the-atates-n-countyy
sity-and-covntyy-incorpopatad-city or-towny-3eint-highway-districhy
irrvigation-er-mdnieipal-water-distriet;-for-anothor-publie-use-or-purpess,
which-is-consistent.with-the_continuance-ef-tha-usc-of.-such-preparty
er-geme-pertion-theresf-for-guch-exiating-purpese; -to-the-same-extens
as-sueh-property-is-then-useds-or-to-a-itess-or-modifted-sxtent;-then
she-right-so-dse-suek~property-for-such-proposed-pubtie-purposes-in
omon-with-adek-other-uze-or-purpases-either-aa~-then-extstings -or-to
a-lesg-pp-medified-extentq-may-be-talien-by-fthe-stnbey-such-ecuntys-eity
apd-ceuntys-tncorporated-ciey-or-towmy-joint-highway-districty-or
trrigaston-or-msnicipat-water-district;-aid-the-court-may-fix-the-tarmz
apd-esndidions-spon-vhick-adeh~-property-may-he -do-takuen;-and-the-mannar
und-exstent-of-the~qsa-thareof-for-cach-of-such-publiic-purposes;~and -may
erdesr-the-remevai-er-releeation-of~any~strueturssy-ar-inprovemant s-Sharo-
in-or-theresiy-so-far-as-pay-be-required-by-such-commen- nss»--Bus
property-appropriated-to-tha-uss-of-any-county,-city-and-county,-ingorpe~
rated-citty-or-towny-or-mupicipal-vwater-distriesy-may-net-be-Saken-by
any-other-county;-city-and-countys;-incorporated-city-or-towns~or
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mupieipat-vater-district;-vhile-sueh-propersy-is-so-apprepristad-and
uged-fer-tha-publie-purpescs-Ffer-vhiek-it-has-been-se-apprapriated.
by--Preperiy-apprepriated-fo-aay-publie-use-by-any-irrigation
distriely-may-bo-taker-by-anether-irpisation-dissrict-fer-anether
pubiia-usp-and-purpessy-whick-is-consisbeni-with-the-use-of-guah
propepiy~for-cueh-oxisting-purpasep-io-the-same~exteni-as--sush
prepeyty-is-then-uéedi-previéeég-tha%-the-right-te-sueh-limiteé-ase
in-semmeR-shatl-inedudo-tho-right-te-eniargey-change-or-impreove-the
preperiy-so-taken: -provided-furdhery-that-sueh-entargementy-ehange-or
iwprovermenb-shall-ret-intarfere-with-the-originel-Use-er-aRy-ReCeEEAFY
axtonsign-oFr-antargerponti-ef-ouek-u3sy
br--Franekices-fer-any-pubiie-abiltityy-and-aii-kinds-of-prepewsy
ef-aRy-Rabure-whatsesver-ugedy-2ither-during-the-existenee-af-or-ad
the-termination-of-said-franehipgey-to-supply-and-furnisk-the-gerviesef
suabh-publie-niilkitys-but-sueh-franchise-or-preperiy-gheit-nob-bae-taken
SHeepE-fe¥-a-Ne¥e-vecessary-publie-usae
Gv--HLl-righig-of-vay-for-any-and-ail-the-purpeses-mentioned~4n
Scebien-1238y-and~any-and-all-sbructures-and-iuproveRenis-ens - overy
aerosE-or-aleng-gueh-rights ~ef~wayy-nnd-the-lapde-held-ar-used-in
eegrpesiieB-theroyith-shail-be-subjees-te-be-ecndeciad-withy-eressedy-ap
irtersceted-by-or-cnbraced-within-apy-ather-right-ef-vay-er-imprevenentss
e¥-gtrueburog-thoresnr-~They-chall-glap-be-subjeet-to-a-Ltimited-uaay-in

ecmmen-with-tke-evner-fhereefy-when-Recessaryi-bab-sueh-usesy-erossingey
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interseeticnsy-and-eonreetions-shatd-he-pade-in-mpnney-mest-campatible
with-the-greabegs-pubite~berefit-and-teass-private-injusys
fr--Ali.elapses-of-private-preperiy-nogt-cnunerabed-may-be-taken
Fer-publie-uge;-when-suek-saking-ig-auikerized-by-Lavs
8+--Proecedings-to-aondenn-tanda-botenging-to-this-state-are
hereby-autheriged;-ond-muss-be-mainsained-and-cendasted-in-fhe~gama
HaRRer-ag-are-ethoy-condemnatien-procecdinge-provided-for-in-this
titlos-cHeepiy-that-in-suekh-preccedingn-the-supmeRs-aRd -a-eapy-af-the
espplainf-must-be-gerved -en-tho-Geverners-Atterney-Generaly-and-she

Piate-torde-Commigsien-ef-shia-agtakas

Comment., Section 1240 is superseded by the provisions listed below.

Section 1240 Eminent Domain Code

Paragraph le = = « = = o = = = = = = Se= §§ 101, 303

Paragraph 2= « = = = =« = « = = =~ = = See [Public Resources Code § 7994]
Paragraph 3= = = = = = = = = = = = = See §§ 450-U456, 470-LTL. See also
Paragraph 4= = « « = = = = = = = = = Seg ;§3u70-h71. See also § 113
Paragraph 5= = = = « = = « = = = = = See §§ 450-456, See also §§ 101, 303
Paragraph 6= = « = = = = = = o « = = See §§ 470-471.See also §§ 101, 303
Paragraph 7= = = = = =« = = = = =« = = See §§ 101, 303

Paragraph 8- = = = = = = = = = = - « [to be determined later]
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Code of Civil Procedure Section 1241 {repealed)

12431 .--Before-preperiy-ear-be-takeny-it-must-appenszs

2z--That-the-uge~te-whieh-i5-is5-i5-be-applied-ig-n-use-autherized
by-tavws

2+--Fhat-the-taking-is-Aesassary-$o-such-use s -provided -wheun-the
beard-of-a-sanitary-dictriat-or-tha-board-ef-direciers~-of-an-irrigation
distriety-of-a-transit.-districty-of-a-ropid-transit-dictriciy-of-a
publie-uitisy-disbriety-nf-a-eounty-sanitatien-distriety-ox-of-a
watep-distriob-or-the-legislabive-bedy-of-a-ecuntyy-eity-and-eeuntyy
oF-an-incerperated-eiiy.er-tewny-or-the-geverning-beard-of-a-geheol
distrigty-phaliy-by-regetuticn-er-ordinance;-adopted-by-vote-af-two-
Shirds-~of-atl-its-membargy-have-found-ard-dedermined-that-the-pubiie
interesi-and-neecsgiby-require-the-aecquisitions-eenatruetion-or
ecmplediony-by-auckh-eeuntys-eity-and-ecuntys-er-inearperaked-eity-o¥
sown;-er-gehool-distriet -or-canisaryy~trrigation;-traRatty~vapid
srapsids-pubiie-ubilibyy-eounty-sanitationg-er-vater-distriebq-af-any
prepesed-publie-ubitityy-or-apy-pubiie-imprevementy-and-that-the-preporby
deseribed-in-sueh-regelytion-or-erdinanee-ia-necegsary-therefory-aueh
rocelution-or-ordinance-ghali-be-eonelugive-evideneces-{n}-ef-the-publie
neeessity-of-such-prepesod-public-usility-er-publie-improvemensi-{b}
that-suek-prepersy-is-neeessary-therefor;-and-fe)-that-sueh-prepesed
pubiia-utility-er-publia-improvemeni-is-plarped-or-teecated-in-the-nanney
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whiekh-will-be-rmost-ccmpatible-with-the-greatesi-publie-good;-and-sha
ieask-private~iRjary;-providedy~that-agaid-reselution-or-evdiRAALe
ghall-net-be-suck-censtusive-evideree-in-the-enge-of-the-saking~by
mmwlmmmmeu-mmu%;@mmumwmm#wu:mm-mmwmmwmmmmmm-mmwwnmmuwmtmﬂ-mmnmmwmmw
distriesy-or-cpnitaryy-irrigationy-5Sransity~rapid-sranaisy-publia
Wbititys-esunby-sanitatisns-or-water-distiricts-of-preparty-leecatead
eutcido-of-the-territorial-limita-thereefs
Zr--If-already-apprepriated-te-ceme-publie-usey-thai-the-publia
upe-gf-whickh-ib-ig-te-be-applicd-ig-a-mere-Reoes8ary-public-ude j-previdody
$hat-where-cueh-prepersy-has-beer-so-spprepriated-by-sny-individaaly
£irm-or-privnte-cerporssien-she-use-thereaf-for-a-publie-gtrect-or
highway-of-the-Btatey-a-eountyy-eidy-ard-epantyy-or-any-ineorperasad
aity-er-toWny-or-jeint-Righway-distriesy-or-the-use-shereof-by-she
Statey-a-esuniyy-eity-and-ceunty -or-any-incerporated-eity-or-tevny
ow-joink-highway-distriet -or-a-munieipal-water-district-or-an
irrigatien-disbrieby-a-tvansis-distriets-a-rapid-transit-digtriety-a
publie-ubility-distrieky-or-a-vwater-digtriat-for-the-same-purpeses-és
whicgh-it-has-been-oppreprinted-er-for-any-publiie-purpeses-ohatl«be
docmed-a-Here-neeesEary-use-than-ihe-publie-use-teo-whkick-cuek-preperty
bas-been-already-apprepristedi-and-provideds-furthery-thas-prepersy-of
eny-ehavaeters-whether-alvendy-nppreprinted-to-pubtie-use-er-neds
ipeludipg-atl-righta-of-any-nasure-in-watery-evRed-by-any-persens-£irm
er-privaie-cerperation-may-be-taken-by-n-eceurtyy-eity-and-couniy;
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ap-aRy-inesrperated-city-epr-town-or-by-a-mupnieipal-vater-distriaty-o¥
ap-irrigatien-distriedy-a~sransit-digbriety-g-rapid-transit-distriets
a-publie-ubility-distriess-or-a-water-digbried;-for-the-purpese-of
Buppiying-watery-er-eleetrieity-for-povery-tighting-or-heating-parpesss
$s-3deR-couRby5-eity-and-countys-or-incerperated-aity-ar-tewny-oF
moRiaipat-water-districty-er-an-irrigation-distriet;-a-transit-distriety
a-rapid-transit-distriet;-a-publie-ubitity-distriety-or-a-vaser-digtriesy
sp-the-inhabitants~-thereef; -or-for-the-purpese -of-s8uppiyiRE-any-oshes
puablie-utilidy;-or-fer-any-othap-publie-user--And-sueh-Saking-nay-be
mades-eibher-to-furnish-a-geparate-and-digtinet-supplty-ef-cuek-vatersy
ard-guak-elestrisity-for-powery-Lighting-or-hegting-purpeses; -o¥-58
provide-~-fer-any-such-separate~-and-distines-other-publie-utility-er-othew
publie-use}-$e-furrish-suek-a-supply-er-provide-for-any-sueh-other-publie
ykility-or-other-pubiie--use-ip-ecnjunetion-with-any-other-aupply-op
with-any-cther-publie-utiltity-or-other-publie-use-that-may-have-beer
theretofero-provided-fer-er-that-may-thereaftor-be-provided-for-in-se
SHpPLying-or-providineg-for-sueh-eeuniy;-eity-and-county; -or-ineerporated
pity-er-towns-or-munieipal-water-disiriet-or-an-irrigation-distriess-a
Srarsit-distriety-a-rapid-transit-dinbrick;-a-publie-usitity-disgbriesy
ar-a-watar-gdistriet;-or-the-irhabitants-thereefs-or-in-cenjunetion-with
any-ether-supply-er-with-any-ether-publtie-ubitity-er-sther-publie-use
$hat-may-have-bogn-theretofeore-determined-upos-or-shat-may-theveafier
be-determined-uper-in-Reesrdanee-with-lav-by-the-pecple-of-any-sueh
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2purEys~eisy-aud-eountys-incorporated-osity—or-SawWh-er-Eunizipal -vakey
distrigb-or-an-irrigation-distriet;-a-transis-distriety-a-rapid-transid
distriot,-a-publie-ubility-distriets-or-a-water-districiv--Hothing
horoin-centained-shall-be-gchnstirucd-as-in-any-way-timiding-guch-rights
a8-Hay-by-givoR-by-any-ether-law-of-this-Btate-So-csaunriiesy-citioag
gRd-cerniiecsy-incerperated-citieg-or-towAc-or-manieipal-water-diskriats
er-irrigotion-distvriesssy-trangit-distrietoy-rapid-trancis-diatriotaey
publie-ytiliby-distrietsy-or-wabter-distriess-
Buf-private-preperiy-apprapriated-io-the-use-of-any-couniyv;-edidy
ard-eeuriyj-ineerperated-eity-or-towny-or-Bunieipal-vater-digtriesy-er
arrigabien-disswiets-or-transit-distriess-or-rapid-tranpsit-districhy-ow
publie-uytitity-dissricty-or-water-distriety-nay-nes-be-taken-by-any
ether-counbyy-eiby-and-ecuRty;-incorperated-eity-er-tavWny-or-punieipal
digtriaty-or-irrigaticn-distriesy-or-sransit-distries;-or-rapid-transis
gistriety-or-publie-utitity-distriet;-or-water-disgtriet;-while-sueh
property-is-so-apprepriated-and-used-far-the-piblic-purpeses-Ffor-whiek

it-hag-been-so-apprepriateds-

Caomment. Ssection 1241 is superseded by provisions of the Eminent

Domain Code indicated balow.

Section 1241 Eminent Domain Code

Paragraph 1 = = « =« % = = o 0 o =« o = = §§ 300, 301

Paragraph 2 = = = = =« = = = = =« « « - = §§ 302, 310-313

Paragraph 3 = = = = =~ = = = = = = = = ~ §§ 450-456. See also § 113.
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Code of Civil Procedure Section 1241.7 {repealed)

3243 -F¢-~{a)--Except-as-provided-in-subdivision-{b)y-netwithstanding
aay-etheyr-provicisn-of-18y-$o-the-eonirary;-the-Ffaet-thai-propersy-is
appropristed-for-publiie-use-ag-g-giate;-regionaly- countyy-or-eity-park
e¥-reeveation-areay-er-wildiife-or-vaterfovl-management-area-ag-presensly
estabiished-by-the-Deparimeni-of-Fish-and-Game-sursuani-te-Seetieon-1526
ef-the-Fich-and-Game-Codey-or-historie-gite-inetnded-in-she~Nationas
Regigter-of-Historie-Places-or-siote-registered-tandrarkey-o¥-a8-a8
ceolegical-reserve-as-provided-for-in-Artiele-U-{ conmeneing-with-Beetion
1580)-of-Chapter-5-of-Pivision-2-of-the-Fich-and-Gape-Codey-establishes
a-rebustable-presunpiion-af-1ts-having-becr-approprinted- for-the-best
and-meei-neeesgary-publie-uses--Fhe-presunpiicn-establicked-by-this-gee-
£ien-ig-a-presusption-affeeting-the-burden-cf-proofs

{8)~-When-property-cppreprinted-for-a-public-use-ag-a-giatey-regionaly
eouRtyy ~or-eity-park-or-reereation-aresay-or-vildlife-or-vaterfovi-manage~
HeRt-avea-ag-presenily-establiched-by~the-Begaripent-ef-Fich-and-Game
pureuani-to-Beetion-1525-of-the-Fich-and-Gane-Codey-or-historie-site
ineluded-in-the-National-Register-ef-Higtorie-Placeas-or-state-vegistered
landparicy -or-ag-an-eenlogieal-reserve-as-provided-for-in-Artiele-l-

{ eemmeneing-with-Geetion-15807-of- Chopter-5-of-Divicion-2-ef-the-Fich-ard
Game-Codes-is-86ugh%-£6-be-aequired-for-siate-highvway-purposesy-and-sueh
perl-er-reereaticnal-aresy-or-wildiife-or.-vaterfovWl-naniagelent-areay-oy

histerie-sitey-or-eceoalogieal-recerve-was-dedieated-4o-or-eciabliished-for
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for-park-or-veereational-purpagesy-s¥-as-a-vwildiife-ar-vaserfowl-mapage~
meRi-areay-or-as-a-histerie-gzte~ineluded-in-the-Hationat-Register~-af
Hictorie-Plaees-or-siate-regisiered-landmarkay-or-ag-an-cealogiend
reserve-as-provided-for-in-Avtiele-l-{eopmeneing-with-GCection-1580)-0f
€hapter-5-of-Divisien-d-af-the-Fish-and-Gane-Cedey-prior-to-the-indtiation
ef-kighway-route-loecation-studiesy-an-aetion-for-deelaratory-relief-may
be-brought-enly-by-the-publie-ageRey-awning-such-gark-a¥-reareatiozal
ar¥esy-or-witdiife-er-vaierfovi-managenent-areay-or-higterte-ciies-or
eeologieni-regerve-20-ihe- superior-eouri~to-deternine-the-guestion-of
vhich-publie-uase-is-the-best-and-mesi-neeecssary-yublie-use-for-gueh
PYEperiy---Bueh-aetion~-for-deetaratery-reiief-shail-be-filed-and-cerved
within-120-days-afier-yritten-aetiee-so-the-pabiie-ageney-owning-cueh
pari-or-eeologieat-reseyve-by-the-Catifernia-Highway- Conmiscion-that-a
propesed-reuie-er-an-gdepied-reute~ineindes-pazrk-1and-or-reereational
areay-er-a-wildiife-er-vaterfovi-panagement-areay-or-an-hicterie-sitey
e¥-an-ecotegiesl-reseryve~owned-by-that-ageney- - -in-such-deelaratory
welief-aetioRy-the-resplution-ef-the-conmisaion-shall -gos-be-conelugive
evidenee-of-the-Masters- sei-forth-in-Seetien~-103-of - the-Streets-and-High-
ways-Ceder--Sueh-aetion-for-deelaratery-reiief-shall-have-preference
sver-all-ether-eivil-aetienc-in-the-motier-of-zebiing-the-same~fayr-heay-
ing-er-irial-to-the-end-that-any-such-action-chati-be-guiekty-heard-and
determingds--If-an-aetien-for-deelavatory-relief-ia-net-filed-and-gerved
witbBin-auek-120-day-pericdy-the-right-te-bring-eueh-aetion-ia~-waived-and
the-provicions-ef-subdivision-{aj-chall-not-apply~--When-a-deelaratery
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relief-getiony-with-respeei-to-esuch-properiy-being-seught-for-highwey
Furposesy-EAY-net-be-broughi-purguani-te-this-subdivisisny-the-pro-

vigione-ef-subdivisien-{a)-ef-thic-seetion-shail-nos-apply~

Comment. Section 1241.7 is superseded by Section 455 of the Eminent

Domeln Code and Section 103.5 of the Streets and Highways Code.
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Code of Civil Procedure Section 1241.9 {repealed)

184340~ -{a)--Except-as-provided-in-subdivision-(b);-notwithetanding
aRy-othey-provisier-of-lav-to-the-eonirary;-the-foet-that-properiy-1is
owaed-by-a-nesprofit-erganiasniion-eoniribuiiona-to-vhich-are-dedueiible
for-gtate-and-fedeval-ineome-tax-purposes-under-the-lavw-af-this-state
and-of-the-Haited-Btates~and-having-the-primary-purpose-of-preserving
aweas-in-their-nraturad-eondition; -and-that-gueh-properiy-ie-oper-te-the
publie-subjeet-to-reasonable-restrictions-and-is-appropriatey-and-used
exelusivelyy-for-the-pregervation-of -native-planisy-or-native-animalsy
sneludingy-but-nob-iimised-toy-manmalsy-birdey-and-Earine-1ifey-or-biotie
eenpnitiesy ~pr-geoiegical-oy-geographical-formstione-of-geientifie-or
edueational-intevest;~and-further-that-sueh-properiy-is-irrevoeably-dedi-
eated-to-sueh-uBeE~86~that-upan-igquidationy~disseinticny-or-abandonmess
af-or-by-the-ownery-sueh-properiy-wili-be-distributed-oniy-to-a-fundy
feundatiopy-e¥-eorporaiion-whose-properiy-ig-iikewise-irrevocabiy-dedi-
eated-+o-gueh-uBeSy-0¥-L6~3~goveranental-ogeney-holding-land.for~such
Heesi-eskablishes-a-rebutiable-presumptisn-of-its-having-been-approprinied
for-the-best-and-nesi-neecessary-publie-user--The-presumpiion-establiched
by-this-ceetion-is-a-presunpiion-affeeting-the-burden-of-groof-

{b3--Whea-preperiy-deseribed-in-cubdivisien-fa)-ia-seught-e-be
sequired-fay-state-highvay-purpogesy-and-sueh-properiy-vas-exeiusively
deveted-to-a-use-er-uces-deseribed- in-subdivision-fa)-prior-te-the-initia~
$ien-ef-highway-route-ioecaiian-studicey-8n-aetion-for-deelaratory-relief

way-be-brought-~only-by-such-noRprof ii-organisation-oWRiRE - sueh- propersy
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in-the-guperior-couri-io-decerrine~-ihe-question-of -which-publie-use-is
the-best-aRd-Hess-Reeessa ¥y-publie-use-for-such-property:--Sueh-aetion
for-deelaratory-relief-shali-be-filed-and-served-within-120-days-afier
wriiben-notiee-i6-the-nonprofit-organizniion-owning- such- propersy-by
the-galifornia-Highway-Commigsion-that-a-proposet-reuie-or-an-adepied
rouie-igelundes-sueh-properiy-owncd-by-that-organizatien;-previded-+hai
gaeh-written-notiee-need-onty-be-given-to-nonprofit-organisations-thas
are-on-file-with~the-Registrar-ef-Charitable-Truste-of-thip-state+--In
sueh-deelaratory-reiief-qaetiony -the-reselusion-of-the-copminsion-aghalil
aat—beweanelusive-eviéeﬁee—ef-the-mat%ers-set-ferth—in«Seetien—iQS—ef
the-Bireets-and-Highways-Codey--Such-aetion-for-deelaratory-relief-chald
have-preference-over-ali-ethey-eivil-aetions-in-the-matier-of-gesidng
tke-aetion-for-hearing-or-irial-te-the-end-that-any-cueh-setion-chall-be
guiekly-heard-and-determinedy--1f-an-aesion-for-dectaratory-reiief-is
net-filed-and-cerved~within-suek-120-day-period;-she-right-se-bring
sueh-aetion-is-vaived-and-the-provisienc-of-subdivisien-{a)-ashall-net
apply---When-a-deetaratery-relief-aetiony~with-recpees-to-cueh-propersy
being-sought-for-highvay-purpesesy-may-nes~be-brought-parsuant-te-this
subdivisiony-the-provisions-ef-subdivision-{a)-ef~thic-cseetion-oshall-ned

appiy~

Comment. Section 1241.9 is superseded by Section LSL of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.
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Code of Civil Procedure § 1245.L4 (repealed)

1245-4y--Whenever-in-any-proceeding-breusht -under-this-title-in
whigh-any-munieipal-eorporation-is-the-plainrtiff-it-is-coughb-te-een-
demn-to-publie-use-any-land-or-any-rennindeFy-reversicny-eacement y-oF
ether-astate-thereiny-vwhieh~land-ic-shovan-upen-ary-£filed~or-rogorded
BAp-BE-a--square’-er-ether-open-cpaee-witheub-any-further-werds
epeeifying-the-inbentions-~pf-the -ownera-theresf-Filing-sueh~map-with
reepeet-sherets-ar-the-vuses-er-purpeses-fer-which-the-game -may-have
been-abapdened-s¥-dedicatedy-and-ne-deecdy-6ffar-of-dedieation-av-othor -
tRstrument -appears-of -veeerd -tk -the-affiec-of-the-county-resarder
sheving-or-indieating-the-uses-or-purpeses-fer-whieh-the-sare-may-have
beep-abandened-sr-dedisated-and-sueh-map-has-bees-ep~Filo-or-on-reearsd
for-mere-thar~-80-yearsy-the-piointiff-nay-in-said-procecding~-ceak-a
Judgment-against-the-eounty-in-whiek-the-1and-is-1ceated-aRd-the-inkab-
ibapbe-~shereaf-and-against-the-chate~af-Catifornia-and-the-peopie
$hereofy-determining-itg-tiblio-thevetor-the-usea-er~E¥usssy-if-anys
urder-whish-it-hotdg.the-ganey-ahd-the-purpsses-4a-which-it-may-put-the
sager--Autherity-ig-herebr-granted-in-any-such-praceeding-to-sue-the
Stabe-of-Catifernia~and -tR-8RF-5ueh~proceeatns-seFviee-ofwprecesg-phatl
ba-made-dpeR-the-Attorney-Cenerat-and-the-Pireator-af-Ceperal -Sevvioes -

in-any-sush-artion-the-Atterner-Gensral-chall-represent-thae-State-gf
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Ealifernia-in-its-covereign-and-in-ite-proprietary-eapaaity-and-alse
the-peeple-of-the-State~af-Califernia-as~-the-benefieiaries-of-any
$Fust-under-vwhiek-gaid-land-igy«eF-ig-alleged-to-bey-keldr--ARy-juas-
rert-rerdered-in-sueh-progoeding-shall-be-esnelusive-upeR-the-State-of
Catifernin-skd-the-peaple~-the¥esf-and-upen-the-ssunpby-in-which-said
iamdois-loested-and-the~irbabitantc-thereofy-if-caid-county-is-Rade«a

parity-to-said-procecedingsy

Comment. Section 1245.4 was evidently intended as narrowly-drawn
special legislation desighed to aid the City of Marysville to condemn property
known as Cortez Square and to convey it to the County of Yuba for the purpose
of erecting a county courthouse. Cf. Govt. Code §§ 50530 and 50533, and

City of Marysville v. Boyd, 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960). As

such, it has outlasted any usefulness it may have had. Bee City of Marysville

v. Boyd, supra.

The right of a person authorized to condemn property for a public use

to name as defendants all persons public and private, known or unknown, is

continued in Eminent Domgsin Code Section .
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Cods of Civil Procedure § 1264.1 (repealed)

Sec. . Section 1264.1 of the Code of Civil Procedure is repealed.

12641 +--Hhewe -tho-preporby-sought-so-be -cendonned-is-a-franehias
of-timitod-duratien-so-eniiect-solis-on-any-bridge-or-higkwayy-5he
piaintiff-may-condamr-the-rigkhé-ta-saka-such-franchise-ag-ef-a-fubure
datey-vhich-data-shail-be-speeified-in-she-camplaini-and-in-the-judemens

ef-eapdennationy

Comment. Section 1264.1 and its implementing Sections 1264.2-1264.6
and 1264.8, relating to condemnation of toll franchises of limited duration
as of a future date, are not continued. These sections wers of extremely
limited application and ars presently of little or not significance, for
there appear to be no existing teoll bridge or toll road franchises. In
addition, these sections largely restated the rules of eminent domain that

would be applicable in their absence, 8See Work of the 1937 California Legis-

lature, 11 So. Cal. L. Rev. 1, 33-39 (1937).

For related provisions, see Eminent Domain Code Section 101 ("property”
defined); Streets and Highways Code Sections 30800 and 20810 (granting
franchises); Public Utilities Code Section 1403 {condemnation of utilities);
Cal. Const., Art XIT, § 9 (right of Legislature). See also former Code of
Civil Procedure Sections 1238(L4) and 1240(5) and Comments thereto ({condemna-

tion of toll bridges and roads, and of franchises).
. e
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Code of Civil Procedure § 1264.2 (repealed)

Sec. . BSectlon 126k.2 of the Code of Civil Procedure is
repesled.

12642+ --The-meagure-of -danages-in-the-eacse-of -a-proceeding
eeming-uder-seetion-126Uy1-shally-exeepi-as-provided-in-cection
1264+ 3;-be~the-value-of-she-rights-granted-under-caid-franehise
for-the-pevind-betvWeen-said-date-and-the-expirvation-of-said-fran~
ehigey-due-eongideration-being-kad-to-the-burdens-as-weli-as-the

berefisg-eonferred-by-suekh-franehises

Comment. BSee Comment to former Section 1264.1.
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Code of Civil Procedure § 1264.3 (repealed)

Sec. . Section 1264.3 of the Code of Civil Procedure is
repealed.

126443y --If-provicion-vas-made-in-the-Franchice-songht-to-be-eon-
demned -or-in-the-applicable-gtatutes-under-which-ihe-franehise-wae
granted-for-the-aequieition-of-said-$eli-bridge-or-toll~read-er-said
franehiae-by-the-eaun%y-g;an%ing-the-franehiaeuer-by—the-eeuatieeg
Jeintly-aetingy-in-vwhich-the-teil-bridge-ar-toll-rvead-is-situatey-on
the-payment-ef-the-fair-eash-vatue-of -said-totl-bridge-or-toid-roads
witheut-eonsideratien-ef-the-value-of-the-franchises-then-and-in-that
eveRty-in-any-preeeceding-broughi-for-the-takiing-of -guek-franehisey-she
eeppensation-avarded -shall-net-eieeed-the~-fair-easgh-vajue-of-sueh-+oil

bridge-er-toil-ready -exelusive-of -the-yalue-of-the-frarchisges

Comment. See (omment to former Section 126L4.1.
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Code of (Civil Procedure § 1264.Y4 (repealed)

Sec. . BSection 1264.4 of the Code of Civil Procedure is
repealed.

3264+ e -IF-a-new-trial-ia-granted-or-she- judgment-is-reversed
and-remsnded-for-a-new-t¥ial;-the-plaintiff-shall-kave-the-wight-ase
a-matter-of-course;-in-eaces-eoming-unde¥-seetion-1264,1-so-amend
the-camplaint-se-gpeeify-a-different-date-as- s vwhiech-eaid-franehise

dhnll-be-takens

Comment. See Comment to former Section 1264 .1.
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Code of Civil Procedure § 1264.5 {repealed)

Sec. . Section 1264.5 of the Code of Civil Procedure is
repealed.

2264 -5---If-the-defendani-appeal o-from-the- judgment-and-the-jude-
ment-ig-affirmed-in-a-eade-eoming-under-Ceetion-126U 1 -the-plaintiff
shell-be-entitled-to-haye-dedusted-Sron-the-prineieal-of-the-judgment
$9-be-paid-the~-neb-reeeipby-of-toils-enliceted-or-colticetible-from-she
date-for-the-baking-ap-speeified-in-the- judgmenk-£e-the-date-en-vhieh
the-jvdgment-ef-the-reviewing-esouvi-beecopes-finaly-on-shoving-that
grior-to-the-dafe-gpeeified-for-said-taking-the-plainiiff-wag-able-te
ray-she-gaid- judgment-and -affered-ia-say-the-same-te-the-defendarty -6
into-eourt-fer-hic-benefity-in-veturn-for-a-wvaiver-of-the-sppeat~--The
term-"net-reeeipsel-nenns-the-sun-obiained-by-subtracting- frem-the
tetal-ameunt-of-tells-eolleceted-n¥r-eoileetible-she-amennis-aetanlly
and-peeesagarily-expended-or-ineurred -for-the-eperation-and-mainsensnde
ef-gaid-toll-rvepd-ex-toli-bridge-during~aaid-perieds

Thie-geetion-doeg-not-apply-in-those-cages~-in-whieh-the-piainsifyd
tales~-passecpion-pending-appesi-pursuant-to-the-provisienc-ef-Beebion
3254 -or-takes-possession-under-the-provigions-of-feetion-1li-of-Arsiele

I-eof-the~Cepstitution~

Comment. See Comment to former Section 1264.1.
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Code of Civil Procedure § 1264.6 (repealed)

Sec. . Section 1264.6 of the Code of (ivil Procedure is
repealed.

lﬂéhvév--?eueeeure-%he-éeauetien-speeified-in—Seetianri26§1Sn%he
piaintiff-must-within-10-days-afier-the-vemitiitur-ic-reeeived-fron
the~reviewing- eourt-gerve-on-the-defepdant-and-file-in-the-superior
egurt-hig-metieR-4e-ged-fer-hparing-the-guesiion-ef-she-deduetion-to
be-mader--Ify-on-she-hearing-ef-said-metieny-proof-is-made-to-the
satisfaetion~of-the-eourt-of-platntiffle-abiiity-se-payy-and-offer-teo
payy-the- judgmenty-as-speeified-in-Seetion-1264+5y-the-eourt-shall
grant-the-motion-and-chall-fFin-a~time-for-the-deteyminntion-of-the
ameunt-to-be-deduetedy ~-whieh-ameuns-ckail-be-dotermined-by-the- eours
sitting-without-a-~jury-untess-piainiiff-ar-defondant-on-ar-before-the
date-~of-the-hearing-of-said-metion-$o~set-filea-with-the-eourt-a
demand-in-writing-for-a- juryy-in-which~ease-the-snid-apeunt-ahall-be

deseymi ned -by -8 - JHEY

Comment. See Comment to former Section 126k.1.

-T6-



CODE OF CIVIL PROCEDURE § 1264.8

Tentatively approved September 1971

Code of Civil Procedurs § 1264.8 (repealed)

Sec. . Section 1264.8 of the Code of Civil Procedure is
repealed.

226L+8+--In-any-eace-brought-under-seesion-2260 1y -she-plaintiff
ehall-have-the-full-period-speeified-in-seetipn-22bl-in-whick-bo-pay
the-Jjudamensy -but-ix-ecage~the-pericd-speeified~in-that~-seetion-ecxpires
prior-&o-the-date-gpeeified-in-the-judamens-for-the-tahing-of-gaid
franebisey-she-peried-shall-be-extended-to-and-ineiunding-she-day-pre-
eeding~said-gpeeified-dateq

He-abandepmernt-shali-be-inmplied-under-seetion-32b6a-unlega-the

dndgment-is-not-paid-within-the-time-heveih-apeeified.

Comment. See Comment to former Section 1264.1.



CODE OF CIVIL PROCEDURE § 1264.9

Tentatively approved September 1971

Code of Civil Procedure § 1264.9 {repealed)

See, . Section 1264.9 of the Code of Civil Procedure is
repealed.
1364+9+---In-any-action- fer-the-aecquigition-hereunder-of-a-toll-read
e¥-toil-bridge-or-the~-frapehige-for-the-eadlcetion-of-toids-thereor;-the
eouri-in-which-sueh-aetion-is-pending-shali-have-jurisdietion-to-deier-
wine-the-liability-of~the-condenning-parsy-59-aRy~eountyy-eisy-or-gther
publiec-mandatory-for-ianesy-lieenge-fees-or-franchise-paymerte-and-se
determine-ike-reversionary-rights-of -any-suek-eounsyy-eity-or-other
publie-mardatory-in-er-to-the-franehice-or-proepersy-se-soughi-te-be
aeguivedr-and-if;-and-in-the-everiy-any-oueh-1iabizity-be-go-determined
&gainst-said-eeﬂdemniﬂg-paféyj-%heﬁ—aad-ia—thﬂt-event—aarawa!d-shali-be
made-te—sueh-eeuaﬂy;-eity—é%—ethsr-publie—maaﬂataryg—puréuaat-%a-the
previgiang-ef-the-31avs
Comment. Secticn 1264.9, relating the the jurisdiction of the court to
determine the liability of a condemnor for taxes, license fees, and franchise
payments on, as well-as, reversionary interests of a city, county, or other
public mandatory in, a toll bridge or toll road, or franchise thereon, is not
continued. The section was of little or no current significance, for there
appear to be few existing private toll roads or bridges and no existing
franchlses for thelr operation. Moreover, the court has general jurisdiction
to determine matters incident to the condemnation of property (see Eminent

Domain Code Section ; see also former Code of Civil Procedure Sectlon
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1247(2) and Comment thereto), as well as specific jurisdiction to determine
liability for taxes ( see Revenue exd Texation Code Section 49B6; see slso
former Code of Civil Procedure Sections 1252.1 and 1252.2 and Comments

thereto).



GOVERNMENT CODE §§ 6950-6956

Tentatively approved September 1971:

ACQUISITION OF PROPERTY BY COUNTY OR CITY
FOR OPEN SPACE

Sec. . The heading for Chapter 12 (commencing with Section 6950)
of Division T of Title 1 of the Government Code is amended to read:
Chapter 12. Puwrebase-of-Inierests-and-Rightés-in-Reai

Property Acquisition of Property for Open Space




GOVERNMENT CODE § 6950

Tentatively approved September 1571

Government Code § 6950 {amended)

Sec. . Section 6950 of the Govermment Code is amended to read:
6950. It is the intent of the Legislature in enacting this chapter
to provide a means whereby any county or city may acquire, by purchase,

gift, grant, bequest, devise, lease , condemnation or otherwise, and

through the expenditure of public funds, the fee or any lesser interest or
right in real property in order to preserve, through limitation of their
future use, open spaces and areas for public use and enjoyment.

Comment. See Comment to Section 6953.
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Tentatively approved September 1971

Government Code § 6952 {emended)

Sec. . Section 6952 of the Covermment Code is amended to read:

6952. The Legislature hereby declares that it is necessary for sound
and proper urban and metropolitan development, and in the public interest
of the pecple of this State for any county or city 4o expend or advance
public funds for, or to accept by, purchase, gift, grant, bequest, devise,

lease , condemnation or otherwise, the fee or any lesser interest or right

in real property to acquire, maintain, improve, protect, limit the future
use of or otherwise conserve open spaces and areas within their respective
Jurisdictions.

Comment. See Comment to Section 6953.
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Tentatively approved September 1971

Government Code § 6953 (amended )
Sec. . Section 6953 of the Government Code is amended to read:
6953. igl The ILegislature further declares that the acguisition
of interests or rights in real property for the preservation of open
spaces and areas constitutes a public purpose for which public funds
may be expended or advanced y-and-thai-any .
LE) Any county or city may acquire, by purchase, gift, grant,

bequest, devise, lease , condemnation or otherwise, the fee or any

lesser interest, development right, easement, covenant or other con-
tractual right necessary to achieve the purposes of this chapter.

Notwithstanding Section 313 of the Eminent Domain Code, where property

is sought to be acquired under this section by condemnation, the resco-

lution of necessity adopted pursuant to Section 310 of the Eminent

Domain Code is not conclusive on the matters referred to in Section 302

of the Fminent Domain Code.

Lﬁl, Any county or city may also acquire the fee to any property
for the purpose of conveying or leasing sald property back to its
original owner or other person under such covenants or othex contractual
arrangements as will limit the future use of the property in accordance

with the purposes of this chapter.

Comment. Section 6953 is amended to make clear that a city or county mey
exercise the power of eminent domain to scquire property for open space use

under this chapter. The former law was unclear, but condemnation for open
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space probably was not authorized. Compare Note, Property Taxation of

Agricultural and Open Space land, 8 Harvard J. Legis. 158 text at n.l (1970)

(implying that condemnetion was suthorized) with Ops. Cal. Legis. Counsel

(Oct. 24, 1969){concluding that condemnation was not authorized). Compare

Pub. Res. Code §§ 5540, 5541 (authorizing condemnation by regional park district
for "natural areas" and “"ecologlcal and open space preserves"). Where property
is acguired by condemnaetion under this chapter, the resclution of necessity

is not conclusive on the issues of public interest and necessity. See

Eminent Domain Code § 313(a).

The power of eminent domain provided in Sectiom 6953 will facilitate
compliance with Section 65564 (requiring local open space plans to incorporate
an "action program" consisting of specific programs the city or county intends
to pursue in implementing its open space plan). See also §§ 25350.5 and
37350.5 (power of cities and counties to condemn to carry out city and county
functions). The power of eminent domain will also provide s means to compel
open space preservation where zoning fails. See § 65912 (open space zoning
may not be used to take or damage property for public use without payment of
just compensation).

For limitations on the right to acquire property under this chapter, see

Section 6955.
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Tentatively approved September 1971

Government Code § 6955 (added)

Sec. . Bection 6955 is added to the Government Code, to read:
6955. Property may be acguired under this chapter only if its
acquisition is consistent with the local open space plan adopted by the city

or county pursuant to Section 65563.

Comment. Section 6955 makes clear that cities and counties may acquire
open space or open area only if such acquisition is consistent with the local
open space plan adopted pursuant to Section 65563 {requiring every city and
county to prepare and adopt, by June 30, 1972, a local open space plan for the
comprehensive and long-range preservation amd conservation of open space land
within its jurisdiction}. Section 6955 is thus merely = specific application
of Section 65566 (requiring all acquisitions of open space land to be consistent
with the local open space plan). See also Section 65567 (prohibiting issuance
of building permits, approval of subdivision maps, or adoption of open space
zoning ordinances unless consistent with the local open space plan).

Section 6955 parallels Section 65910 (requiring cities and counties to
adopt open space zoning ordinances consistent with the 1ocal open space plan
by Jamuary 1, 1973). By providing that, when open space 1s acquired by purchase,
condermation, or otherwise, the acguisition must also be consistent with the
local open space plan, Section 6955 recognizes that acquisition of property is

an alternative to open space zoning.
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Tentatively approved September 1971

Government Code § 6956 (added)

Sec. . Section 6956 is added to the Government Code, to read:

6956. ({a) A city or county may divert property from use as open
space or open area only after it has obtained replacement property for
the property to be diverted. Any replacement property, whether sub-
stituted or received in exchange, shall be substantislly equivalent in
usefulness and location for permanent open space or open area as the .
property it replaces and must be held subject to all tﬁe provisions of
this chapter. Money received for property diverted from use as open space
or cpen area shall be used to acquire the replacement property or shall be
held in a trust fund to be used only to acguire other open space or open
area subject to the provisions of this chapter.

(b) This section applies only to property scquired under this
chapter after June 30, 197h.

{¢) This section does not apply where property or a right or
interest therein is conveyed or otherwise subjected to uses that are
compatlble with its character as open space or copen area snd that do

not significantly adversely affect such character.

Comment. Before open space or copen area may be diverted to other use,
Section 6956 requires that substantially equivalent property be acquired for
open space or open asrea. The equivalent property may be acquired, for example,
in exchange for the diverted property, by purchase with funds available for
open space acquisition, or (if the city or county uses the cpen space or open
area for its own public project) by public funds available for the project.
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It should be noted that the restriction contained in Section 695G is not
the only restriction upon disposal of open space property by cities and
counties. Section 05566 requires that scquisition, disposition, restriction,
or regulation of open space property be in accordance with the loecal open
space plan. This regulrement applies to property acguired for open space
under this chapter or under any other provision of law.

Subdivision (a). Subdivision {a) of Section 6956, which requires sub-

stitution of equivalent property, adopts the substance of the limitation found in
42 U.5.C. § 1500c {limitation on coanversion of open space to another use if
federal assistance used to acguire the open space). See also the 1970

Cumulative State Legislative Program (1969) of the Advisory CommiSsion on

Intergovernmental Relations, containing suggested state legislation ineluding

a similer limitation., For a somewhat comparable provision, see Pub. Res. Code

§ 5096.27 {property acquired by local ertity with state grant under Cameron-
Unruh Beach, Park, Recreational, and Historical Facilities Bond Act of 196k

to be used only for purpose for which state grant funds requested unless othervise
permitted by specific act of the legislature). Compare Pub. Res. Code § 5540
(authorization by voters or by act of Legislature reguired for conveyance of
property used for park purposes by regional park district).

Subdivision (b). The requirements of subdivision (a) apply only to open

space property acguired after the time cities and counties have been granted
the power of eminent domain to acguire open space. Nonetheless, the requirements
apply not only to open space acquired by eminent domain but also to such

property acquired by any cther method.
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Subdivision {c}. The requirements of subdivision (a) do not affect the

right of cities and counties to convey or lease open space property, or a

right or interest therein, under such covenants or other contractual arrangements
as will limit its future use in accordance with the provisions of this chapter.
See Section 6953. Svbdivision (c) permits improvements in the open space area
that do not significantly adversely affect its usefulness ag open space. If,
however, the lmprovement significantly adversely affects the usefulness of the

open space area as open space, subdivision (a) is applicable.
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COVERNMENT CODE ‘§ 50485.13

Tentatively approved September 1971

Govermment Code Sectlon 50485.13 (repealed)

Sec. . Section 50485,13 of the Government Code is repealed.

50485413+ --In-any-ense-in-whiekhs--{a)-it-is-desived-fo-vemovey -Lovery
ewr-gtherwise-terminate-o-nonconforming-ctruebure-or-uses-exr-£b)-ihe
approach-protection-Heeessary- eannety -beeause-of -eonetitutionat-1imita-
ticpsy-be-provided-by-aivrport-cening-regulations-under-thig-artieles-a»
fe}-it-appears-advisable-thaé-the-neeessary-approach-proteetion-be-pro-
vided-by-aequisition-ef-property-rights-rather-than-by-airpori-soning
regulationsy-the-eity-or-ecunty~within-whieh-the-property-or-noneonform-
ing-use-is-loerted-or-the-eity-o¥- county-owning-the-airperi-er-served-by
ii-may-aeguirey-by-parebasey-graptsy-or- eondemastion-in-the-mpnner-provided
by-she-law-under-whieh-a-eity-or-eounty-is-anihoriged-to-aeqguire-read
properiy-for-publie-purposesy-suek-aivr-righty-air-navigation-easementy
er-other-estate-or-interesi-in-the-preperiy-o¥r-apneonforning-strueture
o¥-uee-in-quesiien-ns-MEY-be-neeegsary-to-effeetuste-the-purpeses-ef-£his
artielev--in-the-eage-af-the-purchase-ar-grant-of-any-propersy-or-any
easenent-or-egtate-ar-interesi-therein-ar-the-aeguigition-ef-the-same-by
the-pover-of-eninent-domain-by-a-eidy-or-ecounty-making-sueh-purchace-or
exereifing-sueh-povery-there-shali-be-ineluded-in-the-damages-for- the
sakingy-injury-or-destruetion-of-properiy-the- easi-sf-the-repovai-and
releeation-of-any-strueture-or-publie-utility-vhich-is-regquired-to-be

Beved-~bo-g-new-leenbicn.
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Comment. BSectlon 50485.13 of the Government Code, granting to cities
and counties the power of eminent domain to eliminate airport hazards, is
superseded by other sections.

The power to condemn for the slimination of airport harmards is continved
in Public Utilities Code Section 21652. To the extent that entities were
limited in their exerclse of eminent domein under Section 50485.13 to situ-
ations in which zoning would have been inadvisable or unconstitutional, the
limitation is not continued. Any entity authorized to condemn for airports
may condenm to eliminate airport hazards without limitation under Public
Utilities Code Section 21652. It should be noted, however, that cities and
counties are mandated to achieve this end, to the extent legally possible, by
exercise of the pollice power, rather than by exercise of the power of eminent
domain. Section 50485.2.

The requirement that cities and countles pay the cost of relocation of
_structures when acguiring property to eliminate alrport hazards is contirmed
in Public Utilitles Code Section 21653,

The authority of cities and counties to condemn property outside their

limits for airport purposes ie retained in Govermment Code Section 50470,

[NOTE: The policy expressed in Section 50485.2 to encourage exercise
of the police power--rather than eminent domzin--is subject to Commission

review. ]



HEALTH AND SAFETY CODE § 438.4

Tentatively approved September 1971

Health and Safety Code § 438.4 {amended)

See. . BSection 438.4 of the Health and Safety Code is
amended to read:

438.4. The voluntary area health planning agency, acting upon an
application originally or reviewing a recommendation of a veluntary local
health planning agency or the consumer members of s voluntary area health
planning agency acting as an appeals body, and the Health Planning Council
shall make one of the following decisions:

(a) Approve the applicatiocn in its entirety;

(b) Deny the application in its entirety;

{c) Approve the application subject to modification by the applicant,
as recommended by the ﬁody involved,

A decision shall become final when all rights 1o appeal have been
exhausted. Approval shall termipate 12 months after the date of such
approval unless the applicant has commenced construction , or conversion to

s different license category , or am action to condemn property pursuant to

Secticp 1427, and.is diligently pursuing the sare to completiocn as

determined by the voluntary area health planning sgency; or unless the

approval is extended by the vcluntary area health planning agency for an

additional pericd of up to 12 months upon the showing of good cause for
the extension.

Comment. Section 1427 requires that health planning agency approval be
secured before condemnation for the construction of hospitsl facilities is
commenced. The amendment to Section 438.4 recognizes that condemnation may
require more than a year, and provides that approval may be extended at the end

of 12 months if condemnation has been commenced and is diligently pursued.
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§ 1427. FEminent domain power of nonprofit hospital

Sec. . Section 1427 is added to the Health and Safety Code,
to read:

1427, (a) As used in this section, "nonprofit hospital" means any
institution, place, building, or agency currently licensed under this
chapter to provide 2h-hour inpatient services for the diagnosis, care,
and treatment of various physical or mental ilinesses or ailments of
humans, in multiple departments having an organized medical or mediesl-
dental staff, and which is owned and operated by a fund, foundation, or
corporation, no part of the net earnings of which inures, or may lawfully
inure, to the benefit of any private shareholder or individusl. 'Non-
profit hospital"” does not include institutions the primary purpose of
wvhich is to provide convalescent, rehabilitative, nursing, or resident
care.

{(b) Any nonprofit hospltal may exercise the right of eminent
domain to acquire property necessary for the establishment, operation,
or expansicn of the hospital 1f both the following requirements are met:

(1) A final and favorable decision concerning the project for which
the property is sought to be condemned has been made by the voluntary
area health planning agency'approved pursuant to Section 437.7, the
consumer members of such & voluntary area health planning agency acting

as an appeals body, or the Health Planning Council.

~92-



HEALTH AND SAFETY CODE § 1h27

Tentatively approved September 1971

(2) The Director of the State Department of Public Health has
certified that (i) the acquisition of the property sought to be condemned
is necessary for the establishment, coperation, or expansion of the hospital,
(ii) the public interest and necessity require the proposed project, and
(iii} the proposed project 1s planned or located in the manner that will
be most compatible with the greatest public good and the least private
injury.

{c) The certificate of the Director of the State Department of
Public Health pursuant to subdivision (b) establishes a presumption that
the matters referred to in Section 202 of the Eminent Domgsin Code are

true. This presumption is a presumption affecting the burden of proof.

Comment. Section 1427 supersedes former Code of Civil Procedure Section
1238.3.

Subdivision {a). The term "nonprofit" has the same meaning under sub-

division (a) as under former Code of Civil Procedure Section 1238.3. However,
the definition of “"hospital” in subdivision (a) has been narrowed to ineclude
only those institutions that are licensed %o provide diversified, professicnal,
short-term services, and to exclude Institutions that provide only long-term
or specialized services. The definition 1s in keeping with the Administrative
Code definitions of "hospital” and "general hospital." See 9 Cal. Admin. Code

§ 515; 17 Cal. Admin. Code, Ch. 1, § 230.
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Subdivision (b). Subdivision (b) grants broader authority tc condemn

than was provided by Code of Civil Procedure Section 1238.3, for it permits
acquisition of property to establish & newly-organized and licensed hospital,
dispenses with the requirement that the property be "immediastely adjacent”
to exlsting holdings, and no longer requires that the hospital condemnor
be engaged in "scientific research or an educational activity." The
limitation to property immediately adjacent unduly restricted the ability
of existing hospitals to acquire one parcel in a large tract needed for
expansion. The limitstion +o hospltals engasged in scientific resesrch or
educaticn was both narrow and ineffective and is no longer necessarily
characteristic of true hospitals. And, the limitation to expansion of
eXisting hospitals was illogical in view of the egual or greater need of
new hospitals for the right of eminent dcomsin.

In place of the restrictions contained in former Section 1238.3,
Section 1k27 makes the necessity and desirability of each hospital condemma-
tion project subject to a triple review process: by local health facilities
planning authorities, by the State Director of Public Health, and by the
court in an eminent domain proceeding. The new scheme is intended to aid
expansion to meet public needs as determined by authorized agencies.

New hospital projects must be submitted for approval to local health
services planning boards (voluntary area health planning agencies or volun-
tary local health planning agencies) before they can be licensed to be

operated. The local boards are instructed to determine whether proposed
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YTentatively epproved Seplember 1971

rrojects are nececsary and ccavev' L to the community ard Lo approve those
projects conducive to comprehensive communibty .nedieal cerviecs. Decisions
of the local boards roy be appealed, either by the applicant for approval or
by members of the loesl plenning beards, the final decision in sny case
resting with the He-l1th Plenning Council. See Health & Saf. Code §§ 437.7,
k37.8, L437.9, 438, k33.1, k38.2, 438.%, 438.5. Apvroval. once granted,
expires within a jyear but may be extended if a project has been started and,
in the opinion of the local planners, is diligently pursued, or for other
good cause shown. Health & Sal. Code § 438.4. Applications for licensure
of new projects must indicate that the applicant has submittad the project
for local beoard approval and has participated in hearings to that end, and
that approval was granted or that 12 months have passed gince a deeision

on the project was reached. See Health % Saf. Code §§ 1k02.1, 1402.2. In
view of the latter provision, it is possibie to acguire a license for a new
hogpital project even though the projecti has been disapproved by local
planning authorities so lcag as the decision of the loczal authorities is at
least one year old. Paragraph (1)} of subdivision (b) requires that a project

be actually approved by local autherities befors condemnation will be

authorized, regardless of whether the project might later be licensed though
it had never been approved.
Paragraph (2) continues the requirement of former Code of Civil Procedure

Section 1238.3 that the Director of the Department of Public Health certify that
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the acquisition 1s necessary. The Department of Public Health makes and
enforces detailed regulations for construction or alterations of hospitael
buildings. Health & Saf. Code § 141l; Cal. Admin. Code §§ 265, 400-499.

See West Covina Enterprises, Inc. v. Chalmers, 49 Cal.2d 754, 322 P.2d 13

(1956). In addition, paragraph (2) requires the certificate to indicate
the public interest and necessity for the acquisition. Cf. Eminent Domein
Code § 302.

Subdivision {c). Subdivision {c¢) establishes and classifies the pre-

sumption of necessity afforded the certificate of the Director of the
Department of Public Health for the purposes of Section 302 of the Eminent

Domain Code.



HEALTH & SAFETY COIE § 4967

Tentatively approved April 1971

SEWER CONSTRUCTION

Health and Safety Code Section 4967 (added)
| Sec. . Section 4967 is added to the Health and Safety Code,
to read:

4967, The owner of property that may be benefited by the acqui-
sltion, consiruction, exiension, or operation of the works referred
to in this chapter may file with the district a request that a par-
ticular work be undertaken. The request may, but need not, include
the descriptions and estimates referred to in Section 4966, and shall
ot be denied without a public hearing.

Comment. Section 4967 is added to the Health and Safety Cods 0 expressly
authorize initiatlion of sewerage construction and extension proposals by
individual property owners. The request may be made of any city, county,
¢ity and county, or any municipal or public corporation or district which is
authorized to acguire, construet, own, or operate a sewer system. BSee Section
L951. In reviewing & property owner's request, the distriet should consider
both the necessity for the requested action, and its relative hardship on any
party whose land is soughit to be used compared with the benefit to the
requester. TFor & comparable provision relating to access road constructien,

see Streets and Highways Code Section 4120.1.
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Under prior law, private individuals under certain circumstances were

authorized tc condemn property for a sewer easement. Iinggli v. Garovotti,

45 cal.2d 20, 286 P.2d 15 (1955). Private individuals no longer have a right
to condemn property for this purpose. See the Comment to subdivision 8 of
former Code of Civil Procedure Section 1238. Instead, Section Y967 provides

a procedure whereby the property owner can initiate proceedings to have the
public entity acquire a sewer easement or any other necessary property. The
public entity is authorized to acquire the ne&essary propexrty by gift, purchase,

condemnation, or otherwise. See Sectlions 5000, 5001.



PUBLIC RESOURCES CODE § 7994
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DIVISION 6. PUBLIC LANDS
Part 3. 8Sale of Public Lands

Chapter 4. Provisions Relating to Public Lands Generally

Article G. Miseellaneous Provisions Relating to State Lands

Public Resources Code Section 7994. Limitation on condemmation of state lands

Sec. . Section 7994 is added to the Public Resources Code, to
read:

7994. Notwithstanding any other provision of law, all 16th and
36th sections, both surveyed and unsurveyed, owned by the state or the
United States, which are now or may hereafter be included withir the
exterior boundaries of a national reservation, a reserve, or lands

withdrawn fram public entry, are exempt fram taking by eminent domein.

Comment. Section 7994 continues without substantive change the limita-
tion upon condemnation of state lands stated in parsgraph 2 of former Code

of Civil Procedure Section 1240,

[NOTE: This section is approved subject to reconsiderstion upon

receipt of further information.]
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Public Utilities Code § 7526 {amended)

Sec. . BSection 7526 of the Public Utilities Code is amended
to read:

7526. Every railroad corporation has all of the following powers:

(a} To make such examination and surveys as are necessary to the
selection of the most advantageous route for the railroad. The officers,
agents, and employees of the corporation may enter upon the lands or
waters of any person, for this purpose, subject to liability for all
damages which they do thereto.

(b) To receive, hold, take, and convey, by deed or otherwise, as
a natural person, such voluntary grants and domations of real estate
and other property as are made to it to aid and encourage the construc-
tion, maintenance, and accommodation of the railrcad.

(c) To purchase, or by voluntary grante or donations to receive,
enter, take possession of, hold, and use all such real estate and other
property as 1s necessary for the construction and maintenance of such
raiiroad, and for all stations, depots, and other purposes necessary
to successfully work and conduct the business of the road.

{d) To lay out its road, not exceeding 10 rods wide, and to con-
struct and maintain it, with one or more tracks, and with such append-
ages and adjuncts as are necessary for the convenient use of the road,

{(e) To construct its roads across, alomg, or upon any stream of
water, wvatercourse, roadstead, bay, navigable stream, street, avenue,

or highway, or across eny railway, canal, ditch, or flume which the
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Tentatively approved September 1971

route of its road intersects, crosses, or runs along, in such manner
as to afford security for life and property. The corporation shall
restore the stream or watercourse, road, street, avemue, highway, rail-
road, canal, ditch, or flume thus intersected to its fommer state of
usefulness as near as may be, or so that the railroad does not uneces-
sarily impair its usefulness or injure its franchise.

(f) To cross, intersect, join, or unite its railroad with any
other railroad, either before or after construction, at any point upon
its route, and upon the grounds of the other railroed corporation, with
the necessary turnouts, sidings, and switches, and other convenlences
in furtherance of the objects of its cohnections. Every corporation
whose railroad is intersected by any new railroad shall unite with the
ovners of the new railroad in forming the intersections and connections,
and grant facilities therefor. If the two corporations cannot agree
upon the amount of compensation to be made therefor, or the points or
the manner of the crossings, intersections, and connections, such
matters shall be ascertained and determined as is provided in Title T,
Part 3 of the Code of Civil Procedure.

(g) To puwehsse acquire lands, timber, stone, gravel, or other
materials to be used in the construction and maintenznce of its road,
and all necessary appendages and adjuncts y-er-acquire-them-in-the
mAERer-provided-in-Pitle-Fy-Pavt-3-of-the-Code-of-givil-Procedurey-for

the-eoRrdempation-af-lands -
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{h) To change the line of its road, in whole or in part, when-
ever a majority of the directors so determine, as provided in Section
7531, tut the change shall not vary the general route of the road, as

contemplated in its articles of incorporation.

Comment. The authority to condemn for lands, timber, stone, gravel,
or other mterials used in the construction or maintenanqe of a railroad
is deleted from subdivision (g) of Section 7526 becmuse it duplicates and
iz more restrictive than the general power of railroad corporations to
condemn any property necessary for the construction and meintenance of its

railroad provided by Section 611,
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Public Utilities Code Section 21633. Acguisition of property {(amended)

Bec. . Section 21633 of the Public Utilities Code is amended

to read:

21633. For the purposes of this article, the department, by
purchase, gift, devise, lease, condemnation, or otherwise, may
acquire real or personal property, or amy interest therein .
inetnding-casements-in-airpori-hazards-er-iand-eutside-the-boundaries
ef-an-airperi-or-aivpert-aitey-necessary-to-peymit-pafe.and-effieient
speration-of-the-aivporis~e¥-to-permit-the-removaly-eldiminationy
sbetruetion-markings-or-sketruction-1ighting-of-airpors-hazarday-or
to-prevent-the-establiichuwent-of-airpors-Ragardsy
Comment. Section 21633 as amended continues the authority of the

Department of Aeronsutics to acqulre property for mirport purposes. The
portion of Section 21633 that formerly authorized acguisition of property

for the elimination of sirport hazards is continued in Section 21652.
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Public Utilities Code Section 2163k (repealed)

Sec. . Section 21634 of the Public Utilities Code is repealed.

2163~ --The-depariment -may-eontract-er-otherwice-providey~by
eondepnation-if-neeceanary;-for-the-renoval-or-reioeation-of-any
airport-kocard-oy-the-removal-oy-the-reloention-of-all-prevate
sbruettvesy-vatiwaysy-Righwaysy-maing;-pipesy-conduidey ~wiresy-eabiesy
pelegy-and-ail-other-faetliticg-and-cquipment-vhich-may-inkerfere-with
the-ioeatieny -expansiony-developmenty-or-inprovement-of-the-airporis-
ard-other-atr-pavigation-foeilities-or-with-the-eafe-approaeh-thereso
er-takeoff-therefrom-by-airerafi;-and-may-pay-the-eosi-of -the-removal-or
reroeationy--Whea~exereising-isg-pover-of -removat-er-reloeationy -the
deparément~ghall-pay-the-eost-of-rempval-and-velocation-of-any-private
strueturegy-rativaye;-Maipgy-pipesy-eonduitay-viresy-eablesy~potesy-axr-
any-other-stnueture-ev-cquipment - requived - t6-be-moved-£a-g-raw-loeatian,

Comment. The substance of former Section 21634 is contimued in

Section 21653.
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Public Utilities Code Section 21635 (repealed)

Sec. . Section 21635 of the Public Utilities Code is repealed.

21636«--Tn-the-capdernation-nf-proyertyy -the-depastaent-shaii
proceed-in-the-same-of-the-siate-in-the-panner-provided -by-the-gade
o -Eivid-Procedures--FPor-the-purpose-ef-making-surveye—and ~exam-
iRAEI0RE~ retabive-to~any-eondemnation-procecdingay~t-ig-2avfui-%o
enter-upen-2RY-13Ad~~-The-govwer-of-the-deparimenty ~by-condemnatieny
to-aeguire-or-reguivre-the-reloeasion-of-apy-rativayy~Righwayy ~-Ratiy
piper-eonduity-viresy-eablesy-polesy-and-ali-ether-faeilities-and
eguipment-er-ether-property-heid-for-or-devoied-to-a-pubiie-use-shaid
ke-exereised-enly-afier-the- eourt-in-vAteh~the- eondemnasion-proecedings
are-pesding-finds~that-the-taking-ar-relocasion-for-the-pubiie-use-of-the
department-is-of-greater-publiec-neecesity-than-the-pablie-use-for '
whiek-the-property-is-presenily-heid-or-ugedr--FPhe-eourt-may-fix-the
serma-and-eonditiong-for-the-enjoyments-of-a-right-of- common-usey-1in
tieu-ef-taking-or-reloeatisny-as-it-determines-will-beat-suit-she
pubiie~interest-and-Aecessify

Comment. Section 21635 is not continued. The requirement that the
Department of Aeronautics proceed in the name of the state is expressed in
Section 21631. The rules governing the conduct of eminent domain proceedings
generally are prescribed in the Eminent Domain Code. See Eminent Domain
Code Section 200. Particular provisions of former Section 21635 may be found
in the following sections:

-Entry for survey and examination . . . . . . . . . » Em. Dom. Code § 500

More necessary use requirement. . . . . . . . . . . Em. Dom. Code §§ L450-456

Right of ecmcn Use + v & + + 4 « « o « « « « « + +» Fm., Dom. Code § 470, 471
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Sec. . Article 2.6 {commencing with Section 21652) is added
to Chapter & of Part 1 of Division 9 of the Public Utilities Code,

to read:

Article 2.6. Hazard Elimination; Flight Disburbance
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§ 21652. Acquisition of property for hazard eliminaticn or flight disturbance

21652. (e} Any person authorized to exercise the power of eminent
demain for airport purposes may acquire by purchase, gift, devise, lease,
condemnation, or otherwise:

{1} Any property necessary to permit the safe and efficient opera-
tion of the airport, or to permit the removal, eliminaticn, obstruction-
marking, or obstruction-lighting of airport hazards, or to prevent the
establishment of airport hazards.

(2) Airspace or an easement in such airspace above the surface
of property where necessary to permit imposltion upon such property
of excessive noise, vibration, discomfort, inconvenience, interference
with use and enjoyment, and any consequent reduction in market value,
due to the operation of aircraft to and from the airport.

{(3) Remainder property underlying property taken pursuant to sub-
division {2), vhere permitted by Section 421 of the Eminent Domain Code.

(b) 4s used in this section, "property” includes real and personal
property and any right or interest therein, whether within, beyond,
adjacent to, or in the vicinity of, the boundaries of an airport or
airport site, and, by way of iliustration and not by way of limitation,
includes air rights, airspace, air easements, and easements in airport

hazards,

Comment, Section 21652 continues the authority of the Department of

Aeronautics {formerly found in Section 21633), of cities, of counties, and
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of airport districts (formerly found in Code Clv. Proc. §§ 1239.2 and 1239.4
and Govt. Code § 50485.13) to condemn or otherwise acquire property for the
elimination and prevention of airport hazards. See Pub. Util. Code § 21017
("airport hazard" defined). In addition, it extends this authority to
entities previously not covered by a specifie grant, e.g., San Diego Unified
Port District. See Harb. & Nav. Code App. 1, §§ %, 5, 27 (West Supp. 1967).
For a listing of statutes authorizing the power of eminent domain for airport
purposes, see Comment to former Code of Civil Procedure Section 1238, sub-
division 20.

Section 21652 also continues and expands the authority (formerly found
in Code Civ. Proc. § 1239.3) of cities, counties, airport districts, and
the San Diego Unified Port District to condemn to provide areass where
flight disturbance will resuwlt in damage that might otherwise be the subject
of actions for property damage. Section 21652 extends this authority to the
State Department of Aeronautics and to any other airport condemmors previously
not covered by specific grant,

Subdivision {a). Paragraph (1) of subdivision {a) is based on language

formerly found in Public Utilitites Code Section 21633 (authority of Depart-
ment of Aeronautics). 4s a specific authorization of condemnation for air-
port protective purposes, it duplicates the more general authority found in
Eminent Domain Code Section 304, but this duplication has been retained

because it provides useful detail.
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Paragraph (2) of subdivision (o) retaine tho substance of former Code
of Civil Proeedure Szction 1239.3 that alrspace er airsvace rights may be
taken in any area to which flight disturbaice will penztrate.

Paragreph (3) of subi:ivision (a) permits airpor: condemaors to take,
in addition to airspree interesgis, land end other prorperty for the purpose
of providing areas of Tlight disturbance where a taking nursuvent to
paragraph (2) would leave a physical or finencial remnant. The procedures
and standards appliceble to such takings are those set forth in Section L21
of the Eminent Domain Code. The right to tazke pursuant to Section 421 of
the Fmin-nt Domain Code entails the right to dispese of vroperty thus acquired
pursuant to Section 422 of the Eninent Domain Code.

Subdivision (b). Subdivision (b) makes clear that property of any tharac-

ter or degree may be condemned for airport protective or flight disturbance
purposes. A4g such, it supersedes the restrictive language of former Code of
Civil Procedure Secticns 1239.2 and 1239.3, and it duplicates the more
general definition of property found in Fminent Domain Code Section 101.

The provision formerly found in Code of Civil Procedure Section 1239.4
authorizing scquisition of land, reserving an "irrevocable free license" in
the former cwner to use and cecupy such land has not been continued since
subdivision (b) defines "property” so broadly thai a condemmor may take

land subject to such an interest where necessary.

[HOTE: Section 42l of the Eminent Domain Code, as presently drewn, speaks
in terms cof the remainder of g larger pasrecel, rather than in terms of remaining
interests in property. This draft of Publie Utilities Code Section 21652 is
predicated on the assumption that Section 421 will be reworded to accommodate

property interests.)
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§ 21653. Removal or relocation of structures for airport purposes {added)

21653. Any person asuthorized to exercise the power of eminent
domain for airport purposes may provide, by purchase, gift, devise,
lease, condemnation, or otherwisge, for the remqval or relocation of
any airport hazard or the removal or relocation of all facilities,
structures, and eguipment that msy interfere with the location, expan-
sion, development, or improvement of the airport and other air naviga-
tion facilities or with the safe approach thereto and takeoff therefrom
by aircraft. Any person acting under authority of this section shail

pay the cost of such removal or relocation.

Comment. Section 21653 continues the authority of the Department of
Aeronautics (formerly found in Section 2163k), of cities and of counties
{formerly found in Govermment Code Section 50485.13), to require the removal
or relocation of airport hazards. See Pub. Util. Code § 21017 ("airport
hazard" defined). In addition, it extends this authority to entities pre-
viously not covered by a specific grant, e.g., airport districts. See Pub.
Util. Code § 22553.

Section 21653 also continues the authority of the Department of Aero-
nautics to requlre the remcval and relocation of structures, facillties, gnd

equipment that might interfere with the location, expansion, development, or
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improvement of the airport and its facilities, and extends this authority to
other public entities. In addition, it requires payment for relocation or
removal of airport hazards generally.

While Section 21653 is phrased as a separate grant of authority to
regquire removal or relocation, such authority can be exercised in connection
with an eminent domein proceeding brought under Section 21652,

It should be noted that the removal or relocation of property held for
or devoted to a public use may be required omnly after the court in which
proceedings are pending finds that the relccation for airport purposes is
of greater public necessity than the public use for which the property was
previously held or used. See Eminent Domain Code §§ 470, 471; see Comment

to former Pub. Util. Code § 21635.
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Streets & Highways Code § 103.5 (amended)

Sec. . Section 103.5 of the Streets and Highways Code is
amended to read:

103.5. (a) The real property which the department may acquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however 1t may have been dedicated, when the commission
has determined by sueh resolution that such property is necessary for
state highway purposes.

{b} When property described in Section 454 or Section 455

of the Eminent Domgin Code is sought to be acqguired for state highway

purposes, and such property was dedicated or devoted to the uses

described in those sections, prior to the initiation of highway route

location studies, an action for declaratory relief may be brought only

by the public agency or nonprofit organization owning such property in

the superior court to determine the gquestion of which public use is the

best and most necessary public use for such property. Such action for

declaratory rellef shall be filed and served within 120 days after

written notice to the public agency or nonprofit organization owning

such property by the cormission that a proposed route or an adopted

route includea such property; provided that such written notice need

only be given to nonprofit organizations that are on file with the

Registrar of Charitable Trusts of this state. 1In such declaratory

relief acticon, the resolution of the commission shall not be conclusive

evidence of the matters set forth in Section 103. Such action for
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declaratory relief shall have preference over all other civil actions

in the matter of setting the action for hearing or trial to the end

that any such actlon shall be gquickly heard and determined. If an

action for declaratory relief is not filed and served within such 120~

day periocd, the right to bring such action is waived and the provisions

of Sections 453.5 and 454.5 of the Eminent Domain Code shall not apply.

when a declaratory relief action, with respect to such property being

sought for highway purposes, may not be brought pursuant to this sec~

tion, the provisions of Sections 453.5 and 454.5 of the Eminent Domain

Code do not apply.

Comment. Subdivision (b) of Section 103.5 continues without substantive
change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9
of the Code of Civil Procedure. These provisions set forth significant pro-
cedural limitations on the rights granted under Sectiors 454 and 455 of

the Fminent Domain Code.
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TRRIGATION DISTRICTS

Water Code § 22425 (amended)

Sec, . Section 22425 of the Water que is amended to read:

22425, A district may acquire by any means any property or
interest in property to carry ocut its purposes, including any of
the following:

(a) Property for the construction, improvement, and operation
of works in this state or in any other state or in a foreign mation.

(b) Works being constructed.

(c) Stock of domestic or forelgh corporations owning water,
water rights, canals, waterworks, franchises, concessions, or rights.

{d) Works by which land has been or may be supplied with water
for irrigation.

(e) Property not otherwise authorized herein that may be required
as 8 condition to obtaining state financilal assistance for local pro-
jects as set forth in Chapter 5 {commencing with Section 12880), of
Part 6, Division 6, of the Water Code.

{f) Public buildings and grounds,

Comment. Subdivision (f) 1s added fo Section 22425 of the Water Code
to preserve the authority of irrigation districts to condemn property for Y
public buildings and grounds for their use. This addition was necessitated
by the repeal of subdivision 3 of Section 1238 of the Code of Civil Procedure
which authorized the exercise of the power of eminent demain for "publie buildings
and grounds . . . for the use of any . . . irrigation district."” See former

Section 1238 and Comment thereto. _yqij_



