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Memorandum 71-67 

Subject: Study 36 - Supplement to Comprehensive Statute 

Attached is a supplement to the Comprehensive Statute. You should fi~ 

the attached supplement with your Comprehensive Statute so you will have it 

available for the October meeting and subsequent meetings. We will repro

duce the entire Comprehensive Statute at some future time to integrate the 

attached provisions with the other provisions of the Comprehensive Statute. 

The provisions contained in the attached supplement reflect prior 

Commission action. Technical changes have been made. Absent a discussion 

below, the approved provision appears exactly as it was approved by the 

Commission or contains minor editorial revisions or conforming revisions 

to reflect renumbering of sections. 

COMPREHENSIVE STATUTE (pink Pages) 

SecUon 113 (pages 1-2) 

This section, previously approved, has been renumbered to place the 

definition in the general definition portion of the Eminent Domain Code. 

Sections 450-456 (pages 6-17) 

These sections have been renumbered and incorporate revisions approved 

at the Ser~ember meeting. 

Sections 470-471 (pages 18-23) 

These sections have been revised to incorporate revisions made at the 

September meeting. The sections and Comments thereto should be checked. 
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Suggested Revision 

To further clarify that the provisions authorizing condemnation for a 

more necessary public use and the provisions authorizing condemnation for 

a compatible public use are alternative (nonexclusive) methods of acquiring 

property already appropriated to a public use, the staff suggests that 

Chapter 8 be reorganized as follows: 

CHAPTER 8. CONDEMNATION OF PROPERTY 

APPROPRIATED TO A PUBLIC USE 

Article 1. Condemnation of Property Appropriated to a Public Use 

§ 440. Purposes for which property appropriated to a public use may 
be condemned 

440. Except as otherwise provided by statute, property 
appropriated to a public use may be taken only for: 

(1) A more necessary public use under Article 2 (commencing 
with Section 450) of this chapter; or 

(2) A compatible public use under Article 3 (commencing wit~ 
Section 470) of this chapter. 

[Comment will indicate that Articles 2 and 3 provide alternative (non~ 
exclusive) authorizations to condemn.] 

Article 2. Condemnation for More Necessary Public Use 

[Here insert provisions of Chapter 8 (Sections 450-456)J 

Article 3. Condemnation for Compatible Public Use 

[Bere insert provisions of Chapter 9 (Sections 470~471).l 

If this suggestion is approved, necessary conforming changes will be 

made in the previously approved sections. 
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AMENDMENTS, REPEALS, AND ADDITIONS--EXISTING CODES (white mges) 

Code of Civil Procedure Section 1238 

The repeal of this section and the Comment thereto was approved at the 

September meeting, subject to revision of the Comment. Significant revisio~s 

of the Comment--made as directed by the Commission at the September meeting~

are as follows: 

(1) The discussion in the preliminary portion of the Comment dealing 

with the right and constitutionality of condemnation by private persons has 

been expanded (pages 9-10 of Comment). 

(2) The discussion of the right of publicly owned utilities to condeJDq 

private utility property has been expanded (see page 12 of Comment). 

(3) The Comment to subdivision 4 has been revised to indicate the 

holding in Los Angeles v. Koyer (see page 2l of Comment). 

(4) A statement has been added to the Comment to subdiviSion 18 to 

indicate that the 300-foot limitation on condemnation has not been continued 

(page 45 of Comment). 

Code of Civil Procedure Section 1239.4 (page 55) 

The last sentence has been added to the Comment as directed by the 

Commission at the September meeting. 

Code of Civil Procedure Section 1245.4 (mges 69-70) 

The repeal of this section was approved at the September meeting. The 

Comment is new. 

Government Code Section 6953 (pages 83-84) 

This section and the Comment thereto are revised in accordance with 

decisions made at the September meeting. 

-3-



Government Code Section 6956 (pages 86-88) 

This section is revised in accordance with decisions made at the Sept~~-

ber meeting. The section should be carefully checked. 

Health and Safety Code Section 1427 (pages 92-96) 

This section and the Comment thereto are revised in accordance with 

decisions made at the September meeting. The section and Comment should 

be carefully checked. 

Public Utilities Code Section 21652 (pages 107-109) 

This section and the Comment thereto are revised in accordance with 

the decisions made at the September meeting. The section should be carefullY 

checked. 

The staff has researched the problem whether the language relating to 

purchase, gift, devise, and the like should be deleted from this section 

and has determined that--to be safe--the language should be retained. 

otherwise, condemnation authority under Section 21652 would be unclear 

in some cases. 

Respectfully submitted, 

Nathaniel Sterling 
Legal Counsel 
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SUPPIEM&NT TO COMPREIlEI1SIVE Ef.~!ID!T lXlMAIN' STATUTE 

Note. This Sup"lcment contains provisions reflecting Commission 
aatioii'"'ii1'ter the Comprehensive Eminent Domain Statute was last revised. 
Some of the proviSiOns in this Supplement are not contained in the 
last revision of the Comprehensive Eminent Domain Statute; other pro
visions o~ this Supplement supersede provisions contained in the 
last .revision o~ the CO!1prehensive Eminent D0main statute. 

This Supplement should be cheoked in any case where a reference 
is made to the Comprehensive Eminent Domain statute. 

CONTENTS OF SUP"IEMENT 

DIVISION 2. '.~ORDS AND PHRASES DEFTI!ED 

§ 113. "ProJl")rty apnropriated to a puc lic use" 

DIVIsrrn 4. on'E RIGB'l' TO TAKE 

CHAPTER 1. cmmRAt ffiOVISIONS 

e 3~. Ri~t to acquire proJl")rty for relnted or protective purposes 

CHAPl'ER 8. tl)RE NECESSARY PL'3LIC USE 

~ 450. Property appropriated to a public use may be taken for more 
necessary public use 

!I 451. Use hy state more necessary than other uses 

i!I 452. Use by public entity more necessliry than use by other persons 

§ 45"3. Property ar>propx'ieted to a public use by cities, counties~ or· 
certain special districts 

!I 454. Preservation o~ certain property in its natural coodition; pre
sumption as to best public use 

§ 455. Park property; presumption as to best pUblio use 

§ 456. Procedure for raising and resolving more !1Gcessary tlublic use 
issue 

CHAP'1'ER 9. C:'·NDEMNATION FOR COMPATIBlE PmlLIC USE 

! 470. Property appropria.ted to a public use may be taken for 
compatible publio use 

§ 471. Procedure ~or raising and resolving oompatible publio use issue 
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Alm.'DI~Em'S. ?.EPF:AIS. ADDITIONS--EXISTING COlES (White Pages) 

Q.2 of ~ Procedure 

~ 12)8 (repealed) 

II 12)8.4 (repealed) 

~ 1233.5 (repealed) 

~ 12)8.6 (re~aled) 

~ 1239.2 (repealed) 

!l 1239.3 (repealed) 

§ 1239.4 (repealed) 

§ 1240 (repealed) 

§ 1241 (repealed) 

!l 1241.7 (repealed) 

II 1241.9 (repealed) 

II 1245.4 (repealed) 

~ 1264.1 (rep"aled). 

!l 1264.2 (repealed) 

~ 1264.) (repealed) 

~ 1264.4 (re!J€aled) 

§ 1264'> (repealed) 

§ 1264.6 (re~elled) 

~ 1264.8 (repealed; 

l1 1264.9' (repealed) 

Goverr..rent Code 

~ 6950 (amended) 

e 6952 (amended) 

~ 6953 (amended) 

§ 6955 (added) 
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GoverlllOOnt Code (continued) 

§ 6956 (added) 

~ 50485.13 (repealed) 

Health and Safety Code 

~ 4.39.4 (alOOndec) 

~ 1427 (added) 

~ 471)7 (added) 

Pu~lic :Hesources Code 

8 7994 (added) 

pbblic utilities Code 

~ 7526 (amended) 

8 216.33 (amended) 

~ 21634 (repealed) 

Ii 21635 (reoea1ed) 

!I 21652 (added) 

~ 21653 (added) 

Streets and EighwayS Coda 

S 103.5 (ame.ded) 

Water Code 

~ 22425 (amended) 
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COMPREHENSIVE STATUrE § 113 

Tentatively approved July 1970 
Renumbered October 1971 

§ 113. "Property appropriated to a public use" 

113. "Property appropriated to a public use" means property 

either already. in use for a public purpose or' set aside for a 

specific public ·purpose with the intention of using it for such 

purpose. within a reasonable time. 

COIDIIlent. Section 113 defines "property appropriated to a public use" 

in accordance with prior California decisions. See East B!Y Mun. Util. 

Dist. v. Lcdi, 120 Cal. App. 740, 750-758, 8 P.2d 532, (1932). The 

general concept of "public use" is discussed in connection with Section 

300. See Section 300 and Comment thereto. It should be noted that appro-

priation to a public use does not require actual physical use, but may be 

satisfied by formal dedication or facts indicating a reasonable prospect 

of use within a reasonable time. See~, Woodland School Dist. v. Wood-

land Cemetery Ass'n, 174 Cal. App.2d 243, 344 P.2d 326 (1959)(property 

formally dedicated but not yet used by corporation for cemetery purposes); 

City of Los Angeles v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 

(1916)(property assembled by electric ra11~ for planned subway). 
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COMPREHENSIVE STATUTE § 113 

Tentatively approved July 1970 
Renumbered October 1971 .'-

Moreover, property may be appropriated to a public use even though it is 

owned by a private individual or corporation. ~,Woodland School Dist. 

v. Woodland Cemetery Ass 'n, supra; City of Los Angeles v. Los Angeles Pac. 

Co.,~. Conversely, property may be owned by a public entity but not 

be so appropriated, and, hence, be su~ject to condemnation without a show-

tog that it will be appropriated to a "more necessary" use. Deseret Water, 

Oil & Irr. Co. v. State, 167 Cal. 147, 138 P. 981 (1914), rev'd on other 

grounds, 243 U.S. 415, ~ 176 Cal. 745, 171 P. 287 (1917). 
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The Right to Take 

COMPREHENSIVE STATUTE § 304 

Tentatively approved July 1971 
Revised September 1971 

§ 304. Right to acquire 'Property for related or protective purposes 

304. (a) Except to the extent limited by statute, any person 

authorized to acquire property for a particular purpose by eminent 

domain may exercise the power of eminent domain to acquire 

property necessary to carry out and rmke effective the principal purpose 

involved, including but not limited to property to be used for 

the protection or preservation of the attractiveness, safety; and 

usefulness Of the public work or improvement. 

(b) Subject to any applicable procedures governing the disposition 

of property, a person that has acquired property under subdivision (a) 

!!By sell, lease, exchange, or otherwise dispose of such property or an 

interest therein subject to such reservations or restrictions as are 

necessary to protect or preserve the attractiveness, safety, and use-

fulness of the public work or improvement. 

Comment. Subdivision (a) of Section 304 codifies the rule that, absent 

any express limitation imposed by the Legislature, the power to condemn 

property for a particular purpose includes the power to condemn 

property necessary to carry out and make effective the principal purpose involved. 

See City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. 734 (1963). 

See also University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934). 

Cf. Flood Control & water Conservation Dist. v. Hughes, 201 Cal. App.2d 1'71, 

20 Cal. Rptr. 252 (1962). 
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COMPREHENSIVE STAWTE § 304 

Tentatively approved July 1971 
Revised September 1971 

Section 304 permits a condemnor to protect the attractiveness, safety, 

or usefulness of a public work or improvement from deleterious conditions 

or uses by condemning a fee or any lesser interest necessary for protective 

purposes. See Section 101 (defining "property" to include the fee or any 

lesser right or interest). A taking for this purpose is a "public use." .!:.K:., 

People v. Lagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963); Flood Control 

& Water Conservation Dist. v. HUghes, supra. See also United States v. Bowman, 

367 F.2d 768, 770 (1966). See Capron, Excess Condemnation in California--A 

Further Expansion of the Right to Take, 20 Hl.stings L.J. 571, 589-591 (1969). 

Section 304 is an extremely flexible grant of condemnation authority. 

,fuere it is necessary to protect a public work or improvement from detrimental 

uses in adjoining property, the condemnor has the option either (1) to acquire 

an easement-like interest in the adjoining property which will preclude the 

detrimental use or (2) to acquire the fee or some other interest and then 

lease, sell, exchange, or otherwise dispose of it to some other public entity 

or a private person subject to carefully specified permitted uses. 

If a condemnor has the power of eminent domain to condemn property for a 

particular improvement, Section 304 is sufficient authority to condemn such 

additionsl property as is necessary to preserve or protect the attractiveness, 

safety, and usefulness of the improvement. No additionsl statutory authority 

is required, and some of the former specific grants of protective condemnation 

authority have been repealed as unnecessary. E.g., former Code of Civil 

Procedure Section 1238(18) (trees along highways). Nevertheless, not all such 
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COMPREHENSIVE STATUTE § 304 

Tentatively approved July 1971 
Revised September 1971 

specific authorizations have been repealed. E.g., Streets and Highways Code 

Section l04(f)(trees along highways), (g)(highway drainage), (h)(maintenance of 

unobstructed view along highway). Except to the extent that these specific 

authorizations contain restrictions on protective condemnation for particular 

types of projects (see Govt. Code §§ 7000-7001), they do not limit the general 

protective condemnation authority granted by Section 304. 

In the case of a public entity, the resolution of necessity is conclusive 

on the necessity of taking the property or interest therein for protective 

purposes. See Section However, the resolution does not preclude 

the condemnee from raising the question whether the condemnor actually intends 

to use the property for protective purposes. If the property is claimed to be 

needed for protective purposes but not actually going to be used for that 

purpose, the taking can be defeated on that ground. See Section and 

COmment thereto. See People v. Lagiss, 223 Cal. App.2d 23, 33-44, 35 Cal. Rptr. 

554, (1963) • 

Section 304 is derived from and supersedes former Government Code Sections 

190-196, Streets and Highways Code Section 104.3, and Water Code Section 256. 
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Division 4 - The Right to Take 

' .. 

COMPREHENSIVE STATUTE § 450 

Tentatively approved July 1970 
Renumbered October 1971 

CHAPTER 8. MORE NECESSARY PUBLIC USE 

§ 450. Property appropriated to a public use may be taken for more necessary 
use 

450. Except as provided in Section 470, property appropriated to 

a public use may be taken by eminent domain only for a more necessary 

public use. 

Comment. Section 450 retains the general rule formerly found in Code 

of Civil Procedure Section 1240(3) and repeated elsewhere. This rule prevails 

over the general authority granted elsewhere to a number of condemnors to 

condemn property "whether the property is already devoted to the same use or 

otherwise." See, e.g., Harb. & Nav. Code § 6296. The rule is given much 

greater specificity in the succeeding sections in this chapter as well as 

numerous provisions in other codes. See, ~ Health & Saf. Code § 8560 (no 

railroad, street, or utility line may be laid across dedicated cemetery with-

out consent of cemetery' authority). For the definition of "property appro-

priated to a public use," see Section 113. 

The introductory clause of Section 450 recognizes that takings of property 

appropriated to a public use for a use that will be compatible with the existing 

use are permissible notwithstanding that the taking is not for a "more 
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COMPREHENSIVE STATUTE § 450 

Tentatively approved July 1970 
Renumbered October 1971 

necessary public use." The authority granted by Sections 450 and 470 is 

independent; the fact that two uses might be compatible under Section 470 

does not preclude acquisition under the "more necessary" authority of Sec-

tion 450. See Section 470 and Comment thereto. 
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COMPREHENSIVE STATUTE § 451 

Tentctively approved July 1970 
RC21wc:b3red October 1971 

§ 451. Use by stute ll!ore nece ssary than other u~e s 

4:1. Except as otherwise provided by statute: 

(a) Hhere property has been appropriated to a public use by 

any person other th~.n the state, the use thereof by the state for 

the same use or any other public use is a more necessary use than 

the use to which such property hes already been appropriated. 

(b) Where property has been appropriated to a public use by 

the state, the use thereof by the state is a more necessary use 

than any use to which such property might be put by any other 

person. 

Comment. Section 451 broadens somewhat the general rule stated under 

former Code of Civil Procedure Section 1240 and GoverOll!ent Code Section 

15856 (Property Acquisition law). Section 1240 formerly provided a state 

priority over private uJOership and Section l5856 provides an absolute 

priority for all acquisitions under that statute. Section 451 embraces 

state acquisitions under other authority, most notably by the Department 

of Water Resources and the Department of Public Works. The exception 

clause recognizes that specific exemptions or qualifications may be stated 

elsewhere. ~IS..:.' Code Civ. Proc. § 1241.7 (park use presumed "more neces-

sary" than high,ro.y use under special declaratory r",lief procedure); Health 

& Saf. Code § 8560 (no street may be laid across existing cemetery without 

consent of cemetery authority or plot owners); Sts. & Hwys. Code §§ 103.5, 

210.1 (Department of Public Works may condemn parks but shall avoid doing 

so wherever possible). 
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COMPREHENSIVE STATUTE § 452 

Tentatively approved July 1970 
Renumbered October 1971 

§ 452. Use by public entity more necessary than use by other persons 

452. Except as otherwise provided by statute: 

(a) Where property has been appropriated to a public use by 

any person other than a public entity, the use thereof by a public 

entity for the same use or any other public use is a more necessary 

use than the use to which such property has already been appropri-

ated. 

(b) Where property has been appropriated to a public use by a 

public entity, the use thereof by the public entity is a more neces-

sary use than any use to which such property might be put by any 

person other than a public entity. 

Comment. Section 452 is similar in substance to former Code of Civil 

Procedure Section 1240(3), except that Section 452 embraces all public 

entities. Thus, for example, Section 452 includes school districts which 

formerly were not included. 

The preference under Section 452 is not merely one of public owner-

ship over private ownership for the same use but includes any use. Thus, 

for example, a public entity may condemn the easement of a privately owned 

public utility not merely to perpetuate the utility use in public owner-

ship but also to provide some separate and distinct use. The introductory 

clause recognizes that specific exceptions may be legislatively declared 
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COMPREHENSIVE STATUTE § 452 

Tentatively approved July 1970 
Renumbered October 1971 

elsewhere. Cf. Govt. Code §§ 26301, 37353 (county and city, respectively, 

may not provide public course by condemning existing privately owned golf 

course). Perhaps the most notable of these exceptions are contained in 

Section 453. Under the latter section, property appropriated by any per-

son to the use of certain public entities is protected from subsequent 

appropriation by certain other public entities. See Section 453 and Com

ment thereto. See also Mono Power Co. v. City of Los Angeles, 284 Fed. 

784 (9th Cir. 1922)(city precluded by former Code of Civil Procedure Sections 

1240(3) and 1241(3)--now Section 453--from condemning property appropriated 

to use of other governmental entities by private corporation). 
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COMPREHENSIVE STATUTE § 453 

Tentatively approved Sept. 1970 
Renumbered October 1971 

§ 453. Property appropriated to a public use by cities, counties, or 
certain special districts 

453. Notwithstanding Sections 451 and 452, property appropriated 

to the public use of any city, county, nrunicipal >later district, irri-

gation district, transit district, rapid transit district, public 

utility district, or l{8ter district may not be taken by eminent domain 

by any other city, county, municipal water district, irrigation dis-

trict, transit district, rapid transit district, public utility district, 

or water district while such property is so appropriated to such use. 

Comment. Section 453 codifies prior law under former Sections 1240(3) 

and 1241(3) of the Code of Civil Procedure. Section 453,like its predeces-

sors, protects property appropriated to a public use by or to the use of one 

of a group of public entities from condemnation by any other entity in the 

group. The list of entities in Section 453 conforms to that contained in 

former Section 1241(3). Former Section 1241(3) listed a greater number of 

entities than former Section 1240(3); however, the discrepancy appears to 

have been unintentional, and the sections were apparently regarded as inter-

changeable. See City of Beaumont v. Beaumont Irr. Dist., 63 Ca1.2d 291, 

46 Cal. Rptr. 465, 405 P.2d '577 (1965); County of Marin v. Superior Court, 

53 Ca1.2d 633, 2 Cal. Rptr. 758, 349 P.2d 526 (1960). The term "apprcpri-

ated to a public use" is defined by Section 113' See Section 113 and Com

ment thereto. Former Sections 1240(3) and 1241(3) prohibited takings 
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COMPREHENSIVE STATUTE § 453 

Tentatively approved Sept. 1970 
Renumbered October 1971 

"while such property is so appropriated and used for the public purposes 

for which it has been appropriated." (Emphasis added.) This language 

implied that the property must not only be appropriated, but also actually 

used for a public purpose. HOwever, the cases did not so construe the 

section. See East Bay Mull. Util. Dist. v. Lodi, 120 Cal. App. 740, 750, 

8 P.2d 532, (1932)(" 'used' does not mean actual physical use ••• 

but ••. property reasonably necessary for use" which will be used within 

a reasonable time). The term "used" has accordingly been eliminated from 

Section 453 to conform with the actual construction. Similarly, both sec-

tions referred to takings of "private" property appropriated to the use 

of the respective entities. It was clear, however, that the sections were 

not limited to private property devoted to public use but inCluded property 

owned by public entities as well as by private individuals or corporations. 

See City of Beaumont v. Beaumont Irr. Dist., supra (city TNly not condemn 

property appropriated to use by irrigation district); County of Marin v. 

Superior Court, supra (county road may not be condemned by municipal water 

district); M:lno Power Co. v. City of Los Angeles, 284 Fed. 784 (9th Cir. 

1922)(city may not condemn property appropriated to use of other govern-

mental entities by private corporation). The modifying word "private" has, 

therefore, been deleted as meaningless. 
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COMPREHENSIVE STATUTE § 453 

Tentatively approved September 1970 
Renumbered October 1971 

Section 453, like its predecessors, protects property appropriated 

to a public use by the specific condemnees listed from only the condem-

nors listed. Thus, for example, a city may not take from a rapid transit 

district, but a school district which is not listed may both take from 

those listed and "" its prop"erty may be taken by those listed without 

re~rd to these provisions (although the general rule stated in Section 

450 would still apply). 

Note: The Commission solicits comments on whether the provisions of 

existing law reflected in Section 453 are presently causing difficulty, 

whether Section 453 is needed, and whether it should be retained, repealed, 

or modified. 
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§ 454. 

COMPREHENSIVE STATUTE § 454 

Tentatively approved September 1971 
Renumbered October 1971 

Preservation of certain property in its natural condition; pre-
sumption as to best public use 

454. Except as provided in Section 103.5 of the Streets and 

Highways Code, not"ithstanding any other provision of la", the fact 

that property is owned by a nonprofit organization contributions to 

"hich are deductible for state and federal income tax purposes under 

the la"s of this state and of the United States and having the primary 

purpose of preserving areas in their natural condition, and that such 

property is open to the public subject to reasonable restrictions and 

is appropriate, and used exclusively for the preservation of native 

plants, or native animals, including but not limited to, malllJlfl.ls, 

birds, and marine life, or biotic communities, or geolOgical or geograph-

ical formations of scientific or educational interest; and further that 

such property is irrevocably dedicated to such uses so that upon 

liquidation, dissolution, or abandonment of or by the ol'Oer, such 

property will be distributed only to a fund, foundation, or corporation 

whose property is likewise irrevocably dedicated to such uses, or to 

a governmental agency holding land for such uses, establishes a rebut-

table presumption of its having been appropriated for the best and most 

necessary public use. The presumption established by this section is 

a presumption affecting the burden of proof. 

Comment. Section 454. continues without substantive change the pro-

visions of subdivision (a) of former Section 1241.9 of the COde of Civil Pro-

cedure. For special procedural limitations where the property described is 

sought to be taken for state highway purposes, see Section 103.5 of the 

Streets and Highways Code. 
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COMPREHENSIVE STATUTE § 455 

Tentatively approved September 1971 
Renumbered October 1971 

§ 455. Park property; presumption as to best public use 

455. Except as provided in Section 103.5 of the streets and 

Highways Code, notwithstanding any other provision of law, the fact 

that property is appropriated for public use as a state, regional, 

county, or city park or recreation area, or historic site included 

in the National Register of Historic Places or state-registered land-

marks, or state wildlife or waterfowl nanagement area, or state 

ecological preserve, establishes a rebuttable presumption of its 

having been appropriated for the best and most necessary public use. 

The presumption established by this section is a presumption affect. 

ing the burden of proof. 

Comment. Section 455 contillUes without substantive change the pro-

visions of subdivision (a) of former Section 1241.7 of the Code of Civil 

Procedure. The term "wildlife or waterfowl nanagement area" refers to an 

area a s provided for in Article 2 (commencing with Section 1525) of Chapter 

5 of Division 2 of the Fish and Game Code. The term "ecological preserve" 

refers to an area as provided for in Article 4 (commencing with Section 

1580) of that same chapter of the Fish and Game Code. For special procedural 

limitations where the property described is sought to be taken for state 

highway purposes, see Section 103.5 of the Streets and Highways Code. 
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COMPREHENSIVE STATUTE § 456 

Tentatively. approved Sept. 1970 
Renumbered October 1971 

§ 456. Procedure for raising and resolving more necessary public use issue 

456. If' property already appropriated to a public use is sought 

to be condemned and the condemnee desires to contest the taking as not 

being for a more necessary public use, he shall raise the issue in 

the manner provided by Section 24ol. Upon the hearing of such issue, 

the condemnee has the burden of proving that the property is already 

appropriated to a public usej and if it is established by proof or 

otherwise that the property sought to be condemned is already appropri-

ated to a public use, the condemnor has the burden of proving that its 

use is a more necessary public use than that to which the property has 

already been appropria ted. 

comment. Section 456 makes clear certain procedural aspects of rais-

ing and resolving the issues involved in a taking for a "more necessary" 

public use. 

Section 456 requires a condemnee desiring to contest the taking on the 

ground that the proposed use is not a more necessary public use than that 

to which the property is already appropriated to raise this defense py pre-

liminary objection. See Section 2401 and Comment thereto. If the taking 

is contested, the court must first determine whether the property is in fact 

already appropriated to a public use and the condemnee bears the burden of 

proof on this issue. See City of Los Angeles v. Los Angeles Pac. Co., 31 
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COMPREHENSIVE STATUTE § 456 

Tentatively approved Sept. 1970 
Renumbered October 1971 

Cal. App. 100, 159 P. 992 (1916). w~ere this fact is proved or otherwise 

established, the condemnor must then prove that its use is a more neces-

sary public use than the existing use. 

Prior 1a\{ apparently required a condemnor seeking to condemn property 

already appropriated to a public use to allege facts showing that its pro-

posed use was a more necessary publiC use than that to which 

the property was already appropriated. See Woodland School Dist. v. Wood-

land Cemetery Ass'n, 114 Cal. App.2d 243, 344 p.2d 326 (1959). Section 

456 eliminates this pleading requirement but continues the rule that the 

condemnor has the burden of proving that the proposed use is a more neces-

sary public use. 
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Division 4 - The Right to Take 

COMPREHENSIVE STATUTE § 470 

Tentatively approved September 1971 
Revised October 1971 

CRAFTER 9. CONDEMNATION FOR COMPATIBLE PUBLIC USE 

§ 470. Property appropriated to a public use may be taken for compatible 
public use 

470. Notwithstanding Chapter 8 (commencing with Section 450), the 

authority to acquire property by eminent domain includes authority to 

exercise the power of eminent domain to acquire property appropriated 

to a public use if the proposed use would not unreasonably interfere 

with or impair the continuance-of the existing use or such future use 

as may reasonably be anticipated for the purpose for which the property 

is already appropriated. The complaint in a proceeding to acquire 

property under authority of this section, and the resolution of 

necessity if such a resolution is require~ shall refer specifically 

to this section. 

Comment. Section 470 makes clear that the authority to condemn property 

includes the general authority to condemn for compatible joint use property 

already devoted to a public use. See Section 113 ("property appropriated 

to a public use" defined). Section 470, unlike the "more necessary" use 

provisions of Chapter 8, does not contemplate displacement of the existing 

use by the second use, but rather authorizes common enjoyment of the property 

where the second use does not unreasonably interfere with the existing use. 
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Under prior law, the compatible use principle was stated partly in con-

nection with provisions dealing with the more necessary use issue. See former 

Code Civ. Froc. § 1240(3). See also former Code Civ. Froc. § 1240(4), (6). 

The principle was not, however, a more necessary public use principle and 

did not involve that issue. 

The authority granted by Section 470 is independent of the authority 

contained in Chapter 8 and is not limited in any way by the rules set forth 

therein. Likewise, condemnation of property appropriated to a public use 

may be accomplished under Chapter 8 even where Section 470 would otherwise 

be applicable. In effect, Section 470 is not a defense to a taking under 

Chapter 8 just as Chapter 8 is not a defense to a taking under Section 470. 

To help make these distinctions clear, Section 470 has been set forth in a 

separate chapter. 

The requirement that the proposed use be compatible with the existing 

use continues prior law that permitted condemnation for consistent uses. 

See former Code Civ. Froc. § 1240(3), (4), (6). The term "consistent" 

was necessarily imprecise because of the variety of circumstances it 

embraced. See,~, City of San Diego v. Cuyamaca Water Co., 209 Cal. 152, 

287 P. 496 (1930), cert. denied 282 U.S. 863 (19 )(abundant water for use of 

both parties)(alternate holding); Reclamation Dist. No. 551 v. Superior 

Court, 151 Cal. 263, 90 P. 545 (1907)(railroad right of way sought on top 

of reclamation district levee); City of Pasadena v. Stimson t 91 Cal. 238, 255, 
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27 P. 604, (1891)(sewer line in highway right of way); City of Los Angeles 

v. Los Angeles Pac. Co., 31 Cal. App. 100, 159 P. 992 (railway company's 

electric transmission lines and subway on property taken for city park). 

Section 470 continues the basic principle of consistency by requiring 

that the proposed use not unreasonably interfere with or impair the con-

tinuance of the existing use or such future use as may reasonably be 

anticipated for the purpose for which the property is already appropriated. 

See San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. 

App.2d 514, 75 Cal. Rptr. 24 (1969). Any interference or detriment must be 

immaterial or trivial. See Reclamation Dist. No. 551 v. Superior Court, 

sgpra. See generally 1 P. Nichols, Eminent Domain § 2.2[8], at 235-

238 (3d ed. 1964). Section 470 does not grant authority to displace or 

interfere substantially with a prior use. The power to displace a condemnee 

is dealt with in Chapter 8 (commencing with Section 450). 

Section 470 authorizes any condemnor able to satisfy the requirement 

that its proposed use will be compatible with the preexisting one to condemn 

the property of any person. Under former law, this point was not clear. See 

San Bernardino County Flood Control Dist. v. Superior Court, 269 Cal. App.2d 

514, 523-524, n.lO, 75 Cal. Rptr. 24, (1969). Subdivision (3) of 

former Code of Civil Procedure Section 1240 referred onlY to property 

"appropriated to a public use or purpose, by any person, firm or private 

corporation,"thereby 1mplYing that property appropriated to a public use 

-20-



COMPREHENSIVE STATUTE § 470 

Tentatively approved September 1971 
Revised October 1971 

by a public entity could not be subjected to imposition of a consistent use. 

Subdivision (4) was limited to irrigation districts. However, subdivision (6) 

of that section authorized the imposition of "rights-of-wa;y" with no such 

limitation. In view of the very limited nature of the authority granted and 

the desirability of encouraging common use, Section 470 adopts the latter 

approach and is applicable to all condemnors and all condemnees. 

It should be noted that Section 470 has no effect on the respective 

rights of the owner of the underlying fee and any easement holders to compen

sation for the additional burdens imposed by a condemnor exercising the 

authority granted by this section. Such a situation may call for interven-

tion by the owners or a separate inverse action. Cf. Section (inter-

vention) and People v. Schultz Co., 123 Cal. App.2d 925, 268 P.2d 117 (1954) 

(possibility of subsequent action). 

Section 470 requires the plaintiff to refer specifically to this section 

in its complaint where it seeks to exercise the authority granted here. If 

the plaintiff is a public entity, it must refer to this section in its 

resolution of necessity also. 

In certain Situations, a plaintiff may be uncertain of its authority to 

condemn under Chapter 8 and may, therefore, proceed under both that chapter 

and Section 470. Such inconsistent allegations are proper. See Section 

and Comment thereto. 
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§ 471. Procedure for raising and resolving cOmpatible public use issue 

471. (~) If the condemnee desires to contest the t~~ing as not 

being authorized under this section, he shall raise the issue in the 

maimer provided by Section 2401. Upon the hearing of such issue, the 

condemnee has the burden of proving that his property is already 

appropriated to a public use; and if it is established by proof or 

otherwise that the property is already appropriated to a public use, 

the condemnor has the burden of proving that its proposed use will 

comply with Section 470. 

(b) If in a hearing pursuant to this section the court determines 

that the plaintiff is authorized to condemn the property under Section 

470, the court shall fix the terms and conditions upon which the property 

may be taken. and the manner and extent of its use by each of the 

parties. 

Comment. Section 471 requires a condemnee desiring to contest the taking 

on the ground that the proposed use will be incompatible with the public use 

to which he has already appropriated the property to raise this defense by 

objection to the right to take. See Section 2401. If the taking is con-

tested, the court must first determine whether the property is in fact 

already appropriated to a public use, and the defendant bears the burden of 

proof on this issue. Cf. City of Los Angeles v. Los Angeles Pac. Co., 
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31 Cal. App. 100, 159 P. 992 (1916). Where this fact is established, the 

plaintiff must then show that its use will be consistent with the preexisting 

one. 

Subdivision (b) provides that, if the court determines that the condemnor 

has the right to acquire property for a compatible use, the court may regulate 

the manner in ~Thich the proposed and prior uses will be enJoyed. This con-

tinues the substance of portions of former Code of Civil Procedure Sections 

1240(3), 1247(1), 1247a. In this regard, it should be noted that, while 

the condemnee may be required to make accommodations for the proposed use, 

paid for by the condemnor, the authority granted by Section 470 does not 

permit displacement of or substantial interference with either the existing 

use or reasonably foreseeable extensions of such use. 

[NDrE: This proviSion does not deal with the relationship of the 

Public Utilities Commission to the determination of compatible use issues. 

The Commission has yet to consider this area.] 
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Code of Civil Procedure § 1238 (re;peaJ,ed) 

Sec. Section 1238 of the Code of Civil pzlpcedure is repealed. 

~3i~--8~edeet-te-tke-~r9¥~s~8ft&-et-t8!&-tit~~-Pigk~et-ealBeBt 
. , 

.eaa~-aay-ee-exere~sei-~-BeBalt-et-t8e-tellewiRg-~el!s-~ses~ 

~Bst~t~t!eB1-e?-aey-!BSt!t~t!eB-w!tBiA-tka-8ts~-et-Ba~&rB!a-wkisk-!. 

exempt-t~tsKBt~eB-~eF-tke-,?6V!8!8BS-et-8eet!8B-la,-.t-APt!ale-XIil. 

tke-~se-et-sey-e~tY1-!Bee?p6~~-e!tY1-e?-e!ty-aB8-e8tiBtY1-village-e? ... 
t8WB-QF-~S!pa~-wa~F-.!8t?!et,-e?-tBe-!BBae!tsBts-tBe~ef,-eF-sey 

pepeny,.-e?-"'-~-h~-pepe!'-eeve1ep!lell'li-aIlli-eeBbel:-~ .. l' 
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fep-R!8iRiBg-aay-eetiR~yy-iReeFPe~~eR-eityy-ep-eity-aB8-eeYRty,-village 

ep-~evRt-~isiRg-tse-Bask8-ef-st~eams;-pameviBg-ees~~e~ieRs-tsepef~6mT 

aRi-wiReRiRg-aRi-aee~RiRg-eP-8~P8igateRiRg-~sei~-eBaRR81sy-~RS1-BigR

W&ysy-ee~leva~sy-s~reeta-aRi-alleys1-faelie-meepiRg-~ees-fep-vatep

e~ftt-faelie-~pk8;-iBel~aiRg-~~k8-aRR-etRep-~laeea-eevepeR-ey-watepy 

aRi-all-etRep-faelie-Hses-feF-tse-eeBefit-ef-aay-eStiRtY1-iBee~!8teR 

eitY7-ep-ei~y-aB8-e6tiRtyy-village-ep-tevRy-e~-tse-iRRaeitaRt8-tRepeef, 

wB!eB-may-ee-a~tRe~i8ea-ey-tse-!egi8la~pe7-BHt-tBe-meRe-ef-a~tiSBiBg 

aRi-eelleetiRg-tBe-ee8ts-ef-~es-~emeRt8-8Sall-ee-~eB-as-may-ee 

,P8ViReR-iR-tRe-stat~te8-ey-wRiea-tBe-same-msy-ee-autRepi8eR. 

4.--WSapves,-Reeks,-~e?8y-wepea8H8ea,-es~te81-eeem81-feFFie8, 

eFiRges1-tell-~R81-e~as1-~lask-aRi-t~ike-~eaR8t-~tRs-aRi-~Rs

eitRe~-eB-tSe-sHPfQeey-eleV8teR;-e~-Reppe8seR1-fep-tBe-use-ef-eieyele8y 

tpieyeles,-metepeyeles-aea-etSep-seFseless-veSieles,-stBamy-eleetFiey 

aea-kepae-Fail~RS,-eaBSlsy-Ri~eRe81-Ramsy-~~iRgsl-fl~s;-a~~eR~ets 

aea-,i~s-fep-ippigatieB;-~elie-tpaBs~ptatieR;-aH~yiRg-miBes-aea 

faPmiag-aeigaeepsseRa-wits-watepy-aea-RFaiaiRg-aRi-peelaimiRg-laeaSy 

aRR-fep-fleatiBg-legs-aRi-l~e~-eB-8treams-R8t-R8vigaeley-aRi-watep, 

wate~-~igBt81-eaBSlsy-aiteBeSl-Qamsl-~eaiRga,-fl~ay-a~UeRHeta-aRi 

~iJe8-fe~-iFPigatieB-ef-laRRs-fHFBiaseR-witB-wate~-ey-eeFPepatieBs-8H~

iRg-wa~e~-te-tse-laaR8-ef-tse-8tsekselReFs-tsePeef-eBlyy-aRR-laRis-wits 

all-wells-asR-wateF-tsereia-serlseest-te-tse-lasea-ef-say-mHsiei,ality 

ep-ef-aay-ee~Fa~isRy-eF-~eps6B-sH~,lyiBg-wate~-tRe-tSe-faelie-ep-te 

say-aeigBBePkeeR-ep-e8B&HRity-f9P-eBmestie-use-sp-ippigatisa. 

-2-



r
l '_. 

CODE OF CIVIL PROCEOORE § 1238 

Tentatively approved September 1911 

settlemeBt-eeBsistiag-ef-Bet-less-tRaB-1Q-fae!lies,-eF-ef-aBY-e~iliiBgs 
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i4~--Bemete~ies-fe~-tRe-SH~~i-ef-tRe-aeaa,-aHa-eB±a~giBg-aaa 

aaaiBg-te-tRe-same-aaa-tBe-g~o~s-tBe~eef~ 

i5y--~e-~atBy-e~-aay-~~-tBe~eef,-e~-aay-~eee~Q-tae~eiB-ef 

aii-~~seBS,-fiFms-e~-ee~~BtieB5-Be~etefe~1-aew-e~-Re~eafte~-e~geQ 

iB-tBe-BHsiaesB-ef-5ea~eBiBg-~HBiie-~ee~s1-eF-~Heii5RiBg-~Biie-~ee~5 

eF-ia5~iag-eF-gHaFaBteeiBg-titie5-te-Feai-~F8~Fty,-iaeiHQiag-aii-e~ies 

efy-aaQ-aii-8est~ets-eF-meme~aQa-takeH-f~em,-~eiie-?eeSFQST-WRieB-a~ 

BWReQ-By,-eF-iB-tBe-~ssessieB-ef;-sHeB-~e~5eBsT-fi~s-9F-ee~~tiSBS 

e~-wBiek-a~-HSeQ-ey-tBem-iB-tBei~-~es~eetive-SHsiaesses1-~F8viaea,-Bew

eveF1-tBst-tBe-~igBt-ef-emiBeBt-QsmaiB-iB-eeBsif-ef-tBe-~eiie-HSeS-mBB

tieBea-iH-tBis-BHeaivisieB-may-ee-eKePeisea-eBiy-feF-tBe-~s-sf 

~esteFiBg-e~-pe~±aeiBgT-iB-wReie-sF-iB-~pt,-~eiie-Feee~sT-eF-tBe-~e

staRee-ef-~eiie-FSee~s1-ef-aay-eitYT-eity-aaQ-e8HRtY1-eeHBty-e~-stBe~ 

BMRiei~litYT-wBieB-~ee~5-BaVe-eeeH1-eF-maY-Re~8fte~-ee,-lsst-eF 

QestF9Yea-By-eeRfia~tieH-eF-etae~-~Biie-ealamitY7-aaQ-~F9Viaea-~~, 

tBat-~eR-FigBt-sBaii-ee-eKeFei8ea-eHiy-ey-tke-eitYT-eity-aaQ-eeHBty, 

eeHBty-e~-msBiei~litY-WBese-~ee~8T-eF-~~-ef-wBese-?e99~BT-Bave-eeeBy 

e~-R&y-eeT-se-l8Bt-e~-aestF8yea~ 

i'T--EK~esitieas-e~-fai~s-iB-aia-ef-WBieB-tRe-~BtiHg-ef-~elie 

meaeys-e~-etBeF-tBiBgs-ef-vaiHe-BaS-BeeB-aHtBeFisea-ey-tke-geBstitHtiea. 

i1.--Wepks~e~-~laBts-f8~-SH,~iyiHg-gas1-Reat7-FefFlee~ti~B_SP 

~ep-te-8Hy-eeHBtYT-eity-aBa-eeHBtY1-eF-iBee~~tea-eity-ep-t8WB1-e~ 

i~igatieB-aist~ietT-eF-the-iaBeBita&t8 'Repeef~witB-laaQST 
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eailaiagsl-aBa-all-etkeF-~F9VemeBtB-iH-eF-a~R-wki@k-te-eFeet,-iRstall, 

~lBee,-maiHtaiB,-ase-eF-e~eF8te-maekiRery,-a~~liaHees1-weFks-aRa-~laHts 

€eF-tke-~~sa-e€-gaReF8tiag,-tF8HSmittiag-aBa-aistFieatiag-tka-same 

aaa-Figats-e€-aBy-~ta~-!B-wateF~-e~~F8~Fty-e€-aBy-ekaFaeteF-aeeesssFY 

€eF-tke-~~ese-e€-geBeFatiBg,-tF8RamittiRg-aBa-aistFieatiBg-tke-same,-eF 

Heeessary-€eF-tke-~FeJeF-aevele~eRt-aaa-eeHtF81-e€-saek-aBe-e€-~ek-§esl 

keat,-F8€FigeF8tieB,-eF-~weF1-eitkeF-at-tke-time-e€-tke-takiag-e€-saia 

~F8~eFty,-eF-€eF-tke-€ataFe-~F8JeF-aevele~Bt-aaa-eeBtF8l-tkeFee€~ 

19~--StaaaiRg-tFeeB-aaa-gFeaBa-BeeessaFY-#eF-tke-sa~8Ft-aB8-H&iB

teBSBee-tkeFSe€,-aleag-tke-eeaFse-ef-asy-kigkwayy-witkiB-a-H&K~ 

iistaBee-ef-3QQ-feet-ea-eaek-siae-e€-tke-eeBteF-tkeFSeft-eaa-gFeaB8-fSF 

tke-ealtaFS-aaa-gFeWta-ef-tFees-aleag-tke-eeaFBe-ef-aay-kigawsy,-witkis 

tae-H&K~-aistaRee-ef-3gg-€eet-ea-eaek-siae-e€-tae-eeBteF-tkeFe9f. 

19~--PFe~§etiea,-FeaFiag,-~leatiag,-aiBtFieatieBl-~teetieR-SF 

eeRBeFV8tiea-e€-#isk. 

aQ~--Ai~Fts-feF-tke-laaaiag-aaa-takiag-e€f-e€-aiFeFaft,-aaa-#eF 

tke-eeastFQetiea-eaa-H&iRteBSBee--ef-ka~Fs,-meeFiag-masts1-€lyiag 

fielasl-sigael-ligats-aaa-Faaie-e~ai~eBt. 

~l.--Aay-weFk-eF-aaaeFtakiag-ef-a-eitYl-eeaaty,-eF-eity-eaa-eeaBty, 

keasiag-aatkeFity-eF-eema!sBieB,-eF-etkeF-~litieel-saBiivisieB-eF-~elie 

eeay-ef-tae-stetet--tS1-te-aemelisk,-elesF-eF-FeM9Ve-eailaiags-fFem-aay 

aFes-whiek-is~aetFimeatal-te-tke-safety,-aeelta-saa-meF81s-ef-tke-~es~e 

ey-Fe8sea-ef-tke-aila~iiatiea,-eveFeFewaiag,--fealty-aFFaagemeat-SF 
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aae~~-ef-!Reeme-wa!eR-is-ReeeSsaF;Y-tas-ae~eFm!Rea-ey-tse-eeay-e~giBg 

!R-se!a-weFk-eF-~RaeF~skiRg1-~e-eaaeie-~Rem-te-iive-!R-aeeeat,-ssfe-sRa 

Comment. Section 1238 of the Code of Civil Procedure, which listed public 

uses in behalf of which the right of eminent domain might be exercised, is not 

continued in the Eminent Domain Code. This legislative listing of public uses 

was intended to satisfy· the constitutional requirement that property be taken 

by emipent domain only for a public use. See Cal. Const.~ Art. I, § 14. It 

~~tempted to do so by providing a ~efinitive schedule of such uses. However, 

~ny recognized public uses were not. included in the schedule and the inclusion 

of a use in the schedule was no guarantee that the use was in fact a public 

use under the Constitution. See Comment to Section 300 of the Eminent Domain 

Code. 
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The scheme of the Eminent Domain Code renders this listing unnecessary. 

Under that code, the power of eminent domain may be exercised to acquire 

property only by a person expressly authorized by statute to exercise the power 

for a particular use. Eminent Domain Code § 301. However, a statutory 

authorization to condemn property for a particular use is a legislative decla

ration that that use is a public use. Eminent Domain Code § 300. There is, 

therefore, no need to maintain a separate listing of public uses. 

Under the scheme of the Eminent Domain Code, the state (Govt. Code 

§ 15853) and cities (Govt. Code § 37350.5), counties (Govt. Code § 25350.5), 

and school districts (Educ. Code § 1047) may exercise the power of eminent 

domain to acquire property necessary for any of their powers or functions. 

These general authorizations to condemn for proper state, city, county, and 

school district functions often overlap more specific authorizations to 

condemn or simply to acquire property for particular public uses. On occasion, 

a statute authorizes a public entity to undertake a public use but specifically 

denies the right of eminent domain for that use. See,~, Govt. Code 

§ 37353(c)(existing golf course may not be acquired by city by eminent domain). 

In such a case, the specific provision controls over the general authorization. 

Special districts may condemn only for those specific public uses for which 

they have expressly been granted the power of eminent domain. The great 

majority of special districts have, by virtue of their enabling statutes, 

general authority to condemn all property necessary to carry out any powers 

of the district. A few districts, such as 60il conservation districts (Pub. 

Res. Code §§ 9074-9953) and the City of Marysville Levee District (eal. stats. 

1875-1876, Ch. 134), have limited condemnation authority or none at all. 
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The repeal of Section 1238, together with the repeal of Civil Code Sec

tion 1001, deprives private persons of condemnation rights previously recog

nized by the courts. See Linggi v. Garovotti, 1~5 Cs1.2d 20, 286 P.2d 15 (1955). 

Separately enacted provisions in other codes, however, continue the right of 

some types of private persons to condemn for certain public uses. Privately

owned public utilities may condemn for utility purposes. Pub. Util. Code 

§§ 610-624. M.ltual water companies may condemn to irrigate lands that they 

service. Pub. Util. Code § 2729. Land chest corporations (Health & Saf. 

Code § 35167) and limited dividend housing corporations (Health & Saf. Code 

§ 34874) may condemn property for their projects. Nonprofit hospitals may 

condemn property for their purposes. Health & Saf. Code § 1427. Nonprofit 

educational institutions of collegiate grade may condemn to carry out their 

fUnctions. Educ. Code § 30051. Although private persons may no longer con

demn for sewers or byroads, they may request the appropriate public authority 

to undertake such condemnation on their behalf. Health & Saf. Code § 4967 

(sewers); Sts. & Hwys. Code § 4120.1 (byroads). 

The particular private persons authorized to condemn are quasi-public, 

and the purposes for which they are authorized to condemn are public in nature. 

Whether it would be constitutional to authorize a private person to condemn 

for what appear to be predominantly private purposes, is doubtfUl. Cf. Lorenz 
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v. Jacob, 63 Cal. 73 (1883)(supplying mines with water); Lindsay Irr. Co. 

v. Mehrtens, 97 Cal. 676, 32 P. 802 (1893)(supplying farming neighborhoods 

with water); People v. Elk River M. & L. Co., 107 Cal. 221 (1895)(floating 

logs on nonnavigable streams); General Petroleum Corp. v. Hobson, 23 F.2d 

349 (l927}(byroad to prospect for Oil). 

There follows below an indication where, in other codes, the authori-

zation to condemn for specific public uses formerly listed in Section 1238 

can be found. It should be noted that, although Section 1238 purported to 

list only public uses in behalf of which the right of eminent domain might 

be exercised, it in fact on occasion also indicated what types of property 

or interests may be taken. In general, under the Eminent Domain Code, 

this type of particularization is not continued. The authority to condemn 

property for a public use includes the authority to condemn any property 

right or interest necessary for that use. See Eminent Domain Code §§ 101 

("property" defined), 303 and 304 (right to take property or interest 

necessary for project). Section 1238 also in some instances indicated 

which persons were authorized to condemn property for specific uses. The 

persons authorized to condemn for particular uses are indicated in the Com-

ments to particular subdivisions below. 

Subdivision 1 

Subdivision 1, which was intended to authorize taking for federal purposes, 

is not continued since it no longer serves any useful purpose. The 1872 Code 

Commissioner's Note to subdivision 1 cites two California cases expressing 

doubt that the federal government had an independent right of eminent domain. 
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It is now clear, however, that federal eminent domain power is not dependent 

on state authority and cannot be limited by the state. Kohl v. United States, 

91 U.S. 367 (1875); C. M. Patten & Co. v. United States, 61 F.2d 970 (9th Cir. 

1932) • 

Subdivision 2 

Insofar as subdivision 2 authorized takings for state purposes, it is 

unnecessary because it has been superseded by the much broader condemnation 

powers conferred upon the Director of the Depertment of General Services and 

the State Public Works Board. See Govt. Code §§ 14660-14662. See also Govt. 

Code §§ 15853-15858. Insofar as the subdivision might have authorized condem-

nation on behalf of a state other than California, it is not continued. Tak-

ings under the eminent domain power of one state for the benefit of another 

state raise serious problems under the public use doctrine. See 1 P. Nichols, 

Eminent Domain § 2.112 (3d ed. 1964). If property is to be condemned by or 

for another state for a particular purpose, the takings should be authorized 

by a specific statute dealing with the specific situation. E.g., water Code 

§ 5901, Art. VI, § A (Klamath River Basin Compact). The authorization in 

subdivision 2 for acquisitions for nonprofit colleges and universities ("in-

stitution • • • which is exempt from taxation under the provisions of Section 

la, of Article XIII of the Constitution of the State of California") is con-

tinued in Section 30051 of the Education Code. The reference in subdivision 

2 to "all other public uses authorized by the Legislature of the State of 

California" was superfluous and had no substantive effect. 
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SUbdivision 3 

Any public utility. The authority to condemn "any public utility •• 

for the use of any county, incorporated city, or city and county, village, 

town, school district, or irrigation district" was ambiguous in that it may 

have authorized condemnation of property owned by a public utility or may have 

authorized condemnation of property to be used for public utility purposes 

whether or not already devoted to public utility purposes. Cf. Breeze, 

Limitations on the Right of a Municipality in California to Condemn a Public 

Utility, 16 Cal. L. Rev. 105, 106 (1927). The apparent original intent of 

the provision was to authorize only the taking of property owned by public 

utilities, as evidenced by other statutes enacted the same year relating to 

condemnation of public utility property. Compare Cal. Stats. 1913, Ch. 291, 

§ 1, p. 544 ~ Cal. Stats. 1913, Ch. 339, § 1, p. 683. See also Cal. stats. 

1913: Ch. 292, § 1, p. 547; Ch. 293, § 1, p. 549; Ch. 200, § 1, p. 349; Ch. 298, 

§ 1, p. 555; Ch. 158, § 1, p. 239; Ch. 159, § 1, p. 240; Ch. 160, § 1, p. 241. 

To the extent this provision authorized the acquisition of property be

longing to a public utility, it was superfluous. A nrunicipal corporation may 

acquire utility property. See Pub. Util. Code § 10002; former Code Civ. Proc. 

§§ 1240(3), (4), (5), and 1241(3). See also Pub. Util. Code §§ 1401-1421 

(just compensation where utility property acquired by a political subdivision) 

and former Code Civ. Proc. §§ 1264.1-1264.9. Cf. Comment, Eminent Domain 

Powers Exercisable Over California Property by Oil and Gas Corporations, 7 

U.C.L.A. L. Rev. 327 (1960). 

-12-



CODE OF C":'lIL PROCEDURE: SECTION 1238 

Tentatively approved September 1971 

It is not clear whether the provision concerning any public utility "for 

the use of" the local public entities in subdivision 3 restricted the exercise 

of condemnation to the named entities or permitted condemnation by private 

public utilities providing service within the territorial limits of the named 

entities. Whichever is the proper construction of the provision, it is un

necessary. The authority of private corporations to condemn for particular 

public utility purposes is continued in Public Utilities Code Sections 611-624; 

the authority of local entities to condemn for particular public utility pur

poses is continued in specific grants of authority in other codes. See,~, 

the Comments to other repealed provisions of subdivisions 3, 4, 12, 13, and 17 

infra . 

Public buildings and grounds. The authority granted in subdivision 3 

to condemn for "public buildings and grounds ••• for the use of any county, 

incorporated city, or city and county, village, town, school district, or 

irrigation district" is continued in other sections • .!:£:" Govt. Code §§ 25351 

(county), 37353 (city); Educ. Code § 1047 (school district); water Code § 22425 

(irrigation districts). See also Govt. Code §§ 50333, 50531 (local agencies 

may acquire property for public buildings and grounds on public squares or 

to grant to the state). Villages and towns, as unincorporated territory, may 

not condemn. In addition to the general authority to condemn for public 

buildings and grounds, entities also have specific authority to condemn for 

particular types of buildings and works. For a compilation of statutes author

izing condemnation for certain types of public assembly facilities, see Comment 

to former Section 1238.4. 
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It should be noted that an entity authorized to acquire property for a 

building may acquire grounds necessary to protect or preserve the attractive-

ness, safety, or usefulness of the building. See Eminent Domain Code § 304.; 

University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934). 

Water supply. The portion of subdivision 3 relating to condemnation of 

property necessary for conducting, storing, or distributing water is super-

seded by other sections. Where other sections authorize the acquisition of 

"property," the authorization subsumes particular types of property, such as 

those mentioned in subdivision 13: ponds} lakes, canals, aqueducts, reservoirs, 

tunnels, flumes, ditches, or pipes, lands, water system plants, buildings, 

rights of any nature in water, any other "character of property." See Eminent 

Domain Code. § 101 ("property" defined). The authority to condemn for 

a particular purpose includes the authority to condemn all property necessary 

for the proper control and development of that purpose at the time of the tak-

ing of the property as well as in the future. Eminent Domain Code §§ 3a11 

and 400. See also Section 401 for limitations on acquisition for future 

use. 

Insofar as this portion of subdivision 3 may have been intended to grant 

any county, incorporated city, city or county, municipal water district, or 

state institution authority to condemn property necessary to conduct, store, 

or distribute water, such authority is continued in the following sections! 

Streets and Highways Code Sections 5101(h), 5102, 100010, 10100(a), 10101-

10102 (cities and counties); Government Code Sections 54309(a), 54340-54341 

("local agencies," including cities and counties), 38730 (city), 25353, 25662, 

25691 (county), 15853 (state institutions); Water Code Section 71694 (municipal 
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water districts). An unincorPOrated town or village, not being a public 

entity, may not condemn; however, "ater supplies can be condemned on their 

behalf. See helm,. 

The authority granted by subdivIsion 3 to condemn property necessary to 

conduct, store, or distribute water for the use of any county, incorporated 

city, city or county, town or village, municipal "ater district, or state in-

stitution, or the inhabitants thereof, is continued in other sections. There 

are numerous special water districts servicing the people of the state. See, 

!.±' Govt. Code §§ 61600, 61610 (community services districts); water Code 

§§ 35600 (California water districts), 31040-31044 (county water districts), 

55370 (county waterworks districts), 22424, 22455 (irrigation districts). 

Water corporations, which are public utilities, may also condemn for these 

purposes. Pub. Util. Code § 618. Private corporations may not condemn for 

other than public utility purposes. See Burr v. Maclay Rancho water Co., 160 

Cal. 268, 280, 116 P. 715, 721 (1911)(a leading case adopting a strict view 

of public use where it was held that water used to fulfill a contract obliga-

tion was a private use because "it is not offered to the public generally, or 

to all who may want it within a certain territory"); Thayer v. California 

Development Co., 164 Cal. 117, 128 P. 21 (1912). Cf. Civil Code §§ 548-552. 

Drainage. The authority provided by subdivision 3 to condemn for drain-

ing named local entities is continued in other sections. Where other sections 

authorize the acquisition of "property" for drainage purposes, the authoriza-

tion includes property and interests of all types, including the types listed 

in subdivision 3: ponds, lakes, canals, aqueducts, reservoirs, tunnels, flumes, 

ditches, pipes, lands, buildings, rights of any nature in water, and any other 

"character of property." 
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The authority of the state to condemn for drainage is expressed in 

Government Code Section 15853. See also water Code § 8304. The authority 

granted to cities and counties to condemn for drainage is continued in the 

following sections: Streets and Highways Code Sections 5101(d), 5102; 

Government Code Sections 39040, 40404(b)(cities only); Water Code Appendix 

Sections 42-45 (Uncodified water Acts 2208 Section 5)(counties). See also 

Health & Saf. Code §§ 4602.4, 4627 (community facilities); Water Code 

§ 8010(b)(cities). Drainage for villages, towns, and other areas can be 

provided by some of the numerous special water districts authorized to pro-

vide drainage. See,~, Govt. Code §§ 61600, 61610 (community service 

districts); Pub. Util. Code § 16404 (public utilities districts); Water Code 

§§ 22425, 22455 (irrigation districts), 31040-31044 (county water districts), 

35600 (California water districts), 43500 (California water storage districts). 

Although drainage is an established public use (e.g., llauer v. ventura 

~, 45 Cal.2d 276, 289 P.2d 1 (1955», private persons may not condemn to 

supply drainage. Sewer system corporations may provide drainage (Pub. Util. 

Code § 230.5) and may condemn for that purpose (Pub. Uti!. Code § 624) being 

public utilities (Pub. Util. Code § 216). 

Generally, the authority to provide for drainage overlaps the authority 

to provide for sewerage, reclamation, and flood control. For a compilation 

of statutes authorizing condemnation for sewerage, see Comment to eubdivi-

sion 8 infra. For statutes relating to reclamation, see Comment to subdivi-

sion 4~. For flood control, see Comment to former Section 1238.6. See 

also stream improvements, immediately below. 
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Stream improvements. Raising the bariks of streams, removing 

obstructions therefrom, and widening and deepening or~traight" 

ening their channels is in itself a public use. See,~, Recla-

tion District No. 551 v. Superior Court, 151 Cal. 263, 90 P. 545 (1907)("levee" 

is a public use, although not specifically mentioned). Nonetheless, the 

authority to condemn for stream improvements is not normally a "use" or end 

in itself but rather a means to some other end such as flood centrol, naviga

tion, irrigation, drainage, reclamation, water supply, and the like. These 

uses may, and often do, involve stream improvements. See Comments to sub

divisions 3 (water supply, drainage) and 4 (water supply, water transport, 

drainage, reclamation, irrigation). See also Comments to former Sections 

1238.5 (irrigation) and 1238.6 (reclamation, flood control). See also Water 

Code §§ 7040-7045 (maintenance of flow in streams for various purposes). 

In addition to the general public uses described above under authority 

of which stream improvements might be undertaken, there is specific authority 

granted in various codes for entities to engage in stream improvement. Some 

statutes authorizing public entities to condemn for stream improvements, 

including raising its bank (levees and dikes) and altering its channel (widen

ing, deepening, straightening), are: Government Code Sections 39901, 404c4(c) 

(cities may alter channels), 25680-25684 (county control of streams and 

floodwaters), 54152 ("local agency" action for flood relief); Health and 

Safety Code Section 2270(d)(mosquito abatement district may raise banks); 

Streets and Highways Code Section 965 (county stream improvements for highway 
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protection); water Code Sections 12934(3)(state water development projects), 

8110, 8126 (county stream improvements), 8590( a L8631 (Sa crsmento-Ssn Joaquin 

Drainage District), 50930, 50932 (reclamation district). 

Roads, highways, boulevards, streets, alleys. The authority to condemn 

for roads, highways, boulevards, streets, and alleys duplicates authority con

tained in other sections. ~,Sts. & Hwys. Code §§ 104 (state for state 

highway), 941-943 (county for county highway), 25050 (joint highway district) j 

Govt. Code § 38304 (city for extra-urban highways); Sts. & Hwys. Code § 4090 

(county for streets); Govt. Code §§ 37353, 39934, 40404(a); Sts. & Hwys. Code 

§ 40gc (city for streets); PuB. Res. Code §§ 5157 (county for boulevards), 

5301 (city for boulevards), 5541-5542 (regional park districts for boulevards); 

Sts. & Hwys.Code § 26113 (boulevard districts). For a discussion of the 

right to condemn for byroads, see Comment to subdivision 6 infra. 

Public mooring places for watercraft. The authority to condemn for public 

mooring places for watercraft is continued in other sections. See discussion 

under subdivision 4 infra, relating to the authority to condemn for wharves, 

docks, and piers. See also, ~, Govt. Code §§ 39961(b)(authority of city 

to acquire property for public mooring places for watercraft), 26301(b) 

(authority of county to acquire property for public small boat harbors), 

50701 (authority of "local agencies" to acquire property for marinas and 

small craft harbors). 
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Public parks. The authority to condemn for public parks, including parks 

and other places covered by water, is continued in other sections. Where other 

sections authorize the condemnation of land for parks, that authorization 

includes submerged lands and water rights for parks of all types, including 

aquat ic parks. See Eminent Domain Code § 101 ("property'" defined) • Cf. 

Govt. Code § 61600(e) ("park" includes "aquatic park"). 

The State Department of Parks and Recreation is authorized to condemn 

property for the state park system. Pub. Res. Code § 5006. Cities may condemn 

for public parks. Govt. Code §§ 38002, 38010, 39732, 40401(b). Counties may 

acquire property interests for public parks. Govt. Code § 25353; Pub. Res. 

Code § 5157 (this section authorizes only "pLU'chase," "lease," and "gift" 

acquisitions; however, the authority to acquire, combined with the general 

power of the county to condemn for its proper functions--Government Code 

Section 25350.5--enables the county to make use of the power of eminent 

domain for park purposes). In addition, cities and counties may acquire 

land for state parks (Pub. Res. Code § 5150), and counties may acquire lan~ 

for federal parks (Pub. R!'s. Code § 8402')'. .',.. ., 

Special districts having the power to condemn for public parks 

include community facilities districts (Govt. Code §§ 61600(e), 61610), 

public utilities districts (Pub. Util. Code §§ 16404, 16463), 

recreation and park districts (Pub. Res. Code §§ 5782.2, 5782.5; 
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but see Sections 4700-4791--districts with powers not including eminent 

domain), and regional park districts (Pub. Res. Code §§ 5541-5542). 

All other public uses. The authority to condemn for all uses 

authorized by the Legislature is superseded by Section 300 of the Eminent 

Domain Code, which provides that a legislative authorization of condemna

tion on behalf of a particular purpose constitutes a declaration that that 

purpose is a public use. This rule is applicable to legislative authori

zations to any person, not merely to counties, incorporated cities; cities 

and counties, villages, towns, and their inhabitants, as previously 

provided in sUbdivision 3. 

Costs of public improvements. The provision formerly found in sub

division 3 that the mode of apportioning and collecting the costs of 

public improvements was to be in the manner provided in their authorizing 

statutes is not continued. Nith the repeal of Section 1238 of the Code 

of Civil Procedure, the only public use declarations that exist are in 

particular statutory authorizations, which carry with them any applicable 

financial limitations on the construction of improvements. 
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Wharves, docks, piers, chutes, booms. The authority to condemn for wharves, 

docks, piers, chutes, and booms is continued in other sections. Cities, 

counties, and cities and counties may provide harbors and construct any struc

tures necessary or convenient to promote commerce and navigation. Govt. Code 

§§ 39901(a), 39962, 54309(g), 54309.1(e), 54340, 54341; Sts. & Hwys. Code 

§§ 5101(m) and 5102. These entities may also condemn for authorized uses. 

Govt. Code §§ 25350.5 and 37350.5. See also Govt. Code § 40404(d)-(f). The 

authority of special districts to cOlidemn for wharves, docks, piers, chutes, 

and booms is expressed in their enabling legislation. Public utilities may 

condemn for wharves, docks, piers, chutes, and booms. Barb. & Nav. Code 

§ 4009; Pub. Util. Code § 619. Private persons that are not public utilities 

may not condemn property for these purposes. 

Warehouses. The authority to condemn for warehouses is continued in 

other sections. Cities and counties have general authority to condemn for any 

proper function. Govt. Code §§ 25350.5 (countYh 37350.5 (city). As to ware-

houses operated in connection with a harbor, see the sections cited above in 

connection with wharves, docks, piers, chutes, and booms. See also Clark v. 

Los Angeles, 160 Cal. 317, 323, 116 p. 966, 968 (1911). Since cities and 

counties have general authority to condemn for proper city or county functions, 

they may condemn for a warehouse if they have general authority to construct 

and operate such warehouse. Contrast Los Angeles v. Koyer, 48 Cal. App. 720, 

192 P. 301 (1920)(city may not condemn for warehouses apart from wharves 

absent express authority), the rule of this case not being continued. 

The authority of special districts to condemn for warehouses is expressed 

in their enabling legislation. See, e.g., Barb. & Nav. Code §§ 6075, 6076, 
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6077.3 (Harbor Districts); Harb. & Nav. Code §§ 6295, 6296, 6307 (port Districts); 

Harb. & Nav. Code §§ 6895, 6896 (River Port Districts); Harb. & Nav. Code 

§§ 7147, 7149(b), (c)(Small Craft Harbor Districts). Privately operated public 

warehouses that are public utilities may condemn property. Pub. Util. COde 

§ 623. Private persons that are not public utilities may not condemn property 

for this purpose. 

Ferries. The authority to condemn for ferries is continued in other sec-

tions. Cities, counties, and cities and counties are fully authorized to 

acquire and maintain public ferries. See,~, Govt. Code §§ 39731, 39963, 

54301, 54309(e), 54340, 54341; sts. & Hwys. COde §§ 1750-1757. These enti-

ties may condemn to carry out their functions. Govt. Code §§ 25350.5, 37350.5. 

A privately owned public ferry system is a common carrier (Pub.. Util. 

Code § 211(b» and may not operate unless granted a franchise by the 

Department of Public Works or by the city within which they provide service. 

sts. & Hwys. Code §§ 30800-30902. See also Civil Code §§ 528-531. As common 

carriers, the ferries are also public utilities (Pub. Uti1. Code § 216) 

and may condemn property. Pub. Util. Code § 620. " . 
" .. 

Bridges. The authority to condemn for bridges was enacted in 1872, 

based on Sections 9 and 10 of an act concerning~ bridges. Cal. Stats. 

1855, Ch. 147, p. 183, amended Cal. stats. 1864, Ch. 196, p. 192. For legis-

lative intent, see 2 Cal. Code Civ. Froe. Ann. § 1238 at 102, n. 5 (Haymond 

& Burch 1872). The word "toll" was deleted at the time the authorization for 

bridges was inserted in subdivision 4. As it relates to bridges generally, 

this authorization is superfluous, for under Streets and Highways Code Sec-

tion 23, "highway" includes bridges; hence any authorization to condemn for 

highways includes authorization to condemn for bridges. See Comment to sub-

division 3 supra. See also Sts. & Hwys. Code §§ 1300-1404 (county bridges). 
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As it relates to toll bridges, the authority of public entities to 

condemn is continued in other sections. See sts. & Hwys. Code §§ 30400-

30413 (California Toll Bridge Authority); sts. & Hwys. Code § 27165 (County 

Bridge and Highway Districts); sts. & Hwys. Code §§ 31000-31010 (Gold Rush 

parkway). Private toll bridge corporations (defined in Public Utilities 

Code Section 237) are a public utility. Pub. Util. Code § 216(a). They 

may not operate without a franchise granted by the Department of Public 

Works. Sts. & Hwys. Code §§ 30800-30873; see also Civil Code §§ 528-531. 

Their authority to condemn is not continued since it is state policy to 

acquire and own all toll bridges and, ultimately, to eliminate all toll 

charges thereon. sts. & Hwys. Code § 30001. See aleo Comment to former 

Code Civ. Proe. §§ 1264.1-1264.9 (condemnation of toll bridge franchises). 

If the power to condemn property for a privately owned toll bridge is to 

be granted, it should be granted by a specific statute. 

Toll roads. If the power of public entities to condemn property for 

toll roads is to be provided, it should be expressly stated by statute. 

The authority of private corporations to condemn for toll roads is 

not continued. A private toll road must be granted a franchise by the 

Department of Public Works (Sts. & Hwys. Code § 30800) unless the fran

chise was granted prior to August 14, 1929 (Section 30811). Under 

Streets and Highways Code Section 902, at the expiration of a franchise to 
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run a toll road, the road becomes public with no need for compensation. See 

People v. Davidson, 79 Cal. 166, 21 P. 538 (1889); People v. O'Keefe, 79 Cal. 

171, 21 P. 539 (1889). No evidence has been found that the Department of 

Public 'dorks has granted franchises for toll roads; under modern conditions, 

there appears to be no need to continue the authority of private persons to 

condemn for such roads. See also Comment to former Code Civ. Proc. 

§§ 1264.1-1264.9 (condemnation of toll road franchises). 

~oads. The authority to condemn for byroads is superseded by other 

sections. See the Comment to subdivision 6 infra. ---' 
Plank and turnpike roads. The authority to condemn for plank and turn-

pike roads is discontinued as obsolete. This provision was enacted in 1872, 

based on Section 15 of an act authorizing the formation of private corpora-

tions for the construction of plank or turnpike roads. See Cal. Stats. 1853, 

Ch. 121, p. 169. See also the discussion in 2 Cal. Code Civ. Proc. Ann. 

§ 1238 at 102, n. 5 (Haymond & Burch 1872). This act was repealed years ago. 

Moreover, any plank or turnpike roads that existed at the time of repeal 

would have since become free public roads upon the expiration of the private , 

franchise to collect tolls. See People v. Auburn & Yankee Jim's TUrnpike Co., 

122 Cal. 335, 55 P. 10 (1898). 

Paths or roads for bicycles, tricycles, motorcycles, other horseless 

vehicles. The authority to condemn for paths or roads either on the surface, 

elevated, or depressed for the use of bicycles, tricycles, motorcycles,and 

other horseless vehicles duplicates other provisions and is not continued. 

This provision was added to Section 1238 in 1897 to provide an express grant 
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of authority to condemn for V~blic ways for driver-propelled and self-

propelled vehicles. The apparent reasoning behind this addition was that 

the authority to condemn for roads contained in subdivision 3, having been 

enacted in 1872, applied only to horse-dra'm vehicles. This reasoning is 

not sound, however, for the authority to condemn for "roads" includes the 

authority to condemn for public ,roys for all types of vehicles and non-

vehicles. See MUscolino v. Superior Court, 172 Cal. App.2d 525, 341 p.2d 

773 (1959)(pedestrian and equestrian trails). Thus, the authority to con-

demn for bicycle, and the like, paths and roads duplicates general authority 

to condemn for roads found in other sections and is repealed as unnecessary. 

See Comment to subdivision 3 supra. 

In addition to the general authority found in other sections to condemn 

for roads, there is added special authority to condemn for bicycle and 

other paths separate from automotive thoroughfares. See,~, Sts. & Hwys. 

Code §§ 951 (county may construct to sidepaths" along highways), 5101(b), 5102 

(ci ty and county construction of sidewalks and parkways). See also 

Vehicle Code § 21207 (bicycle regulations not to be construed to deny right 

to construct bicyc.le lanes). But see Sts. & Hwys. C.ode § 105.5 (state may 

construct pedestrian and bicycle paths but the right of eminent domain 

nct available). 

,C 

Steam, electric, and horse railroads. The authority contained in sub-

division 4 to condemn for "steam, electric, and horse railroads" is discon-

tinued. (These words are not to be read in series with any other uses or 
-25-
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qualifications--~, "public transportation"--contained in subdivision 4. 

San Francisco & San Joaquin Valley Ry. v. Leviston, 134 Cal. 412, 66 F. 473 

(1901); Central Pac. By. v. Feldman, 152 Cal. 303, 92 F. 849 (1907»). The 

grant is obsolete because such railroads hsve largely been replaced by rail-

roads using diesel-powered locomotives. Further, railroad corporations are 

given the power of eminent domain by Section 611 of the Public utilities Code. 

See also Pub. util. Code §§ 7533 (additional tracks), 7535 (railroad inter

sections), 7536 (railroad crossings). ~ § 7508 (right of eminent domain 

in transferee of railrosd corporation). Cities may condemn for facilities 

in aid of railrosds and other public utilities. Gevt. Code §§ 39790-39794. 

Irrigation. The authority to condemn for irrigation is continued in 

other sections. Where other sections authorize the acquisition of "property" 

for irrigation, the authorization subsumes particular types of property, 

such as those mentioned in subdivision 4: canals, ditches, dams, poundings, 

flumes, aqueducts, and pipes. See Eminent Domain Code Section 101 ("property" 

defined). See also Stratford Irr. Dist. v. Empire Water Co., 44 Cal. App.2d 

61, 111 F.2d 957 (1941)(property an irrigation district may condemn). 

The power of any local agency authorized to supply irrigation to condemn 

property is continued generally in Government Code Sections 54309(a), 54340-

54341 (local agency includes city, county, city and county, municipal or 

public corporation or district). In addition, numerous special districts are 

specifically authorized to condemn for irrigation. See,~, Gevt. Code 

§§ 61600, 61610 (community services districts); water Code §§ 35600 (California 

water districts), 3l040-310~4 (county water districts), 55370 {county waterworks 
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districts), 22425, 22455 (irrigation districts), 50903 (reclamation districts). 

In addition, a water corporation, as a public utility (Pub. Util. Code 

§ 216;.see also Civil Code §§ 548-552) may condem.~ (Pub •. Util COd~ §·618) for 

!irrigation purposes (Pub. uti!. Code §.240). This is"a valid. public use. 

See Gr~velly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cal. App. 556, 118 

P. 150 (1918); compare former Code Civ. Proc. § 1238.; (eminent doz:;ain 

for irrigation). 

Public transportation by water. The authority granted by subdivision 4 

to condemn canals, ditches, dams, poundings, flumes, aqueducts, and pipes for 

public transportation is not continued. This grant of authority was enacted 

in 1872 prinarily for the benefit of private canal transport companies and 

is obsolete. 

Condemnation authority for public transportation by water is provided by 

other statutes. Any water carrier may condemn for terminal facilities. Pub. 

util. Code § 622. See also Pub. Util. Code § 620 (certain common carriers by 

water may condemn property necessary for transportation purposes. See also 

Barb. & Nav. Code §§ 4150-4153 (county may acquire towpath easement along 

navigable streams); Govt. Code § 39900 (city may construct deep water canal, 

waterway, or water facilities for transportation purposes. 

Supplying mines with water. The authority of private persons to condemn 

for canals, ditches, dams, poundings, flumes, aqueducts, and pipes for supply-

ing mines with water is of doubtful constitutionality and is not continued. 

See Lorenz v. Jacob, 63 Cal. 73 (1883); see also former subdivision 5, infra. 

Public entities and public utilities have adequate ccndemnation authority. See 

discussion of their authority in other portions of the Comment to this section. 
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Supplying farming neighborhoods with water. The authority granted in 

subdivision 4 to condemn canals, ditches, dams, poundings, flumes, aqueducts, 

and pipes for supplying farming neighborhoods with water is not continued 

since it is superfluous. Although this grant of authority has been held to be 

a public use, it has also been construed to be a grant of authority for irriga-

tion purposes. See Lux v. Raggin, 69 Cal. 255, 4 P. 919, 1e P. 674 

(1886). As a consequence, those public entities authorized to supply." irriga-

tion (see discussion above) are likewise authorized to eu~ply farming neigh-

borhoods with water. 

This grsnt of authority could be interpreted as bestowing an added power 

upon private farms to condemn for their own use. As such, it has been held 

to be a private use; in order for a private person to condemn to supply irri-

gat ion to farming neighborhoods, he must become in essence a publiC utility, 

offering to supply every person in the farming neighborhood he services. 

Lindsay Irr. Co. v. Mehrtens, 97 Cal. 676, 32 P. 802 (1893); Lux v. Raggin, 

69 Cal. 255, 4 P. 919, 10 P. 674 (1886). As a consequence, water corporstions, 

which are public utilities (see discuBsion above), have adequate authorization 

to supply farming neighborhoods with water. In addition, farming neighbor-

hoods may obtain their irrigation through the mechanism of mutual water 

companies (see discussion belOW), which have the power of eminent domain. 

Pub. Uti1- Code § 2729. Also many special water districts have condemnation 

authority. Compare former Code eiv. Prec. § 1238.5 (eminent dcmain. fer 

irrigation) • 
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Drainage. The authority provided by subdivision 4 to condemn for drain-

ing lands is continued in other sections. W1~re other sections authorize the 

acquisition of "property" for drainage purposes, the authorization includes 

property and interests of all types, including the types listed in subdivision 

4: canals, ditches, dams, poundings, flumes, aqueducts, and pipes. The 

authority of various entities and utilities to c0ndemn for drainage is set 

out in the Comment to subdivision 3 supra. Generally, the authority to pro-

vide for drainage overlaps the authority to provide for sewerage, reclamation, 

and flood control. For a compilation of statutes authorizing condemnation 

for sewerage, see Comment to subdivision 8 infra. For statutes relating 

to reclamation, see Comment immediately below. For flood control, see Comment 

to former Section 1238.6. See also stream improvements, subdivision 3 supra. 

Reclamation. The authority granted by subdivision 4 to condemn for 

reclaiming lands is continued in other sections. ~{here other sections author-

ize the acquisition of "property" for reclamation of land, the authorization 

extends to all types of and interests in property, including but not limited 

to the types mentioned in subdivision 4: canals, ditches, dams, poundings, 

flumes, aqueducts, and pipes. 

The authority of the state to condemn for reclamation is continued in 

Government Code Section 15853. See also Water Code § 8593 (Reclamation Board). 

The authority of cities and counties to condemn for reclamation is continued 

in Government Code Sections 25681.1 (counties) and 38901 (cities). See also 

Redwood City v. Moore, 231 Cal. App.2d 563, 42 Cal. Rptr. 72 (1965). The 

authority of special districts, if any, to condemn for reclamation is contained 
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in their grants of power. See, e.g.) water Code §§ 31040-31044 (county water 

districts), 35600 (california water districts), 43500 (California water storage 

districts), 50930 (reclamation districts). 

Private persons do not have authority to condemn for reclamation. 

Although reclamation of land is a public use (cf. Reclamation Dist. No. 511 

v. Superior Court, 151 Cal. 263, 90 P. 545 (1907», reclamation by private 

persons of land for their own benefit remains a private use. While a water 

corporation may condemn for "reclamation," it is clear that reclamation of 

water only is authorized rather than land reclamation. See Pub. uti!. Code 

§ 240. 

Generally, the authority to provide for reclamation of land overlaps with 

the authority to provide for drainage. See discussion of the authority to 

condemn for drainage immediately above, and under subdivision 3 supra. See 

also former Section 1238.6 (eminent domain for protection, preservation, 

reclamation of land, flood control). 

Floating logs on nonnavigable streams. The authority to condemn for 

canals, ditches, dams, poundings, flumes, aqueducts, and pipes for floating 

lumber on nonnavigable streams is of doubtful constitutionality and is not 

continUed. See 51 A.L.R. 1199 (1927); ~ People v. Elk River M. & L. Co., 

107 Cal. 221 (1895). See also former subdivision 11 infra. 

Mutusl water company. The authority of a mutual water company to condemn 

for water, water rights, canals, ditches, dams, poundings, flumes, aqueducts, 

and pipes for irrigation of lands serviced by the company is continued in 

PUblic utilities Code Section 2729. See the Comment to PUb. util. Code § 2729. 
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Extraterritorial condemnation for domestic and irrigation water. The 

grant of authority for any municipality, corporation, or person that supplies 

water to the public or to any neighborhood or community for domestic use or 

irrigation to condemn land with wells and water adjacent to it is not con

tinued because it is unduly restrictive. 

A municipality, or any local public entity, may condemn property beyond 

its territorial limits, regardless whether that property is adjacent or whether 

it consists of lands with wells and water if the right to condemn is expressly 

granted Qy statute or is necessarily implied as an incident to one of its 

other statutory powers. Eminent Domain Code § 490. With regard to the right 

of a municipality to condemn property beyond its jurisdictional limits in 

aid of supplying water for domestic use and irrigation, municipalities are 

expressly granted the right Qy statute. See Govt. Code § 54341. In addition, 

absent such a proviSion, the power of extraterritorial condemnation would 

be necessarily implied as an incident of the power to supply water. See City 

of No. Sacramento v. Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr. 

538 (1961). See also Eminent Domain Code § 490. 

The limitations on the extraterritorial condemnation rights of special 

districts, if any, are expressed in their particular authorizing statutes. See, 

e.g., water Code §§ 35628 (California water districts), 71694 (municipal water 

districts) • 

A corporation or person that supplies water to the public for domestic use 

or irrigation, of course, may no longer condemn at all unless it is a water 

corporation--a public utility __ or a mutual water company. See' discussion 
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above. There are no restrictions upon the locations in which a water corpo-

ration or any public utility may condemn; the only limitation is that the 

property condemned must be "necessary" for the water system. Pull. Util. Code 

§ 618. 

Subdivision 5 

Subdivision 5 is not continued. It is clear from the language of the 

subdivision itself, and from the statute that is superseded (Cal. stats. 1870, 

Ch. CCCCIV, p. 569), that the Legislature intended to authorize takings by 

individual mine owners to facilitate the working of their mines. However, the 

California courts have refused to give the subdivision its intended applica-

tion or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 688, 93 P. 

872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482, 15 P. 74 (1887); 

Lorenz v. Jacob, 63 Cal. 73 (1883); Consolidated Channel Co. v. Central Pac. 

R. Co., 51 Cal. 269 (1876). Although the courts have not held the subdivision 

unconstitutional, they have invoked the constitutional doctrine of public use 

to prevent any takings under the subdivision. The only possible application 

of the subdivision might have been under the former Placer Mining District Act 

(Pub. Res. Code §§ 2401-2512, repealed Cal. stats. 1953, Ch. 1365, § 1, 

p. 2935). See Black Rock Placer Mining Dist. v. Summit Water & irri

gation Co., 56 Cal. App.2d 513, 133 P.~ 58 (1943). Although the 

repeal of·that act did not affect the existence or powers of any 

district previously organized pursuant to the repealed act, there are no 

such districts presently reporting financial transactions to the State 

-32-



CODE OF CIVIL PROCEDURE § 12]8 

Tentatively approved September 1971 

Controller. See Financial Transactions Concerning Special Districts in 

California (Cal. State Controller 1965-66). The repeal of subdivision 5 

does not, of course, affect in any way the power of the appropriate public 

entity to provide a byroad where necessary or desirable under the Street 

Opening Act of 19C3. See Sts. & Hwys. Code §§ 4008, 4008.1, 4c9C. 

Subdivision 6 

Subdivision 6 is superseded by Sections 4008, 4008.1, and 4120.1 of 

the streets and Highways Code. These sections provide a procedure for the 

establishment of byroads--roads, open to public use, that furnish access 

to an existing public road from or primarily from otherwise isolated 

property--under the Street Opening Act of 19C3. Private persons have no 

right to condemn property for byroads. The former law was unclear, there 

being no case precisely in point. See General Petroleum Corp. v. Hobson, 

23 F.2d 349 (1927)(prospecting for oil not a use listed in Section 1238); 

City of Sierra Madre v. SUperior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 

836 (1961)(l6Od developer not authorized to bring condemnation action in 

name of city). Cf. Linggi v. Garovotti, 45 Ca1.2d 20, 286 P.2d 15 (1955) 

(private individual may condemn sewer easement over property adjoining.his). 

See also Sherman v. Buick, 32 Cal. 241 (1867)("byroad" a public use for which 

county could acquire property). A private person may request the appropriate 

public authority to condemn for a byroad on his behalf. See sts. & Ewys. 

Cede § 4120.1. 
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Subdivision 7 

The authority granted in subdivision 7 to condemn for telegraph, 

telephone, radio,_ and wireless, and by implication other forms of com-

munication lines, systems, and plants, to a considerable extent duplicated 

other provisions. ("Wireless" duplicated "radio," the former being the 

word preferred in British usage. See Websters Third New International 

Dictionary (196l) at l872, 2624.) 

The state has a teletype system (Govt. Code §§ 14710, 147l1) and the 

Department of Justice maintains a statewide telecommunication system for 

the use of law enforcement agencies (Govt. Code § l5152). In addition, the 

Department of General Services is authorized to acquire, construct, and 

maintain communications systems and facilities available to all public 

agencies in the state. Govt. Code § 14931. The state may exercise the 

power of eminent domain on behalf of these uses and any other communication 

purposes for which appropriations are made. Govt. Code § l5853. 

Cities, counties, and cities and counties, as municipal corporations, 

may establish and ope~ate public works to provide their inhabitants with 

telephone service or other means of communication. Pub. util. Code 

§§ lOOOl-l0004, lOl01; Govt. Code §§ 39732, 39790, 39792, 25350.5, 37350.5; 

Sts. & Hwys. Code §§ 5l01(e), 5102. Moreover, municipal utility districts 

may be formed to provide their members with telephone service or other means 
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of communication. Pub. Uti1. Code § 12801. These districts are empowered 

to exercise eminent domain to provide and maintain the facilities necessary 

to afford their members the requisite means of communication. Pub. Util. 

Code §§ 12703, 12771. 

Private communications companies may continue to condemn only if they 

are public utilities. Telephone al;ci telegraph companies are public utili

ties that are strictly regulated by the Public utilities Commission. Pub. 

Util. Code §§ 216, 1001. These companies may exercise the power of eminent 

domain to take land for almost any purpose that would facilitate communica

tion by telephone and telegraph. See Pub. Util. Code §§ 616, 617, 233-236. 

Such exercise is a public use. San Diego Gas & Elec. Co. v. Lux Land Co., 

194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1961). It should be noted that 

these utilities may use the public highways for the creation and maintenance 

of telephone and telegraph lines and the fixtures necessary thereto. Pub. 

Util. Code § 7901. See also Pacific Tel. & Tel. Co. v. San Francisco, 51 

Cal.2d 766, 336 P.2d 514 (1959)(construction by utilities amounts to state 

franchise); Sts. & Hwys. Code §§ 117, 5101(e)(location of structures of fix

tures in public rights of way); federal "Post Roads Act" (discussion in 

1 p. Nichols, Eminent Domain § 2.15 (1964». 
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Insofar as subdivision 8 authorized condemnation by public entities, 

it was Q~ecessar~ Cities have general condemnation authority for 

connection to sewer systems. E.g., Gavt. Code §§ 37350.5, 38900, 40404. 

See also Govt. Code §§ 39040, 55003, 54340; Health & Saf. Code §§ 5001, 5008. 

Counties also have general condemnation authority for connection to sewer 

systems. E.g., Govt. Code §§ 25350.5, 25825. See also Health & Saf. Code 

§§ 4740, 4760 (county sanitation districts). The authority of an incorporated 

village or town to condemn for sewer purposes is the same as that of a city. 

See Govt. Code § 20 ("city" includes "incorporated town"). 

Unincorporated towns, villages, and small settlements have no authority 

to condemn, but there are a number of methods by which sewer service can be 

provided in these areas. For example, the county may condemn for a sewer 

system on their behalf. Govt. Code § 25825. The county may form a county 

sanitation district on their behalf. Health & Saf. Code § 4711. A city 

may form an improvement district on their behalf. Health & Saf. Code 

§ 4614.4. A sewer maintenance district may be formed. Health & Sat. Code 

§ 4870. In addition, 25 persons in any county may form a sanitary district 

with the power to condemn for sewage. Health & Saf. Code § 6514. A 

municipal utility district may be formed. Pub. util. Code §§ 12703, 12771. 
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The authority of the state and of any college or university to condemn 

for sewage from its buildings is continued elsewhere. The state may conde~ 

for any purpose specified in legislation making funds available for a project. 

Govt. Code § 15853. 1he University of California, the state college system, 

and nonprofit higher education institutions may condemn property necessary 

to carry out any of their functions. Educ. Code §§ 23151, 23619, 30051. 

See also the Comment to subdivision 2 ~~. I 
• Under prior law, ~rivate persons were authorized to con~~ for the con-

nection of buildings with city or county sewer mains. See Linggi v. Garovotti, 

45 Cal.2d 20, 286 P.2d 15 (1955). This authority is not continued. Instead, 

a private person may request the public entity that operates the sewer system 

in his vicinity to make the connection for him and to condemn an easement or 

other property if needed for that purpose. See Health & Sat. Code § 4967. 

A sewer system corporation, as a public utility, is authorized to condemn 

property. See Pub. Util. Code § 624. 

Subdivision 9 

Subdivision 9, which was enacted in 1891, is obsolete. Traction 

engines and road locomotives--essentially steam powered locomotives which 

ran on wheels rather than tracks--have long been considered collector's 

items. See Clymer, Album of Historical steam Traction Engines (1949); 
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J. Fisher, Road Locomotives, 31st Annual Rep. of the Amer. Inst. of the 

City of New York 1870-1871 at 877; Gilford, The Traction Engine 1842-

1936 (1952). 

Subdivision 10 

Subdivision 10 is superseded by Section 615 of the Public Utilities 

Code which grants the power of eminent domain to pipeline corporations. 

See the Comment to Section 615. 

Subdivision 11 

Subdivision 11 is repealed as unnecessary. 

The authority of public entities to condemn for quarrying is not 

affected by the repeal of subdivision 11 and is continued in other 

provisions. See Sts. & Rwys. Code § 104(c) and Govt. Code § 39793. 

The authority of logging railroads to condemn is valid only to the 

extent that the railroads are common carriers. See Great Northern Ry. v. 

Superior Court, 126 Cal. App. 575, 14 P.2d 899 (1932); cf. Cal. Const., 

Art. I, § 14 (last sentence). This authority is continued in Public 

Utilities Cede Sectien 611. 

Byroads servicing private lumbering or quarrying property may no longer 

be condemned by private persons. See former subdivision 6 supra. Cf. 

Sts. & Hwys. Code §§ 4c08.1, 4120.1. 
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Insofar as q~rrying, loggin&and l~bering are businesses carried on 

by private persons for private profit, the attempt to grant the right to 

condemn for rights of way servicing those bUsinesses is of doubtful 

constitutionality and is not continued. See former subdivision 4 sgpra 

(logging). Cf. former subdivision 5 and Comment thereto ~ (mining). 

Subdivision 12 

Subdivision 12 is superseded in whole by other provisions. Where 

other sections authorize the acquisition of "property," the authorization 

subsumes particular types of property, such as those mentioned in subdivision 

12: canals, reservoirs, dams, ditches, flumes, aqueducts, pipes, outlets, 

buildings, and "all other improvements." See Eminent Domain Code § 101 

("property" defined). 

Subdivision 12 authorized condemnation for generating and transmitting 

electricity to supply power, light,and heat to individuals and corporations, 

both public and private. This grant of authority duplicated, and was 

broader than, that found in subdivision 13. 

The power of local public entities to condemn for these purposes 

is continuerl in other sections. E.g., St.s. & Hwys. Code .§§ 5l01(e}; 

5102, 10010, 10100(b), 10101-10102 (cities and counties); Govt. Code §§ 39732, 

39790-39192 (cities); Pub. Util. Code § 10002 (municipal corporation). 
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The power of special districts to condemn for the purposes listed above 

also is continued in other sections. ~,Pub. util. Code §§ 12103, 12801 

(municipal utility district), 16404, 16461 (public utility district); Water 

Code § 22115, 22456 (irrigation districts). See also Pub. Util .. Code 

§§ 8101-8134 (joint operation by irrigation district and public utility); 

Govt. Code §§ 55300-55361 (joint city, county, sanitation district project 

for electric lines). 

The power of private persons generally to condemn is not continued. 

However, a public utility may condemn to generate and transmit electricity 

for the purposes listed above. See Pub. Util. Code § 612. 

In addition, insofar as railroads and "tramways" are common carriers, 

their authority to condemn in aid of their operations is continued in 

Public Utilities Code Sections 611 and 621. 

Subdivision 13 

Subdivision 13 is superseded in whole by provisions of other sections. 

Where other sections authorize the acquisition of "property," the author-

ization subsumes particular types of property, such as those mentioned in 

subdiviSion 13: electric lines, works or plants, lands, buildings, rights 

of any character in water, or "any other character of property." See 

Eminent Domain Code § 101 ("property" defined). 
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Insofar as 8uc",ivis.:bou 13, specifically authorized takings for future 

use, it is continued in the Eminent Domain Code; the authority to condemn 

for a particular purpose includes authority to condemn for the proper 

development and control of that purpose at the time of the taking of the 

property as well as in the future. Eminent Domain Code § 400. See also 

§ 401 for limitations on acquisition for future use. 

Subdivision 13 authorized condemnation for generating, transmitting, and 

distributing electricity to supply power, light, and heat to local public 

entities or their inhabJ.tants. This grant of authority duplicated, and was 

narrower than, that found in subdivision 12. For a listing of statutes 

authorizing condemnation for·these'purposes, see· Cemment to subdivision 12 

supra. 

Subdivision 14 

Subdivision 14 is unnecessary because all public entities that operate 

cemeteries have specific ~uthority to condemn for cemetery purposes. The 

state's authority appears in Government Code Section 15853. The cities' 

authority appears in Government Code Section 37350.5. See also 

Health &Saf. Code § 37681. The authority of public cemetery districts 

is in Health and Safety Code Section 8961. Private cemeteries are not 

authorized to condemn property. See Health & Saf •. Code § 8500. 
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Subdivision 15 

Subdivision 15 is superseded by Sections 14770 and 53030 of the 

Government Code. 

Subdivision 16 

Subdivision 16 is obsolete and merely duplicates other specific grants 

of condemnation authority. 

All public entities that might utilize the power of eminent domain for 

fair or exposition purposes are specifically granted the power of eminent 

domain. Specific grants are made to the state (Govt. Code § 15853), cities 

(Govt. Code § 37350.5; see also Govt. Code § 50331), counties (Govt. Code 

§ 25350.5; see also Govt. Code §§ 25900-25908), district agricultural 

associations (Govt. Code § 15853; see also Agri. Code § 4051), and citrus 

fruit fairs (Govt. Code § 15853; see also Agri. Code § 4701). Private 

fair corporations (~, Civil Code § 620) do not have the power of eminent 

domain. 

With the repeal in 1949 of all special constitutional grants in aid of 

private expositions, subdivision 16 became obsolete. (The subdivision was 

enacted in 1911, apparently as a grant of eminent domain power to the Panama-

Pacific International Exposition C~any. See former Cal. Const., Art. XI, 
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§ 8a.) But see County of Alameda v. Meadowlark Dairy Corp., 227 Cal. App. 2d 

80, 38 Cal. Rptr. 474 (1964)(subdivision 16 relied upon to authorize condemna-

tion by a county for fair purposes on the theory that the Constitution grants 

to counties a tax-exempt status which is a "thing of value . • . authorized 

by the Constitution" >lUhin the meaning of subdivision 16). However, 

subdivision 16 is no longer necessary because counties now have a specific 

grant of condemnation authority. Govt. Code § 25350.5. See also Govt. Code 

§§ 25900-25908. 

Subdivision 17 

Subdivision 17 is in part discontinued and in part superseded by 

prOVisions of other sections. Where other sections authorize the acquisition 

of "property," the authorization subsumes particular types of property, such 

as those mentioned in subdiVision 17: works or plants, lands, building~ and 

all other improvements, rights of any nature in water, or property "of any 

character necessary for the purpose." See Eminent Domain Code § 101 

("property" defined). The authority to condemn for a particular purpose 

includes the authority to condemn all property necessary for the proper 

development and control of that purpose at the time of the taking of the 

property, as well as in the future. Eminent Domain Code § 400; see also 

§ 401, for limitations on acquisition for future use. 
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The authority granted by subdivision 17 to condemn property necessary for 

the generating, transmitting, distributing, and supplying refrigeration to 

any county, city and county, incorporated city or ,town, or irrigation 

district, or the inhabitants thereof is not continued. The provision has no 

apparent present application. There is no statute regulat~ng the incorporation 

or operation of "refrigeration" c~anies. Hence, there is no Justification 

for continuing a general condemnation authority for refrigeration. Insofar 

as a railroad company, for example, supplies "refrigeration" in connection 

with the transportation of property (see Pub. Util. Code §§ 209, 

210), such company can condemn necessary property under Public Utilities 

Code Section 611. 

The authority granted by subdivision 17 to public entities to condemn 

property necessary for generating, transmitting, distributing, and supplying 

gas, heat,and power is continued in other sections. E.g., Sts. & 

Hwys. Code §§ 5101(i), 5102 (Improvement Act of 1911--gas), 10010, 10100(c), 

10101-10102 (Municipal Improvement Act of 1913--gas, heat, power); 

Govt. Code § 39732 (cities--gas, heat, power); Pub. Util. Code §§ 10002-

(municipal corporation--heat; power), 12703, 12801 (mUoicipal utility' 

districts), 16404, 16461 (public utility districts). See also Comments 

to subdivisions 12 and 13 supra, relating to electrical power. For the 

authority of irrigation districts to condemn for electrical power, see 

Comments to subdivisions 12 and 13 supra. 
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The authority granted by subdivision 17 to private persons to condemn 

property necessary for generating, transmitting, distributing, and supplying 

gas, heat, and power is continued to the extent the private person is a 

public utility. See Comments to subdivisions 12 and 13 ~ for power of 

electrical corporations to supply electrical power. A gas corporation (see 

Pub. Util. Code § 222) may condemn property (Pub. Util. Code § 613) for its 

gas plant (Pub. Util. Code § 221). See also 15 U.S.C. § 717(f)(h)(1964)(Natural 

Gas Act--condemnation by public utility in interstate commerce). A heat 

corporation (see Pub. Util. Code § 224) may condemn property (Pub. Util. Code 

§ 614) for its heating plant (Pub. Util. Code § 223). 

Subdivision 18 

Subdivision 18 is superseded by Section 304 of the Eminent Domain Code, 

providing general authority to condemn property necessary for protective pur-

poses. This general authority permits condemnation to provide for the culture 

and growth of trees along highways without the 300-foot limitation formerly 

found in subdivision 18. Under Eminent Domain Code Section 304, a condemnor 

may take any property "necessary" for protective purposes. See also streets 

and Highways Code Section 104(f), which authorizes the taking of property by 

the Department of Public Works. 
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Subdivision 19 duplicated authority found elsewhere in the codes to 

condemn for fish conservation purposes. The power of state agencies to 

condemn is found in the general authorization of Government Code Section 

15853 and the more specific grants to specific agencies. ~,water 

Code §§ 253, 11900; Fish & Game Code §§ L120, 1301, 1345, 1348. See State 

v. Natomas Co., 239 Cal. App.2d 547, 49 Cal. Rptr. 64 (1966). The authority 

of counties to condemn is found in Government Code Section 25350.5; see also 

Fish and Game Code Sections 1150 and 13100. The authority of special districts, 

if any, is to be found in their particular authorizing grants. See,~, 

Monterey County Flood Control and Water Conservation Dist. v. Hughes, 201 Cal. 

App.2d 197, 20 Cal. Rptr. 252 (1962), in which the district's power to 

condemn for recreational purposes was upheld based upon a general condemna

tion power in its authorizing statute plus policy statements in the water 

Code that fish and wildlife values, both economic and recreational, were 

to be given consideration in any flood control or water conservation program. 

Private persons do not have the right to condemn for fish conservation 

purposes. 

Subdivision 20 

SubdiviSion 20 is superseded by provisions conferring adequate condemna

tion authority on all public entities authorized to operate airports. See 

Govt. Code §§ 26020 (counties), 50470 (cities, counties, cities and counties); 
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Pub. Util. Code §§ 21633 (State Department of Aeronautics), 22553 (airport 

districts); Harb. & Nav. Code App. 1, §§ 4, 5, 27 (West Supp. 1967)(San 

Diego Unified Port District). Insofar as subdivision 20 may have authorized 

condemnation for airport purposes by private persons (see 9 Cps. Cal. Atty. 

Gen. 187 (1947)), it is not continued. 

Subdivision 21 

Subdivision 21 was unnecessery because it merely duplicated"express 

grants of the pmrer of eminent domain given the agencies engaged in slum 

clearance and low-rent housing by other statutes. Thus, housing authorities, 

which may be activated within any city or county, may condemn property for 

slum clearance, construction of low-cost housing, or construction of farm 

labor camps. Health & Saf. Code §§ 34240, 34325, 36059(i). See also 

Health & Saf. Code §§ 34874, 34875, 34879 (limited dividend housing corpora

tions). The addition of Sections 35167-35171 to the Health and Safety Code 

to grant condemnation authority to community land chest corporations (nonprofit 

corporations formed under Health and Safety Code Sections 35100-35237 to 

provide "housing in rural and suburban areas for families of low income") 

provides all of the agencies covered by subdivision 21 with adequate con-

demnation authority. 

Subdivision 22 

Subdivision 22 is superseded by Section 622 of the Public Utilities 

Code. 
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Code of Civil Procedure § 1238.4 (repealed) 

Sec. Section 1238.4 of the Code of Civil Procedure is repealed. 

la~.4.--S~B~eet-te-tRe-~pevisieRs-ef-tBis-title,-t8e-pigkt-ef 

lie@e .. 

Comment. Section 1238.4 we s added to the Code of Civil Procedure in 

1955, apparently to authorize counties to condemn for the purposes listed. 

Compare Government Code Section 25351.3(a), enacted simultaneously with 

Section 1238.4, granting counties the authority to construct and acquire 

land for such public assembly facilities. For this purpose, Section 1238.4 

is repealed as no longer necessary, for a county may condemn for any proper 

county function. Govt. Code § 25350.5. 

To the extent that Section 1238.4 may incidentally have authorized other 

entities to condemn for the purposes listed, it is suparseded by other sections. 

Generally, the state may condemn for public buildings and grounds for any of 

its activities. See Comment to subdivision 2 of former Section 1238. It 

should be noted, however, that the Department of Commerce may not exercise 

the power of eminent domain on behalf of california World Trade Centers. Govt. 
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Cities may condemn land for public assembly and convention halls as 

well as for public buildings and grounds generally. Govt. Code § 37501. 

See Comment to subdivision 3 of former Section 1238 of the Code of Civil 

Procedure. In addition, cities (and counties) may construct exhibition halls, 

historical museums, and art galleries. Govt. Code § 50331. The power of 

eminent domain is available for these purposes. Govt. Code § 37350.5. 

District agricultural associations and citrus fruit fairs (and counties) 

may construct recreational and cultural facilities of general public interest. 

Bus. & Prof. Code § 19630.5. For a compilation of statutes authorizing the 

power of eminent domain for fair and exposition purposes, see Comment to sub

division 16 of former Section 1238 of the Code of Civil Procedure. 

Although public assembly facilities are a public use (see, ~, Los 

Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. 308, ~ 

denied, 376 U.S. 963 (1964)), private persons may not condemn for that use. 

See former Section 1001 of the Civil Code and Comment thereto. 

The authority contained in former Section 1238.4 to condemn for off-

street parking servicing public assembly facilities is repealed because it 

duplicates broader and more general authority to condemn for off-street park-

ing. See Comment to former Section 1238.1 of the Code of Civil Procedure. 

The authority contained in former Section 1238.4 to condemn for access 

to public assembly facilities is repealed as unnecessary. The right to 

condemn for public assembly facilities has inherent in it the right to pro-

vide for ingress to and egress from the facilities. See Eminent Domain Code 

Section 304. 
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Code of Civil Procedure ,§ 1238.5 (repeeled) 

Sec. Section 1238.5 of the Code of Civil Procedure is repealed. 

Comment. Section 1238.5, declaring irrigation to be a public use, is 

repealed as unnecessary. All public entities authorized to supply irriga-

tion to the public have adequate independent authority to condemn for that 

purpose. See Comment to former Section 1238, subdivision 4 (irrigation 

generally, and for various specific purposes, declsred to be a public use). 

Irrigation is a public use only so long as it is offered to the public. See 
• 

Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 CaL App. 556, 178 P . 
• 

150 (1918). Private persons may not condemn for",this purpose. See former 

Civil Code § 1001 and Comment theFeto. ' However,. a mutual water company does 

have the power of eminent domain for irrigation'PllrT0ses. See Pub. Util. 

Code § 2729 and the Comment to that section. 
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Code of Civil Procedure § 1238.6 (repealed) 

Sec. Section 1238.6 of the Code of Civil procedure is repealed. 

12~9'.--Saejee~-~e-~Re-ppev~sieB6-ef-~Ri6-~i~le1-~Re-FigR~-ef 

~Bea~-aema!B-may-ee-eKe~eisea-ia-eeBalf-ef-~Re-fellewiBg-~el~e-aBe8t 

19--P~e~ee~ieB1-ppeBe!Va~ieB1-eF-Feelaaa~ieB-ef-laHa1-wRe~ReF 

eeveFea-ep-aBeeveFea-ey-wa~eF1-agaiBBt-tRe-eveFflew-e~-iB~6ieB-ef 

weteF-eF-tRe-tR~a~-~Re~efy-eF-agaiBst-tae-effeet8-ef-sae8iaeBee-ef 

tRe-8a~faee-ef-saia-laBa,-a6-ey-eeB8~FaetiBg-levee8-e~-ey-filliBgy 

a~kiBg1-4FaiBiBg-eF-e~BeF-a~FePFiate-Femeaial-metRea. 

Comment. Former Section 1238.6 was enacted in 1957 to declare as a 

public use the protection, preservation, and reclamation of lands subject to 

flooding or subsidence. This declaration is no longer necessary because the 

scheme of the Eminent Domain Code is to eliminate a listing of general public 

uses and to rely instead on specific legislative authorizations 

to condemn. Generally· speaking, the state· (Govt. Code § 15853), 

cities (Govt, Code § 37350.5), and counties (Govt. Code § 25350.5) 

may condemn for any of their functions. Special districts may condemn if ex

pressly authorized to do eo. Private persons may not ·condemn.·for this purpose. 

Specific authority for the above-named entities to preserve, protect, and 

reclaim lands subject to flooding or subsidence can be found in numerous sec

tions. See, e.g., water Code §§ 12579, 12861 (flood control policy declara

tion), 8300-8304 (flood control by Department of water Resources), 8590-8596, 
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8619 (~lood control by Reclamation Board), 8000-8061 (~lood control by cities), 

8100 (flood control by counties), 8110 (flood control by county-formed districts), 

50930 (flood control by reclamation districts), 70150 (floOd control by pro

tection districts). See also Pub. Res. Code §§ 3315-3347 (land subsidence 

in oil and gas pool areas), 6303 (flood control policy declaration); Health & 

Saf. Code §§ 4602.4(e), 4627 (~lood control by municipal utilities); -Govt. Code 

§§ 25680-25684 (~lood control by counties). 

The authority granted in former Section 1238.6 overlaps the authority 

of governmental entities to condemn for drainage, land reclamation, stream 

improvements, and sewerage. For compilations of these statutes, see Comments 

to subdivisions 3, 4, and 8 of former Section 1238. 
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Code of Civil Procedure Section 1239.2 (repealed) 

Sec. Section 1239.2 of the Code of Civil Procedure is repealed. 

Comment. The substance of former Section 1239.2 of the Code of Civil 

Procedure is continued in Public utilities Code Section 21652. 
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Code of Civil Procedure Section 1239.3 (repealed) 

l239T3T--A!ps~ase-a88Ve-tBe-sHPfaee-ef-~Ee~epty-ep-aB-aip-easemeBt 

!B-s~eB-aips~aee-say-8e-ae~~ipee-~eaep-tB!s-title-8y-a-ee~ty;-e!ty; 

~ept-Q!8tp!et;-ep-a!~ept-ei8tp!et-!f-8~eB-teHiBg-is-BeeesSaEY-te-~Ee

viee-aa-BPea-la-wB!sB-exeess!ve-Beisey-V!8patieBy-eiseem#eFty-!BeeB

veB!eBee-eP-iBteEfepeBee-witB-tBe-~88-aae-eBdeymeBt-ef-Eeal-~Ee~eFty 

leeatee-aa~aeeBt-~e-eE-!B-tBe-v~eiBity-ef-aB-aip~ept-aBe-aRY-pee~et!eB 

iB-tBe-saEket-val~e-ef-peal-~Ee~epty-8y-pea8eB-tBepeef-w!ll-eee~-tBEe~B 

tBe-e~eEatieB-ef-a!peEaft-te-aBe-fEem-tBe-ai~eptT 

Comment. The substance of former Code of Civil Procedure Section 1239.3 

is continued in Public utilities Code Section 21652. 
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Code of Civil Procedure Section 1239.4 (repealed) 

Sec. Section 1239.4 of the Code of Civil Procedure is repealed. 

1239.4.--WfteFe-Beees6aF:Y-~e-~F8~ee~-~Be-a~~FeaeBes-ef-eRy-a~~F~ 

fFSm-~Be-eReFeaebmeR~-ef-s~~e~~FeB-eF-vege~aele-l~fe-ef-s~eB-a-Be~gB~ 

eF-eBaFae~eF-as-~e-!RteFfeFe-wi~-eF-Be-BaEa~e~S-~e-~Be-~se-ef-s~eB 

ai~Ft7-1eBa-aadaeaRt-te7-eF-iR-tBe-vieiBi~y-ef1-s~eB-ai~eFt-maY-Be 

ae~~iFea-~aaeF-~is-title-ey-a-ee~ty;-eity-eF-ai~Ft-QistFiet-Fe6e~

iHg-~e-tBe-feFmeF-eWReF-tBeFeef-aR-iFFe¥geaele-fFee-lieeRse-te-~se-aaa 

ee~~-8~eB-laRQ-feF-all-F~eses-eKee~t-~Be-eFeetieR-eF-maiRteRBRee-ef 

st~e~Fes-eF-tBe-gF9wtB-eF-maiRteaaRee-ef-vegetaele-life-aeeve-a-eeE-

taiR-FFeSeFieeQ-BeigBt-eF-may-ee-ae~iFe4-ey-a-eeaRtY1-eity-eF-ai~Ft 

ai6~Fiet-iR-fee. 

Comment. The substance of former Section 1239.4 of the Code of Civil 

Procedure is continued in Public utilities Code Section 21652. The right 

under former Section 1239.4 to take a fee interest or a fee with an 

"irrevocable free license" reserved to the original owner is continued under 

Section 21652 of the Public Utilities Code which permits the taking of a fee 

or any lesser interest. 
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Code of Civil Procedure Section 1240 (repealed) 

~~4Q~--~ae-~~~¥ate-~¥e~eFty-wa~ea-BaY-Be-takeB-~BaeF-tR~s-t~t±e 

~T--All-Feal-~pe~eF~y-geleBg~Bg-6e-aEy-~e¥eeBt 

~T--~aBas-geleBgisg-te-~a~8-stateJ-~Bel~aiBg-~iae-aB&-B~9me¥ge& 

~aRaiJ-Bet-witaiR-tae-ee~eFate-lieit8-e~-aRy-eity;-e¥-eity-aBa-eeaBtYJ 

e¥-te-aBy-ge~BtYJ-iBee~e¥at9a-eity;-eF-eity-aBa-ee~ty;-¥il~age-&F 

teWB;-Bet-a~pF6fFiatea-te-seme-~Q9~ie-Q8et-pFe¥iaea;-taat-al~-l~ta-aB& 

3~ta-seetieRS;-geta-sa¥¥eyea-aRa-~BB~F¥eyea;-eWRea-9y-tae-state-e¥-taB 

YRitBa-~tatBS;-waiea-maY-RBW-eF-may-aeFeafte¥-ge-iRe~Qaea-wita~R-tae 

BKtBpie¥-ge~Raa¥ies-ef-a-BatieBa~-P9SepyatieB;-BF-ef-a-peSeFyeJ-eF-witaiB 

tae-eKtepie¥-geaRaa¥ies-e~-laRas-w~taaFawR-fFem-~~91ie-eB~FY;-8aa~~-ge 

aRa-ae¥e9y-ape-witaaela-~¥em-tae-6fe¥atieR-eg-taie-tit~e-aRa-B8al~-Bet 

ge-ee8aemBea-aS-ag~iBit-tae-state-e~-tae-YBitea-State8t 

3T--P¥epepty-a~~pe~piatea-te-~a9lie-QBet-9~t-sHea-~P6~eFtY-8aa~1 

Bet-ge-takeR-HBless-ge!'-a-meFe-BeeeSSai'Y-~H9He-ase-tBaR-tast-te-waiea 

it-aas-alF9aaY-BeeB-a~pi'6f¥iateal-~peviaea;-taat-wBe¥e-aBY-BHea-~PBpepty 

aas-BeeB-8e-a»ps1lda~ea-By-aB.y-iBa~"iialial;-giPli!-sP-~Fivate-ee~611'aH6B; 

;ae-Hse-tae;;>esf-f'el'-a-stal;e-a;igl!way-sF-a-~a9Ue-stFget-e¥-aigBway-eg-tae 

s~ete;-ep-a-esQBty,-eity-aBa-eeHa~y;-s¥-iBee~spatea-eity-sll'-l;swa;-~eiBt 

aigaway-aisl;;;>iel;;-si'-tae-Iise-tae¥eeg-By-tae-state-s¥-a-aeIiBty,-eity-asa 

-56-



CODE OF CIVIL PROCEDURE § 1240 

Tentatively approved September 1971 

Qe~RtY~-~Ree~eFetea-eity-el'-tewR~-jeiRt-BigBway-a~stFietJ-eF-~l'Fi8atieR 

~F-P.l8Hie ~-13ai: -'W"~:r6ep- ais :f.:!'ieio:; - ~eF- ~ke - saBie -pH~t-3:e -~a~e8e - ~e-wR ~ ~R- ~ ~ -A'l: S 

~eeR-sa-a~~l'e~F~atea;-eF-feF-Rny-e~aeF-~~B~ie-~~~eBe-Baall-Ae-aesmea-meFe 

He e e 6 s aFY -" s e s - t Ila Fi - t He -1111 b 1 ~ e - Oi s" -1> e-W B! eil-S Oieil-Ill' &ll e l' ~Y -lias -a IF,,aoiy 

"e ea -a]'l:!H'e]'lFiate9.t -aRa-.lH'Olvi.9.eR - f\l1'~Be'l'; - ;'liat ~wileFe -l'l'6:1leFty 

all'eaay-appl'~r±a~ea-~e-a-pabl±e-a~e-or-pa~e8e,-by-aBY-pero~,-f±rM 

ol'-pFiv~~e-ee~oFa~ioB;-i8-aoagkt-~o-be-takeH-by-the-5tate;-a-eo~ty; 

Qity-aR4-QQ~Rty,-~RQQPPQl'QtQ4-QitY-Q~-tQWRy-aQ~Rt-Q~BQWay-4ist~~Q~, 

~1'FigatieR-eF-mOiR!ei:llal-wateF-aistFietJ-feF-aRetQ9~-~eeli9-yse-QP-ll"PPQQ9, 

WQ;'"h_ i ,,_ cgllsi; tellt .. wUh_ the_"QRtiRaaR9ii1_ef - ttl,,-I.l.l"'- gf - SY"Q-p~epliipty 

e1'-seme-!le1'tieR-~Bel'eef-fel'-saea-exis~±ag-!la~ose;-to-~fte-Bame-exte~~ 

a6-6~eh-p~ope~~y-i6-the~-a5ed,-or-to-a-leB6-or-mod±f±ed-extent,-then 

~he-l'i~Bt-tO-~Be-Baeh-pro~er~y-for-5~eh-pr~o6ed-pablie-pa~o6e;-in 

eommon-with-6aeh-other-a5e-or-~a~o8e,-either-a6-then-exi~t±ng;-or-to 

a-leas-eF-me4ifiea-exteat , -may-ee-takeR-ey-tae-atate,-seea-eeaaty,-eity 

ana-eonnty,-iHeo~o~atea-eity-or-town,-joint-highway-ai6triet;-or 

irriga~iOB-o~-mnnie±~al-water-di5t~iet;-ana-the-eon~t-may-fix-the-terme 

aBd-eondit±on6-~on-whieh-6neh-~roper~y-mtty-be-6o-taken;-a~d-the-mannor 

and-ex~en~-of-tfte-a6e-thereof-for-eaeh-of-6aeh-pablie-parposes,-and-may 

eFaeF-tRe-Femeva±-eF-peleeat~9R-9f-aRy-st~agtg~Q~y-ep-~mppeVQ~gRts-tR9P9-

~R_g~_ttlg~gg~~_~Q_fa~_a~_~aY_PQ_~Qq~i~g4_py_s~QQ_Q~QR_~gq~--B~t 

p~gpe~ty_app~gp~iatQ4_to_thg_gsQ_Qf_QRy_gQI.lRty._g~ty_aR4-QeuRtY.-~R9QPP9-

~ated-eity-or-town,-or-m~aiei!lal-watep-aistFiet;-maY-Re~-ee-takeR-ey 

any-other-eoanty,-eity-and-eonnty,-±neorporated-eity-or-town,-or 
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mYE~e~~al-~ate~-a~st~~et,-~aile-syea-~Fe~eFty-i6-se-a~~Fe~F~st8a-sE8 

8688-feF-tae-~8Blie-~y~e8eS-feF-~a~ea-it-asS-Beea-se-s~~F~Fiatea~ 

4.--PFep9P~Y-SPpF9~F~ate8-te-aay-p8Blie-ese-By-aay-ipFigstieE 

4;ia~p;i9t~ -aa.'f -Be-~akeH-lly-aHetaep- ippioatie"-EUstFiet-feF-aHe~l;.eF 

p8elie-8a9-aR8-~8~es9,-wl;.iea-is-eeEs~steEt-~ita-tRe-8se-ef-seea 

pp~epty-feF-aHea-eKistiEg-pR~ese8-te-tRe-same-eKteEt-as--SRSl;. 

pFepepty-is-tl;.ss-RSeat-pFeviaea;-tl;.a~-~ae-F~gat-~e-8Rel;.-limitea-sB8 

~a-8eaa8s-saall-;iEe18ae-~Re-F~gl;.~-~e-ealaFge,-el;.aBge-SF-impFeve-tl;.e 

PFep8pty-se-takss,-pFeviae8-faF~l;.ePl-tl;.at-ssel;.-eslaFgemest;-eRasgs-ep 

impFsvemsEt-sRall-R8t-iRt9Ff9Fs-w;itR-tRe-eFig~Bal-Rse-eF-aBY-BeeeSsaFY 

sKt9HB;ieB-ep-eRlapgemsRt-ef-SReR-Rse~ 

'T--FFaEel;.~ses-feF-asy-pRBlie-8;ility,-SBa-all-k;isaa-ef-pF~eFty 

ef-asY-RatRFe-waatsesV8F-RBea;-eitasF-aRFiag-tae-eKistesee-sf-sF-at 

~l;.s-teFa~Eat~eB-ef-sai8-fFaBel;.ise;-te-B8~~ly-aEa-fRFaiBa-tae-seFvise-e# 

e8sR-p8Blie-8til~ty,-B8t-s8ea-fFaaeai8e-eF-pFepeFty-al;.all-aet-ee-taksR 

s*eept-feF-a-meFe-EseessaFy-paBl~e-8Be~ 

~T--All-F!gats-ef-way-f6F-aRy-aaa-all-tRe-~8~sses-meEtieBea-~a 

geet~ea-~3g,-aRa-aRy-aR8-all-stF8et8Fes-aRa-!mpFevemeRts-eR!-eveF! 

aSFess-eF-alsEg-s8ea-Figats-sf-waYl-aaa-tke-lasas-aela-eF-8sea-iR 

essBee~~sB-tReFewita-saall-Be-S8B~ee~-te-B8-eeBsee~e~-wi~a;-eFesseal-9¥ 

iRteFseete4-By-eF-emBFaeeQ-wi~aiR-aBy-g;ReF-F!gat-ef-way-eF-imppsvemeats, 

eF-BtFaetaFea-tkeFeeBT--~aey-sRall-~~e-Be-saB~eet-te-a-iim!tea-8s81-!a 

eemmeR-w~ta-tRe-eWReF-taeF8ef;-WRea-aee8BsaFY1-Bet-s8ea-ases,-s¥9ssiRgsl 

-58-



CODE OF CIV iL PROCEDURE § 1240 

Tentatively approved September 1971 

Comment. Section 1240 is superseded by the provisions listed below. 

Section 1240 Eminent Domain Code 

Paragraph 1- - - See §§ 101, 303 

Paragraph 2- - - .... - - - See [Public Resources Code § 7994 J 

Paragraph 3- - - - - - - See §§ 450-456, 470-47l. See also 
§ 113 

Paragraph 4- - ........ - .... - - - See §§ 470-47l. See also § 113 

Paragraph 5- - - - - - - - - See ~ 450-456. See also §§ 101, 303 

Paragraph 6- - - - See §§ 470-471. See also §§ 101, 303 

Paragraph 7- See §§ 101, 303 

Paragraph 8- [to be determined later] 
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Code of Civil Procedure Section 1241 (repealed) 
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CODE OF CIVIL PROCEDURE § 1241 

Tentatively approved September 1971 

aF-a-wa~eF-aistFiet,-eF-tae-iBaa9itaBts-tBeFeeft-eF-iB-eeB~~BetieH-wita 

tRat-may-Rave-geeB-tp.eFetefeFe-aeteFmiHea-H~eR-eF-taat-may-taeFesfteF 

Be-aeteFmiHea-H~eB-iR-aeeeFaaRee-w~tp.-law-9y-tRe-~e~le-ef-SHY-SeSa 
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Tentatively approved September 1971 

~~HBty;-e~ty-a~a-e~aBty,-~aeeppeFatea-sitY-aF-~6WR-eF-m~Bi~!~a±-watep 

Q~stFiQt-9F-QR-iFF~gati9R-aistFiet;-a-tFaRBit-QistFiet;-a-Fapia-tFaBs~t 

aaa-Q9HRt~es;-iBe9pp9Fatea-eities-9F-tewRS-9F-mHRieipal-wateF-aistFiets 

9F-ippigatieR-a!stpiets;-tFaasit-aistFiets,-Fapia-tFaRSit-aistFiets; 

pH9~ie-Htility-aistFiets;-eF-wat9F-aistFiets~ 

BQt-pFivate-pF~eFty-appp~Fiatea-te-tRe-ase-ef-asy-eeaRty,-eity 

aistFiet,-eF-iFFigaties-aistpiet,-eF-tFsssit-aistFiet,-ep-pspia-tFsssit 

aistFiet,-ep-paslie-Qtility-aistFiet;-eF-wsteF-aistFiet,-wBi±e-saek 

pFep9Fty-is-se-sppF~Fiatea-sRa-asea-feF-tRe-paelie-paFPeses-fep-wBiek 

it-Ras-eeeR-se-appF~Fiatea~ 

Comment. Section 1241 is superseded by provisions of the Eminent 

DOOlain Code indicated be 10'" 

Section 1241 

Paragraph 1 -

Paragraph 2 -

Paragraph 3 -

Eminent Domain Code 

- - §§ 300, 301 

- - - - - - - - - - §§ 302, 310-313 

- - - - - - - - - §§ 450-456. See also § 113. 
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Code of Civil Procedure Section 1241.7 (repealed) 

~4~~1~--fa~--EKeeFt-as-~Feviaea-ift-sHsaivi6i8ft-E8~,-R8~itas~B4iBg 

meRt-aFea-aB-~FeBeR~~y-e6tae~iBaea-8y-tae-Be~FtMeR~-ef-Fisa-aRa-Same 

BiB~8~i€-site,-8F-ee8~8gi€al-pese¥ve-was-aeaieatea-~8-eF-es~e~iBBea-fe~ 
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Tentatively approved September 1971 

faF-~Fk-aF-FeeFeQt~aaal-~a~ases7-eF-as-a-w~lalife-aF-wateFfewl-Beaage

meBt-aFea,-eF-Qs-a-a~etaF~e-s~te-iBelaaea-~B-tae-BQt~anal-Reg~steF-ef 

HisteFie-Plaees-aF-etate-FegisteFea-laBaaeFksy-aF-se-QB-eealag~eal 

~eeFVe-se-FFav~aea-feF-~a-AFtiele-4-feeemeBe!Bg-w!th-SeetiaB-l,ggj-ef 

€Ba~teF-,-ef-BivisiaB-2-ef-tae-Fisa-Qaa-Same-eeae,-~F!eF-te-tae-iBit!Qt~eB 

af-aigBwQY-Feate-laeatiea-staaiesy-ea-eetiea-feF-aeeleFataFY-Felief-may 

ee-eF9agat-eBly-ey-tae-~elie-egeaey-awRiBg-sa€a-~eFk-eF-FeeFe9tisael 

eFee,-eF-wilalife-eF-wateFfewl-meaegemeat-sFe9,-aF-aisteFie-siter-eF 

eeelagieel-FeseFVe-iB-tae-sa~FiaF-eaaFt-ta-aete~ae-tke-~aestiaa-ef 

w8iea-~elie-ase-is-tae-eest-sBa-meat-aeeeseaFY-~elie-ase-feF-saea 

~F9~Fty~--Saea-aetiaa-feF-aeelaFataFY-Felief-aasll-ee-filea-saa-seFVea 

witaiB-12g-aays~afteF-wFitteB-Betiee-te-tae-Faelie-egeaey-ewRiag-saea 

~Fk-eF-eealegieel-FeseF¥e-ey-tke-Bel~feFBie-Higkway-eemmissiea-taat-e 

~Fa~asea-Feate-eF-ea-eaaptea-F8ate-iBelaaes-~Fk-laBa-aF-FeeFeetieBe1 

eFes,-aF-a-wilalife-aF-wateFfewl-maaagemeat-eFes,-eF-sa-aisteFia-site, 

aF-eB-eealagieel-FSserve-ewaea-ey-tast-egeBey~--!a-saea-aeelaFeteFY 

FSlief-eetiaBy-tae-Feselatiae-af-tae-eammissieB-sasll-eet-ee-eeeelasive 

eviaeeee-af-tae-matteFs-set-feFta-iB-Seetiea-lgg-ef-tke-StFeets-saa-Higa

wsys-SeQe~--Saea-eetiaB-faF-aeelsFstaFY-Felief-sasll-asve-FFefeFeBee 

aveF-all-etae?-eivil-eetiaBs-1B-tae-matteF-af-settiBg-tRe-seme-faF-aeeF

iag-eF-tFiel-te-tae-eaa-tast-sBy-saea-setieB-saell-ee-~aiekly-aesPi-saa 

aete~Bea.--~f-aB-aetieB-faF-aeelsFateFY-Feliei-is-Bet-filea-saa-servea 

w!taiB-saea-12g-aay-~eFiea,-tae-Figat-te-eFiBg-6aea-setiae-i6-waivea-eBa 

tae-~FevisiaB6-ef-saeaivis!eB-faj-saell-Bet-a~~ly.--waea-a-aeelaFst8pY 
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Tentatively approved September 1971 

~1!ef-aet!eB;-w~tB-~es~eet-te-8~eB-~~~eFty-ee!Bg-seHgkt-fe~-B~gkway 

fti~eses;-maY-Bet-ee-e~e~gBt-fti~SaaBt-te-tB!s-~ea!v!s!ea;-tBe-~~e

v!s~eB8-ef-s~ea!vis!eB-fa~-ef-~Bis-seet!eB-sSell-Bet-a~. 

Comment. Section 1241.7 is superseded by Section 455 of the Eminent 

Domain Code and Section 103.5 of the Streets and Highways Code. 
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Code of Civil Procedure Section 1241.9 (repealed) 

~41~9.--taj--EKee~~-as-~~eviaea-ia-B~ea!viB!9a-tej,-Be*wi~BstaaatBg 

a~-9~Be~-~~v!B!ea-ef-law-~e-~Be-e9a~~a~y,-~ae-~e~-~Bs~-~F9~e~~y-is 

ewaea-ey-a-aea~~9f~~-e~gaa~ea~~9a-eea~~i~~~eaB-~e-waieB-aFe-aea~e~ible 

fe~-Bta~e-aaa-feae~1-iRe9me-taK-~~BeB-~aae~-~Be-laY-ef-~a~s-Bta~ 

aaa-ef-~ae-gaitea-StateB-aBa-Bsv!Bg-~Re-~~iBaF:Y-~~ese-ef-~~eBe~!Bg 

aFeaB-!B-~ae!~-Ha~~al-eeaa!t~ea;-aaa-tBst-sHeB-~F9~e~tY-!B-e~eB-~e-~ae 

~bl~e-sHerleet-te-Feaseaaele-FeBt?~e~!9BB-aaa-!s-aFP?e~~ate,-aaa-HBea 

eKel~s!velyy-fe?-tRe-~FeBe~atiea-ef-Ha~ive-~laBtBy-e?-aative-aBimalBy 

iBelHaiBg,-bH~-Bet-l!mitea-~e;-mamealB;-bi?aB;-aaa-BB?iBe-life;-e?-e!et~e 

eemmHRitieB,-e?-geelegieal-e?-geeg?a~ieal-f9~t~eBB-ef-seieBtifie-e? 

eaHeati9BB1-iBteFeBtj-aaa-~tRe~-tS8t-SHeR-~~e~~ty-is-i??eveeaely-aea!

ea~ea-te-sHeR-~ses-se-tBat-H~B-li~H~aatieB;-aiBsel~tieB,-e?-aesaaeBmeBt 

ef-eF-by-~ae-ewae?;-s~eR-~~e~~ty-will-ee-ai8~?ibH~ea-eBly-te-a-ftiBa, 

f~tieB,-e?-ee~e?B~ieB-wae8e-~F9~e~y-iB-likewise-i??eveeably-aeai

eatea-te-SHeB-Hses;-eF-~e-a-geveFBmeBtal-ageBey-RelaiBg-laaa-fe~-SHeR 

Hsest-estaeli8ReB-a-Fe~ttable-~~e~tieB-ef-!tB-BsviBg-eeeB-aFPF9~?~tea 

fe?-tae-beBt-aaa-mes~-aeeeBBa?Y-~Helie-Hse.--~e-~?e~tieB-establisBea 

ey-tRiB-seetieB-is-a-~Bam~tieB-affeetiBg-tRe-b~aeB-9f-~Feef. 

tej--WReB-~~e~~y-aeBeFibea-iR-SHeaivisieB-€aj-!8-s~gat-te-be 

ae~~!?ea-fe?-state-aigRway-~~~ses;-aaa-SHeR-~?e~?~y-was-eKel~Bively 

ievetei-te-a-HSe-e?-HSeS-ae8e?iSea-ia-8HbiivisieB-Ea~-~?!e?-te-tae-iBitia

tieB-ef-Rigaway-~te-leeatieB-st~aiesl-aB-aetieB-fe?-aeela~te?y-?elief 

may-ee-b~~-eBly-ey-s~ea-BeB~fit-e?gsBiBatieB-ewaiBg-s~ea-~?e~?ty 
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~a-tke-8~~p~ep-ee~Ft-t9-ae~e~Be-tBe-~~est~eB-ef-WB~ea-~~81~e-~se-~8 

tfte-ee8t-aBa-mest-ReeessaFY-~~elie-~8e-fe~-~eft-~P9~pty.--S~ea-aet!eB 

fep-aeelapateFY-pel~ef-sBall-ee-f!!ea-aaa-seFVea-w~tBia-12Q-eays-afte~ 

wp~tteB-Betiee-te-tBe-ReB~efit-e~gaa!sat~ea-ewa~Rg-8~ea-'P9F9pty-ey 

tBe-eal!fePB!a-Higkway-Sema!ssiea-*fta*-a-~~9~e8ea-~~*e-e~-aa-aae~*ea 

P9~*e-!ael~es-s~eB-'P9F9Fty-ewRea-ey-taat-ePgaR!sa*!eRt-,peviaea-tHat 

~ea-w~!ttea-aetiee-Reea-9a!y-ee-givea-t9-aeR~ef!t-9PgaR!sat!eRs-tBat 

aP9-eR-f!le-witB-tBe-Registpap-ef-Sfta~itae!e-~~8ts-9f-tB!8-8tate~--Ia 

s~eB-aeelapateFY-pe!!ef-aetieR1-tke-P9sel~tieR-ef-tke-eeem!ssieR-saall 

aet-ee-eeRel~s!ve-eviaeRee-9f-tke-met*eps-set-f9ptB-iR-Seet!sR-1Q3-ef 

tBe-S*~ets-aaa-Higftway8-eeae.--s~ea-aet!eR-fep-aeelapa*eFY-pelief-saall 

Beve-~pefeP9Ree-eve~-all-etkep-eivil-aet!eBs-iR-tBe-matte~-ef-settiag 

tke-aetiea-f~-BeapiRg-ep-tp!al-te-tfte-eaa-tftat-aay-~ea-aetieR-saall-ee 

~~iekly-BeaFa-aaa-aete£M!B9a.--!f-aR-aet~eB-fsp-aeelapat9FY-~lief-is 

Ret-filea-aaa-seFVea-witBiR-s~eB-12Q-eay-,e~iaa;-tke-pigkt-te-ePiBg 

s~ek-aetieB-is-waivea-aRa-tBe-~P9visieas-ef-s~eaiv!sieB-taj-sftall-Bet 

a~,ly.--WSeR-a-aeelapateFY-~elief-aetieR1-witB-pe~et-te-s~eB-,~Fty 

geiag-s~gSt-fe~-Ri8kway-~~seS1-H8y-aet-8e-ep9~gftt-IMPS~Rt-*e-tBis 

8~8aivisieR1-tBe-~~evisieRs-ef-~eaivi8ieR-taj-ef-tkis-seetteR-sBell-Ret 

a~~. 

Comment. Section 1241.9 is superseded by Section 454 of the Eminent 

D~main Code and Section 103.5 of the Streets and Highways Code. 

-68-
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Tentatively approved September 1971 

Code of Civil Procedure § 1245.4 (repealed) 

~24,~4~--WkeseveF-is-aey-~Feeee~iRg-BFe~gBt-~~eF-tBi5-tit~e-ia 

vBieB-aey-lIi_;ie;!.~,y,-eeF~9FatieB-;is-tB9-p~aiatH·~-;ii;-;!.s-se"I5Bt-te-ees

~elliB-te-pYB~;!.e-H8e-aey-~aa~-eF-aBY-FesaiR~eF;-FeVeFSi9B7-eaSeBesty-eF 

etBeF-estate-tkeF9;!.a;-wkieB-~aaQ-is-sB9WB-y~ea-aay-~;!.~e~-9F-FgeeFQ9Q 

map-as-a-~s~HaFe~-eF-etBeF-epes-spaee-vitkeHt-asy-~HFtkeF-v8F~S 

epeei~isg-tBe-;!.Bteat;!.eB8-e#-tke-9vaeFB-tBeFee#-~;i~;iag-sHek-map-vitk 

Fespeet-tkeFete-9F-tke-Y8es-aF-~YF~eses-geF-waaea-i;h@-same-aay-kave 

Beea-aBaaeeBee-eF-eeQieateey-aae-Be-eeee;-e#~eF-8f-~ee;ieat'eB-~p-si;he~· 

ia8tPHmeBt-appeeFS-e#-FeeeFe-is-tae-ef#iee-8f-tae-es~tY-Fee8F~eF 

ekswiag-eF-isaieat4ag-tae-Hses-8F-pHFp8ses-fsF-wa4ea-tae-sase-say-eave 

Bees-aBaBQ8aee-9F-Qeeieate~-aa~-sHek-aap-aas-BeeB-es-file-sF-es-FeeeFe 

fSF-S8Fe-tkaa-,Q-yeeFsy-tke-pleistiff-aay-is-saia-pFeeeeeiag-seek-a 

~yaBReBt-agaiast-tke-99HBty-ia-vkiek-tk9-laaa-is-leeatea-asQ-tae-iaBaB

itasts-taeFee#-ase-age;!.sst-tke-gtate-ef-£alifeFBia-aae-tae-pesple 

tkeFeefy-eeteFBiBiag-its-title-tkeFetSy-tae-Hsee-sF-tFYstsy-if-aeyy 

YBaeF-vkiek-;it-keles-tke-8ame;-asQ-tke-p~ese8-i;e-vk;!.eR-ii;-aay-~Yt-i;ke 

sase~--AYta8Fity-;is-aeFeBy-gFaateQ-;!.a-aey-eyeB-~Feeeeeiag-te-sye-tae 

£tate-ef-galifeFsia-asa-iR-aay-syek-pF8eeeaiag-sepviee-ef-~Feeese-eea~l 

Be-aaQe-H~ea-tBe-Ai;t8FaeY-~BeFa~-asa-tke-~iFeeteF-s~-~aeF,y,-geFviees7 

IR-asy-sY9R-a8t;i9B-ta9-At~9FB9y-gea9PQ.-sa,y,1-Fe~pes9Rt-i;Re-~tQi;9-e# 
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gal!f8PRia-iR-i~s-s9VepeigB-aBQ-iR-i~e-~p~pie~ap~-ea~ei~~-aeQ-ale9 

*Re-~ee~le-ef-~Re-~~a~e-ef-galifePRia-as-~Re-geRef~eiap!ee-ef-a~ 

~p~s~-YRQep-wR!eR-8aiQ-laeQ-i91-ep-i8-allegeQ-~e-8e1-RelQ~--Aey-~~g

meR~-PeRQePeQ-~R-9~eR-FPgeeeQiRg-8Ball-ee-eeRel~ive-~9B-~Re-~~a~e-9f 

Qalif9PR!a-aeQ-~Re-FeeFle-~Repeef-aeQ-~9B-~Re-eeYB~~-iR-wRiSR-saia 

18BQ-is-leea~eQ-aBQ-~Re-iRRaei~aR~e-~9Peef1-if-saiQ-eeYB~Y-is-Eaae-a 

~~~-~e-eaiQ-~peeeeaiBgs. 

Comment. Section 1245.4 was evidently intended as narrowly-drawn 

special legislation designed to aid the City of Marysville to condemn property 

known as Cortez Square and to convey it to the County of Yuba for the purpose 

of erecting a county courthouse. Cf. Govt. Code §§ 50530 and 50533, and 

City of Marysville v. Boyd, 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960). As 

such, it has outlasted any usefulness it may have had. See City of Marysville 

v. Boyd, supra. 

The right of a person authorized to condemn property for a public use 

to name as defendants all persons public and private, known or unknown, is 

continued in Eminent Domain Code Section 
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Code of Civil Procedure § 1264.1 (repealed) 

Sec. Section 1264.1 of the Code of Civil Procedure is repealed. 

~e4~l~--WRepe-~Re-~p~ep~Y-6eYgR~-~e-8e-eeR~emRe~-is-a-~P8R8Rise 

e~-limi~e~-~~8~ieR-;e-eellee~-~elle-eR-aRy-8Fi~ge-eF-Ri@Rway,-;Re 

~laiR~iff-may-eeReemR-;Re-pi§R;-~e-;ake-e~eR-fpaReRiee-as-ef-a-f~~~pe 

~a~e,-wRieR-aa;e-sRal.-8e-speeifie~-iR-;Re-e~laiR;-aR~-iR-;Re-S~8gmeR; 

ef-eeR&emRa~iea~ 

Comment. Section 1264.1 and its implementing Sections 1264.2-1264.6 

and 1264.8, relating to condemnation of toll franchises of limited duration 

as of a future date, are not continued. These sections were of extremely 

limited application and are presently of little or not Significance, for 

there appear to be no existing toll bridge or toll road franchises. In 

addition, these sections largely restated the rules of eminent domain that 

would be applicable in their absence. See Work of the 1937 California Legis

lature, 11 So. Cal. L. Rev. 1, 33-39 (1937). 

For related provisions, see Eminent Domain Code Section 101 ("property" 

defined); Streets and Highways Code Sections 30800 and 20810 (granting 

franchises); Public utilities Code Section 1403 (condemnation of utilities); 

Cal. Const., Art XII, § 8 (right of Legislature). See also former Code of 

Civil Procedure Sections 1238(4) and 1240(5) and Comments thereto (condemna

tion of toll bridges and roads, and of franchises). 
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Code of Civil Procedure § 1264.2 (repealed) 

Sec. Section 1264.2 of the Code of Civil Procedure is 

repealed. 

±Q~yQy--~e-measaFe-ef-eamages-iB-tae-ease-ef-a-~FeeeeeiBg 

eemiBg-~eeF-seetieB-±Qe4y±-sAa±±;-eKee~t-as-~Fevieee-ia-seetiea 

±Qe4Y3;-Be-~ae-¥a±~e-ef-tae-FigR~6-gFaa~ee-~aeeF-Saie-fFaaeaise 

feF-~ae-~Fiee-BetweeB-Saie-ea~e-aBa-~ae-eK~iFa~ieB-af-Baie-fFaB

eaiBe~-a~e-eeasieeFatiea-geiBg-Aaa-te-tse-9~aeaB-aB-We±±-aB-~se 

geBefitB-eeafeFFee-By-saea-fFaaesisey 

Comment. See Comment to former Section 1264.1. 

-72-



CODE OF CIVIL PROCEDURE § 1264.3 

Tentatively approved September 1971 

Code of Civil Procedure § 1264.3 (repealed) 

Sec. Section 1264.3 of the Code of Civil Procedure is 

repealed. 

lae4.3.--±~-~~ev~s!eR-was-Haae-~R-~ke-~~aRek!se-s~gat-~e-ee-eeR

aemRea-e~-~R-~ae-a~~±~eae±e-s~e~~~es-~Rae~-wk!ea-~ae-~~aReaise-was 

g~aBtea-~e~-~ae-ae~~!s!~~eR-e~-sa!a-~e±±-e~~age-e~-te±±-~eaa-e~-saia 

~~aBek!se-ey-tke-ee~ty-g~aBt!Bg-~ae-~raBea!Be-ep-ey-~ae-e~R~ieB7 

rleiB~±y-aet!BgT-!B-waiea-~ae-~e±±-ep~age-ep-~e±±-P8aa-!B-sit~a~eT-eR 

~ae-~ymeB~-e~-~ae-~a!~-easa-va±~e-e~-sa~a-te±±-epiage-ep-~e±!-~eaa, 

witae~t-eeBsiaepetieB-e~-~ae-va±~e-ef-~ae-~paBeaiseT-~aeB-eBa-iB-~aa~ 

eveB~7-~B-aBY-~~eeeeaiBg-epe~gBt-~ep-tae-tek!Bg-e~-e~ea-fP8Beaise;-~ae 

eempeBBa~!eR-awa~ea-saa±±-Be~-eHeeea-~ae-~a!~-easa-ve±~e-ef-8~ea-te!± 

epiage-e~-~e±±-peaa,-eH€±a8ive-ef-tae-va±~e-ef-~ke-f~aBeai6e. 

Comment. See Comment to former Section 1264.1. 
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Code of Civil Procedure § 1264.4 (repealed) 

Sec. Section 1264.4 of the Code of Civil Procedure is 

repealed. 

~g~4.4.--If-a-aew-tF~a~-~s-gFeRtea-eF-tfte-~~a~eat-~s-FeveFsea 

eaa-Femaaaea-feF-e-aew-tF~e~;-tfte-~efatiff-sfte~~-ftsve-tfte-F~gat-as 

e-matteF-ef-e~Fse;-ia-eeseB-eemfag-HBaeF-Beetiea-±a~.~-te-aMeaa 

tfte-e_fl~dat-te-8~eU'y-e-aUfeFeat-aete-ae- e!' wftiea-saU-fFaaek!ee 

eMU-ee-takea. 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.5 

Tentatively approved September 1971 

Code of Civil Procedure § 1264.5 (repealed) 

Sec. Section 1264.5 of the Code of Civil Procedure is 

repealed. 

~etal-ameaB~-ef-~ellB-eellee~ea-eF-eellee~iele-tse-ameaB~B-aet~lly 

~a~8-8ee~~eB-aeeB-Be~-e~~lY-~B-tae8e-ea8eB-iB-waiea-tSe-~laiB~~ff 

~ekeB-~sseBB~eB-~esaiBg-a~~eal-~FS~R~-ta-~ae-~FaV!BiaR6-ef-SeetiaR 

12,4-eF-tekeB-~ssessfaR-aBaeF-~ae-~Fev!BieRs-af-SeetieR-l4-ef-Ap~iele 

±-ef-~ae-eeRs~!tatieB~ 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.6 

Tentatively approved September 1971 

Code of Civil Procedure § 1264.6 (repealed) 

Sec. Section 1264.6 of the Code of Civil Procedure is 

repealed. 

19~4~~~--Pe-Bega~e-~Re-aea~etfeR-B~efffea-iR-8eetfeR-lg~4~,-tae 

~!aiR~fff-m~B~-wi~RiR-!g-aaYB-afte~-~Re-~emf~tit~-f8-~eeeivea-f~m 

tRe-~eviewfRg-ee~-BeFVe-eR-tRe-aefeR8aRt-aRa-ffle-fR-~Re-B~~~fe~ 

e8M~-RiB-metfeR-te-Bet-fe~-Rea~iag-tRe-~~eB~feR-ef-tRe-aeaaetieB-te 

ee-msaeT--Ifr-eR-~Re-Rea~iBg-ef-Baia-metieBy-~~eef-i8-msae-te-tae 

BatfBfaetieB-ef-tRe-e8M~-ef-~laiBtiftLB-aei!ity-te-~Yl-aaa-effe~-te 

~Yl-tRe-j~agmeBt,-aB-B~eeifiea-iR-8eet!eR-lg~4T'1-tRe-ee~t-BRall 

g~aRt-tRe-metieB-eaa-8kel!-ftK-a-time-feF-tRe-aete~RatieB-ef-tRe 

BmeaHt-te-Be-aeaaetea;-wRfea-am~t-Bha!l-ee-aeteFmiBea-ey-tae-ee~t 

B!ttiBg-witRea~-a-~a~-aB!eBB-~!aiRtfff-e~-aefeRaaBt-eB-e~-eefe~-tRe 

aate-ef-tRe-Rea~iBg-ef-Baia-metieB-te-set-fi!eB-wftR-tae-e8M~~-a 

aemaaa-!B-~!~fBg-fe~-a-~a~;-!R-wRieR-eaBe-tRe-Ba!a-am8MB~-Bhall-ee 

aete~ea-ey-a-ja~T 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.8 

Tentatively approved September 1971 

Code of Civil Procedure § 1264.8 (repealed) 

Sec. Section 1264.8 of the Code of Civil Procedure is 

repealed. 

~e4~g~--rR-aHY-ease-B~e~gftt-~aae~-eeet~eR-~e4~lJ-tfte-~~Rt~ff 

eftall-ftave-tke-~11-~e~iea-s~eeifiea-~R-seetieR-12,1-~B-wkieft-te-~y 

tke-~~agMeRt1-~t-iR-ease-tke-~~~ea-e~eifiea-iB-tftat-seetieR-eH~i~ee 

~~ie~-te-tke-aste-e~eeifiea-iB-tfte-~~agMeRt-fe~-tke-takiRg-ef-ssia 

f~aBeftiee;-tfte-~e~iea-sftall-Be-eHteaaea-te-aBa-iRel~aiRg-tke-aay-~e

eeaiBg-Baia-e~eifiea-aate. 

Ne-sBaBaeRmeRt-eftall-Be-~l!ea-~aae~-BeetieB-~"s-~BleBB-tBe 

rl~8gMeBt-ie-Ret-~~a-witftiB-tse-t!me-fte~e~B-s~eifiea. 

Comment. See Comment to former Section 1264.1. 
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CODE OF CIVIL PROCEDURE § 1264.9 

Tentatively approved September 1911 

Code of Civil Procedure § 1264.9 (repealed) 

Sec. Section 1264.9 of the Code of Civil Procedure is 

repealed. 

ae~a~Fea;-aaa-if;-aaa-iB-~fte-eveB~,-aRy-eaeft-liaeil~~Y-&e-ee-ae~e~iBea 

~ga~Be~-ea~a-eeaaemBiBg-ra~~~y,-~fteB-aaa-~B-~ftA~-eveB~-aB-avaF8-e~ll-ee 

Baae-~e-eaeft-eeaBty;-e~~Y-&F-etfteP-~81ie-MaB8a~8pY;-~F8H8B~-te-tfte 

~F8~8!~H8-e'-tfte-law~ 

Comment. Section 1264.9, relating the the jurisdiction of the court to 

determine the liability of a condemnor for taxes, license fees, and franchise 

payments on, as well'as, reversionary interests of a city, county, or other 

public mandatory in, a toll bridge or toll road, or franchise thereon, is not 

continued. The section was of little or no current significance, for there 

appear to be few existing private toll roads or bridges and no existing 

franchises for their operation. Moreover, the court has general jurisdiction 

to determine matters incident to the condemnation of property (see Eminent 

Domain Code Section ____ , see also former Code of Civil Procedure Section 



CODE OF CIVIL PROCEDURE § 1264.9 

Tentatively approved September 1971 

1247(2) and Comment thereto), as well as specific jurisdiction to determine 

liability for taxes (see Revenue a~ Taxation 'Code Section 49B6J see also 
~ 

former Code of Civil Procedure Sections 1252.1 and 1252.2 and Comments 

thereto) • 
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GOVERNMENT CODE §§ 6950-6956 

Tentatively approved September 1971 

ACQUISITION OF PROPERTY BY COUNTY OR CITY 
FOR OPEN SPACE 

Sec. The heading for Chapter 12 (commencing "ith Section 6950) 

of Division '7 of Title 1 of the Government Code is amended to read: 

P¥e~e¥ty Acquisition of Property for Open Space 
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GOVERNMENT CODE § 6950 

Tentatively approved September 1971 

Government Code § 6950 (amended) 

Sec. Section 6950 of the Government Code is amended to read: 

6950. It is the intent of the Legislature in enacting this chapter 

to provide a means whereby any county or city may acquire, by purchase, 

gift, grant, bequest, devise, lease ,condemnation or othen<ise, and 

through the expenditure of public funds, the fee or any lesser interest or 

right in real property in order to preserve, through limitation of their 

future use, open spaces and areas for public use and enjoyment. 

Comment. See Comment to Section 6953. 
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GOVERNMENT CODE § 6952 

Tentative~ approved September 1971 

Government Code § 695?'(amende£) 

Sec. Section 6952 of the Government Code is amended to read: 

6952. The Legislature hereby declares that it is necessary for sound 

and proper urban and metropolitan development, and in the public interest 

of the people of this State for any county or city to expend or advance 

public funds for, or to accept by, purchase, gift, grant, bequest, devise, 

lease ,condemnation or otherwise, the fee or any lesser interest or right 

in real property to acquire, maintain, improve, protect, limit the future 

use of or otherwise conserve open spaces and areas within their respective 

jurisdictions. 

Comment. See Comment to Section 6953. 



GOVERNMENi CODE § 6953 

Tentatively approved September 1971 

Government Code § 6953 (amended) 

Sec. Section 6953 of the Government Code is amended to read: 

6953. ~ The Legislature further declares that the acquisition 

of interests or rights in real property for the preservation of open 

spaces and areas constitutes a public purpose for which public funds 

may be expended or advanced 1-aRa-~Ra~-aRr ~ 

ill Any county or city may acquire, by purchase, gift, grant, 

bequest, devise, lease , condemnation or otherwise, the fee or any 

lesser interest, development right, easement, covenant or other con

tractual right necessary to achieve the purposes of this chapter. 

Notwithstanding Section 313 of the Eminent Domain Code, where property 

is sought to be acquired under this section by condemnation, the reso

lution of necessity adopted pursuant to Section 310 of the Eminent 

Domain Code is not conclusive on the matters referred to in Section 302 

of the Eminent Domain Code. 

hl Any county or city may also acquire the fee to any property 

for the purpose of conveying or leasing said property back to its 

original owner or other person under such covenants or other contractual 

arrangements as will limit the future use of the property in accordance 

with the purposes of this chapter. 

Comment. Section 6953 is amended to make clear that a city or county may 

exercise the power of eminent domain to acquire property for open space use 

under this chapter. The former law was unclear, but condemnation for open 
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GOVERNMENT CODE § 6953 

Tentatively approved September 1971 

space probably was not authorized. Compare Note, Property Taxation of 

Agricultural and Open Space Land, 8 Harvard J. Legis. 158 text at n.l (1970) 

(implying that condemnation WaS authorized) with Ops. Cal. Legis. Counsel 

(Oct. 24, 1969)(concluding that condemnation was not authorized). Compare 

Pub. Res. Code §§ 5540, 5541 (authorizing condemnation by regional park district 

for "natural areas" and "ecological and open space preserves"). Where property 

is acquired by condemnation under this chapter, the resolution of necessity 

is not conclusive on the issues of public interest and necessity. See 

Eminent Domain Code § 313(a). 

The power of eminent domain provided in Section 6953 will facilitate 

compliance with Section 65564 (requiring local open space plans to incorporate 

an "action program" consisting of specific programs the city or county intends 

to pursue in implementing its open space plan). See also §§ 25350.5 and 

3735C.5 (power of cities and counties to condemn to carry out city and county 

functions) • The power of eminent domain will also provide a means to compel 

open space preservation where zoning fails. See § 65912 (open space zoning 

may not be used to take or damage property for public use without payment of 

just compensation). 

For limitations on the right to acquire property under this chapter, see 

Section 6955. 
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GOVERNMENT CODE § 6955 

Tentatively approved September 1971 

Government Code § 6955 (added) 

Sec. Section 6955 is added to the Government Code, to read: 

6955. Property may be acquired under this chapter only if its 

acquisition is consistent with the local open space plan adopted by the city 

or county pursuant to Section 65563. 

Comment. Section 6955 makes clear that cities and counties may acquire 

open space or open area only if such acquisition is consistent with the local 

open space plan adopted pursuant to Section 65563 (requiring every city and 

county to prepare and adopt, by June 30, 1972, a local open space plan for the 

comprehensive and long-range preservation and conservation of open space land 

within its jurisdiction). Section 6955 is thus merely a specific application 

of Section 65566 (requiring all acquisitions of open space land to be consistent 

with the local open space plan). See also Section 65567 (prohibiting issuance 

of building permits, approval of subdivision maps, or adoption of open space 

zoning ordinances unless consistent with the local open space plan). 

Section 6955 parallels Section 65910 (requiring cities and counties to 

adopt open space zoning ordinances consistent with the local open space plan 

by January 1, 1973). By providing that when open space is acquired by purchase, 

condemnation, or otherwise, the acquisition must also be consistent with the 

~l open space plan, Section 6955 recognizes that acquisition of property is 

an alternative to open space zoning. 
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GOVERNMENT CODE § 6956 

Tentatively approved September 1971 

Government Code § 6956 (added) 

Sec. Section 6956 is added to the Government Code, to read: 

6956. (a) A city or county may divert property from use as open 

space or open area only after it has obtained replacement property for 

the property to be diverted. Any replacement property, whether sub

stituted or received in exchange, shall be substantially equivalent in 

usefulness and location for permanent open space or open area as the 

property it replaces and must be held subject to all the provisions of 

this chapter. Money received for property diverted from use as open space 

or open area shall be used to acquire the replacement property or shall be 

held in a trust fund to be used only to acquire other open space or open 

area subject to the provisions of this chapter. 

(b) This section applies only to property acquired under this 

chapter after June 30, 1974. 

(cl This section does not apply where property or a right or 

interest therein is conveyed or otherwise subjected to uses that are 

compatible with its character as open space or open area and that do 

not significantly adversely affect such character. 

Comment. Before open space or open area may be diverted to other use, 

Section 6956 requires that substantially equivalent property be acquired for 

open space or open area. The equivalent property may be acquired, for example, 

in exchange for the diverted property, by purchase with funds available for 

open space acqulsiti~ or (if the city or county uses the open space or open 

area for its own public project) by public funds aVailable for the project. 
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Tentat~vely approved September 1971 

It should be noted that the restriction contained in Section 6956 is not 

the only restriction upon disposal of open space property by cities and 

counties. Section 65566 requires that acquisition, disposition, restriction, 

or regulation of open space property be in accordance with the local open 

space plan. This requirement applies to property acquired for open space 

under this chapter or under any other provision of la~l. 

Subdivision (a). Subdivision (a) of Section 6956, which requires sub

stitution of equivalent property, adopts the substance of the limitation found in 

42 U.S.C. § l500c (limitation on conversion of open space to another use if 

federal assistance used to acquire the open space). See also the 1970 

Cumulative State Legislative Program (1969) of the Advisory Commi~sion on 

Intergovernmental Relations, containing suggested state legislation including 

a similar limitation. For a somewhat comparable provision, see Pub. Res. Code 

§ 5096.27 (property acquired by local erititY"lith state grant under Cameron

Unruh Beach, Park, Recreational, and Historical Facilities Bond Act of 1964 

to be used only for purpose for which state grant funds requested unless otbenlise 

permitted by specific act of the Legislature). Compare Pub. Res. Code § 5540 

(authorization by voters or by act of Legislature required for conveyance of 

property used for park purposes by regional park district). 

Subdivision (b). The requirements of subdivision (a) apply only to open 

space property acquired after the time cities and counties have been granted 

the power of eminent domain to acquire open space. Nonetheless, the requirements 

apply not only to open space acquired by eminent domain but also to such 

property acquired by any other method. 
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Tentaviely approved September 1971 

Subdivision (c). The requirements of subdivision (a) do not affect the 

right of cities and counties to conveyor lease open space property, or a 

right or interest therein, under such covenants or other contractual arrangements 

as will limit its future use in accordance ti'ith the provisions of this chapter. 

See Section 6953. Subdivision (c) permits improvements in the open space area 

that do not significantly adversely affect its usefulness as open space. If, 

hoI,'ever, the improvement significantly adversely affects the usefulness of the 

open space area as open space, subdivision (a) is applicable. 
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Government Code Section 50485.13 (repealed) 

GOVERNMENT CODE § 50485.13 

Tentatively approved September 1971 

Sec. Section 50485.13 of the Government Code is repealed. 

5Q~5.±3.--!R-aay-ea6e-iR-waieat--taj-i~-is-aeBiFea-~e-Femeve,-±sweF, 

eF-e~aeFWise-teFmiRa~e-a-ReReeftfeFmiRg-B~~e~~Fe-eF-~Bej-eF-te1-~ 

a~Feaea-FF9teetieR-ReeessaFy-eeRRet,-ee£a~8e-e~-eeB8tit~tieRa±-±~ita

tieRe,-ge-~Feviaea-ey-ai~eFt-seBing-Fe~±atieBB-~aaeF-~aiB-aFtie±ej-eF 

te1-it-e~eaFB-aaviBa9±e-taat-tae-neeeB6aFY-a~FF98ea-~Feteetien-ee-~

viaea-ey-ae~Ri6itieR-e~-~F9~eFtY-FigRts-FataeF-taaR-ey-ai~eFt-BeBing 

Fe~tiens,-tae-ei~y-eF-eeRB~y-witRiR-waiea-tae-~Fe~Fty-eF-R9BeeftfeFm

iRg-Rse-is-leeatea-eF-tae-eity-eF-ee~tY-9WRiBg-tae-aiFfeFt-eF-seFVea-BY 

it-may-ae~RiFe,-9Y-~RFeaase,-gFaBt;-eF-eeaaemRatieB-iB-~-maBBeF-~F9viaea 

By-~ae-±aw-RRaeF-waiea-a-ei~y-eF-eeRRty-is-aRtaeFisea-te-ae~RiFe-Fea± 

~F9peFty-~eF-PQelie-PQ~eBe&l-BRea-aiF-Figat,-aiF-navigatieR-easemeB~, 

eF-etaeF-eB~ate-eF-iR~eFes~-iB-tae-~Fe~F~y-eF-ReReeR~eFmiRg-st~e~RFe 

eF-Rse-iR-~ResUeR-as-msy-ee-ReeeBSaFY-te-e~fee~\i8~e-~ae··~eses-e~-tais 

aFtiele.--!R-tae-ease-e~-tAe-~Feaase-eF-gpaRt-ef-aay-~F9~eFty-9F-aay 

easemeRt-eF-eBtate-eF-iBteFest-taeFeiB-eF-~ae-ae~RisitieR-e~-tae-same-ey 

tae-peweF-e~-emiRent-aemaiR-ey-a-eity-eF-eeQRty-makiBg-BRea-~ti?eaaSe-eF 

exeFeising-sRea-~WeFy-taeFe-saa!±-ee-iBe±Raea-iB-tae-aamages-feF-tae 

taking,-iBd~FY-aF-aes~~etieR-ef-~Fe~Fty-~ae-ees~-ef-tAe-Femeva±-ana 

Fe±eeatieB-ef-aBy-st~e~RFe-eF-~e±ie-Rti±ity-waiea-is-Fe~niFea-te-ee 

a8Y&8-ts·a-asY·ls@atisa. 
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GOVERNMENT CODE § 50485 .13 

Tentatively approved September 1971 

Comment. Section 50485.13 of the Government Code, granting to cities 

and counties the power of eminent domain to eliminate airport hazards, is 

superseded by other sections. 

The power to condemn for the elimination of airport hazards is continued 

in Public utilities Code Section 21652. To the extent that entities were 

limited in their exercise of eminent domain under Section 50485.13 to situ-

ations in which zoning would have been inadvisable or unconstitutional, the 

limitation is not continued. Any entity authorized to condemn for airports 

my condemn to eliminate airport hazards without limitation under Public 

utilities Code Section 21652. It should be noted, however, that cities and 

counties are mandated to achieve this end, to the extent legally possible, by 

exercise of the police power, rather than by exercise of the power of eminent 

domain. Section 50485.2. 

The requirement that cities and counties pay the cost of relocation of 

... _, structures when acqairing property to eliminate airport hazards is continued 

in Public utilities Code Section 21653. 

The authority of cities and counties to condemn property outside their 

limits for airport purposes is retained in Government Code Section 50470. 

[NCITE: The policy expressed in Section 50485.2 to encourage exercise 

of the police power--rather than eminent domain--is subject to Commission 

review.J 
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HEALTH AND SAFETY CODE § 438.4 

Tentatively approved S~ptember 1971 

Health and Safety Code § 438.4 (amended) 

Sec. Section 438.4 of the Health and Safety Code is 

amended to read: 

438.4. The voluntary area health planning agency, acting upon an 

application originally or reviewing a recommendation of a voluntary local 

health planning agency or the consumer members of a voluntary area health 

planning agency acting as an appeals body, and the Health Planning Council 

shall make one of the following decisions: 

(a) Approve the application in its entirety; 

(b) Deny the application in its entirety; 

(c) Approve the application subject to modification by the applicant, 

as recommended by the body involved. 

A decision shall become final when all rights to appeal have been 

exhausted. Approval shall terminate 12 months after the date of such 

approval unless the applicant has commenced construction J.. or conversion to 

a different license category J.. or an action to condemn property pursuant to 

SectiOA 1427, and. is diligently ·pursuing the ean:e to c~tion as 

determined by the voluntary area health planning agency; or unless the 

approval is extended by the voluntary area health planning agency for an 

additional period of up to 12 months upon the showing of good cause for 

the extension. 

Comment. Section 1427 requires that health planning agency approval be 

secured before condemnation for the construction of hospital facilities is 

commenced. The amendment to Section 438.4 recognizes that condemnation may 

require more than a year, and provides that approval may be extended at the end 

of 12 months if condemnation has been commenced and is diligently pursued. 
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HEALTH AND SAFEI'Y CODE § 1427 

Tentatively approved September 1971 

§ 1427. Eminent domain power of nonprofit hospital 

Sec. Section 1427 is added to the Health and Safety Code, 

to read: 

1427. (a) As used in this section, "nonprofit hospital" means any 

institution, place, building, or agency currently licensed under this 

chapter to provide 24-hour inpatient services for the diagnosis, care, 

and treatment of various physical or mental illnesses or ailments of 

humans, in multiple departments having an organized medical or medical

dental staff, and which is owned and operated by a fund, foundation, or 

corporation, no part of the net earnings of which inures, or may lawfully 

inure, to the benefit of any private shareholder or individual. "Non

profit hospital" does not include institutions the primary purpose of 

which is to provide convalescent, rehabilitative, nurSing, or resident 

care. 

(b) Any nonprofit hospital may exercise the right of eminent 

domain to acquire property necessary for the establishment, operation, 

or expansion of the hospital if both the following requirements are met: 

(1) A final and favorable decision concerning the project for which 

the property is sought to be condemned has been made by the voluntary 

area health planning agency approved pursuant to Section 437.7, the 

consumer members of such a voluntary area health planning agency acting 

as an appeals body, or the Health Planning Council. 
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HEALTH AND SAFEr'[ CODE § 1427 

Tentatively approved September 1971 

(2) The Director of the State Department of Public Health has 

certified that (i) the acquisition of the property sought to be condemned 

is necessary for the establishment, operation, or expansion of the hospital, 

(ii) the public interest and necessity require the proposed project, and 

(iii) the proposed project is planned or located in the manner that will 

be most compatible with the greatest public good and the least private 

injury. 

(e) The certificate of the Director of the state Department of 

Public Health pursuant to subdivision (b) establishes a presumption that 

the matters referred to in Section 302 of the Eminent Domain Code are 

true. This presumption is a presumption affecting the burden of proof. 

Comment. Section 1427 supersedes former Code of Civil Procedure Section 

1238.3. 

SubdiVision (a). The term "nonprofit" has the same meaning under sub

division (a) as under former Code of Civil Procedure Section 1238.3. However, 

the definition of "hospital" in subdivision (a) has been narrowed to include 

only those institutions that are licensed to provide diversified, professional, 

short-term services, and to exclude institutions that provide only long-term 

or specialized services. The definition is in keeping with the Administrative 

Code definitions of "hospital" and "general hospital." See 9 Cal. Admin. Code 

§ 515; 17 Cal. Admin. Code, Ch. I, § 230. 
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Tentatively approved September 1971 

Subdivision (b). Subdivision (b) grants broader authority to condemn 

than was provided by Code of Civil Procedure Section 1238.3, for it permits 

acquisition of property to establish a newly-organized and licensed hospital, 

dispenses with the requirement that the property be "immediately adjacent tr 

to existing holdings, and no longer requires that the hospital condemnor 

be engaged in "scientific research or an educational activity." The 

limitation to property immediately adjacent unduly restricted the ability 

of existing hospitals to acquire one parcel in a large tract needed for 

expansion. The limitation to hospitals engaged in scientific research or 

education was both narrow and ineffective and is no longer necessarily 

characteristic of true hospitals. And, the limitation to expansion of 

existing hospitals was illogical in view of the equal or greater need of 

new hospitals for the right of eminent domain. 

In place of the restrictions contained in former Section 1238.3, 

Section 1427 makes the necessity and desirability of each hospital condemna

tion project subject to a triple review process; by local health facilities 

planning authorities, by the state Director of Public Health, and by the 

court in an eminent domain proceeding. The new scheme is intended to aid 

expansion to meet public needs as determined by authorized agencies. 

New hospital projects must be submitted for approval to local health 

services planning boards (voluntary area health planning agencies or volun

tary local health planning agencies) before they can be licensed to be 

operated. The local boards are instructed to determine whether proposed 
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projects are neCC2s::.r::t 3nd ('c~ve1:)-< ....... : .:'..;. to the cO:-:J:tlunity wd GO approve thosE' 

projects conducive to co~prehensi.v~? ~om.rrun:it:y ~n2dica] SE;l'vicc;s. Decisions 

of the local boards L.c;y be appec.led, either by the applicant for approval or 

by members of the 10c9.1 planning boaC'ds, the final <1ecision in any case 

resting witt. the Ij,,'·.l~h Plan,.ry;'ng Council. See Health & Saf. Code §§ 437.7, 

437.8, 437.9, 438, 433.1, 438.2, 438.4, 438.5. Ap~roval, once granted, 

expires within a year but may be extended if a project has been started and, 

in the opinion of the local planners, i.s diligently pursued, or for other 

good cause shown. Health & S'lf. Code § 438.4. Applications for licensure 

of new projects must indicate that the applicant has submit tad the project 

for local board 'lpproval and bus participated in hearings to that end, and 

that approval was granted or that 12 months have passed since a decision 

, on the project ,ras reach",d, See Health & Sar. Code §§ 1402.1, 1402.2. In 

view of the latter provision, j.t is possible co acquire a license for a new 

hospital project even though the projeC'i; has been disapproved by local 

planning authorities so lC::1S as the decision of the local authorities is at 

least one year old. Parag~'aph (1) of subdi.visi.on (b) requires that a project 

be actually approved by loca!. authorities before condemnation will be 

autho!'ized, regardless or whether the project 14ight l"ter be licensed though 

it had never been approved. 

Paragraph (2) continues the requirement of former Code of Civil Procedure 

Section 1238.;1 trot the Director of the [).~pD.rtn:ent of Public Health certify that 
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the acquisition is necessary. The Department of Public Health makes and 

enforces detailed regulations for construction or alterations of hospital 

buildings. Health & Saf. Code § 1411; Cal. Admin. Code §§ 265, 400-499. 

See West Covina Enterprises, Inc. v. Chalmers} 49 Ca1.2d 754} 322 P.2d 13 

(1956). In addition} paragraph (2) requires the certificate to indicate 

the public interest and necessity for the acquisition. Cf. Eminent Domain 

Code § 302. 

Subdivision (c). Subdivision (c) establishes and classifies the pre

sumption of necessity afforded the certificate of the Director of the 

Department of Public Health for the purposes of Section 302 of the Eminent 

Domain Code. 
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Health and Safety Code Section 4967 (added) 

HEAIlrH & SAFE'l'f CODE § 4967 

Tentatively approved April 1911 

See. Section 4967 is added to the Health aDd Safety Code, 

to read: 

4967. The owner of property that may be benefited lr.f the aequ1-

sition, construction. extensJ.on.. or opezation or the works reJ:erred 

to in this chapter may file with the district a request that a par

ticular work be undertaken. b request may, but lleed not, include 

the descriptions and estimates referred to in Seet10n l!966, lllld shall 

not be den' ~ wi.thout; a public bearing. 

Comment. Section 4967 is added to the Health aDd. safety Code to expressly 

authorize initiation of sewerage construction and extension proposals by 

individual property owners. The request may be made of any city, county, 

city and county, or any municipal or public corporation or district which is 

authorized to acquire, construct, own, or operate a sewer system. See Section 

4951. In reviewing a property owner's request, the district should consider 

both the necessity for the requested action, and its relative hardslUp on any 

party whose :Land is sought to be used compared with the benefit to the 

requester. For a comparable provision relating to access road ~. 

see streets and Highways Code Section 4}20.1. '-
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Under prior law, private individuals under certain circumstances were 

authorized to condemn property for a sewer easement. Lingg! v. Garovottt, 

45 ca1.2d 20, 286 P.2d 15 (1955). Private individuals no longer have a right 

to condemn property for this purpose. See the COI1IiIent to subdivision 8 of 

former Code of Civil Procedure Section 1238. Instead, Section 4967 provides 

a procedure whereby the property owner can int tiate proceedings to have the 

public entity acquire a sewer easement or any other necessary property. The 

public entity is authorized ro acquire the necessary property by gift, purchase, 

condemnation, or otherwise. See Sections 5000, 5001. 
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DIVISION 6. PUBLIC LANDS 

Part 3. Sale of Public Lands 

Chapter 4. Provisions Relating to Public Lands Generally 

Article 9. Miscellaneous Provisions Relatin~ to State Lands 

Public Resources Code Section 7994. Limitation on condemnation of state lands 

Sec. Section 7994 is added to the Public Resources Code, to 

read: 

7994. Notwithstanding any other provision of law, all 16th and 

36th sections, both surveyed and unsurveyed, owned by the state or the 

United States, which are now or may hereafter be included withir the 

exterior boundaries of a national reservation, a reserve, or lands 

withdrawn from public entry, are exempt from taking by eminent domain. 

Comment. Section 7994 continues without substantive change the limita

tion upon condemnation of state lands stated in paragraph 2 of fonner Code 

of Civil Procedure Section 1240. 

[NOTE: This section is approved subject to reconsideration upon 

receipt of further information.] 
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PUBLIC ll'l'ILITI1!3 CODE § 7526 

Tentatively approved September 1971 

Sec. Section 7526 of the Public utilities Code is amended 

to read: 

7526. Every railroad corporation has all of the following powers: 

(a) To make such examination and surveys as are necessary to the 

selection of the most advantageous route for the railroad. The officers, 

agents, and employees of the corporation my enter upon ,the lands or 

waters of any person, for this purpose, subject to liability for all 

dallll.ges which they do thereto. 

(b) To receive, hold, take, and convey, by deed or otherwise, as 

a natural. person, such voluntary grants and donations of real estate 

and other property as are made to it to aid and encourage the construc· 

tion, maintenance, and accommodation of the railroad. 

(c) To purcilase, or by voluntary grants or donations to receive, 

enter, take possession of, hold, and use all such real estate and other 

property as is necessary for the construction and maintenance of such 

railroad, and for all stations, depots, and other purposes necessary 

to successfully work and conduct the business of the road. 

(d) To layout its road, not exceeding 10 rods wide, and to con· 

struct and maintain it, with one or more tracks, and with such append· 

ages and adjuncts as are necessary for the convenient use of the road. 

(e) To construct its roads across, along, or upon any stream of 

water, watercourse, roadstead, bay, navigable stream, street, avenue, 

or highway, or across any railway, canal, ditch, or flume which the 
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route of its road intersects, crosses, or runs along, in such manner 

as to afford security for life and property. The corporation shall 

restore the stream or watercourse, road, street, avenue, highway, rail-

road, canal, ditch, or flume thus intersected to its former state of 

usefulness as near as may be, or so that the railroad does not uneces-

sarily impair its usefulness or injure its franchise. 

(f) TO cross, intersect, join, or unite its railroad with any 

other railroad, either before or after construction, at any point upon 

its route, and upon the grounds of the other railroad corporation, with 

the necessary turnouts, sidings, and switches, and other conveniences 

in furtherance of the objects of its connections. Every corporation 

whose railroad is intersected by any new railroad shall unite with the 

owners of the new railroad in forming the intersections and connections, 

and grant facilities therefor. If the two corporations cannot agree 

upon the' amount of compensation to be made therefor, or the points or 

the manner of the croSSings, intersections, and connections, such 

matters shall be ascertained and determined as is provided in Title 7, 

Part 3 of the Code of Civil Procedure. 

(g) TO j!I:I!!'el!ase acquire lands, timber, stone, gravel, or other 

materials to be used in the construction and maintenance of its road, 

and all necessary appendages and adjuncts y-e!!'-aeElli;l!!'e-tkem-;lR-tse 
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(h) To change the line of its road, in whole or in part, when

ever a majority of the directors so determine, as provided in Section 

7531, but the change shall not vary the general route of the road, as 

contemplated in its articles of incorporation. 

Comment. The authority to condemn for lands, timber, stone, gravel, 

or other materials used in the construction or maintenance of a railroad 

is deleted from subdivision (g) of Section 7526 because it duplicates and 

is more restrictive than the general power of railroad corporations to 

condemn any property necessary for the construction and maintenance of its 

railroad provided by Section 611. 
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Public utilities Code Section 21633. Acquisition of property (amended) 

Sec. Section 21633 of the Public utilities Code is amended 

to read: 

21633. For the purposes of this article, the department, by 
purchase, gift, devise, lease, condemnation, or otherwise, may 
acquire real or personal property, or any interest therein • 
iRelHaiBg-ea6emeRt6-iH-ai~e~t-Ba58?as-e~-laHa-e~tsiae-tRe-~eHaaaFies 
ef-aa-ai~~-e~-ai~~-site7-aeee6SaFr-te-~Fei~-safe-aaa-effieieBt 
9pe~ati9a-ef-~Be-a!~~ts-e~-te-pe~t-tBe-FeMava11-elimiB8tieR1 
ee6t~etieR-me~kiRg7-e~-e@st~etieR-ligBtiRg-ef-ai~G~-BaBS?aB1-e~ 
te-~eveBt-tBe-estaeli6BmeRt-ef-ai~e~-BaEa?aB~ 

Comment. Section 21633 as amended continues the authority of the 

Department of Aeronautics to acquire property for airport purposes. The 

portion of Section 21633 that formerly authorized acquisition of property 

for the elimination of airport hazards is continued in Section 21652. 
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Public utilities Code Section 21634 (repealed) 

Sec. Section 21634 of the Public utilities Code is repealed. 

~le34~--~e-ae~FtmeB~-may-eeB~~et-eF-etae~~6e-~~v~ae7-ey 
eeaaemsat~eB-~f-Beee6saFy;-feF-~ae-Femeval-eF-Feleea~~eB-ef-aBy 

a~~eF~-RaE8FS-eF-tae-Femeval-eF-~ae-Feleeat~eB-ef-all-~F9vate 

st~e~Fes;-F8ilway6;-kigaways;-ma~Bs1-~i~es;-eeBatii~s;-wiFes1-easlesy 
~eles;-asa-all-etaeF-fae~lities-asa-e~~i~Rt-waiea-ftay-iRteFfeFe-w~~ 
~e-leeat~eB;-eKp8BsieR;-aevele~eBt;-eF-im~FevemeRt-ef-tae-a~~e~8-
aBa-e~eF-aiF-aav~gatieB-faeilities-eF-wita-tae-safe-a~F98ea-taeFete 
eF-takeeff-taeFefFem-ey-aiFeFaft;-asa-may-~y-tae-eest-ef-~e-Femeval-eF 
Feleeat~eB~--waeH-eKeFeisiag-its-~eweF-ef-Femeval-eF-FeleeatieB;-~e 
ae~~Rt-BRall-~y-~e-eeBt-ef-~val-asa-FeleeatieB-ef-aftY-~ivate 
st~et~FeB1-F8ilways1-maiRs1-~i~s1-eesaHits;-wiFes7-ea61es;-~les;-eF
aBy-etaeF-et~Het~-eF-e~~i~Bt-Fe~~iFea-te-6e-mevea-te-a-Rew-leeatieR~ 

Comment. The substance of former Section 21634 is continued in 

Section 21653. 
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~ublic utilities Code Section 21635 (repealed) 

Sec. Section 21635 of the Public Utilities Code is repealed. 

2±~3~·--±B-tke-~ABAe~~i~R-Af~fF9fe~J,~t~e-Qef.8~~R*-ARAll 
~eeea-!B-tBe-Bame-ef-tBe-state-iB-tBe-maBBeF-~peviaea-By-tae-Seae 
ef-eiv!l-PFeeea~pe~--FeF-tae-~~~se-ef-makiag-s~eye-eBa-eKam

iR8~ieBB-pe±ative-te-aRY-eeBaemset!eB-~FeeeeaiBgB,-it-!s-±awfa±-te 
eBteF-~~eB-aBY-laRa.--~-~eweF-ef-tae-ae~FtmeRtr-By-eesaemBatieR, 
te-ae~~!Fe-eF-Fe~~!Fe-the-Feleeat!eR-ef-aBY-Fa!lway,-B!gaway,-maiR, 
~i~1-eesa~!t,-wipes,-eeB±eSr-~leBT-asa-all-etBeF-fae!lit!es-aBa 
~~~Rt-eF-etaeF-~F~Fty-ae±a-fep-ep-aevetea-te-a-~Blie-~se-saall 
ee-eKepe!Bea-eRly-af*ep-tBe-ee~pt-!B-wftieB-tBe-eesaemRat!sR-~Feeeeaiage 
ape-~RaiRg-fiRae-taa*-tBe-takiag-ep-Fe±eee*!eB-feF-tae-~Bl!@-~se-ef-tke 
ae~ptmeB*-!8-ef-gpeatep-~~Bl!e-BeeeBeity-tBaR-tae-~~Bl!e-~se-fsp 

wa!@B-tae-~pe~epty-!e-~FeseRtly-aela-ep-~sea.--~e-e~-may-fiK-tae 
tePms-saa-eeRait!eRs-feF-tae-eB~eymeRt-ef-a-p!gBt-ef-eemmeR-HSey-iR 
lieH-ef-takiag-sp-peleeatieB,-as-it-aetePM!aes-will-Best-sHit-tae 
~Blie-iB*epeBt-asa-Reeessity. 

Comment. Section 21635 is not continued. Tbe requirement that the 

Department of Aeronautics proceed in the name of the state is expressed in 

Section 21631. The rules 'governing the conduct of eminent domain proceedings 

generally are prescribed in the Eminent Domain Code. See Eminent Domain 

Code Section 2OC. Particular provisions of former Section 21635 may be found 

in the following sections: 

Entry for survey and examination 

More necessary use requirement. 

Bight oi' CCIl!1l!CTI use • • • . • • 
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PUBLIC UTILITIES CODE §§ 21652-21653 

Tentatively approved September 1971 

Sec. Article 2.6 (commencing with Section 21652) is added 

to Chapter 4 of part 1 of Division 9 of the Public Utilities Code, 

to read: 

Article 2.6. Hazard Elimination; Flight Disburbance 
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§ 21652. Acquisition of property for hazard elimination or flight disturbance 

21652. (a) Any person authorized to exercise the power of eminent 

domain for airport purposes may acquire by purchase, gift, devise, lease, 

condemnation, or otherwise: 

(1) Any property necessary to permit the safe and efficient opera

tion of the airport, or to permit the removal, elimination, obstruction

marking, or obstruction-lighting of airport hazards, or to prevent the 

establishment of airport hazards. 

(2) Airspace or an easement in such airspace above the surface 

of property where necessary to permit imposition upon such property 

of excessive noise, vibration, discomfort, inconvenience, interference 

with use and enjoyment, and any consequent reduction in market value, 

due to the operation of aircraft to and from the airport. 

(3) Remainder property underlying property taken pursuant to sub

division (2), where permitted by Section 421 of the Eminent Domain Code. 

(b) As used in this section, "property" includes real and personal 

property and any right or interest therein, whether within, beyond, 

adjacent to, or in the vicinity of, the boundaries of an airport or 

airport site, and, by way of illustration and not by way of limitation, 

includes air rights, airspace, air easements, and easements in airport 

hazards. 

Comment. Section 21652 continues the authority of the Department of 

Aeronautics (formerly found in Section 21633), of cities, of counties, and 
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of airport districts (formerly found in Code Civ. Proc. §§ 1239.2 and 1239.4 

and Govt. Code § 50485.13) to condemn or otherwise acquire property for the 

elimination and prevention of airport hazards. See Pub. Util. Code § 21017 

("airport hazard" defined). In addition, it extends this authority to 

entities previously not covered by a specific grant, ~, San Diego Unified 

Port District. See Harb. & Nav. Code App. 1, §§ 4, 5, 27 (West Supp. 1967). 

For a listing of statutes authorizing the power of eminent domain for airport 

purposes, see Comment to former Code of Civil Procedure Section 12}8, sub

division 20. 

Section 21652 also continues and expands the authority (formerly found 

in Code Civ. Proc. § 1239.3) of cities, counties, airport districts, and 

the San Diego Unified Port District to condemn to provide areas where 

flight disturbance will result in damage that might otherwise be the subject 

of actions for property damage. Section 21652 extends this authority to the 

State Department of Aeronautics and to any other airport condemnors previously 

not covered by specific grant. 

Subdivision (a). Paragraph (1) of subdivision {aJ is based on language 

formerly found in Public Utilitites Code Section 21633 (authority of Depart

ment of Aeronautics). As a specific authorization of condemnation for air

port protective purposes, it duplicates the more general authority found in 

Eminent Domain Code Section 304, but this duplication has been retained 

because it provides useful detail. 
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Paragraph (2) of subdiv~sion (c) retain£ th~ 8u8stance of former Code 

01' Civil Procedure Gection 1239.3 tcat air ,pace ",r airspace rights may be 

taken in any area to which flight dis-ourba.ilCe will penetre.te. 

Paragraph (3) of sub~ ':-;1 sion (a) permits airport condemnors to take, 

in addition to airsp"ce interesi;s, la'l.d and o'l;her pro];erty for the purpose 

01' providing areas of ':flight disturbo.nce where a takj.ng pursuant to 

paragraph (2) ,;ould leaye a physical or fi,wnc:i.al remnant. The procedures 

and stander-ds applice.ble to such takil~s are those set forth in Section 421 

of the Eminent Do~ain Code. The right to take pursuant to Section 421 of 

the Em'':l'nt Domain Code entails the right to dispose of property thus acquired 

pursuant to Section 422 of the Eminent Do~in Code. 

Subd!. vj.sion (b) . Subdivision (b) makes clear that property of any t:harac

ter or degree may be condemned for airport protective or flight disturbance 

purposes. As such, it supersedes the restrictive language of former Code of 

Civil Procedtrre Sections 1239.2 and 1239.3, and it duplicates the more 

general definition of property found in Eminent Domain Code Section 101. 

The provision formerly found in Code of Civil Procedure Section 1239.4 

authorizing acquisition of land, reserving an "irrevocable free license" in 

the former owner to use and occupy such land has not been continued since 

subdivision (b) defines "property" so broadly tha~G a condemnor may take 

land subject to such an interest where necessary. 

[NOI'E: Section 421 of the Eminent Domain Code, as presently dre.wn, speaks 

in terms of the remainder of a larger parcel, rather than in terms of remaining 

interests in property. This draft of Public Utilities Code Section 21652 is 

predicated on the assumption tha.t Section 421 wilL be reworded to accommodate 

property interests.J 
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§ 21653. Removal or relocation of structures for airport purposes (added) 

21653. Any person authorized to exercise the power of eminent 

domain for airport purposes may provide, by purchase, gift, devise, 

lease, condemnation, or otherwise, for the rem~val or relocation of 

any airport hazard or the removal or relocation of all facilities, 

structures, and equipment that may interfere with the location, expan

sion, development, or improvement of the airport and other air naviga

tion facilities or with the safe approach thereto and takeoff therefrom 

by aircraft. Any person acting under authority of this section shall 

pay the cost of such removal or relocation. 

Comment. Section 21653 continues the authority of the Department of 

Aeronautics (formerly found in Section 21634), of cities and of counties 

(formerly found in Government Code Section 50485.13), to require the removal 

or relocation of airport hazards. See Pub. Uti!. Code § 21017 ("airport 

hazard" defined). In addition, it extends this authority to entities pre

viously not covered by a specific grant, e.g., airport dis~ricts. See Pub. 

Util. Code § 22553. 

Section 21653 also continues the authority of the Department of Aero

nautics to require the removal and relocation of structures, facilities, and 

equipment that might interfere with the location, expansion, development, or 
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improvement of the airport and its facilities, and extends this authority to 

other public entities. In addition, it requires payment for relocation or 

removal of airport hazards generally. 

While Section 21653 is phrased as a separate grant of authority to 

require removal or relocation, such authority can be exercised in connection 

with an eminent domain proceeding brought under Section 21652. 

It should be noted that the removal or relocation of property held for 

or devoted to a public use may be required only after the court in which 

proceedings are pending finds that the relocation for airport purposes is 

of greater public necessity than the public use for which the property was 

previously held or used. See Eminent Domain Code §§ 470, 471; see Comment 

to former Pub. Util. Code § 21635. 
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STREEl'S & HIGHWAYS CODE § 103.5 

Tentatively approved September 1971 

Sec. Section 103.5 of the Streets and Highways Code is 

amended to read: 

103.5. ~ The real property which the department may acquire 

by eminent domain, or otherwise, includes any property dedicated to 

park purposes, however it may have been dedicated, when the commission 

has determined by ~ek resolution that such property is necessary for 

stste highway purposes. 

(b) When property described in Section 454 or Section 455 

of the Eminent Domain Code is sought to be acquired for stste highway 

purposes, and such property was dedicated or devoted to the uses 

described in those sections, prior to the initiation of highway route 

location studies, an action for declaratory relief may be brought only 

by the public agency or nonprofit organization owning such property in 

the superior court to determine the question of which public use is the 

best and most necessary public use for such property. Such action for 

declaratory relief shall be filed and served within 120 days after 

written notice to the publiC agency or nonprofit organization owning 

such property by the commission that a proposed route or an adopted 

route includes such Property; provided that such written notice need 

only be given to nonprofit organizations that are on file with the 

Registrar of Charitable Trusts of this state. In such declaratory 

relief action, the resolution of the commission shall not be conclusive 

evidence of the matters set forth in Section 103. Such action for 
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declaratory relief shall have preference over all other civil actions 

in the matter of setting the action for hearing or trial to the end 

that any such action shall be quickly heard and determined. If an 

action for declarator-J relief is not filed and served within such 120-

day period, the right to bring such action is waived and the provisions 

of Sections 453.5 and 454.5 of the Eminent ]))main Code shall not apply. 

When a declaratory relief action, with respect to such property being 

sought for highway purposes, may not be brought pursuant to this sec

tion, the provisions of Sections 453.5 and 454.5 of the Eminent ]))main 

Code do not apply. 

Comment. Subdivision (b) of Section 103.5 continues without substantive 

change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9 

of the Code of Civil Procedure. These provisions set forth Significant pro

cedural limitations on the rights granted under Sectiors 454 and 455 of 

the Eminent Domain Code. 
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IRRIGATION DISTRICTS 

Water Code § 22425 (amended) 

Sec. Section 22425 of the Water Code is amended to read: 

22425. A district may acquire by any means any property or 

interest in property to carry out its purposes, including any of 

the following: 

(a) Property for the construction, improvement, and operation 

of works in this state or in any other state or in a foreign nation. 

(b) Works being constructed. 

(c) Stock of domestic or foreign corporations awning water, 

water rights, canals, waterworks, franchises, concessions, or rights. 

(d) Works by which land has been or may be supplied with water 

for irrigation. 

(e) Property not otherwise authorized herein that may be required 

as a condition to obtaining state financial assistance for local pro

jects as set forth in Chapter 5 (commencing with Section 12880), of 

Part 6, Division 6, of the Water Code. 

(f) Public buildings and grounds. 

Comment. Subdivision (f) is added to Section 22425 of the Water Code 

to preserve the authority of irrigation districts to condemn property for '., 

public buildings and grounds for their use. This addition was necessitated 

by the repeal of subdivision 3 of Section 1238 of the Code of Civil Procedure 

which authorized ·the exercise of the power of eminent dcmain for '~ubllc buildings 

and grounds • • • for the use of any • • irrigation district." See former 

Section 1238 and Comment thereto. 4 -11 -


