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#36.01 8/6/71
Memorandum T1-60
Subject: Study 36.41 - Condemnation (Protective Condemnation)

At the July 1971 meeting, the Commission approved the substance of &
new Section 30l to be added to the Emlnent Domain Code to deal with condemmation
for incidental purposes, including protective purposes. The repeal of various
protective condemnation statutes (Code Civ. Proc. § 1238(18), Govt. Code
§§ 190~196, Sts. & Hwys. Code § 104.3, and Water Code § 256) also was approved.
Redrafted Section 304 is included in the Eminent Domain Code portion of
the Comprehensive Statute that is sent to you in the blue binder. You should
check the wording of the redrafted section apd Comment thereto to determine if
they are satisfactory. Also included in the blue binder are the repealed
sectlons end the Comments thereto.

Respectfully submitted,

Jobn H. DeMoully
Executive Secretary




Directicns for Updating Comprehensive Statute

You have previously been sent a copy of the comprehensive statute, Attached
are additional or replacement pages.
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- COMPREHENSIVE STATUTE
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§ 301. Condemnation permitted only where authorized

by statute_  _ _ _ _ _ _ _ ______ e I3
§ 302. Condemnation permitted only when necessity
established _ _ _ _ _ _ _ __ _ _ _____ I-U
§ 303. Right to acquire any necessary right or
““dnterest_ - _ _ _ _ _ _ e _ L I-T
§ 304. Right to acquite property for incidental
. puUrpoBes . _ _ _ _ _ _ _ . o ry L I8
§ 305. Joint exercise of condemnation power pursuant
to Joint Powers Agreements Act__ __ __ _ _I-11
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§ 310, Resolution of necessity required _ __ __ _ II-1l
§ 311. Contents of resolutien _ _ __ _ _ _ . ___ II-2
§ 312. Adoption of reselution  _ _ _ __ _ _ . ___ 1I-3
§ 313. Effect of resolutien _ _ _ _ _ __ ____ _ I

CHAPIER 3, LIMITATIONS OX TAKINGS BY PUBLIC UTILITIES

§ 350 et seq.
CHAPTER L. LIMITATIONS ON TAKINGS BY OTHER CONDEMNORS

§ 380 et seq.
CHAPTER 5. FUIURE USE _ _ & L o o @ e e e e — = — = V-1
§ 40O, Authorization to acquire property for future
use _ I L |
§ hOl. Acquisitions for future use _ _ _ = _ V-3
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_ § 410, Definitions _ _ _ _ _ _ _ _ U ; 25 |
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COMPREEENSIVE STATUTE § 30%
Tentatively approved July 1971

The Right to Take
§ 304. Right to acquire property for incidental purposes

304, (a) Except to the extent limited by statute, any person
authorized to acquire property for a particular purpcose by eminent
domain may exercise the power of eminent domain to acquire incidental
property neceseary to carry ocut and make effective the principal purpose
involved, including hut pot limited to incidental property to be used for
the protection or preeservation of the atiractiveness, safety, and
usefulness of the public work or improvement.

{b) Subject to any epplicable procedures governing the dispoa;ition
of property, a ﬁerson that has scquired property under subdivision (a)
mey sell, lease, exchange, or otherwise dispose of such property or an
interest therein subject to such reservetione or restrictions as are
necessary to protect or preserve the attractiveness, safety, and use-

fulness of the public work or improvement.

Comment. Subdivision (a) of Section 304 codifies the rule that, absent
any express limitation imposed by the Leglislature, the power to condemn
property for a particular purpose includes the power to confemn incidental
property necegssary to carry out and make effective the principal purpose involved.

See City of Santa Parbara v. Cloer, 216 Cal. App.2d4 127, 30 Cal. Rptr. 734 (1963).

See also University of So. Cal. v. Fobbins, 1 Cal. App.2d 523, 37 P.2d 163 (1934).

Cf. Flood Control & Water Comservation Dist. v. Hughes, 201 Cal. App.2d 197,
20 Cal. Rptr. 252 (1962).
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COMPREHENSIVE STATUTE § 304
Teatatively approved July 1971

Section 304 permits a condemmor to protect the attractiveness, safety,
or usefulness of a public work or improvement from deleterious conditlons
or uses by condemning a fee or any lesser interest necessary for protective
purposes. See Section 101 {defining "property" tc include the fee or any
lesser right or interest}. A taking for this purpose is la "public use." E.g.,

People v. lagiss, 223 Cal. App.2d 23, 35 Cal. Rptr. 554 (1963); Flood Control

& Water Conservation Dist. v. Hughes, supra. ESee also United States v, Bowman,

367 F.24 768, 770 (1966). See Capron, Excess Condemnation in California--A
Further Expansion of the Right to Take, 20 Hastings L.J. 571, 589-591 {1989).

Section 30% 1s an extremely flexible grant of condemmation authority.
Where 1t is necessary to protect a public work or improvement from detrimental
uees in edjoining property, the condemmor has the option either (1) to acquire
an easement-like intereet in the adjoining property which will preclude the
detrimental use or (2) to acquire the fee or some other interest and then
lease, sell, exchange, or otherwise dispose of it to some other public entity
or & private person subject to carefully specified permitted uses.

If a condemnor has the power of eminent domain to condemn property for a
particular improvement, Section 304 is sufficient suthority to condemm such
additional property as is necessary to preserve or protect the attractiveness,
safety, and usefulness of the improvement. No additionel statutory authority
is required, and some ¢f the former specific grants of protective condemnation
authority have been repesled ae unnecessary. E.g., former Code of Civil
Procedure Section 1238(18) {trees along highwaye). Nevertheless, not all such

I-9



COMPREHENSIVE STATUTE § 304

Tentatively approved July 1971

specific authorizations have been repealed. E.g., Streets and Eighwaye Code
Section 104{f}(trees along highways), (g)(highway drainage), (h){maintenance of
unobstructed view along highway). Except to the extent that these specific
authorizetions contain restrictions on protective condemnation for particular
types of projects {see Govt. Code §§ 7000-7001), they do not limit the general
protective condemnation authority granted by Section 304.

In the case of a public entity, the resclution of necessity is conclusive
on the necessity of taking the property or interest therein for protective
purposes. See Section . However, the resolution does not preclude
the condemnce from raising the guestion whether the condemnor actually intends
te use the property for protective purposesz. If the property is claimed to dbe
needed for protective purposes but not actually going te be used for that
purpese, the taking can be defeated on that ground. BSee Section and
Comment thereto. See People v. lagiss, 223 Cal. App.2d 23, 33~kb4, 35 Cal. Rptr.
554, (1963).

Section 304 is derived from and supersedes former Government Code Sections

190-196, Streets and Highways Code Section 104.3, and Water Code Section 256.
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COMPREHENSIVE STATUIE § 305

Tentatively approved February 1970
Reviged April 1970

Revised May 1970

Renumbered September 1971

The Right to Take

§ 305. Joint exercise of condemnation power pursuant to Joint Powers

Agreements Act

305. (&) As used in this section, "public agencies” includes
all those agencies included within the definition of "public agency”
in Seetion 6500 of the Govermment Code.

{b) Two or more public agencies may enter into an agreement
for the joint exercise of their respective powers of eminent damain,
whether or not possessed in common, for the acquisition of property
as a single parcel. Such agreement shall be entered into and per-
formed pursuant to the provisions of Chapter 5 (commencing with

Section 6500) of Division 7 of Title 1 of the Government Code.

Comment. BSection 305 authorizes several public agencies to
acquire a particular parcel under the Joint Powers Agrrements Act, not
only where the particular parcel is needed for a joint project but also
where each of the agencies reguires a portion of the parcel for its own
purposes. The section is based on former Education Code Section 15007.5.
Section 15007.5, however, applied only where a school district was a

party to the joint powers agreement, and Section 305 is not so restricted.
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COMPREHENRSIVE STATUTE

DIVISION 7. DEPOSIT OF PROBAELE JUST COMPENSATICN PRIOR TO JUDGMENT;
OBTAINING POSSESSION PRICR TO FINAL JUDGMENT

CEAPIER 1.

CHAPTER 2.

DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO

§ 1268.01.

§ 1268.02.
§ 1268.03.
§ 1268.04,
§ 1268.05.
§ 1268.06.

§ 1268.07.
§ 1268.08.

§ 1268.09.
§ 1268.10.

§ 1268.11.

§ 1269.01.

§ 1269.02.

§ 1269.0%.
§ 1269.05.

property

Increase or decrease in amount of deposit
Withdrawal of deposit prior to judgment

Procedure for withdrawal

Security vhen amount in excess of original
deposit is withdrawn

Withdrawal of depeelt after entry of Jjudgment

Withdrawal waives all defenses except claim

Repayment of smount of excess withdrawal _

Limitation on use of evidence submitted in

Deposit in State Treasury unless otherwlse
required

A wm GER e e Em a e e N Ve SEE SMm e e gme we

Order for immediste possession o o — - — —

Authority of court to stay or vacate

— o — g — — m— e W e wmm EmE s e e wm—

— o e - anm —

Deposit for relocation purposes on motion of
certain defendants

— e . dm— ey e ame  sem  wmm

-1-

-} &N W =

10

13

1k

15
16

17

20

22

23



COMPREHENSIVE STATUTE § 1268.08

Tentatively approved July 1971

Section 1268.08. Withdrowal waives all defenses except claim to greater
com pensation

1268.08. Tf any pertion of the money deposited pursuant to
this chapter is withdrawn, the receipt of any such money shall
constitute a waiver by operation of law of all claims and
defenses in favor of the persons receiving such payment except
a elaim for greater compensation. Any amount so paid to any
party shall be credited upon the judgment in the eminent
domain proceeding. .

. . Comment. Seetion 1268.08 restates the substance of subdivision (g)

Code of Civil|™4F formerjSection 1243.7. In addition to the defendunt’s waiving claims
Procedure /' and defenses other than the claim to greater compensation, withdrawal

of the deposit may also entitle the pluintiff to an order for possession.

See Section 1269.06. £f. People ». Gutierrez, 207 Cal. App.2d 759, 24
Cal. Rptr. 781 (1962).
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COMPREHENSIVE STATUTE § 1269.01

Tentatively approved July 1971

§ 1269.01. Order for immediste possession

1269.01. {a) If the plaintiff is a public entity or public utility,
the plaintiff may apply ex parte to the court for an order for possession
under this chapter gt the time of filing the complaint or at any time
after filing the complaint snd prior to entry of judgment,

(b) The court shall make an order that authorizes the plaintiff to
take possession of the property if the court determines all of the fol-
lowing:

(1) The plaintiff is entitled to take the property by eminent
domain,

(2) The plaintiff needs possession of the property prior to
Judgment.

{3) The plaintiff hes deposited the amount indicated by an appraisal
to be the campensation for the taking of the property in accordance with
Chapter 1 (commencing with Section 1268.01).

(¢) The order for possession shall:

(1) Describe the property to be acquired, which description mey be
by reference to the complaint,

(2) sState the date after which the plaintiff is authorized to take
possession of the property, which date shall be not less than 90 days

gfter the service of the order.

-17-



COMPREHENSIVE STATUTE § 1269.01

Tentatively approved July 1971

Comment. Section 1269.01 preseribes the procedures to be followed in
order for the cordemnor to cobtain immediate possession of property. With
respect to the relief available from an order for immediate possession, see
Section 1269.02.

Subdivision {a). Subdivision (a), like former Code of Civil Procedure

Section 12&3.5{a} provides an ex parte procedure for obtaining an order for
immediate possession. It further permits the condemnor, if & public entity or
public ufility, to make application for an order for possession prior to judg-
ment in any condemnation case. Under former Code of Civil Procedure Sectiom
1243.4, possession prior to judsment was allowed only if the taking was for
right of way or reservoir purposes, aud the right to immediate possession was
limited to certain public entities; public utilities did not have the right to
obtain immediate possession..

Subdivision (b). Subdivision (b) specifies the determinations a court

must make before it may issue an order for immediate possession. The required
determination that the plaintiff is entitled to take the property by eminent
damain, and that it has deposited the amount of probable just compensation, is
derived from former Code of Civil Procedure Section 1243.5(b). The require~
ment of a determination that the plaintiff is authorized to take immediate
possession, formerly found in Code of Civil Procedure Section 1243.5(b), has
been deleted since only authorized condemnors may apply to the court under
subdivision (a) of Section 1269.01. The requirement that plaintiff show a

need for immediate possession is new to California but is based upon comparable

~-18-



CAMPREHENSIVE STATUTE § 1269.01

Tentatively spproved July 1971

provisions in other jurisdictions. See, e.g., I1l. Stat. Ann., Ch. 47, §§ 2.1-

2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co., 13 Ill.2d4 537,

150 N.E.2d 124 {1958). See also Taylor, Possession Prior to Final Judgment in

California Condsmnation Procedure, 7 Santa Clara Lawyer 37, 81-86 (1966).

Subdivision {c). Subdivision {c) describss the contents of an order for

possession. The contents are substantially the same as those of former Code
of Civil Procedure Section 1243.5(b). However, the requirement that the order
state the amount of the deposit has been eliminated since Section 1268.02 re-
quires thet a notice of the making of a deposit be served on interested parties.
The requirement that the order state the purpose of the condemnation hes been
omitted since immediate possession is now authorized for any public use. And,
the reguirement that the order describe the "estate or interest" sought to be
acquired has been omitted as unnecessary since the term "property" includes
rights and interests therein. See Section 101 (defining "property"}.
Subdivigion {c) incorporates the additional requirement of a 90-day period
following the service of the order before possession can be physically assumed.
Because the order is obtained on ex parte rather than noticed motion, the time
pericd is computed from the date of service rather than the date of the order.
See Section 1269.0k(b). The 90-day pericd is a minimum period; it is in the
court's discretion and is subject to extension under conditions specified in
Section 1269.02. The period is also subject to decrease in cases of emergency.

See NOTE to Section 1269.04.
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COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

§ 1269.02. Authority of court to stay or vacate order

1269.02. At any time after the court has made an order authorizing
immediaie possession and before the plaintiff has taken possession pur-
suant to such order, the court, upon motion of the owner of the property
or an occupant of the property, and upon considering all relevant infor-
mation, including the schedule or plan of operation for execution of the
public improvement and the situation of the property with respect to
such schedule or plan, may:

(a) Stay the order if the hardship to the moving party of having
possesgion taken at the time specified in the order clearly outweighs
the hardship to the plaintiff of & stay.

(b) Vacate the order if it determines that the plaintiff is not
entitled to take the property by eminent domain, deoes not need posses-
gion of the property prior to judgmernt, or has not deposited the amount

indicated to be the compensation for the taking of the property.

Comment. Section 1269.02 is new. It grants suthority to the court to
stey or vacate mn ordef for immediate possession upon motion of the property
owher or occupant. @&f course, failure of & party to make a motion to stey
or vacate an order is not &n sbandonment of any defense to the condemnation
action or proceeding,

Subdivision (2). Subdivision {a) permits the court to stay an order for

possession if hardship to the dispossessed clearly outwelghs the hardship

to the condemnor that would be caused by a stay.

-20-



COMPREHENSIVE STATUTE § 1269.02

Staff recommendation April 1971

Subdivision (b), Subdivision (b) permits the court to vacate an order

if it finds that the requirements for immediste possession preseribed in Sec-
tion 1269.01(b) have not been ccmplied with.

Review of orders authorizing or denying possession. Under former statutes,

Judieial decisions held that an appesal may not be taken from an order author-
izing or denying possession prior to judgment. Mandamus, prohibition, or cer-

tiorari were held to be the appropriate remedies. See Central Contra Costa

Sanitary Dist. v. Superior Court, 34 Cal.2d 8h45, 215 P.2d L62 (1950); Weiler

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); State v. Superior Court,

208 Cal. App.2d 659, 25 Cal. Rpitr. 363 (1962); City of Sierra Madre v. Superior

Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 536 (1961). However, an order for
possession fTollowing entry of judgment has been held to be an aspperiable order,

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.24

349 (1954). No change is made in these ryles as to orders made under Sections

1269.01 and 1269.02 or Chapter 3 (commencing with Section 1270.01).



COMPREHENSIVE STATUIE § 1269.04

Tentatively approved September 1970
Revised July 1971

Section 1269.04. Service of order for possession

1289.04. {a) As used in this section, ‘‘record owner’’
means both (1) the person in whom the legal title to the fee
appéars to be vested by duly recorded deeds or other mstru-
ments and (2) the person, if any, who has an interest in the
property under & duly recorded lease or agreement of pur-
chase.

. . o or such longer
(b) At least @0 days,prior to the time possession is taken % +ime 43 the
pursoant to an order Tor possession made under Secﬁork t -
1269.0), the plaintiff shall serve & copy of the order on the gourt prescribes,
record owner of the property and on the occupants, if any.

(O At least 30 days prior te the time possession iz taken
pursuant to an order for possession made under Bection
1269.06, the plamntiff shall serve a copy of the order on the
record owner of the property and on the oecupants, if any.

{d Bervice of the order shall be made by personal service
uniess the person on whom serviee is to be made has previously
appeared in the proceeding or been served with summeons in the
proceeding. If the person has appeared or been served with the
summons, service of the order for possession may be made by
mail npon sueh person and his atterney of record, if any.

{(2) If a person required to be personzlly served regides out
of the state, or has departed from the state or cannot with due
diligence be found within the state, the plaintiff may, in lieu of
such personal service, send a copy of the order by registered or
certified mail addressed to such person at his last koown
address. ’

(£) The eourt may, for good cause shown on ex parte appli-
eation, authorize the plaintiff to take possession of the property
without serving & copy of the order for possession upon a
record owner not cecupying the property.

(&) A single serviee upon or mailing to one of seversl per-’
gons having a common business or residence address is suffl-
cient, '

ThCOmmer;r. Sectic}nln ]269'2;: {iis derived from former,Section 1243.5(¢).
e reguirement that an affidavit be flled concerning service by ma)
fomf? (E!ozie has been eliminated. Subdivision () is a elariﬁentiof of a sentén::?;'
of Jivil .__the first paragraph of,Section 1243.5(c). The term ‘‘address’” refers
Frocadure to a sinjgle residential unit or place of business, rather than to several
such units or places that may happen to have the same street or post
office *‘address.”” For example, each apartment is regarded as having a

separate address although the entire apartment house may have a single
street address,

Code of Civil
Procedure

Kotz: The 90-day notice requirement does not, of
course, apply to an smergency taking pursuant to the
police powers, a matter that also is under study.
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CODE OF CIVIL PRCCEDURE § 1238

Tentatively arproved July 1971

Subdivision 18

18.--Standing-srees-and -ground -necocsary-fer-tho -suppert-and-maia-
tenanee-thereof y-aicng-the-eourse-of-aRy-highway y-within-a-paximum
dictanoe-of-200-feet-on-eanh-cide-ef-the-canter-thoreofs-and-ground~-for
$he-aviture-aRd-grewth-of-traes~ateng-the ~eourco-of -any-highwayy-witkin

the-mHayiEuR-4istaneg-ef-200-faet-on-aanh-side-af-ihe-eenteor-theront«

Comment. Subdivision 18 is unnecessary because Section 304 of the Compre-
hensive Statute provides generazl authority to condemn property necessary for
protective purposes, and this general authority permits condemnstion to provide
for the culture and growth of trees along highways. See also Sireets and High-
ways Code Section 104(f), which authorizes the taking of property by the

Department of Public Works.
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CODE OF CIVIL PROCEDURE § 1239

Tentetively approved July 1971

Code of Civil Procedure § 1239

Bec. - Section 1239 of the Code of Civil Procedure is repealed.
2230+ .-The-follewing-is-a-elagsification-of-the-estates-and-rights
in-lande-subjees-to-be-taken-for-pubiie-uoes
2+--A-fee-aimplesy-Wwhen-taken-for-publie-buildinss-or-groundsy-oxr
fer-permanent-buiidings;-fer-reserveirs-and-&amey-aaﬁ-permanent-fleed-
ing-oeensioned-ikereby;-or-for-an-outlet-for-a-flevy-or-a-plaee-for-the
deposit-of-debrig-or-tniltings-of-a-miney-or-for-ithe-proteciion-of-water
bearing-iands-fron-drought-therefrom-of-any-character-vhatsoever-frem
any-adiseent-dandsy
21--E#eeg%-as-pravided-in—subseetians-a-and—h,-e;—speeifieally—ia
Qnyhatherfstatute,—an4éasemen%,-whenpt&kea-fer-any—etheruusej-pravi&eﬁg
hovevery-ithat-when-ihe-saking-is-by-a-minieipal- corporasiony-and-is-for
%he—purpese-ef—eaastrueting,-equigpiag,-usingydmeiataiaiag-er—eperating
BRY-Workey-roady-railready-LramwWayy -pover-planty-telephene-iiney~or
ether-neecessary-vorks-or-sirueturesy-for-she-preparasiony -panufaeturey
hapdliag-er-iruReperiing-of-any-material-or-gupplies-required-in-the
eongkruetion-or-ecompletion-by-sueh-munieipal-corporation-ef-any-publie
worky-improvementy-or-uviilitys-a-fee-simple-may-be-saken-if-the-legiedn-
tive-body-of-such-minieipnl-corporation-chally-by-recolutiony -determine
the-itaking-thereof-te-be-neeessa ¥y -apd-providedy -furihery-thaty -when
any-land-ig-saken-for-the-use-ef-n-bypassy-er-drminsge-vayy-or-overfiow
eRanRel y-a¥-a-}evesy -o¥-sn-eubanlimenty-or-a-eut-required-by-the-plans-of

the-gatifernia~-Pebric-Conmission-referred-$o-in-that-eertain-aet-of-the
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CODE OF CIVIL PROCEDURE § 1239
Tentatively approved July 1971

Fegialaburey-entitled-"An-aet-appreving-the-report-of-she-califernis
Debris-Comuiseion-transpitted-io-the-Epesler-of-the-House-of - Represen-
sativeg-by-the-Seeretary-cf-War-en-June-27y-1531 ,-direeting -the-approv-
ai-of -plaps-of-reelamation-along-the-Saerapento-River-or-ite-sribu-
taries-er-ugon-?he-swam@-laaés-adﬁaeentnte-saiﬁ-river;—di!eetiag-the
Biate-Eagineer-to-proeure-deia-and-malte- sarveya-and-cxaminationg-for
she-purpese-of-perfeeting-the-plans-eontained-in-said-repors-of-the
Califernia-Pebris-Cepmissiony-and-to-make-reperts-thereofy-maling-an
appropriation-te-pay-the-expenseg-of-such-enaminationc-apd-purveysy-and
ereating-a-Reelamation-Beard-and-defining-1ite-povery -approved-Decerbeyr
3ky-1013y-or-any-medificaiions-er-amendmenis-that-may-be-adopied-to-the
samey-either-a-fee-simple-or-casement-nay-be-taken-ag-a~-reetamation
board-chali-by-reselution-deternine-may-be-necessary - -tueh-regeiukion
shall-be-eonelupive-evidenee-that-a-taking-of-the-fee-simple-or-easenensy
ae-the-eage~-May-bey-ig-Reeessa ¥y

Sr--The-right-ef-entyry-upen-and-oceupation-of-landsy-apd-the-righé
te-balte-therefrom- such-earihy-gravely-ctonRecy ~-Ereesy-and-$inber-as-ay
be-neeessary-~for-ceme-publie-user

Uv--When-the-properiy-is-taken-by-any-mitual-vater-systeny-ecuntyy
edty-and- epuntyy-or-ineorporated.-eity-or-towny-or-a-minieipal-water
digsriedy-or-other-politieai-subdivieieny-regardiess-of-the-usey~a-fee
simple-pay-be-saker-if-she-legislative-or-other-governing-body~-of-guel
Entual-weter-systemny-eountyy -eity-and-ecuntyy-or-incorporated-eity-or
tewny-or-mapieipal.-vater-distrieiy-ov-other-peliticnl-subdiviciony-ghaliy

by-resolubiony-determine-the-saking-thereof-in-fee-to-be-neeecsary~--Suek
-14.2-
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CODE OF CIVIL PROCELURE § 1239
Tentatively approved July 1971

regolution-skali-ke-eonclusive-evidenee-of-the-neepsaity- far-the-daking
ef-the-fee-simpier--Where-the-fee-ig-talen;-the-decree-of-eondemnation
ehall-gpeeifiently-provide-for-the-taking-of-a-fee-gimpie-estater
Phe-provigiens-of-$his-subsectinn-shall-nei-be-appiicable-where
the-properiy-is-talken-under-the-auitherity-conferred-by-subseetion-1

hereof

Comment. Section 1239 is superseded by Section 303 of the Eminent
Domain Code. A background study, prepared for the Law Revision Commiseion,

on Section 1239 is published as Taylor, The Right to Take--The Right to Take

the Fee or Any lesser Interest, 1 Pac. L.J. 555 (1970).

STICAN



EDUCATION CODE § 15007.5

Tentatively approved March 1970

Education Code. § 15007.5 (repsaled)

Sec., . Section 15007.5 of the Education Code is repealed,

35067 r5 r- -The -goveprring -beard -of -apy-scheslk -district -may
erber-inbs -an -agreamert-With-the -gevernins-hedy-of -aRy-publiec
ageney-£er-the-§eint-exepeise-by-suéh-seheeLeéistpist-ané
suek-ageney-of-their-vespeetive-powers-of -cninont -demainy -whethor
er-Eet-pesssased-in-cammens -for-the ~aequisition-of-real -preporty
gs-a-otngle-parealy--Suek-ggrooment-shall -be -ehtered-into-ard
perfermed-pursuant-te-the-previsiens-of-Ghapter-5-(eesmenaing
with-Seebien-6500) -of -Divisien-7-of -Fitle-1-of-the-Government
Eodey-and-eack-public~aganey-thepein-designated-is-putherizad
to~gnter-inte-suek-an-agrecnent-witk-the-governing-board-of

any-sgehool-~distvriet-for-sueh-parpessy

Comment. Section 15007.5 is superseded by Section 305 of the

Eminent Damain Code.
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GOVERNMENT CODE §§ 190-196

Tentatively approved July 1971

Government Code §§ 190-196. Protective condemnation {repealed)

See. . Article 4.5 (commeneing with Section 190) of Chapter 1 of

Division 1 of Title 1 of the Government Code is repealed.

Comment. Sections 190-196 of the Government Code, relating to protective
condemnation, are superseded by Sectilon 304 of the Eminent Domain Code.

Note. The text of the repealed sections is set ocut below.

190. "Land" when used in this article includes any interest,
easement, or reservation in land.

191l. Whenever the State or any city or county may acquire land in
excess of the land actually needed or used for public purposes in conmecticn
with the establishing, laying out, widening, enlarging, extending, or
meintaining of memorisl grounds, streets, squares, parkways, or reserva-
tions, the acguisition, maintensnce, and use of such land and the sale,
disposition, and conveyance and the eetablishment in connecticn therewith
of any reservations concerning the futuwre use end occupation of such land
B0 age to protect the public works or improvements and their environs which
it adjoins and to preserve the view, appearance, light, air, and usefulness
of such public works shall be conducied and maintained pursuant to this
article.

132. Every act of the State authorlzing the State, any city or
county 1o acquire land for the purposes of establishing, laying out,
widening, enlarging, extending, or maintaining memorial grounds, streets,
squares, parkways, or other public places, shall be construed as inelud-
ing among its purposes the acquisition of land in excess of the land
actually needed or used for public purposes.

193. If the State, any city, or county acquires any land under Sec-
tion 1%-1/2 of Article I of the Constitution or this article, which land is
in excess of the land actually needed or used for public purposes, the
State, city, or county may sell such land or any interest +therein and may
reserve in the land any reservation, easement, interest, or right that
public interest, necessity, or convenience requires to preserve the view,
appearsnce, light, air, and usefulness of any public memorisl grounds,
streets, squares, parkways, places, or works.

45,5«



GOVERNMENT CODE §§ 190-196

Tentatively approved July 1971

194. No such sale shall be made by a city or county except by its
legislative body, nor until after notice has been published in the Juris-
diction of the legislative body pursuant to Section 6064. The notice
shall:

(a) Describve the land or lands to be sold.

(b) Set forth in general terme the interests, easements, or reser-
vations to be reserved by the public.

(¢) State the time and place of the sale.

(d) Call for sealed bids in writing.

195. At the time and place set for the sale, the legislative body
shall open any bids received in response to the notice and shall sell
the land to the highest bldder, except that 1t may at that time cor at any
time to which the eale is continued receive any higher bids and may reject
any bid failing to comply with the terms of purchase set forth in the
notice.

196. Money derived from the sale of land pursuant to this artiecle
shall be immediately paid into the fund from which payment wses made for
the land. If the land was purchased with funds derived from the levy of
any assessment or tax upon property benefited, the money derived from the
sale of the land shall be distributed as refunds to the persons paylng
those assesspents or taxes in proportion to the amounts levied or assessed
against them or thereafter to be levied or assessed against them to meet
any bonds es yet unpaid by them. Money to be refunded to any person pur-
suant to this article shall first be applied %o any indebtedness of such
person or his successor in interest on account of any tax or assessment
levied or any bond issued to pay the cost of any ilmprovement done or
performed by the public body, all or part of the cost of which is levied
or texed agsainst the land of that person.

b5, 6-



§ 610.
§ 611.
§ 612.
§ 613.
§ 61k,
§ 615.
§ 616.
§ é17.
§ é18.
§ 619.
§ 620.
§ 621.
§ 622.
§ 623.
§ a2h.

PUBLIC UTILITIES CODE §§ 610-624

Tentatively approved March 1970

PRIVATELY OWNED PUBLIC UTILITIES

ARTICIE 7. FMINENT DOMAIN

Article applies to "public utilities" only

Railroad corporations
Electrical corporations
Gas corporations

Heat corporations
Pipeline corporations
Telephone corporations
Telegraph corporations
Water corporations
Wharfingers

Ferries

Street railroad corporations
Motor and water carriers
Warehousemen

Sewer 8ystem corporations

-67-
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PUBLIC UTILITIES COLE § 622

Tentatively approved March 1970
Bevised February 1971

§ 622. Motor .nd wcter carriers

622, (a) As ueed in this section, "motor carrier" means:

(1) A highway common carrier as defined in Section 213.

(2) A passenger stage corporation as defined in Section 226.

(b) As used in this section, “water carrier" means a common
carrier operating upon any waterway in this state between fixed
termini or over e regular route.

(e) A motor carrier or water carrier may condemn any property
necessary for the construction and maintenance of terminal facilities
for the receipt, transfer, or delivery of the passengers or property

it carries.

Corment. Section 622 grants certain motor carriers and water carriers
the right of eminent dom=in to acquire property necessary for terminal
fecilities. Sectlons 621 and 622 supersede subdivision 22 of Seetion 1238
of the Code of Civil Procedure which granted condemnation authority for
"terminal facilities, lands or structures for the receipt, transfer or
delivery of passengers or property by any common carrier operating upon
any public highway or waterway in this state between fixed termini or over

a regular route, or for other terminal facilitles of any such carrier.”
-831-



PUBLIC UTILITIES CODE § 624

Tentatively approved February 1971

§ 624, Sewer system corporations

624. A sewer system corporation may condemn any property

necessary for the construction and malntenance of its sewer system.

Comment. Section 624 grants a “sewer system corporation" {defined in
Section 230.6) the zight of eminent dcmein to acquire property necessary
for the construction and maintenance of its "sewer system." "Sewer system"
ie defined in Section 230.5 to include all property used in connection
with or to fecilitate sewage collection, treatment, or disposition for seni-
tary or drainage purposes. Thus, Section 624 authorizes condemnation of
any property necessary to carry out ﬁhe regulated activities of sewer system
corporations. Section 624 does not, however, authorize condemnation for a
sever system which merely collects sewage on the property of a single individual
(Section 230.5); nor does it aunthofize condemnation by anyone other than a
public utility subject to the jJurisdiction, control, and regulation of the
Public Utilities Commission.

Section 624 supersedes portions of subdivisions 3, 4, and 8 of Section
1238 of the Code of Civil Procedure insofar as those portions relate to

condemnation by privetely owned public utilities.
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STREETS & HIGHWAYS CODE § 10L. 3

Tentatively approved July 1971

Streets & Highways Code § 104.3. Protective condemnation (repealed)

Sec. . Section 10k.3 of the Streets and Highways Code is repealed.

18kr3r--The-deparsnent-nay-condemn-reat-properéy-or-any-intercst
therein-Ffor-reservaticons~in-angd-nbont~and-atong-and-icading~to-any-state
highway-er-obher-pubiie-vwork-or-improvencnt-econstruched ~ar-4o-be-consbrueted
wy-the~department-and-mays-aftcr-the~-catabtishment;~taying-out-and-compies
tion-of-such-improvements-convey-out-any-such-reai-property-or-intercst
Sherein-thus-nequired -and-nob-necessary-fopr-sueh-improvement-wikh=-reserva-
tions-concerning-the-fuburc-nse~and-sceupation-ef~such-reat-preperty-or
indereste~thereiny-no-au-bo~provect-such-public-work-and-inprovencat~and
tes-environs-and-to-prescrve-the-vicws-appecarance;-tighty-zir-and-nsefuis
ReGe-of-sueh-publie-work; ~-previdedy .that~land-se-gondenned-undar-authority
of-this-seeticn-shali-ba-limited.-to-parcals-1lying-vhelly-or-in-part-within
a-distanna-o#-not-te-axened-lsﬁ-feat-£ran_thnQalesast-beundary-ef-sush
public-wokk-or-iuprevenont ; -provided-that -vhea-parecls-vhish-2ic-snly
parbially-within-such-linit~o£-150-200t -arq - takoRy ~ORI¥ ~SRok-FOrtions -RAY

he-condomned-whioh-do-not -0%e06d . N0 -Faot -Lrom-said-ohosest-bovndary~

Comment. Section 104.3 of the Streets and Highways Code is superseded by

Section 304 of the Eminent Domain Code.
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WATER CODE § 256

Tentatively approved July 1971

Water Code § 296. Protective condemnation {repealed)

Sec. . Section 256 of the Water Code is repealed.

256 v-~The-deparsuent-Hay-eoRdaNA-Foal-Proparty-or-any-interest
$herein-fer-reservaticns-in-and-aboub-apd-aleng-and~deading-to-any-shate ;
dam~-or-watew~faaility-or-ather-pubiie-verk-or-inprovencat-esnsirueted-ar
to=-bo-sonstrueted-by-the-departmert ~-and-mayy-aftey~the~astablichmanty
taying-outi-and-eompletion-of-sueh-inprovementy-convey-out-any-swek-real
preporiy-ar-interest ~-tharein-thup-aequired-and-net-neveusary-for-aweh ;
inprevemenb-vith-reservations-eoneerring-the-fubure-use-aRd-onevpatien
of-such-real-property-ov-intovesi-therelny-so-as-5o-probast-aveh-publie
verk-and-inprevenent-and~ibs-anvirond-and-to-preserve-the-viowy-appesranady

2ighty~air-and-usefuiness-of-sueh-publie-werky-previdedy-that~and-ce

ecndemned-vRder-aubherisy~-of-this-seetion-chali-be-linited-be-pareeis
iying-vwhelly-or-in-part-within-a-disbsnee-of-neb~4o-eueced-500-feut-Eran
the~-eiosesi-boundary-of -sush~publie~-Weork-sr-inprevenent s -previdady-tkas ;
vhen-pereeds~vwhich-iic-oniy-parsially-within-suah-1init.of-500-feek-are |
$aliony-enly-sueh-porbions-nay-be-eondenned-vwhieh-de-not -eneeed-000-feet

Erem~said-etesest-bodndanyr

Comment. Section 256 of the Water Code is superseded by Section 30b of

the Eminent Domain Code.
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