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8/6/71 

MellDrandum 71-60 

Subject: Study 36.41 - Condemnation (Protective CondemDation) 

At the July 1971 meeting, the Commission approved the substance of a 

new Section 304 to be added to the Eminent DoDain Code to deal with condemnation 

for incidental purposes, including protective purposes. The repeal of various 

protective condemnation statutes (Code C:'.v. Frec. § 1238(18), Gevt. Code 

§§ 190-196, Sts. & Hwys. Code § 104.3, and water Code § 256) also was approved. 

Redrafted Section 304 is included in the Eminent lJOlIBin Code portion of 

the Comprehensive statute that is sent to you in the blue binder. You should 

check the lIOrd.ing of the redrafted section and COIIlIIIE!nt thereto to determine if 

they are satisfactory. Also included in the blue binder are the repealed 

sections and the Comments thereto. 

8espectf'lllly submitted, 

John H. DeM'Jull.y 
Executive Secretary 
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COMPREHENSIVE STATUTE 

DIVISION 4. 'DIE RIGHT TO TAKE -------------------
CHAP'l'ER 1. GENERAL PROVISIONS 1-1 -----------------

§ 300. Condemnation permitted only for a public l18e_ 1-1 

§ 301. Condemnation permitted only where authorized 
by statute_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1-3 

§ 302. Condemnation permitted only when necelsity 
established 1-4 ----------------

§ 30,. Right to acquire any necessary right or 
'-interest . 1-7 .-------------------§ 3011.. Right to' acquite propert~ "for incidental 
. purposes_: _____________ _ ,_ ~ _ 1-8 

§ 305. Jdint exercise of condemnation power pursuant 
to Joint Powers Agreements Act 1-11 --------CHAP'l'D 2. IJMl'I'A1'IOIS Off TAKm1B ll!' r.ocAL PUBLIC MUDS II-l 

Article 1. Resolution ot lIIecessity II-l ------------
§ 310. 

S 3U. 

I 312. 

§ 313. 

Resolution of necelaity required 11-1 -------
Contents of resolution II-2 ------------
Adoption of resolution 11-3 ------------
Ettect of resolution II-4 ----- -- - _.- - - -

CHAPmR 3., TJMl'I'M'IO!!II OIl~, U'l'ILITDS 

§ 350 ~ seq. 

CHAP'l'ER 4. LIMl'l'A'l'IONS ON TAKIlIlS BY orHER COImEIIfORS 

§ 380 .!! seq. 

CHAPTER 5. FU'l'URE USE V-1 ---------------------
§ Ijoo. Authorization to acquire property tor future 

use --------------------
§ 401. Acquisitions for future use ---------

CHAP'l'BR 6. SUBSTI'l'U'l'E COJIDEMNATION --------------

V-1 

V-3 

VI-l 

§ 410. Definitions VI-1 -----------------
§ 411. Condemnation of substitute property where 

owner of necesa&l7 property has power to 
condemn properly for use to which substi-
tute property will be deyotedi VI-2 ---------
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COMPREHENSIVE STA'lU'l'E § 304 

Tentatively apprcwed July 1971 

'!be Right to Taite 

§ 304. Right to acquire JlZ'2PE"rty for incidental purposes 

304. (a) EKcept to the extent limited by statute, any person 

authorized to acquire property for a particular purpose by eminent 

domain DBY exercise the power of eminent domain to acquire incidental 

property necessary to carry out and DBke effective the principal purpose 

involved, including but not limited to inCidental property to be used tor 

the protection or preservation of the attractiveness, safety; aa4 

usefulness of the public work or imprcwement. 

(b) SubJect to any applicable procedures governing the disposition 

of property, a person tbat has acquired property WIder subdivision (a) 

lIB7 sell, lease, excbange, or otherwise dispose of such property or an 

interest therein subject to such reservations or restrictions as are 

necessary to protect or preserve the attractiveness, safety, aDd use-

fulness of the public work or 1mprcwement. 

Comment. Subdivision (a) of Section 304 codifies the ruletbat, absent 

any express limitation imposed by the Legislature, the power to coDdemn 

property for a particular purpose includes the power to condemn incidental 

property necessary to carry out and DBIte effective the principal purpose involved. 

See City of Santa Barbara v. Cloer, 216 Cal. App.2d 127, 30 Cal. Rptr. 734 (1963). 

See also UniverSity of So. Cal. v. ~bbins, 1 Cal. App.2d 523, !7 P.2d 163 (1934) • 

.£!:. Flood Control & water Conservation Diet. v. Jmghes, 201 Cal. App.2d 197, . 

20 Cal. Rptr.252 (1962). 
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COMPREHENSIVE STA'lUTE § 304 

Tentative:Qr approved July 1971 

Section 304 permits a condemnor to protect the attractiveness, safety, 

or usefulness of a public work or improvement from deleterioua conditions 

or uses by condemning a fee or an;y lesser interest necessary for protective 

purposes. See Section 101 (defining "property" to include the fee or an;y 

lesser right or interest). A taking for this purpose is a "publ1c use." !.:.i.:.. 

People v. IAgiss, 223 cal. App.2d 23, 35 cal. Rptr. 554 (1963); Flood Control 

& Water Conservation Dist. v. Hughes, supra. See also United States v. BawDBn, 

367 F.2d 768, 770 (1966). See capron, Excess Condemcation in california--A 

Further l!iXplnsion of the Right to Take, 20 ~stings L.J. 571, 589-591 (1969). 

Section 304 is an extreme:Qr f1exible grant of condemcaUon authority. 

Where it is necessary to protect a publ1c work or improvement from detrimental 

uses in adjoining property, the condemnor has the option either (1) to acquire 

an easement-like interest in the adjoining property which will preclude the 

detrimental use or (2) to acquire the fee or some other interest and then 

lease, sell, exchange, or otherwise dispose of it to some other public entity 

or s private person subject to oareful:Qr specified permitted uses. 

If a coDiemnor has the power of eminent domain to condelll1l property for a 

particular improvement, Section 304 is sufficient authority to condemn such 

additional property as is necessary to preserve or protect the sttractiveness, 

safety, and usefulness of the improvement. No additional statutory authority 

is required, and some cf the former specific grants of protective coDiemnat1on 

authority have heen repealed as unnecessary. !:.i.:., former Code of Civil 

Procedure Section 123/3(18) (trees along highways). Nevertheless, not all such 

I-9 
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COMPREHENSIVE STATUTE § 304 

Tentatively approved July 1911 

specific authorizations have been repealed. !:.K:., Streets and Highways Code 

Section 104(f)(trees along highways), (g)(highway drainage), (h){lDlintenance of 

unobstructed view along highway). Except to the extent that these specific 

authorizations contain restrictions on protective condemnation for particular 

types of projects (see Govt. Code §§ 7000-7001), they do not limit the general 

protective condemnation authority granted by Section 304. 

In the case of a public entity, the resolution of necessity is conclusive 

on the necessity of taking the property or interest therein for protective 

purposes. See Section However, the resolution does not preclude 

the condemnee from raising the question whether the condemnor actually intends 

to use the property for protective purposes. If the property is cls1JDed to be 

needed for protective purposes but not actually going to be used for that 

purpose, the taking can be defeated on that ground. See Section and 

Cooment thereto. See People v. ~giss, 223 cal. App.2d 23, 33-44, 35 cal. Rptr. 

554, (1963). 

Section 304 is derived from and supersedes former Government Code Sections 

190-196, Streets and Highways Code Section 104.3, and water Code Section 256. 

I-lO 
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The Right to Take 

COMPREHENSIVE STATUTE § 305 

Tentatively approved February 1970 
Revised April 1970 
Revised May 1970 
Renumbered September 1971 

§ 395. Joint exercise of condemnation power pursuant to Joint Powers 

Agreements Act 

305. (a) As used in this section, "public agencies" includes 

all those agencies included within the definition of "public agency" 

in Section 6500 of the Government Code. 

(b) Two or more public agencies may enter into an agreement 

for the joint exercise of their respective powers of eminent d(lll8.in, 

whether or not possessed in common, for the acquisition of property 

as a single parcel. Such agreement shall be entered into and per-

formed pursuant to the provisions of Chapter 5 (commencing with 

Section 6500) of Division 7 of Title 1 of the Government Code. 

Comment. Section 305 authorizes several public agencies to 

acquire a particular parcel under the Joint Powers Agrrements Act, not 

only where.the particular parcel is needed for a joint project but also 

where each of the agencies requires a portion of the parcel for its own 

purposes. The section is based on former Education Code Section 15007.5. 

Section 15007.5, however, applied only where a school district was a 

party to the joint powers agreement, and Section 305 is not so restricted. 

I-11 
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COMPREHENSIVE STATUTE 

DIVISION 7. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO JUDGMENT; 
OBl'AINING POSSESSION PRIOR TO FINAL JUDGMENT 1 

CHAPTER 1. DEPOSIT OF PROBABLE JUST COMPENSATION PRIOR TO 
JUDGMENT 

§ 1268.01. Deposit of amount of appraised value of 

1 

property _________________ 2 

§ 1268.02. Service of notice of deposit _ _ _ _ _ _ _ _ 4 

§ 1268.03. Increase or decrease in amount of deposit_ _ 5 

§ 1268.04. Withdrawal of deposit prior to judgment_ _ _ 6 

§ 1268.05. Procedure for withdrawal 7 

§ 1268.06. Security when amount in excess of original 
deposit is withdrawn _ _ _ _ _ _ _ _ _ _ _ 9 

§ 1268.07. Withdrawal of deposit after entry of judgment 10 

§ 1268.08. Withdrawal waives all defenses except claim 
to greater compensation_ _ _ _ _ _ _ _ _ _ 12 

§ 1268.09. Repayment of amount of excess withdrawsl _ _ 13 

§ 1268.10. Limitation on use of evidence submitted in 
connection with deposit__ __ _ _ _ __ _ 14 

§ 126B.ll. Deposit in State Treasury unless otherwise 
required _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 15 

CHAPTER 2. POSSESSION PRIOR TO JUIlGMElIIT 

§ 1269.01. Order for immediate possession __ _ __ __ 17 

§ 1269.02. Authority of court to stay or vacate 
order 20 

§ 1269.04. Service of order for possession_ _ _ _ _ _ _ 22 

§ 1269.05. Deposi t for relocation purposes on motion of 
certain defendants _ _ _ _ _ _ _ _ _ _ _ _ 23 

-i-
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Code of Civil 
Procedtll'e 

COl>!PIlEIlENSlVE STATUTE § 1268.08 

Tentatively approved July 1971 

Section 1268.08. Withdrawal waives all de/en"". except claim to greater 
compensation 

1268.1J8. If any portion of the money deposited pursuant to 
this chapter is withdrawn, the receipt of any such money shall 
constitute a waiver by operation of law of all claims and 
defenses in favor of the persons receiving such payment except 
a claim for greater compensation, Any amount so paid to any 
party sball be credited upon the judgment in the eminent 
domain proceeding. 

Comment. Sootion 1268.08 restate. the .ubotano.e of subdivision (g;) 
of formerk~ection 1243.7. Tn addition to Ih,' defendant's waiving claims 
and d.f'·n ..... other than the claim to grt'ater compensation, withdrawal 
of the deposit may also entitle the plltintitT to an order for Jl(lSse!llIion. 
See Section 1269.06. Cf. l'Mplr. 11. Gutierrez, 207 Cal. App.2d 759, 24 
Cal. Rptr. 781 (1962). 

-12-



§ 1269.01. Order for immediate possession 

COMPREHENSIVE STATUTE § 1269·01 

Tentatively approved July 1971 

1269.01. (a) If the plaintiff is a public entity or public utility, 

the plaintiff may apply ex parte to the court for an order for possession 

under this chapter at the time of filing the complaint or at any time 

after filing the complaint and prior to entry of judgment. 

(b) The court shall make an order that authorizes the plaintiff to 

take possession of the property if the court determines all of the fol

lowing: 

(l) The plaintiff is entitled to take the property by eminent 

domain. 

(2) The plaintiff needs possession of the property prior to 

judgment. 

(3) The plaintiff has deposited the amount indicated by an appraisal 

to be the compensation for the taking of the property in accordance with 

Chapter 1 (commencing with Section 1268.01). 

(c) The order for possession shall: 

(1) Describe the property to be acquired, Which description may be 

by reference to the complaint. 

(2) State the date after which the plaintiff is authorized to take 

possession of the property, which date shall be not less than 90 days 

after the service of the order. 

-17-
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COMPREHENSIVE STATUTE § 1269.01 

Tentatively approved July 1971 

Comment. Section 1269.01 prescribes the procedures to be followed in 

order for the condemnor to obtain immediate possession of property. With 

respect to the relief available from an order for immediate possession, see 

Section 1269.02. 

Subdivision (a). Subdivision (a), like former Code of Civil Procedure 

Section 1243. 5( a~ provide s an ex parte procedure for obtaining an order for 

immediate possession, It further permits the condemnor, if a public entity or 

public utility, to make application for an order for possession prior to judg

ment in any condemnation case. Under former Code of Civil Procedure Section 

1243.4, possession prior to judgment was allowed only if the taking was for 

right of way or reservoir purposes, and the right to immediate possession was 

limited to certain public entities; public utilities did not have the right to 

obtain immediate possession,. 

Subdivision (b). Subdivision (b) specifies the determinations a court 

must make before it may issue an order for immediate possession. The required 

determination that the plaintiff is entitled to take the property by eminent 

dana in , and that it has deposited the amount of probable just c c:mpen sat ion, is 

derived fram former Code of Civil Procedure Section 1243.5(b). The require

ment of a determination that the plaintiff is authorized to take immediate 

possession, formerly found in Code of Civil Procedure Section 1243. 5(b), has 

been deleted since only authorized condemnors may apply to the court under 

subdivision (a) of Section 1269.01. The requirement that plaintiff show a 

need for immediate possession is new to California but is based upon cc:mparable 

-18-
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C~MPREHENSIVE STATUTE § 1269.01 

Tentatively approved July 1971 

provisions in other jurisdictions. See, e.g., Ill. Stat. Ann., Ch. 47, §§ 2.1-

2.3 (Supp. 1966); Dep't of Pub. Works & Bldgs. v. Butler Co., 13 I11.2d 537, 

150 N.E.2d 124 (1958). See also Taylor, Possession Prior to Final Judgment in 

California Condemnation Procedure, 7 Santa Clara Lawyer 37, 81-86 (1966). 

Subdivision (c). Subdivision (c) describes the contents of an order for 

possession. The contents are substantially the same as those of former Code 

of Civil Procedure Section 1243.5(b). However, the requirement that the order 

state the amount of the deposit has been eliminated since Section 1268.02 re

quires that a notice of the making of a deposit be served on interested parties. 

The requirement that the order state the purpose of the condemnation has been 

emitted since immediate possession is now authorized for any public use. And,. 

the requirement that the order describe the "estate or interest" sought to be

acquired has been omitted as unnecessary since the term "property" includes 

rights and interests therein. See Section 101 (defining "property"). 

Subdivision (c) incorporates the additional requirement of a 9O-day period 

following the service of the order before possession can be physically assumed. 

Because the order is obtained on ex parte rather than noticed motion, the time 

period is computed from the date of service rather than the date of the order. 

See Section 1269.04(b). The 9O-day period is a minimum period; it is in the 

court's discretion and is subject to extension under conditions specified in 

Section 1269.02. The period is also subject to decrease in cases of emergency. 

See NOTE to Section 1269.04. 

-19-
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COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation April 1971 

§ 1269.02. Authority of court to stay or vacate order 

1269.02. At any time after the court has made an order authorizing 

immediate possession and before the plaintiff has taken possession pur

suant to such order, the court, upon motion of the owner of the property 

or an occupant of the property, and upon considering all relevant infor

mation, including the schedule or plan of operation for execution of the 

public improvement and the situation of the property with respect to 

such schedule or plan, may: 

(a) Stay the order if the hardship to the moving party of having 

possession taken at the time specified in the order clearly outweighs 

the hardship to the plaintiff of a stay. 

(b) Vacate the order if it determines that the plaintiff is not 

entitled to take the property by eminent domain, does not need posses

sion of the property prior to judgment, or has not deposited the amount 

indicated to be the compensation for the taking of the property. 

Comment. Section 1269.02 is new. It grants authority to the court to 

stay or vacate an order for immediate possession upon motion of the property 

owner or occupant. If course, failure of a party to make a motion to stay 

or vacate an order is not an abandonment of any defense to the condemnation 

action or proceeding. 

Subdivision (e). Subdivision (a) permits the court to stay an order for 

possession if hardship to the dispossessed clearly outweighs the hardship 

to the condemnor that would be caused by a stay. 

-20-
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COMPREHENSIVE STATUTE § 1269.02 

Staff recommendation April 1971 

Subdivision (b). Subdivision (b) permits the court to vacate an order 

if it finds that the requirements for immediate possession prescribed in Sec

tion 1269.01(b) have not been complied with. 

Review of orders authorizing or denying possession. Under former statutes, 

judicial decisions held that an appeal may not be taken from an order author

izing or denying possession prior to judgment. Mandamus, prohibition, or cer

tiorari were held to be the appropriate remedies. See Central Contra Costa 

Sanitary Dist. v. Superior Court, 34 Cal.2d 845, 215 P.2d 462 (1950); Weiler 

v. Superior Court, 188 Cal. 729, 207 P. 247 (1922); State v. Superior Court, 

208 Cal. App.2d 659, 25 Cal. Rptr. 363 (1962); City of Sierra Madre v. Superior 

Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 836 (1961). However, an order for 

possession following entry of judgment has been held to be an appealable order. 

San Francisco Unified School Dist. v. Hong Mow, 123 Cal. App.2d 668, 267 P.2d 

349 (1954). No change is made in these rules as to orders made under Sections 

1269.01 and 1269.02 or Chapter 3 (commencing with Section 1270.01). 

-21-
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former Code 
of (;ivil 
Procedure 

COMPREHENSIVE STATUTE § 1269.0!1 

Tentatively approved September 1970 
Revised July 1971 

Section 1269.04. Service of order for possession 

1289.04. (a) As nsed in this section, "record owner" 
mean. both (I) the person in whom the legal title to the fee 
apI*aI"S to be vested by duly reeorded deed. or other instru
ment. and (2) tile person, if any, who has an interest in the 
property under a dnly reeorded lease or agreement of pur
chase. 

(b) At Jeast qo daYS,/prior to tbe time BBion: is taken 
pursUIlnt to an order for possellnon e un or on 
1269.01, the plaintiff shall serve" eopy of the oWer on the 
reeord owner of the property and on the occupants, if any. 

(C) At !P."t 30 days prior to the time possession is taken 
pursuant to an order for po_ion made under Section 
1269.06, the plaintiff shall serve a eopy of the order on the 
record owner of III e property and on the oeeupantB, if any. 

(d.i Service af the order shall be made by persoztal service 
unless the person on whom service is to be made has previoualy 
appeared in the proceeding or been served with summon. in the 
proceeding. If the person has appeared or been served with the 
summons, service of the order for possession may be made by 
mail upon such person and his attorney of record, if any. 

(e) If a person required to be persoually served resides out 
of the state, or has departed from the state or cannot with due 
diligence be found within the state, the plaintiff may, in lieu of 
such personal service, send a copy of the order by registered or 
certmed mail ad dre58ed to sneh person at his last known 
address. . 

(tl The court may, for good call1!e shown on ex parte appli
cation, authorize the plaintiff to take possession of the property 
without serving a copy of the order for possession upon a 
record owner not occupying tbe property. 

(g) A single service upon (>r mailing to one of several per- . 
SOil. having a common business or residence address is suflI
cient. 

or such longer 
time as the 
court prescribes, 

Comment. Section 1269.04 is der;yoo from former Section 1243.5 "1. Code of Civil 
The reqnir~m?nt that all affidavit be filed e<>ncerning service by mail Procedure 
has been ehuunated. Subdivision (0.) is a c1arifieation of a sentenee in . 
the first para;.,'1"sph of,,&<'tion 12¥.l.5(c). The term "address" refera 
to a .in,~le residential unit or place of business, rather than to seversl . 
such UDlts or places that may happen to have the same street or post 
office ·'address.~' }"or t"xamplr. (l'a<~h apartmrnt is regarded as having a" 
separate addre"" although thp .lltir~ apartment bou .. may have a singl~ 
street addr ..... 

~ The 9O-day notice reqUirement does not, o~ 
=oQrse, apply to an emergency taking pursuant to the 
police powers, a matter that also is under study. 
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COM'REHENaIVE STATUTE 

mSTING CODES--AMENDMENTS, ADDITIONS, REPEALS 

CIVILCODli: 

§ 1001 (repealed)_ ~ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 1 

CODE OF CtvIL PROCEDURE 

§ 1238 {repealed)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 2 

§ 1238.1 (repealed) _____________________ 10 

§ 1238.2 (repealed) _____________________ 12 

§ 1238.3 (repealed) _____________________ 13 

§ 1238.1 (repealed) . 14 ---------------------
§ 1239 (repealed) 14.1 

. ----------------------
§ 1242 (repealed) 15 ----------------------§ 1242.5 (repealed) _____________________ 11 

§ 1243.4 (repealed) _____________________ 20 

§ 1243.5 (repealed) _____________________ 21 

§1243.6 (repealed)~ ____________________ 23 

§ 1243.7 (repealed) _____________________ 24 

§1252 ( amended) ______________________ 26 

§ 1253 (amended) ______________________ 28 

§ 1254 (repea1ed) ______________________ 29 

§ 1266 (repealed) ______________________ 32 

§ 1266.1 (repealed) _____________________ 33 

55 1273.01-1273.06 (repealed) ________________ 34 

EDUCATION CODE 

SCHOOL DISTRICTS 

§ 1047. Power of eminent domain 35 

§ 1048. Acquisit1onof property for utility purposes ____ 38 
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EDUCATION CODE (cont.) 

15007·5 (repealed) _____________________ 39 

§ 16003 (repealed) _____________________ 40 

UNIVERSITY OF CALIFORNIA 

§ 23151 (amended) ______________________ 41 

STA'lE COLLEGE SYSTEM 

§ 23619 (added) 43 -----------------------
NONPROFIT EDUCATIONAl. INSTITUTIONS OF COLLEGIATE GRADE 

§ 30051 (added) _______________________ 44 

GOVERNMENT CODE 

§ 184 frepea1ed) _______________ -: ______ 45 

§§ 190-196 (repealed) ____________________ 45.5 

§ 14770. "Restoration of state public records destroyed by 
public calBlDity _________________ 46 

§ 15854 (conforming amendment) 48 ---------------
CC1llJBMlllTION DEPOSITS FUND 

ARTICLE 9. CONDEMNATION DEPOSITS FUND SO 
. -----------. 

§ 16425. 

§ 16426, 

Condemnation Deposits Fund ____________ 51 

Investment of fund ________________ 52 

§ 16427. Apportionment and disbursement of fUlld ______ 53 

COUNT;ms 

§ 25350.5. Power of eminent domain _____________ 54 

Clms 
§ 37350.5. Power of eminent dausin _____________ 55 

§ 53030. Restoration of local public records destroyed by 
public calamity ___________________ 56 

HEALTH AND SAFETY CODE 

NONPROFIT HOSPITALS 

§ 1427. Eminent daualn power of nonprofit hospltal _____ 58 
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PUBLIC UTILITIES CODE (cont.) 

§ 619. Wharfingers _____________________ 78 

§ 620. Ferries _______________________ 79 

§ 621. street railroad corporations ____________ 80 

§ 622. 

§ 623. 

Motor and water carriers 81 --------------
Warehousemen 82 

§ 624. Sewer system corporations ______________ 83-84 

MUrUAL WATER COMPANIES 

§ 2729 (added) _______________________ 85 

STREETS AND HIGHWAYS CODE 

§ 104.1 (repealed) _____________________ 86 

§ 104.3 (repealed) _____________________ 86.5 

§ 943.1 (repealed) _____________________ 87 

STREET OPENING ACT OF 1903 

§ 4008 (amended) ______________________ 88 

§ 4008.1 (added) ______________________ B9 

§ 4120.1 (added) ______________________ 90 

WATER CODE 

'§ 254 (repea1ed)_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 91 

§ 256 (repealed)...,; ___ ' _"';"_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ 91.5 

§ 8590.1 (repealed) _____________________ 92 

§ 11575.2 (repealed) ____________________ 93 

§ 43533 (repealed) _____________________ 94 

-iv-



'. 
" 

CODE OF CIVIL PROCEDURE § 1238 

Tentatively approved July 1971 

Subdivision 18 

Comment. Subdivision 18 is unnecessary because Section 304 of the Campre-

hensive Statute provides general authority to condemn property necessary for 

protective purposes, and this general authority permits condemnation to provide 

for the culture and growth of trees along highways. See also Streets and High-

ways Code Section 104(f), which authorizes the taking of property by the 

Department of Public Works. 



,, CODE OF CIVIL PROCEDURE § 1239 

Tentatively approved July 1971 

Code of Civil Procedure § 1239 

Sec. Section 1239 of the Code of Civil Procedure is repealed. 
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CODE OF CIVIL PROCEWRE § 1239 

Tentatively approved July 1971 

~gisla~~;-ea~itlea-~AB-aet-a~~~viRg-~ke-pe~pt-ef-tse-BalifePRia 

BeepiB-SameiBBieB-~~aBmittea-te-tRe-Sfeakep-ef-~e-H6YBe-ef-Re~peaeR-

al-ef-~laBB-ef-Feelamatiea-aleRg-tRe-SaepameRte-Hivep-ep-i~s-tpie~

t&pies-ep-~~B-tke-swa~-laaas-aadaeeRt-te-Baia-.!vepy-aipee~iBg-tse 

Sta ta-EagiRee p- te·" ilP8e~pe- te ta -aaa-Eke-S\i.pveys-aaa-eKBllliaa t ieas-fep 

~e-~P}leBe-ef-~rleetiRg-tae-~laaB-eeat&iBea-iB-saU-Feilen-ef-tae 

BalifePBia-BeepiB-eellllllisB!ea;-aaa-te-lII8ke-pe~eptB-tftepeef,-makiftg-aa 

a~~pe~pia~!eB-te-~y-tae-e~eBBeB-ef-S\i.ea-eK8l11!aatieBB-aaa-B~eYBr-eaa 

epeatiBg-a-ReelamatieB-BeaPi-aaa-aefiB!Bg-i~B-,eweF,U-e~'P8Vet-Beeemeep 

24,-1911,-sp-aBy-lIIeaifieatieBB-ep-emeaiBeBts-~ftat-lII&y-ee-aae~tea-~s-tae 

eeaPi-sftall-ey-pesel~t!eB-aetePmifte-aay-ee-aeeessapY.--~ek-pesel~tieR 

sftall-ee-eeael~sive-eviaeBee-t8at-a-tak!Bg-ef-tae-fee-stBple-8F-e&semeRt, 

te-t&ke-tseFefpea-Sli.ek-esna,-gPBvel,-steaes,-tpees,-aaa-tillleeF-es-may 

ee-BeeessapY-fsP-se!lle-,~el!e-~Be~ 

4.--WkeB-tke-~Fe~pty-!B-takeB-ey-aBy-~t~1-wateF-systeIll1-eBYBty, 

eity-aaa-e~~Y1-SF-iBee~PBtea-eity-eF-tewR,-eF-a-BHBiei~1-watep 

a!stpiet,-ep-etsep-~1!tieal-s~ea!viBieB1-pegePileBB-ef-tRe-~se,-a-fee 

s~e-lII8y-ee-takea-if-t8e-legislative-eF-etReP-geveFBiBg-8ety-ef-s~es 

eM~~1-Y8teF-eystelll;-e~Bty,-eity-eBa-e~BtY1-ep-!aee~tea-eitY-SF 

tewR1-ep-~Biei,el-yatep-aistFiet;-ep-etkep-~lit!eal-Sli.eaiviBiSBy-sftall, 

ey-peBelutisB,-aetePllliae-tke-t&kiRg-tBepeef-iB-fee-te-ee-BeeessapY.--~ek 
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CODE OF CIVIL PROCEWRE § 1239 

Tentatively a~prcVed July 1971 

ef-tae-fee-s!m~le.--WRe~-tae-fee-iB-takeB;-tae-aee~ee-ef-eeBiemeatieR 

BRall-6~eeifieallY-~Feviae-fe~-tae-takiBg-ef-a-fee-8imple-e6tate~ 

Comment. Section 1239 is superseded by Section 303 of the Dninent 

Domain Code. A background study, prepared for the Law Revision Coumission, 

on Section 1239 is published as Taylor, The Right to Take--The Right to Take 

the Fee or Any Lesser Interest, 1 Pac. L.J. 555 (1970). 
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Educa~ion C04e· § 15007.5 (repealed) 

EDUCATION CODE § 15007.5 

Tentatively approved March 1970 

Sec. Section 15007.5 of the Education Code is repealed. 

1)GG1~5~--~ge-§eyePR~B§-Be&pa-e~-&Ry-se~e~-4is~p~et-may 

e1'!'&ep-k1'!te-8:B-8:§MemeBt-witlt-tlie-§evePRiR§-IteQy-e~-aRy-pi.l9l.i.e 

ae9Aey-~ep-tIt9-jeiAt-e~pekse-lty-saelt-seAee~~~.tpi9t-aRQ 

saelt-a§eBey-e~-tlteip-pes,eetive-p9weps-9~-eaiReRt-4&maiR~-wAetAep 

ep-Bet-,essessea-h-eE!l!!llleA,-~91'-i;l!.e-ae!tai8ii;iea-9~-l'ea;b-pp9p9P~Y 

8: 8 -8: - B iB§l:e -pa:p ee), T - -S aeA -agpeemest -slta),), -It9 -esi;epeQ - isi; e-oQ 

,ep~ePmea-~ypsQasi;-i;e-i;l!.e-,pevisieas-9~~gltapi;ep-~-~sE!l!!llleseiRg 

wii;I!.-Sesi;ies-e~QQ~-e~-»ivisiefi-1-e~-~ii;),e-),-e~-i;lte-SevepBasai; 

geEieJ-aaa-eaelt-~Qslie-ageaey-i;ltepeia-aeeigaai;ea-is-aQi;ltepieea 

i;e-e1'!i;ep-iai;e-saelt-aa-agpeemeai;-wii;It-i;l!.e-gevepaiag-seal'Q-e~ 

aay-8el!.eel-aiei;l'iei;-fel'-sQel!.-PQPJeBe~ 

C~nt. Section 15007.5 is superseded by Section 305 of the 

Eminent Domain Code. 
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GOVERNMENr CODE §§ 190-196 

Tentatively approved July 1971 

Government Code §§ 190-196. Protective condemnation (repealed) 

Sec. Article 4.5 (commencing with Section 190) of Chapter 1 of 

Division 1 of Title 1 of the Government Code is repealed. 

Comment. Sections 190-196 of the Government Code, relating to protective 

condemnation, are superseded Py Section 304 of the Eminent Domain Code. 

Note. The text of the repealed sections is set out below. 

190. "Land" when used in this article includes any interest, 
easement, or reservation in land. 

191. Whenever the State or any city or county may acquire land in 
excess of the land actually needed or used for public purposes in connection 
with the establishing, laying out, widening, enlarging, extending, or 
maintaining of memorial grounds, streets, squares, parkways, or reserva
tions, the acquisition, maintenance, and use of such land and the sale, 
disposition, and conveyance and the establishment in connection therewith 
of any reservations concerning the future use and occupation of such land 
so as to protect the public works or improvements and their environs which 
it adjoins and to preserve the view, appearance, light, air, and usefulness 
of such public works shall be conducted and maintained pursuant to this 
article. 

192. Every act of the state authorizing the State, any city or 
county to acquire land for the purposes of establishing, laying out, 
widening, enlarging, extending, or maintaining memorial grounds, streets, 
squares, parkways, or other public places, shall be construed as includ
ing among its purposes the acquisition of land in excess of the land 
actually needed or used for public purposes. 

193. If the State, any city, or county acquires any land under Sec
tion 14-1/2 of Article I of the Constitution or this article, which land is 
in excess of the land actually needed or used for public purposes, the 
State, city, or county may sell such land or any interest therein and may 
reserve in the land any reservation, easement, interest, or right that 
public interest, neceSSity, or convenience requires to preserve the view, 
appearance, light, air, and usefulness of any public memorial grounds, 
streets, squares, parkways·, places, or works. 
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GOVERNMENT CODE §§ 190-196 

Tentatively approved July 1971 

194. No such sale shall be made by a city or county except by its 
legislative body, nor until after notice has been published in the juris
diction of the legislative body pursuant to Section 6064. The notice 
shall: 

(a) Describe the land or lands to be sold. 

(b) Set forth in general terms the interests, easements, or reser
vations to be reserved by the public. 

(c) State the time and place of the sale. 

(d) Call for sealed bids in writing. 

195. At the time and place set for the sale, the legislative body 
shall open any bids received in response to the notice and shall sell 
the land to the highest bidder, except that it may at that time or at any 
time to which the sale is continued receive any higher bids and may reject 
any bid failing to comply with the terms of purchase set forth in the 
notice. 

196. Money derived from the sale of land pursuant to this article 
shall be immediately paid into the fund from which payment was made for 
the land. If the land was purchased with funds derived from the levY of 
any assessment or tax upon property benefited, the money derived from the 
sale of the land shall be distributed as refunds to the persons paying 
those assessments or taxes in proportion to the amounts levied or assessed 
against them or thereafter to be levied or assessed against them to meet 
any bonds as yet unpaid by them. Money to be refunded to any person pur
suant to this article shall first be applied to any indebtedness of such 
person or his successor in interest on account of any tax or assessment 
levied or any bond issued to pay the cost of any improvement done or 
performed by the public body, all or part of the cost of which is levied 
or taxed against the land of that person • 
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§ 610. 

§ 6u. 

§ 612. 

§ 613. 

§ 614. 

§ 615. 

§ 616. 

§ 617. 

§ 618. 

§ 619. 

§ 620. 

§ 621-

§ 622. 

§ 623. 

§ 624. 

PUBLIC UTILITIES CODE §§ 610-624 

Tentatively approved March 1970 

PRIVATELY OWNED PUBLIC UTILITIES 

ARTICIE 7. EMINENT DOMAIN 

Article applies to "public utili ties" only 

Railroad corporations 

Electrical corporations 

(Jas corporations 

Heat corporations 

Pipeline corporations 

Telephone corporations 

Telegraph corporations 

water corporations 

Wharfingers 

Ferries 

Street railroad corporations 

Motor and ua ter carriers 

Warehousemen 

Sewer System corporations 

-67-



' . • 

<-

§ 622. Motor ,.no. ",r:: tcr carriers 

PUBUC UTIUTIES CODE § 622 

Tentatively aI>I>roved March 1970 
Revised February 1971 

622. (a) As used 1n this section, "mtor carrier" means: 

(1) A highway common carrier as defined in Section 213. 

(2) A passenger. stage corporation as defined in Section 226. 

(b) As used in this section, "water carrier" means a common 

carrier operating upon any waterway in this state between fixed 

termini or over a regular route. 

(c) A motor carrier or water carrier may condemn any property 

necessary for the construction and maintenance of terminal facilities 

for the receipt, transfer, or delivery of the passengers or property 

it carries. 

Comment. Section 622 grants certain motor carriers and water carriers 

the right of eminent domain to acquire property necessary for terminal 

facilities. Sections 621 and 622 supersede subdivision"22 of Section 1238 

of the Code of Civil Procedure which granted condemnation authority for 

"terminal faCilities, lands or structures for the receipt, transfer or 

delivery of passengers or property by any common carrier operating upon 

any public highway or waterway in this state between fixed termini or over 

a regular route, or for other terminal facilities of an;y such carrier." 
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' ..... _-- PUBLIC UTILITIES CODE § 624 

Tentatively approved February 1971 

§ 624. Sewer system cOrporations 

624. A sewer system corporatiOO may condemn any property 

necessary for the construction and maintenance of its sewer system. 

Comment. Section 624 grants a "sewer system corporation" (defined in 

Section 230.6) the l;ight of eminent domain to acquire property necessary 

for the construction and maintenance of its "sewer system." "Sewer system" 

is defined in Section 230.5 to include all property used in connection 

with or to facilitate sewa~ collection, treatment, or disposition for sani

tary or draina~ purposes. Thus, Section 624 authorizes condemnation of 

any property necessary to carry out the regulated activities of sewer system 

corporations. Section 624 does not, however, authorize condemnation for a 

sewer system which merely collects sewa~ on the property of a single individual 

(Section 230.5); nor does it authorize condemnation by anyone other than a 

public utility subject to the jurisdiction, control, and regulation of the 

Public utilities Commission. 

Section 624 supersedes portions of subdivisions 3, 4, and 8 of Section 

1238 of the Code of Civil Procedure insofar as those portions relate to 

condemnation by privately owned public utilities. 
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srREETS & HIGIiWAYS CODE § 104.:3 

Tentatively approved July 1971 

Streets & Highways Code § 104.3. Protective condemnat1cn (repealed) 

Sec. Section 104.3 of the Streets and Highways Code is repealed. 

le~T3T--~he-~e~~meat-msy-cdndeMft-reai-~rope~y-or-a~-iatere~t 

~ftereia-for-reseryatidas-ih-aa~-aboa~-aad-aiong-aad-icadiag-~o-aay-s~a~c 

k~gBws~-e.-eihe.-p~elie-werk-ep-imp.evemeftt-ee8etr~ted-er-te-be-eoaetraetea 

by-tfte-dc~tmen~-aa~may;-aftcr-thc-c~tablishmcat;-~ing-oat-aad-eomplc

tioa-of-8ach-improvemeat;-eonTey-o~-aay-sach-rcai-~ropo~-or-interest 

taereia-taae-ae\~red-and-adt-aeeeeeaPy-for-e~a-~ovemeat-wtta-reserve

ttens-cencerning-the-f~~e-asc-ana-dccap8tion-df-s~h-reai~roperty-or 

tateree~--thcrein;-eo-ae-to-~rotect-sach-pablie-work-aad-improvement-aad 

it~-eBYirone-and-to-prcserYc-the-Ttew;-a~araaeo;-light;-air-aad-aaefui· 

RQ~a-Q'-av8a-pv~1~8-W9Pk7-pp~~Q9Q~-~aa~-laRQ-s9-Q9RQQER8a-waaQP-a~8P~~y 

Q'_~aiQ_gQ8~i9R_Qaall_Pa_l~'~9Q_~9_paP8Qla_ly'R6_WaQlly_QP_~_p~_w'~aiR 

a_~'gtaRQQ_Q'_RQt_t9_QxQQQQ_l~O_'9Qt_'p9a_tae_Q19QQQt_~QVRQaPY-Q'-svaa 

p~QliQ_w~_9P_impP~8mQR~F_pp~iQQQ_~aat_waQA_paP8Qla_wRi8A_liQ-9~ 

paPt~-wi~RiA-avQa-l'mi~-9'-1~O-'QQ~.aPQ-~akQA~-Qaly-a~QA-PQpt'QRQ-~ 

QQ_Q9AQgmaQQ_wAiga_QQ_A~_QXg99Q_~_'Q9~_'P9R_Qa'Q_QIQgQQ~_DQ~. 

COIlIInent. Section 104.3 of the Streets and Highways Code is superseded by 

Section 304 of the Eminent Domain Code. 
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WATER CODE § 256 

Tentatively approved July 1971 

Water Code § 256. Protective condemnation (repealed) 

Sec. Section 256 of the Water Code is repealed. 

~".--ike-a~as~-HSy-eeRa9SB-.ea1-ppepe~y-ep-aRY-iR~ePee~ 

~kepeiR-fep-peseFVa~ieRs-tR-aRa-a8e~~-aRa-aleRg-QRa-leaaiRg-~e-aRY-s~a,e 

aaa-ep-wate.-'aeili'y-ep-e,geF-,~81ie-wepk-QF-~pe¥e.eRt-eeBs,pWe~ea-9P 

te-8e-eeRs'Fwe~ea-8y-tge-4e,ap,meR~-aa4-mayy-af~ep-tke-esta8liskmeB~y 

lRYiRg-e~t-aBa-e..,le~iea-ef-sweg-~p8¥8meRty-eeR¥ey-ew'-aRY-9~a-peal 

ppepeptY-eP-iRtePe9t--taepe'R-tAM8-ae~W~ea-QRa-Re~-Reee99aPy-f9P-9~a 

impPe¥eaeRt-witk-pegep¥at'eR&-eeReePRiRg-tae-~type-wge-aaa-eeswpa,'aa 

e'-evsa-peal-pP9Je~Y-eP-iRtepe9t-'Ae.eiR~-se-a9-'e-JP"es'-.Ysa-pY81's 

wepk-QR4-ia'P8¥emeR'-aR4-"S-eB¥'P8Rs-aaa-~e-ppe9sp¥e-'ke-¥iew7-a"eaFaaee7 

li8a~7-aip-aRa-yse~e8s-e'-swea-pv81ie-w8Pkt-pP8¥iae47-'Ra,-1&84-se 

eeRaeRRei-~ep-avtaepity-ef-tkis-Beeti8R-BAall-ge-liai~e4-,e-JRPee1s 

lyiRg-wke!ly-9P-iR-papt-witkiR-a-aistaaee-ef-Bst-'B-exeeea-;QQ-fest-#Fem 

tke-eleses~-8e~&aPy-ef-Bwsa-pw.l'e-wepk-ep-iRpP8¥emeBtt-pp8¥iaea7-taat 

wkeR-paP8e1s-waiea-l'e-eBly-~ially-w'tAiB-swea-liRi~-ef-;QQ-'aat-aPe 

,akaBy-eBly-svea-p9Pti8Bs-may-8e-e8Baeaaea-wAiea-ae-Bst-eK8ee4-eQQ.'ae~ 

fFeR-saia-sleseet-8eVBQaPY· 

Comment. Section 256 of the Water Code is superseded by Section 304 of 

the Eminent Domain Code. 
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