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First Supplement to Memorandum 71-59
Subject: Study 36.65 - Condemmation (Airports)

SUMMARY

Memorandum 71-59 discusses the problem of condemmation to deal with air-
craft noise and similar problems and lists a number of alternmative ways in
which condemnstion power might be granted. This supplement discusses an
alternative that is not recommended in the basic memorandum. T believe that
the alternative discussed in this supplement is the best method of dealing

with the problem.

BACKGROUND

It is generally agreed that the asircraft noise problem is best solved by‘
putting the land burdened by noise to & compatible use. In the case of
undeveloped land, this can be accomplished by zoning the noise burdened area
for compatible uses. When a new airport is being established, the land that
wil}l be burdened by noise can be acqguired when the airport site is acquired
and thus assure development for compatible uses. The msjor problem is what
should be done where homes, schools, churches, and the like are subjected to
a substantial noise burden as a result of an increase or chaenge in the nature
of the aircraft cperations.

The conclusion reached in Memorandum 71-59 is that ordinarily the air-
port operator should be allowed to condemn only 3 noise easement to solve the
problem. Only where the cost of the easement would be substantially equiva-
lent to the cost of the fee or where the land will be put to an incidental alrport

use would the airport operator be able to condemn the fee.
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However, under this test, the following situation might result. The
alrport operator may purchase 90 percent of the homes in a noise burderned
area (something that may be prohibited by the proposal in Memorandum 71-59)--
because this is what the home owners want; they want to move, not to be paid
something for the noise and to have to remain in the noise area. However,
the remaining 10 percent of the property in the area could not be ¢ordemred in
fee--only a noise essement could be condemned. The entire noise burdened tract
probably never could be put to a compatible use with a few holdout parcels
scattered throughout +the noise burdened area. Of course, the airport operator
could purchase the holdout parcels at a premium price, but this is not likely
because the other owners who scld their homes at market velue would be unfailrly
treated if their neighbors were given a premium price. Sometimes an actual
use of the land for airport purposes, such as parking or storage, could be
found to justify the taking.

Another problem with limiting condemnation to nolise easements--and not
permitting fee takings--is the difficult task of describing the exact easement
scquired. How is it to be described--in terms of frequency of flights, level
of noise generated, and duration of noise, under some complex formula® And
are repeated actions ¢ be necessary to acquire additiornal easement rights as
the use of the airport or the particular flight path incresses? In addition,

I suspect that, in alrport noise easement cases, the airport operator freguent-
ly also needs to acquire the right to prevent or eliminate cobstructions in
flight paths. This further complicates the drafting of the easement descrip-
tion. The Commiseion will recall that it discussed the problem of how the
Judgment in an inverse corndemnation case should describe the noise easement

acquired and gave up, deciding to leave the matter to the courts. It should
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be noted that the solution proposed in Memorandum 71-59 purports to handle
this problem by allowing condemmation of a fee to "make effective" the public
use. Whether this provision accomplishes the intent to allow a fee taking
where an easement would be difficult to draft is dubious.

It appears to me that, under existing law, an airport operator probably
can acquire the fee where necessary 1n & noise case and is not limited to the
acquisition of an easement. Subdivision 20 of Section 1238 provides that it
is a public use to aecquire property for "alrports.” I would construe this as
permitting the acquisition of any property necessary for the operation of the
airport. I do not believe that the emsctment of Section 1239.3 restricts the
broaed grant of condemnation authority in subdivision 20. I believe that that

is implied in the opinion in City of Oskland v. Nutter, 13 Cal. App-3d 752,

92 Cal. Rptr. 347 (1970)(copy attached).
I do not believe that & sericus constitutional problem would be presented
by permitting the taking of the fee in a2 case where the property owner would

have an inverse condemnation action for nolse damege. The courts have never,

as far as I know, held unconstitutional the teking of a fee instead of an ease-
ment where the condemnor was actuslly going to use the property taken for a
public use. For example, a fee may be taken for overhead utllity lines by a
clty even though the property owner wants to retein use of the land under the
lines for his farm or for grazing his cattle. The courts have not considered
the nature of the interest taken ms an "excess" condemmation problem and have
rejected all attacks on constitutional grounds against the fee takings in such

cases. See Taylor, The Right to Take--The Right to Take the Fee or any lesser

Interest, 1 Pac. L.J7 555, 557-558 {1970){Exhibit II attached contains the

vertinent portion of this article).
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Taylor's article also cutlines the policy considerations pertinent to
the general question of whether a fee or easement only may be taken and

his discussion may be helpful here:

Section 1239 now reflects a general shift in legislative policy from
the 19th century preference for easement taking to the current prefer-
ence for fee taking. This shift in policy is the result of legislative recog-
nition that it is no longer possible to prescribe by statutes the circum- i
stances under which it is desirable that a public entity acquire the '
property in fee simple. Taking of the entire fee interest may be de-
sirable in a particular case because (1) it permits an absolute and un-
fettered control of the property during the continnation of the public
use, (2) it provides a property interest of unlimited duration, or (3) it
permits the condemner to dispose of the property on termination of the
public use or to devote the property to another public use. With respect
to the matter of control, the public entity or agency finds, in most
cases, that it is desirable 10 take the fee. For example, the question of
casement-versus-fee taking has arisen guite commonly in connection
with water projects. Even if the purpose of the taking is merely 1o k
obtain watershed or to provide an area of “protection” around a dam
or reservoir or other water improvement, the taking of a fee has been j
considered justified. Here, one can easily see the distinction between j
easement taking and fee taking with respect to the matter of control, ,
Suppose the property is merely grazing land and the property owner's
indicated desire is to continue to use the property to that purpose.
It would be possible, of course, to define an casement-like interest in
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the water agency that would entertain this desire. It may even be that
the public entity or sgency intends 10 lease or otherwise permit the
use of the property, possibly by someone other than the former owner,
" for grazing purposes.  Yel, one can sec the enbanced control made
passible by the taking of the fee even though, for the foreseeable future,
the utilization of the property would be exactly the same whether a fee
or casement were taken.  This difference, as asserted and emphasized by
condemners, generally has been considered to wartrant the taking of the
entire fee mierest.™'

As has been indicated with respect to the matter of the duration of
the interest taken, one of the principal reasons for the early preference
for easement taking was to assure that, upon termination of the public
use, the property would return to private ownership and, specifically,
1o the owner or successor to the owner from whom the property was
taken. With respect to such “exclusive” or “totally oppressive” ease-
ments as railrcad rights of way, which have always been considered to
be easement-like rather than fee-like interests, the purpose and effect
of the ecasement-taking limitation is to provide for the termination of
the interest.®® [t may well be that this matter of the termination of an
casement or easementi-like interest and the consequent forfeiture of the
condemner’s financial investment has been a principal reason for the
general shift to fee taking. In the case of the taking of easements that
permit fittle, if any, simuitanecus use of the property, the compensa-
tion required to be paid to the owner is virtually the same as in a fee
taking. As Nichols observes:

When land is taken for such purpose as a highway or a radiroad,
which requires a permanent and substantially exclusive occupation
of the surface, the distinction between the taking of the fee and of
the eusement has no practical application in the determination of the
compensation to be assessed for the land actually taken. While the
damages to the owner’s remaining land may be less if the use of the
tand taken is bmited by the nature of the easement, the interest
remaining in the owner of the fee in the land taken is in such
case of nominal value, and he is awarded the same measure of
compensation for the land actually taken as if the fee was acquired
by the condemning party, namely, the full market valge of the
tand *®

54 Se¢ Chapmian v. Public Utdity Dist, No, 1, 367 F.2d 163 (%th cir, 1966);
Moniergy County Floud Control & Water Copservation Dist, v, Hughes, 201 Cal. App.
2d 197 119620, Soe wbo State v Satanas Co, 239 Ol App. 2d 547 {196n).

65 Sep Romere . Dept. of Public Works, 7 Cal, 2d (B9 {1941}, where the
courl, though recogaizing the generul casement-taking limitation, expressed that there
muy be sstances where the easemen! may be of such character as 1o {erminate the
owner's inlerest in the fec.

46 3 NicHors, EMINCNY DoMmaan § 9.2 ar 265 (M ed. [965).  See aiso Southern
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Thus, in one view, condemners are justified in the taking of a fee while
receiving only an casement.

Other vaiuation rules may tend to discourage easement iaking.  Gen-
erally, in casement taking cases, compensation is defermined by valuing
the fee simple before and after imposition of the easement. The dif-
ference in valuation establishes the cost of acquisition of the casement.
In making this computation, the so-called bundie of sticks approach
is used. In other words, all of the rights in the property to be sub-
jected to the easement constitute a bundle of rights or sticks. The
conderuner takes certain of these rights both by the acquisition of the
easement and by the imposition of restrictions upon other uses of rhe
property by the fee owner. The rights taken and their imporiance are
then equated to a percentage of the fee valne, and this percentage re-
flects the value of the easement. In theory, this value can range from
one to ninety-nine percent of the value of the fee depending, of course,
upon the nature of the easement, the remaining uses permitted to the
owner, and the highest and best use of the land.® Under the peculiar
valuation formula made applicable to all takings by Code of Civil Proce-
dure section 1248, the property owner may also be entitled to sever-
ance damages computed independently of the easement taken. In
other words, if the easement is imposed upon only a portion of a parcel
of property, the mentioned valiation technigue is used in valuing the
casement but, in addition, severance damages are aiso computed by
comparing the “before” and “after” value of the remaining portion of
the parcel.’® Still another valuation rule operates to the benefit of the

Pac. B.R. v. San Francisco Savings Union, 145 Cal. 290, 29253 {1905):

While it it no doubt true that uader the law of this stale & railroad company

is only entitied to acquire by condemnation proccedings an casement over the

land, and that the fee thereof remains in the owoer, yet, in most condemnation

cases by railroad companics, this distinction, as far a3 it enters into & deter-
rination of the damages 1o be assessed for the right of way acquired therchy,

has no practical application. Usually in such cxses thers is no substaotial

difference in value between the easement and the fee of which the law will

take nofice. Hence, in ordinary cases, where condemnation for a right of
way for railroad purposes is sought, evidence is permitted 1o show, as the
damages sustained, the full value of the land taken, upon the theory that the
L casement will be perpetual; that the right of way acquired, though technically

sn casement, will be permanent in ils natire, and the possibiiity of abandon-

ment by nog-user so remote and improbable as not w0 be taken into consider-

ation; that the exercise of the right will reqguire practically the exclusive use

of the surface, and that any isterest which might be reserved to the owner

in the fee would only be a nominel one and of ne valve. Under such cir-

cumstances, as there can be no substostial determinative vajue in the fe:

agpart from the casement, the law will not consider them separately, bur will
require the condemning corporation to pay the value of the fee as the measyre

of damages sustained.

See aiso People v. Schultz Co., 123 Cal. App. 24 925 (1954},

87 See peneralty G. SCHMUTZ, CONBEMNATION APrRatsal HaNpooox 24-15 (rev.
ed. 1993}, CaLirorMia CONDEMNATION PracTice, Del Guercio, Severunce Durages
and Valuarion of Easements 61 (Cal. Cont. Ed., Bar (960); Clarke, Easement amd
Partial Taking Valuation Problems, 20 Hast, L. 517 (1969},

88 Sep Pacific Gas & Elec. Co. v. Hufford, 49 Cal. 2d 545 {1957},



properly owner in eascoient cases.  To the extent that the casement
and all of the rights that the easement entails are not defined with spe-
cificity, there is a presumption that the taker will make the most exten-
sive and damaging use of all privileges encompassed within the ease-
ment."™  The taking dgency may, of course, provide evidence as to the
natore of the public improvement and the way it will be constructed,
operated, and maintained, and the property owner may not contra-
dict this evidence.™ Thus, by specifying the details of the improve-
‘ment, the taking agency may limit damages to those which flow from
the improvement as detailed.™ However, if the easement taken is pre-
scribed and limited, the taking apency will be required to pay addi-
tional compensation if, in the future, it modifies or extends s privi-
leges or activities.”® M iy likely that, in debatable cases, condemners
may prefer fee takings because of (1) the difficulty of describing an
appropriate easement or easement-like interest; (2) the valuation rules
applicable in casement-taking cases; and (3) the need for future con-
demnation proceedings and the making of additional compensation in
cases of a substantial change in utilizahon of the easement.

~ The unfettered power of disposition inherent in fee simple taking is
assuredly one of the pnncipal ends sought to be obtained by con-
demners. The federal courts have always been certain that this power
of disposition on termination of a public use tustifies the taking of a fee
simple. For example, in Southern Pac. Land Co. v. United States,”
the United States condemned 17,750 acres of iand, including mineral
interests, to construct the naval air station at Lemoore, California. To
the contention that the mineral interests should not be taken, the court
replied:
As noted, the uncontradicted testimony of the Assistant Secretary
was that he based his decision in part upon the fact that the
existence of outstanding mineral interests, conflicting with possible
service uses, would reduce the marketability of the property in the
event of sale. Advantageous liquidation of the Government's in-
vestment is a legitimate consideration in determining the estate o
be taken. Here the Government was not engaging in “an outside
jand speculation,” and “we must regard appropdate liguidation
of an investment for a public purpose as itself such a public aim.”
This is but an applicaiion of the general principle that “{t1he cost of
public prejects is a relevant clement in all of them, aad the govern-

it e Dept. Public Works v. Lundy, 238 Cal. App. 2d 354, 361 {1965). See
edsg Depl. Public Works v, Lopan, 198 Cal. App. 2d SBI, 589 (1962},
W Nep Cal. Fvip. Cobr § RE3,
U S People v, Schuliy Co., 123 Cal. App. 2d 975 (1954},
* Sre Peophe v, Avon, 54 Cal 24 207 ¢1960),
1397 B2 161 {9tk vir 1966},
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ment, just as anyone else, is not required to praceed oblivious 10

ciements of cost.” A decision to take, based n substantial part

upon this eonsideration is not arbitrary vr capricious.?
Among the decisions relied upon by the Court of Appeals was one of
the most remarkabie “public use” decisions by the Supreme Court of
the United States. In Brown v. United States,’* the government held 2
temporarily limited interest in land, but it had made substantial im-
provements upon that land. The United States Supreme Court upheid
the condemnation of the fee interest in the land to protect this invest-
ment even though the government's express purpose was to dispose
immediatety of the entire {ec interest in the property and thereby re-
coup its investment in the improvements.

California decisions have never manifested this certainty that facilita-
tion of ultimate disposal of the property justifies the taking of a fee
simple. The question seems not to have explicitly arizen simply because
the major ranges of takings are covered by “conclusive” resolutions to
condemn that preclude challenges by property owners on this score. The
entire matter is obviated to some extent, of course, by the matter of
compensation. In State v. Westover Co.,™ for example, there apparently
was an extended trial on the issue of the state’s power o take mineral
interests in connection with a taking for a wildlife refuge. On the
valuation phase of the case, however, the property owner apparently
was able to prove that minerals raised the value of the property 1o
several million dollars, instead of the few hundred thousand dollars
alleged by the condemner to be the value of the property. Following
that result of the valuation proceedings, the entire taking was abandoned
with a payment of $155,000 as “fees on abandonment.”

This genera! phenomenon can also be observed in other Caiifornia
decisions.” The difficulty lies in determining, in discrete cases, when
government or one of government's auxiliaries is engaging in “sound
business practice” and when 1t is engaging in “land specuiation”; and the
judgmental factors of legislatures, courts, administrators, and property
owners have, of course, differed considerably. Suffice it to say here that
the law in this respect would bhe considerably improved by (1) clarity
and {2) the delegation of decision making, where possible, by a legisla-
tive body capable of reconciiing the conflicting values and factors in-
volved.

Sinse~it=ia-—nbricusty-Mmposible Tor generat o gistativtito Provide <
fitinus thae-will-automalically .detecmine -whethoramefer simplowor -2

7t 1d. at 163 [citations omitted]. T T
76 263 U.S. 78 (1923).

18 140 Cal. Appdd 447 (1956).
17 Ser, e.g., Kern v, Galatas, 200 Cal. App. 24 353 (1962).
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RECOMMENDATION

As recommended in Memorandum 71-52, the airport operator should have the
right to acquire an easement to permit infliction of noise and other adverse
aircraft operational effects. In addition, the power to acguire the fee should

be granted 1n cases where an inverse condemnation action for noise damage would

exist. This limitation on taking the fee would assure that the property .-
being taken is actually needed for a public use.

Under this recommendation, where there is actually z noise damage problem,
the airport operation would bhave suthority to determine the nmature of the
interest to be taken, the same as in cother condemmation cases. Also, it would
be clear that, when a new airport is established, noise impacted areas can be
acquired in fee. Where a taking is for the purpose of dealing with an aircraft
nolse problem, there will be a significant mumber of properties belng acquired
and the eitizens will be in sufficient numbers to meke their views known to
the public entity. In fact, citizens have been wvery effective in sirport nolse
cases in making their views known. See, for example, the noise regulations of
the State Department of Aerconautics and the liberal airport noise relocation
statute that was enacted a rumber of:years ago.

Accordingly, it is recommended that Section 21652, set out in Exhibit II

of Memorandum T1-45, be revised to read:



§ 21652, Acguisition of property for hazard elimination or flight disturbance

21652. (a) Any person authorized to exercise the power of eminent
domain for airport purposes may acauire by purchase, gift, devise, lesse,
condemnation, or otherwise :

{1) Any property necessary to permit the safe and efficient opera-
tion of the airport, or to permit the removal, elimination, obstruction-
marking, or obstruction-lighting of airport hazards, or to prevent the
establishment of airport hazards.

{2) Any property which is or will be subjected to excessive noise,

vibration, discomfort, inconvenience, or interference with use and enjoy-

ment as a result of the operation of aircraft to and from the airport if

the owner of the property has or will have a right to recover damages in

an inverse condemnation action for the takingjor damaging of his property

as a result of the operation of aircraft to and from the airport.

(3) Airspace or an easement in such airspace above the surface of

property where necessary to permit imposition upon such property of exces-

give noise, vibration, discomfort, inconvenience, interference with use

gnd enjoyment, and any consequent reduction in market value, as a result

of the operation of aireraft to and from the airport.

(v) As used in this section, "property" includes real and personal
property and any right or interest therein, whether within, beyond, adjacent,
or in the vieinity of, the boundaries of the sirport or eirport site, and,
by way of illustration and not by way of limitation, includes air rights,
alrspace, air easements, and easements in airport hazards.

Respectfully submitted,
John H. DeMoully,

Executive Secretary
-10-
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First Supplement to Memorandum 71-59

EXHIBIT 1
Crry oF Oaxeasoy. Nunier 787
IVCAWTY ——CalRpir. -——
COUNSEL

J. Kerwin Rooncy, John Nolaa, Breed, Robinson &‘Stewart and Ned Rob-
inson for Plaintiff and Appeliant.

Rogers, Vizzard & Tallett and John D. Rogers for Defendants and Re-
~ spondents.

. 1L_

OPINION

SIMS, J.—The Cily of Qaklund, acting by and through its Board of Port
Commissioners, as condemner, has appealed from judgments rendered in
favor of landowners in seventeen actions which were consolidated for
trial. The actions were brought 10 “acquire an air casement in the air
space above the surfice of the hereinafier den:nhed real property for 2
public use, to wit, for airport purposes, in ordeér to protect the approaches
of said Airport from the encreachment of structures or vegetable life of
such height or character as t interfers with or be hazardous to the use of
said Airport, . . .” (Sce Code Civ. Proc., § 1239.2.%) The real property
over which the Lasement was sought is mferrgd to as “the Ruoway 9R
clear 2ne urea” and may be dmrlhed as an area roughly 500 feet wide by

ICode of Civil Pracedure section I239.2 nrovides! “Airspace above the surface
of properly or an air casement in such airspace may be acquired under this title h)r
a gounty, city or airport district if such taking js necessary to t the a
of any airport from the encroachment of struchurgs or vegetable life of such hei
or charucter as 10 inlerfere with or be hazurdous to the use of such airporl.” (A
Stats. 1945, ch. 1242, § 1. p. 2354

[Dec. 1979
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2,000 feet long running westerly and centered on 2 projection of the
center line of a runway 9R, which is indicated as terminating 200 feet
eastcrly of the clear zone ares. The easement sought embraces all of the
airspace above the “9R Clear Zone Surface,” which is depicied as a plane
overlying the clear zone area nsmg from zero to 50 feet at its westerly
extremity.

The city contends that the trial court 1mpu'opcrly permitted, in con-

nection with the evidence of damages for the taking of the air cascment,

consideration of such excessive noise, vibration, discomfort, inconvenience
and other interference with the use of the property remaining to the land-
owners s was engendered by the use of the easement acquired. Its argu-
ment is two-pronged. First, the city asserts that the foregoing elements, if
compensable, are a burden or charge on the servient estate separate and
apart from a mere clearance casement which Mts the use of ™é prop-
erty above & specified height; and that as such a separate burden, those ele-
ments were without the scope of the statote under which the city acted,
were not contemplated by the ordinance of intention under which the city,
through its port suthority, proceeded, and were not within the issues framed
by its corpiaint. Secondly, it insists that the. elements in question are not
mpensable in any event. (1) These contentions are examined and it
is concluded that the trial court properly allowed consideration of noise
and the other elements in determining the oversll damages, including
severance, which resulted from the condemnation of the air easement.
(2a) Nevertheless, because the court erroneously referred to the provisions
of section 1239.3 (see fn. 5 below) in the conclusions of law and the judg-

_ments, the case must be remanded for cortection of those documents.

Procedural Background

On November 6, 1967 the Board of Port Commissioners passed an or-
dinance finding and determining that the public interest and nevessity re-

_ quired the acquisition of air easements which were described in the same

manner as has been quoted above from the complaints filed in the proding
action. The complaints specifically point out: “That said air eavemens here-
by sought shall include the continuing right 10 clear and keep clear the
above described real property of any and all obe.tructmns < o2 T (ltatics

added.)

*The compiete lang reads: “That said aif easeient hereby sought shall include
the cominuing tigh _.:&nd keep clear the above described read property of any
anid bl abstructhne i ] aruhndn; inio or above ﬂn Runway IR clear

{Dec. 19701




Crty oF QagLAND v. NUITER 759
13 C.A.3d 752, Cal.Rpis. - : :

" The complaiats also allege, “That the parcel of land described |

over which said casement is soughl to be condemned is and includes an
entire parcel of land.™ By their answers the defendants alleged not only
that they were the respective owners of the real property embracing the
easements sought to be acquired and described in the complaint, but also
of the entire larger parcel of real property of which the easements were
a part.' Each defendant sought not only “the fair market value of the
easement sought to be condemned,” but also “severance damages oc-
casioned to the remalnder by reason of tbe use of said air easement for

a:rpon purpoa.ns

The pretnal conference order listed among: the legal issues to be de- .
termined by the trial court prior to submitting the case to a jury, the
following: “. . . 3. The nature and extent of the easement being acquired.

[€] 4, Whethcr or not C.C.P. Sections 12392 1239.3, and 12394 are

zone approach surface of said Runway 9R clesr zone Area, . . and for said purpose
to take action nmuarytopmven!!hemmargﬂ)wﬂlofmy building, structure,
tree, vegetable life or other object into the air apace abdve that portion of sald Runway
OR clear pone approach surface which is directly over siid real property, and to
remove fmmsuchmrspau.orulhembophmoﬂhphim as an alternative,
to mark and light as abatructions (o sir navigation any and all buildings, structures,
trees, vegetable life or other objects that may at any thine propu or enend above sxid
Runway 9R clear zone approach surface.”

This language appears to be phrased to comply wiqh federal regulations governing
allocations to Yocal mirports, (See 14 C.F.R., § 151.9, fir. 8 below.)

*Code of Civil Procedure section ]244 requires in pertinent part: “The complaint
must contain: . . . 5. A description of each pioce of land, or other property or
interest in or to pmp:rty. sought to be taken, and whether the same includes the
whole or only a panl of an entire parcel or tract or giece of property, or intereat in
or 1o properly, bul the natre oF extent of the interests of the dafendants in such land
need not be set forth,

4t was also spec:ﬁca!ly ulleged, “That the air easeinent mght tp he acquired for
the landing and taking off of aircraft in conrection Iplh the operaum of terminaly,
bangars, flying ficld, uagml lights, and other operations, as alleged in paragraph 11 of
plaintifl’s complaint, is a part of a larger parcel of property owned by defendants. . . .

“That said defendants further aflege that the valve of the air easement being laken
for airport pugposcs, including the landing and tekidg off of aircraft in connection
with the operation of the Aying ficld, terminal, hangars, and other uses alleged in said
complaint has not at this time been determined with atcuracy, and that the seversace
damages accruing to the remainder of the property, of which said easement is a part,
by reason of the nse of suid air easement and the operations of plaintiff and use of
said air space as described in the complaint for the alieged public uses and purposes
therein enumerated, have not as yet been determined with particularity, and that
defendants shull request leave of the court fo amend their answer by inserting said
amounts when the same have been ascertained.”

{Dec. 1970]
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applicable.™ The factual issues included the foliowing: “1. Fair market
vatue. [Y] 2. Severance damages, if uny.™

When the case was called for trial the rial judge after hearing argument
on the legal issues ruled as follows; “. . . 1 hold that the nature and extent
of the easement acquired is the actual air easement sought and described
in each of the actions, together with any scverance damages that may be
caused due to the interference and inconvenience, if zny, that the re-
mainder of the property suffers by reason of the take and by reason of the
use to which the take is put.” He further indicated. “That Code of Civil
Procedure sections 1239.2 and 1239.3 are both applicable,” In accordance
with the court’s ruling, testimony was received concerning the nature and
effect of the present and prospective use of the air easement for take-offs

. and landings, and the diminution in the value of the landowners' properties

by reason of such use.

At the outset of the trial the jury were instructed to determine the
fair market value of the property taken——the easement-—and the severance
damages. Similar instructions were given before the case was submitted
to the jury for decision. At that time the court also read the jurors the

provisions of sections 1239.2 and 1239.3 of the Code of Civil Procedure

(see fns. ] and 5 above). The jury was further instructed, “An owner whose

*Code of Civil Procedure section 1239.2 is set forth in footnote 1 above,

Section 1239.3 provides: “Airspace sbove the surfage of property or an air ease-
ment in such aitspace may be acquired under this title by a county, city, port Jistrict,
or sifport disirict if such taking is necessary to provide an zrea in which excessive
noise, vibration, discomfort, inconvenince or interference with the use and enjoyment
of real p%rty located adjacent 10 or in the vicinity of an airport and any rextuction
in the market value of real property by reason thereol will ocour theough 1he vpera-
t;ggsnf aircraft 1o and from the airport.” (Added by Stats. 1963, ch. 1564, § 1, p.

N :

Scclion 31239.4 (added Stats, 1945, ch. 1242, § 2. p. 2354, and amended Stals,
1961, ch, 965, § 1, p. 2606) prescribes for the scquisition of lund adjacent to or in
the vicimity of an airport in fee, with or without ibe rescrvation to the former owner
of a license for limited use and occupancy. It is not applicable to these cases.

*Code of Civil Procedure section 1248 provided and provides in perlinent part:
“The court; jury, or referoe must hear such legal testimany a3 mav be offered by any
of 1he parties 1o the proceeding, and thersupon must racertain and assess: [*] 1. The
value of the property sought to be condemned, and alt ilnprovements thereon perlain.

‘ing to the realty. and of each and every separate estate or interest thercing if if consisty

of different parcels, the vulae of each pareel and cach estale or interest thercin shall
be separately assessed: |€] 2. ¥f the property sought to be condemned constitutes only
& part of a larger parcet, the damages which will accrie 10 the portion not soughl to
be condemned, by reason of its severance from the portion sought to be condemaned,
and the constraction of the improvement in ihe manner proposed by the plaintifl:
. « . %17 As far as practicable, compensation must be assessed for cach source of
damages separately.” aE ) ‘

It was agreed !{n there were no special benetits to Ihe propertivy involved, (Cf,
§ 1248, subd, 3.)

(e, 970
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lund is being condemned in part may not recover damages in the con-
demnation action to the remainder of his land caused by the manner in
which the facility is to be operated on the lands of others, The detriment for
which he may recover compensation is that which will result from the
operation of the facility on his land alone.” .

i

The exteat of a fandowner's interest in the airspace over his land and the
extent to which he is entitled to be compensated for the use of that ai
for overflights, including take-offs and landings, has been the subject of
considerable litigation and legisiation.” For the purposes of this case it may
be assumed as established by federal* and state law” that there is a public
right of freedom of transit through the navngp.ble airspace of the United
States.

F

The gcneral principles and ment precedents are M the following
commentaries, wmong others: Vnn ﬁldyne. Intangible nemm mm 18 U.C.L.A,
L.Rev, 491; Part IIE, 491, No:aa from the Operation of Aircraft, pp. 523-

543; Alekshun, Aireraft Noise Law: A Technical Perspective (19469) § ABA.
Journal 740, 740-741: Baxter, op, cit., fn. 6 abovs, 21 Stanford L.Rav. 1, 47-53;
Seago, The Airport Noise Problem and Airport (1968) 28 Md. L.Rev. 120,
$20-124; Bohannon, Airport Easements {1968) 54 Va. L.Rev. 355, 355.363; Sack-
man, Air Rights—A Developing Pmspeﬂ {1968) Ninth Institute mm Domain,
Southwestern Legal Foundation, p. |: Note, Airplane Noise {1965) 85 Colombip

L.Rev. 1428; Note, Airpiane Noise HWH T4 H L.Rev. 1581; Ha , Land-
owners' Rights in the Air Age (1958) 56 Mich. [.Rev. ISH‘ m at
Domuin (rev. 3d ed. 1963) § 5,781, pp. 204-218; and | Rest., Torts 24, § 159, subd.
(2) and Comments g-m pp. 282, 284, Thelnnull mtm.m
fornia Luw Revision Commission {p. 93), i tlie of Kability in
inverse condemnation for aircraft noise damage i active
*The federal law provides: “There is recognized and declared to exist iu behalf of
cltuenuflhel}mwdﬂntﬂapnhlicn of freadon of trunait the navi-
zle airspace of the United States.” (49 US.CA, 5 1304.) “*Navi ainpu
‘means airspace above the minimur altitudes of issoed
under this chapter, and shall include ai tM and
fanding of sircrai.” (49 US.C.A., § I l 3& ahn. m&hﬂ of the
Federal Aviation  Administration, mt ofl pber A

{ ?eﬁmhuns {. part | [“Definitions abbrevistions”], § 1.1; C F.R t!t 14, ch.
§1.10 _
The segalations mnud ander the law ng the federal avistion program {see
4 US.CA. 51324, subd. (a). «!1343 mbd {c). and § 1354, aubd. (u)) now
provide in part, "Except when necessary for takeoff or landing. no person may

S
-

operale an aircraft below the fullmving aftitudes: . (b) Oveér congested arm

1.000 feet , . . (¢} Over other thun mmmud areas . . . 30D feet.
{ Regul.ntmns of the Federal Aviation Administraticn, Department of Tnm;mmmn.
subchupter F [“Air Traffic and General Operation Rules™), part 91 1General Operal
ing and Flight Ruley™], § 91.79 ["Minimum safe altitudes, general™): 14 C.F.R., ch. 1
§91.79 [furmerly § 66.171.)
The same regulations define a “clearway” as an ascending plane from the end of
runway “above which no object or any terrain protrudes.” (/d., § 1.1.% In subchapier

bSee next page [or lootnole.
LDec. 1970}
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It is unnecessary 1o determine in this case whether that right is absolute
over designated altitudes and may be enjoyed without compensation to
the owner of the underlying land regardiess of the circumstances attending
the enjoyment of that right.’* It has been determined that compensation
must be made to the subjacent landowner'! when the use of the airspace
over his land for take-offs or landings or both “are so low and so frequent
as to be a direct and immediate interference with the enjoyment and use

E, dealing with “Airspace,” part C sets up “Obstruction Standards,” Section 77.27
establishes “Civil Airport imaginary surfaces related lo runways.” Subdivisions ¢(b)
and (c) establish an “approach surface” for instrument and noninstrument landing
sayulem runways respectively. The former refers to “a slope of 50 10 1 for a horizoatal
istance of 10,000 feet,” and “a slope of 40 1o 1 for an additional 40,000 feet”
In subchapier I, dealing with “Airporis,” the part dealing with “Federal Aid to Air-
ports” sets up “General Requirements” for federaf aid. Included in these requirements
iIs a provision for “Runway Clear Zones" which are defined as that porlion of the
“arca at ground level which . ... [exiends to a poini] . . . directly below each
ach surface slope . . . where the alope reaches u height of 50 feet above the
clevation of the runway or 50 feet above the terrain at the outer extremity of the
cloar zone, whichever distazice is shorter.” It is required that the airport owner or
operator have “an casement (or a covenan! running with the land) giving it enongh
control to rid the clear zone of all obstructions . . . und to prevent the creation of
future obatructions; . . .~ (I4. § 151.9,)

¥The California Public Utilities Code pravides as follows:

Section 21401, “Sovereignty in the space above the land and waters of this state
rests in the state, except where granted to and assumed by the United States pursuant
w & constitutional grant from the people of the state. [§) The operation of aircraft in
such spiace is a privilege subjeci to the laws of this state.” .

Section 21402, “The ownership of the space above the land and waters of this
State is vesied in the several owners of the surface beneath, subject to the right of
flight described in Section 21403, No use shall be made of such sirspace which would
interfere with auch right of fight; pfovided, that any use of property in conformity
with an original zone of approach of an airport shall not be rendered unlawiful by
veason of a change in such zohe of 4 ach.

Section 21403 provides in part.ay follows: “(a} Flight in aircraft over the land and
waters of this state is Jawful, uniess at altinuies below those prescribed by federal
authority, or unless 30 conducted as td be imminently dangerous to persons or property
lawfully oo the land -or water beneath. . , . {¢) The right of flight in aircraft includes
the right of safe access to public airports, which includes the right of flight within
the zone of approach of any public airport without restriction or hazard. The zone
of approach of an airport shall conform 1o Lhe specifications of Pan 77 of the Federal
Aviation ulations of the Federal Aviation Administration, Department of Trans-
portation.” The texi of section 21402, and that of subdivision (c) of section 21403,
ak it read prior to a 1968 amendment which changed the designation of the citation
of the applicable federal regulation, were read to the jury.

Wit appears that the overflights in this case ure between the lower limit of the
general navigable airspace, ard the upper limit of the useble airspace left to the prop-
erty owners after 1he taking of the airspace easement. {C{. Baxter, The 55T From
Watrs 10 Harlems in Two Hours {1968) 21 Stanford L.Rev. b, 38.57.)

1T Al of the propertics involved are subjacent to the sirspace casetnent sought. They
are also sl subject to overﬂiglws. Therefore, there is no need W determine whether
there can be a taking of land by conseyuential damages suffered withuat an overflight.
{Cf. Johnson v. City of Grevaeville (1968} 222 Tenn, 260 [435 S.W 2d 476), Ciry

{Dec. 1970}
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of the land.” which in turn results in diminution in the value of the property.
{United States v. Causby (1946) 328 U.S. 256, 266-267 [90 L.Ed. 12086,
1213-1214, 66 5.Ct. 1062}, See also, Griges v, Allegheny County {1962)
369 U.S. 84, 88-89 [7 L.Ed.2d 585, 588-589, 82 S.Ct. 531]; Loma Portal
Civic Cluh v, American Airlines, Inc. (1964) 61 Cal.2d 582, 594 {39 Cal
Rptr. 708, 394 P.2d 548]: and Sneed v. County of Riverside (1963} 218
Cal.App.2d 205, 209-212 [32 Cal.Rptr. 3181

A distinction has been recognized between an “avigation” or “flight”
casement and a “clearance” or “obstruction™ easement. (See, United States
v, Brondum (5 Cir. 1959) 272 F.2d 642, 644-643; United Stutes v. 64.38
Acres of Land (3 Cir. 1957) 244 F.2d 534, 535-536; Western v. McGehee
(D.Md. 1962) 202 F.Supp. 287, 289-290; United Siutes ¥. 4.43 Acres
of Land (N.D.Tex. 1956) 137 F.Supp. 567, 572, distinguished in 379 U.S,
487, 492, fn. 2 [13 L.Ed.2d 439, 443, 85 5.Ct, 493]; City of Charlotte v.
Sprait (1965) 263 N.C. 656, 662 [140 S.E.2d 341, 346); and City of Jack-
sonville v. Schumann (Fla.App. 1964) 167 50.2d 95, 98, cert. den. (Fla.
{965) 172 S0.2d 597, cent, den. {1968) 390 U.S. 981 {19 L.Ed.2d 1278,
E8 S.Ct. 11011.¥*

‘With this background examination can proceed of the city’s contention

T

of tacksonville v, Schumann (Fla. App. 1964} 167 S0.2d 95, cent, den, (Fla. 1965)
172 So.2d 597, cert. den, {1968) 390 LIS, 981 [19 L.Ed.2d 1278, 8§ 8.Cx. 1100],
followed on merits in City of Jacksonville v. Schumann (FlApp. 1967) 199 So,2d
TL, 129; Martin v. Port of Seuntle {1964) 63 Wn.2d 309 {391 P.2d 540] (cen. den.
3719 U, 989 |11 L.Ed.2d 610, 85 S.Ce. 701]3; and Thornburg v. Port of Portiund
{19A2) 233 Ore. 178 [376 P.2d 100), with Ferywson v, City of Keene (1968) 10%
N.H. 409 [238 A.2d L. Louisville & Jefferson County Air Bd. v. Porter (Ky. 1965)
397 S.W.2d 146; nnd Baticn ¥, United States {10 Cir. 1962) 306 F.2d 580, cert. den.
(1962} 371 U.S 955 [9 L.Ed.2d 502, 33 S.Ct. 506, rch, den. 372 US, 925 |9 L.Ed.
2d 731, 83 5,Ct. 718]]. See also, Spater, Noise and the Law {1965) 63 Mich, L.Rev.
1373, and coromentaries listed fn. 7 above. passim,

2The aiddition and incorporation in the federad definition of “navigable airspace”
{xee 49 USC.A, § 1301, subkd. 24) of the phrase “and shall include zirspace needed
10 insure safety in take-off and landing of aircrafi™ did not create a right to use such
airspace wirthour compensation. (See. Griggs v. Allegheny County (1962) 369 1.5,
¥4, RE-89 {7 L.Ed.2d 5K5, 588-5KY9, 82 S.Cu $31). See, Note, op. vit,, fn. 7. above,
74 Harvard 1. Rev. (581, 1593-1596; Comment, Air Law—the Federal Aviation Avt
af FYSK (19593 57 Mich L. Rev. 1274, 1225-12268.) . '

in Unired States v, Bronduin (5 Cir. 1959) 272 F.2d 642, the cournt observed
with respect to the latter, . . . the right to cut trees and natural growth to a pre-
scribed beight and to remove man-made abstructions above a prescribed height | |
is sometimes referred 1o as o “Bight obstruction easement.” Graphically and uccurately,
Fudge Estes describes the sasement as a “ceiling.” The purpose of the ceiling is to
increase the margin of safety for fiying by assuring that the glide zone will be fres
from natura! growth or man-nsde obstructions and the pilot’s vision unobscured
above a designated altitude. [1] A navigalion eascimenal may or may nof confaia provi-
sions dealing with obstructions, but. unlike u clearance casement, in express terms

(Dec. 19MY
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that the trial court erred in ruling and in instructing the jury that the city
was -taking more than a clearance casement, and in permitting evidence
of the effect of flights through the overlying airspace on the value of the
landowners’ properties. (Ci. United States v. Brondum, supra, 272 F.2d
642, 643, fn. 1) (3) it may have been technically incorrect to rule and
to instruct that the city was acquiring an easement bnder the provisions of
section 1239.3 of the Code of Civil Procedure, in the absence of reference
to that section in the ordinance of intention or in the complainl. Never-
theless, under applicable rules poverning severance damages the landowners
were entitled to recover for the diminution in the value of their remaining

. properties from the use of the airspace condemned-—the arca between the

runway YR clear zone approach surface and the ordinary navigable air-
space—by averflights taking off from and approaching the airport.

(4) “The necessity for appropriating private property for public use
is not a judicial question. This power resides in the lcgislature, and may
either be exercised by the legislature or delegated by it to public officers.”
(Rindge Co. v. Los Angeles (1923) 262 U.S. 700, 709 [67 L.Ed. 1186,
1193, 43 S.Ct. 689}, See also, Peaple v. Chevalier (1959) 52 Cal.2d 299,
304-305 [340 P.2d 598); and Code Civ. Proc., § 1241, subd. 2))

. Tt is generally recognized that the foregoing priﬁcipic preciudes a court

"from compelling a public body to condenmn property. In United States v.

Brondum, supra, the court stated, “The United States Government has
complete discretion in determining whether to take a clearance casement
or to take an avigation easement, . . . The district court lacked juris-
diction to compel the United States to take an avigation easement.” (272
F.2d at p. 646. See also, First Nutional Bank of Brunswick v. United Stutes
{5 Cir. 1965) 350 F.2d 606, 608; 2,953.15 Acres of Lund, etc. v. United
States (5 Cir. 1965) 350 F.2d 356, 360, i 7; United States v. 452.13
Acres of Land, erc. (N.D.Fla. 1962) 207 F.Supp. 323, 324; and City of
Charlotte v. Sprait, supra, 263 N.C. 656, 662 {140 SE.2d 41, 346-
347).) (8 From the foregoing it may be concluded that the trial court
erted in determining that the provisions of section 1239.3 were applicable
to the case, and in reading those provisions to.the jury. It does not
necessarily foliow, however, that the court erred in also euling and in
instructing the jury that the defendants were vntitled 1o severance damages,
and that the interference and inconvenience sutfered by the remainder of
the property by reason of the use of the airspace taken should be considered

it permits free flights over the land in question. 1t provides not just for fiights in the
air as a public highway—in that sense no essement would be necessary: i1 provides
for flights that may be so low and 80 frequent as 12 amount to & taking of the prop-
erty.” {272 F.2d at pp. 644-H45, fns. omitred, )

flec. 1970
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in connection with those damages. The latter rulings being correct, there
was no prejudice, in the sense of & miscarriage of justice (see Cal.Const.,
art. VI, § 13} by reason of the former errors.

The California Constitotion provides, “Private property shall not be
taken or damaged for public use without just compensauon ces T (A
I. § 14; and see, Eachus v. Los Angeles ete. Ry, Co. {1894) 103 Cal 614,
616 [37 P. 750].) The Code of Civil Procedure (§ 1248, fa. § above) ex-
pressly provides for a determination of “the damages which will accrue

. o Ihe portion-aot sought to be condemned, by reason of . ., . the con-

s!rucmm of the improvement in the manner proposed by the plaintiff.

" In People ex rel. Depit. Pub. Wks. v. Silveira (1965) 236 Cal
App 2d 604 {46 Cal Rptr. 260), this court stated, “A condemnation award
must once and for all fix the damages, present and prospective, that will
accrue reasonably from the construction of the improvement and in this
connection must consider the most injurious use of the property reasonably
possible, [Chation.]” (236 Cal.App.2d at pp.. 621-622. See also,
McDougald v. Southern Pacific R. R. Co. { 1912) 162 Cal 1, 3 {120
P. 766]: and People ex rel. Dept. Pub. Wks. v. Lundy (1965) 238 Cal.
App.2d 354, 361-362 [47 Cal.Rpir. 694].)

In this case the city, although ostensibly proceeding under the terms
of section 1239.2 of the Code of Civil Procedure (see fn. | above), did ot
limit the proposed casement (o a clearance or obstruction casenient. 1 The
language of the complaint refers to “an air easement .
purposes . . . to protect the approaches of said Au:pomr e Cuseient
is not limited to the “right 10 clear and keep clear the sbove described
rea] property of any and all obstructions.” Such a right is merely designated
as being included in what may be deemed to be a broader easement. For all
practical purposes the city was seeking to exciude the landowners from
any enjoyment of the airspace lying over the runway 9R ciear zone ap-
proach surface and below the navigable public domain. (See, Hillsborough’
County Aviatiom Authority V. Benitez (Fla.App. 1967 200 So.2d 194,
i99.3 (6) In allcging that the air casement was for airport purposes and
that such purposes included the fanding and taking off of aircralt, the city
included rather than excluded such use of the airspace involved. It brought
ttself within the broad provisions of subdivision 20 of section. ] 238 of the
Code of Civil Procedure. The landowncrs by their ‘answers specifically
adverted 1o the use of the airspace in question for the landing and taking
off of aircraft. The evidence demonstrated that such use existed in fact.,
Within principles discussed below {part 1), the lundowners were cntitled

-t show the use to be made of the property tuken, and the effect of such use

on the fair market value of the property rematning to them. (See, Pierpont
[Taec. 1970)
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Inn, Inc. v. Swite of Californiuv (1969) 70 Cal.2d 282, 294-295 {74 Cal.
Rptr. 521, 449 P.2d 737); People v. Svinons (1960) 54 Cal.2d 855, 859-
860 [9 Cal.Rpir. 363, 357 P.2d 451}; City of Pleasans Hill v. First Bapiist
Church (1969) | Cal.App.3d 384, 435 [82 Cal.Rpir. 1], modified on denial
of petition for rehearing, 3 Cal. App.3d 823u; Pacific Gus & Elec. Co. v.
Hufford (1957) 49 Cal.2d 545, 553-554 [319 P.2d 1033]; San Bernardine
County Flood Control Dist. v. Sweet {1967) 255 Cal.App.2d 889, 904
[63 Cal.Rptr. 640]; County of Santa Clera v. Curtner (1966) 245 Cal.
App.2d 730, 743 [54 Cal.Rptr. 257); People ex tel. Dept. Pub Wks. v.
Silveira, supra, 236 Cal App.2d 604, 617; and People v. O'Connor (1939)

31 Cal-App.2d 157, 159 [87 P.2d 702))

A comparison of section 1239.2 (fn. 1 above) with section 1239.3 ¢in.
5 above) of the Code of Civil Procedure does not require a contrary con-
clusion. The former scction was adopted in 1945, It may be assumed that
the ordinary rulks governing the assessment of damages in eminent domain
applied, particulariy those referred to above in connection with severance

‘damages. (M The addition of section 1239, 3 in 1965 was not a re-

stncnon on, or an atterapt to segregate and carve out a3 portion of the
power confefred by section 1239.2, nor can it be. canstrued as an- attempt
to segrepate {he damages which otherwise could be. secoverad in an
action brought under subdivision 20 of section 1238 or under section
12392, (See, Unifed States™v. Smith (5 Cir. 1962) 307.F.2d 49,. 58.)
8) Section 12393 purports to enlargc the powers of condemnation
beyond property physically used for an airport (§ 1238, subd. 20; and see,
City of Fresno v. Hedstrom (1951) 103 Ca].Apb.Zd 453, 456 1229 P.2d
809D, and beyond airspace necessary to protect the approaches to an air-
port {which by definition implies airspace overlying property which is
subject to overflights by planes landing or taking off) to airspace overlying
any “real property located adjacent to or in the vicinity of an airport.”
{9) Manifestly this section was adopted to permit appropriate govern-
mental bodies to take the initiative in securing rights which might otherwise
be the subject of actions for inverse condemnation under the principle that
interference with the use and enjoyment of such property by excessive noise,
vibration; discomfort, and inconvenience through the operation of aircraft
to and from an airport may be compensable even where the property
involved is not subject 1o direct overflights. (See. Van Alstyne. op. <it.. fn.
7, 16 U.C.L.A. L.Rev. 491, 528-535, particularly p. S32, fn. 165 and p.
536, fn. 185; and cases collected fn. 11 above)) The adoption of 12393

‘does not indicate that the factors set forth therein are not 1 be considered

in an action to condemn under the earlier adopted sections, either bhefore
or after 1965.

[Dee. 970)
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Nor is the principle enunciated in United States v, Brondum, supra,
conteolling in this case. In that case the court specifically pointed out,
“There is no mention of the right to fly over the Jand [in the description
of the easement]” (272 F.2d at p. 644}, and, more specifically, “The
physical location of the Brondums® property is such that the Government
would have no need for an avigation easement. The property is located
735 feet oppuosite the midway point of the runway. There is no reason for
planes to fly over the Brondums’ land, unless an emergency should make
such a flight unavoidable. Fusther, planes may never fiy at such low
altitudes as to interfere with the use of the property.” (Id., p. 645.) In
this case, on the other hand, the description of the air easemeént sought
is broad enough to include all the operations of the aitport, and the evidence
shows that use of the airspace for take-offs and landings was not only con-
templated but actually effected. In United States v. Smith, supra, the
majority rejected the contention advanced by the dissenting judge (307
F.2d 49, 60) that Brondum could be appiied to prevent the landowner
from showing that the value of his remaining property was depreciated
by the flooding of an access road which was purportedly the subject of other
pmceedmgs 10 which the landowner wasenot 2 party. The majority stated,

*By adopiing the cxpedu:nt of separating the two claims of separate interests
in the same land into two separate civil actions, the appellant could not
change the essential character of what was being done and could not destroy
appellee’s claim to full and just compensation.” {fd., a1 p. 58.) A concurring
opinion expressly distinguishes Brondum on the same grounds that have
been set forth above (id., pp. 59-60. See also, 2,953.15 Acres of Land,
etc. v. United States, supra, 350 F.2d 356, 360-361).

Other cases have recognized that the element of operation of aircraft
with relation to the easement or property sought to be taken should be
considered in determining severance damages. (See, Johnson v. Airport
Authority of City of Omaha (1962) 173 Neb, 801, 806-808 (115 N.W.2d
426, 430-431]; and Bowling Green-Warren Couniy Airport Bd. v. Long
{Ky. 1962) 364 SW.2d 167, 170-17).} The question of what damages
are copnizable is discussed below (part 11).

Finally, the city asseris that the landowners’ claims for damage resulting
to their remaining land cannot be asserted in the absence of compliance
with statutes which would govern a claim for damages for inverse condem-
natton. (See. Gov. Code, § 900 et seq.. particularly §3§ 905 and 945.4,
and Dorow v. Sunte Clara County Flood Cantrol Dist. (1970) 4 Cal.
App.3d 389, 391 {84 CalRptr. 518]) In United States v. 452138 dcres
of Land, etc., supra, the court in applying Brondim granted a new toial
because the jury had been permitted to conuder the dumages atiendunt

Fee, 1970]
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to the taking of an avigation easement, as well as those atendant to 1he
flight clearance easement. The court noted that for the laver the tandowner
would have to bring a separate action under lcgls!atmn permiitmg claims
and actions against the federal government {207 F.Supp.at pp. 324-325).
In that case, lwwcvcr, it was clear that the government only sought a Right
clearance easement in its declaration of taking. | {(18) Hcre, as has been
pointed out, the issues are broad enough to embrace the entire airspace
above the clear zone surface, and its general use for take-offs and landings.
Since the question is one of severance damiages, no claim is necessary,
The situation is governed by City of Fresno v. Hedstrom, supra, where
the court stated, “Plaintff next argues that the failure of the defendanis to
file a claim against the city of Frgano is a complete bar against the recovery
of the damages claimsd by the defendants. However, the city did not ser
up this defense in the pleadings or at the trial and cannot now raise il for
mmwnmwmmhnmmmmm to uny
authority requiring the filing of 3 claim against a cily in an action in con-
demnation brought by it. Theﬁlingofmchaclﬂnn is not necessary.” (103
Cal.App.2d 453, 460-461. Approved, Wilson v. Beville (1957347 Cal2d
852, 861 (306 P.24 789].)

In short, the city's asguments in support of it contention that it should
be permitted to avoid liability {of severance damages in this action, and
to force the landowngrs to bring an independent action are rejected.

H |

The majority of the homes involved here were constructed and sold in
1963 and lmumawmolszdnm and were part of a tract
development known us “Palm Homes.” Between: 1964 and 1966, the noisc
of planes from the nearby lirpon was not d:sturbmg. since the use of run-
way 9R27L (1o the north of the tract) was confined to light planes.

Shortly thereafter, however, the use of jet aircraft and the development
of a clear zone at the end of the runway were necessitated by a changeover
from piston and turboprop airplanes to jet aircraft and because of the
increase in passenger trafic and in the volume of air travel. Ja 1968, when
this action was tried, the ratio of jets to piston airplancs was four to one.
Passenger traffic at the Oakland Airport, between 1962 and 1967, had
increased SO0 percent, and was steadily increasing every year. Possenger
and air freight travel were projected to increase evep more as time went on.

The planes were becoming larger and noisier, and there was evidence
that the constantly increasing and continuing flights of jet aircraft at low
levels, over the homes of defendants, caused excessive. noise aid vibrations,
created fear for the personal safety of the occupants, and prevented rormal

(Dee. 19704
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and reasonable enjoyment of the homes. Testimony indicated that the planes
flying over the homes were large and flew at extremely high rates of speed,
and often ar elevations between 100 and 300 feet above the ground, as
they approached the runway.

The city, through its appraisal witness, placed the reduction in value to
the individua! properties at 15 percent of their total value. The landowners’
witness was of the opinion that the properties would not be salable to
anyone who was informed about the area, but placed the damages at no
less than $10,000 for each property (the verdict itself indicates a depre-
ciation for each property of apprommately 25 pm:ant)

(11) “The comstitution does not . . . authotize a remedy for every
diminution in the value of property that is caused by 2 public improvement.

“The damage for which compensation is to be made is a damage to the

property itself, and does not include a mere infringement of the owner's
personal pleasure or enjoyment, Merely rendering private property Jess
desirable for certain purposes, or even causing personal annoyance or dis-
comfort in its use, will not constitute the damage coatemplated by the
constitution; but the property itself must suffer some diminution in sub-
stance, or be rendered inttinsically less valuable by reason of the public
use, The erection of a county jail or a county hospital may impeir the
comfort or pleasure of the residents in that vicinity, and to that extent
render the property less desirable, and even less salable, but this is niot an
injury to the property itself so- much as an influence affecting its use for
certain purposes; but whenever the enjoyment by the plaintiff of some right
in reference to his property is interfered with, and thereby the property
itself is made intrinsically iess valuable, he has suffered a damage for
which he is entitled to compensation.” (Eachus v. Los Angeles etc. Ry. Co.,
supra, 103 Cal. 614, 617, See also, People v. Symons, supra, 54 Cal.2d
853, 858-859; People v. Riccilirdi (1943) 23 Cal.2d 390, 395 [144 P.2d
799]; Lombardy v. Peter Kiewit Sons’ Co. (1968) 266 Cal. App.2d 599,
602-603 |72 Cal. Rptr. 240] appeal dismissed, 394 U.S. 813 [22 L.Ed.2d
748, B9 S5.C't. 1486}, People ¢x rel. Dept. of Pub, Wks. v, Presley (1966)
239 CulApp.2¢ 309, 312 [48 Cal.Rpir. 672); People ex rel. Dept. Pub.
Wy v. Lundy. supra, 238 Cal. App.2d 354, 359; City of Fresno v. Hed-
strom, supra. 103 Cal.App.2d 453, 457, and Arm’m.‘h v. Almaden Vine-
yards Corp. (1942) 52 Cal. App.2d 265, 272 [126 P.2d 124].)"*

ViThe distinclion between consequential damages which must be suffered without
contpensation and the right te compensation for damages which so diminish the utility
and value of land as o constitale a taking is reoogmud in the Airport Approaches
Zoning Law {Gaov. Code, § S0485 ot seq. See particularly, §§ S0485.2 and SD485.15,
Cl, Morse v, Couiily of San Luwit Obispo {1967) 247 Cal.App.2d &00, 603-604
[55 Cal.Rptr. 710). with Peqcock v. County of Sacramento {1969) 271 Cal. App.2d
845, R86-¥63 [77 Cub.Rptr. 3011 and Sneed v. Counsy of Riverside {1963) 218 Cal.

H3ec. 1970]
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The city acknowledges that “excessive noise, vibration, discomfort,
inconvenicnce or interference with the use and enjoyment of real property

" Jocated adjacent to or in the vicinity of an airport” may cause a reduction

in the market value of such real property, which in certain cases may give
rise to an action for compensation. (See, Code Civ. Proc., § 1239.3, fn. 5,
above; Griggs v. Allegheny County, supra, 369 1.8, 84, 88; United Stares
v. Causby, supra, 328 U.S. 256, 261-263 [90 L Ed. 1206, 12i0-1211};
A. J. Hodges Industries, Inc. v. United States (1966) 355 F.2d 592, 594
[174 Cu.C). 259); Loma Portal Civic Club v. American Airlines, Inc,
(1964) 61 Cal.2d 582, 594 139 Cal.Rptr. 708, 394 P.2d 548]; and com-
mentaries fn. 1 above.) Nevertheless, it contends that such damages cannot
be shown in this action, because a decrease in the value of property from
noise, fumes, dust, increased traffic and similar factors is not compensable
when they occur on property other than the property taken, when they are
shared by all property owners generally, when they are occasioned by
activities not proximately caused by the taking in question, or when they
have antedated the current taking.

The principal cases relied upon by the city, People v. Symons, supra,
54 Cal.2d 855, and City of Berkeley v. Von Adelung (1963) 214 Cal.
App.2d 791 [29 Cal.Rptr. 802], each stand for the proposition that the
landowner “cannot recover for those damapes caused by the manner in
which the project is to be constructed or operated on the lands of others,
but is limited to damages caused by the operation of the improvement on
his land alone [citations).” (214 Cal.App.2d at p. 793; 54 Cal2d at
p- 861; and sce, Lombardy v. Peter Kiewit Sons' Co., supra, 266 Cal.App.
2d 599, 603.) In City of Berkeley v. Von Adelung, supra, it was also
noted, “. . . the asserted injury [tripled traffic with resultant increase in
fumes and traffic noises] is not compensable because it is general to all
property owners in the neighborhood, and pot special to defendant {cita-
tions).” (214 Cal. App.2d at p. 793; and see, People ex rel. Dept. of Pub.
Whks. v. Presley, supra, 239 Cal.App.2d 309, 317.) It is unnecessary to
determine in this case whether the foregoing precedents have been ren-
dered inapplicable to the noise and disturbance created by low Rying air-
planes by virtue of the provisions of section 1239.3 of the Code of Civil
Procedure. (See fn. 5, and discussion of section in text above.) In this
case the record shows that such flights are made through the airspace
above the landowners’ property which has been condemaed in this action.

App.2d 208, 207-209 {32 CalRpir. 318]; and see, Seago, op. rit.. fn. 7 above, 28 Md.
L.Kev. 120, 124-135; Note, Airport Zoning as a Height Restriciion (1962) 13 Hust-
ings LJ. 397; Nate, Airplane Noite (1961} 74 Harvard L Rev. 1581, 1589-1590.}
For attempts to regulate noise or activity ¢f. American Airlines, Inc. v. Town of
Hempstead (2 Cir, 1963) 398 F.2d 369, with Sragr v. Municipal Courr (1969} 2
Cal.App.3d 318 [82 Cal.Rpir. 578).)

[Dee. 1970)
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The jury was expressly instructed: “An owner whose land is being con-
demned in part may not recover damages in the condemmnation action
to the remainder of his Jand caused by the manner in which the facility
is 10 be operated on the lands of others. The detriment for which he may
recover compensation is that which will result from the operation of the
facility on his land alone.™?

Some suggestion that such consequential effects may not be considered
even where they relate to property actually taken may be gleaned from
People cx rel. Dept. Public Wks. v. Presley, supra, 239 Cal.App.2d 309,
There the slate as pant of a freeway project condemned the landowner’s
interest in the fee underlying a street for which the public held an ease-
ment, and the landowner’s right of access to that street. The court upheld
the trial court’s refusal to permit the inclusion of any amounts for dam-
ages occasioned by “(1) the increased noise, fumes and annoyance which,
would result from the more heavily traflicked freeway, and (2) for loss
of street parking privileges. . . .” The court held that the former damage
was nol compensable because it was shared generally with all other prop-
erty owners in the neighborhood, following City of Berkeley v. Adelung,
supra (239 Cal.App.2d at p. 311). Although the fee to the roadway was
taken, i may be noted that the case is not one which creates a pew use
of the property aken, but it only involves an increase in the burden pre-
vmusly imposed by the easement for the street. Moreover, in airport cases,
there is precedent for the fact that general disturbance of the neighborhood
may rise to the point where compensation must be paid without regard
for any taking for overflights.. (See, Code Civ. Proc., § 1239.3, fn. 5,
and cases cited fn. 11}

The situation in this case is more analogous to that recognized in People
v. O'Connor (1939} 31 CalApp.2d 157 {87 P.2d 702]). In that case
the state 100k a strip to widen the highway and thereby decreased the
distance of the Jandowner’s house from the highway by 10 feet. The court
upheld an award of severance damages which was predicated upon testi-
maony that the value of the residence would be decreased by factors which
included among others, “that the increased closencss of the highway would

¥ The nsiructions tollow forms of general application and cannot be said 1o be
modehs for a case of this nature. No attack bas been musde on the instructions per se,
as distinguished drom the rulings discussed in this opinion. Nevertheless. an examina-
lion of the instroctions given. ss well as those offered dnd refused. reveals a failure
1 address them 4o the speeific format of this case. Under similar circumsnnces the
cuirt in Cine of Fresne v, Hedvirom {(1954) 103 Cal.App.2d 453 1229 P.2J 8091,
observod, “§f the plainiifl desired to further Clasify the issaes in this respect., it was
incumbent upon it 0 submit and request such instraction and if, as is contended by
the plaintiff. the court should have submitted instructions as o the Jaws amd regula-
tons appircabic 10 acriel pavindion. no ereod residted tor the same reason. [Citation, ™
103 CalApp 2 an p. 46ds )

[Py, 1976}
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merease traffic noises and bhazards” The courl stated, “These clements
of damages mentioned by the witnesses are not claimed by respondents
as special damages, bul are merely the reasons given by the experts for
their ¢pinions that the market value of the portion of the tract not taken
would be diminished by reason of the taking of the 1/10-acre strip in
front. They are not conjectural but actual admitted facts.” (31 Cal.App.
23 atp. 159} Thi prt,ccdenf was tecognized in People v. Symons, supra.
as representing the situation where the factors complained of occursed on
the land taken, as distinguished from occurring on adp)mmE property
{54 Cal.2d ar pp. 859-860).

(12) Ttis concluded that the court properly permitied evidence of the
effect. on the value of the subjacent land of éxcessive noise, vibration,
discomfort, inconvenience and interference with the use and enjoyment
of that land as such factors were occasioned by flights through the ease-
ment condemned. {E3) The jury was instructed to confire its deliberations
to damages occasioned by use of the airspace which was condemned. It
follows that any error in reading the provisions of section 1239.3 1o the
jury was not prejudicial, because they added nothing to what the land-
owners were otherwise entitled to have the jury: consider,

In City of Fresno v. Hedstrom, supra, the court stated, “The testimony
relative to the effect of low-Alying aircraft over the 10-acre tract involved
and over the remaining 30 acres of defendants’ propesty was admissible

.only to determine the damage, if any, to the 30 acres insofar as it affected

its market value. The materiality of such evidence depended upon a show-
ing that the damages, if any, were caused or would be caused by the taking
of the 10 acres. As pointed out by appel!anl some of the evidence intro-
duced over objection related to inconvenience and detrimert soffered by

defendants long prior 1o the fling of the instant action.” {103 Cal.App.

2d at p. 457. See also, Americh v. Almaden Vinevards Corp., supra, 52
Cal.App.2d 265, 272.} The city contends that any damage to the sub-
sequent property from overﬂtghts occurred following the establishment
of the runway in question in 1943 or 1944 that the residences of the
landowners, which, with few exceptions were constructed and sold in
1963 and 1964, were subject to height limitation zoning,'® and were sub-
ject 1o established uses of the airspace which precluded the present asser-
tion of any damages from noise and similar factors. (14) On the other
hand; there was evidence that prior to somelime in 1966 the runway in
question had only been used by light planes with dittle disturbance to the

Whparock v, Cownty of Sacramento (1969} 271 Cab App.2d 845 {77 Cal. Rp!r 191}
indicates that zoning may not be used to condemn airspuce withowt compensation (sce
fn. 14 above ),

{Dze. 1970
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landowners. Evidence was introduced to shnw that by the time the con-

demnation action was filed, December 8, 1967, there had been a dramatic
increase i the use of this runway by large jet planes which flew at hlgh
rates of speed, at elevations as low as 100 to 300 feet over the lands in
question, with attendant noise and other disturbances which substantially
impaired the use and enjoyment of the property. Under these circum-
stances the city cannot rely upon an established right to inflict the damage
caused by the later flights. (See, A. J. Hodges Industries, Inc. v. United
States, supra. 355 F.2d 592, 599 (174 CL.CL. 239); Avery v. United States
(19645 3300 F.2d 640, 642-643 [165 Ct.Ci. 357); and Aaron v. United
Sunes (1963) 311 F.2d 798, 800-801 {160 Cr.Cl. 295).) The evidence
warrants the conclusion that “The glide path for the . . . runway is as
necessary for the operation of the airport as is a surface nght of way for
operation of a bridge, or as is the land for the operation of a dam.” (See,

Griggs v. Allegheny County, supra, 369 US. 84, 90 {7 L. Ed.2d 585,

- 5891.) The cvidence also reflects that the intense new use accompanwd

the taking of the airspace used. The implied finding that the loss in market
valug claimed by the landowners directly and proximately resuited from

the use of the airspace which has been tiken is supported by the record.

The city also asserts that the fact that the severance damages were not
scparately assessed precludes justification of the: judgment on the theory
that it is predicatcd on severance damages, rather than on an award for
the taking of rights which the city did not directly seek to condemn. The
landowners’ uppraiser did not make a separate determination as to the
value of the airspace taken and the decrease in the market value of the
subjacenr Jund and improvements from the use of that airspace, and he
was unasble to scgregate the two. He did, however, assess the total de-
preciatior in value for the rights taken at $10,000. The city’s appraiser
testified, ™. . . my opinion of the taking of the easement itself in the
air space is that it has no value, that the taking of this casement in itself
is not damuging the property, but it’s the—1I shouldn't say it's not damag-
ing the praperty, Now, the damage, in my opinion, occurs to the rest of
the properly by reason of the taking.™ He fixed the severance damage as
equivalent ta 15 percent of the value of the subjacent premises prior to
the wakiny. He further testificd. *In my opinion there would be practically
no damage at “alt 10 the properties if the only restriction was a height
limitation resiriction. Ji would be a nominal sum. I originally cstimated
this a1 85043 per parcel. Q. Then dJoes the other uspect, the incidents of
operation of aircraft flights m your npmum create the remamdu of the
sum shown on that exhibit? A, Yes.”

The situation is analeecus (o that found in Pucific Gas & Elec. Co. v,
Hufford, sopra. 4% Cal2d 345, wherein it was contended thst similar

1Pee, 1970
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ccmputations with respect to the taking of an easement for a transmission
- tine resulted in double damages. The court approved a computation based
on the before and after value of the servient tenement which included
both the value of the easement taken and the severance damages to the
remaining property. (49 Cal2d 545, 552-555. Sce also, People v. Ric-
ciardi, supra, 23 Cal.2d 390, 401; and San Bernardine Counly Flood
Control Dist. v. Sweet, supra, 253 Cal.App.2d 889, 904.)

Il
{2b) The conclusions of law refer respectively to. “1. . . . an air ease-
ment in the air space above Parcel No. . . . shall be condemned for the

use of plaintiff for airport purposes as more particularly described in plain-
tifl’s complaint on file herein™; “II. That the air easement so taken is
condemned pursuant to Sections 1239.2 and :1239.3 of the Code of Civil
Procedure and includes all rights and interests described in said sections™;
and “1I1. That the payment into court of said sum of money as bereinabove
specified is in full payment for the casernent so taken, as set forth in the
complsint, and for all damages of every kind and nature suffered by said
defendants by reason of the taking of said easement pursuant to said Sec-
tions 1239.2 and 1239.3 of the Code of Civil Procedure and the con-
struction of the improvement in the manner proposed by plaintiff.” Re-
citals similar to those set forth under “I” and “HI" above, are fourn in
the judgment.

As has been noted, the reference to section 1239.3 is improper.
(15) Moreover, the city is entitled to a judgment which will protect it
from further claim of damages. {See, Davis ¥. United States (1961) 295
F.2d 931, 934 [155 CLCL 418].) The jury was instructed. “. . . the
plaintiff will acquire all rights sought to be taken by its complamt All of
the compensation to which the defendants are entitled by rcason of this
takmg and damages to the remainder by reason of the operation of the
airport is to be ascertained and paid in this proceeding and they will not
receive in the future any further compensation therefor.” (Sec, People
ex rel. Dept. Pub. Wks. v. Lundy, supra, 238 Cal.App.2d 354, 361-362.)

The-conclusions of Taw should be amended by the delkétion of the ref-
erence to section 1239.3 in paragraph “II"; and the conclusions of law and
judgments by the substitution of the following language for paragraph
“III" of the conclusions of law and the commensurate language in the
judgments:

“That the payment into court of said sums of money as hereinabove
specified is in full payment for the easement so taken, as set forth in the

IDec. 19T
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complaint, and for all damages of every kind and nature suffered by said
defendanis by reason of the taking of said easement pursuant o said sec-
tion 1239.2 and the use of the airspace which is the subject thereof in
connection with the adjacent airport of plamnff for the landing and takmg
off of aircraft, lncludmg in such damages compensation for excessive noise,
vibration, discomfort, inconvenience and interference with the use and
enjuyment of defendants” remaining property, and any reduction in the
market value of such property by reason of the operation of aircraft to
and from the plamnﬂ's airport through the alrr.pacc which is the subject
of said easement.”

The judgments are reversed and the cases are remanded for correction
of the conclusions of taw and judgments nunc pro tunc as of the time of
their original entry, in accordance with the views expressed in this opinion.
The judgments shall draw interest from the date of their original entry.
The costs of appeal shall be taxed 1o appellant city.

Molinari, P. J., and Elkington, J., concurred,

A petition for rehearing was denied on December 23, 1970, and the
following opinion was readered:

THE COURT.—(16a) In their petition for rehearing the landowners for the
first time contend that interest should be allowed from the date of the filing
of the complaint because their damage had occurred prior to that date.
(See Code Civ. Proc., § 1255b, subd. {a) (2); Youngblood v. Los Angeles
County Flood Control Dist. {1961) 56 Cal.2d 603, 611-612 {15 Cal.Rptr.
904, 364 P.2d 840]; Heimunn v. City of Los Angeles (1947) 30 Cal.2d
746, 758-760 [185 P.2d 5971. and Riverside County Flood erc. Dist. v.
Halman (1968} 262 Cal.App.2d 510, 514-517 [69 Cal.Rptr. 1}.) This
contention is rejected, (¥7) “The right to interést on a condemnation award
springs from the judgment. [Citations.] Ordinarily, interest commences
from the date of entry of the judgment. [Citations.] However, where prop-
erty is taken or damaged prior to judgment, the condemnee’s right to just
compensation includes the right to have the award draw interest from the
date of possession {citations]. or the date the property was damaged
fcitations]. The rules are now codified in section 1255b of the Code of
Civil Procedure which provides that an award shall draw interest from
the eartiest’of the following: {1} The date of the entry of judgment.
{27 The date that the possession of the property sought to be condemned
is tuken or the damage thereto occurs. (3) The date after which the plain-
tiff may take possession. . . . (Code Civ. Proc., § 1255b.) Plaintiff not
having obtained an order for immediate possession, the right to interest
in the present case turps upon the question whether the property was taken

(D, 19741
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or damaged prior to judgment.” (Riverside County Fiood etc. Dist. v.
Halman, supra, 262 Cal.App.2d at pp. 514-515.) (16b) The landowners,
having failed to raise the question of interest below, and not having filed o
cross-appeal, may not secure review of the question of interest at this stage ot

~ the proccedings.

{18) The landowners also contend in their petition for rehvaring that the
opinion improperly provides that the costs of appeal shall be borne by cach
party as incurred. This contention is meritorious. A landowner has the
constitutionat right to be free from costs in any condemnation action seck-
ing to dcquire his property rights for public use, inciuding his costs on
appeal. (See In re Redevelopment Plan for Bunker Hill (1964) 61 Cal.2d
21, 68-71 [37 Cal.Rptr. 74, 389 P.2d 538], cert. den. 379 U.S. 899 [I3
L.Ed.2d 174, 85 S.Ct. 185], appeal dismissed 379 U.S. 28 [13 L.Ed.2d
£73, 85 S.Ct. 190); and Sacrumento Drainage Dist. ex rel. State Rec. Bd.
v. Reed (1963) 217 Cal.App.2d 611, 6i2-613 [31 Cal.Rptr. 7541)

[Dee. 197403
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EXHIBIT I

The Supreme Court of the United States once decided that the
question of the nature of the interest to be taken does not rise to
constitutional heights:

. On the whole, therefore, the plan of compelling the city to take
the land in fee simple, and the owner to part with his whole title
for a just compeasation, would seem to be the most simple and
cquitabie that could be adopted; unless there is some objection
on the ground that a fee simple is more sacred than an estate for
life or years, or than au easement of greater or less duration. We
can sec no ground for regarding one of these titles as more sacred
than another, or for regarding jand as more sacred than persoaal
property.®

This view of the matter, of course, ¥ based on the premise that
compensation is the “full and perfect equivalent™ of that which is taken
and that the property owner has no justifiable concern with the pature
of the interest taken. As Justice Holmes, once dismissed the problem,
“As, practically, the landowners get the full value of their land in
such cases, if there is any injustice it is not they who suffer it.”* Thus,
to this day, one finds obscrvations in siate court decisions such as the
fotlowing:

{Thhe legislature has full power to determine the nature of the
title to be acquired by the condemner, since the constitution of this
state places no limitation or restriction lon the nature of the title
to lands which may be acquired by the process of eminent domain*

Nor do state constitulions typically place a limitation or restriction on
the interest taken unless that limitation is deemed to inhere in the “pub-
lic use” clause.

In California, there is no constitutional provision pertinent to the mat-
ter uniess the phrase “public use” in 14 of article I is deemed
to imply such a limitation. In any even'!, California appellate courts
have never perceived a constitutional question or problem in this re-
gard and have repeatedly sustained fee takings where such a taking was
in accord with the applicable legislation.*

Thus, as Nichols states:

Unless there is a constitutional inhibition upon the power of the
the legislature in this respect |and none has been perceived or im-
plied in California], the lutier bas the sole power to determine what
shall be acquired both as to quantum and quality of estate.  Ac-
cordingly, it follows that the legislature hlas power to authorize the
acquisition of a fee or of any lesser estate br interest.?

5 Swest v. Reche), 159 U.S. 330 395 (1895 qlmung Hingham &

& Tuampike Co. v. C‘oumy of Norfelk, § Allen Shnemalr.e
States, 14'? .S, 282 [(1881), See also o United

(1895; Holmes, 1., in Lincoln v. Commnuwea]th, 164 Mass 1, 3, 41 N.E. 112, 114

T Sution v. Frazier, 183 Kan. 33, 41, 325 PZ# 338, 346(1953}

8 o0 Los Angeles v, Law Bmldmg Corp,, 1284 C.I
Angeles County Flood Control Dist, v. Jag, 1? z‘fp JB9 M{ﬁg‘}';} eop LT

: ?!xlton, 35 Cal. App. 2d 549 (1939): Stare v, N ama.s Co. 239 Cal. App. 547

3 MichoLs, BEMINENT DoMain ! 92111, .at 266-68 {3d ed. 1963) (foolnoies
‘omitied ). i .
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