39.30 8/12/71
Memorandum F1-58

Subject: Study 39.30 - Attachment, Garnishment, Execution (Employees' Earnings
Protection Law)

We previously sent you a copy of the tentative recammendation on the
Earnings Protecticn Law, We received no suggested revisions from Commissioners
and have distributed the tentative recocmmendaticn for ccmment. It is apparent,
however, that we will need to review camments at our October meeting, and we
probably will not receive a great number of comments before the September meeting.

If we are to have this recommendation in printed form early in the 1972
session, we must send it to the printer after the September meeting and make
only easential revisions at the October meeting. Accordingly, it is essential
that each Commissioner review the tentative recommendation (an additional copy
is attached) so that all suggested revisions in wording, editorial changes,
and the like can be received at the September meeting and we can send the ma-
terial to the printer immediately thereafter. In other words, we can meet our
printing schedule only if we send this material to the printer about September
20 and make any essential changes thereafter in the material after it has been
typed into the printing computer.

We plan to go through the tentative recommendaticon pege by page at the
meeting with the view of approving it £for sending to the printer with the
understanding that only essential changes will be made at the October meeting.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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LETTER OF TRANSMITTAL

The California Law Revision Comission plans to submit s
camprehensive recommendation to the 1972 Leglislature dealing
with wage garnishment and related matters.

The Cammission has prepared the attached tentative recom-
mendatidn on this subjeet. This tentative recommendation is
being sent out now so that interested persons and organizations
can review it and submit statements of their views to the Com-
mission. Your comments and suggestions will be reviewed by the
Commission before the Commission determines the content of the
recomusndation it will submit to the 1972 legislative session.

We request that your comments be in our hands not later than
August 30, 1971, so that they can be considered at the Commission's
September 9-11 meeting. We recognize, however, that it may not dbe
pessible to meet this deadline. In this event, we must have your
comments by September 27 so that they can be considersd at the Com-
mission's Qctober meeting. In order that the printed recommendation
will be available early in Janwary, it is necessary that it be ap-
proved for printing at the Commission's October meeting. It is just
as important to indicate that you approve the tentative recommenda-
tion as it is 4o indicate you disapprove of it or to suggest revisicns.

The Commission needs and will appreciate your asslstance in this
project.

Sincerely,

John H. DeMoully
Executive Secrefary
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NOTE: This is a tentative recommendation and is being distributed so that
interested persons will be advised of the Commission's tentative conclusions
and can make their views known tc the Commission. Any commpents sent to the
Commission will be considered when the Commission determines what recommenda-
tion it will make to the Legislature.

The Commission often substantially revises tentative recommendations as
a result of the comments it receives. Hence, this tentative recommendation is
not necessarily the recommendation the Commission will submit to the Legislature.

This tentative recommendation includes an explanatory Comment to each
section of the recommended legislation. Tor the most part, the Comments are
written ag if the legislation were enacted. They are cast in this form be-
cause their primary purpose is to undertake to explain the law as it would
exist (if enacted) tc those who will have occasion to use it after it is in
effect.
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TENTATIVE RECOMMENDATION OF THE CALIFCRINIA

LAW REVISION COMMISSION

relatlg to
ATTACHMENT, GARNISHMENT, AND EXEMPTIONS FROM EXECUPIGN

Employees' Earnings Protection Law

The past several years have witnessed increasingly critical review of
the process of wage garniskment’ leading to significanmt judicial® and
legisla,tive3 acti¥ity--both federal and state--in this area. However, both
the rapid pace of recent events and the involvement of different branches
end levels of government have produced conflict and uncertainty, snd the need
for further reform remsins in a number of areas. This recommendation reviews
the area of wage garnishment and related matters, and proposes solutions to the

problems revesled. 4

l. In Californis alone, see, £.g., Brunn, Wage Garnishment in Califcrnig--
A Study end Recommendations, 53 Cal. L. Rev. 1214 (1965); Western Center
on Law and Poverty, Impact and Extent of Wage Garnishment in Los Angeles

County (1968).

2. See, e.g., Snizdach v. Femily Finance Corp., 395 U.S. 337 (1969); MeCallop
v. Carberry, 1 Cel.3d 903, 464 P,2d4 122, 83 Cal. Rptr. 666 {1970).

3. See, e.g., Consumer Credit Protection Act of 1968 (§§ 301-307), 15 U.5.C
§§ 15h5,1677; Cal. Stats. 1970, Ch. 1523.

4, The Californis Laew Revision Commission is actively engaged in e general
review of the Californis statutes relating to the entire field of
attachment, garnishment, and exemptions from execution with a view to
recommending the enactment of a comprehensive revision of this body of
law at a future seassion of the Legislature. This reccmmendetion deals
with one aspect of that general subject.

al-



MODERNIZATION OF CALIFCURNIA WAGE GARNISHMENT PROCEDURE

Introduction

The primsry objective of the measures recently enacted at the state
and federal levels has been to secure-=through restrictions on the amounts
which can be withheld--adequate protection for the wage earmer's day-to-day
income. However, Califcrnia's archaic multiple-levy wage garnishment
procedure was left basically unchanged, and sericus procedural defecta have
become more apparent when the recently enacted statubes limiting the amounts

that can be wlthhbeld from wages went into effect.

Present law. Califcrnia law requires that writs of execubtion be levied

by & sheriff, constable, or marshal® and permits only amounts owing to the
debtor at the time of service of the writ to be reached by his creditor
through weage garnishment.6 A fee is charged for each writ of execution
issued! and a writ is good for a meximum of 60 days.s Thus, for example,

if a creditor is owed $250 but is entitled to levy only on $25 of the debtor's
earnings at each weekly pay perlod, ten separate levies by the sheriff or
mershal are required. This entails ten separate trips to the debtor's place

of employment by this officer and at least ten bookkeeping computations by

5. Code Civ. Proc. §§ 682, 687.
6. See Code Civ. Proc. § 682.1.
7. See Code Civ. Proc. § 682.1.
8

. Code Civ. Proc. § 683.

-



the employer.9 In addition, it requires at least two applications to the
court clerk because the period of garnishment will extend for more than

60 days. Moreover, the example assumes that the entire $25 goes towards
satisfying the obligation. In fact, because the fees charged by the sheriff
or marshal for service, 10 the fee for issuance of the writ, and interest

on the obligation are deducted first from the amcunt collected,ll less than

9, It has been estimated that, in 1968, employers in Los Angeles County
alone expended nearly two million dollars to process wage garnishmentse-
or almost $20 per pmycheck garnished. See Western Center on Law
and Poverty, supra note 1, at 7. Present law provides virtually no
relief to the employer from this burdem. See Civil Code § 4701
(employer authorized to deduct the one-dollar service charge for each
peyment mede pursuant to child support order); Code Civ. Proc. § T10
{authorizes public employer to deduct $2.50 service charge where
required to comply with levy made pursusnt to that sectien).

10. See, e.g., Govt. Code §§ 26722 (fee for service of writ of execution is
$5), 26739 (collection fee of not less than $1), 26Th6 (mileage--one
way at 70 cents a mile).

11. See Code Civ. Proc. §% 1032.6, 1033.7. See also Code Civ. Proc.
§ 682.1.



half of thlis amount can be expected t¢ be applied to reduce the amocunt
owing, and the number of levies will accordingly be d':)t,ﬂ:f.l.eél.l2 Cbviously,
this system of multiple levies is both timewesting and expensive for ell

cencerned--public officials, creditors, debtors, employers, and the public

generally. 13

Recommendations

Continuing levy procedure. In New York and other states, a court order

to an employer to pay over the debtor's earnings constitutes a continuing

levy end is effective until the debt is psid or the debtor ies no longer

12, The following examples were cited to the Cuamission by Mr. Gordon H.
Bishop, representing the California Department of Consumer Affairs:

A typical wage-earner makes $4.00 per hour, $160.00 per week.
His "disposeble income” is $120.00, of which 25%, or $30.00 is sub-
ject to garnishment. From that $30.00 is deducted $1.50 for the
writ, $10.00 sheriff's charges for service, and $.70 interest,
leaving $17.80 for reduction of the judgment principal. If the
debtor were to discharge a $500 Judgment through a series of such
executions, he will have paid out in excess of $800.

So much for the $4.00 per howr man. Perhaps he can afford the
premium. But consider the case of the "poor” to whom the law
is designed to give major relief,

A wege-earner makes $2.00 per hour, $80.00 per week. If his "dis-
posable inccome” is $64.00, the $16.00 required for the levy would

lesve Just $3.80 to reduce the judgment principal, assuming the
costs 1n the sbove example. If the executions were to run for the

next 2-1/2 years, the $500 judgment would be psid off at & cost
to the debtor in excess of $2000.

See Minutes, California Law Revision Commission, Meeting of January 15-16,
1971, on file at the Commission's offices, School of Law, Stanford,
Califcornia.

13. Despite the fact that the sheriffs and marshals charge e fee for each levy
made, it hes been estimated that the county~--its taxpeyers--pays 30 to 50
percent of the expenses of collection. Brumn, supra note 1, at 1222.

wlie



employed by the employer.lh

Such a system is clearly more convenient and
less expensive than the present California multiple levy system. The major
drawback of the continuing levy is that it gives & preferred positicn to the
creditor who first resorts to legal process to enforce his claims. If the
initial order is given effect indefinitely, the debt is large, and the
debtor's earnings modest, subsequent creditors may be postponed for substantial
periods of time. Some compromise between the two extremes is necessary. The
Commission accordingly recommends that an order generally15 be in effect for
no longer than 120 days,l6 at the end of which time the creditor who secured
such order would be precluded for a short pericd (10 days) from serving on
the same employer anocther order based on the same debt. This moratorium
pericd would permit another creditor to intervene with an order based on his
debt, which would then continue in effect for a 120-day pericd.

Service by mall., The use of the sheriff or marshal as a high-priced

messenger when a creditor ls atitempting to reach an asset like earnings is an
extravagant waste of time and money. The United States Post Office can
perform the same task for a few cents. It is in the interests of debtors,
creditors, and the public generally that the function of service be performed
in a businesslike manner. The Commission accordingly recommends that

service by mail of the various applicstions, notices, and orders required for

this process be authorized,

ik. See, e.g., N.Y. Pers. Prop. Law, art. 3-4, § 48(a)(McKinney 1950). For
a discussion of the experilence in Washington that resulted in a continuing
levy, see Note, 46 Wash. L.R. 123, 438 (1971).

15. This rule should not apply to orders for suppert or for the collection
of taxes., Such orders should, untill satisfied, bhave a continuing
priority over all other obligations. See discussion infra at pp. 15-18.

16. The pericd of 120 days was selected because the Commission was advised it
would be adequate to permit complete satisfaction of the majority of
consumer debts.

~5a



Employer's service charge., The continuing levy procedure should sube

stentially reduce the collecticn burdens imposed on employers. To alleviate
these burdens further, the Cammission recommends that an employer be
authorized to deduct a one-dollar service charge from the debtor's earnings
each time that the employer is required to withhold on behalf of the creditor
pursuant to a withholding order.lT

Ex parte application; Judlicial review; sdministrative enforcement. The

Commission recommends that the levy procedure continue to be initiated by

the creditor upon ex parte application. Provisions for notice end & pre-
liminary judicial hearing irn all cases would make the procedure unnecessarily
complicated and expensive for all parties. Provislon should be made, however,
for expeditious Judicisl review of the issuance and modification of crders
requiring the withholding of earnings and for effective notice t¢ the dettor
of his right to seek such review. The procedure for invoking Judicial review
should be made as simple as possidble. To eid in the enforcement of the
procedures and requirements provided, the powsr of the court to compel
cbedience to 1ts orders should be made clear and administrative enforcement--
through warnings, cease and desist orders, or injunctive relief--should bde

provided.

17. Existing law contains no general authorization for such a charge. See
footnote 9 supra and accompanying text.
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PREJUDCGMENT RESTRICTIONS ON WAGE GARNISEMENT

In June 1969, the United States Supreme Court in Sniadach v. Family
18

Finance Corp.” held that the prejudgment garnishment of wages under a Wis-

consin statute constituted a taking of property in violation of the due
process requirements of the Fourteenth Amendment to the United States Con-
stitution. Six months later, the California Supreme Court, relying on

Sniadsch, held in McCallop v. Carberrglg that California's then existing

prejudement wage garnishment procedure alsc constltuted a taking of property
in violation of procedural due process. In an attempt to conform to the
relatively narrow holdings in these cases, Section 690.6 of the California
Code of Civil Procedure was amended in 1970 to exempt from levy of attach-
ment “"all earnings of the debtor due or owing for his persopal services . . . ."
The Commission recommends that this complete and sutomatic exemption of

wages from garnishment pursuant to prejudgment attachment procedures be

pregerved.

.18. 1395 U.S. 337 (1969).
19, 1 Cal.3d 903, 46k p.2d 122, 83 Cal. Rptr. 666 (1970).

20, Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added).



POSTJUDGMENT RESTRICTIONS ON WAGE GARNISHMENT

Introduction

At the same time that prejudgment garnishment of wages received the scru-
tiny of tbhe courts, wage garnishment generally--including garnishment
under postjudgment levy of execution--was the subject of Congressional

21
action. Title III =~ was incorporated into the federal Consumer Credit

2
Protection Act of 1968 restricting the "garnishment"22 of "earnings" 3 of

2k
a debtor to certain limited amounts ~-basically 25 percent of "dilsposable

2
earnings.” 2 These restrictions were made applicable nationwide, effective

July 1, 1970. %0

21. 15 U.s.0. §§ 1671-1677.
22, Subdivision (c) of Section 302 of the Act (15 U.S5.C. § 1672(c))} provides:

{(c) The term "garnishment" means any legal or equitable procedure
through which the earmings of any individual are required to be
withheld for payment of any debt.

23, Subdivision (a) of Section 302 of the Act (15 U.S5.C. § 1672(a)) provides:

(a) The term "earnings" means compensation paid or payable for
personal services, whether denominated as wages, salary, commission,
borms, or otherwise, and includes pericdic payments pursusnt to a
pension or retirement program.

oli, Bee Consumer Credit Protection Act of 1968 (§ 303(2), 15 u.s.C. § 1673(a)}).
25, Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672(b}) provides:

{v) The term "disposable earnings” means that part of the earn-
ings of any individual remeining after the deduction from those
earnings of any amounts required by law to be withheld.

26. The federal amct specifically provides that "noc courtof . . . any State may
meke, execute or enforce any order or process in violation of this sec-
tion." 15 U.5.C. § 1673(c). Hence, the conformity of a state law may be
challenged in either & state or a federal court if the state enforces a
garnishment statute that falls to conform to the federal minimum require-
ments. To provide some measure of uniformity, the California leglislature
amended subdivision {b) of Section 690.6 of the Code of Civil Procedure
to exempt from levy of execntion such portion of a debtor's earnings "as
is allowed by statute of the United States.” (al. Stats. 1970, Ch. 1523,
§ 19. . 8



' 27
Subdivision (a) of Section 303 of the federzl act provides, in part:

{a) . . . [Tlhe maximum part of the aggregate dlsposable earn-
ings of an individual for any workweek which his subjected to garnish-
ment may not exceed

{1) 25 per centum of his disposable earnings for that week, or

{2) 'The amount by which hisdisposable earnings for that week
exceed thirty times the Federal minimum hourly wage prescribed by

section 6(a)(1l) of the Fair labor Standards Act of 1938 in effect at
the time the earnings are payable [currently $ 1.60]

whichever is less.

This means that, if an individusl's disposeble earnings for a workweek are
$48 or less, his earnings may not be garnished in any amount. If his earn-
ings are between $48 and $64, the entire amount sbove $48 may be garnished.
Above $64, the 25 percent rule applies. Where debtors in low income brackets
are concerned, the protectlion afforded by the federal law seems ipadequate
to permit even a subsistence level of existence for a debtor and his family
faced with the high living costs prevailiné in Califormia.

To this deficiency in the federal law must be added the difficulty of
determining what constitutes "disposable earnings.” The federal law de.
fineg "disposable earnings" as those earnings remaining “after the deduc-
tion . . . of any amounts required by law to be withheld.“28 The latter
amounts apparently include amountes withheld for federal and state lncome
taxes, federal soclal security, and state disability Iinsurance. Iess
clear is the treatment of wage assignments and contributions to public
retirement funds. These ambiguities obviously impose a difficult burden
on the employer who must determine what part of his employee's esarnings are

subject to garnishment.

27. 15 u.s.c. § 1673(a).
28. 15 U.8.C. § 1672(b).



Even where the disposable earnings test can be clearly applied, the
results achieved can be disturbing. For example, amounts withheld for
federal income tax purposes are clearly deductible in determining "disposable
earnings.” Presumably, this would permit a debtor who does not choose to
claim all his exemptions to shield a certain amount of his earnings from his
creditors. On the other hand, a debtor claiming a greater number of exemp-
tions will have less withheld and, therefore, more subject to gernishment.
Thus, a debtor with a large family and greater needs may have more earnings
garnished than a single debtor with the same gross income but with more

limited needs.

Recommendatima

To alleviate the problems outlined above,eea the Commission makes the

following recommendations.

Basic restrictions; withholding tables. The Commission recommends that

the amount of a debtor's earnings subject to withholding by the employer
under = wage garnishment be 1limited by statute. The statute should prescribe
e formula under which definite amounts would be deducted for federal and
state income taxes, sociel security, and state disability insurance. Similar
deductions are made under federal law; however, these deductions are based on
the actual deductions taken from the wages of the particuler debtor. The
Commission recommends that, in all cases, the deductions for federal and state
income taxes be based on the amount that would be withheld from the gross
earnings of & single person who claims one tax exemption. Fixing these
deductions in this manner permits the preparation of withholding tables which
prescribe the maximum amount of earnings which may be withheld from a given

amcunt of gross earnings. An empioyer would not have to make computstions

28a. 1t should be noted that the enactment of a statute requiring withholding
for stste lncome taxes would magnify these problems.

w10=



but would only have to refer to such tables to determine the amount he is re-
guired to withhold under an earnings withholding order. For the employer's
further convenience, the Commission recommends thet the State Administrator
be required to prepare withholding tables for weekly, monthly, and other
common pay periods. A creditor serving an earnings withholding order should
be required to accompany the order with a copy of these tables.

In addition to the deductions listed above, the Commission recommends
that an additional deduction--based on the federal minimum hourly wage--be
allowed in determining the amount of a debtor's earnings which are subject to
garnishment. This additicnal deduction for any workweek would equal 30 times
the federal minimum hourly wage. After making these deductions, the Commission
recommends that 25 percent of the earnings remamining ( i.e., the debtor's
"nonexempt earnings”) be subject to withholding under an earnings withholding
order.

As the sample table set out in the footncte29

demongtrates, a major
bepefit of the Commission's proposals is that they would permit a low income
debtor to retain a grester portion of his earnings than is permitted under
existing law, thereby virtually eliminating his need to claim an exemption
based on hardship for a greater amount of his earnings. This will not only
protect an unscphisticated debtor wmable to follow the procedures necessary to
exempt additional earnings, but it will also svoid burdening the courts with
claims of exemption. Eecause the amount of earnings withheld for the creditor
is the same for all debtors with the same gross income, regardless of family

size, the debtor who has claimed more than one dependent for tax purposes will

have an actual take-home pay greater than that of a single debtor with the same

29. The following table indicates the approximate amounts that would be withheld
under the Commission's proposed Employees' Earnings Protection Law as compared
to the approximate amounts that would be withheld under existing California
law (and the federal Consumer Credit Protection Act (CCFa)}.
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gross earnings., The recommendation, in this way, recognizes and accommodates the

greater need of the debtor with dependents.

Employees' Earnings Protection Law--Withholding Table

Deductions have been made for federal withholding, social security, state
disability insurance, and state income tax. The state income tax deduction is
based on tax tables for 1970 state taxes. The federal social security tax rate
is 5.2% on the first $7,800 of annual gross earnings. The state disability in-
surance rate is 1% on the first $7,400 of annual gross earnings. The amounts
shown as disposable earnings in this table are based on a full deductien for
social security and disability insurance respectively even though, under present
law, in the higher earnings brackets this amount would not be deducted during the
entire year. The one-dollar service charge, which an employer would be entitled
to make for each payment under the Commission's proposed legislation, is in addi-
tion to the amount listed in the table.

GROSS EARNINGS SINGLE PERSON MARRIED + 2 CHILDREN EMPLOYEES®
(weekly/annual)| {claiming 1 exemption} | (claiming 4 exemptions)| EARNINGS PRO-
TECTION LAW
Disposable | Amount Disposable | Amount Amount with«
earnings withheld earnings withheld held ($48 ex~
(ccpa) (ccpa) empt: 25%)
$60/3,120 $51.93 $3.93 $56.28 $8.28 -0-
70/3,640 59.25 11.25 65.66 16.42 $3.00
80/4,160 65.40 17.10 73.64 18.541 5.00
90/4, ~ 73.55 18,30 81,62 20. 1 6.00
100/5,200 80.65 20.16 89.36 22.3h 8.00
110/5,720 87.74 21,94 97,04 2l 26 10.00
120/6,2h0 9. ok 23. 7 104,72 26.18 12.00
135/7,020 105.49 26.37 116.32 29.08 14.00
150/7,800 116.31 29.08 127.80 31.95 17.00
176/8,840 129.91 32,18 152,97 35. 74 20.00
200/10,400 149 .94 37.49 164,16 41.0k4 25,00
250/13,000 181.51 45,48 201.53 50.38 33.00
300/15,600 212.29 53.07 235.81 59.20 11.00
4oo/20,800 272.09 6£8.02 30k4.45 T76.11 56.00
600/31,200 391.69 97.92 k27,07 106.77 86.00




Supplementary relief. In the past, California has theoretically taken

a more flexible approach to the protection of earnings than that evidenced

by the federal law. Under subdivision (c¢) of Section 690.6 of the Code of

Civil Procedure, a debtor may protect from execution all earnings
necessary for the use of the debtor's family residing in this state
and supported in vhole or in part by the debtor, unless the debis
are:

{1) Incurred by the debtor, his wife, or his family for the
common necessaries of life.

{2) Incurred for personal services rendered by any employee

or former employee of the debtor.

Unfortunately, the exempition provided for earnings necessary for the
use of & debtor's family has proved to be of little value. In order to
obtain the exemptlon, the debtor must follow the procedure outlined in Secw
tion 690.50. 1If the creditor alleges that the dedt was incurred for "common
necessaries," there follows a process of affidavit, counteraffidavit, hearing,
and possible appeal; all of which takes time, effort, and some sophistication,
and still may end with the debtor denied money necessary for his family's
support. Comparatively few debtors have availed themselves of the exemption
although many more appear to be eligible for it.30 Moreover, where the
"common necesseries” issue 1s raised, the claims of competing creditors to
garnish earnings are decided on the technicel issue of what is a "common
necessary of life."3l A reputable businessman who has rationed credit pru-

dently to a debtor and has provided a high quality good or service may be

30. See Western Center on Law and Poverty, Impact and Extent of Wage Garnishe
ment in Los Angeles County 6, 122-123 {1968); Brunn, Wage Garnishment in
California--4 Study and Recommendations, 53 Cal. L. Rev. 121k, 1219 (1985).

31. See, e.&., Los Angeles Finance Co. v. Flores, 110 Cal. App.2d Supp. 850,
2k3 P.2d 139 (1952).

-13-



barred from gernishing the debtor's wages while another creditor whose grant
of credit for a "coumon necessary" was made in reckless disregard of the
debtor's ability to pay and who so0ld the debtor low quality products may be
allowed to garnish the same wages.

The Commission recommends that the "common necessary” exeeption be elim-
inated,32 that the procedure for claiming an exemption of an additional
amount essential for support of the debtor's family be simplified, and that
the availability of this right be made clear to the debtor. However, in
recognition of the greater liberality provided in the basic exemption, a
stricter standard--"essential for support”--should be provided to meke clear
that the exemption is only intended for use in extraordinary circumstances
and is not intended to shield a debtor from his judgment creditors while
maintaining other than an sustere life style., Only such additional amount as

is regquired for the msintenance ¢f a basic standard of living should be exempt.

32. The Commission also recommends elimination of the exception that permits
a creditor who is a former employee of the debtor to take a portion of
the debtor's wages even though the debtor can show the money is neces-
sary for the support of his family. This exception is largely irrelevant
10 the low income debtor, for it is highly unlikely that such a debtor
would have cbligations to employees.

allia



ORDERS FOR SUPPORT OR FOR THE COLLECTION OF STATE TAXES

Introduction

Subdivision {(b) of Section 303 of the federal Consumer Credit Protec-
tion Act specifically exempts (1) "any order of any court for the support
of any person" and (2) "any debt due for any State or Federal tax" from the
restrictions imposed on the amouqts permitted to be withheld from earnings
in the collection of all other types of debts.33 The legislation recommended

by the Commission recognizes the special nature of these two types of debts.

Orders for Support

Enforcement of orders for support is accomplished in a variety of ways
under existing law. Perhape most commonly compliance is achieved under the
threat of the court's exercise of its contempt power; however, execution may
be levied for unpaid, accrued amounts.gﬂ In addition, Civil Code Section
4701 authorizes a court to enforce an order for child support by requiring
a parent to assign future wages and then directing an order to the employer
carrying out such assignment. Such order remains in effect until revcked
by the court. Regardless of the enforcement procedure followed, orders for .

35

support are not subject to any fixed limitations~"  and obligations for

support are often accorded some measure of priority over other types of

33. See 15 U.S.C. § 1673(b)}(1), (3).
34, See, e.g., Rankins v. Rankins, 52 Cal. App.2d 231, 126 p.2d 125 (1942).

35. BSee Rankins v. Rankins, supra note 34 {exemption for 50% of person's
earnings not available against execution issued upon a judgment for

support ).
~35-



debts.36 The Commissicn reccrmends that such treatment be continued.
Specifically, it is recommended that the court be authorized to issuvs an
earnings withholding crder to enfeorce a prior order or judgment for the
suppert of any pzrscon, inecluding a former spouse of the debtor. The order
should continue in effect until. terminated by the court; it should be un-
restricted in suount (2ithough the debtor should be permitted to have the
order reduced by ths amcunt wns proves is essential for the support of
himself or his present Tamily); and the order should be given priority
over all other earnings withholding orders. An order for support should
not, however, preclude simultancous withholding under another order if the

debtor's incame is sufficiently large to ensble withholding under both.

Tax Orders

Under existing law, there are a number of procedures for the collection
of unpaid, dzlinguent state taxes:

{1) The tax lisbility can be reduced to judgment; and, subject to the
various exemptions frem execution, the judgment can be collected in the same
way any other julgment is collected,

(2) A EEEEEEE%? wnich has the seme effect as a writ of execution, can be
issued by the taxirg asency. Collecticon under such a warrant also is subject

33

to the same exerntions 28 a levy of execuotion.

36. See, c.g., Cods Civ. Pres. § 690.5 (earnings necessary for support of
family exempt from cxecution’,

37. Provisions thsi authzrize issuvance of such warrants are: Unemployment
Insurance Code Sectioca 1785 (unerployment compensation contributions);
Revenue and Taraticn Code Sections 6776 (sales and use taxes), 7851
(vehicle fuch license tax), 9001 {use fuel tax), 1011l (moter transporta-
tion tox), 1A07L (gift tax), 18906 (personal income tax), 26191 {bank and
corporation ta~zs}, 30341 (cigerette tax), 32365 (alccholic beverage tax).
See also Rovenus and Taxation Code Sectionm 14321 (inheritance tax).

38, See Code Civ., Proc. § 690.51.
~16-



(3) A notice or order to withhold39 may be given by mail to any person
who has in his possession or contfol any credit or other personal property
or thing of value belonging to the person alleged to be liable for the tax
and such person may not dispcse of the property without the consent of the
taxing agency unless the tax is paid in full. This is an attachment type
of procedure. The person notified is required to make a report to the taxing
agency of the credit or other personal property being withheld within a few
deys after receipt of the notice. The personal income tax law and bank and
corporetion tax law contain a significant additional feature--they require
the perscn holding the property to deliver it to the Franchise Tax Board up
to the amcunt of the delinguent taxes. In contrast with the warrant procedure,
there are no exemptions applicable to property required to be withheld and
delivered to the Franchise Tax Board pursusnt to these two provisions.
Accordingly, the board is encouraged to use this third alternative whenever
it is available. The Commission has been advised that, in same cases, an
employee's entire paycheck has been withheld and paid over to the Franchise
Tax Board for delinquent personal income taxes, leaving the employee with
nothing from his current earnings to cover the basic needs of his family.

Thege tax collection procedures should be integpated with the procedures
provided generally for levy upon an employee's earnings. While the protec-
tion of the public fisc justifies the preferential treatment of tax orders,

it does not justify summarily depriving a tax debtor of the means for the

39. Provisions that authorize the giving of a notice to withhold are: Unem-
ployment Insurance Code Section 1755 (unemployment compensation contri-
butions); Revenue and Taxation Code Sections 6702 (sales and use taxes),
7952 {vehicle fuel license tax}, 8952 (use fuel tax), 10051 (motor
transportation tax), 11451 (private car tax), 16101 (gift tax), 18807
{personal income tax), 26132 {bank and corporation taxes), 30311 (ciga-
rette tax), 32381 (alccholic beverage tax).
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current support of his family. The Commission recommends that taxing agencies
which are authorized to issue warrants or notices to withhold be authorized
to issue directly without application to the court withholding orders for

the collection of state tax lisbilities. The amount withheld under such
ocrders should be limited to not more than 50 percent of the tax debtor's non-
exempt earnings. In addition, the tax debtor should be permitted to claim an
additional amount as "essential for the support of himself or his family.”

The taxing agency should also be authorized as an alternative to apply to
the court for an order requiring the debtor's employer to pay all earnings
other than that amount which the taxpayer proves is essential for the suppori
of himself or his family. Orders issued under either procedure should have
priority over all other earnings withholding orders except orders for support.
However, regardless which procedure is followed, the tax liability should be
required either to be showm on the face of the debtor's return or to have been
determined in an administrative or Jjudicis)l proceeding at which the tax debtor

had notice and an cpportunity to be heard,

=18~



STATE EXEMPTION FROM FEDERAL LAW; STATE ADMINISTRAT TON

The federal Consumer Credit Protection Act invites each state to enact
its own restrictions on the garnishment of earnings and to undertake its
own enforcement of these provisions.ho The advantages of exemption seem
apparent. Nothing is gained by having two separate garnishment restriction
laws, one state and one federal. An exemption from the federal restrictions
would permit California debtors, creditors, and employers to refer to only
one body of law to determine the extent to which earnings are subject to gar-
nishment. To gein exempticn, & state must enact a law with provisions &t

least as protective to the individual as the federal law.ul The Commission

W, BSection 305 of the Act (15 U.S.C. § 1675) provides:

305. The Secretary of Labor mey by regulation exempt from the
provisions of Section 303(a) garnishments issued under the laws of
any State if he determines that the laws of that State provide re-
strictions on garnishment which are substantlally similar to those
provided in Section 303{a).

41, 29 C.F.R. § 870.51 (1970) provides:

870.51. (a) It is the policy of the Secretary of Labor to per-
mit exemption from section 303(a) of the CCPA garnishments issued
under the laws of a State if those laws considered together cover
every case of garnishment covered by the Act, and if those laws pro-
vide the same or greater protection to ipdividusls. Differences in
text between the restrictions of State laws and those in section
303(a) of the Act are not material so long as the State laws provide
the same or greater restrictions on the garnishment of individusls'
earnings.

(b) In determining whether State-regulated garnishments should
be exempted from section 303{e) of the CCPA, or whether such an ex-
emption should he terminated, the laws of the State shall be examined
with particular regard to the classes of persons and of transactions
to which they may apply; the formulas provided for determining the
maximum part of an individual's earnings which msy be subject to
garniskhment; restrictions cn the application of the formulas; and
with regard@ to procedural burdens placed on the individual whose
earnings are subject to garnishment.

{c} Particular attention is directed to the fact that subsec-
tion (a) of section 303, when considered with subsection (e) of that
section, is read as not reguiring the raising of the subsection (a)
restrictions as affirmative defenses in garnishment proceedings.
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recommends that an exemption fram federal control in this area be sought and
believes that the proposals it suggests here would permit an exemption to be
obtained. To cbtain the exemption, a representative authorized to act on
behalf of the state as a liaison with the federal administrator must be
designated., The designated official should also be granted the responsibil-
ities of enforcement as well as duties of rule-making and similar administra-
tive tasks. The Commission recommends that the Department of Industrial
Relations be selected as the state administrator to administer and enforce
these procedures.

To achieve uniformity, the Judicial Council should be authorized to

prescribe forms necessary to carry out the prescribed procedures.



RELATED PROBLEMS

Bank Accounts

CAVEAT. There is no procedure under California law permitting the
debtor to obtaln a hearing prior to a prejudgment levy of attachment on a
bank account. Recent decisions of both the United States Supreme Court
and the California Supreme Court raise a serious question whether the
absence of such a procedure causes such a levy to be unconstitutional. E.g.,
Sniadach v. Famlly Finance Corp., 395 U.S. 337 (1969); McCallop v. Carberry,
1 cal.3d 903, P.2a 122, B3 Cal. Rptr. 666 (1970); Elair v. Pitchess,

cal.xd s p.2d s Cal. Rptr. ~{1971). The
Califorpnia Supreme Court presently has under submission a case in which the
procedure for prejudgment attachment of a bank account has been challenged
on constitutional grounds. See Blair v. Pitchess, supra n.16. If the
court holds that such procedure is not constitutionzl, it will be necessary
to make appropriate revisions in the law. This recocmmendation does not
attempt to do that. This recommendation does provide limitations on the
amounts which may be attached in circumstancee where attachment is consti-
tutionally permitted.

Title IIT of the Consumer Credit Protection Act leaves unresolved
the problem of the proper treatment of bank accounts.lFE However, in view

of the almest universal use of personal checking accounts as at least the

42. In the opinion of the federal administrator, the restrictions on
garnishment provided in Title III do not apply to earnings deposited in
the debtor's bank account. See Letter From Robert D. Moran, Administra-
tor of the Wage and Hour Divieion of the Department of Ilabor, to Mr.
Richard Allan Weiss, February 26, 1971, (copy on file at the office of
the California law Revielon Commission, School of Iaw, Stanford,
California).
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temporary depository of earnings and the increasingly common practice of
employers to deposit earnings of an employee directly into the employee's
account, the failure of existing statutes to provide any protection from
garnishment of such sccounts results in the anomalous situztion that

unpaid earnings are protected but paid earnings deposited in & bank account
are not. Yet, the impact upon the wage earnesr and his family of an Iinter-
ruption of his flow of earnings--whether before or after they are received--
is identical. The decisliops of the Ualted States and California Supreme
Courts both emphasize that wages are a special type of property, that the
attachment of wages "may impose tremendous hardship on wage earners with
families to support," and that the teking of wages under a preludgment levy
of attachment can give a creditor “enormous leverage."h3 Obviously, the
very same hardship can oceuwr and leverage be obtained vhen wages are deposited
by or for the wage earmer in a checking account and are sttached. To limit
protection from attachment merely to unpald wages could simply serve to
shift the focus from levies cn employers $0 levies on bank accounts--a
change which would only minimally venefit the average wage earner and his
family and would not achieve the results contemplated by the courts.
Similarl&, while there may be no comulsion under the federal statute to

protect from execution eernings deposited in & bank account, this in no way

43, See McCallop v. Carberry, 1 Cal.3d 903, 906, h6h P,23 122, 12,
83 Cal. Rptr. 666, 658 (1970), quoting extensively from Sniadach v.
Family Finance Corp., 395 U.S. 337, 341-342 {1969)("The result is that
prejudgment garnishiment . . . may as a practical matter drive a wage
earning family to the wall.").
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alleviates the cbvious need to grant some such protection if any realistic

measure of relief is to be provided for & debtor's earnings.

While the foregoing strongly suggests that earnings should be pro-
tected in whatever form they may take, there are problems inherent in
the exemptlon of benk accounts that do not arise upon levy against an employer
or even against the wage earner himself. Any attempt to exempt 811 or a
specified percentage of earnings deposited in an account would necessarily
involve such d@ifficult lssues as the tracing and identifying of funds
deposited at different times, the alloecation of withdrawels to respective
deposits, and the claims of third persons to joint asccounis. These issues
can be minimized by the approach suggested in Section 690.7 of the Code
of Civil Procedure and Section 15406 of the Financial Code, which provide
fixed exemptions for savings accounts in savings and loan assoclations
{$1,000) and credit unioms ($1,500), ©Extension of similar protection to
bank accounts would glve the wage earner reascnable assurance that garnishe
ment would not leave him destitute and st the same time provide a relstively
simple procedure for a levy upon an account or accounts larger then the

basic exemption.



The Commission accordingly recommends that Sections £90.7 and 15L06
referred to above be repealed and that a 1,500-dollar zggregate exemption
from attachment and a 500-dollar aggregate exempticn from executlon be
rrovided for deposits or accounts of a debbor in any financial instituticn.
These bssic exemptions should prove adequate in the majority of cases, How-
ever, additicnal protection seems justified and a debtor should be permitied
to claim a greater exemption where he can show that the amount clsimed is
esgential for the support of himself or his family. Finally, where there
has been a prejudgment attachment of the bank account of a business, the
debtor should be permitted to ¢laim exemption for such greaster amount that
he can show is essential for the maintenance and continuation of his
business., It should be emphasized, however, that both these further exemptions
would apply only where the deltor can prove that the basic exemption is

inadequate to provide for the contingencies referred to.

Pald Esrnings

As noted above, in 1970, Code of Civil Procedure Section 690.6 was
amended in an attempt to conform that section to the recently annocunced
Judicial constitutional rulings and the new federal statutory restrictions.
t

However, the section as amended was restricted to earnings "due and owing.'

This amendment constituted a change from the former Californis law which

. .



protected earnings "received" by the deb't;n:nr.]+L+ Moreover, to exempt earn-
ings payable {("due and owing") by an employer but to permit these same
earnings to be subject to levy as scon as they pass into the hands of the
employee-debtor seeme inconsistent with, if not contrary to, the rationale
of Sniadach and McCallop and the purpose of the federal legislation. To
avoid this inconsistency and to restore this aspect of prloer law, the Com-
mission recommends that earnings in the possession of the debtor dbe afférded
statutory protection comparable to that given wages esarped but unpaid. The
exemption may be granted automatically where the earnings are readily iden-
tifiable as such. Where this is not the case, the debtor should be reguired

to cleim and show that he 1s entltled to an exemption.

Retirement Funds

The federal restrictions on garnishment imposed by Title III also apply
k5
to "periodic payments pursuant to a pension or retirement program.” Cali-

fornia law regarding such payments is less clear. As for payments held or

LY, Between 1937 and 1970, Celifornia granted a wage exemptlion to earnings
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937,
the exemption was accorded to earnings without reference to their status
as "owing" or paid over. The word ''received” was construed early as in-
cluding accrued but unpaid wages. See Medical Pinance Ass'n v. Rambo,
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, 160 (Sup. Ct. L.A, App.
Dep't 1938)("We are not to be understood as saying that the exemption
would not also attach to the proceeds of his earnings in the judgment
debtor's hands, so long as they could be identified as such. That gques-
tion is not before us and we express no opinion on it."). 1In subsequent
cases, the California courts have at least sub silentio applied the
wage exemption to a paycheck in the hands of the employee or deposited
by him in a bank account., See Medical Finance Ass'n v. Short, 36 Cal.
App.2d Supp. T45, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939)(W.P.A.
worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 p.24
608 {1959 {bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.24
186 {1942 ){bank account ).

k5. 15 U.S.C. § 1672(a), quoted in note 23 supra.
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in the process of distribution from public pensicn and retirement plans,
subdivision {b) of Section 690.18 of the Code of Civil Procedure provides
a complete and automatic exemption. As for similar payments held or in
the process of distribution from ceriain private plans, subdivision (¢) of
that section seems to provide an exemption only from garnishment "in any
bankruptey proceeding." Moreover, the exemptich must be claimed, and
subdivision {c) purports to deny an exemption to moneys held under a Keogh
Act plan. This denial conflicts, however; with the exemption provided
such plans under Sections 28002 znd 28005 of the Corporations Code.

The Commission recommends that Section 690.18 be revised to delete the
reference to Keogh Act plans contained therein, thus resolving the conflict
with the exemption provided in the Corporaticns Code. The Commission further
recommends that a provision be added exempting periodic payments payable by
a pension or retirement plan that are not otherwise exempt to the same
extent that wages are exempt. Such provision would satisfy the federal
restrictions imposed by Title IIT.

Finally, a provision should be added which makes clear that the exemp-
tions provided in Section 690.18 are not exclusive and in no way limit

similar, or overlapping, exemptions provided in other codss.

Wage Assignments

Section 300 of the Iabor Code presentiy grants a valid prior voluntary
wage assignment preference over subsequent assignments and levies of execu-
tion. Continuation of such a preference would permit a judgment debtor to
give preference to one creditor and to defeal the clains of\other creditors
who seek to collect on their judgments under the proposed earnings withholding

procedure. To integrate wegz assignments with the operation of tae latter

06



procedure, the Commission recommends that a prior wage assigmment be granted
priority only until the end of the pay period during which an earnings with-
holding order is served. The cperation of the earnings withholding order
should be suspended during this period, thus permitting the debtor an
opportunity to put his affairs in order. BSuch action may include revocation
of the prlor assignment. In this regard, wage assignments should be made
revocable at will as to unearned wages. Thus, where an assignment becomes
too onerous~-for example, after service of an earnings withholding order--,

guch an assigmment may be revoked.
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OPERATIVE DATE

In order to allow sufficient time for state and lccal public officials
and the public to become familiar with the new law and to develop the
necessary forms and procedures, the Commission recommends that the new

statute become operative on July 1, 1973.
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PROPOSED LEGISIATION

The Commission's recommendations would be effectuated by enactment

of the following measure:

An act to amend Section 4701 of the Civil Code, to amend Sections

688, 690.6, 690.18, 690.50, and 710 of, to add Sections

690.5-1/2, 690.7, and 690.7-1/2 to, to add Chapter 2.5

{ commencing with Section 723.10) to Title 9 of Part 2 of,

and to repeal Section 690.7 of, the Code of (ivil Procedure,

to repeal Section 15406 of the Financial Code, and to amend

Section 300 of the ILabor Code, relating to attachment, garnish-

ment, and ekemptions from executicn.

The people of the State of Califormia do enact as follows:
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CIVIL CODE

§ Y701 (amended). Contimuing withholding order for support

Sec. 1. Section 4701 of the Civil Code is amended to read:

4701, In-say-preceeding-where-ihe-couri-has-erdered-either-or
boih-parenie-ta-pay-any-ameunt-for-the-suppors-of-a-minor~-ehildy-ihe
eours-may-order-either-parent-or-beth-parente-to-ascign-to-the- eounsy
eleriy-probation-officery-or-other-efficer-of-the- couri-or-eonssy
efficer-designated-by-the-eouri-to-receive-cueh-paymenty-that-porsion
ef-galary-er-wages-ef-either-parent-due-er-te-be-due-in-the-future-as
will-be-auffieient-to-pay-the-ameunt-ordered-by-the-eouri-for-the-ogup-
poriy-meintenanee-and-eddeasion-of-the-ninor-ehild~--Cueh-order-shaid
Be-binding-upon-an-employer-upen-the-serviee-of-a-copy-of-snch-order
upen- sueh-employer-and~until-furiher-erder-of-the-courts--The-empioyer
mey-dedues-the- sun-of-one-dollawr-{$1)-for-each-payzment-pade-pureuans
49-puck-ordery-~ARy-cueh-order-mey-be-podified-or-revoled-at-any-tine
by-the-eouris--Any-sueh-ncsigameni-made-pursuani-so-eouri-order-shail
Rave-priority-as-against-any-atiachnenty-execudiony-or-other-aseign-

Eenty-unlecg-otherviec-erdered-by-the-eours+v In any proceeding where -

the court has ordered & parent to pay any amount for the support, main-

tenance, or education of a minor child, the court may lssue an earnings

withholding order under Section 723&39 of the Code of Civil Procedure

for the amount so ordered. The withholding order may. require the

parent's employer to pay the withheld earnings to the county clerk,

probation officer, or other officer of the court, to a county officer,

to the person having custody of the child, or to such other person as

is specified in the order to receive such payment.




Civil Code § 4701

Commuent. Section 4701 is amended to reflect the enactment of the
comprehensive procedure for earnings withholding set forth in the
Employees' Earnings Protection Iaw. See Code of Clvil Procedure Section
723.10 et seg.

While the wage assignment procedure formerly used under Section 4701
is not contimued, the substantive effect of the prior law is continued.
Thus, the order for support continues to have priority over other with-
holding orders and assigmments and is binding until modified or terminated
by the court. BSee Code of Civil Procedure Section 723.30; Iabor Code
Section 300. As under prior law, the court may issue earnings withhold-
ing orders to withhold from the earnings of either or both parents.
Authorization for the employer to deduct a one-dcllar fee also is continued
under Section 723.24. Under prior law, withheld earnings were required to
be paid to a court officer or county officer specified by the court; this
authority is contimued in the amended section and expanded to permit the
court to order the employer to pay the withheld earnings directly to the
person having custody of the child or to such other person as the court

specifies in the order.
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CODE OF CIVIL PROCEDUEE

§ 688 (technical amendment)

Sec. 2, Section 688 of the Code of Civil Procedure is amended to
read:

688. Except as provided in Chapter 2.5 (commencing with Section

723.10):

igl All goods, chattels, moneys or other propesrty, both real and
personal, or any interest therein, of the judgment debtor, not exempt
by law, exeepi-as-previded-for-in-Seetion-90~6y and all property and
rightes of property seized and held under sttachment in the action, are
liegble to execution.

Lgl Sheres and interests in any corporation or company, and debts
and credits, and all other property, both real and personal, or any
interest in either real or personal property, and all other property
not capeble of manual delivery, may be lavied upon or released fram
levy in like manner as like property may be attached or released from
attachment, except that a copy of the complaint in the action fram which
the writ issued need not accampany the writ; provided, that pno cause of
action nor judgment as such, nor license issued by this state to engage
in any buginess, profession, or activity shall be subject to levy or
sale on execution. Geoid-dusi-musi-be-weturned-by-the-pffieer-ap-ge
rueh-EoRey~eotleebed-at-ite-curreni-vAluay-withousi-aposing-tho-same
$e-saley

Lgl.Until a levy, the property is not affected by the execution;
but no levy shall bind any property for a longer period than one year
fram the date of the issuance of the execution, except a levy on the

interests or claims of heirs, devisees, or legatees in or to assets of
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deceased persons remaining in the hands of executors or administrators,
thereof prior to distribution and payment. However, an aliss execontion
may be issued on said judgment and levied on any property not exempt

from execution.
Y
Comment. Section 658 is amended to make clear that, although earnings
of an employee-debtor are "not exempt by law” from all collection procedures,
they are exempt from levy of execution and are subject to levy only under
the Employees' Earnings Protection Law. See subdivision {b) of Section
690.5-1/2. See generally Chapter 2.5 {cammencing with Section 723.10). The

phrase "except as provided for in Section 690.6" is deleted as unnecessary.

The sentence relating to gold dust is deleted as cobsolete.



§ 630.5-1/2 (added). Farnings for personal services of employees

Sec. 3. BSection 690.5-1/2 is added to the Code of Civil Pro-
cedure, to read:

690.5-1/2. {a) As used in this section, "earnings" means
compensation paid or payable by an employer to an employee for per-
sopal services performed by such employee whether denominated as
wages, salary, commission, bonus, or otherwise.

(b} All earnings of the debtor which are due or owing to him
are exempt from levy of attachment and execution without filing a
claim for exemption as provided in Section 690.50 and are subject to
levy only in the manner and to the extent provided in Chapter 2.5
{ commencing with Section 723.10).

(c} All earnings of the debtor which have been paid to him and
are in his possession in a form identified by the levying officer as
earnings are exempt from levy of attachment without filing & claim
for exemption as provided in Section 6390.50.

(d) All earnings of the debtor which have been paid to him and
are retained in the form in which paid or as cash but which are not
identified by the levying officer as earnings are exempt from levy of
attachment.

(e) Earnings of the debtor which have been paid to him and are
retained in the form in which paid or as cash are subject to levy of
execution only in an amount not to exceed the maximum amount of the
earnings of the debtor for his pay period immediately preceding the
levy that could be withheld by his employer under Section 723.50 less
any amounts withheld from such earnings by the debtor's employer pur-
suant to any earnings withholding order.
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(£) Such additional portion of the earnings described in sub-
division (e) which a debtor proves is essential for the support of
himself or his family is exempt from levy of execution.

(g) A levying officer is not liable for any injury resulting
from any identification or misidentification of assets made pursuant
to this section, whether or not such identification or misidentifica-
tion be negligent, unless he is guilty of actusl fraud, corruption, or

actual malice.

Comment. Section 690.5-1/2 is added to make clear the relationship
between new Chapter 2.5 { commencing with Section 723.10) and the existing
attachment and execution procedures and to satisfy the restrictions upon
the attachment of and executlion upon sarnings imposed by recent judicial

decisions and federal legislation. See, e.g., Snladach v. Famliy Finance

Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Cal.3d 903, 46k P.2d

122, 83 Cal. Rptr. 666 (1970); Consumer Credit Protection Act of 1968

(§§ 301-307), 15 U.5.C. §§ 1671-1677. See also Recommendation Relating to

Attachment, Garnishment, Exemptions From Execution: Employees' Earnings

Protection Iaw (1971).

Section 690.5-1/2 states the exemptions from prejudgment levy of
attachment for all earnings of an employee, both paid and payable. This
section is also the source of exemption from postjudgment levy of execution
for paid earnings of an employee. The exemptions for unpaid earnings, 1.e.,
earnings "due and owing," are provided in Chapter 2.5 {commencing with Sec-
tion 723.10).

Subdivision (a). Subdivision (a) is baged on the defintion of "earn-

ings" stated in Section 723.11, and Section 690.5-1/2 is applicable therefore
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only to persons {"employees") protected under the Employees' Earnings Pro-
tection Iaw. Compare Section 690.6. See also Comment to Section 723.11.
However, the definition of earnings used here includes earnings both “paid
and payable"; Section 723.1l1 refers only to earnings payable by an employer.
Earnings with are “"payable"” are those which are referred to as "due and owing"
under thie section. "Paid" earnings are covered here by reference tc earn-
ings which have been paid to the deblor--whether or not they are stlll in a
form identifiable as "earnings.” It should be ncted that certain analogous
types of periodic payments--for example, retirement payments, welfare assist-
ance, and unemployment benefits--are not covered here butby other provisions
of the 690 series. See, e.g., Sections 690.175 (unemployment compensation},
690.18 (payments pursuant to a pension or retirement program), 690.19 (public
assistance).

Subdivision (b). Former subdivision (a) of Section 690.6 provided an

antomatic, total exemption from prejudgment levy of attachment of all earn-
ings "due and owing" to any debior; this aspect of the former law is carried
forward without change in subdivision {b) of Section 690.6 and subdivision (b)
of this section. Compare Cal. Stats. 1970, Ch. 1523, § 19.

Subdivision (b) of Section 690.5-1/2 also makes clear that the levy of
execution may no longer be used to garnish the wages of an employee while
they are still in the hands of his employer. A judgment creditor now may
only reach this asset of a debtor pursuant to Chapter 2.5 (commencing with
Section 723.10).

Subdivision {¢). Subdivision {c) exempts from attachment all earnings

of the debtor which “are in his possession in a form identifisble by the
levying officer as earnings." It would be inconsistent with the rationale

of Sniadach and McCallop to exempt earnings payable by an employer but to




Code Civ. Proc. § 690.5-1/2
make these same earnings subject to attachment as soon as they pass into the
hands of the employee-debtor. (The term "debtor" is used here to include &
defendant or cross-defendant sublect to attachment. See Section 690(e).)
Accordingly, to avoid such an anomaly, subdivision (c) provides the same
total exemption from attachment for all paid earnings still in a form identi-
fied ms earnings. Imcluded in the lstter category would, for example, be an
uncashed paycheck. The identification is done by the levying officer--sheriff,
constable, or marshal. Where the levying officer mistakenly attaches earn-
ings, the debtor may still claim an exemption under subdivieion (d). Under
subdivision {c), however, the exemption is automatic; no claim pursuant to
Section 690.50 is required.

Subdivision (d4). Subdivision (d) covers earnings paid but not in a form

identifiable as earnings or, at least, not in fact so identified by the levy-
ing officer. Subdivision (d) is intended to cover the relatively rare case
where the officer cannot or dces not properly identify earnings as earnings.
This can happen, for example, where cash in the possession of the debtor is
attached. Circumstances may clearly indicate that the money 1s "earnings"--
for example, cash in a pay envelope attached shortly after the debtor leaves
his place of employment upon a payday. Nevertheless, in other circumstences,
subdivision {d) affords the debtor an opportunity at least to claim an exemp-
tion pursuant to Section 690.50 by showing that "earnings" have been attached.
Subdivision {d) doés not, however, protect earnings after they have been con-
verted inte ancther form. Protection of assets in these other forms must be
sought under other exemption provisions. See, e.g., Clvil Code Section 1240
{homestead); Code of Civil Procedure Sections 690.1 {houseliold furnishings
and appliances), 690.2 (motor vehicles), 690.7 (money deposited in bank,

credit union, or savings and loan assoclation).
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Subdivision (e). As noted above, subdivision (b) makes clear that the

levy of executlion may no longer be used to garnish the wages of an employee
while they are still in the hands of his employer. A judgment creditor now
may only reach this asset under Chapter 2.5. However, Chapter 2.5 deals
primarily with unpaid earnings, i.e., earnings which are "due and owing."
For a very limited exception to this rule with regard to tipe, see Section
723.106 and Comment thereto. Earnings, once paid, are subject to levy of
execution. Subdivision (e), therefore, provides an exemption for paid earn-
ings comparable to the exemptions provided for unpaid earnings by Sections
T23.50 and 723.51. It should be emphasized, however, that, as noted above,
this subdivision does not protect earnings after they have been converted
into another form. Compare Section 690.7-1/2 (money deposited in bank,
credit union, or savings and loan association}. The exemption provided under
subdivieion (e) must be claimed by the debtor and the amount of such exemp-
tion is based upon the teotal amount of the nonexempt earnings of the debtor
from his laet paycheck--not upon the amount of earnings in his possession at
the time of levy.

Subdivision (f). Subdivision (f) provides an exemption for amounts

essential for support comparable to that provided by subdivision {d) of Sec-
tion 690.6 and Secticn 723.51. See (omments to Sections 690,6 and 723.51-

Subdivision (g). Subdivision (g) provides an immnity from liability

comparable to that provided by CGovernment Code Section 822.2 (misrepresenta-

tion by public employee).



§ 690.6 (amended). FEarnings for personal services of persons other than
employees

Sec. 4. Secticn 630.6 of the Code of Civil Procedure is amended

to read:

690.6. (a) As used in this section, "earnings" do not include

compensation payable by an erployer to an emplcyce for personal services’

performed by such smploye=z, whethsr dencminated as wages, salary, commis-

sion, bonus, or otherwiss.

€ad {b) All the earnings of the debtor due or owing for his
personal services shall be exempt from levy of attachment without
filing a claim for exemption as provided in Section 690.50.

{9 (c)} One-balf,or such greater portion as is allowed by statute
of the United States, of the earnings of the debtor due or owing for
his personal services rendered at any time within 30 days next pre-
ceding the levy of execution shall be exempt from execution without
£iling a claim for exemption as provided in Section 690.50.

fed (d) Such additional portion of his earnings which a debtor

proves is essential for the support of himself or his family shall be

exempt from levy of execution. Azl-ef-such-earningsy-if-necessary-fer

she-yee-ef-the-debiorig-family-residing-in-shic-state-and-gupported-in
whele-or-iR-part-by-the-debiory~uniess-the-debsa-aves
£1)--Ineurred-by-ihe-debiory-his-wifey-ow~his-family-for-the- com-
moR-Hecescaries-of-1ifes
{3)--Ineurved-for-personai-aerviees-rendered - by-any-cuplayee-or
former-employee-of-she-debiory
€44 (e) The court shall determine the priority and division of
payment among all of the cfeditors of a debtor who have levied an execu-

tion upon nonexempt earnings upon such basis ag is just and equitable.
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fed (f) Any creditor, upon motion, shall be entitled to a hear-
ing in the court in vhich the action is pending or from which the writ
issued for the purpose of determining the priority and division of pay~
ment among all the creditors of the debtor who have levied an execution

upon nonexempt earnings pursvant to this section.

Comment. Section 690.6 is amended to 1imit its application to those
perscns and earnings not protected under the Employees' Earnings Protection
law--Chapter 2.5 {commencing with Sectlon 723.10)(applicable only to
"employees"). BSee, e.g., Sections 723.11, 723.106. Section 690.6 accord-
ingly applies to persons who can be categorized generally as independent
contractors. As to these persons, Section 690.6 continues prior law with
one exception. Subdivision (4} has been revised in conformity with Section
723.51 to provide an exemption for those earnings which the debtor proves
are essential for support. The standard provided is stricter than the
standard under former law; however, the former exceptions to the exemption
have been eliminated. See Comment to Section 723.51. See also Recommenda-

tion Relating to Attachment, Garnishment, Exemptions From Bxecutlon:

Employees' Earnings Protection Iaw (1971).
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§ 690.7 {repealed)

Sec. 5, Section 690.7 of the Code of Civil Procedure is

repealed.

690+Fv~~fad-~Fo-the-mauisum-agaregate-valae-of-one-thousand
deliars- {jy000);-any- eombination~-of-the- follewings -~savings-depesiie
iny-ghares-or-osher-5eeouRte-i8y -o¥-chares-ef-stoek-afy~any-state-o¥
federnl-pavings-and-loap-asseeiation;-toavinga-depositati-ghaldl-in-
edude-"investuent-eertificates’ -and-Ywithdrawable- gchavee' -as-defired
in-Seeiion-5061-and-5067-0f-the-Finaneinl -Codes -reapeetively

{b)--Suek-exemption-set-forth-in-subdivision-{aJ-chali-be-a-saxi-
muz-ef - one-thousand-deoilars-{$1;000) - per-percony ~whether-the-characier

of-the-property-be-deparate-or- commani sy

Comment. Section €90.7 is superseded by new Sections 690.7 and 690.7-1/2.
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§ A90.7 (added). Deposit sccount; exemption from attachment

Sec. 6. Section 690.7 is adﬁed to the Code of Civil Procedure,
to read:

690.7. (a) As used in this section, "debtor" includes an indi-
vidual, corporation, partnership, and unincorporated asscociation. Tor
the purposes of this section, e husband and wife shall be trested as
one individual.

(b) As used in this section, "deposit account" means:

(1) A deposit or sccount in any "bank" described in Section 102
of the Financial Code.

(2) A savings deposit in, share or other account in, or share of
stock of any state or federal savings and loan association. As used
in this parsgraph, "savings deposit" includes "investment certificate"
and "withdrawable share" as defined in Sections 5061 and S067 of the
Financlal Cede.

(3) A share or certificate for funds received of the member of a
credit union and all the accumulation on such share or certificate.

(¢) A deposit account owned by a debtor is exempt from attachment

-

10 the extent of the lesser of:

(1) Fifteen hundred dollars ($1,500).
(2) The amount by which fifteen hundred dollars ($1,500) exceeds

the amounts in all other deposit accounts owned by the debtor on the

date of levy.

(4) A deposit account owned by & debtor is exempt from attachment
in the amount essentisl for the support of the debitor or his family or
essentlial for the maintenance and continuance of his business.

(e) Any debtor claiming an exemption under this section must list
in his claim for exemption under Section 690.50 all deposit accounts
standing in his name whether alone or with others and all amounts held

in such accounts on the date of the levy.
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(f) For the purposes of this sectlon, it ghnll be presumed that
all amounts in all deposit accounts standing in the name of the debtor
either alone or wilth others are owned by the debtor. The presumpiion
established by this subdivision is a presumption affecting the burden
of proof.

{g)} The exemptions provided by this section are not applicable
where the attachment is scugnt to enforce a court order for the support
of any person or to collect a state tax liability as that term is
defined in paragraph (2) of subdivieion (a) of Section 723.31.

(h) DNothing in this section affects the rights of a banker under
Section 3054 of the Civil Code.

Caveat. There is no procedure under California law permitting the
debtor to obtain a hearing prior to a prejudguent levy of attachment.
Recent decisions of both the United States Supreme Court and the Cali-
fornia Supreme Court raise a serious question whether the absence of
such & procedure causes such a levy to be unconstitutiopmal. E.g.,

Sniadach v. Family Finanec Corp., 395 U.S. 337 (1969); lcCallop v.

Carberry, 1 Cal.3d 903, 46k ».24 122, 83 Cal. Rptr. 666 (1970); Blair
v. Pitchess, Cal.z2a , P.2d , Cal. Fptr. (1971).
The California Supreme Court presently has under submission a case in
which the procedure for prejudgment attachment of a bank account has

been challenged on constitutional grounds. See Blair v. Pitchess, supra

n.16. If the court holds that such procedurs is not constitutional, it
will be necessary to make appropriate_revisions in the law. This recom-
mendation does not attempt to do that. This recommendation does provide
limitations on the amounts which may be attached in circumstances where

attachment is constitutionally vermitied.
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Comment. Section 690.7 provides exemptions from attachment of various
types of savings and commercial accounts. For similar, but more limited,
exemptions of such accounts from execution, see Section 690.7-1/2.

Accounts protected. The accounts protected under Sections 690.7 and

690.7-1/2 include savings and loan association accounts, credit union accounts,
and bank accounts-~whether savings or checking accounts. See subdivision (b)
{defining "deposit account"). Under prior law, the amount exempt depended
on the type and holder of the account: Checking accounts apd bank accounts
generally were not protected; $1,000 in a savings and loan assoclation
account and $1,50C in a credilt union account was exempt. See former Section
690.7 and former Financial Code Section 15406. These exemptions were cumu-
lative so that a single debtor could exempt a total of $2,500 by proper
allocation of his money. Sections 690.7 and 690.7-1/2, on the other hand,
provide a single aggregate exemption applicable to all types of accounts,
including bank savings and checking accounts.

The failure of prlor law to provide any exemption for personal checking
accounts~-the usual depository for current earnings--violated the spirit if
not the letter of both recent federal legislation and judicisl decisions.

See 15 U.8.C. §§ 1671-1677; Sniadach v. Family Finance Corp., 395 U.S. 337

(1969); McCallop v. Carberry, 1 Cal.3d 903, 464 P.2a 122, 83 Cal. Rptr. 666

(1970); Blair v. Pitchess, Cal.3d , P.24 s Cal. Rptr.

{1971). See also Recommendation Relating to Attachment, Garnishment, Exemp-

tions From Execution: Employees' Farnings Protection Iaw (1971), reprinted
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'

in 10 Cal. L. Revision Camm'n Reports _ (1971). It should be noted, how-
ever, that the exemptions provided by Sections 690.7 and 690.7-1/2 are ex-
clusive, They are in no way dependent upon & showing by the debtor that the .
amount claimed as exempt represents his earnings. Nor may the debtor claim a
greater amount as exempt by showing fhat emounts deposited were derived from
his =arnings.

Persong protected. A business &s well as &n individusl may take advantage

of the exemptions from attachment provided by Section 690.7. See Section
6$90.7(a). A business is not provided an analogous exemption from execution
under Section 690.7~1/2. See Section 690.7-1/2(a).

A husband and wife are treated as one person for the purposes of Sec-
tions 690.7 and 690.7-1/2. See subdivision (a). Accordingly, they are en-
titled to only one exemption and accounts standing in the name of either or
both of them must be listed in the claim of exemption even though only one
of them is sued or is the judgment debtor.

Although subdivision {a) gives "debtor" a special meaning for the pur-
poses of Sections 690.7 and 690.7-1/2, it is clear that there is no adjudi-
cated debt in the cass of attachment. The general definition of "debtor"
contained in Section 690{c){debtor included defendant and judgment debtor}
is fully appliceble to both sections.

Exemption must be claimed. The exemptions provided by Sections 690.7

and 690.7-1/2 must be claimed pursuant to Section £50.50. See Section 690{a).
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This requirement makes it possible to limit the amount to be exempted by
taking into consideration all other accounts owned by the debior. Never-
theless, in the ordinary case, it is anticipated that the release of funds
pursuant to the exemption provided by Section 690.7 or 690.7-1/2 will be
expeditiously accomplishad. Where only the basic exemption is claimed, it
will be easy to compute the exempt amount and there should be 1little occasion
for the filing of counteraffidavits by a creditor; the attaching officer will
be able to make the necessary distributions on the basis of the debtor'’s
affidavit alone.

Basic exemption. As much as $1,500 in the debtor's account is exempted

from attachment by Section 690.7(c). A similar $500 exemption from execution
is provided by Section £90.7-1/2(c}. This basic exemption is en ageregate one,
however. Hence, a debtor maey claim s exempt from attachment only that per-
tion of an account levied upon which, when added to all other amounts held

by the debtor in other accounts on the date of the levy, equals $1,500. The
exemptlion must be claimed and the burden of proof is on the debtor teo show
that he is in fact entitled to sxempt the smount claimed. See subdivision
(f). BSee also Section 690.50.

In claiming the exemption, the debtor must list in his claim for exemp-
tion the amount he holds in all other accounts on the date of the levy even
though the other accounts are not levied on. See subdivision (e}. In com-
puting the amount of the debtor's exemption, any sccount standing in the debtor's
name, including all joint accounts, are presumed to be the debtor's. This
presumption is one affecting the burden of proof. See subdivision (f). See

also Evidence Code Sections 605, 606. Some or all of such accounts may in
—

e

fact not be subject to attachment or execution to satisfy”the&dehtxg#4;<ﬁﬂigafion
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vecause of the :mture of the account or the character of the funds in the

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2a 116 {(1954);

Spear v. Farwell, 5 Cal. App.2d 113, 42 p.2d 391 (1935). Sections 690.7

and 690.7-1/2 do not affect thie immunity; a nondebtor may make his third-
rarty claim pursuant to Section 690.

Additional exemption for support or continuation of business. The debtor

is given two edditional exemptions fram attachment that permit him to protect
an amount in excess of the basic $1,500 exemption if he is able to show such
smount is essentisl for the support of himself or his family (compare Section
723.51) or essentiasl for the maintenance and continuation of his business.
See gubdivision {d). The latter protection should be particularly helpful to
the smell business man in avoiding the tremendous impact of an attachment of
the operating funds of his business. ITi should be noted, however, that it
applies only ageinst & levy of ettachment end is limited to smounts essential
for the needs of the business.

Exclusion of attachments to enforce orders for support and to collect

state tax lisbilities. Subdivision (g) eliminates the exemptions otherwise

provided by this section where the attachment is sought to enforce a court
order for support or to collect a state tax lisbility. This special considera-
tion for such creditors is consistent with the special treatment accorded

them under the Employees' Earnings Protection Iaw (Chapter 2.5 of this title)
as well as under Title ITI of the federal Consumer Credit Protection Act. See

15 U.s.C. § 1673(b){(1), (3).

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2

are limitations on garnishment procedures only; they do not in any way affect
the exercise of rights pursuant to Civil Code Section 3054 (banker's lien}.

See subdivision (h).
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§ 690.7-1/2 (added). Deposit account; exemption from execution

Sec. 7. BSectlon 690.?-1/2 is sadded to the Code of Civil Pro-
cedure, to read:

690.7-1/2. (a) As used in this section, "debtor" means an
individual and does not include a corporation, partnership, or
unincorporated association. For the purposes of this section, a
husband and wife shall be treated as cone individual.

(b) As used in this section, "deposit account" meens:

(1) A deposit or account in any "bank" described in Section
102 of the Financial Code.

{2) A savings deposit In, share or other account in, or share
of stock of any state or federal savings and loan association. As
used in this paragraph, "savings deposit” includes "investment cer-
tificate" and “"withdrawable share" as defined in Sections 5061 and
5067 of the Financial Code.

(3) A share or certificate for funds received of the member of

a credit unicn and all the accumulation on such share or certificate.

(c) A deposit account owned by & debtor is exempt from execution
to the extent of the lesser of:

(1) Five hundred dollars ($500).

(2) The amount by which five hundred dollars {$500) exceeds the
amounts in all other deposit accounts owned by the debtor on the date
of levy.

(d) A deposit account owned by a debtor is exempt from execution
in the amount essential for the support of the debtor or his family.

(e) Any debtor claiming an exemption under this section must
list ir his claim for exemption under Section 6G0.50 all deposit
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accounts estanding 1n his nsme whether alone or with others and all
amounts held in such accounts on the date of the levy.

(£} For the purposes of this section, it shall be presumed
that a1l amounts in all deposit accounts standing in the name of
the debtor either alone or with others are owned by the debtor.

The presumption established by this subdivision is a presumption
affecting the burden of proof.

(g) The exemptions provided by this section are not applicable
where the execution is sought to enforece a court order for the sup-
port of any person or to collect a state tax liability as that term
is defined in paragraph (2) of subdivision (a) of Sectlon 723.31.

(h} Nothing in this section affects the rights of a banker

under Section 3054 of the Civil Code.

Comment. Section 690.7-1/2 is added to provide protection from execu-
tion similar to that provided by Section 690.7 from attachment. See Section
690.7 and Comment thereto. However, the exemptions provided by Section
690.7-1/2 are available only to individuals, and no exemption is provided
for smounts necessary to maintain or continue the cperation of a business.
Compare subdivisions (a) and (d) of Section 69C.7 with subdivisions (a) and

(d)} of this section.

-hg-



B

S

§ 690.18 (smended). Exemptiomns; public and private pension,

retirement, dieablility or death benefits; wvacation credits

Sec. 8. Section 690.18 of the Code of Civil Pro-

cedure is amended to read:

R 690.18.
((a} All money received by any person, a resident of the state, as a pen-

gioh, or as an annuity or retirement or disability or death or other benefit,
or a3 a return of contributions and interest thereon, from the Vnited States
government, or from the siate, or any counly, ecity, or city and counly. or
other political subdivision of the state, or any public trust. or public cor-
poration, or from the governing body of any of them, or {rom any public
board or hoards, or from any vetirement, disability, or annuily systen es-
tablished by any of them pursuant to statute, whether the same shall be in
the actual possession of such pensioner or beneficiary, or deposited by kim.

{b) Al money held, controlied, or in process of distribution by the state,
or a city, city and county, county, or other political subdivision of the
state, or any public trust or public corporation, or the governing body of
any of them. or by any public board or boards, derived from the ¢ontribu-
tions by the state or such eity, county, city and county, or other political
subdivision, or such publie trust, public corporation, governing hody, or
public board or boards, or by any officer or emploves thereof, for retire-
ment or pension purposes or the payment of disability, death, or other
benefits, or the payment of benefitz payable to, or the reimbursement of
benefita paid to, employees thereof under the provisions of the Unemgploy-
ment Insurance Code, and all rights and benefits acerued or aceruing to
any person under any system established pursuant o statute by the gtate,
city, city and county, county, or other political subdivision of the state, or
any public trust op public corporation for retirement, annuity, or pension
purcoses or payment of disability or death benefits, and all vacation eredits
accumulated by a state employee pursuant to the provisiona of Section 18050
of the Government Code, or any other public employee pursuant to any law
for the accumulation of vacation credits applicable 1o such employee. Such
moneys, benefits, and credits shall be exempt without filing a claim of
exemption as provided in Section 690.50.

{c) All money held, controlled, or in process of diatribution by any pri-
vate retirement plan, including, but not limited to, union retirement plans,
or any profit-sharing plan designed and used for retirement purposes, or
the payment of benefits as an annuity, pension, retirement sliowance, dis-
ability payment or death benefit from such retirement or profit-sharing
plans, snd all contributions and interest thereon returned to any member
of any such retirement or profit-sharing plan, are exempt from executiong,
attachment or garmshment in any bankrur-tm. proccedmg -'Eh-n—wu-h-d-m—-
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{d) Al)l periodic payments payable by a pension or retirement

plan that are not otherwige exempt by law are exempt from levy of

execution in the amount that is exempted by Sectlon 723.50 without

filing a claim for exemption as provided in Section 690.50.

(e} Nothing in this section limits the applicebility of any

exemption otherwise provided by statute.

Comment. Subdivision {c) of Section 690.18 formerly excluded Keogh Act
plans from the exemption provided by thie section. Such exclusion conflicted
with the exemption provided such plans under Sections 28002 and 28005 of the
Corporations Code. The conflict has been resclved by deletion of the refer-
ence to Keogh Act plans from Section 690.18.

Subdivision (d) has been added to Section 690.18 to satisfy the federal
restrictions on garnishment of "periodic payments pursuvant to a pension or
retirement program" provided by Title III of the Consumer Credit Protection
Act of 1968. See 15 U.8.C. §§ 1672, 1673.

Subdivision (e) has been added to make clear that this section is not
the exclusive source of exemptions for retirement funds. See, e.g., Corp.
Code § 28005; Fduc. Code § 13808 (State Teachers' Retirement System); Govt.
Code $% 21201 (State Employees! Retirement Law) and 31452 (County Employees®

Retirement Law of 1937).

Note: The Commission is actively engaged in a general review of the
California statutes relating to the entire fleld of attachment, garnishment,

and execution with a view to recommending the enactment of a comprehensive
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revision of this body of law at a future session of the lLegislature. The
revisions made in Section 690.18 are designed to cure obwious defects in the
law and to enable the State of California to secure federsl approval of the

Employees' Earnings Frotection Law. See Recompendation Relating to Attach-

ment, Garnishment, Exemptions From Execution: Employees' Earnings Protection

Law (1971). The Commission plans to reconsider this section in connection

with the general review mentioned abhove.




§ 690.50 . (amended)

Sec. 8, Section 690.50 of the Code of Civil Procedure is

arended to read:

<

690.50.

f(a} It the property mentioned in Secrions 690.1 to 680.20, inclusive, shall be levied
upon under writ of attachment ¢r execution, the defendant or judgment debtor
(herein referred to as “the debtor™}, in order to avall himsell of hix exemption rights
a8 0 such property, shall within 10 days from the date sach properiy was levied upun
deliver to the levying offlcer an affidavit of himsei? or his agent, together with &
copy thereof, alleging that the property levied upon, identifying it, is exempt, xpecify-
{ng the section or sections of this code on which he reler for his cluim to exemption,
and all facts pocessary to sepport his clatm, and aise stating therein his address
within this state for the purposc of permitiing service by mail upon him of the
counteraffidavit and any notice of the molion herein provided

{b} Forthwith apon receiving the affidavit of exemption, the levying officer shall-
perve upon the shainiiff or the person in whose favor the writ runs (herein refor-
rod 1o 48 “the crediter™), elther persenally or by mail 2 copy of the affidavit of
exemption, togetber with & writing, stgned by the levying officer, stating that the-
claim to exemiption han been received and that the officer will relense the property
suiess he recelves from the creditor a counteraffidevit within five days after service
af soch writing.

ie) 1f the ereditor depires to eontest the glaim to exemption, he shau withis such
period of five daye, fil with the levylag offlcer a connteraftidavit alleging that the
property b onot exempt within the meaniag of the section or sectiony of this code
rolied upon, or il the claim te exemption be based on Sections 6.2, 6003, 860.4,
GOGA e ghng that the value of the property clalmed to be exempt iz in excess of the
valw: stated in the applicadle pection or sectlons, together with proof 01! service of 3
copy of auch counteraffidavit upon the delbor.

{y If o guch pounteraffidavit, with such proof of service, is Bo filed with the
levying officor within the time allowed, the officer ghall forthwith relvase the
PLOPETLY. : o

{e)} 72 such counteraffidavit, with surh proof of service, Is s¢ flled, either the
creditor or the debior shrll be entitled to & herring in the court in which the action
is pending or from which the writ issucd for the purpose of determining the claim
te exeraption, the priority or division of peyment betwesn one or more ereditors from
Mebexempt earnings uader the provicians of Sectlon 690.6 or the valpe of the prop-
ety ¢latmed to be exempt. Such hearing shall be granted by the court upon motion
ol either party imade within five days after the counteraMldavit i fHled with the
levying officer, wnd such hearing must be had within 15 daye from the date of the
making of such motion unless contlnued by the court for good cunse. The party
making the motion for Learing shall give not lews than five days’ notice in writing
of wuch hearing to rhe Jevying officer aad to the other party, axd specily thercin
that the bearing is for the purpose of determiging the claim to exemption. The no-
tiee may be of wotion or of bearing and upon the MAling of the notlce with the clerk
uof court, the motion is deemed made, .

(#) If neither party makes such motion within the time alloweq, or if the levylog
ofticer ghall not bave been served with a copy of the notice of hearlng within 10 days
after the filing of the munlerafﬂdav!t, the levying officer ahall forthwith releaae
the property to the deltor

(g) At any time while the proctedings are pecding, upon motlon of élther party or
upon its own motion, the court may (1) order the gale of any perishable property held.
by such officer and direet disposition of the procceds of such sale, and (2) make such
other orders ns may be proper uader the particulsr clrcomstaoces of the cgse. Any
orders 30 made may be modified sr vacated by the court or judge granting the same,
or by the court in which the proceedings are penling, at any tizee during the pen-
dency of the procvedings, upon such werms as mey be just.

{h) The levying officer in all cases shall vetain physical possession of the property
levied apen if it is copable of physical possession, or In the case of property not
capable of physical possesaion, the levy shall rematn in full force and effect, pending
the finel determalnation of the claim to exemptlon However, ne sgle under execn-
tion shall ™ bhad prior te such final deterzination unless an order of the court
hearing the clalm for exemption shall so provide.
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(I} At such bearing, the party claiming the exemption shall have the burden of
proof, The affidavita apd counteraffidarits shall be filed by the levying officer
with the sourt and shall constitute the pleadings, subject to the power of the court
to permit an amendment in the interests of justice. The affidavit of exemption
shatl be deemed controverted by the counteraffidavit and both shall be received In
evidence, Nothing herelu shall bo construed to deprive anyone of the right to a
Jury trial in any case where, by the Constitution, such right is given, but a jury
telal may he walved !n any such ecase in like manner as in the trial of an action.
No findings aball be required in a proceeding under this section. When the hearing
is bofore the couart sitiing witkout a jury, acd no evidence other than the affidavit
anil counteratffidavit la offered, the court, if satinfied that autficlent facts are shown
therehy, may muke e determination thercon., Otherwise, it ahgll order the hearing
sontinued for the production of other evidence, oral or documentary, or the filtng of
olher atfidavits and counteraffidavits. At the conclusion of the hearing, the court
shall give jadgment determining wbether the claim to cxemption shall be allowed
or pot, lu whole or in part, and may gue Judgmment determining the priority or divi-
slon of payment between one oF more creditors from nonexempt earnings nnder the
provigions of Section 600.6, which judpment sball be determinative as to the right of
the creditor to have the property taken and held by the offieer or to aubject the

- property to payment or other satisfactton of his jndgtnent. In such judgment the
eourt shall make afl proper ovders for the disposition of such property or the pro-
coeds thereof.

) A copy of any judgment entemd in the trin) court shall be forthwith trasamit-
ted by the clerk to the levying officer In onder to permit such ofticer {o either release
the property attached or to continue to hold It to seil it, in sccordance with the
provisions of the writ previously delivered tc him. BSuch officer, unless an appeat
from the jndgment s waived, or the judgment has otherwise become finel, shall
cobtigng to hold such property under attachment or execution, continuing the sale
of any property held under sxecution unt.ll such hndgment hwomes final. However,
if a claim o exemaption woder Section,800.6.1s ajlowed by ndgment, the debtor
lhallheenuﬂedmnmlemottheearm:nexemd attheexpluﬂouofthree
days, unless otherwise ordered by the court, or unless the levying officer shall have
been served with a copy of & notice of appeal from the judgment.

(k) When. acy documents required hereander are served by mail, the provisions
of this code relating to service by mafl shall be applicable thereto.

() Whanever the time allowed for an act to be done hereunder is extended by the
court, writen aotice thereof shall be given promptly to the opposing party, unless
such notiea be watved, and to the levylag officer.

(m) An sppeat Her from sny jJudgment under this seetion. Such appeal to be
taken in the manner provided for appeals in the court Lu which the proceeding is had.

Comment. Section 690.50 is revised to include appropriate

references to Sections 690.5-1/2, 690.7, 690.7-1/2, and 690.18.
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§ 710 (amended)

See., 10 . Section TI0 of ths Ccde of Civil Procedure is amended
to read:
F# ?10.8

(a) Whenever a judpriant for the payment of money is rendered by any
court of this state against & Jdefendant to whom money i3 owing and un-

- paid by thia state or by any county, city and county, city or municipality.
quani-raunicipality, distriet or puiblic cerporation, the judgment creditor
may lile 2 duly authenticated zbstrect or transeript of such judgment to-
gether with an affidavii steting the exact amount then due, owing and
unpaid thereon and that he desires to aveil himszlf of the provisions of
thia gection in the manner &a follows:

1. ¥f soch money~waper—sx-salasy s owing and unpaid by thia state
to such judgment debtor, said judgment crcditor shall file said abstract
or transcript and affidavit with the stote departsient, board, office or com-
mission owing such money ¥asss-er-colery to said judgment debtor prior
to the time auch state department, board, office or commission presents the

- ciaim of anuch judgment debtor therefor to the State Controller -opedodire
/ Stete-Bersonnel-Reatd, Said ctate departnrent, boord, olfice or commission
- in presenting such claim of cueh judgmeni deblor to said State Controller
: shall note thersunder the fact that the fiing of such abstract or transeript
and affidavit and state the amount unpaid on said judgment as shown by

aaid affidavit and akall alzn note any smounis zdvanced to the judgment

debior by, or which the indgment debier owsas to, ‘the State of California

by reason of advances for expomses or for any uther purpose. Thereupon

the State Controller, to dischrrze such clzim of such judgment debtor,

- shall pay into the court which issued such abstrzet or transeript by his war-

rant or check payable to said ecuri the whole or such porlion of the amount

due such judpment debtor on such claim, £fisr gdeducting from such claim

an amount sufficient to reimbnrse the state depariment, hoard, officer or
commisaion for any amounts adv~nced fo seid jvdgraent debtor or by him
owed to the State of California, ani-eftar-Jedasting-thesairers-an-amount-
eqmo-mmﬁ-ﬁ?—swuﬂmﬁv%ww Howed=—bs-otatuto—ol-the-
_mmrﬁf-%‘m-eﬂprm:}}*w“@%u 2emcni-dekter-for-his-persenal
pemvicep-te—the-giato—ender sdrb-anr-dineswiihin - t-Soys-pent-rasceding
he-filing-efsuch-aboivact-ongpazrarint, an will sstisfy in full or to the great-
est extent the amount unpuid on said judgmeat and the balance thereef,
if any, to the judgwment dchior,

2. If wuch money—wegorsr—sndery i3 owiny and enpaid to sech judg-
ment debtor by aay county, city acd county, city or municipality, gquasi-
murnicipality, district or public cerporation, szid judgment creditor shall
flle gaid abstract or trapreript and affidavit with the scditor of such county,
c.ty and county, city or municipality, guasi-municipality, district.or public
corporation (and in caze there be no suditor then with the official whose
duty eorresponds to that of zuditer). Therewpon caid auditor (or other
official) to discharge svoh claim of eueh jirdomant Shtor chel) pay into the
eourt which isseed svch abstrast «r tronesrint by his warrent or check
payable to said court the whel» o such porilon «f the ~mount due on such
elaim of such judpmisat debtor, deor-coesmsnsi-egnad-tr-orsdiif-or—suek-

)
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isfy in full or to the greateat etent the amount unpaid on said judﬁment
and the balance thereof, if any, to the judgment debtor.

{b} The judgti:ent creditor upon filing such gbstract or transeript and
affidavit shall pay a fee of two dollars and fifty cents {$2.50) to the person
or agency with whom the =zame is filed,

(e} Whenever 4 court receives any money hereunder, it shall pay as much
therecf aa is not exempt from execution under this code to the judgment
ereditor and the balance thereof, if any, to the judgment debtor., The pro-
cedare for determining the claim of exemption shall be governed by the
procedure set forth in 690:26-0f4hin-veae- Sechlon 690.50.

{d) In the event the moneys owing to a judgment debior by any govern-
mental agency mentioned in this section are owing by reason of an award
made in a condemuation proceeding brought by the governmenta! agency,
such governmental agency may pay the amount of the award to the clerk
of the court in which such condemnation proceeding wss tried, and shall file
therewith the abstract or transcript of judgment and the affidavit filed
with it by the judgment creditor. Such payment into court shall conatitute
payment of the condemnation award within ihe meaning of Section 1231 of
thiz code. Upon such payment into court and the filing with the county
clerk of such abstract or transcrint of judgment and affidavit, the county
clerk shall notify by mail, through their attorneys, if any, all parties inter-
ested in aaid award of the time and place at which the court which tried the
condemnation preceeding will determine the conflicting claims to said award.
At said time and place the court shall make such determination and order
the distribution of the money held by the county clerk in accordance there-
with,

(g3 The judgment creditor may staie in the affidavit any faet or facts
tending o esiablisk ihe identity of the judgment debtor. No public of-
ficer or emploves ahall be hable for failure to perform any duty imposed by
this seetion unless sufficient information is furnished by the abstract or
transcript together with the affidavit to enable him in the exercise of rea-
sonable diligence to ascertain such identity therefrom and from the papers
and reeords on file in the office in which he works, The word “office”
as used herein does not inciude any branch or subordinate office located in
a different city.




()

‘)

Code Civ, Proc. § 710

G- tet ()-(-fl |
Any fees received by a state agency unger this section shail be de-

posited to the credit of the fund from which payments wers, or would be,
made on account of & garnishment under this section. Fer{he—purpese-of

B-E i E R REPA 3=y-FH

{g) This section does not authorize the withholding of earnings

of a publiz employse. The =arnings of a public employse may be with-

held only pursuant to Chapter 2.5 {ecammencing with Section 723,10}

Comment, . Section T1C is amended to eliminate the use of the abstract

procedure &s a means of garnishing +the wages or salary of & public employee.

The eernings of such employees may be withheld pursuant to the Employees!

Earnings Protection Law only. See Chepter 2.5 {commencing with Section

723.10).
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Sec. 11. Chapter 2.5 (commencing with Section 723.10) is added
to Title 9 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2.5. EMPLOYEES' EARNINGS FROTECTICN LAW

Article 1. Short Title; Definitions

§ 723.10. Short title

T723.10. This chapter shall be known and may be cited as the

"Employees' Earnings Protection Law.”
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§ 723.11. Definitions

723.11. As used in this chapter:

(a) "Earnings" means compensation payable by an employer to an
employee for nersonal services performed by such employee whether
dencminated aB wages, salary, commissiony:bpmus; or otberwise.

{b) "Employee" means an individual who performs services subject
to the contrel of an employer as to both what shall be done and how it
shall be done.

{c) "Employer" means a person for whom an individual performs
services as an employee.

(@) "Judgment" includes a support order.
{e) "Judgment creditor" means the person in favor of whom a judgment

is rendered and inciudes his representative. As applied to the state, “judg-

ment creditor" means the specific state agency seeking to collect-a judg-
ment or tax liability.

(£} "Judgment debtor" means the person against whom a Judgment is
rendered.

o . .
(&) Hpdrsoh® includes an individifY, a corporation, a partnership

or cother uninecrperated associstion, and a public entity.
(h) "State Administretor" means the Department of Industrisl

Relations.

Comment, BSectlon 723.11 states definitions used in applying this chap-
ter. Subdivisions (a), (b), and (c) make clear that this chapter deals only
with the garnishment or withheolding of earnings for services rendered Iin an
employer-employee relationship. Subdivisions {b) and (c) are based on the
common lsw requirements for such relationship. It should be noted that an
employee may be given considerable discretion and still be an employee so
long as his employer has the legal right to control both method and result.

However, no attempt is made here to incorporate specific case law arising
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out of situations involving problems and issues unrelated to the purposes
and procedures relevant in applying this chapter. "Employee” includes both
private and public employees. (See subdivision {g).) See alsc Section
710.

"Earnings"' embraces all remuneration "whether denominated as wages,
salary, commission, bomus, or otherwise.” The 1lnfinite variety of forms
which such compensation can take precludes a more precise statutory defini-
tion. Accordingly, the State Administrator, who is authorized and directed
to adopt "such rules and regulations as are reasonably necessary for the
purpcose of administering . . . this chapter,” will be required in some cir-
cumstances to provide rulings consistent with the statutory definition as to
whether certain items are an emplgpee's.earnings. See Section 723.151. One such
item will probably be vacation credits or pay. Different employers will treat
this form of compensation differently. Generally speaking, however, vaca-
tion pay should be subject to withholding only when paid, i.e., when the
employee goes on vacation or terminates his employment in circumstances where
he has the right to be paid his acecrued benefits.

Unlike the definition of "earnings" used in Title III of the federal
Consumer Credit Protection Act of 1968, the term used here does not include
"periodic payments pursuant to a pension or retirement program." Separate

treatment is accorded such payments under Section 690.18.
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Article 2. General

§ T23.20. Chapter exclusive progedure for withholding earnings

T723.20. The earnings of an employee shall not be required to be
withheld for payment of a debt by means of any Judicial procedure other

than pursuvant to the provisilons of this chapter.

Comment. Section 723.20 makes the Employees' Earnings Protection Law
the exclusive judicial method of compelling an employer to withhold earnings.
Attachment of earnings before judgment is abolished by subdivisions (b) and
(c) of Section 630.5-1/2. For provisions relating to voluntary wage assignments,
eee Labor Code Section 2CO. For issuance of an earnings withholding order
to enforce an order for support, see Sectlon 723.30 and Civil Code Section
4701, This chepter has no effect on judgment collection procedures that do
not involve the withholding of an employee's earnings. See, e.g., Sections
690.7, 690.7-1/2 (bank accounts), and Section 630.18 (retirement funds).
However, where an employee's earnings are sought to be garnished, the ecreditor
must comply with the provisions of this chapter. This rule applies to public
entities as well as privete persons. This chapter, for example, imposes
significant limitetions on the state's ability to garnish wages for tax
delinguencies pursuant to its warrant and notice procedures. See Seetion
723.31.

Of course, the Employees' Earn‘ngs Protection Law has no effect on
matters that are preempted by the federal law, such as federal bankrupicy
proceedings«~~including proceedings under Chapter 13 of the National Bankruptey
Act--and federal tax collection procedures. E.g., Int. Rev. Code of 195k,

3 6334(c). UNor does this chapter apply to deductions which an employer is
authorized by statute to make for such items as ihsurance, premiums and payments
to health, welfare, or pension plans. See, e.g., Govt. Code §§ 1158, 12420;

Iabor Code §§ 224, 300.
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§ 723.21. Levy made by earnings wlthholding order

T723.21. p levy upon the earnings of a judgment debtor shall be
made by an earnings withholding order, directed to his employer,

in accordance with this chapter.
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§ 723.22. Term of withholding period; employer's duty to withhold

723.22. (a) As used in this section, "withholding period"”
means the period which commences five (5) calendar days after
service of an earnings withholding order upon the employer and
which contimies until the first of the following dates:

(1) The one hundred and twenty-fifth day after the order was
served.

(2) The date of termination requested by the creditor or
ordered by the court.

(3) The date the employer bes withheld the full amount speci-
fied in the order.

(b) Except as otherwise provided by statute, an employer
shall withhold the smounts required by an earnings withholding order
from all earnings of the employee payable for any pay period of such
employee which ends during the withholding period.

{c) Notwithstanding subdivision (b), an employer shall cease
withholding pursuant to an earnings withholding order whenever he
is served with a certified copy of a satisfaction of the Judgment
upon which the order is hased.

{d) An employer is not liable for any amounts withheld and
paid over to a judgment creditor pursuant to an earnings withholding
order prior to service upon the employer of a written notice of
termination of such order or a certified copy of a satisfaction of
the Judgment upon which the order is based.

(e) For the purposes of this section, service shall be deemed

complete on the date the document served is actually first received
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at either the branch or c¢ffice where the employee works or the

office from which he 1s paid.

Corment. Section 723.22 states the basic rules governing the
employer’'s duty to withhold pursuvant to en earnings withholding order.
Subdivision (b) requires the @mployer to withhold Ifrom all earnings of
an employee payable for any pay period of such employee which ends during
the "withholding period." This latter period is described in subdivision
(a).

The withheolding pericd generally commences five calendar days after
service of an earnings withholding order. The five-day delay affords the
employer time to process the order within his organization, l.e., deliver
the order to the proper departrznt, maks bookkeeping adjustments, and so
on. The introductory clause to subdivision {b) reccgnizes certain excep-
tions to this gereral rle., An employer is not generally required to
withhold pursuant to two orders at the same time; thus, & subsequent order
will not be given effzct. S2n Section 723.23 (priority of orders) and
Comment thereto. Moreover, withholding ray be delayed beyond the normal
five-dmy perlod vhere a prior essigruent of wnges 1s in effect. See
Iabor Code Section 300 and Commant thareto.

The withholdings pericd does not end until the first of the events
described in paragraphs {J.) throug. (3) of subdivision (b) occurs; thus,
the employer has a continuing duty to withhold. The “ore shot” effect of

gervice of a writ ¢f exscution dces not apply here. See Recommendation

Relating to Attacoment, Garnishment, Exerptions Frou Execution: Employees'

Earnings Protection Iaw (1971).
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Paragraph (1} provides a general expiration date 125 days after the
date of service--thus, the employer will usuvally be regquired to withhold
for 120 days.

Paragraph (2) reflects the fact that a creditor may voluntarily ter-
minate an order or the court may order termination. See Section 723.105.
0f course, in some situations, the court will only modify the prior order,
and the employer then must comply with the order as modified.

Paragraph (3) requires the employer to stop withholding when he has
withheld the full amount specified in the order.

Again, it should be noted that there are certain exceptions to these
rules. One of these is stated in subdivision {e) which requires the em-~
ployer to stop withholding after he has been served with a certified copy
of a satisfaction of the judgment upon which the order is based. The
Judgment creditor has an affirmative duty to so inform the employer of
the satisfaction. See Section 723.27. Service of an order for the col-
lection of state taxes suspends the duty of an employer tc withhold pur-
suant to a prior order. B8See Section 723.31 (tax orders). However, this
is only a suspension. Af{er the tax order is satisfied, 1f the duty to
withhold pursuant to the prior order has not ended under subdivision (b)
or (¢}, the employer must again withhold pursuant to the prior order.
Similarly, the duty to withhold is not terminated by the discharge or
suspension of an employee and, i1f the employee is rehired or returns to
work during the withholding period. the employer must resume withholding
pursuant to the order. TFinally, the termination of certain types of
orders-~orders for the collection of state taxes and support orders--are
governed by separate rules. Ses Sections 723.30 (support orders); 723.31
(tax orders).
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Sometimes an order will be terminated or the judgment upon which it
is based will be satisfied without the employer's prior knowledge. Sub-
division (d) makes clear that an employer will not be subject to liability
for having withheld and paid over amounts pursuant to an order prior to
service of & written termination of the order or a certified copy of a
satisfaction of judement. The empldyee mist recover amounits previously
paid out from the creditor. See Section 723.105. See also Section 723.29
{employer entitled to rely on documents actually received).

An earnings withholding order may also be affected by federal bank-
ruptey proceedings. The state procedure provided here is, of course,

subordinate to the federal law governing bankruptcy proceedings.
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§ 723.23. Priority of orders generally

723.23. (a) Except as otherwise provided in this chapter:

(1) An employer shall comply with the first withholding
order which he‘receives.

(2) If the employer receives two or more orders on the same
day, be shall comply with the order issued pursuant to the judg-
ment first entered. If two or more orders received on the same
day are also based on judgments entered upon the same &ay, the
employer shall comply with whichever one of such orders he selects.

(3) If an earnings withholding order is received during the
pericd that an employer is required to comply with another earnings
withholding order for the same Jjudgment debtor, the employer shall
not withhold earnings pursuant to the subsequent order.

(v) PFor the purposes of this section, an earnings withholding
order is received on the date it is actually received at either the
branch or office where the employee works or the office from which

he is paid.

Comment. Section 723.23 establishes the general rules governing
priority of earnings withholding crders. Generally speaking, the first
order received is given priority. Occasionally, two or more orders will
be received on the same day. In this situation, the employer must comply
with the order which was issued pursuant to the judgment first entered.
The date of entry of judgment will be Indicated on the face of the order.
See Section T23.125. In rare instances, orders received the same day will

also be based on judgments entered the same day. In this situation, the
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employer has complete discretion to choose the order with vhich he will
comply. He must, of course, comply with one of these orders. For
exceptions to these basic priority rules, see Sections 723.30 {support
orders) and 723.31 (state taxes) and the Comments thereto.

Unless the subseguent earnings withholding order is for state taxes
or for support, an order is void which is received while the employer is
regquired to comply with another. Hence, with the eXceptions noted, an
order to withhold for a second indebtedness received while the first
order is in effect does not offer a basis for discharge of the employee.
See [abor Code Section 2920 and Comment thereto.

It should he noted that, in some circumstances, the operation of an
order may be suspended, but the duty to withhold is not terminated. See,
€:8., Section 723.3l (tax order suspends operation of prior order}; ILabor
Code Section 300 (suspension where prior assigmment in effect). See also
Comment to Section 723.22. In such cases, as well as in cases where the
subseguent order is not given effect, the employer is required to advise
the creditor who has served the order that is suspended or not given
effect of the reason for the employer's action. See Sections 723.31(b)(5),
723.109, 723.127.

in employer is generally entitled to rely simply upon what is served
upon him. BSee Section 723.29 and Comment thereto. He is not required to

determine whether or not a creditor has either obtained or served an order

improperly.
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§ 723,25, Employer's service charge for withholding

723.24, Each time an employer mekeg a deduction from an employee's
earnings pursuant to an earnings withholding order, he may mske gn sddi-
tional deduction of one dollar ($1) and retain it as a charge for bis

services in complying with the earnings withholding order.

Comment. Section 723.24 authorizes, but does not require, an employer
to deduct an additional dollar as a2 service charge each time he is required
to withhold a portion of his employee's earnings pursuant to an earnings with-
holding crder. For example, if the employee is pald weekly and an amcunt is
withheld each week pursuent to the earnings withholding order, the employer
mey deduct an additional service charge of one doller each week. A similar
one~-dollar charge was formerly authorized under Civil Code Section L47p1. A
charge of $2.50 was authorized under Code of Civil Procedure Section 710 when
earnings of a public employee were levied on under that section. However,
there was no provision authorizing an employer to meke a service charge in

connection with wage garnishments generally.



% 723.25. Payment to Judgment creditor

723.25. {a) The amount required to be withheld pursuant to an
earnings withholding order shall be paid to the person specified in
the order within 15 days after each payment of earnings is made to
the employee unless the employer elects to pay in regular monthly
payments mede not later than the fifteenth day of each month. In the
latter case, the initial monthly payment shall include all amounts
required to be withheld from the earnings of the employee during the
preceding calendar month up to the close of the employee's pay pericd
ending cleosest to the last day of that month, and thereafter each
monthly payment shall include amounts withheld from the employee's
earnings for services rendered in the interim up to the close of the
employee's pay period ending closest to the last day of the preceding
calendar month.

(b) Notwithstanding subdivision {a), an employer is not required
to pay over an amount withheld until the accumulated amount that has
been withheld and not paid over reaches ten dollars {$10). This sub-
division dees not apply where it appears that no additional money
will be withheld from the employee's earnings pursuant to the particular

earnings withholding crxder.

Comment. Section 723.25 specifies when the amounts withheld pursuant
to an order must be pald over to the creditor. Generally this must be done
within 15 days after the employee is paid the amount remaining after with-
holding. See subdivision (a). Subdivision (a), however, permits the employer
to elect to make monthly remittances and subdivision {b) permits him to for-

ward payments even less frequently where only small amounts sre being withheld.
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§ 723.26. Judgment creditor to furnish receipt for payment

f23.26., Within 35 days after he receives any payment pursuant
to an earnings withholding corder, the judgment creditor shall send

the judgment debtor a receipt for such payment by first class maill.

Comment. The receipt required by Section 723.26 not only provides
the judgment debtor with a record of payments made on the judgment but
als0 enables the judgment debtor to determine whether his employer has

paid the amount withheld from his earnings to the judgment creditor.
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§ 723.27. Creditor reguired to notify employer when judgment satisfied

723.27. If the judgment pursuant to which the earnings with-
holding order is issued is satisfied prior to the end of the with-
holding pericd provided in Section 723.22, the judgment creditor
shall promptly file a satisfaction of judgment in the court which
issued such order and shall send a certified copy of such satisfac-

tion to the judgment debtor's employer.

Comment. Section 723.27 insures that an employer withholding earnings
parsuant to an order will be promptly notified when the judgment pursuant
to which the order was issued is satisfled. In some cases, the employer
will be aware of the satisfaction bty virtue of having himself withheld the
amount necessary to satisfy the judgment. See Section 723.22{a){3). How-
ever, often the judgment will be satisfied by additional payments from the
debtor or through other debt collection procedures instituted by the
creditor. 1In the latter situation, the creditor has the duty to promptly
notify the employer of the satisfaction by sending him & certified copy of
such satisfaction.

Section 723.27 merely requires the creditor to file a satisfaction of
Judgment with the court which issued an earnings witbholding crder. This
will not always be the court which rendered the original judgment. As to
the general duty of a creditor to furnish a debtor a satisfaction of judg-
ment, including £iling In the court vhich rendered such judgment, see

Section 675.
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§ 723.28, Withholding order for costs and interest

723.28. Subject to Section 723.109, after the amount stated
as owing in the earnings withholding order is paid, the judgment
creditor may apply for issuance of another earnings withholding
order covering costs and interest that may bhave accrued since

application for the prior order.

Comment. Section 723.28 makes clear that a judgment creditor must
apply for another earnings withholding order to recover costs and interest
that accrue followiﬁg the application for a prior order. To 1llustrate:
A creditor cbtains a Judgment which his debtor does not pay. The creditor
applies for and secures an earnings withholding order directed to the
debtor's empioyer. The application and order reguire payment of only
those amounts owlng at the time of the application for this order. See
Sections 723.121 (application for issuance of earnings withholding order)
and 723.125 {content of earnings withholding order). After the applica-
tion for this order, further costs may, and interest on the judgment will,
accrue. If the creditor wishes to recover these amounts by wage marnish-
ment, he mist apply for another earnings withholding order, following the
same procedure ag before. This application and order is subject to the
same general requirements as any other withholding order. Tt-is not entitled to
any priority over the Grders of other' crefitors] el the craditor. g neghired

to comply with the waiting period prescribed by Section 723.108.
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§ 723.29. Employer may rely on orders and notices proper on their face

723.29. HNotwithstanding any other provisions of this chapter,
an employer who complies with any written order or writtem notice
which purports to be given or served in asccordance with the provi-
sions of this chapter is not subject to any civil or criminal lia-
bility for such compliance unless he is actively participating in

g fraud.

Comment. Section 7T23.29 makes clear that an employer is protected
from 1lilability where he complies with an order or written notice which
appears proper on its face. Occasionally, through mistake, inadvertence,
or even deliberate misconduct, an employer may be sent an order or notice
which appears vallid but which has been improperly obtained or served. TFor
example, a creditor may violate the 10-day moratorium on service of a
second earnings withholding order. See Section 723.109 and Comment there-
to. The employer is not required in such circumstances to go beyond the
document itself and is not subject to liability where he complies with its
directions and is not actively participating in a fraud. The remedy of
the injured party in such a case is to proceed against the person who sent

the improperly obtained or falsified document.
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$ 723.30. Orders for support

723.30. (a) A "withholding order for support" is an earnings
withholding order to enforce a court order for the support of any
person. A withholding order for support shall be denoted as such
on its face.

{b) Notwithstanding any other provision of this chapter:

(1) The restrictions on earnings withholding contained in Sec-
tion 723,50 do not apply to a withholding order for support.

{2) An employer shall continue to withhold pursuant to a with-
holding order for support until it expires by its terms or the
court orders 1ts termination.

{3) An employer who receives a withholding order for support
shall withhold and pay over earnings of the employee pursuant to
such order even though he is already reguired 1o comply with another
earnings withholding order.

(4) An employer shall withhold earnings of an employee pursuant
to both a withholding order for support and another earnings withhold-
ing order similtanecusly, but the amount to bhe withheld uhder the other
order shall be'based, on the earnihgs of the employee remaining after
the a@gunt withheld pursuant to the withholding order for support.has

first been deducted.

Comrent. Section 723.30 provides special rules for an earnings with-
holding order to enforce a court order for the support of any person, includ-
ing 8 former spouse of the judgment debtor. An earnings withholding order
for support is given a different effect than other withholdirg orders: It
is effective until terminated by the issuing court (it may, of course, be
modified)}; it is unrestricted in amount; even when in effect, it does not

necessarily preclude withhiolding on either a prior or subsequent order.
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The amount specified in the earnings withholding order for support is
always withheld first from the support obligor's earnings and paid over to
the person specified in that order. However, a prior order remains in
effect, and a judgment creditor may still obtain an earnings withholding
order even where there is already in effect a prior earnings withholding
order for support. Thus, where there are two orders in effect--one for support

and one for another ocbligation--the amount withheld for support is deducted from the
employee's earnings first. The amount to be withheld pursuant to the other

order is then computed based on the earnings remaining after this deduction.
See Section 723.50 and the Comment thereto. '

Paragraph (1} of subdivision (b) is comsistent with prior law. Under ,rior

lav, the exemption for 50 pereent of a person's earnings did not. apply to a judg-

ment based on a support obligstion. RT.g., Bruton v. Tearle, 7 Cal.2d 48, 57,

59 P.2d 953, (2936)(aictum); Renkins v. Rankins, 52 Cal. App.2d 231,

126 p.2d 125 (194%2). Also, under prior law the court had the power to make
an equitable division of the debtor's earnings between, for example, his first

wife and children and himself and his second family. See Rankins v. Rankins,

supra. Paragraph (1) makes the exemption provided by Section 723.50 not
applicable and the exemption provided by Section 723.51 applieable to an
earnings withholding order for support, thus contimiing the substance of the
prior case law. A determination that the exemption provided by Section
723.51 applies has no effect on the support order upon which the earnirgs
withholding order is based; only the court that made the original order for
support may modify that order. See Civil Code Section 4801. See also

Thomas v. Thomas, 14 Cal.2d 355, 94 P.2d 810 {1939). Accordingly, the cbliga-

tion imposed by the original support order will continue and amounts required
to be paid under that ordsr will accumulate until such amounts are paid or the

order is modified.

-76-"



§ 723.;1. Qrders for state taxes

723.31. (a) As used in this section:

(1) "state" means the State of California and includes any
officer, department, board, or sgency thereof.

(2) "State tax liability" means a liability, including any
penalties and acerued interest and costs, for which the state would be
authorized to issue (1) a warrant pursuant to Section 1785 of the
Unewployrent Insuranee Code, or Section 6776, 7881, 9001, 10111, 16071,
18906, 26191, 30341, or 32365 of the Revenue and Taxation Code or (ii)
a notice or order tc withhold pursuant to Section 1755 of the Unemployment
Insurance Code, or Section 6702, 7851, 8952, 10051, 11451, 16101, 18807,
26132, 30311, or 3381 of the Revenue and Taxation Code.

(b) A "withholding order for taxes" 1s one issued pursuant to
this section and shall be denoted as such on its face.

(c) 4 withholding order for taxes may be issued whether or not
the state tax liablility has been reduced to judgment.

(d) A withholding order for taxes may only be issued where the
existence of the state tax liability elther appears con the face of the
taxpayer's return or has been determined in either an administrative or
Judicial proceeding in which the taxpayer had notice and an opportunity
to be heard. MNo review of the taxpayer's tax limbllity shall be
permitted in proceedings under this section.

(e) Except as otherwise provided in this section, the provisions
of this chapter shall apply to a withholding order for taxes and shall

govern the procedures and proceedings concerning such order.
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{(f)} Notwithstanding any other provision of this chapter:

(1) The state may itself issue a withholding order for taxes to
collect & state tax lisbility. The amount required to be withheld
pursuant to an order 1ssued under this paragraph shall be specified in
the order and shall be not more than fifty percent (50%) of the taxpayer's
nonexempt earnings as that teym 1s defined in subdivision (a) of Section
723.50. At the time of issuance, the state shall serve upon the taxpayer
{1) 2 copy of the order and (ii) a notice informing the taxpayer of the
effect of the order and his right to review and modification of such
order. The taxpayer may apply in the manner provided in Sectiom 723.105
to a court of record in his county of residence for a hearing to claim the
exemption provided by Section 723.51. HNo fee shall be charged for such
application. aAfter hearing, the court may modify the withholding order for
taxes previously issued, but in no event shall the amount required to be
withheld be less than that permitted to be withheld under Bection 723.50.

(2) The state may, at any time, apply to a court of record in the
county where the taxpayer was last known to reside for the issuance of
a withholding order for taxes to collect a state tax 1liability. Such
application shall include an affidavit stating that the state has served
upon the taxpayer {i) & copy of the application and {ii) a notice
informing the taxpayer of the purpose of the application and his right
to appear with regard to such application. The court shall immediately

set the matter for hearing and the Court clerk shail notify the state
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and the taxpayer at least 10 days before the hearing of its time and
place. After hearing, the court shall issue a withholding order for
taxes which shall reguire the taxpayer's employer to withhold and pay
over all egrnings of the taxpayer other than that amount which the
taxpayer proves is exempt under Section 723.51, but in no event shall the
amount required to be withheld be less than that permitted to be
withheld under Section 723.50.

{3) Subject to paragraph (4), an employer who receives a with-
holding order for taxes shall withheld and pay over earnings of the
employee pursuant to such order and shall cease to withhold earnings
parsuant to amy prior order except a withholding order for support.
If an employer ceases to withhold earnings pursusnt to a prior order,
he shall notify the judgment creditor whe obtained the prior order
that a supervening withholding order for taxes is in effect.

(4) An employer shall not withhold earnings of an employee pur-
suant to a withholding order for taxes if a prior withheolding order
for taxes 1s in effect.

(5) An employer shall continue to withhold pursuant to a with-
holding order for taxes until the amount specified in the order has
been paid 1n full.

{2) To method of collection of an unpaid tax liability from
the earnings of an employee may be used by the state, except as pro-

vided in this chapter.
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Comment. Section T23.31 provides special rules governing earnings
withholding orders for the collection of certain state taxes. As to taxes
not within the scope of Section 723.31, the tax ohbligation muist be reduced
to judgment, and the taxing authority may then obtain an earnings withhold-
ing order like any other creditor and such corder is treated the same @s any
other earnings withholding order.

Tax liabllitles within scope of Section 723.31. BSection 723.31 applies

to those tax liahilities for vwhich 2 warrant may be lssued pursuant to Sec-
tion 1785 of the Unemployment Insurance Code (unemployment compensation con-
tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license

tax), 9001 {use fuel tax), 10111 {motor transportation tax), 26071 {(gift tax),
18906 (personal income tax), 26191 (bank and corporation taxes}, 3034l
{cigarette tax}, or 32365 (alcoholic beverage tax) of the Revenue and ‘Taxation

Codz or for which a notice or order to withhold may be given pursuant to
Section 1755 of the Unemployment Insurance Code (unemployment compensation
contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license
tax), 8952 (use fuel tax), 10051 (motor transportetion tax), 11451 (private

car tax), 16101 {gift tax), 18807 (perscnal income tax), 26132 (bank and
corporation taxes), 30311 {cigarette tax), or 3381 (alccholic beverage tax)

of the Revenue and Taxation Code.

Procedure for issuance of order. Special procedures for issulng withe-

holding orders for taxes are provided in Sectlon 723.31. The state taxing
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authority may either issue a withholding order for taxes directly without
application to the court or mey apply to the proper court for & withholding
order. Under the first procedure, the order may require the employer to
withhold not more than 50% of the taxpayer's nonexempt earnings. However,
the taxpayer may apply to the appropriate court and secure & reduction of the
amount required to be withheld upon proof that these earnings are essential for
support. Under the second procedure, the taxing suthority can obtain an
order, after court hearing, that requires the employer to withhold all of the
employee's earnings in excess of the amount essential for the support of the
taxpayer and his family. This latter grant of suthority is not intended as
g directive that such authority be used generally. This extreme remedy could
be harsh in ite application and should be used sparingly. Regardless of which
procedure is followed, & withholding order for taxes may require an employer
to withhold not less than 25% of the taxpayer's nonexempt earnings.

Subdivision (d) makes clear that, regardless of which procedure is
followed, no withholding order for taxes may be issued unless the state tax
liability either appesrs on the face of the taxpayer's return or has been
determined in elther an administrative or judicial proceeding in which the -
taxpayer had notice and an opportunity to be heard concerning such liability.
However, no review of the taxpayer's tax liability shall be permitted in
proceedings under this section.

Few state tax liebilities are reduced to judgment. Subdivision (c)
recognizes this and permits continuation of the present practice.

Form of order. The withholding order for taxes must be denoted as such
on its face. The form of the order must comply with rules of the Judicial
Council. See Section 723.126,
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Priority. A withholding order for taxes takes priority over any prior
order except one for support or another withholding order for taxes. As
indicated in the Comment to Section 723.30, & support order always takes
priority over any other order. Thus, where a support order Is in effect
and a subsequent tax order is received, the employer will continue to with-
hold for support, and the amcunt withheld pursuant to the tax order will be
dependent upon the amount of earnings left after subtracting the amount with-
held pursuent to the support order. See the Comments to Sectlons 723.30 and 723.50.
However, where the prior order is for the collection of a debt other than
for taxes or support, the tax order displaces the prior order, and the
employer mist withhold pursuant to the tax order until the tax debt is com-
pletely paid. If the earnings withholding order for taxes is satisfied dur-
ing the withholding perind of the prior order (Secticn 732.22), the employer
must then again withhold pursuant to the prior order. Where there is a prior
tax order in effect, the second tax order is vold; the employer may not with-
hold pursuant to the second order and must properly notify the agency which
issued or obtalned the second order of the reason for his action.

Procedure provided exclusive. The procedure for withholding earnings

for the collection of state tax 1liability provided in the Pmployees' Earnings
Protection Iaw is execlusive. The authorization, for example, to direct orders
to third persons who owe the taxpayer money found in Section 18807 (personal
income tax) and Section 26132 (bank and corporation tax) of the Revenue and
Taxation Code is limited by Section 723.31. Subdivision {g) of Section 723.31
makes this clear. BSection 723.31 deals, however, only with orders for the
collection of certaln state taxes. The collection of federal taxes is accom~
plished pursuant to federal law and cannot be limited by state law. See Int.
Rev. Code of 195h,’§ 733h(c). As to state and local taxes not within the scope
of Section T723.31, . the tax liakility is treated the same as any cther

obligation, See discussion supra.
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§ 723.32. Lien created by service of earnings withholding order

723.32. Service of an earnings withholding order creates a
lien upon the earnings required to be withheld pursuesnt to such
order. Such lien shall continue for a period of one year from the

date such earnings became payable.
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Article 3. BRestrictions on Earnings Withholding

§ 723.50. Meximum amount of earnings that may be withheld

T23.50. (a) As used in this section, "nonexempt earnings" for
any workweek means the earnings of the judsment debtor for that work-
week less the sum of the following:

(1) An amount equal to the amount that would be withheld for
federal income tax purpcses from the same amount of earnings of a
single person who claims one exemption.

(2) An amount determined by the State Administrator which is
representative of the amount that would be withheld for federal social
security tax purposes from such amount of earnings.

(3) An amount determined by the State Administrator which is
representative of the amount that would be withheld for state disabil-
ity ipsurance taxes from such amount of earnings.

(4) An amount equal to the amount that would be withheld for
state income tax purposes®* from the same amount of earnings of a
single person who claims one exemption.

{5) An amount equal to thirty (30) times the federal minimum
hourly wage prescribed by Section 6{a)(1l} of the Fair lebor Standards
Act of 1938 in effect at the time the earnings are payable.

(b) Except as otherwise provided in Sections 723.30, 723.31, and
723.106, the maximum amount of the earnings of a judgment debtor in
any workweek which can be withheld yursuant to this chapter is twenty-

five percent (25%) of his nonexempt earnings. If the amount computed

#This is drafted in anticipation of the adoption of a state system for with-
holding of personal income taxes.
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under this subdivision is not a multiple of one dollar ($1), fractional
amounts less than one-half dollar shall be disregarded and fractiomal
amounts of one-half dollar or more shall be rounded upward to the next
higher vhole dollar. If the total amount withheld is not more than one
dollar ($1), nothing shall be withheld.

(c) The State Administrator shall prescribe by regulation the
method of computing the amount to be withheld in the case of earnings
for any pay period other than a week, which method shall be substantially
equivalent in effect to that prescribed in subdivision (b).

{d) The state Administrator shall prepare withholding tables for
determining the amount to be withheld from the earnings of employees
for representative pay perliods. The tables may prescribe the amounts
to be withheld according to reasonable earnings brackets. The tables
prepared by the State Administrator pursuant to this subdlvision shall
be used to determine the amount to be withheld in all cases vhere the

tables permit computation of the amount to be withheld.

Comment. Section 723.50 provides the standard exemption applicable to
all earnings withholding orders other than orders for support, certain orders
for taxes, and orders based on multiple sources of earnings. See Sections
723.30 (=support); 723.31 (taxes); 723.106 (mltiple socurces of earnings).

See also Section 723.51 (exemption obtained by special hardship showing).

Section 723.50 reflects policies similar to those underlying Sections
302 and 303 of the federal Consumer Credit Protection Act. In determining
the amount of the debtor!s earnings subject to garnishment, under both this

sectlon and the federal law, certain basic amounts withheld pursuant to law
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are first deducted. Federal lew reqguires the deduction of all amounts
actually "required by law to be withheld." PFor exanple, the amount actuslly
withheld for federal income tax purposes from the debtor'!s earnings is
deducted in determining his earnings subject to garuishment {"dispcsable
earnings"). Thus, a debtor claiming a greater number of exemptions will
have less withheld and therefore more subject to garnishment. This produces
the anomalous situation that a debtor with a large family and greater needs
may have more esarnings garnished than a single debtor with the same gross
income and with more limited needs. Moreover, the federal statute does not
elzborate upon what are considered to be "amounts reguired by law to be
withheld." To alleviate these problems, Section 723.50 either specifies pre-
cisely the amounts to be deducted in determining the portion of the debtor's
earnings which are subject to garnishment ("nonexempt earnings") or directs
the State Administrator to fix such specific deductions. These items are
related to the types of deductions made under federal law; 1.e., they are
based on the amounts withheld for federal and state lncome taxes, social
security, and state disability insurance. See paragraphs {1)-(4) of subdivi-
sion (a}. However, the amount deducted to determine nonexempt earnings is
fixed according to a formmla and is not necessarily the amount actually
deducted from the debtor's earnings. Ome of the major beneflits of this
scheme 1s that it permits tables to be prepared which indicate the exact
amount to be withheld from any given amount of earnirgs. Subdivision {d)
directs the State Administrator to prepare tables which will be distributed
to every employer required to withhold earnings. 3See Section 723.107. An
employer therefore need not make any compubtations but will simply withhold
pursuant to an earnings withhelding order the amount listed in the tables

provided him.
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Both the federal scheme and Section 723.50 make some provisions for
the effect of inflation. The federal statute, however, merely provides a
floor based on the federal minimum wage. That is, the federal statute does
not permit the creditor to reduce the debtor's weekly disposable sarnings
below an amount equal to thirty times the federal minimum wage. A4s the
federal minimun wage is increased, this floor is increased accordingly.
(Under the current federal law, if a debtor's disposable earnings are less
than forty-eight dollars per week, no garnishment is permitted; if his dispos-
able earnings are between forty-eight acnd sixty-four dellars, all his dispos-
able earnings above forty-eight dollars are subject to garnishment; if his dis-
posable earnings are wore than sixty-focur dollars a week, twenty-five percent

of his diepcsable earnings are subject to garnishment.) This floor is not an

exemption excluded from every debtor's earnings. In contrast, paragraph (5)
of subdivision (a) provides a basic minirum exemption that is always deducted

in determinirg nonexempt earnings.

Where an earnings withholding order for support is in effect, the amount

withheld pursuant to such order i1s deducted from the earnings of the employee
before computing the amount to be withheld pursuant to any other order.. .See.
Section 723.30 and Comment thereto. Suppose, for example, that an employee's
nonexempt eafnings afe $100 and aAwithholding order for support is in effect
which requires $40 to be withheld. In determining the maximum amount which may
be withheld pursuant to another earnings withholding order, the debtor is treated

as having $60 of nonexempt earnings. Thus, under an ordinary earnings with-
holding order, $15 may be withheld {25% x $60}; under a withholding order for
taxes issued directly by the state, $30 may be withheld {50% x $60). See
Section 723.3L. |
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§ 723.51. Amounts essential for family support exempt

T23.51. The portion of his earnings which a Jjudgment debtor proves

is essentiasl for the support of himself or his family is exempt from

levy under this chapter. The judgment debtor's accustomed standard of
living or a standard of living “"appropriate to his station in life" are

not the. criteria for measuring the debtor's claim for exemption under
this sectiom.
Comment. Section 723.51 is based on the exemption formerly provided by

subdivision (c) of Section 690.6. However, the standard for the exemption
provided here is more restrictive than former subdivision (c) of Section
690.6 ("essential for support" as compared to "necessary for the use").

This strict standard recognirzes that the liberal exemption provided by Sec-

tion 723.50 should be adequate except in extremely rare and unusual cases.
This section is not intended to be used for the maintenance of a life style
appropriate to the debtor's station in life or an accustomed standard while
the debtor owes money on unsatlsfied judgments against him.

Former subdivision {c)} of Section 650.5 prevented the debtor from claim-
ing the support exemption if the debt sought to be collected was:

(1) Incurred by the debtor, his wife, or his family for the
common necessaries of 1life.

{2) Incurred for personal services rendered by any employee
or former employee of the debtor.

In actual coperation, the effect of the "common necessaries" rule in
California was to decide the question whether competing creditors could reach
a debtor's earnings neither from the debtor's point of view (the needs of the
debtor's dependents were ignored) nor from the creditor's viewpoint {(no con-

sideration was given to whether the creditor was careful to advance credit
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to the debtor only after ascertaining that his credit worthiness showed an
ability to pay or whether the creditor provided the debtor with guality
goods or services. Rather, the claims of competing creditors for earnings
could be decided on the technlecal, and usually irrelevant, issue of what

wag a "common necessary of life." See, e.g., Los Angeles Finance Co. v.

Flores, 110 Cal. App.2d Supp. 850, 243 P.2d 139 (1952). The "common neces-
sary" exception has accordingly been eliminated.

The exception which permitted a creditor who was a former employee of
the debtor to take a portion of the debtor's wages even though the debtor
could show the money was necessary for the support of his family has also
been eliminated. This exception was largely irrelevant to the low inconme
dekttor, for such a debtor has no employees, and there is no indication that
this provision was actually used by creditors. See generally

Recommendation Relating to Attachmen®, Garnishment, Exemptions From Execution:

Fmployees' Earnings Protection Iaw {1971).
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Article 4., Procedure for Issuance of

Farnings Withholding Orders

§ 723.100. Judicial Council authorized to prescribe practice and procedure

723.100. The Judicial Ccuncil may provide by rule, not .inconsistent
with this chapter, for practices and procedures in proceedings under

this article.

Comment. Article 4 outlines generally the procedure for issuance and
review of an earnings withholding order; however, Section 723.100 authorizes
the Judicial Council to provide by rule for such special practices and pro-

cedures which it believes necessary or desirable for proceedings under this

article.



§ 723.101. Service; recovery of costs

723.101y-. (@) Service under this article shall be by persoral
delivery or by first-class mail, airmail, registered maill, or certi-
fied mail, postage prepaid.

(b) HNotwithstanding Section 1032.6, a judgment creditor is not
entitled to the costs of service under this chapter which exceed

one dollar ($1).

Commept. Subdivision (a) of Section 723.]0] specifies the means by
which service must be accomplished under this chapter. Although personal
service is authorized, it is anticipated that the convenience and economy
of service by mail will result in the overwhelming use of this method. In
any event, subdivision (b) makes clear that, regardless of which means is

actuzlly used, the recovery of the costs of service is limited to one dollar.
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§ 723.310>. Application for issuance of earnings withholding order

723.102. (&) A judgment creditor may apply for the issuance of an
earnings withholding order by filing with the clerk of the court from
which the order is sought an spplication in the form prescribed by .-
the Judiecial Counecil.

(b) The epplication for an earnings withholding order shall be msde
to the court which entered the judgment pursuant to which the earnings
withholding order is sought if the address of the judgment debtor's last
known residence is within 150 miles of the city where that court is located,

(¢) In cases not covered by subdivision {b), the application shall be
made to a court of record in the county where the judgment debtor was last
known teo reside. An application filed under this subdivision shall te
accompanied by an abstract of the judgment in the form prescribed by Sec-

tion 67k,

Comment. Subdivisions (b) and (c¢) of Section 723.102 are based on Section
722 (proceedings supplementel to executicn). For the required content of the
application, see Section 723.121. For special provisions regarding the

issuance of a withholding order for taxes, see Section T723.31.
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§ 723.103. Notice and forms to be sent to judgment debtor

723.103. (a) At the time of filing an application for issuance
of an earnings withholding order, the judgment creditor shall serve
the following upon the judgment debtor:

{1} A copy of the application for the earnings withholding
order.

(2) A notice of the application.

(b) BService upon the Judgment debtor shall be made at his last known
residence address or, 1f no such address 1s known to the judgment creditor,
the documents may be mailed to the judgment debtor in an envelope
marked "Personal--Important Documents” addressed to him at his place
of' employment.

{c) The failure of the judgment debtor to receive the documents
does not affect the validity of a properly issued earnings withholding

order.

Comment. Section 723.103 is designed to give the judgment debtor
netice of the imminence of an earnings withholding order so that he will be
able to assert any facts which may affect the issuance or the amount of the
order as scon ag conveniently possible. For regquirements for the applica-
tion for an order and the notice of application, see Sections T723.121 and
723.122. For methods of service, see Section 723.101.

If the judgment creditor fails to comply with this section, he may be
subject to the ordinary sanctions for abuse of process and contempt, and any
order issued may be subject to attack on grounds of intrinsic fraud. How-
ever, subdivision (c) makes clear that, even though the judgment debtor fails
to receive the notice and forms, the validity of the earmings withholding

order is not affected.
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§ 723.10k. Issuance of earnings withholding order

723.104, Upon application of a judgment creditor, the court
clerk shall promptly issue an earymings withholding order in the form

prescribed by Bection T723.125,

Comment. Section 723.104 makes clear that an earnings withholding order
shall be promptly issued on the ex parte application of a Jjudgment creditor.
The debtor may regquest a hearing pursuant to Section 723.105, bhave such
order modified cor terminated, and even recover from the creditor amounts
withheld and paid over pursuant to such order, but this does not affect the

initial issuance of the order.

~Gilm



§ 723.105. BHearing on application of judgment debtor; court order after
hearing; recovery of amounts already withheld and paid over

723.105. {a) A Jjudgment debtor may, at any time, apply for a
hearing to claim an exemption under this chapter if:

(1)} No prior hearing has been held with respect to the earnings
withholding order; or

(2} There has been a material change in circumstances since the
time of the last prior hearing on the earnings withholding order.

(b) Application for a hearing shall be made by filing an original
end one copy of the judgment debtor's application for hearing and, If
he claims the exemption provided by Section 723.51, his financial
gtatement.

(¢) The hearing shall be held within 15 days after the date the
application 1s filed. The court clerk shall notify the judgment debtor
and the judgment creditor at least 10 days before the hearing of its
time and place and shall Include with the notice to the judgment creditor
a copy of the application for hearing and the fimancial statement, if
any.

{d) 1If, after hearing, the court orders that the earnings with-
holding order be modified or terminated, the clerk shall promptly send
a copy of the modified earmings withholding order to the employer of
the Judgment debtor or notify the employer in writing that the earnings
withholding order has been terminated. The court may order that the
earnings witbholding order be terminated as of a date which precedes

the date of hearing.
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(2) Except as provided in Secticn 723.106, if the earnings withholding
order is terminated by the court, unless the court otherwise orders, the
Jjudgment creditor may not apply for ancther earnings withholding order
directed to the same employer with respect to the same judgment debtor for
a period of 125 days following the date of the earnings withholding order.

{£) If an employer has withheld and paid over amounts pursuant to an
earnings withholding order after the date of termination of such order,
the judgment debtor mway recover such amounts only from the judgment cred-
itor. If the employer has withheld amounts pursuant to an earnings with-
holding order but hes not paid over such amounts to the Judgment creditor,
after termination of the order, the judgment debtor may recover such

amounts from his employer.

Comment, Section 723.105 cutlines generally the procedure for the hear-
ing of a debtor's claims in opposition to the issuance of an earnings with-
holding order, Section 690.50 is not applicable.

A debtor is not limited as to when he may apply for a hearing; however,
unless there has been a material change in either his income or his needs,
he may apply only once during the period the order is in effect. See sub-
division {a). A similar limitation applies to a judgment creditor who may
not apply for the issuance of an earnings withholding order directed to the
same employer for the same debtor for 12% days following the Jjudicial termi-
nation of a prior order except in connection with a multiple employment or
unless the court orders otherwise, See subdivision (e}.

An application is made by the debtor by filing an original and one copy
of his application and, if necessary, his financial statement. Subdivision
(b). For the form of these documents, see Sections 723.123 and T723.12h,

Upon receipt of these documents, the matter is set for a prampt hearing

~96-



Code Civ. Proc. § 723.105
and the clerk is required to send the copies of the application and financial
statement to the creditor and notice of the hearing to both parties. See
subdivision {c).

After hearing, the court may order that the earnings withholding order
be modified or even terminated. The date fixed for termination of the order
mey precede the date of the hearing. See subdivision (d). Where the date
of termination is made retroactive, an employer may have already withheld
and pald over pursuant to the earnings withholding order prior to receipt
of notice of termination. Subdivision {d)} of Section 723.22 makes clear
that the employer is not llable to the debtor for such amounts and subdivi-
sion (f) of this section authorizes the debtor to recover such amounts from

his creditor. gy course, where amounts have been withheld but not yst paid

over to the creditor, the debtor can recover these amounts from the employer.

See subdivision (f).
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§ 723.106. Multiple sources of earnings

723.106. (a) As used in this section, the term "earnings" in-
cludes all compensation, including tips, for personal ssrvices per-
formed by an employess, whether such compsensation is recesived from an
employer or from others.

{b) where a judgment debtor has earnings from more than one source,
an earnings withholding corder may be issued based on the debtor's total
earnings but directed to one . employer.

{c) An employer shall not be reguired to withhold pursuant to this
section, an amount in excess of the lesser of. the following:

(1) The amount of earnings otherwise payable by that employer to
the Jjudgment debtor.

{2) An amount equal to that which would be permitted to be with-
held if the total earnings of the debtor were used in computing non-
exempt earnings under Section 723.50.

(d) A judgment creditor mey, at any time, request a hearing to
prove that the judgment debtor receives earnings from more than one
source and that the judgment creditor should be granted an order requir-
ing one employer to withhold a greater amount from the earnings payable
by that employer than he would have to withhold were he the judgment
debtor's only source of earnings. The request shall set out the facts
on which the judgment creditor's claim is vased. The request shall be
made to the court to which application is made for the earnings with-
holding order.

(e) The court shall set the matter for hearing after recelving the

written request together with an affidavit stating that the judgment
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creditor has served & copy of the request for hearing in the manner
provided in Section 723.101. The court clerk shall notify the judg-
ment debtor and the judgment creditor at least 10 days before the
hearing of its time and plarce.

(f) The judgment creditor has the burden of proof on the issue of
hig right to have a greater amount withheld by one employer pursuant to
this section. If the court finds that the Jjudgment creditor is entitled
to an order requiring an employer to withhold a greater amount from the
judgment debtor's earnings than the employer would have had to withhold
were he the Judgment debtor's only source of earnings, the court shall
make an appropriate order.

(g) The hearing provided by this section may be combined with a
hearing under Section 723.105%., If an earnings withholding order has
previcusly been issued under this section, the court, after hearing held
at the request of either the judgment debtor or the judgment creditor,
may modify the prior order, and the clerk shall promptly send a copy of

the revised order to the empioyer of the judgment debtor.

Comment. Section 723.106 affords a creditor an opportunity to require
an employer to withhold more than he would otherwise withheld by a showing
that the debtor has a greater source of earnings than that one employer. This
can oceur both vhere the debtor has iwo or mere employers and where he is
receiving "earnings," such as tips which are included here as earnings for the
purpose of computing the amount of earnings which may be garnished. It should
be noted that the term "earnings” used here is still limited to compensation

for services rendered by an employee, 1.e., an employee-employer relationship
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is involved, even though the compensation for the work performed may not
come directly from the employer. Where there are two employers, the
creditor may, of course, apply for separate withholding orders directed to
each; however, there may be advantages for both the creditor and debtor in
having only one of these two employers withhold the total amount garnish-
able from the debtor's combined earnings from both employers.

Although subdivision (d) permits a creditor to request a hearing under

this section "at any time,"

after the matter has been heard once, a second
hearing should not be reguired unless and until there hag been a change in
circumstances that warrants reconsideration of the issues.

Qceasionally, in the multiple employment situation, only one employer
will be withholding pursuant to an order based on the combined earnings of
a debtor and a second employer will be served with an earnings withholding
order by a second creditor--both of the latter being unaware of the prior
order. In such clrcumstances, it is up to the debtor to claim relief from
the second order pursuant to Section 723.105. It should be noted in this
regard that Section 723.105 authorizes the court to terminate the second

order retroactively, and the debtor may recover amounts already paid over

to the second creditor.
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§ 723.107. Transmittal of order and information to employer

723.107. (a) The earnings withhclding order, together with the
form for an employer's return and the informeticnal pamphlet and with-
heolding tables published by the State Administrator, shall be served
upon the designated employer by the judgment creditor.
(b) The State Administrator may prcmulgate rules and regulations per-
mitting waiver of or variances from the requirements of subdivisicn {a).
{e} An order not served upon the employer within 45 days after its

date of issuance is void.

Comment. Section 723.107 prescribes what must be served upon the enm-
ployer by the judgment creditor and when such service must be accomplished
to be effective., The form for the employer's return is prescribed in Section
723.127.

Service under this section will generally be accamplished by meil.
Failure cof the employer to accept such service can be dealt with by both the
court (see Section 723.159) and the State Administrator. BSee Sections

723.154-723.158.
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§ 723.108, FEmployer's return

723-108. Any employer who receives an earnings withholding
order shall complete the employer's return on the fom provided
by the judgment creditor and shall mail it to the judgment creditor

within 15 days from the date he receives the earnings withholding

order.

Comment. BSection 723.108 directs every employer to 111 out and mail
an Employer's Return to every judgment creditor who serves an earnings with-
holding order. Such a return mist be made even though the order is not

given effept. See Comment to Seection 723.23. For the form of the return,

see Section 723,127.



§ 723.109. Limitation on obtaining additional earnings withholding orders

723.109, If an employer withholds earnings pursuant to an earn-
ings withholding order, the judgment creditor who obtained such with-
holding order may not serve another withholding order on the same
employer requiring him to withhold earnings of the same employee
during the 10 days following the explretion of the prior earnings

withholding order.

Comment. Section 723.109 precludes a creditor who has cobtained an
earnings withholding order which has gone into effect from serving another
order during the 10-day period following the expirstion of his prior order.
The purpose of this limitation is to give other creditors a l0-day pericd
during which they can serve their earnings withholding orders while the
original creditor is precluded from competing with them. The original
creditor may apply for the second earnings withholding order either before
or after his prior order expires. But service of the second order while
the original order is in effect will be ineffective under Section 723.23,
and service during the 10-day periocd following expiration of the original
order is prohibited by Section 723.109. Even though a creditor violates
the 10-day morstorium period, the employer may act pursuant to what he has
received. See Section 723.28. Of course, after the expiration of the 10-
day period, the original creditor is treated like any other creditor.

Tt should be noted that each agency of the state is considered a separate
entity for the purposes of this chapter. Bee Section 723.11(e). Hence, even
though one agency has been making collection, a second agency may serve an

earnings withholding order within the 10-day period provided in thils section,

-103-



Article 5. Forms; Instructional Pamphlet; Withholding Table

§ 723.120. Judicial Council to prescribe forms

T23.120. The Judicial Couneil shall prescribe the form of
the applications, notices, orders, and other documents required
by this chapter and only such forms may be used to implement

this chapter.

Comment. Section 723.120 requires the Judicial Council to prescribe
the forms necessary for the purposes of this chapter. Various sections
prescribe information to be contained in the forms; but, subject to these
requirements, the Judicial Council has complete anthority to adopt and

revise the forms as necessary.
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§ 723.121. Application for earnings witkholding order

T23.121. The "Application for Issuance of Earnings Withholding
Order" shall be executed under ocath and shall include all of the
following:

(a) The name and address of the judgment creditor.

{b) The date and place where the judgment is entered.

(c) The amount scught to be collected, indicating the amount
of the Judgment, plus additional accrued items, less partial satis-
factions, 1if any.

(@) The name and address of the employer to whom the order will
be directed.

(e) The name and address of the person to whom the withheld money
is to be paid.

(f) The name and address of the person designated by the judgment
creditor to receive notlces.

(g} A statement that the applicant has no information or belief
that the indebtedness for which the order is socught has been discharged
by a discharge granted to the judsment debtor under the National Bank-
ruptcy Act or that the prosecution of the proceeding has been stayed
in 8 proceeding under the National Bamkruptey Act.

(h) A statement that the applicant has complied with the require-

ments of Section 723.103.

Comment. Although Séction 723.121 reqiiiies the applicition to be

executed "under oath," this may'generally be done by & stetement signed

under penalty of perjury. See Segtion .2015.5. The @etual form for the

epplicatien is prescribed by the Judicial Council. See Section T23.120. |
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§ 723.122. Notice of application

723.;?2. In addition to other information reguired by the rules
and regulations of the State Administrator, the "Notice of the Appli-
cation for Issuance of an Barnings Withholding Order" shall inform

the judgment debtor of all of the following:

{(a} The judgment creditor has asked the court to order the named
employer to withhold from the earnings of the Jjudgment debtor the maxi-
mum amounts allowed by law and to pay these amounts over to the person
specified in the application for the order in payment of the judgment
described in the application.

{b) The maximum amcunts allowed by law to be withheld pursuant to
Section T723.50.

(¢) No amount can be withheld from the earnings of a judgment
debtor (1) for a debt which he can prove has been discharged by a dis-
charge granted to him under the National Bankruptcy Act or {2) where
he can prove that further proceedings for the collection of such debt
have been stayed in a proceeding under the National Bankruptey Act.

(d) No smount can be withheld from the earnings of a judgment
debtor which he can prove 1s essential for the support of himself or
his family.

(e} If a judgment debtor wishes a court hearing to prove that
amounts should not be withheld from his earnings, he must file with
the clerk of court two copies of the "Application of Judgment Debtor
for Hearing," and, in addition, if he claims the exemption referred to
in paragraph (d), he must also file with the clerk two copies of the

"Judgment Debtor's Financial Statement.”

Comment. The actual form for the notice of application is prescribed

by the Judicial Council. See Section T723.120.
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§ 723.123. Form for application of judgment debtor for hearing

723.123. The "Application of Judgment Debtor for Hearing" shall
be executed under ocath. In addition to other matters required by the
Judicial Council, vhere the judgment debtor claims the exemption pro-
vided by Section 723.51, unless the judgment debtor claims that all
his earnings are essential for the support of himself or his family,
the application for & hearing shall indicate how much the judgment
debtor belleves should be withheld from his earnings each pay periocd

by his employer pursuant to the earnings withholding order.

Comment. Although Section 723.123 requires the application to ve”
Becuted "under oath," this may generally be done by a statement signed
under penalty of perjury. See Section 2015.5. The actual form for the

application is prescribed by the Judicial Council. See Section T23.120.
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§ 723.12k. Judgment debtor's financial statement

723.124. The “"Judgment Debtor's Financial Statement” shall be
executed under oatb and, in addition to other information which may
be regquired by the Judicial Council, shall include all of the following
information:

(a)} Name, age, and relationship of all persons dependent upon judg-
ment debtor's income.

(b) ALl scurces of the judgment debtor's earnings amd other income
and the amounts of such earnings and other income.

{c) All sources and the amounts of earnings and other incame of the
persons listed in subdivision {(a).

(d) A listing of all assets of the judgment debtor and of the per-
sons listed in subdivision {a) and the value of such assets.

() All outstanding obligations of the judgment debtor.

(f) Any extraordinary prospective expenses that would justify a
reduction in the amount of =sarmings that would otherwise be withheld
pursusnt to Section 723.50.

{z) Whether anyesrnings withholding orders are in effect for the

judgment debtor or the persons listed in subdivision (a).

Comment. Although Sectibn 723.124 requires. the Finanelal Statement to
be executed "under oath,” this may generally be done by a statement signed
under penalty of p&rjury. See Section 2015.5. The actual form for the

Financial Statement is prescribed by the Judicilal Ceuncil. BSee Section T23.120.
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§ 723.125. Earnings withholding order

723.125. In addition to other matters required by the Judicial
Council, the"Parnings Withholding Order' shall include all of the
following:

{2) The name and address of the employer to whom the order is
directed.

(b) The date and place where the judgment was entered and the
name of the judgment creditor and Judsment debtor.

(c) The net balance owing on the judgment.

(d) A description of the withholding periocd and an order to the
employer to withhold from the earmings of the Jjudgment debtor the
amount reguired by law to be withheld or the amount specified in the
order, as the case way be, during such period.

(e) An order to the employer to pay over to the judgment creditor
or his representative at a specified address the amount required to
be withheld pursuant to the order in the manner and within the times
provided by law.

(f) An order that the employer f£ill ocut the "Employer's Return"
and return it by first-class mail to the Jjudgment creditor or his
representative at a specified address within 15 days after the employer

receives the earnings withholding oxrder.

Comment. Section 723.125 specifies the information to be included in
the Earnings Withholding Order. The form of the order is prescribed by the
Judicial Council. See Section 723.120. Special forms are prescribed for

earnings withholding orders for support or taxes. See Section T723.126.
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§ 723.126. Earnings withholding orders for support -or taxes

will

such

that

form

723.126. The requirements of Section 723.125 do not apply to an
earninge withholding order for taxes or for support. The Judicial Coun-
cil shall prescribe the form and contents of withholding orders

for taxes or for support.

Cament., Although the information listed in Section 723.125

be necessary in an earnings withholding order for support or taxes,
orders have special rules concerning priority, duration, snd amounts
may be withheld. See Sections 723.30 and 723.31. Accordingly, the

and content of these special orders is left to determination by the

Judicial Council.
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§ 723.127. Employer's return

723.127. {(a) The "Bmployer's Return" shall be executed under
cath and, in addition to other matters required by rujes and regula-
tions of the Siate Administrator, the form for the return provided

to the employer shall state all of the following information:

(1) The name and address of the person to whom the form is to
be returned.

(2) A direction that the form be mailed to such person no later
than 15 days after the date the employer receives the earnings with-
holding crder.

(3) The name and address of the judgment debtor and, if known,
his social security number.

(b) In addition, the employer's return form shall require the
employer to supply all of the following information:

(1) whether the judgment debtor 1s now employed by the employer
or whether the employer otherwlse owes him earpings.

(2) If the judgment debtor is employed by the employer or the
employer ctherwise owes him earnings, the amount of kis earnings for
the last pay pericd and the length of this pay period.

(3) Whether the emloyer is presently required to comply with a
prior earnings withhglding order and, if so, the court which issued such

order, the date it was issued, and the expiration date of such order.

Comment. Section 723.127 specifies the information to be included in the
Employer's Return. The form for the return is prescribed by the Judicial
Council. See Section 723.120. The return may be executed under penalty of

perjury. See Section 2015.5
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§ 723.128. Informational pamphlet and withholding tables

723.128. (a) The State Administrator shall prepare an informa-
tional rRmphlet for employers and revise or supplement it to reflect
changes in the lav or rules regulating the withholding of earnings.

(b) The State Administrator shall publish the informational
pamphlet apd the withholding tables adopted by him pursuant to Section
723.50. He may impose a charge for copies sufficient to recover the

cost of printing.

Comment. Subdivision (a) of Section 723.128 requires the preparation
of an informational pamphiet that contains the information necessary so that
an employer may comply with the law. The creditor mails the employer a copy
of the pamphlet with the earnings withholding order. 3See Section 723.107.

Subdivision (b) permits the State Administrator to recover the cost of

printing informational pamphlets and withholding tables.
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Article 6, Administration and Enforcement

§ 723.150. State Administrator

723.150. Except for those duties required of the Judicial Council,

the State Administrator shall sdminisier and enforce this chapter.

Camment. The State Administrator is the Department of Industrial Rela-

tions. See Section 723.11 {defining "State Administrator”),
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§ 723.15). Bules and regulations

T23.151, The State Administrator, in accordance with the provi-
sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of
Division 3 of Title 2 of the Govermment Code, shell adopt, amend, and
repeal such rules and regulations as &re reasonably necessary for the

purpose of administering and enforcing this chapter and as are not

inconsistent with this chapter.

Comment. Sectlon 723.151 requires that rules and regulations be

adopted, amended, and repeeled in accord with the Administrative Procedure

Act.
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jL723.152. Investigations and enforcement powers generally

723.152. For the performence of his duties, the State Adminis-
trator has the powers conferred by Article 2 (commencing with Section
11180) of Chapter 2, Part 1, Division 3, Title 2 of the Government

Code.

Comment. Section 723.152 makes clear that the State Administrator, in

performing his duties under this chapter, has the general authority glven

the head of each state department to make investigations and prosecute

actions.
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§ 723.153. Liaison with federal administrator

723.153. The State Administrator pay perform all acts required
by the Administrator of the Wage and Hour Division of the United States
Department of Labor as conditions to exemption of this state from the
earnings garnishment provisions of the Consumer Credit Protection Act
of 1968, including, but not limited to:

(a) Representing and acting on behalf of the state in relation
to the Administrator of the Wage and Hour Division and his represen-
tatives with regard to any matter relating to, or arising out of, the
application, interpretation, snd enforcement of the laws of this
state regulating withholding of earnings.

(b) Submitting to the Administrator of the Wage and Hour Division
in duplicate and on a current basis, a certified copy of every statute
of {his state affecting earnings withholding, end a cer-
tified copy of any decision in any case involving any of those statutes,

made by the Supreme Court of this state,

(c) Submitting to the Administrator of the Wage and Hour Division
any information relating to the enforcement of earnings withholding

laws of this state which he may request,

Comment, BSection T23.153 authorizes the State Administrator to do
whatever 1s reguired by the federal administrator to obtain and maintain
a state exemption from the earnings garnishment provisions of the Consumer
Credit Protection Act. A similarly broad grant of power as that contained

in the first paragraph of Section 723.153 is found in Govermment Code
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Section 25210 (county participation in Economic Opportunity Act of 196k4).
Subdivisions {a), (b}, and (c) are based on the language of 29 Code of
Federal Regulations Section 870.55(a), requiring the State Administrator

to act as liaisen with the federal administirator.
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§ 723.154. Warning to violator

723.154%. If the State Administrator determines that the public
interest will be adequately served by such action, he may give a per-

son who violates this chapter a suitable written notice or warning.

Comment. Section 723.15Y4 is based on Health and Safety Code Sections

26332 and 26555.
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§ 723.155. Conference with suspected violator

723.155, If the State Administrator has resson to believe that

any viclation of this chapter hasz occurred or is threatened, he may 3

i

hold an informel conference with the suspected violator or his repre-
sentative for the purpose of ascertaining the facts relating to the

suspected violation and, if it appears that a violation has occurred

or is threatened, arriving at an adequate and effective means of cor-

recting or preventing the violatiomn.

Coment. Section 723,155 1s based on Section 12533 of the Government

Code, which relates to the powers of the Attorney General in connection with

health care service plans. :
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§_T23.156. Cessge and desist order

723.156. (a) The State Administrator, acting in the name of the
people of the State of Califormia, may issue an order directing eny
person to show cause why an order should not be issued directing such
person to ceass and desist from engaging in any act or practice in
violation of eny provision of this chapter.

{b) Within 15 deys after service of the order to show cause, the
respondent may request a hearing on the question of whether acts or
practices in violation of this chapter have occurred. The hearing
shall be conducted pursuant to Chapter 5 (commencing with Section 11500)
of Part 1 of Division 3 of Title 2 of the Govermnment Code, and judicial
review shall be aveilable as provided by Section 11523 of the Govern-
ment Code.

(¢) If the person fails to show cause why the cease and desist
order should not be issued, the State Administrator may issue the

order.

Comment. Section 723.156 is based in part on Section 12534 of the
Government Code, which relates to powers of the Attorney General in con-

nection with health care service plans.
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§ 723.157. Injunctive relief; failure to comply with cease and desist order

T23.157, 1In case of any violation of this chapter, if the
viplator does not comply with a cease and desist order issued pursuant
to Section 723.156, the State Administrator, acting in the name of the
people of the State of California, may institute a proceeding to ob-
tain injunctive relief or other appropriate relief in the supericr
court in and for the county in which the viclation ocecurs or in which
the principal place of business of the violator is located. Any pro-
ceeding under this section shall conform to the requirements of Chap-
ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code
of Civil Procedure, except that the State Administrator shall not be
required to allege facts tending to show the lack of an adequate re-

medy at law or tending to show irreparable damage or loss.

Comment. Section 723.157 is based on Section 12535 of the Govermment
Code, which relates to powers of the Attorney General in connection with

health care service plans.
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§ 723.158. Injunctive relief pending administrative adjudication

723.158. Whenever the State Administrator has reassonable cause to
believe that there has been any viclation of this chapter end that sub-
stantial and irreparsble injury will be unaveoidable if injunctive relief
is not obtained pending final adjudication pursuant to Section 723.156:
the State Administrator, acting in the name of the pesople of the State
of California, may institute a proceeding tc obtain suech injunctive
relief or other appropriste relief in the superior court in and for the
county in which the viclation occurs or in which the principal place of
business of the violator is located. Any proceeding under this section
shall conform to the requirements of Chapter 3 (commencing with Section
525) of Title 7 of Part 2 of the Code of Civil Procedure, except that
the State Administrator shall not be required to allege facts tending

to show the lack of an adequate remedy at law.

Comment. Seeticon 723.158 is based in part on Section 12535 of the Govern-
ment Code, which relates to powers of the Attorney General in connection with
health care service plans. This section makes clear the power of the State

Administrator to obtain judicial injunctive relief in emergency circumstances

where normal administrative procedures would be inadequate.
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§ 723.159. Enforcement of orders

723.159. Any order of the court made pursuant to this chapter may

te enforced by the court by contempt or other appropriate order.

Comment. Section 723.159 makes clear the power of the court to com-
pel obedience to its orders. See Sections 128 and 1209(5). S=e generally

Part 3, Title 5 (Sections 1209-1222),
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§ 723.160, Fraudulent withholding by employer

723.160. 1If an employer withholds earnings pursuant to this
chapter and, with the intent to defraud either the judgment creditor
or the judgment debtor, fails to pay such withheld earnings over to

the judgment creditor, the employer is gulilty of a misdemeanor.

Comment. Section 723.160 is based on Labor Code Section 227 (failure

to make agreed payments to health, welfare, or similar fund}.
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§ 723.161. Remedies of judgment creditor

723.161. If an employer fails to withhold or to pay over the
amount be is required to withhold and pay over pursuant to this
chapter, the judgment creditor may bring a civil action against such

employer to recover such amount.

Comment. Section 723.161 authorizes sult by a creditor ageinst an
employer bhoth where the employer fails to withhold properily and vhere he
fails to pay over amcunts withheld. This remedy is independent of the pro-
cedure provided In Chapter 2 (Secticns T17-723) of this Part and Section
723.161 makes clear that supplemental proceedings under Chapter 2 are not
a prerequisite to suit by the creditor against the employer. Whether or
not Chapter 2 is applicable in this situation is & matter not dealt with
here.

Of course, in addition to the remedy Section 723.161 provides to the
Judgment creditor, the court has the power to compel obedience to its
orders through exercise of the contempt power. See Section 723.159 and

Comment thereto.
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§ 723.162. Fees of clerk

723.162. (a) The fee for filing an application for an earnings
withholding order under subdivision {a) of Section 723,101 is two dol-
lars {$2).

{(b) The fee for filing mn application and abstract under subdivi-
sion (b) of Section 723.101 is two dollars ($2) when filed in a justice
court and four dollars ($4) when filed in a superior or municipal court.

{c)} Except as provided in Section 723.24, no other fees may be

charged under this chapter.
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FINANCIAL CODE

Financial Code Section 15406 (repealed)

Sec. 12. Section 15406 of the Financial Code is repealed.

35406+--The-sharee-and-ceriificates-for-funds-received-of
members-ef-any-eredit-unien-and-ali-the-accupnistion-on-sueh
sharec-and-eertifieates-are-cxempi-frem-sale-cn-execution-and
preceedirgs- suppiemeniary-~thevetoy - to-ihe-apeuns-of -one-thousand

five-hundred-dollars-{$15560)~

Comment. Section 15406 is superseded by the provisions of Sections
690.7 and 690.7-1/2 of the Code of Civil Procedure. See Sectlon 690.7.and

Comment thereto.
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IABOR CODE
Labor Code § 300 (amended)

Sec. 13. Section 300 of the Labor Code is amended to read:

300. (a) As used in this section the phrase "assignment of wages"

includes the sale or assigmment of, or giving of an order for wages or

salary.

e, e

(b) No assipnment of ;-sz-order-fs¥ wages ex-salezy ,earned or

to be earned, shaii-be is valid unless all of the followlng conditions

are satisfied :

L;l suek The assignment is contained in a separate writteu instru-
ment, signed by the person by whom the said wages s¥-saiazy have been
earned or are %o be earned, and identifying specifically the transaction
to which the assignment relates s-and D

{89 Lgl Where sueR the assigmment ef;-eor-ewder-fer-wages-er-ealary
is made by a married person, the written consent of the husband or wife
of the person making sueh the assigmmeunt er-erder is attached to suekr
the assignment er-evderj-amd .

ted -(3) Where sueh the assigmment ex-erder-for-wages-or-salayy is
made by a minor, the written consent of & parent or guardian of sueh the
minor is attached to sueb-ewder-e¥ the assignment ;-anmd .

€43 (4) Vhere such the assigrment ef-ex-ewder-for-wages-e¥-salasy
is made by a person who ls unmarried or who is an adult or who is both
unmarried and adult, a written statement by‘the person making sueh the
apsigrment er-ewder , setting forth such facts, is attached to or ineluded
in sueh the assigoment or-ezxder; .

fed (5] Mo other assignment er-ewrder exists in connection with
the same transaction or series of transactions and a wrltten statement
by the person making su2k the assigmment sr-exder to that effect ; is

attached sheweis to or included sheveinj-amd in the assignment.
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Labor Ceode § 300
£23 (6) A copy of sdeh-am the assignment ez-ezder and of the

written statement provided for in subdivisien-{d)}-hereef paragraph (4) ,

authenticated by a notary public, ghaii-heve-Been is filed with the em-
ployer, asccampanied by an itemized statement of the amount then due %o
the assignee ¢ .

(7) previded;-thas-at-sueh-sime At the time the assignmwent is filed

with the employer, no other assignment ez-erder for the payment of any

wages er-satery of the employee is subject to payment s and no sbtachkmerni

ep-lovy-gr-exeedsien earnings withholding order against said his wages

er-caary is in force,
Avy~yaiid-assignme Rty -wkeR~Filad~in-neeordanee-rwith~the-provigiens
aentatned-khereins-shall-have-priowity-with-rospeei-to-any-onbseguently
filed-ascignmeni-or-order-or-cubiegueRE-asbachment-e¥-layy-gn-exHgendien=s
ARy-pevwer-ef-aiierney-se-g8eign-or-eetlees-weges-ev-gatary-shatl-be
reveeable-as~any-iinme-by-the-maker-therest-

(c) A valid assigrment of wages in effect at the time an earnings

withholding order is served suspends the operaticm of the earnings with-

heolding order until after the end of the pay period during which the

earnings withholding order is served. Thereafter the earnings withhold-

ing order has pricrity over the assignment.

Ho-assigomani-afy-er-ardor-for-vagada-or-galary~-ghaii~-be-valid-unieas
af$~-the-sime-~of-the-Raking-theroef;-sush~wages-gr-salayy-have-been-carnedsy
sxaapi-for-the-necensidios-ef-1ife-and-then-eniy-4o-the-person- oF- pEFEORS
furnishigg-sveh--roeassitisn-af-1ife-direasly-and-then-enly-for-the-apeunt
necded-bto-furnich-esuekh-Recegpitiegr--URder-any-assignmert-ef s -ov-order
fer-wagea-or-gatary-te-be-ecarrody-a-sun-nei-te-exeend~50-per-eoniuz-of
the-assignerls-vages~-or-8alaryy-and-Res-fe-eieesd-25~por-eenivn-af-the
assigrerlg-vages-o¥-salaryy-upek-tho-gHowing-thas-suek-Hages-oFr-5atAry

~129-



Labor Code § 300
ape-neeecsary-fer-the-suppert-sf-his-mechery-fathery-spetsey-ehiidren
ex-osher-pembers-of-his-familys-reeiding-in-shig-Stnte-and-suppersad
iR-vwhele-er-in-peyri-by-hia-labey;-sheti-be-ecoatlostiblie-fren-the-as-
sisperla-exployer-at-the-tips-of-cach-payment-ef-guch-wages-er-gaiarys

Lgl The employer skail-be is entitled to rely upon the statements
of fact in the written statement provided for in subdivisiene-{di-and

{e}-hereef paragraphs (4) and {5) of subdivision (b) , without the nec-

essity of inquiring into the‘truth thereof, and the employer shall in-
cur no liability whatscever by reason of any payments made by him to
an assignee under any assignment sr-esders in reliance upon the facts
so stated.

{e) An assignment of wages to be earned is revocsble at any time

by the mgker thereof. Any power of attorney to assign or collect wages

or salary is revocable at any time by the maker thereof. No revocation

of such an assignment or power of attorney is effective as to the em-

ployer until he recelves written notice of revocation from the maker.

Lfl No assignment of er-srdew-far wages er--galawy » earned or to
be earned , skeii-be is valid under any circumstances 5 if thé wages or
salary 2arned cor to be earned are paid under a plan for payment at a
central place or places established under the provisions of Section
20ka ef-ihig-eeds .

Lﬁl This section skai: does not apply to deductions which the em-
ployer may be requested by the emplioyes to make for the payment of life,
retirement, dlsability or unemployment insurance premiums, for the

payment of taxes owing from the employee, for contribution to funds,
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Labor Code:§ 3CO
plans or systems providing for death, retirement, disability, unem-
ployment, or other benefits, for the payment for goods or services
furnished by the empioyer to the employee or his family at the re-
quest of the employee, or for charitable, educational, patriotic or

similar purposes.

Comment. Section 300 iz amended to make the section consistent with
the Farnings Protection Iaw (Code Civ. Proc. §§ 723.10 et seq.).

Subdivision {a). Subdivision (a) simply makes clear that the shortened

phrase "assignment of wages" continues prior law as to the kind of instru-
ment dealt with in this sectiom.

Subdivision {b}. Paragraphs (1) through (6} of subdivision (b) con~-

timue without substantive change provisions formerly contained in Section
300. Paragraph (7) of subdivision (b) continues without substantive change
a provision formerly contained in Section 300 except that the former refer-
ence to the attachment or levy on execution agalnst wages or salary 1s re~
placed by & reference to an earnings withholding order to conform to the
procedure provided by the Earnings Protection Law.

subdivision (¢). Subdivision (c) clarifies the relationship between

a valid prior wage assigmment and a subseguently served earnings withholding
order. Where a wage assigmment is in effect and an earnings withholding
order is served, the employer shall not withhold pursuant to the order
until after the end of the pay period during which the order was served.
Thus the wage assigmment Is in effect given an exclusive preference for that
pay period and the debtor is given an opportunity to put his affairs in

order. Such action may include revoking the wage assigmment as to anesrned
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Labor Code § 300
wages pursuant to subdivision (e). Even where the debtor revokes the wage
assigmnment prior to the end of the pay periocd {but after receipt of an
earnings withholding order), the operation of the order is suspended until
after the current pay perlod. Hence, the debtor is afforded an opportunity
to retain his unearned wages for the current pay period cnly. aAfter such
moratorium, the earnings withholding order has a priority over the assignment
if the latter remains in effect. The unlimited preference formerly given tc sn
assignment of unearned wages or salary is not continued because this preference
would permit a judgment debtor to give preference to one creditor and to defeat
the claims of other creditors who seek to collect on their judgments under the

Farnings Protection law.

Subdivision {d). Subdivision (d) continues without substantive change

a provision formerly found in Section 300.

Subdivision (e). The first sentence of subdivision (e) which makes an

assignment of unearmned wages or salary revocable at any time by the maker
thereof, replaces the former provision of Section 300 which invalideted an
assignment of wages or salary unless such wages were earned or the assignment
was for necessities or for support. This provision alsc restricted the amount
of unearned wages or salary that could be assigned. Although there are no
limits on the amount of wages or salary that now can be assigned, subdivision (e)
will permit the person making the assignment of wages or salary to be earned

to revoke the assignment at any time. Thus, where an assigmment hecomes too
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Labor Code § 300

onerous, especially after service of an earnings withholding order, such
assigmment may be revoked. The delayed preference given the earnings
withholding order under subdivision {c) will generally require persons having
judgments, including support orders, to use the procedure provided in the
Earnings Protection Iaw-~-rather than Section 300--to enforce their judgments,
but it avolds conflict between wage assignments and orders issued pursuant

to the Earnings Protection law.

Subdivisions {f) and (g). Subdivisions (f) and (g) continue without

substantive change provisions formerly contained in Section 300. Other
statutes may authorize deductions from employeee' wages or salary without
compliance with this section. E.g., Govt. Code §§ 1158, 12420, 13922, 20135.
It should be noted that the inapplicabllity of Sectlon 300 to the deductions
referred to in subdivision (g) means not only that compliance with the
formalities provided in Section 300 is not required but alsc that Section

300 provides no special preferences for such deductious.
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CPERATIVE DATE

Sec. L1%. This act becomes cperative on July 1, 1973, but the
Department of Industfial Relations and the Judicial Council may,
prior to that date, do whatever is necessary so that this act may
go into effect on July 1, 1973. The Department of Industrial Relations
shall publish the earnings withholding tables and informaticnal pamph-
lets referred to in Section 723.128 before July 1, 1973. The Judicial
Council shall prescribe by rule the necessary forms as required by

Section 723.120 before July 1, 1973.
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