# 7 8/30/71
Memorandum Tl-57
Subject: Study Tl - Pleading {Compulsory Joinder of Causes)

SUMMARY

At the direction of the Commission, the tentative recommendation relating
to compulsory joinder of causes of action {copy attached) was distributed for
comnent to ﬁarious interested persons and organizations. We received comments
from a number of persons,and these are attached as exhidbits to this memcrandum.
Ve h%ve not yet received comments from the Judicial Council or the Califorpia
Trial Lawyers Asscciation.

With one exception, the comments received all favored the Commission's
proposed legislation. Some of the favorable comments made suggesticns for
revisions and these are discussed below. The one unfavorable comment suggests
that the Ccmmission ccnsider the merits of the Califarnia definition of a cause
of action and/or whether compulsory joinder showld be limited to certain
specified types of situations (such as personsl injuyy and property damage

litigation).

REVIEW OF COMMENTS

Section 426.10 (page 6 of Tentative Recammendaticn)

Mr. Jack T. Swafford (Exhibit I) suggests that subdivision (b} of Section
426,10 be amended to delete."or cross-complaint.” He belleves that this phrase
is uwmnecessary in view of the definition of "complaint” in subdivision {a).
The pbrase may not be essential, but the staff suggests that it be retzined
because it makes it entirely clear that "plaintiff" includes a person who
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files a cross-complaint; this might not be entirely clear if the phrase were
deleted as suggested.

Mr. Swafford alsoc suggests a revision of subdivision {c) so that the
subdivision would read as follows:

(¢) "Related cause of action" means a cause of action which arises
out of the same transaction or occurrence which gives rise to a cause of
action which the plaintiff alleges in his compisint.

Mr. Swafford believes this is s desirable change because the present wording
"does not recognize the situation where seversal unrelated causes of action

are properly included in the same Compleint." The staff believes that the

suggested revision of subdivision {¢) is an improvement and should be adopted.

Section 426.20 (page 7 of Tentative Recommendaticn)

Mr. Swafford (Exhibit I} suggests that Section 426.20 be revised to read:
426.20. Except ss otherwise provided by statute, if as to any
cause of action alleged in his complaint, a plaintiff shall as te¢ any
person named as a defendant in such cause of actiocn (who is served or
who appears in the action) fall to allege in such complaint a related
cause of action which he has against such person at the time his com-
plaint is filed, such plaintiff may not thereafter in mny other action
asgert such related cause of action against such person.
This suggestion is made because "it seems to me that [Section 426.20] fails
to recognize the possibility that there can be more than one plaintiff in an
action, and that there may be different plaintiffs and different causes of
action in the same complaint with different defendants in each of the cruses
of action." The staff does not believe that proposed Section 426.20 is
defective and believes that it is a much more clear and concise statement
than that proposed by Mr. Swafford.
D. Reginald Gustaveson (Exhibit IV) suggests that the rule as to assignd~
ments and subrogaticns be included in the text of the statube rather than in

the Comment. It would be very difficult to incorporate the substance of the
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rules relating to assignment and subrogation in the statute since the rules
depend on whether the assignment is a complete or partial asssignment and on
whether the plaintiff retains a beneficial interest in the case of a camplete
assignment. There 1s coPsiderable danger in attempting to state the rule in
statutory form. Nevertheless, if the Commission beliewves that this 1s desir-
able, the following is suggested:

426.20. (a) [text of existing section as set out in tentative
recommendation].

(b) For the purposes of this section, & cause of action which the
plaintiff "has” at the time his complaint is filed does not include one
that hag been completely assigned to ancther, or one to which another
is completely subrogated, prior to the filing of the plaintiff's com-
plaint unless the plaintiff is still the beneficial owner of all or a

portion of the assigned or subrogated cause at the time the complaint is
filed.

Section 426.70 (page 11 of Tentative Recoummendation)

Thers were no comments cyn this secticon.

Section 431.70 {page 13 of Tentative Recommendstion)

Judge Stevens Fargo (Exhibit VII) comments:

it [is] highly desirable that we have this requirement in the form
proposed. My only reservation is as to proposed CCP 431.70. It
seems to me the cause of action barred by Section 426.10 ought to be
treated as 1f barred by limitation; and available for set off.

This 1s, of course, & questlon that has been considered a number of times ty
the Commission. It would appear desirable to expand the Comment to amended
Section 431.70 to include a more informative discussion. We suggest that the
Conmment be revised to read as follows:

Under Section 431.70, claims which have previously been waived by
failure to plead them under Section 431.30 {compulscory cross-complaint)
are not revived for the purpeses of set-off in a later action. This
continues what sppeared to be the prior law. BSee Jopnes v. Mortimer,

28 Cal.2d 627, 170 P.2d 839 (1946)(by implication). See alsc Franck v.
J. J. Sugarman-Rudolph Co., 40 Cal.2d 81, 251 P.2d 949 (1952), holding
that former Code of Civil Procedure Section 440 did not revive claims
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previously waived. Section 431.70 is amended to treat claims barred by
Section 426.20 (compulsory joinder of causes in complaint) the same as
those barred by Section 431.30. The rationale for not allowing a claim
barred under Section 426.20 or 426.30 to be used as & set-off in a later
action is that there was prior 1itigation between the same parties on
the transaction or occurrence that gave rise to the barred claim. This
distinguishes these cases from those where the claim was barred by the
statute of limitations. Accordingly, Section 431.70 ameliorates the
effect of the statute of limitstions but does not revive claims that have
previously been waived by failure to plead them in prior litigstion arising
out of the same transaction or occurrence.

Other Comments

Raymond W. Schneidér (Exhibit II) suggests that the statute should apply to
special proceedings as well as civil actions. He would revise Section 426.60
(set out on pink sheet attached to tentative recommendation) accordingly. The
proposed statute does not apply to special proceedings.

Kerry C. Smith (Exhibit VIII) is the lone objector to the tentative recom-
mendation. His objection primarily is thkat the plaintiff should not ke required
to Join causes ﬁhen he brings an sction for declaratory relief. He has
overlocked the express exception for declaratory relief sasctions. See Section
426.60(c) (set out on pink sheet attached to tentative recommendaticn).

Regpectfully submitted,

John H. DeMoully
Executive Secretary
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Memo 71-57 EXHIBIT I

BURRIS & LAGERLOF

SJOSEFPH J. BURRIS

ETANLEY C. LAGERLOF ATTORNEYS AT LAW GEGRGE w. DRYER
M. MELVIN SWIFT, JR. OO0 SOUTH VIRGIL AVENUE - 1881- 1955

H. JESS SENECAL MQND R. HAILS
JACK T. SWaAFFORD SUITE 200 IBED-1959
JOHN F. BRADLEY LOES ANGELES, CALIFORMIA 90020

TELEPHONE (2:3) 385-4344%

July 29, 1971

WILLIAM W. DAVIS
BEN A, SCHUCK, IIT -

My, John H, DeMoully

Executive Secretary

California Law Review Commission
School of Law

Stanford, California 24305

Re: Tentative Recommendation Relating To
Compulsory Joinder of Causes of Action

Dear Mr. DeMouily:

I received and reviewed the Commission's recommenda-.
tion No. 71 dated July 12, 1971 relating to compulsory.
joinder of causes of action. While I concur in the view
that a revision of the Code is necessary to require compulsory
joinder of causes of action on the part of plaintiffs, I
have some suggestions for revising the present proposals,

Initially, with respect to Section 426,10 dealing
with definitionsr it seems to me that the language ''or
cross-complaints” in Subdivision (b) is unnecessary in
view of the definition of “Complaint" in subdivision {(a).

With respect to subdivision {¢) of the proposed
Section 426,10, it seems to me that it is somewhat awkward
in that it does not recognize the situation where several
unrelated causes of action are properly included in the
same Complaint, Hence, I would revise the definition to
" read as follows:

"Related cause of action" means a cause
of action which arises out of the same trans-
acticn 'or cccurence which gives rise to a
cause of action which the plaintiff alleges
in his complaint,"

With respect to proposed Section 426.20, it seems to
me that it fails to recognize the possibility that there can
be more than one plaintiff in an action, and that there may be
different plaintiffs and different causes of action in the



‘BURRIS & LAGERLCF

My, John H, DeMoully -2 July 29, 1971

same complaint with different defendants in each of the causes
of action. 1In other words, the bar of the statutes should
arise only as between the same plaintiff and the same defendant,
Accordingly, I would revise the section to read substantially
as follows:

Except as otherwise provided by statute,
if as to any cause of action alleged in his
complaint, a plaintiff shall as to any person
named ag a defendant in such cause of action
{(who is served or who appears in the action)
fail to allege in such complaint a related
cause of action which he has against such
person at the time his complaint is filed,
such plaintiff may not thereafter in any other
action assert such related cause of action
against such person,

I recognize that these suggestions are applicable to
the new enactments of Chapter 244 of the 1971 Statutes but
submit them at this time for consideration in any event,

Very truly ycurs,

,75 Y xmw?f" A

Jack T. Swafford
of BURRIS & LAGERLOF

- JTIS:pk
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e, COUNTY COUNSEL

e COUNTY OF HUMBOLDT

“-“'}; e EUREKA, CALIFORMIA 95501 RFHONE [707) 445-7236

July 30, 1971

Mr. John H. DeMoully, Executive Secretary
California Law Revision Commission

Schocl of Law -~ Stanford University
Stanford, California 94305

Re: Tentative recommendation relating to compulsory
joinder of causes of action

Dear Mr. DeMoully:

With your letter of transmittal, received July 28, 1971,
you included copies of the tentative recommendation of the
Califernia Law Revision Commission relating to compulsory
joinder of causes of action.

We have reviewed the tentative recommendation and wholly
approve the recommendations made by the California Law Revlsion
Commission relating to joinder of causes of action.

However, we wish to point out that even this provision
would not eliminate multiplicity of actions where the plain-
tiff commences a special proceeding rather than a civil
action. The tentative recommendation would not require the
person initiating a special proceeding to join all causes that
rose out of the transaction or occurrence which is the basis
of his initiation of the special proceeding.

As an example, in recent years we have had a plaintiff
who first initiated a proceeding in mandamus and, after the
petition for mandamus was denied, commenced a civil action for
damages on the same set of facts. So far, the court has
refused to recognize the ruling in the mandamus action as res
judicata on the civil action for damages.

We feel that the tentative recommendation makes even more
sense than compulsory joinder of actions for defendants.

Very truly yours,

R%gg:Z 6 Schnelder

County Counsel

RWS:mfs
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Mr. John H., DeMoully

Executive Secretary

Caiifornia Law kevision Commission
Scnool of Law

Stanford University

Stanford, California 943065

-

Dear dr. DeMoully:

This lettar is to
a

i
of the Tentative Recomuen i

ATTORNEYS AT LAW

OMNE WILSHIRE BOUJEVARD
LTS ANGELES, CALIFODRNIA SOGOI7

TELZFRORE (2i3] GE2D-3322

ndicate my approval
on relating to Com-

at
pulsory Joinder of Causes of Action, dated July 12,

L87L.

JEL:k

James . Luadlam
for MUSICK, PRELER & GARRETT
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CITY HALL 343 WEST COMMONWEALTH AVENUE FULLERTOMN, CALIFGRNIA  PH. LAMBLRT 57171

August 2, 1971

Mr. John E, DeMoully

Executive Secretarv

Californiz Law Revision Commission
Schocl of Law - Stanford University
Stanford, california 94305

Dear Mr, DeMoully:

The tentative recommendations
for compulsory joinder of causes of action by
Plaintiffs appears to be well considered; how-
ever, it seems that a subrogation should be
treated the same as an assignment where both
occur prior to filing suit, Rather than leave
either to judicial interpretation, it would
help to add a provision that clearly stated
the meaning of "which he has" as applicable in
cases of assignment or subrogation.

=1l

Jerton City Attorney
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Law OFFICES

REID, BABBAGE & COIL

ENOS O REID
SO 2 BARIBATE
AORACE Ca COHL
R OHaID A GROWHN
SN ALD F, POWEL
Davil G, MOT RE
wLLIAM 7 BAILEY. o,
JAMER F WAL

Avgust 11, 1671

Mr. Johi H, Deboully

Executive Secretary

California Law Revision Commission
School of Law

Stanford University

Scanford, California 94305

IEOO GRANGE STHEET
FOST OFFICE BOX 1303
RIVERSIDE, CALIFORNIA 92502
TELEPHONE B8B2- 17T
AREA CODE T4
TABLE ADDRESS TREBCQY

Re: Recommendaticn and Study Relating to
Counterclaims and Cross~Complaints, etc,

Dear John:

T
regarding the above-captioned subject.

nis will acknowlegge vour Letter of Transmittal

We have examined the tentative recommendation

and are in favor of it,

Best nersonal regards,

JDB:ml

Very truly yours,

RELID, BAEBAGE & COIL

- ’.l
£ : o

John D; Babbage
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Yvemo 71-57 EXHIBIT VIIX

LAW QFFICES OF

CHICKERING & GREGORY

GNE ELEVEN SUTTER STREET TELEPHONE
CODE ADDRESS 4213430
"EHICGREG" SAN FRANCISCO 94|04 AREA COOE 415

August 13, 1971

California Law Revision Commission
Schocl of Law - Stanford University
Stanford, California 94305

Attention: Mr. John H. DeMoully
Gentlemen:

I would like to take this opportunity to comment
upon the tentative recommendation of the California Law
Revision Commission relating to compulsory joinder of causes
of action. I question the following conclusion contained in
the recommendation:

"And the possibility that plaintiffs will be
encouraged to press causes of action they would
not ordinarily pursue is minimal in view of the
common practice of joining all related causes
as a matter of course. Any burdens added to
the litigation will be outweighed by benefits
the compulsory joinder rule will provide,"

The examples used in the recommendation deal solely with personal
injury and property damage litigation. I am having a difficult
time finding other examples that would support the conclusions.
For example, why should a plaintiff shareholder, when suing the
corporation for declaratory relief, be required to assert a
derivative cause of action and possibly a class cause of action
when those causes of action very likely could arise out of the
same transaction or occurrence as the declaratory relief action.
The burdens confronting a plaintiff in having to bring a deriva-
tive action (e.g., security for expenses) or a class action (e.g.,
notice requirements, court administration and supervision) might
very well severly handicap and discourage a plaintiff from bringing
the declaratory relief action. As you know, there is a strong
policy in the law toward eliminating impediments that may prevent
a plaintiff from having his day in court.



CHICKERING & GREGORY

California Law Revision Commission Aungust 13, 1371

-2

Similarly in the foregoing example, the defendants
might very well not want to be put to the trouble and expense
of defending a derivative or class action.

In my opinion, the tentative recommendation is a
good faith attempt to attack the symptoms rather than the
problem itself. It appears that the principal problem is
California's definition of a cause of action.

In my opinion, the Commission should give further
study to this matter along two lines, as follows:

1. A study directed at the merits of the
California definition of a "“cause of
action"; and/or

2. A study directed toward determining
limits to the compulsory joinder of
causes of action to those situations,
e.g., personal injury and property
damage litigation, where it indeed
has merit.

Very truly_ngrs,

A j;’_',_/ f;}_ oy .r”
/ér 3/% b_ﬁ;xfm;
Rerry /C. Smith

XCS:1lw



)

™

ipas T1e57 EXRZD X

PACIFIC GAS AND ELECTRIC COMFPANTY

LG —— 77 BEALE STREET » SAN FRANCISCO, CALIFORMNIA 94106 « (415) 781-4211

FRECERICK T. SEARLS MoKy KRLAx

HERWY F. LAPLANTE
VICE PRESIDENT AND GENERAL COUNSEL qugust 1 2 ] 19 ? l RIOMARD &, EoaRkE
. HAILEERT &, HARWICE
JOHN ©. MORRISSEY EDwamt J. MEAAN T
Janw 8. LpoarEr
ASSOCIATE GENERAL COUNIEL Jerny B iGN
Argan Wemr, J®-
WwWikblAM B, KUDER - BEWIOR EHUNAEL
WilLiAt E. JOHNS ARYHUR L. HiLLMAK, JR-
MALCOLM H. FURBUSH SrARLES W.TRIDREL
RDACAY CHHLBADY
CHARLES T. VAN DEUSERN AANFORD M, J<rpl
BIARLEY T RKIMWEN
JOHK A SPROULL W. fJaroy dawarn
MALTOLM A. MACKILLOH Do 16s £ G M0
Js BRADLOY SukNIN
PHILIP A GRANE, JR. BERNART o, OELE4BAnTA
ASEIETRNT SLHEARL COUNLEL Anpu K, FALLIM, dW,

TDANALE L. FRETAN

JankE G LoGwsoN

Japres S, EngLERT, JK.
ATTONNEY S

Mr. John D. DeMoully

Executive Secretary

California Law Revision Commission
School of Law - Stanford University
Stanford, California 94305

Re: Tentative Recommendation Relating to Compulsory
Joinder of Causes of Action

Dear Mr. DeMoully:

Thank you for sending me the ccopies of the above referenced
tentative recommendatiocn.

I approve of the tentative recommendation as contained in
the proposal dated July 12, 1971.

Please retain my name on your mailing list for future

recommendations.
Thank you.

Very truly yours,

SANFORD /M. SKAGGS 3:
SMS: nw
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SHELDOMN MILLIKEN
ATTORNEY AT Law
FTA LAST SARLEN STRIZT
PASADEMA, CALIFGRNIA 2110

TELIPACHME 7935390

August 17, 1871

California Law Revision Commission
School of Law - Stanford University
Stanford, California %4305

Re: Compulsory joinder of causes of action

Gentlemen:
T have studied the tentative recommendation.
My response must be subject to two limitations:

1. My practice, confined solely to our own real estate
transactions, does not encompass litigation.

2. I haven't heard any opposing arguments.
Nevertheless the logic of the recommendation seems so in-
ezcapable that I approve it.

Sincerely,

e L. -
P

.
3

o r . . F ,—".
P S S I AP

Sheldon Milliken

SM/ps
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GORSON GAAY (1873~ 1867]

w. P.CARY [iB82-1943]
WAL TER AMES

FRANK A FAYE [1804-1970)

+ORN M CRANSTON
SAMES W ARCHER
HOSEPHINE IRVENG
FHANK XOCKRITZ
STERLING HUTCHESQN
THOMAS C.ACKERMAN, SR,
EUGENE L. FREZELAKD

H REAVES ELLEDGE, JA
KARL FRBELL

JOSIAH L.NEEPER
FREGERITR F. CROWELL
RIGHARD ALEXANDER B8URT
RUDI M. BREWSFER
ROAERT AMES

THEQUORE 4. CRANSTON
JAMES K SMITH

RORBERT G COPELAND
TIMQTHY ¥ M3FARLAND
TAYD E. MOKNAHAN
RALFH M PRAY, TL

LEQ LACY, JR
FREQGERICK | FOX
T.HNGK BELL

MICHAEL JUSTIN MYERS
TERAY . AJISS

CavIiD B GEERDES
JAMES F.STIVEN
STEVEN W. ERICKSCH
LAMCE C.SCHAEFFER
WiLLIAM E BEAMER
BAOWNING E. MAREAN
ARMBERT W. BELL. VR
CLYGE A ROMREY
MICHAEL J. DLCROR
TIMOTHY W_TOWER

EXHIBIT XI

Gray, CARY, AMES & FRYE
ATTORNEYS AT LAW
2100 UINION BANK BUILDING
SAN DIEGS, CALIFORNIEA 92101
TELEFHONE {714) 233~7323

LA JOLLA OFF|GE
777% GIRARD AVENUE
LA JOLLA, CALIF. 92037
TELEPHONE (714} 4564321

August 26, 1971

Mr. John H. DeMoully .
Executive Secretary

California Law Revision Commission
Stanford University School of Law
Stanford, California 84305

Dear Mr. DeMoully:

Thank you for your recent letter of transmittal
regarding your Commission's tentative recommendation relating
to compulsory joinder of causes of action. While it would
be possible to enter into a long discussion censidering each
and every pocint touched upon in the Commission's comments,
it would seem to serve no useful purpose. Suffice it to
say that I have closely reviewed the recommendations and
the underlying reasons therefor and entirely agree with every
point made. I believe the language set forth in the proposal
is as concise as reasonably possible and the effect of the
enactment of your proposals would be of substantial benefit
to the litigation oriented practitioner in California.

I thank you for the opportunity of commenting on
your proposal and hopefully it will receive warm acceptance
in the 1972 legislature.

Sincerely,
-

Terry D. Ross
For
GRAY, CARY, AMES & FRYE

TDR/k1C
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iAW OFFICES FOET GFFICE BOX AW
JFRCOFESSIONAL BUILDING

WALKER, SCHROEDER, DAVIS & BREHMER MONTEREY. CALIFORNIA 83940

e 5 wa A08) 37H-SI6I
GECRGE M. WALKER :
SESRGE L.SCHROGEDER CABLES AW
G GERVAISE Davis Ol ———

ALSO
GEQRGE W. BREHMER, JR. CARMEL, CALIFORMIA

Avgust 30, 1971

John H. DeMoully, Executive Secretary
California Law Revision Commission
Stanford, California 94305

RE: Recommendation concerning
Compulsory Jeinder of Causes of Action

Dear Mr., DeMoully:

My partners and I have reviewed the tentative recommendation
of the Commission concerning the above subjeckt, and believe
that the suggestion of the Commission is sound and should

he encouraged by the active bar.

The only question which we have, and believe should be
clarified further, is whether or not this statute will

apply in domestic relations actions. We realize that your
comments to the statute refer to §4001 of the Civil Code,
but we do not believe that a matter of this nature should

be determined by the Judicial Council rules but should be
covered by statute. Either the Compulsory Joinder of Action
should apply, or they should not, in domestic relations
actions, as a matter of law.

As usual the Commission has done a thoroughly workmanlike
job of the matter and should be commended.

Very truly yours,

/ 2

r:g‘srzaa’:‘@es.a.se Davis III
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STATE OF CALIFORMIA ' ROMALD REAGAM, Governor

- CALIFORNIA LAW REVISION COMMISSION

' §H00i. OF LAW—STANFORD UMIVERSITY
STANFORD, CALIFORMNIA 94305
(415} 321-2300, EXT. 247%

THOMAS E. STANTON, IR,

Chairman

JOHN D, MILLER
Vice Choirman -

SEMATOR ALFRED H. SONG
ASSEMBLYMAM CARLOS J. MOORHEAD
G, BRUCE GOURLEY

NOBLE K. GREGORY

JOHN H. MctAURIN

MARC SANDSTROM

JOSEPH T. SNEED

GECRGE H. MURPHY
Ex Qfficio

LETTER OF TRANSMITTAL

Chapter 2kl of the Statutes of 1971 modernizes certain aspects of
California pleading practice. This legislation was enacted upon recom-
mendation of the Law Revision Commission. See Recommendation and Study
of the California Law Revision Comissicn Relating to Counterclaims and
Cross-Complaints, Joinder of Causes of Action, and Related Provisions
[October 1970).

Although the 1971 statute effectuates substantially all of the Com-
mission's recoammendations for pleading reform, cne significant recommen-
dation-~compulsory Jjoinder of causes of action by plaintiffs--was delsted
from the recommended legislation before it was enacted. The Senate Judi-
clary Committes asked the Law Revision Commission to give this matter
further study.

The attached tentative recommendation is the result of the Commission's
further study of compulsory joinder by plaintiffs. Alsc attached (pink
sheet)} is the pertinent portion of the 1971 statute relating to compulsory
Joinder of causes of action.

This tentative recommendation is being sent out now so that interested
persons and organizations can review it and submit statements of thelr
views to the Commission. The comments and suggestions we receive will be
reviewed by the Commission before the Commission determines what, if any,
recommendation it will submit to the 1972 legislative session on this sub-
Ject. It is just as important to indicate that you approve the tentative
recommendation as it is to indicaie you disapprove of it or to suggest
revisions.

We reqguest that your comments be in our hands not later than August 30,
I971, so that they can be given careful consideration by the Commission
before decisions are made. We need and will appreciate your assistance in
this project.

Sincerely,

e John H. DeMoully
Executive Secretary



#71 July 12, 1971

STATE OF CALIFORNIA
CALIFORNTIA LAW

REVISION COMMISSION

TENTATIVE RECOMMENDATION

relatigg to

CCMFULSORY JOINDER OF CAUSES OF ACTION

 COMMENTS SHOUTD EE IN HANDS OF LAW REVISION COMMISSION

NOT IATER THAN AUCHIST 30, 1971.

CALTFORNTA LAW REVISION COMMISSION
Schocl of Law
Stanford University
Stanford, California 94305

NOTE: This tentative recommendation is being distributed so that interested persons
will be advised of the Commission's tentative conclusions and can make thelr views
known to the Commission. Any comments sent to the Commission will be considered when
the Commission determines what recommendation it will make to the Iegislature.

The Coomission often substantislly revises tentative recommendstions as a result
of the comments it receives. Hence, this tentative recommendation 1s not necessarily
the recommendation the Commission will submit to the Legislature.

This tentative recommendstion includes an explanatory Comment to each section of
the recommended legislation. For the most part, the Comments are written as if the
legislation were enacted. They are cast in this form because thelr primary purpose
is to undertake to explain the law as it would exist (if enacted) to those who will
bave occasion to use it after it is in effect.



LETTER OF TRANSMITTAL

To: HIS EXCELLENCY, RONALD REAGAN
Governor of California and
The Legislature of California

The California Law Revision Commission was authorized by Resolution
Chapter 224 of the Statutes of 1969 to study various aspects of pleading.
The Commission submitted a recommendation on this subject to the Legislature

at its 1971 session. See Recommendation and Study Relating to Counterclaims

and Cross-Complaints, Joinder of Causes of Action, end Related Provisions

(1970), reprinted in 10 Cal. L. Revision Comm'n Reports 501 {1971).

Most of the recommended legislation was enacted in 1971, See Cal.
Stats. 1971, Ch. 244, However, before the bill introduced to effectuate
the Commission's recommendation was enacted, a section providing for limited
compulsory joinder of causes of action by plaintiffs was deleted. This
deletion was made so that this matter could be given further study. After
further study, the Commission makes this recommendation.

Respectfully submitted,

Thomas E. Stanton, Jr.
Chairman



TENTATIVE

RECOMMENDATION CF THE CALIFORNIA
LAW REVISION COMMISSION

relating to
COMPULSCRY JOINDER OF CAUSES OF ACTION

BACKGROUND

Since 1872, a defendant in a civil action in California hss been
required to essert by counterdemand any cause of action he has against the
plaintiff that arises out of the same transaction or occurrence alleged in
the ccmplaint.l This reguirement is continued in legislstion enmcted by
the 1971 Legislature upon the recommendaticn of the law Revision Commis-
sion,2 along with added provisions to protect the defendant against unjust
forfeiture of a cause of action.3 There is at present no comparable require-
ment that a pleintiff join 81l causes of action that arise out of the same

L

transactlion or occurrence as the cause he alleges in his complaint,

1. See former Code of Civil Procedure Section L39:

439. If the defendant omits to set up a counterclaim upon a cause
arising out of the transaction set forth in the complaint as the founda-
tion of the plaintiff's claim, neither he nor his sssignee can afterwsrds
maintain an action against the plaeintiff therefor.

2. Cal, Stats. 1971, Ch. 244, See Code of Civil Procedure Section 426.30.
Cf. Recommendation and Study Relating to Countercleims and Cross-Coqplpints,
Joinder of Causee of Action, and Related Provisions (1970), reprinted in
10 Cal. L. Revision Comm'n Reports 501 (1971).

3. See Code of Civil Procedure Sections426.30(b) and 426.50. See also Code
of Civil Procedure Sections 426.40 and 426.60.

4, For a discussion of the existing California law, see Friedenthal, Joinder
of Claims, Counterclaims, and Cross-Complaints: Suggested Revision of
the California Provisions, 23 Stan. L. Rev. 1, 11-1L (1970).
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The reasons that a defendant is reqguired to assert all causes of action
that arise cut of the transaction or occurrence upon which he is sued are
clear. It is desirable in the interest ofijudicial econcmy that parties to”

a lawsult dispose of 2ll related claims in one action. In addition to limit-
ing multiple lawsuits, the requirement also minimizes trlal expenses, for
cauges of action arising out of the same transzetion or cecurrence will
ordinarily involve the same withesses if not identical issues. And¢ the
defendant is prevented from harassing the plaintiff by bringing a separate
sult to recover for damages arising cut of the same transaction or cccurrence,

The reascns that support the requirement that s defendant assert all
related causes of action apply with egual or greater force to a plaintiff.

The plaintiff, because he initiates the action, is normally in a better
position than the defendant to determine the possible causes of action that
arise out of the same transaction or occurrence. Often the plaintiff has

* more time and opportunity to determine the factes before he files his complaint
than the defendant has before he must file his cross-complaint. In some cases,
as where an employer is sued for the act of an employee, the defendant may not
even be aware of the occurrence that gave rise to the plaintiff's actlon.
Moreover, the disparate treatment of joinder requirements gives the plaintiff
a possible tactical advantage in 1itigation over the defendant without
apparent justification. For example, in a vehicle accident case, the plaintiff
may first bring an acticn for property dsmage in the hope that it will not be
vigorously defended. A judgment in the plaintiff's favor in that action will
then be conclusive on the issue of liability in a aibsequent action brought

by the plaintiff for his personal injuries  Bince collateral estoppel will

preclude relitigating the issue of liability in the second

>

action if the same factual issues are involved in both actions.

5. See 3 B. Witkin, California Procedure Judgment §§ 62-64 (195hk}.
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Moreover, it is sometimes possible to bring the property damage suit in one
county and the personal injury suit in another, thus unjustifiably incon-
veniencing the defendant and unnecessarily increasing the cost of defending
the suits. At the same time, an unwary plaintiff may not realize that col-
lateral estoppel will bar the personal injury action where the property
damage suit is tried first and results in a judgment for the defendant. This
can happen where the plaintiff fails to prosecute vigorously the property
damage suit because of the small amount invelved. Finally, as a practical
metter, the requirement of compulsory joinder of relsted causes will not
impose an undue burden con the plaintiff; the plaintiff seldom fails to plead
all causes arising out of the same transaction or occurrence both for the
sake of convenience and because he fears that the rules of res Judicata or

collateral estoppel may operate to bar any causes he does not plead.

RECOMMENDATTON
The Commission recommends that the plaintiff in a clvil action be
required to join all causes that arise out of the transaction or occurrence
that is the basis of his complaint. The same provisions designed to prevent

unjust forfeiture of a related cause of action of a defendant should apply

6. For a discussion of the existing California lew, see Friedenthal, Joinder
of Claims, Counterclaims, and Cross-Complaints: BSuggested Revision of
the California Provisions, 23 Stan. L. Rev. 1, 11-14 {1970).
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to the plaintiff.T Adoption of these rules will have several beneficial con-
sequences. The litigation positions of plalntiffs and defendants will be
equalized. Court time and expense willl be economized. The law governing
compulsory joinder of causes of action will be clarified, thus eliminating
the need to rely on the uncertsin rules of res Judicata and collateral
estoppel to determine whether a cause is barred by failure to assert it in

a prilor action.

While adoption of these rules will clarify and improve the law, they
will not impose any substantial new burdens on litigants or on the court
system. The courts have adequately handled problems (arising under the
deferndant’'s conpulsory joinder requirement. And the possibility that plain-
tiffs will be encouraged to press causes of action they would not ordinarily
pursue is pinimal in view of the common practice of joining all related
cauges as & matter of course. Any burdens added to the litigation will be
outwelghed by benefits the compulsory joinder rule will provide.

The Commission also recommends that somewhat narrower language be used

8
to deseribe those actions which muet be joined. The compulsory joinder pro-
visions should not be broadly interpreted to bar unpleaded causes. In addi-

tion, it is recommended that a section be added to the pleadirg statute to
yake clear that the compulsory Joinder of causes requirement has no effect

on intercompany insurance arbitration.

7. E.g., Code of Civil Procedure Sectlions 426.40 (compulsory joinder not required
where cause of action not pleaded requires for its adjudication the presence
of additional parties over whom the court cannot acquire jurisdictionm,
where hoth the court in which the action is pending and any other court to
which the action 1s transferrable pursuant to Section 396 are prohibited
by the federal or state constitution or by a statute from entertaining the
cause of action not pleaded, or where, at the time the sction was commenced,
the cause of action not pleaded was the subject of another pending action),
426.50 (relief for party who acted in good foith in falling to plead related
cause of action), 426.60 (compulsory joinder not required in special pro-
ceedings, 1n actions in smell claim court, or where only relief sought is
declaratory relief).

8. See the discussion, infra, in the Comment to Section 426.10 of the recommended
legislation. . o
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PROPOSED LEGISIATION

The Commission's recommendation would be effectuated by the enasctment
of the following measure:

An act to amend the heading for Article 2 {commencing with Section

426.10) of Chapter 2 of Title 6 of Part 2 of, to amend Sections

426.10 and 431.70 of, and to add Sections 426.20 and 426.70 to,

the Code of Civil Procedure, relating to pleading.

The people of the State of California do enact as follows:

Section 1. The heading for Article 2 {commencing with Section
426.10) of Chapter 2 of Title 6 of Part 2 of the Code of Civil Pro-

cedure is amended +to read:

Article 2. Compulsory Jolnder of Causes of Action;

Conpulsory Cross-Complaints



§ 426.10. Definitions (amended)

Sec. 2. Bection 426.10 of the Code of Civil Procedure is
amended to read: |

426.10. As used in this article:

{a) "Complaint" means a complaint or cross-complaint.

(b) "Plaintiff" means a person who files a complaint or cross-
complaint.

(¢) "Related cause of action” means a ceuse of action which

arises out of the same transaction y Or occurence y-er-series-eof

transaetions-or-eeenrrerees as the cause of action which the plaintiff

alleges in his complaint.

Comment. The definition of Section 426.10 of "related cause of action"
provides a convenlent means for referring to a cause of action which arises
out of the same transaction or occurrence. Subdivision (¢) adopts sub-
stantially the same language as was used in former Code of Clivil Procedure
Section 439 (compulsory counterclaime). As to the interpretation given

this language, see Brunswig Drug Co. v. Springer, 55 Cal. App.2d bk, 130

P.2d 758 (194%2); Sylvester v. Soulsburg, 252 Cal. App.2d 185, 60 Cal. Rptr.

218 (1967). The language used in subdivision {c) of Section 426.10 is not

as broad as the somewhet similar language used in sutdivieion (b) of Section
428.10(b){permissive cross-complaints) since the two provisions serve dif-
ferent purposes and should be interpreted accordingly. Subdivision {¢)
defines a term used in sections which operate to bar an unpleaded cause of
action and these sections should not be broadly interpreted to bar unpleaded
causes; Section 428.10(b), on the other hand, permits but does not require the
Joinder of causes in & cross-complaint and ehould be liberally interpreted

to permit Joinﬂer: p



§ 426.20. Compulsory joinder of related causes (new)

Sec. 3. Section 426.20 is added to the Code of Civil Procedure,
to read:

426.20. Except as otherwise provided by statute, if the plaintiff
fails to allege in his complaint a related cause of action which (at
the time his complaint is filed) he has against any party named as a
defendant in his complaint who is served or appears in the action, the
plaintiff may not thereafter in any other action assert such related

cause of action against such rarty.

Comment. Section 4%26.20 requires a party to joln all causes of action
arising from the transaction or occurrence pleaded in his complaint or cross-
complaint. {See Section 426.10 defining "complaint," "plaintiff," and "re-
lated cause of action.™)

This requiremept results normally under the rule in theose Jurisdictions
which follow the sco-called cperative facts theory of a cause of action for
res judicata purposes. However, in the past, California has followed the
"primaxy rights theory" of a cause of action, and res Judicata has applied
only where the cause not pleaded is for injury to the same primary right. See
3 B. Witkin, California Procedure Pleading §§ 22, 23 (24 ed. 1971); 3 ia.
Judgment §§ 59-60 {1954). Nevertheless, even where different primary rights
are injured, collateral estoppel makes a determination in a prior action
conclusive in a sult on the unpleaded cause of action if precisely the same
factual issues are involved in hoth actions. See 3 B. Witkin, California

Procedure Judgment §§ 62-64 (1954).



§ 426.20

Only related causes of action that exist at the time the party files his
complaint or cross-complaint must be joined. Thus, for example, although Sec-
tion 426.20 may operate to bar an unpleaded related cause of action for damages
accrued at the time of filing a complaint, it does not bar a later action for
recovery of damages accruing thereafter for which the party did not have a

cause of action existing at the time the complaint was filed. Cf. Chavez v.

Carter, 256 Cal. App.2d 577, 64 Cal. Rptr. 350 (1967 ){compulsory counterclaims);

Babb v. Superior Court, 3 Cal.3d 841, Cal. Rptr. , P.2d (1971)

(permissive cross-complaint).

Section 4%26.20 operates to bar only those related causes of action which
the plaintiff "has . . . at the time his complaint is filed.” Where the plein-
tiff fails to join a related cause of action which is required to be joined
under Section 426.20 and later purports to assign it to another, suit on the
assigned claim is clearly barred under Section 426.20. Where there has been
a complete assignment of a cause of action prior to the time the assignor sues
on one or more related causes erising out of the same transaction of occurrence,
Section 426.20 does not bar an action by the assignee on the assigned cause,
since the assigned cause is not one that the assignor "has" at the time he
commenced his action. {Where there has been a complete assignment of the
beneficial interest in a cause of action, the assignee takes legal title and
sues alone in his own name; the assignor cannot sue. See 3 B. Witkin, Cali-
fornia Procedure Pleading § 100 {2d ed. 1971).) However, where there has
been a complete assignment for cecllection or for collateral security, for
example, the assignor is still the beneficial owrtr of the assigned cause
of action and his failure to Join the assigned cause when he sues on related

causes arising ocut of the same transaction or occurrence would bar a later
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§ 426.20

suit on the assigned cause. (The assignor is permitted to bring suit on the
agsigned claim in such a case if he Joins the assignee. See 3 B. Witkin,
California Procedure Pleading § 100 (2d ed. 1971).) IF the assigncr bas nade
only a partial assignment, he remains beneficially interested in the claim

and hence the claim is one he "has" at the time he commences his action. He
cannot split his cause of action by a partlial assigmment and subject the defend-

ant to two suits by different plaintiffs. See Stein v. Cobb, 38 Cal. App.2da 8, 10,

100 P.24 358, {1940); Potter v. Lawton, 118 Cal. App. 558, 560, 5 P.2d .904,

{1931). Accordingly, the plaintiff's Ffailure to join the assigned cause
when he sues on related causes arising cut of the same transaction or occur-
rence would bar a later suit on the assigned cause. (The partial assigpnor mey
sue on the assigned claim if he joins the partisl assignee. Id.)} The same
rules as to complete and partial assignments apply to cases where there is
a total or partial subrogation. See 3 B. Witkin, California Procedure Pleading
§§ 101-102 (24 ed. 1971).

Service on or appearance of a particular party determines whether a
relsted cause of action against that party is required by Section 426.20.to
be alleged in the complaint or cross-complaint. Thus, iIf a particular party
is oot served at all and makes no appearance, Section 426.20 does not bar a
related cause of action against him. Moreover, Section 426,20 doces not apply
under certain clrcumstances because of jurisdictional considerations. See
Section L26.b40.

Section 426.20 1s inapplicable to special proceedings, actions in small
claims court, or where only declaratory relief 1s sought. See Section 426,60,
See also, e.g., Civil Code Section 4OOL {Judicial Council rule governing pro-

ceedings under Family Iaw Act). Specific statutes may allow the splitting of

e



§ 426.20

causes, and these statutes prevail over Section 426.20. See, e.g., Civil
Code Section 1951.4. Section 426.20 has no effect on the independent
application, if any, of the rules of res judicata (including the rule against
splitting & cause of action) and collateral estoppel.

It is important to note that a court must grant a party vho acted in
good faith leave to amend his complaint to assert a related cause of action

not pleaded. See Section 426.50.
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§7 426.70. Interccmpany insurance arbitration {new)

Sec. 4, Section ll26.'.'(0 1s added to the Code of Civil Procedure,
to read:

426.70. (a) 4= used in this section:

(1) "Injury" includes injury, damage, or death.

(2) "Insured" ineludes the insured or other beneficlary under
a policy of insurance, his legal répresentative, or his heirs.

{b) Where an insurer who has paid a claim under a policy of
insurance is subrogated to any extent to the rights of an insured
against a person causing injury and the person causing the injury is
insured against all or a portion of his liability for such injury:

(1) Except to the extent the insurer is subrogated to the rights
of the ilnsured, the fact that the rights between the two insurers are
determined by agreement between them or by arbitration does not affect
the right of the insured to meintain an action against the person who
caused the injury.

{2) Mo award in an arbitration proceeding between the insurers
or a judgment confirming such an award shall be deened res judicata
or collaterel estoppel ¢n any party in an action between the insured .

ant the person vho caused the injury.

Comment. Section 426.70 is included to make clear that this article

does not preclude or affect the determination of the rights between insurers

by agreement or arbitration in a case vhere an insurer 1ls subrogated to any
extent to the rights of an insured. Thus, this article has no effect on

inter company arbitration.
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§ ho6.70

Section 426.70 also makes clear that settlement between insurers of a
dispute by agreement or arbitration may not adversely affect the right of
the insured to maintain an action against the person who caused the injury,
damasge, or death. Of course, to the extent the insurer is subrogated to
the rights of the insured, the determination of the subrogated matter
between the insurers is binding on the insured.

Section 426.70 does not make this article inepplicable where an insurer
is subrogated to rights of the insured and brings an sction in the name of
the insured'against the person who caused the damage, injury, or death. In
such a case, except as otherwise provided by statute, the compulsory joinder
provisions of this article are applicable. However, in some cases, statutory
provisions permit separate actions by the insurer and the insured. See,
e.g., Govt. Code §§ 21451-21453 (state retirement fund), Labor Code §§ 3852,
3853, 6115, 11662 (workmen's compensation). These speciasl statutory provie
sions are not affected by this article. As to the effect of the assignment
of a cause of action on the compulsory Joinder reguirement, see the Comment

to Section 726.20.
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§ 431.70. BSet-off (amended)

Sec. 5. Section 431.70 of the Code of Civil Procedure is amended
to read:

431.,70. Where cross~demands for money have existed between persons
at any point in time when neither demand was barred by the statute of
limitations, and en action is thereafter commenced by one such person,
the other person may assert in his answer the defense of payment in that
the two demands are compensated so far as they equal each cother, notwith-
standing that an independent action asserting his claim would at the time
of filing his answer be barred by the statute of limitations. If the
cross-demand would otherwise be barred by the statute of limitations,
the relief accorded under this section shall not exceed the value of
the relief granted to the other party. The defense provided by this
section is not available if the c¢ross-demand is barred for failure to
assert it in a prior action under Section 426.20 or 426.30. Neither
person can be deprived of the benefits of this section by the assignment

or death of the other.

Comment. Section 431.70 ameliorates the effect of the statute of limita-
tions; it does not revive claims that have previocusly been walved by fallure

to plead them under Section 426.20.
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{45 enacted by Chapter 24, Statutss of 1971, which
cecome opsrative on July I, 1972)

Article 2. Compulsory Cross-Complaints

428.10. As used in this artiele: .

{a) **Complaint'’ means a complaint or eross-complaint.

(b} “Plaintiff’’ mesns a2 person who files 2 complaint or
eross-eomplaint,

¢} ‘‘Related cause of action’’ means a cause of action
which arises out of the same transaction, otcurrence, O geries
of transactions or oceurrences as the cause of setion which
the plaintiff alleges in his complaint. _

426.30. {a) Except as otherwise provided by statute, if a
party against whom & complaint has been filed and served
fails to allege in a eross-complaint any related cause of action
which (at the time of serving his answer to the complaint} he
has against the plaintiff, sueh party may not thereafter in
any other action assert against the plaintiff the related eause
of action not pleaded.

(b} This section does not apply if either of the following
are established:

{1} The eonrt ic which the action is pending does not have
Jurisdiction to render z personal judgment against the person
who failed to plead the related cause of action.

{2) The person who failed to plead the related cause of
sction did not flle an answer to the complaint against him,

426.40. This article does not apply if any of the following
are extablished: .

"~ ({a) The enuse of action not pleaded reguires for its adjudi-
cation the presenee of additicnal parties over whom the court
cannot pequire jurisdietion. '

{h} Both the eourt in which the action is pending and any
other court to which the action is transferrable pursuant to
Section 356 are probibited by the federal or state constitution
or by a statute from entertaining the cause of action not
pleaded, '

fe) At the time the action was commenced, the cause of
action not pleaded was the subject of another pending aetion.

426.50. A party who fails to plead a eause of action subject
‘to the requirements of this article, whether through oversight,
inadvertence, mistake, neglect, or other cause, may apply to the
court for leave to amend his pleading, or to file a cross.com-
plaint; to assert such cause at any time during the course of
the sction. The court, after notiee to the adverse party, shall
grant, upon such terms as may be just to the parties, leave to
amend the pleading, or to file the cross-complaint, to assert

such cause if the party who failed to plead the cause acted in
good faith. This subdivision shall be liberally constrped to
.#void forfeiture of causes of action. :
426.60. (a) This article applies only to civil actions and
does not apply to special proccedings.
(b) This article does not apply to actions in the small
claims eourt. _
] {e) This article does not apply where the only relief sought
8 a declaration of the rights and duties of .the respective
Darties in an action for declaratory relief under Chapter 8
(eommeneirng with Section 1060} of Title 14 of this part.



