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8/16/71 

SubJect: AImueJ. Report 

The staff I'eCQllDeDda the foUow1Dg ~bedule far work (Xl tbe topic II 

on our agenda: 

October 1971-DeceDlbar 1972. • • • • • • • • • • SubiltaDt1all¥ aU t1llle to 
be devoted to em' neat dC!!Jdn ~. 

• • • • • • • • • SubstaDt~ aU tlllle to 
be devoted to caa;pl.et1Dg work (Xl em'nent 
daaa1A aDd to attae1!rnent~t
exempt,iccli. 

A subetantia1l¥ fiDal draft of the- FOPOUd l.eghlati(Xl woul.d be BVauable in 

prepr1ut bUl 1'0I'III in December 1972 and tile re~odat1OD on em'nent (!aM1D 

would be aveJ.1e.ble in pr1Dt.ed toni! b)' Auguat 1973. Topicli DOt listed abo'1e 

would be cODsidered ~ when the staff 1s W01'k1Dg cc baekll'0w4 1II1~ia1 on 

nIaeXIt d........,. aDd IDIkI'tAl is Q8eded for Ccmn1ss1on meet1Dgs. Topics that 

m1gbt be considered 'WOUld 1DC1ude: (1) oral IIIOllf1cat1on of a wr1tteD contract 

(stud;y canpl.eted), (2) liquidated damages (study completed), (3) ncrP"81deDt 

alieD's right to 1Dherit (study substaDtial4' oompleted), aDd (4) recut 

developmeate in leg1slation enacted upon Cammiaaion ~Ddstion. Inverse 

condemnation would not be considered until 1974 at the earliest, except that 

the study DOW in preparation by Professor Van Alstyne would be considered as 

BOal as it is prepared. 

Research contract moneys are very 11m1ted. We ~ find that we need to 

use the8B mmeye to P8¥ other costs, such as pr:lnt1Dg. If IIlOIl£I1s are 

ava1lable toward the end of tile preseDt fiscal yee:r, the C0IIII18sion should 

consider which of the two studies listed below .should be f1naDced: 
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1. Water damage. 

2. PreJudglDent interest. 

The staff suggests that the Camn1ssiOD not request authority to 

study lIllY new topics. We do suggest, however, that the scope of the 

custody st"Jd,y be 8XJ'aDded. See Exhibit II (attached) fCfl' 811tatelD8Dt 

prepared for incluaiOD 1n the Annual Report. 

AnalYsis 

The Annual Report Will be prepared after the CommisBion determ1Des 

(1) what recamaendatiODs it Will submit to the 1912 Legislature end (2) 

vb&t priorities it will give topics OIl its agenda. 

Rec<lllllleDdat1cll to 1912 Legislat'Ql'e. It appears that the only s1p1f1cant 

J'8OOIIIII8IldatiOD to the 1912 session is the !D;!J.oyees' EarDiDgII PratectiDG laY. 

PosSibly, the Caamission will also submit a pcQIIIIIIDdatic:o .on cc:mpulaory 

,}o1Ildezo of causes. 

Priorities to be !d.VeJl tORics on agenda. The staff reo_Dds that 

pzo1ority be given to condemnation law and Pl"ooedua'e with a view to banDg a 

fairly final dra1't of the statute pr1nted aa B. pt'9pr1Dte4 bUl 1n December 

1912. DlIring 1913. the prepzo1nted bill could be studted by 8,P8O:I.al J"gi~ive 

subccmn1ttees and the bill, revised 1n light of this study, could be reo- P'1!'ed 

far enactment at the 1914 legislative session. We would use the type for tbe 

prepriuted bill to prepare 0In' report which should be ava1l.able 1n printed 

form 1n August 1913. This schedule can be met ~ if substantially all the 

Ccmn1ssion's time is devoted to eminent doma1n within the time between DOlI' 

and December 1912. See Exhibit 1 attached for a discus.iOD of the work 

com;pleted and the work that rema1ns on the eminent doma1n study. 
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We may find that attachment, garnishment, and exemptions from 

execution will be a topic that will require substantially all of our time. 

However, unless court deCisions make this essential, the staff s~sts tbat 

we plan to complete the major work on the eminent domain study before we 

work on attachment-garnisbments-exemptions. We should be abl.e to devote a 

sig:n:1ficant portion of our time to attachment-garnishments-exemptions af'ter 

Dece!llber 1972. 

We suggest that work on other topics be deferred until e.f'ter December 1972 

unless they can be worked into the l18end.a for particular meetings without 

delaying wark on condel!lll8tion. (Sometimes, the preparation of background 

material on particular aspects of eminent dClllain necessarily dela;ys CCIlIIIIission 

cODsideration of those aspects. If a mmber of aspects require substantially 

all the staff time, the Commission may find it more desirable to take up a 

topic upon which background research bas been completed, rather than delaying 

meeting until the background work on eminent dOllBin is completed.) 

Research contracts. A review of the budget far the current fiscal year 

and the one proposed for next year will indicate that we have no significant 

amount of money far background research studies. Fortunately, we bave 

contracted for the baCkgrOtLlld resea.:'ch on the two major studies now under 

active cODsideration--eminent domain and attachment-garnisbments-executions. 

We are concerned that we do not have sufficient funds for printing and for 

other operating expenses that are essential. Accordingly, the staff recOlllllleDds 

that we make no research contracts at this time. When the Camnission deter

mines that funds are available for research, we would recommend that preJudsment 

interest be given a top priority. We doubt that we will ever have enoush 

funds to finance a study of water demli8e. 
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New topics. The Camrlission should request that the scope of the custody 

study be expanded to permit revision of other aspects of bodies of statute law 

that will be substant1all.y revised in carrying out the consultant's recClllZ!leJl<o 

dations. See Exhibit II attached. 

We recommend that no other topics be requested for st.udy. The subject of 

class actions is under active interim study by the Assembly and probably by 

the Senate as well. It would merely duplicate these efforts for the Commission 

to make a at. udy of clas s acti ons • 

Marshall B. Grossman, Los Angeles attorney, has suggested that the 

Commission make a study of the possible use of farm pleadings in the area 01' 

complaints and answers. See Exhibit III. We do not believe this would be a 

profitable study and, if it would be, it would seem one that would be more 

appropriately made by the Judicial Council. 

Miss Billie Laing, Bakersfield, suggests a revision of Section 585.4 of 

the Code of Civil Procedure to include an uncontested dissolution proceeding. 

See Exhibit IV. We do not think this is an appropriate topic for a full sca.le 

study by the Law Revision Camrlission. 

Donald H. Mat'i'ly, San Francisco attorney, suggests a study of the meaning 

of "permanent minutes" under Code of Civil Procedure Section 660 and Rule on 

Appeal 2(b)(2). See Exhibit V. Even though Code of Civil Procedure Section 660 

is one adopted on Commission recOOllleudation, we do not believe the matter is one 

that would be an appropriate topic for a full scale study by the Law Revision 

Camm1ssion. 
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Memorandum 11-56 

EXHIBIT I 

1. CONDmolNATION LAW AND PIOCEWRE 

Work on some aspects of condemnation law is substantially completed; 
work on other aspects is well underway. The following sU/!IIlII.rizes the work 
accomplished and the work that reDE.ins. 

Taking possession prior to judgment 

A tentative recommendation and backgrOUDd study on this aspect of con
demnation law was published in 1961. The cOlll!lents received have been 
reviewed aod revised provisions incorporated into the comprehensive statute. 
A few details remain to be worked out, but they will not require substantial 
time. 

The right to take 

Substantial time and resources have been devoted to this aspect of 
condemnation law during the last several years. Many ot the needed pre
visions covering the r18ht to take have been drafted. Same important 
aspects remain to be considered; the staff will be preparing bactsround 
IDlterial and memoranda on these mtters and we hope to have a tentative 
reCOlllllendation, including a preliminary portion explaining the proposals, 
in draft fonn before July 1, 1912. We would hope to send this to the 
printer shortly thereafter. 

Significant IDltters that remain to be considered include: 

1. Property exempt from condemnation (such as cemetery 
property). 

2. 'liIe role of the Public Utilities COmmission in condeDlllStion 
actions (IDlnner of Joint use, and the like). 

3. Takings for state purposes, including State Property Acqui
sition Act. 

4. Property owner's right to require taking of remnants or 
entire interest. 

5. Consequences of defeating acquisition (costs, and the like). 
6. Procedure for raising right to take questions. 
1. Requirement that condemnor cOlllDence proceeding within speci

fied time. 
8. Right to condemn personal property, security interests, and 

the like. 
9. Taking right of temporary occupancy. 

10. Excess condemnation (substantial work remins in reviewing 
cOlll!lents of Ste te Ba r COIIII1i t tee and others). 

ll. Public hearing, and other provisions from federal statement 
of condemnation policy. 

12. Conforming changes in other codes. 
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Just compensation and measure of damages 

The Commission will seriously commence work on this aspect of eminent 
dOllBin law at the September meeting. Staff will prepare any needed back
ground studies. 

ApportioIIIIEnt and allocation of the award 

We made a research contract with Joseph B. Harvey, former Assistant 
EKecutive Secretary of the law Revision Commission, to prepare a background 
research study on this aspect of the topic. The contract calls for the 
compJ.eted study not later than July 1, 1912. 

Condemnation procedure 

We have received the first portion of the study being prepared by oor 
consultant, Norman M3tteoni. 'Ibis portion has been reviewed and the statt 
is now working on a draft statute. The consultant is working on the 
remainder of the study and we expect to receive a substantial additional 
portion wi thin the next few months. 

Conforming changes 

It will be a substantial task to amend, repeal, and otherwise conform 
the existing statutes to the new statute. We will want to eliminate Im

necessary duplication of prOVisions, eliminate obsolete sod 1Dconsistent 
prOVisions, and general,ly tidy up the law. This will be a staff' job 
initially, but wUl require review by the Commission. 

2. INVERSE CONDDINATION 

We have published our report containing the background studies pre
pared by our consultant, Professor Van Alstyne. An additional study by 
Professor Van Alstyne was contracted for and is in progress. This study 
will cover general ways of limiting inverse condemnation liability. 

We have submitted several recommendations arising out of this study 
and they have been enacted. The CoDInission has reviewed most of the Van 
Alstyne studies, and has deferred study of the remtining portions or has 
concluded that they are not appropriate matters for legislation. 

The Commission has discussed contracting for a study of water damage, 
but it is unlikely that such a study could be fiDanced with the available 
research funds. 

3. COUNTERCIAIM3 AND CBOSS-COHPtA.INTS 

Recommecded legislation vas enacted by 1911 Legislature. Continued 
on agenda for study ot future developnents. 
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4. JOINDER OF CAUSES OF ACTION 

M;ljor recommendations enacted by 1971 Legislature. Compllsory join
der by plaintiffs still under study. We have distributed a tentative 
recommendation on that metter far comment, and we may submit a recommenda
tion to the 1972 Legislature. 

5. A'l"l'ACHMENT, GARNISHMENT. ElCl!1I!PTIONS FROM EXECUTION 

We submitted a recommendation relating to discharge from employment 
because of wage garnishment to the 1911 Legislature, and the recommended 
legislation has passed the Senate. 

We have distributed a tentative recommendation relating to wage 
garnishment procedure and related problems for comnent. 

We have contracted with Professors Warren and Riesenfeld for the 
additional research needed in this field. The next step in the study 
should be preparatiOll by the consultants of a memorandum outlining the 
entire field, the problems that need study, and suggestions as to priorities. 

6. LEASE lAW 

We have retained this topic on our agenda for study of future 
developnents. We have contracted with Professor Friedentbal for a study 
OIl diep:lsitlon of the lessee's property u}lOn abandoDment or termination 
of a lease. It is not unlikely, however, tbat this matter will be dealt 
with by legislation enacted at the current session. one of Professor 
Friedenthal's research assistants has been working with a member of the 
Legislature in developing legislation on this subject. Accor4ingly, it 
is possible that .. the COIlIJlission will not need to give further considera
tion to this topic within the foreseeable future. 

1. RIGHr OF NONRESIDENT ALIENS TO INHERIT 

We have received a preliminary draft of the background study on this 
subject. This draft is being reviewed by various experts in the field be
fore the consultant delivers the final version. The problems are complex 
and will require considerable work. B.1t, at the same time, some legisla
tion is needed since the existing california statute on the subject is 
unconstitutional. 

8. GOVEBNMENTAL LIABILITY 

This topic is retained on our agenda for study of future developnents. 
The staff does not plan to bring any aspects of the topic up for Colmnission 
consideration within the foreseeable future. (The inverse ccmdemnation 
study now in progress w11l involve, however, such IIBtters as the claims 
statute. ) 
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9. CUSTODY PROCEEDINGS 

We have received a background study on this topic. The staff has 
recommended that the topic be expanded. 

10. ARBITRATION 

This is a follOW'-up study on the arbitration statute enacted in 1961 
on OoImnission recommendation. The consultant failed to deliver the back
ground study on schedule and probably will never deliver it. We do not 
consider the topic as one that should be given any priority. When the 
background study is in hand, the Commission can consider whether it wishes 
to give the topic a priority. 

11. UQUIDATED MMAGES 

We have received a background study from the con6Ultant and you have 
been sent a copy. This is a complex problem. The study has not yet been 
considered Qy the Commission. 

12. OPAL MJDIFICATION OF A WIlI'l."1EN COI'frRACT 

A staff study has been prepared and you have been sent s copy. 'lhe 
study recommends that the existing law, with a few changes, be codified; 
the existing statute does not reflect the existing law, which is primarily 
case developed law. The study has not yet been considered by the COIIIn1s
sion. 

This topic ws added to the Commission's agenda Qy the 1971 Legisla
ture upon recOlll!lendation of the State B~.r of California. ,,;e do not have 
II consultant on this topic, and a 'consultant shoulo.be obtained aIr.a " 
priority basis when research funds are available. 

14. PAROL EVIDENCE RULE 

This topic .was added to the Ccmm1ssion' s agenda by the 1971 
Legislature upon recommendation of the Cammission. We do not have a 
consultant on this topic, and the staff recOllllDElnds that we defer work 

, • 'on it for the present. 

15. NONPROFIT CQIWORATlOOS 

We do not have a consultant on this topic. 

-4-



" 

16. PARTITION PROCEDURES 

We do not have a consultant on this topic. When time permits, the 
staff will prepare a background study. This will not be prepared within 
the next two or three years. 

a:rHER TOPICS CONTmUED ON CALENDAR FOR FURTHER STUDY 

The following topics are continued on the calendar for further 
study of new developments: 

1. Escheat; unclaimed property (legislation enacted) 

2. Quasi-community property (legislation enacted) 

3. Powers of appointment (legislation enacted) 

4. Evidence (legislation enacted) 

5. Unincorporated associations (legislation enacted on some aspects) 

6. Fictitious business names (legislation enacted) 
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EXHIBIT II 

TOPICS FOR FUTURE CONSIDERATION 

A study to determine whether the law relating to custody of children, adop
tion, guardianship, freedan fran parental custody' and control, and related 
matters should be revised. 

Resolution Chapter 42 of the Statutes of 1956 authorized the Law Revi-

sion Commission to study "whether the law relating to jurisdiction of courts 
1 

in proceedings affecting the custody of children should be revised." The 

Commission retained Professor Brigitte M. Bodenheimer, Research Professor of 

Law, University of California, D~vis, to prepare s background study on this 

topic. Professor Bodenheimer's study has been completed and published in the 
2 

Stanford Law Review. Pertaps the most important of Professor Bodenheimer's 

recommendations is that the standards for custody determinations be made uni-

form, whether the custody issue is raised in a proceeding under the Family 

Law Act or in,a guardianship, adoption, or other proceeding. 

One problem in attempting to achieve such uniformity is that the present 

provisions relating to child custody are hopelessly intertwined with other 

matters in the various statutes dealing with the subject. For example, the 

statute governing guardianship proceedings commingles provisions relating to 

guardianship of the person of a minor with proviSions relating to guardianship 

of the person of an adult inccmpetent and, in addition, cammingles these pro-

visions with provisions relating to guardiaaship of the estates of such per-

sons. To deal with the chUd custod.V problems in a guardianship proceeding, 

it will be necessary to sort out the proviSions relating to guardianship of 

1. See 1 Cal. L. Revision Comm'n Reports, 1956 Report at 29 (1957). 

2. Proceedi s--Problems 
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the person of a minor and to completely reorganize the entire guardianship 

statute. Any useful reorganization of the guardianship statute should also 

include revisions needed to modernize the statute generally. However, the 

study previously authorized covers only child custody and does not permit a 

study of other needed changes in the guardianship law. 

Similarly, aome reorganization of the existing statutory provisions 

relating to adoption is absolutely essential in order to draft legislation 

to effectuate Professor Bodenheimer's recommendations. But, in addition, 

the Commission believes an overall reorganization of this body of law is 

needed. In reorganizing a new adoption statute, it would no doubt be desir-

able to alsp make substantive revisions that might not be within the scope 

of the previously authorized study. 

In short, the Commission believes that tbe maximum return for the re-

sources expended can be realized only if other aspects of the various statutes 

that will need,to be reorganized in effectuating the child custody recommenda-

tions are reviewed at the time these statutes are redrafted. Accordingly, 

the Commission recommends that the scope of the study previously autborized 
3 

be expanded to permit this review. 

3. In connection with the study of the law relating to guardianship proceedings, 
it should be noted that a special committee of the State Bar bas been ap
pointed to study the Uniform Probate Code. This committee has under study 
the provisions of the Uniform Probate Code dealing with the protection of 
persons under disability and their property. See California and the Uni
form Probate Code, 46 Cal. S.B.J. 290, 294 (1971). If the previously 
authorized study is expanded as recommended, the Commission would defer 
work on child custody aspects of guardianship law until the State Bar com
mittee has completed its study of the related portion of the Uniform Pro
bate Code. 
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&ENJAP>4'N F. 5CHWAR'!'Z 
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SCHWARTZ & ALSCHULER 
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I..AWRENCE KIRI< 
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GEI'IAL,j S. ~AGAN 

BRUCE ""'ARNI:R 

PAlJ;" O .... ,6,BlN 

;6S0 CE".tH Jill' PARK ""S1, SUiTE 1l!1~ 

CEN--;"U R1' ':::11'1' 

LOS "'NOfi:L.F.:S, CAL.IFORNIA 11100157 

December 21, 1970 

John H. Del<loulley, Exec~tive Secretary 
California Lalv Revision COlT1l11.ission 
School of Law 
Stanford University 
Stanford, California 94305 

Dear Hr. DeMoulley: 

OF CCVNSE:L 

R'ICHARD H. f,o',iI,."EN 

EI U RN ETT L. ESSE-Y 

,E,-EPHOt-JCS 

(21:3) <!77-12l6 

[213:; 879-1226 

CABLE .... DDf:i.ESS 

5A.Ge:1...A.W 

There are two points which I wish t.o discuss 
with you by this letter. 

First, the Practice and Procedure Committee of 
the Beverly Hills Bar Association is a standing committee 
devoted to the study of matters in the area of civil 
practice and procedure. From time to time, the work of 
the California La'" Revision Commission is brought to the 
attention of the committee, but. it is only by ha.ppensta.11ce. 
If you are able to place the Chairman of that comi'TIittee as 
the same may be from ·time to time on your mailing list, it 
would facilitate the opportunity of the Pract.ice and Proce
dure Committee to be of assistance to the Cormnission in its 
work. Specifically ,the Ccrmni ttee '",ould have the opportunity 
to review proposed legislation and offer its comments and 
criticisms. If this is agreeable, all correspondence may 
be addressed to the Chairman of the Practice and Procedure 
Committee, Beverly Hills Bar Association, 300 South Beverly 
Drive, Suite 201, Beverly Hills, California 90212. It 
will be forwarded to the Chairman by the Executive Secretary 
of the Beverly Hills Bar Association upon receipt. 

Secondly, the Committee considered during the year 
the possible use of form pleadings of practice in the area 
of complaint and answers. The thought was that if for the 
more simplified types of pleadings there were approved forms 
which the practioner could use, it would save the time of 
the practioner and his secretary. Such approved forms '\~ould 
in no way preclude the practioner from utilizing his own 



John H. DeMoulley, Executive Secretary 
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draftsmanship either in areas not encompassed by the form 
or in more complex areas. Such forms would also cut down 
the time of the court in hearing law and motion matters 
where demurrers are oftentimes i.nterposed to complaints 
defective in the matter of form but not as to substance. 
For your consideration, I ant enclosing the form "Answer to 
Complaint Filed By Defendant (>3) " in resj?onse to a complaint 
for breach of contract. This is in a preliminary form but 
I believe ·that our idea is conveyed by it. We TMould be 
interested ir, knowing whether the Law Revision Commission 
has any desire to pursue this topic and whether it believes 
that the idea has merit. perhaps there is some other agency 
or body to which the matter could be referred for study. 
Your corr~ents will be appreciated. 

Sincerely yours, 

r -".. • _., "' ~ 

V~RSHALL B.GROSSMAN 

MBG:fb 
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NO. 

ANSI'IER '1'0 C011?LAINT FILED BY 
DEFENDAHT(S) 

Defendant(s) ans\':er(s} as follows: 

L. The allec;ations of the follol-1ing paragraphs are denied 

I --------------------_.! 
2. :rile allegatio:'1s of the follmlin9 parag=a~hs are 

denied accordir_s to the i.nformation and belief of the answering 

defenaant(s): .' 

3. The allegations of tho t'ollmdr',q ,-.,aragraphs are 

denied because the answeri;"g defendant ($) (has) (have) no informa-

tion or bel sufficient to enable a di.fferent anS\:ler: 

----------------------. 
4. The allegations of the following paragraphs arc ad-

mitten: 
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5~ ~he al~egatio~s of certain paragraphs are admitted 

and/or denied in part as to the following specified particulars, 

follows: 
. 

[Numerically li.st each such paragraph and 

identify by nurr.ber in complaint and precise 

portions thereof the nature a! your answer 

to same) 

AFFIm·LATIVEDEFE?;SES 
(Breach of Contract) 

A. '1'0 Ent.ire Complaint 

Failure to state cause of action 

Excuse for non-performance 

Plaintiff(s) breached contract 

Plaintiff:s) antiCipatory breach 

Failure of consideration 

Impossibility of perfonnance 

Tender 

Accord and satisfaction 

Mutual rescission 

Release 

Nova-tion 

CJ Accoun·t stated of $ ------
CJ St.atute of frauds (C.C.P. § __ _ 

.c:J Statute of limita-tions (C.C.P. 5 _____ _ 

CJ Condition subsequent 

CJ Other (please specify) 

-----.---

j 

\ 
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B. To First Cause of Action 

L::7 Failure to state cause of action 

t:::J Excuse for non-performance 

LJ Plaintiff(s) breached contrac~ 

CJ 

CJ 

CJ 

CJ 

CJ 

c:J 

c:J 

Plaintiff(s} anticipatory breach 

Failure of consideration 

Impcssibili::y of performance 

Tsr:der 

hcco~d a~d satisfaction 

Mutual rescission 

Release 

Novation 

Account stated of $ __________ _ 

Statute of frauds (e.c.p. § 

CJ 

LJ 
CJ 

r 7 

I ,I 

Statute of limitations (C.C.P. § ) -----
Condition sL~sequent 

Other (please specify) 
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i 
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BISLIE LAING 
2~08 Ashby Drive 

Bakersf~eld, California 93308 

July 26, 1971 

California Law Eevislon Commission 
University of Stanford 
School of Law 
Palo Alto, California 9~305 

He: Proposed Revision of Code of Civil Procedure, 
Sectionz585.4, to include Uncontested Dissolutions 

Gentlemen: 

I would like to propose a revision to C.C.P. 585.4 
allowing a petitioner in an uncontested dissolution proceeding 
to m.ake a..'1 appearance by affidavit in lieu of personal testimony. 

In view of the new Family La;: Act adopted January I, 
1970, rendering many previous provisions obsolete, including 
the requirement of a personal witness, I feel that uncontested 
matter eQuId be resolved by s'.1ch a declaration, and thereby 
savings of time and money could be had by petitioner, attorney, 
court and the judge. 

In many lnstances the respondent in a dissolution 
proceeding does not file a response because matters are already 
agreed upon and there is no argument as to division of property, 
custody, etc., and respondent thereby saves the expense of 
filing such a response or hiring an attorney to do so. Therefore, 
the petitioner is placed in the position of having additional 
expense incurred by having to make a personal appearance in court, 
i.e. time off from work, transportation to court, etc. 

The attorney's time would be saved thus allowing him 
time on much more needed items of research and matters of a 
more pressing nature. 

Valuable c01.1rt time could be saved, in that all documents 
are gone over previous to the time of hearing and could easily 
be judged on at that time, rather than going through the process 
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of asking questions of petitioner which are set forth in the 
documents cn f'ile. 

CourtrGOf'~S are n.ot readily avai lab Ie in many instances 
due to overcrowded (:ourt calendars, espec~ally ~n San Francisco, 
Alameda and Los Angeles Counties. 'rherefore, this time saved 
could afford the judges more time to hear' other matters that 
necessarily l'eC'~Ui.l"e hearing in a c.ourtroo:n. Thus) ~~avings are 
~]ad by all parties con~erned, not excluding the taxpayer. 

This proposed revisio~ ~s respectfully submitted for 
YoL;.r ccnsideratioo4 

Sincerely you~s .. 

itJ.4t:U ~ . 
~:is~> Bi.llie La~ 

. , c ... 

I· .,. 
, 
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Al,;gUst 11, 1971 

!1r. J'ohn H. DeMoully 
Execu ti ve Secretary 
California Law Revision Commission 
S cheol of Law 
Stanford, California 94305 

Re: Fortenbex-ry v. Weber, et a1., 
1 Cj,vil No. 26498; meaning of 
"permanen t minutes" under CCP 
§ 6 60 and Rule on Appeal 2 (b) (2) ; 
Law Revision Commission Reports 
of 1957 and 1959~ ____________ ___ 

Dear Nr. DeMoully: 

As I eAT-lained to you on the telephone, our 
firm has filed a petition for hearing with the State 
Supreme Court in the above caption(~d case. '[he Court 
must. dec::.de by August 20 whether or not to grant a hear
iIi.g. 

'l'he primary issue presented in the Fortenberry 
case is what consti tutes the "permanent minutes" of the 
Superior Court for the City and. Cour. ty of San Francisco 
wi thin t..he meaning of Code of Civil Procedure § 6 60; in 
relevant part §660 provides that a motion ior new trial 

T;::LF:.p/'":O .... '£ 
"'I>E;A COOC 4( ~ 

42, -5 48 4 

. HAVATH' 

is deemed denied unless the court within a designa'ted period 
of time enters an order rUling on the motion in the permanent 
minutes of the court. This issue is of interest to the Law 
Revision Commission because this provision of CCP §660 was 
added by the Legislature in 1959 pursua..'lt to the recommenda
tion of the Commission. 

At :'lour suggestcion, I enclose a copy of our 
petition for hearing in the Fortenbe:rry case, plus nine 
copies of this letter for distribution to merr~ers of the 
Commission. I also enclose a brief excerpt from a State 
Bar Journal article prepared by Commiss ion member Thomas 
E. Stanton, Jr., reporting the 1959 recommendation of the 
Commission on this subject. 
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I proviae the £oll.,:)\Ml.ng brief sl.nrunary of the 
relevant factors in COl"lLE:ctiorl w-it:t':!. our petition for 
hearing in the Fortenberry case: 

(l) In 1939 tt~e Legislat 1.lre added t.1'J.e following 
language to Code of Ci viJ. PrOCec.'lr(2 § 660: 

itA motion. :Eor a ne)rl trial. is not aetc1."mineC 
'lrlit.hin t".ile meaning of tJlis sec-tion until w"'l.. 
order r"L~lillg on t.ne Ill.otion (1) is entered 
in the ~~len~. minutes of the court or 
(2) is si'"ned by the judge and filed with 
the clerk,u [Emphasis added .. ] 

In adopting this amendment the Legislature acted 
pursuant to the reoorrunendation of the Law Revision Commission. 
As explained i;:-, the enc:Losed excerpt from i'lr. Stanton I s 1'>59 
Bar Journal article, Ule COlnmission' s proposal was prompted 
by recognition of "the importar,ce that the law in this matter 
be definite and clea.r," and tae legis lation was enacted after 
the Governor ve'toed a 1'>57 bi 11 which had used the term 
"temporary minutes", which he found objectionable. 

(2) In 1969 tile Court of Appeal for the Second 
Appe llate District he Id in passins' on t.."e procedures followed 
by tl18 Los Angeles County Clerk dlat an order is not entered 
in the permanent min'-ltes until i,t is delivered to the 
custodian of records for photo-recordation or: microfilm. 
Desher;)W v. Rho d<::.§. r 1 Cal.App.3d 733 (hearing denied). 

(3) In t'r,e Fortenberr.y case, decided by the 
First Appellate Dist:rict, on Ju.'1e 21, 1971, the court in 
considering pract.ices of Uie San Francisco County Clerk 
reacaed a result ir! conflict with the holding of the 
Desherow case. (A reproduction of t_'le Court of Appeal's 
Fortenberry deci.sion appears as an appendix to the enclosed 
peti tion ~) Irhe court he ld tha't the permanent minutes of 
the court IVere those minutes prepared by each courtroom 
clerk and maintained by ea.ch depart.ment in t..~eir respective 
courtrooms under the custody of the court:coom clerk. 

(4) I\e believe t_hat if the Fortenberry decision 
is not corrected by the Supreme Court or amendatory legis
lation or court rule, chaos will inevitably result and it 
will be impossible to predict what cons'Ututes t.he "permanent 
minutes" of any of the 58 superior courts in the State of 
California without lengthy and costly litigation. In passing 
I note that the meaning of the "permanent minutes" is of 
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importatlCe not only 'undr..:';:C CCP §660 in deterrnining when 
the court must act.. on a motion fo,;::- nE:W 'trial, but is 
also of crucial import_a.nee -~l:na0:C Caliiorni':l H:..lle on 
Appeal 2(n) (2) which uses the same technical term in 
describing the time Wl thin which a notice of appeal musi: 
be filed. 

We send the~~2_ materi als t.o you an d the Comrrtission 
for whatever ac-tion t.he ComE!.ission may deem a.ppropriate" 
We certainly would appreciate recei vi r,g any aodi tional 
thoughts you or any member of the Com:mission :may have on 
this subject. 

Enclosures 
cc with/encl: Thomas E. Stanton, Jr. 


