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636.20(1) 7/20/71 

Memorandum 71-54 

Subject I Study )6.20(1) - The Right to Take (Legislatively Declared "Public 
Uses") 

ThlS memorandum presents tor repeal the balance of Code of Civil Procedure 

Sections 1238-1238.7, declaring that the right ot eminent- domain might be 

exercised for certain public uses. The general scheme of the Cc:mD1sa1on's 

Eminent Domain Code is to avoid a listing of public U8es and simply to state 

that, where a person has been authorized to condemn for a particular purpose, 

that purpose is a publ1c use. Eminent Demain Code Section 300. 

Man.Y of the provisions presented in thi. mellOl'aDdum have not been 

previously cons1dered by the CClllllillion. lIoIIever, tile C_nt. to the various 

repealed section. should be sufficiently ellplaDatory and able to speak tor 

tIleselves. Minor editorial changes have been made in SCIIIB of the previoualy 

approved CCIIII8nts. TheS8 changes are technical only and need ~ be revined. 

New _terlal. 11 U.ted below: 

Section 1238' The C_nt at the beginning il new. 

SubdivhiS!! ~. (namerou. uaea) new. 

Subdivision 4. (numerous uses) new. 

SUbdivia12! I. (communications) new. 

Subdivision 11. (quarrying, logging) uw. 

Subdivision 12. (electricity) dew. 

Subd! vision l~. (electricity) new. 

Subdivision lI. (gas, heat, retrigeration) new. 

Subdivision 18. (protsctivt!) CClIIID8nt i. new. 

subdivision 20. (airports) see Memorandum 71-45. 

-1-

_...l. __ " 



/ 

" . 

Section 1238.4. (Public assembly facilities) new. 

Section 1238.5. (Irrigation) new. 

Section 1238.6. (Flood control) new. 

Conforming adjustments. In addition to the repeal of the public use 

sections listed above, adjustments must be made in two related sections: 

Public Utilities Code Section 7526 (amended). The repeal of Section 

1238(4} and the adoption of Public utilities Code Section 611 renders the 

eminent domain authority expressed in Section 7526 (railroads) useless. 

It sbould be revised accordingly. 

Water Code Section 22425 (amended). Tbe repeal of subdivision 3 of 

Section 1238, relating to public buildings and grounds, necessitates the 

addition of condemnation authority for public buildings and grounds in Sec-

tiCD 22425 (irrigation districts). 

the staff does not believe the repeal of the sections listed above 

involves any policy determinations that have not already been made. As a 

consequence, we do not intend to discuss them ill detaU at tbe Den meet1ll8. 

n.ea.a note any matters you bel:l.eve should be discussed lIT the Coum1ssioa.. 

Two copies of the affected sections, with CCIIIIII8Dts, are attached to this 

1IIIIIlOr*1D. Please make any editorial changes you bave, and returD them to 

the staff at the meetiDg. 

Respectfully Bubmitted, 

Nathaniel sterliDg 
Legal Counsel 
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CODE OF CIVIL pOOCEilJRE § 1238 

staff recommendation September 1971 

1 • .-a.a'''B8-a.,-eewat,,-iaee~~-e,.,,-e.-ei.,-aai-~,,-vi~se 

• .-~t-.. i.iag-.ke-eaak.-el-".eaas,-~-.88~e'ieBS-.he .. '..., 

aM.-viie"ag-aM.-ieepeBillg-e,-sUalgB~ag-tkei .. elIa_lsr_.e,-1liP.

wa,.,-~.a.,-&t .. e~-aM.-al1eyst-pa.lie-aeeriag-,..eee-f ... va"'

era"t-,aalie-,.rkB,-iaelKBiag-,.rks-aBi-etk ... ~ees-eeve..a-er-wa'e., 

a .. -all-.... .-paelie-as.s-fe.-the-.. Befit-ef-aRf-eea&ty,-iaee.pa ..... 

• Uy,-... e;l.-aM.-_ty,-n.~se-... tewBy-ep..tl!Ie-iUa"_ate-tke_f, 

wBiell-HBy-.. -aataerisea-'8y-tke-!.eglslawnt-lN.-the-.... -ef-a)tp8rii..ug 

a .. -eeUefiiag-tke-eeeu-M'-n.ell· ia,_ .... eus-elIall-ee-8IIell-aS-HBy-.. 

,.e¥iiei-tR-tae-sta*-tee-er-waiea-tke-eaae-HBY-"-aataerieei. 

4.--'ilIlaI'¥88,-ieek.,-"e .. ,-warellftses,-ekll ... ,-~,-fem.., 

ewiise.,-~-reei.'-""'is,-JlaBk-aRi-~ke-_isf-,.tAe-a"-_i.

eitke.-~tke-sarlRee,-.lev& ... ,-e.-.~s.ei,-f ... tke-ase-M'-eieyeles' 

'~cye1e.,-"'ercyeles-&Bi-~~eeless-veAieles,-s~-ele.'~e, 

.JIIl-heRe-.. i1.-.is, - 8&lIIIls, -Bit_s, -SalIS, -.,.-,.wl4ags, -n-e,-a'l1leillek 

aai-pi,..-fep..i .. isatiea,-,..lie-t .. as,.....i8R,-sa~aiae.-a .. 

fa rIIiag-aeigll1lefteeis-vUk-vate.,-aBi-... iuag-aai-.. e1aiJaiag-la .... , 

aai-f .. -fleatiag-legs·aRi-l~.-eB-s.~-aet-lIIIvisaele'-aM.-wa .. ., 

wa~ ... igll •• '-ealllll.,-ilt8ke.,-aa.s,.,. •• 'age'-fl ... e'-a~afi.-a .. 

",.s-fep.. ''''sa Uea-ef-laais-fIlniskK-vitk-vaq.-ey-ee;rpe .. U_-8II,.,q

iag-waq.-~-the-la"s-ef-tke-.~ekllelie"- tae .. ef-ell!y,-a .. -la ... -vitA 

all-velle-aai-vaqr-the .. iB-a.daeaM-te-tBe-laais-ef-aay-BMBieipalitr 

.r-M'-aay-e..,...Uea,-e.-perB8R-Bapplyiag-water-tae-the-,..lie-e"'e 

all¥-_'phmei·e.-•• _uaIiUy-, ... a-sUe-w.se-• .-iftrisaU8R. 
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CODE OF CIVIL PRlCEOORE § 1238 

staff recommemation S~r 1971 

'.--Rea's,-~ls,-titeBes,-'ltiBes,-~pes,-aePisl-aaa-sarf&ee 

~mwa1s-aBi-i~Rg-~eee-'eF-werk!Rg-a!Best-alse-eatleteJ-BBtaral 

er-etaerwise,-'er-tBe-flewJ-'epes!t-er-eeBiHet-e'-ta!liBge-8F-pe~ee 

.. tte.-frem-a!Beet-alee-aB-ee~paBey-iB-eeeE8B-ey-tBe-8WBer8-er-p8Ssee

.. pe-e'-ii"epeBt-a!Bes-ef-aBY-~ee-feF-tBe-'lew'-'epes!t,-er-e8B8Ket 

ef-tailiBgs-.. -pe~se-matter-fFeE-tBeiF-eeve .. l-a!BeS. 

'.--ByFeaie-lea'iBg-~k~ •• _ •• "S~" •• 7·""'7·""S7 
IIills,-fset8Pies-aaa-1NUi;LRgs-f"'e,Bl'8t;LRg-maekillHY,-eF-BeeeeBilpY-t8 

"'e8-aay-,reperty-asei-feF-,.Blie-"F:Peeee~ 

f.--iele~,a,-te~-l'8iie-aBi-wi .. leee-liBes,-eye~-aBi 

J!aJltth 

i.--8ewe .. ge-ef-sBY-iBee~te'-eity,-eit1-aBi-eeYJIty,-eF-ef-aBY 

ril!age-.. -tewB,-wI!le~F-iB.eel1l8l'8tei-eF-uiBe""1'IItei,-eF-e'-aay

settlemeBt-eeBeietiBg-ef-Bet-lees-tBaB-19·'aa!l!es,-eF-ef-say-1Nil'iJIge 

8el8B8i Rg-te-tae-etate,-a.-te-say-eellege-er-aBivepeity,-slse-tBe-eeB

aeeti .. -ef-pFivate-.esi'eBeee-aBi-~F-Bailti&ge,-~-et8e.-,..,.~, 

wi~-~-.. iR&-a&-aR-as~&1'sRe4-.ewe.-e1stea-iB-aay-sae8-eity,-eit1-a" 

eeaJlty,-tewa-e.-rillaga, 

9.--Reaas-f .. -t .. Bspertati8R-ey-tl'8etieB-eag!aee-sF-.ea.-lee .... ives. 

19.--ell-pipeliaes. 

1l.--Railrea's,-resas-s"-fl~e-feF-~,-leggiRg-... l¥mSeF-

iJlg-~es. 
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CODE OF CIVIL POOCEWRE § 1238 

Staff recommendation September 1971 

i2.--saBale,-~eepve~~e,-&aes,-a~~e&ee,-~~&y-a~¥ei~e~s,-aBi 

pipes-aBi-~~le~B-BR~aral-~-~8erH!Be-~e~-B~~Bg,-8~~,-aBi-i!e

e8a~~ag-wa~e~-~~-tae-eperQ~~eR-e~-maek~ae~-~eF-~-JtirPBse-e~-seaeF

a~lBg-aRi-~waRam!~~iRg-ele~~~e~~-'~-~ke-~~-e'-BiBe8,-~¥a~~es, 

.a!l~i8,-~~ys,-~B,-aR8-~e~~eB-y~ta-elee~~!e-pewept-aR8-alse 

'e~-tae-a~ag-e~-elee~~e~~-~e-l!8k'-e~-kea~-BiReB,-~FP!eB,-Bi1l8, 

~ae~~es,-!Bee~~~-e!~!e8-aBi-eesB~es,-V!llage8,-~,-eF-!~!8i

~!eB-a~~.~e~Bt-aBi-alse-~~-~R!Bk!Rg-eleet~e!tY-~8F-l!Skt!ag,-Aeat!ag 

eF-pewe.-~B-~-!Bi!v!a~18-eF-ee~l8~'eRa7-~ege*heF-w!ta-laBi8, 

~liiB88-aBi-all-~F-~l.~emeRt8-!R-8F-~~-Yk!ek-te-eFBe~,-iBB~1l, 

JIl&ee,-~se-H-epenolie-lIIIIek~BB~-~eF-t8e-~-el-geBBl!Iit!Bg-allll-tl!lillS

a!t~iag-eleet.ie!~y-~eF-a~-el-t8e-~rpeee8-eF-~8e8-a&eve-8et-'eFta. 

13.--Eleet.!e-J8Wep-l!Bes,-elee~e-8eat-liBe8,-elee~.!e-l!gkt-liBe8, 

ele~~e-l!gkt,-keaoli-aR8-J8We~-1!ReB,-aBi-Yerk8-eF-p&8Ro1i8,-laIlll8,-~li

!ag8-eF-~Skt8-e~-a~-e&al!lieolie~-!R-wate~-e~-aBY-eoIiBeF-e8an~F-eI 

~repe~-BBeessa~-~~-geBent!8R,-tnBSa!88!BR-8F-ii8t~~~!eR-el-elee

.~e!oIiy-~e~-oIike-~"'Be-e'-#a~sk!Rg-e~-~~lyiag-eleet.ie-l!ga~,-Aeaoli 

ep-pewe.-oIie-aBY-ee~B~7-e!ty-aBi-e~~-eF-!Re~n~ei-eity-eF-oIiewBy-•• 

i~8itieR-aiB~F!et,-eF-tae-iBkaei~R~s-oIikeFBe~7-eF-ReeeBea~-~eF-oIihe 

~p-ievelepaeRoIi-aBi-e9R~~1-e~-6~ek-~Be-el-~ek-ele~~ei~y,-eit-.. 

a~-t8e-~ime-e~-~ke-~akiag-e~-ea!i-~pe~y,-eF-~e~-~-fy~~-prepe. 

ieveleJReB~-aBi-eeBoIiil'el-t8e~. 
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COMPREHENSIVE STATUTE § 1238 

Staff recommendation September 1971 

s4.--Bemete~iee-f~-tRe-~~ial-ef-~-aeBi7-aB8-eBlB~giBg-aaa 

ai8iBg-te-tBe-same-aB8-tBe-g~e-~e~8f. 

l'.--~-~B~,-ep-aay-,a~-tBe~eef,-ep-aay-~8eePi-tfte~iB-ef 

all-Je~eBe,-fiPMe-e~-eerpe~ti8Be-Bepetef8~,-B8W-e~Repeafte~-eaga~ 

iB-tfte-~eiBeee-ef-eea~BiBg-paelie-peeePie,-8P-paelieaiBg-~elie-peeePie 

ep-iB~Bg-~-gya~BteeiBg-titlee-t8-~1-,pepe~Y1-iBel~aiBg-all-eepiee 

af,-aaa-all-aestlgete-8P-meael9B8a-takeB-fpemy-paelie-peeePie,-wAiea-are 

ewaei-ey,-8r-iB-tAe-peesesei8B-8f,-~eA-pe~8BS,-fiPRB-e~eerp8P8tieBe 

~wAieA-a~-asei-B:f-~ea-iB-tBeip-pesJeetive-~eiBesseet-p.sviaei,-8ew

evep1-taat-tBe-pigat-ef-eaiBeBt-ieE&iB-iB-eeaalf-ef-~-paelie-ases-..a

ti8Rei-iB-~is-e~eaivisi8B-may-ee-eKepeisei-eB!y-fep-~e-~s-ef 

~ete~Bg-er-pe~eiBg,-iB-waele-e~iB-,a~,-~Blie-peeePis,-e~tAe-eaB

etaBee-ef-paelie-~eePie,-8f-8ay-eity,-eity-aaa-e~BtY1-eeaaty-8P-etBep 

BKBiei,slity,-wBieA-~eePis-Bave-eeeB1-e~may-kepesftep-ee,-leet-ep 

aee~yei-B:f-eeBflagl9ti8B-ep-etAe~-paBlie-ealeBityt-sB8-,.sviaea-~ 

taat-eaea-pigat-sBall-ee-eKepeisei-eB!y-ey-tRe-eity,-eitY-8aa-e&aRty, 

eeaBty-8~-EYB!ei,alitY-WRese-~e~s,-e~,apt-ef-wkese-~e~s,-Bave-8eeB, 

ep-aay-ee,-se-lest-eF-aeet.eyea. 

l'.--EKpesiti8Bs-ep-fai~e-iB-8ia-ef-wBieB-tke-gI9Btiag-ef-~Blie 

aeaeys-ep-&tkeF-tkiBge-af-val~e-Bee-geeB-aatk8Pisea-By-tBe-S8BStitati8B. 

11.--W.Fks.ep~,laBts-te'-S¥~B8-S8e,-~~-.af"88I9t'~ .. 

pewep-t&-say-eeaaty,-eity-saa-eeaaty,-ep-iBeerpeFatea-eity-e,-t8WB,-eF 

'PPisatieB-iistpiet,-er-tke-iBBe8itaBte-tke~ef,-tegetAe'-wi~-la"s, 

-5-



CODE OF CIVIL PROCEDURE § 1238 

Staff recommendation September 1971 

~la~Bgs,-aBi-all-e~Sep-!mpP8VemeBt8-~B-ep-R~B-wk!sk-te-epe~,-iBstall, 

,a.ee,-ma~Bta~B,-Rse-ep-~ePate-maea~BepY,-a~iaBeeS,-W8Pks-aBi-,iaB~s 

fep-tke-,a~-ef-geBePat~Bg,-tPaBsm~~~~Bg-aBi-a!8~p~~t~Bg-~-8Bme 

aBi-~gR*s-ef-aay-&at~-~R-watep,-e~'P9,apty-ef-aay-ekaPaetep-B8ees8BpY 

fep-tke-,apP88e-ef-gesepat~Bg,-tpaB~t*!Bg-aBi-iistp!8Rt~Bg-tae-same,-ep 

seses8BpY-fep-tBe-,P9,ap-ieveleJReBt-aBi-eeBtP9l-ef-8Rsa-R8e-ef-SRe8-§is, 

keaty-P9fFigePatieBl-ep-pewep,-eitSep-at-~-t!me-ef-tke-ta~Bg-ef-sa!i 

'P9peptY7-ep-fep-tke-~t~-~epep-ievel9JReBt-aBi-seatPel-tRePeef~ 

li.--StaBi!Bg-tpees-aBi-gpeaBi-ResessapY-f9P-~-8R~pt-aBi-EB!B

teB&Bse-taeP9ef,-a18Bg-tke-s8tiPse-ef-aay-kigkway,-witkiB-a-EBHiBMm 

i'8taRee-et-3QQ-feet-e~easR-8~ie-ef-tke-seBtep-tkeP8eft-8Bi-gP8MAi-fep 

tBe-ealt~-aBi-gpewta-ef-tFees-aleBg-tBe-seRP8e-et-aey-kigkway,-~tkiB 

~-IIIIJj:iIBImt-UstaBse-ef-3"1- feet-eB-eaek-die-ef-tke-eeBtep-tuFe8f. 

19.--PF8pa~t'eB7-Feap~Bg,-,iaRtiBg,-i!stpi8Ytiea,-pP8test!eB-ep 

e8B8epystleB-ef-f!sk. 

~O.--A!pP8pt8-feF-tke-iaBi'Bg-aBi-takiBg-etf-ef-aipsPaft,-aBi-teF 

tAe-seast~etieB-aBi-II8~BteB&Bee--ef-BaagaFs1-meeF!Bg-mast81-f~Bg 

fieli81-s~gaal-light8-aBi-pai!e-etRiJReBt. 

~l.--Aey-wepk-eF-aBieFtak~Bg-et-a-eity,-e8RBty,-eF-e!ty-aBi-eeRBty1 

AeaSiBg-aRtA&Fity-eF-e8MEissieBl-eF-etBeF-,elitieal-SR.i!v~s!ea-8P-~81is 

.eiy-8f-tae-8tatet--{a~-t9-iemel!8k,-eleaF-8F-FeM9Ve-8R!li!Bg8-fFea-aey 

Brea-wkisR-is-ietriaeBtBl-te-tke-safety,-aealta-aBi-m&pals-ef-tBe-peep!e 

8y-reaeeB-et-tke-i~lap!aatieB7-eveFsP8WiiBg7--t8RltY-BPP&BgeMeBt-ep 
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CODE OF CIVIL FR)CEroRE § 1238 

Staff recommendation September 1971 

iesigft~-laek-ef-veR~ila~ieR-ep-ssBi%apY-faeili~ies-ef-~ke-Qwelliags 

'PeQeaiRS~iag-iR-~eB-spesst-ep-€B~-~e-~iie-Qwelliage,-sJ8FtmeR~s 

ep-e~kep-liviag-aeeeemeia~ieBe-feF-JePseRS-ep-families-wRe-laek-~e 

ameaB~-ef-iReeme-wkiek-ie-ReeeseepY-tss-ie~ePEiBei-ey-~ae-eeey-eR8Rgiag 

iB-ssii-wepk-ep-~aaeF~skiBg~-~e-eRSBle-~aem-~e-live-iR-ieeeB~,-eefe-saa 

ssRi%apY-iwelliB@e-wi~keti~-evepeP8WQiag. 

~a.--~ePEiRS1-faeili~ies,-laaas,-ep-B~~e~tiPes-fep-~ke-peeei~~ 

~PBRsfep-ep-QelivepY-ef-J8seeageps-eP-,peJe~-By-say-eemMBB-eappiep 

eJePB~iag-~,eB-say-~Blie-kigBway-eF-wa~epwsy-iB-~e-e%a~-ee~weeB 

fiKeQ-~ePmiBi-ep-evep-s-pegalap-PeR~e,-ep-feF-e~p-~ePmiRS1-fseili~ies 

ef-say-saea-ssFFieF. 

Canment. Section 1238 of the Code of Civil Procedure, which listed public 

uses in behalf of which the right of eminent domain might be exercised, is not 

oontillUed in the Eminent Domain Code. The motivation behin.q this section was 

the constitutional requirement that property be taken by eminent domain only 

for a public use. See Cal. Const., Art. I, § 14. The legislative listing of 

public uses was intended to satisfy this requirement by providing a definitive 

schedule. However, llI!Iny reoognized public uses were not included in the 

schedule aDd the inclusion of a use in the schedule was no guarantee that the 

use was in fact a public use in the eyes of the constitition. See Comment to 

Section 300 of the Eminent Domain Code. 



CODE OF CIVIL PROCEDURE § 1238 

Staff recommendation September 1971 

The scheme of the Eminent Domain Code renders this listing unnecessary. 

BaSically, the power of eminent domain may be exercised to acquire property 

only by a person authorized by statute to exercise the power for a particular 

use. Eminent Domain Code Section 301. The authorization to acquire property 

for a particular use amounts to a legislative declaration that that use is a 

public use. Eminent Domain Code Section 300. Therefore, there is no need to 

maintain a separate listing of public uses. 

Under the scheme of the Eminent Domain Code, the state (Government Code 

Section 15853) and cities (Government Code Section 37350.5), counties 

(Government Code Section 25350.5), and school districts (Education Code Sec

tion 1047) may exercise the power of eminent domain to acquire property 

necessary for any of their powers or functions. These general authorizations 

to condemn for proper state, City, county, and school district functions often 

overlap more specific authorizations to condemn or simply to acquire property 

for particular public uses. on occasion, a statute authorizes a public entity 

to undertake a public use but specifically denies the right of eminent domain 

for that use. See, e.g., Govt. Code § 37353(c)(existing golf course may not 

be aequ1red 1Dy city by eminent domain). In such a case, the specific controls 

over the general authorization. Special districts may condemn only for 

those specific public uses for which they have expressly been granted the 

power of eminent domain. The overwhelming majority of special districts 

have, by virtue of their enabling statutes, general authority to condemn 

-8-



CODE OF CIVIL PROCEDURE § 1238 

Staff recommendation September 1971 

all property necessary to carry out any powers of the district. A few 

districts, such as soil conservation districts (Pub. Res. Code §§ 9074-

9953) and City of Marysville Levee District (Cal. Stats. 1875-1876, Ch. 134), 

have limited condemnation authority or none at all. 

The repeal of Section 1238, together with the repeal of Civil Code Sec

tion 1001, deprives private persons of the right to condemn. However, 

separately enacted prOVisions in other codes continue the right of some 

types of private persons to condemn for certain public uses. Privately-owned 

public utilities may condemn for utility purposes. Public Utilities Code 

Sections 610-624. Mutual water companies may condemn for irrigation of lands 

that they furnish with water. Public Utilities Code Section 2729. Land 

chest corporations (Health and Safety Code Section 35167) and limited dividend 

housing corporations (Health and Safety Code Section 34874) may condemn 

prcperty for their projects. Nonprofit hospitals may acquire property for their 

purposes. Health and Safety Code Section 1427. Nonprofit educational 

institutions of collegiate grade may condemn to carry out their functions. 

Education Code Section 30051. Although private persons may no longer condemn 

for sewers or byroads, they may request the appropriate authority to under-

take such condemnation on their behalf. Health & Saf. Code § 4967 (sewers); 

Sts. & Hwys. Code § 4120.1 (byroads). 

There follows below an indication where, in other codes, the authoriza

tion to condemn for specific public uses formerly listed in Section 1238 can 

-9-



CODE OF CIVIL PROCEDURE § 1238 

Staff recommendation September 1971 

be found. It should be noted that, although Section 1238 purported to list 

only public uses in behalf of which the right of eminent domain might be 

exercised, it in fact on occasion also indicated what types of property or 

interests may be taken. In general, under the Eminent Domain Code, this 

type of particularization is not continued. The authority to condemn property 

for a public use includes the authority to condemn any property right or inter

est necessary for that use. See Eminent Domain Code Sections 101 (''property'' 

defined), 303, and 304 (right to take property or interest necessary for 

project). Section 1238 also in same instances indicated which persons were 

authorized to condemn property for specific uses. The persons authorized to 

condemn for particular uses are indicated in the Comments to particular 

subdivisions below. 

SubdiviSion 1 

Subdivision 1, which was intended to authorize taking for federal purposes, 

is not continued since it no longer serves any useful purpose. The 1872 Code 

Commissioner's Note to subdivision 1 cites two California cases expressing 

doubt that the federal government had an independent right of eminent domain. 

It is now clear, however, that federal eminent domain power is not dependent 

on state authority and cannot be limited by the state. Kohl v. United States, 

91 U.S. 367 (1875); c. M. Patten & Co. v. United States, 61 F.2d 970 (9th Cir. 

1932). 

Subdivision 2 

Insofar as subdivision 2 authorizes takings for state purposes, it is 

unnecessary because it has been superseded by the much broader condemnation 
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powers conferred upon the Director of the Department of General Services 

and the State Public Works Board. See Govt. Code §§ ~4660-14662. See also 

Govt. Code §§ 15853-15858. Insofar as the sUbdivision might authorize 

condemnation on behalf of a state other than California, it is not continued. 

Takings under the eminent domain power of one state for the benefit of another 

state raise serious problems under the public use doctrine. See 1 P. Nichols, 

Eminent Domain § 2.112 (3d ed. 1964). If property is to be condemned by or 

for another state for a particular purpose, the taking should be authorized 

by a specific statute dealing with the specific situation. ~,water Code 

§ 5901, Art. VI, § A (Klamath River Basin Compact). The authorization in 

subdivision 2 for acquisitions for nonprofit colleges and universities 

("institution ••• which is eXelIlPt fran taxation.under the provisions of 

Section la, of Article XIII of the Constitution of the State of California") 

is continued in Section 30051 of the Education Code. The reference in sub

division 2 to "all other public uses authorized by the Legislature of the 

State of California" was superfluous and had no substantive effect. 

Subdivision 3 

Any public utility. The authority to condemn "any public utility •• 

for the use of any county, incorporated city, or city and county, village, 

town, school district, or irrigation district" was ambiguous in that it may 

have authorized condemnation of property owned by a public utility or may 

have authorized condemnation of property to be used for public utility 
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purposes whether or not already devoted to public utility purposes. Cf. 

Breeze, Limitations on the Right of a Municipality in California to Condemn 

a Public Utility, 16 Cal. L. Rev. 105, 106 (1927). The apparent original 

intent of the provision was to authorize only the taking of property owned by 

public utilities, as evidenced by other statutes enacted the same year relating 

to condemnation of public utility property. Compare Cal. Stats. 1913, Ch. 291, 

§ 1, p. 544 ~ Cal. Stats. 1913, Ch. 339, § 1, p. 683. See also Cal. Stats. 

1913: Ch. 292, § 1, p. 547; Ch. 293, § 1, p. 549; Ch. 200, § 1, p. 349; Ch. 298, 

§ 1, p. 555; Ch. 158, § 1, p. 239; Ch. 159, § 1, p. 240; Ch. 160, §l, p. 241. 

To the extent this provision authorized the acquisition of property 

belonging to a public utility, it was superfluous. See Pub. Util. Code § 10002; 

former Code Civ. Proc. §§1240(3), (4), (5), and 1241(3). See also Pub. Util. 

Code §§ 1401-1421 and former Code Civ. Proc. §§ 1264.1-1264.9. Cf. Comment, 

Eminent Domain Powers Exercisable Over California Prgperty by Oil and Gas 

COrporations, 7 U.C.L.A. L. Rev. 327 (1960). 

It is not clear whether the provision concerning any public utility "for 

the use of" the local public entities in subdivision 3 restricted the exercise 

of condemnation to the named entities or permitted condennatlon.by private· 

public utilities providing service within the territorial limits of the named 

entities. Whichever is the proper construction of the proviSion, it is 

unnecessary. The authority of private corporations to condemn for particular 

public utility purposes is continued in Public Utilities Code Sections 611-624; 

the authority of local entities to condemn for particular public utility 
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purposes is continued in specific grants of authority in other codes. See, 

~, the Comments to other repealed provisions of subdivisions 3, 4, 12, 13, 

and 17 ~. 

Public buildings and grounds. The authority ~anted in subdivision 3 to con

demn for "public buildings and grounds •.• for the use of ~ cc:uDt7i incprporated 

city, or city and county, village, town, school district, or irrigation district" 

is continued in other sections. ~, Govt. Code §§ 25351 (county), 37353 (city); 

Educ. Code § 1047 (school district); water Code § 22425 (irrigation districts). 

See also Govt. Code §§ 50333, 50531 (local agencies may acquire property for 

public buildings and grounds on public squares or to grant to the state). 

Villages and towns, as unincorporated territory, may not condemn. In addition 

to the general authority to condemn for public buildings and grounds, entities 

also have specific authority to condemn for particular types of buildings and 

works. For a compilation of statutes authorizing condemnation for certain 

types of public assembly facilities, see Comment to former Section 1238.4. 

It should be noted that an entity authorized to acquire property for a 

building may acquire grounds necessary to protect or preserve the 

attractiveness, safety, or usefulness of the building. See Eminent Domain 

Code Section 304; University of So. Cal. v. Robbins, 1 Cal. App.2d 523, 37 

P.2d 163 (1934). 

Water supply. The portion of subdivision 3 relating to condemnation of 

property necessary for conducting, storing, or distributing water is super

seded by other sections. Wbere other sections authorize the acquisition of 
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"property," the authorization subs\.1llles particular types of property, such as 

those mentioned in subdivision 13: ponds, lakes, canals, aqueducts, reser

voirs, tunnels, flumes, ditches, or pipes, lands, water system plants, 

buildings, rights of any nature in water, any other "character or property." 

See Eminent Demain Code Section 101 ("property" defined). The authority to 

condemn for a particular purpose includes the authority to condemn all property 

necessary for the proper control and development of that purpose at the time 

of the taking of the property as well as in the future. Eminent Demain Code 

Sections 304 and 400. See also Section 401 for limitations on acquisition 

for future use. 

Insofar as this portion of subdivision 3 may have been intended to grant 

any county, incorporated City, city or county, municipal water district, or 

state institution authority to condemn property necessary to conduct, store, 

or distribute water, such authority is continued in the following sections: 

Streets and Highways Code Sections 5101{h), 5102, 100010, 10100{a), 10101-10102 

(cities and counties); Government Code Sections 54309(a), 54340-54341 ("local 

agencies," including cities and counties), 38730 (city), 25353, 25662, 25691 

(county), 15853 (state institutions); Water Code Section 71694 (municipal 

water districts). An unincorporated town or village, not being a public 

entity, may not condemn; however, water supplies can be condemned on their 

behalf. See below. 

The authority granted by subdivision 3 to condemn property necessary to 

conduct, store, or distribute water for the use of any county, incorporated 
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city, city or county, town or village, municipal water district, or state 

institution, or the inhabitants thereof, is continued in other sections. 

There are numerous special water districts servicing the people of the state. 

See, ~, Govt. Code §§ 61600, 61610 (community services districts); Water 

Code §§ 35600 (California water districts), 31040-31044 (county water districts), 

55370 (county waterworks districts), 22424, 22455 (irrigation districts). 

Water corporations, which are public utilities, may also condemn for these 

purposes. Pub. Util. Code § 618. Private corporations may not condemn for 

other than public utility purposes. See Burr v. Maclay Rancho Water Co., 

160 Cal. 268, 280, 116 P. 715, 721 (1911}(a leading case adopting a strict 

view of public use where it was held that water used to fulfill a contract 

obligation was a private use because "it is not offered to the public generally, 

or to all who may want it within a certain territory"); Thayer v. California 

Development Co., 164 Cal. 117, 128 P. 21 (1912). Cf. Civil Code §§ 548-552. 

Drainage. The authority provided by subdivision 3 to condemn for drain

ing named local entities is continued in other sections. Where other sections 

authorize the acquisition of "property" for drainage purposes, the authoriza

tion includes p~operty and interests ,of all types, including the types listed 

in subdivision 3: ponds, lakes, canals, aqueducts, reservoirs, tunnels, flumes, 

ditches, pipes, lands, buildings, rights of any nature in water, and any other 

"character of property. " 

The authority of the state to condemn for drainage is eA~ressed in Govern

ment Code Section 15853. See also Water Code Section 8304. The authority 
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granted to cities and counties to condemn for drainage is continued in the 

following sections: Streets and Highways Code Sections 5101(d}, 5102; 

Government Code Sections 39040, 40404(b}(cities only); Water Code Appendix Sec

tions .42-45 (Uncodified Water Acts 2208 Section 5) (counties). See also 

Health & Saf. Code §§ 4602.4, 4627 (community facilities); Water Code 

§ 8010(b)(cities). Drainage for villages, towns, and other areas can be 

provided by some of the numerous special water districts authorized to 

provide drainage. See,~, Govt. Code §§ 61610, 61600 (camnuni ty service 

districts); Pub. Util. Code § 16404 (public utilities districts); Water Code 

§§ 22425, 22455 (irrigation districts), 31040-31044 (county water districts), 

35600 (California water districts), 43500 (California water storage districts). 

Although drainage is an established public use (~, Bauer v. ventura Co., 

45 Cal.2d 276, 289 P.2d 1 (1955», private persons may not condemn to supply 

drainage. Sewer system corporations may provide drainage (Public Utilities 

Code Section 230.5) and may condemn for that purpose (Section 624). being 

public utilities (Section 216). 

Generally, the authority to provide for drainage overlaps the authority 

to provide for sewerage, reclamation, and flood control. For a canpilation 

of statutes authorizing condemnation for sewerage, see Comment to subdivision 8 

infra. For statutes relating to reclamation, see Comment to subdivision 4 

infra. For flood control, see Comment to former Section 1238.6. See also 

stream improvements, immediately below. 
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stream improvements. The authority to condemn for raiSing the banks of 

streams, removing obstructions therefrom, and widening and deepening or 

straightening their channels is in itself a public use. See,~, Reclama

tion District No. 551 v. Superior Court, 151 Cal. 263, 90 P. 545 (1907)( "levee" 

is a public use, although not specifically mentioned). Nonetheless, the 

authority to condemn for stream improvements is not normally a "use" or end 

in itself but rather a means to some other end such as flood control, naviga

tion, irrigation, drainage, relcamation, water supply, and the like. These 

uses may, and often do, involve stream improvements. See Carments to sub

divisions 3 (water supply, drainage) and 4 (water supply, water transport, 

drainage, reclamation, irrigation). See also Comments to former Sections 

1238.5 (irrigation) and l238.6 (reclamation, flood control). See also water 

Code §§ 7040-7045 (maintenance of flow in streams for various purposes). 

In addition to the general public uses described above under authOrity 

of which stream improvements might be undertaken, there is specific authority 

granted in various codes for entities to engage in stream improvement. Some 

statutes authorizing public entities to condemn for stream improvements, 

including raising its bank (levees and dikes) and altering its channel (widen

ing, deepening, straightening), are: Government Code Sections 39901, 404o4(c) 

(cities may alter channels), 25680-25684 (county control of streams and 

floodwaters), 5"152 ("local agency" action for flood relief); Health and 

Safety Code Section 2270(d)(mosquito abatement district may raise banks); 

streets and Highways Code Section 965 (county stream improvements for highway 
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protection); Water Code Sections l2934(3)(state water development projects), 

8110, 8126 (county stream improvements), 8631, 8590(a)(Sacramento-San Joaquin 

Drainage District), 50930, 50932 (reclamation district). 

Roads, highways, boulevards, streets, alleys. The authority to condemn 

for roads, highways, boulevards, streets, and alleys duplicates authority 

contained in other sections. E.g., Sts. & Hwys. Code §§ 104 (state for 

state highway), 941-943 (county for county highway), 25050 (joint highway 

district); Govt. Code § 38304 (city for extra-urban highways); Sts. & Hwys. 

Code § 4090 (county for streets); Govt. Code §§ 37353, 39934, 40404(a); 

Sts. & Hwys. Code § 4090 (city for streets); Pub. Res. Code §§ 5157 (county 

for boulevards), 5301 (city for boulevardS), 5541-5542 (regional park districts 

for boulevards); Sts. & Hwys. Code § 26113 (boulevard districts). For a 

discussion of the right to condemn for byroads, see Comment to subdivision 6 

infra. 

Public mooring places for watercraft. The authority to condemn for 

public mooring places for watercraft is continued in other sections. See 

discussion under subdivision 4 infra, relating to the authority to condemn 

for wharves, docks, and piers. See also, ~, Govt. Code §§ 39961(b)(author

ityof city to acquire property for public mooring places for watercraft), 

26301(b)(authority of county to acquire property for public small boat 

harbors), 50701 (authority of "local agencies" to acquire property for marinas 

and small craft harbors). 
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Public parks. The authority to condemn for public parks, including parks 

and other places covered by water, is continued in other sections. Where other 

sections authorize the condemnation of land for parks, that authorization 

includes submerged lands and water rights for parks of all types, including 

aquat ic parks. See Eminent Domain Code § 101 ("property"· defined). £!:. 

Govt. Code § 6l6OO(e)(flpark" includes flaquatic park"). 

The State Department of Parks and Recreation is authorized to condemn 

property for the state park system. Pub. Res. Code § 5006. Cities may condemn 

for public parks. Govt. Code §§ 38002, 38010, 39732, 40401(b). Counties may 

acquire property interests for public parks. Govt. Code § 25353; Pub. Res. 

Code § 5157 (this section authorizes only "purchase, fI "lease," and "gift" 

acquisitions; however, the authority to acquire, combined with the general 

power of the county to condemn for its proper functions--Government Code 

Section 25350.5--enables the county to make use of the power of eminent 

domain for park purposes). In addition, cities and counties may acquire 

Land for state parks (Public Resources Code Section 5150), and counties may 

acqu:ir e land for federal parks (Public Resources Code Section 8402). 

Special districts having the power to condemn for public parks include 

community facilities districts (Government Code Sections 61600(e), 61610), 

public utility districts (Public utilities Code Sections 16404, 16463), 

recreation and park districts (Public Resources Code Sections 5782.2, 5782.5; 
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but see Sections 4700-4791--districts with powers not including eminent 

domain), and regional park districts (Public Resources Code Sections 

5541-5542) • 

All other public uses. The authority to condemn for all uses 

authorized by the Legislature is superseded by Section 300 of the Eminent 

Domain Code, which provides that a legislative authorization of condemna

tion on behalf of a particular purpose constitutes a declaration that that 

purpose is a public use. This rule is applicable to legislative authori

zations to any person, not merely to counties, incorporated cities;'cities 

and counties, villages, towns, and their inhabitants, as previously 

provided in subdivision 3. 

Costs of public improvements. The provision formerly found in sub

division 3 that the mode of apportioning and collecting the costs of 

public improvements was to be in the manner provided in their authorizing 

statutes is not continued. With the repeal of Section 1238 of the Code 

of Civil Procedure, the only public use declarations that eXist are in 

particular statutory authorizations, which carry with them any applicable 

financial limitations on the construction of improvements. 
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Subdivision 4 

Wharves, docks, piers, chutes, booms. The authority to condemn for 

wharves, docks, piers, chutes, and booms is continued in other sections. 

Cities, counties, and cities and counties may provide harbors and construct 

any structures necessary or convenient to promote commerce and navigation. 

Govt. Code §§ 39901(a), 39962, 543Q9(g),543Q9.1(e), 54340, 54341; sts. & Hwys. Code 

§§ 5101(m) and 5102. These entities llBY also condemn for authorized uses. 

Gevt. Code §§ 25350.5 and 37350.5. See also GoIt. Code § 40404(d)-(f). 

The authority of special districts to condemn for wharves, docks, piers, 

chutes, and booms is expressed in their enabling legislation. Public 

utilities may condemn for wharves, docks, piers, chutes, and booms. Harb. 

& Nav. Code § 4009; Pub. Util. Code § 619. Private persons that are not 

public utilities llBy not condemn property. 

Warehouses. The authority to condemn for warehouses is continued in other 

sections. Cities and counties have general authority to condemn for any proper 

function. Govt. Code §§ 25350.5 (county" 37350.5 (city). As to warehouses 

operated in connection with a harbor, see the sections cited above in coonec-

tion with wharves, docks, piers, chutes, and booms. See also Clark v. Los 

Angeles, 160 Cal. 317, 323, P. , (1911). Since cities and counties 

have general authority to condemn for proper city or county fUnctions, Los 

Angeles v. !{OYer, 48 Cal. App. 720, 192 P. 301 (1920) does not deprive a city 

or county of the power to condemn for a warehouse apart from a wharf if the city 

or county has authority to construct and operate such warehouse. 

The authority of special districts to condemn for warehouses is expressed in 

their enabling legislation. See, e.g., FlIrb. & Nav. Code §§ 6075, 6076, 6077.3 

(FlIr1:or Districts); Bub. & Nav. Code §§ 6295, 6296, 6307 (Port'Datricts); 

HIl.rb. /I: Nev. Code §§ 6895, 6896 (River Port Districts); Harb. & Nav. Code 

§§ 7147, 7149(b), (c)( Smell Craft Harbor Districts). Privately operated public 
warehouses that ere public utilities my condemn property. Pub. Uti!. Code 

§ 623. Private persons that ere not public utilities may not condemn property. 
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Ferries. The authority to conde!lUl for ferries is continued in other 

sections. Cities, counties, and cities and counties are fully authorized 

to acquire and maintain public ferries. See, e.g., Govt. Code §§ 39731~ 39963, 

54301, 54309{e), 54340, 54341; Sts. & HWys.Code §§ 1750-1757. These 

entities may conde= to carry out their functions. Gevt. Code §§ 25350.5, 

37350.5. Privately owned public ferry systems are a common carrier 

(Public utilities Code Section 2l1(b» and may not operate unless granted 

a franchise by the Department of Public Works or by the city within which 

they provide service. sts. & HWys. Code §§ 30800-30902. See also Civil 

Code §§ 528-531. As cOlllllOn carriers, the ferries are also public utilities 

(Public Utilities Code Section 216) and may condemn property. Pub. uti!. 

Code § 620. 

Bridges. The authority to conde= for bridges was enacted in 1872, 

based on Sections 9 and 10 of an act concerning ~ bridges. Cal. Stats. 

1855, Ch. 147, p. 183, amended Cal. stats. 1864, Ch. 196, p. 192. For 

legislative intent, see 2 cal. Code eiv. Proc. Ann. § 1238 at 102, n. 5 

(.B!Iymond & D.1rch 1872). The word "toll" was deleted at the time the author

ization for bridges was inserted in subdivision 4. As it relates to bridges 

generally, this authorization is superfluous, for under Streets and Highways 

Code Section 23, "highway" includes bridges; hence any authorization to 

condemn for highways includes authorization to conde!lUl for bridges. See 

Comment to subdivision 3 supra. See also Sts. & HWys. Code §§ 1300-1404 

(county bridges). 
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As it relates to toll bridges, the authority of public entities to 

condemn is continued in other sections. See sts. & Hwys. Code §§ 30400-

30413 (California Toll Bridge Authority); Sts. & Hwys. Code § 21165 (County 

Bridge and Highway Districts); Sts. & Hwys. Code §§ 31000- 31010 (Gol.d Fru.sh 

Parkway). Private toll bridge corporations (defined in Public Utilities 

Code Section 237) are a public utility. Pub. Util. Code § 2l6{a}. They 

may not operate without a franchise granted by the Department of Public 

Works. sts. & Hwys. Code §§ 30800-30813; see also Civil Code §§ 528-531. 

Their authority to condemn is not continued since it is state policy to 

acquire and own all toll bridges and, ultimately, to eliminate all toll 

charges thereon. sts. & Hwys. Code § 30001. See also Comment to former 

Cal. Code Civ. Proc. §§ 1264.1-1264.9 (COndemnation of toll bridge franchises). 

If the power to condemn property for a specific privately owned toll bridge 

is to be granted, it should be granted in the statute authorizing the particu

lar bridge. 

Toll roads. If tb.e pcn;cr of public entities to condemn property 

for toll roads is to be provided, it should be eepressly stated by 

statute. 

The authority of private corporatims to condemn for toll roads is not 

continued. A private toll road must be granted a franchise by the Depart

ment of Public Works (Streets and Highways Code Section 30800) unless 

the franchise was granted prior to August 14, 1929 (Section 30811). Under 

Streets and Highways Code Section 902, at the expiration of a franchise to 
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run a toll road, the road becomes public with no need for compensation. See 

People v. Davidson, 79 Cal. 166, 21 P. 538 (l889); People v. O'Keefe, 79 Cal. 

l7i, 21 P. 539 (1889). No evidence has been found that the Department of 

Public Works has granted franchises for toll roads; under modern conditions, 

there appears to be no need to continue the authority of private persons to 

condemn for such roads. See also Conunent to former Code Civ. Proc. 

§§ 1264.1-1264.9 (condemnation of toll road franchises). 

Byroads. The authority to condemn for byroads is superseded by other 

sections. See the Comment to subdivision 6 infra. 

Plank and turnpi1ke roads. The authority to condemn for plank and turn

pike roads is discontinued as obsolete. This provision was enacted in 1872, 

based on Section 15 of an act authorizing the formation of private corpora

tions for the construction of plank or turnpike roads. See Cal. Stats. 1853, 

Ch. 121, p. 169. See also the discussion in 2 Cal. Code Civ. Proc. Ann. 

§ 1238 at 102, n. 5 (Haymond & Blrch 1872). This act was repealed years ago. 

M:>reover, any plank or turnpike roads that existed at the time of repeal 

would. have since become free public roads upon the expiration of the private 

franchise to collect tolls. See People v. Auburn & Yankee Jim's iUrnpike 00., 

122 Cal. 335, 55 P. 10 (1898). 

Paths or roads for bicycles, tricycles, motorCYCles, other horseless 

vehicles. The authority to condemn for paths or roads either on the surface, 

elevated, or depressed. for the use of bicycles, tricycles, motorcycles,and 

other horseless vehicles duplicates other provisions and is not continued. 

This provision was added to Section 1238 in 1897 to provide an express grant 
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of authority to condemn for plblic ways for driver-propelled and self

propelled vehicles. The apparent reasoning behind this addition was that 

the authority to condemn for roads contained in subdivision 3, having been 

enacted in 1872, applied only to horse-dravn vehicles. This reasoning is 

not sound, however, for the authority to condemn for "roads" includes the 

authority to condemn for public ways for all types of vehicles and non-

vehicles. See Muscolino v. Superior Court, 172 Cal. App.2d 525, 341 P.2d 

773 (1959)(pedestrian and equestrian trails). Thus, the authority to con-

demn for bicycle, and the like, paths,and roads duplicates general authority 

to condemn for roads found in other sections and is repealed as unnecessary. 

See Comment to subdivision 3 supra. 

In addition to the general authority found in other sections to condemn 

for roads, there is added special authority to condemn for bicycle and 

other paths separate from automotive thoroughfares. See, e.g., Sts. & Hwys. 

Code §§ 951 (county may construct 11 sidepaths" along highways), 5l01(b), 5102 

(city and county construction of sidewalks and parkways). See also 

Vehicle Code § 21207 (bicycle regulations not to be construed to deny right 

to c?Ostruct bicYe,le lanes). But see Sts. & Hwys. Code § lq5.5 (state may 

construct pedestrian and bicycle paths but the right of eminent domain 

B2i available). 

[Nom: In the 1971 Legislature there are pending several bills to 

grant other express authority for bicycle paths and lanes. See Senate Bills 

90,265,1100; Assembly Bill 1377.1 

Steam, electric, and horse railroads. The authority contained in sub-

division 4 to condemn for "steam, electric, and horse railroads" is discon

tinued. (These words are not to be read in series with any other uses or 
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qualitications--e.g., "public transportation"--contained in subdivision 4. 

San Francisco & San Joaquin valley By. v. Leviston, 134 cal. 412, 66 P. 473 

(1901); Central Pac. gr. v. Feldman, 152 cal. 303, 92 P. 849 (1907». The 

grant is obsolete because such railroads have largely been replaced by raU-

roads using diesel-powered locomotives. Further, railroad corporations are 

given the power of eminent domain by Section 611 of the Public utilities COde. 

See also Pub. Util. Code §§ 7533 (additional tracks), 7535 (railroad inter

sections), 7536 (railroad crossings). £!:. § 7508 (right of eminent domain 

in transferee of railroad corporation). Cities may condemn for facilities 

in aid of raUroads and other public utilities. Govt. Code §§ 39790-39794. 

Irrigation. The authority to condemn for irrigation is continued in 

other sections. Where other sections authorize the acquisition of "property" 

for irrigation, the authorization subsumes particular types of property, 

such as those mentioned in subdivision 4: canals, ditches, dams, poundings, 

flumes, aqueducts, and pipes. See Eminent Domain Code Section 101 ("property" 

defined). See also Stratford Irr. Dist. v. Empire water Co., 44 cal. App.2d 

61, III p.2d 957 (1941)(property BI1 irrigation district may condemn). 

The power of any local agency authorized to supply irrigation to condemn 

property is continued generally in Government Code Sections 54 309 ( a ) J 54340-

54341 (local agency includes city, county, city and county, municipal or 

public corporation or district). In addition, numerous special districts are 

specifically authorized to condemn for irrigation. See,~, Govt. Code 

§§ 61600, 61610 (community services districts); Water Code §§ 35600 (california 

water districts), 31040-31044 (county water districts), 55370 (county waterworks 
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districts), 22425, 22455 (irrigation districts), 50903 (reclamation districts). 

In addition, a water corporation, as a public utility (Public Utilities 

Code Section 216; see alao Civil Code Sections 548-552) may condemn (Section 

618) for irrigation purposes (Section 240). This is a valid public use. 

See Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cal. App. 550. 1.?6 

p. 150 (1918); compare former Code Clv. Proc. § 1238.5 (em1De1lt doIDa1l:l 

for irrigation). 

Public transportation by water. The authority granted by subdivision 4 

to condemn canals, ditches, dams, poundings, flumes, aqueducts, and pipes for 

public transportation is not continued. This grant of authority was enacted 

in 1872 primarily for the benefit of private canal transport companies and 

i6 obsolete. 

Condemnation authority for public transportation by water is provided by 

other statutes. Any water carrier may condemn for terminal facilities. Pub. 

Util. Code § 622. See also Pub. Util. Code § 620 (certain CO!lDDOn carriers by 

water may condemn property necessary for transportation purposes. See also 

llIrb. & Nav. Code §§ 4150-4153 (county may acquire towpath easement along 

navigable streams); Govt. Code § 39900 (city may construct deep water canal, 

waterway, or water facilities for transportation purposes. 

Supplying mines with water. The authority of private persona to condemn 

for canals, ditches, dams, poundings, flumes, aqueducts, and pipes for supply-

ing mines with water is of doubtful constitutionality and is not continued. 

See Lorenz v. Jacob, 63 Cal. 73 (1883); see also former subdivision 5, .!:::!!!!. 

Public entities and public utilities have adequate ccndemnation authority. See 

discussion of their authority in other portions of the Comment to this section. 
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Supplying farming neighborhoods with water. The authority granted in 

subdivision 4 to condemn canals, ditches, dams, poundings, flumes, aqueducts, 

and pipes for supplying farming neighborhoods with water is not continued as 

superfluous. Although this grant of authority has been held to be a public 

use, it has also been construed to be a grant of authority for irrigation 

purposes. See Lux v. Raggin, 69 Cal. 255, 304, 4 P. 919, _, 10 P. 647, 

(1886). As a consequence, those public entities authorized to· supply: irriga

tion (see discussion above) are likewise authorized to 2U~pJ.y farming celgh-

borhoods with water. 

This grant of authority could be interpreted as bestowing an added power 

upon private farms to condemn for their own use. As such, it has been held 

to be a private use; in order for a private person to condemn to supply irri

gation to farming neighborhoods, he must become in essence a public utility, 

offering to supply every person in the farming neighborhood he services. 

Lindsay Irr. Co. v. Mehrtens, 97 CaL 676, 32 P. 802 (1893); Lux v. Raggin, 

69 Cal. 255, 4 P. 919, 10 P. 647 (1886). As a consequence, water corporations, 

which are public utilities (see discussion above), have adequate authorization 

to supply farming neighborhoods with water. In addition, farming neighbor

hoods may obtain their irrigation through the mechanism of mutual water 

companies (see discussion belOW), which have the power of eminent domain. 

Pub. UtiL Code § 2729. Also many special water districts have condemnation 

authority. Compare fonner Code Civ. Prec. § 1238.5 (eminent demain. fer 
.,.qt!;. 

irrigation) • 
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Drainage. The authority provided by subdivision 4 to condemn for drain

ing lands is continued in other sections. Where other sections authorize the 

acquisition of "property" for drainage purposes, the authorization includes 

property and interests of all types, including the types listed in subdivision 

4: canals, ditches, dams, poundings, flumes, aqueducts, and pipes. The 

authority of various entities and utilities to condemn for drainage is set 

out in the Comment to subdivision 3 supra. Generally, the authority to pro

vide for drainage overlaps the authority to provide for sewerage, reclamation, 

and flood control. For a compilation of statutes authorizing condemnation 

for sewerage, see Comment to subdivision 8 infra. For statutes relating 

to reclamation, see Comment immediately below. For flood control, see Comment 

to former Section 1238.6. See also stream improvements, subdiviSion 3 supra. 

Reclamation. The authority granted by subdivision 4 to condemn for 

reclaiming lands is continued in other sections. Where other sections author

ize the acquisition of "property" for reclamation of land, the authorization 

extends to all types of and interests in property, including but not limited 

to the types mentioned in subdivision 4: canals, ditches, dams, poundings, 

flumes, aqueducts, and pipes. 

The authority of the state to condemn for reclamation is continued in 

Government Code Section 15853. See also water Code § 8593 (Reclamation Board). 

The authority of cities and counties to condemn for reclamation is continued 

in Government Code Sections 25681.1 (counties) and 38901 (cities). See also 

Redwood City v. Moore, 231 Cal. App.2d 563, 42 Cal. Rptr. 72 (1965). The 

authority of special districts, if any, to condemn for reclamation is contained 
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in their grants of power. See, e.g., Water Code §§ 31040-31044 (cOlUlty water 

districts), 35600 (California water districts), 43500 (California water storage 

districts), 50930 (reclamation districts). 

Private persons do not have authority to condemn for reclamation. 

Although reclamation of land is a public use (~ Reclamation Diet. No. 511 

v. Superior Court, 151 Cal. 263, 90 P. 545 (1907», reclamation by private 

persons of land for their own benefit remains a private use. While a water 

corporation may condemn for "reclamation," it is clear that reclamation of 

water only 1s authorized rather than land reclamation. See Pub. util. Code 

§ 240. 

Generally, the authority to provide for reclamation of land overlaps with 

the authority to provide for drainage. See discussion of the authority to 

condemn for drainage immediately above, and under subdivision 3 supra. See 

also former Section 1238.6 (eminent domain for protection, preservation, 

reclamation of land, flood control). 

Floating logs on nonnavigable streams. The authority to condemn for 

canals, ditches, dams, poundings, flumes, a,±ueducts, and pipes for floating 

lumber on nonnavigable streams is of doubtful constitutionality and is not 

continued. See 51 A.L.R. 1199 (1927); .£!.:. People v. Elk River M. & L. Co., 

107 Cal. 221 (1895). See also former subdivision 11 infra. 

M.ltual water company. The authority of a IIlUtual water company to condemn 

for water, water rights, canals, ditches, dams, poundings, flumes, aqueducts, 

and pipes for irrigation of lands serviced by the campany is continued in 

Public utilities Code Section 2729. See the Comment to Pub. util. Code § 2729. 
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Extraterritorial condemnation for domestic and irrigation -water. The 

grant of authority for any municipality, corporation, or person that supplies 

water to the public or to any neighborhood or community for domestic use or 

irrigation to condemn land with wells and -water adjacent to it is not con-

tinued because it is unduly restrictive. 

A municipality, or any local public entity, my condemn property beyond 

its territorial limits, regardless whether that property is adjacent or whether 

it consists of lands with wells and water if the right to condemn is expressly 

granted by statute or is necessarily implied as an incident to one of its 

other statutory powers. Eminent Domain Code § 490. With regard to the right 

of a municipality to condemn property beyond its jurisdictional limits in 

aid of supplying water for domestic use and. irrigation, municipalities are 

expressly granted the right by statute. See Govt. Code § 54341. In addition, 

absent such a provision, the power of extraterritorial condemnation would 

be necessarily implied as an incident of the power to supply water. See City 

of No. Sacramento v. Citizens Util. Co., 192 Cal. App.2d 482, 13 Cal. Rptr. 

538 (1961). See also Dninent Domain Code § 490. 

The limitations on the extraterritorial condemnation rights of special 

districts, if any, are expressed in their particular authorizing statutes. See, 

.=.:..K:., water Code §§ 35628 (California water districts), 71694 (municipal water 

districts) • 

A corporation or person that supplies water to the public for domestic uae 

or irrigation, of course, my no longer condemn at all unless it is a water 

corporation--a public utility. See discussion above. There are no restrictions 

upon the locations in which a water corporation or any public utility may con

demn; the only limitation is that the property condemned. must be "necessary" for 

the water system. Pub. Util. Code § 618. 
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Subdivision 5 is not continued. It is clear from the language of the 

subdivision itself, and from the statute that it superseded (Cal. Stats. 1870, 

Ch. CCCCIV, p. 569), that the Legislature intended to authorize takings 

by individual mine owners to facilitate the working of their mines. However, 

the California courts have refused to give the subdivision its intended 

application or any effect whatsoever. Sutter County v. Nichols, 152 Cal. 

688, 93 P. 872 (1908); Amador Queen Min. Co. v. Dewitt, 73 Cal. 482, 15 P. 

74 (1887); Lorenz v. Jacob, 63 Cal. 73 (1883); Consolidated Channel Co. v. 

Central Pac. R. Co., 51 Cal. 269 (1876). Although the courts have not held 

the subdivision unconstitutional, they have invoked the constitutional 

doctrine of public use to prevent any takings under the subdivision. The 

only possible application of the Bubdivision might have been under the former 

Placer Mining District Act (Pub. Res. Code §§ 2401-2512, repealed Cal stats. 

1953, Ch. 1365, § 1, p. 2935). See Black Rock Placer Mining Dist. v. 

Summit Water & Irrigation Co., 56 Cal. App.2d 513,133 P.2d 58 (1943). 

Although the repeal of that act did not affect the existence or powers of 

any district previously organized pur suant to the repealed act, there are no 

such districts presently reporting financial transactions to the State 
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Controller. See Financial Transactions Concerning Special Districts in 

California (Cal. State Controller 1965-66). The repeal of subdivision 5 

does not, of course, affect in any way the power of the appropriate public 

entity to provide a byroad where necessary or desirable under the Street 

Opening Act of 1903. See Sts. & Hwys. Code §§ 4008, 4008.1, 4090. 

Subdivision 6 

Subdivision 6 is superseded by Sections 4008, 4008.1, and 4120.1 of 

the streets and Highways Code. These sections provide a procedure for the 

establishment of byroads--roads, open to public use, that furnish access 

to an existing public road from or primarily from otherwise isolated 

property--under the Street Opening Act of 1903. Private persons have no 

right to condemn property for byroads. The former law was unclear, there 

being no case precisely in point. See General Petroleum Corp. v. Hobson, 

23 F.2d 349 (1927)(prospecting for oil not a use listed in Section 1238); 

City of Sierra Madre v. Superior Court, 191 Cal. App.2d 587, 12 Cal. Rptr. 

836 (1961)(land developer not authorized to bring condemnation action in 

name of city). Cf. Linggi v. Garovotti, 45 Ca1.2d 20, 286 P.2d 15 (1955) 

(private individual may condemn sewer easement over his adjoining property). 

See also Sherman v. BUick, 32 Cal. 241 (1867)("byroad" a public use for which 

county could acquire property). A private person may request the appropriate 

public authority to condemn for a byroad on his behalf. See St·s. & Hwys. 

Cede § 4120.1. 
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The authority granted in subdivision 7 to condemn for telegraph, 

telephone, radio, and wireless, and by implication other forms of 

communication lines, systems, andplants, to a considerable extent duplicated 

other provisions. 

in British usage. 

at 1872, 2624.) 

("wireless" duplicated "radio," being the word preferred 

See Websters Third New International Dictionary (1961) 

The state has a teletype system (Government Code Sections 14710, 

14111) and the Department of Justice maintains a stateWide telecommunication 

system for the use of law enforcement agencies (Government Code Section 

l5152). In addition, the Department of General Services is authorized to 

acquire, construct, aud maintain communications systems and facilities 

available to all public agencies in the state. Govt. Code § 14931. 

The state may exercise the power of eminent domain on behalf of these uses 

and any other communication purposes for which appropriations are made. 

:;ovt. Code §. 15853. 

Cities, counties, and cities and counties, as municipal corporations, 

may establish and operate public works to provide their inhabitants with 

telephone service or other means of communication. Public Utilities 

Code Sections 10001-10004, 10101; Government Code Sections 39732, 39790, 

39792, 25350.5, 37350.5; Streets and Highways Code Sections 5101(e), 5102. 
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Moreover, municipal utility districts may be formed to provide their 

members with telephone service or other means of communication. Pub. 

utiL Code § 12801. ·These disU1cts are qmpcwered·to-exerc1ee 

eminent domain to provide and maintain the facilities necessary to afford 

their members the requisite means of communication. Pub. litH. Code 

§§ 12103, 12171. 

Private communications companies may continue to condemn only if they 

are public utilities. Telephone and telegraph companies are public 

utilities that are strictly regulated by the Public utilities Commission. 

Pub. util. Code §§ 216, 1001. These companies may exercise the power of 

eminent domain to take land for almost any purpose that would facilitate 

communication by telephone and telegraph. See Pub. util. Code §§ 616, 

617, 233-236. Such exercise is a public use. San Diego Gas & Elec. Co. 

v. Lux Land Co., 194 Cal. App.2d 472, 14 Cal. Rptr. 899 (1961). It should 

be noted, however, that these utilities may use the public highways for the 

creation and maintenance of telephone and telegraph lines and the fixtures 

necessary thereto. Pub. util. Code § 7901. See also Pacific Tel. & Tel. Co. 

v. San Francisco, 51 Cal.2d 766, 336 P.2d 514 (1959)(construction by 

utilities amounts to state franchise); sts. & Hwys. Code §~ 117, 5101(e) 

(location of structures of fixtures in public rights of way); federal "Post 

Roads Act" (discussion in 1 Nichols, Eminent Domain § 2.15 (1964)). 
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Insofar as subdivision 8 authorizes condemnation Qy public entities, 

it is unnecessary. Cities have general condemnation authority for 

connection to sc;,er systems. E. g., Govt. Code §§ 37350.5, 38900, 40404. 

See also Govt. Code §§ 39040, 55003, 54340; Health & Saf. Code §§ 5001, 5008. 

Counties also have general condemnation authority for connection to sewer 

systems. E.g., Govt. Code §§ 25350.5, 25825. See also Health & Saf. Code 

§§ 4740, 4760 (county sanitation districts). The authority of an incorporated 

village or town to condemn for sewer purposes is the same as that of a city. 

See Govt. Code § 20 ("city" includes "incorporated town"). 

Unincorporated towns, villages, and small settlements have no authority 

to condemn, but there are a number of methods Qy which sewer service can be 

provided in these areas. For example, the county may condemn for a sewer 

system on their behalf. Govt. Code § 25825. The county may form a county 

sanitation district on their behalf. Health & Saf. Code § 4711. A city 

may form an improvement district on their behalf. Health & Saf. Code 

§ 4614.4. A sewer maintenance district may be formed. Health & sar. Code 

§ 4870. In addition, 25 persons in any county may form a sanitary district 

with the power to condemn for sewage. Health & Saf. Code § 6514. A 

municipal utility district may be formed. Pub. util. Code §§ 12703, 12771. 
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The authority of the state and of any college or university to condemn 

for sewage from its buildings is continued elsewhere. The state may condemn. 

for any purpose specified in legislation making funds available for a project. 

Govt. Code § 15853. ~be University of California, the state college system, 

and nonprofit higher education institutions may condemn property.~cessary 

to carry out any of their functions. Educ. Code §§ 23151, 23619, 3005l. 

See also the Comment to subdivision 2 supra. l . 
i 

Under prior law, private persons were authorized to con~ for the con-
t ' 

nection of buildings with city or county sewer mains. See L1Dggi v. Gsrovotti, 

45 Cal.2d 20, 236 P.2d 15 (1955). This authority is not continued. Instead, 

a private person may request the public entity that operates the sewer system 

in his vicinity to make the connection for him and to condemn an easement or 

other property if needed for that purpose. See Health & Sat. Code § 4967. 

A sewer system corporation, as a public utility, is authorized to condemn 

property. See Pub. l1til. Code § 624. 

Subdivision 9 

Subdivision 9, which was enacted in 1891, is obsolete. Traction 

engines and road locomotives--essentially steam powered locomotives which 

ran on wheels rather than tracks--have long been considered collector's 

items. See Clymer, Album of Historical steam Traction Engines (1949); 
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J. Fisher, Road Locomotives, 31st Annual Rep. of the Amer. Inst. of the 

City of New York 1870-1871 at 877; Gilford, The Traction Engine 1842-

1936 (1952). 

Subdivision 10 

Subdivision 10 is superseded by Section 615 of the Public Utilities 

Code which grants the pO\ler of eminent domain to pipeline corporations. 

See the Comment to Section 615. 

Subdivision II 

Subdivision 11 is repealed as unnecessary. 

The authority of public entities to condemn for quarrying is not 

affected by the repeal of subdivision 11 and is continued in other 

provisions. See sts. & l!wys. Code § lo4(c) and Govt. Code § 39793. 

The authority of logging railroads to conilenm is valid only to the 

extent that the railroads are common carriers. See Great Northern By. v. 

Superior Court, 126 Cal. App. 575, 14 P.2d 899 {1932}; £!.:. Cal. Const., 

Art. I, § 14 (last sentence). This authority is continued in Public 

Utilit1ea Code SectiC1l 611. 

Byroads servicing private lumbering or quarrying property may no longer 

be condemned by private persons. See former subdivision 6 supra. Cf. 

sts. & Hwys. Code §§ 4008.1, 4120.1. 
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Insofar as quarrying, logging; and lumllering are businesses carried on 

by private persons for private profit, the attempt to grant the right to 

condemn for rights of way servicing those businesses is of doubtful 

constitutionality and is not continued. See former subdivision 4 sUpra 

(logging). Cf. former subdivision 5 and Comment thereto supra (mining). 

Subdivision 12 

Subdivision 12 is superseded in whole by other provisions. Where 

other sections authorize the acquisition of "preperty," the authorization 

subsumes particular types of property, such as those mentioned in subdivision 

12: canals, reservoirs, dams, ditches, flumes, aqueducts, pipes, outlets, 

buildings, and "all other improvements." See Eminent Domain Code § 101 

("property" defined). 

Subdivision 12 authorized condemnation for generating and transmitting 

electricity to supply power, light,and heat to individuals and corporations, 

both public and private. This grant of authority duplicates, and is 

broader than, that found in subdivision 13. 

The power of local public entities to condemn for the purposes listed 

above is continued in other sections. ~,Sts. & Hwys. Code §§ 5l0l(e), 

5102, 10010, 101OO{b), 10101-10102 (cities and counties); Govt. Code §§ 39732, 

39790-39792 (cities); Pub. util. Code § 10002 (municipal corporation). 
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The power of special districts to condemn for the purposes listed above 

also is continued in other sections. !:.li,:., Pub. util. Code §§ 12703, 12801 

(municipal utility district), 16404, 16461 (public utility district); Water 

Code § 22115, 22456 (irrigation districts). See also Pub. uti!. Code 

§§ 8101-8134 (joint operation by irrigation district and public utility); 

Govt. Code §§ 55300-55367 (joint city, county, sanitation district project 

for electric lines). 

The power of private persons generally to condemn is not continued. 

However, a public utility may condemn to generate and transmit electricity 

for the purposes listed above. See Pub. Util. Code § 612. 

In addition, insofar as railroads and "tramways" are CCBlllllOll carriers, 

their authority to condemn in aid of their operations is continued in 

Public utilities Code Sections 611 and 621. 

Subdivision 13 

Subdivision 13 is superseded in whole by provisions of other sections. 

Where other sections authorize the acquisition of "property," the author

ization subsumes particular types of property, such as those mentioned in 

subdivision 13: electric lines, works or plants, lands, buildings, rights 

of any character in water, or "any other character of property. IJ See 

Eminent Domain Code § 101 ("property" defined). 
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Insofar as 6ubaiv.:!.aioon 13. spec1fical4' authorized takings for future 

use, it is continued in the Eminent Danain Code; the authority to condemn 

for a particular purpose includes authority to condemn for the proper 

development and control of that purpose at the time of the taking of the 

property as well as in the future. Eminent DoI!lain Code § 400. See also 

§ 401 for limitations on acquisition for future use. 

Subdivision 13 authorized condemnation for generating, transmitting, and 

distributing electricity to supply power, light, and heat to local public 

entities or their inhabitants. This grant of authority duplicates, and is 

narrower than, that found in subdivision 12. 

For a listing of statutes authorizing condemnation for the purposes 

specified in subdivision 13, see Comment to subdivision 12 supra. 

Subdivision 14 

Subdivision 14 is unnecessary because all public entities that operate 

cemeteries have specific authority to condemn for cemetery purposes. The 

state's authority appears in Government Code Section 15853. The cities t 

authority appears in Government Code Section 37350.5. See also Health and 

Safety Code Section 37681. The authority of public cemetery districts 

is in Health and Safety Code Section 8961. Private cemeteries are not 

authorized to condemn property. See Health and Safety Code Section 8500. 
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Subdivision 15 is superseded b.Y Sections 14770 and 53030 of the 

Government Code. 

Subd:!.vision 16 

Subdivision 16 is obsolete and merely duplicates other specific grants 

of condemnation authority. 

All public entities that might utilize the power of eminent domain for 

fair or exposition purposes are specifically granted the power of eminent 

domain. Specific grants are made to the state (Government Code Section 

15853), cities (Government Code Section 37350.5; see also Government Code 

Section 50331), counties (Government Code Section 25350.5; see also 

Government Code Sections 25900-25908), district agricultural associations 

(Government Code Section 15853; see also Agricultural Code Section 4051), 

and citrus fruit fairs (Government Code Section 15853; see also Agricultural 

Code Section 4701). Private fair corporations (e.g., Civil Code Section 620) 

do not have the power of eminent domain. 

With the repeal in 1949 of all special constitutional grants in aid of 

private expOSitions, subdivision 16 became obsolete. {The subdivision was 

enacted in 1911, apparently as a grant of eminent domain power to the Panama

Pacific International Exposition Company. See former Cal. Const., Art. XI, 
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§ Sa.) But see County of Alameda v. Meadowlarlt Dairy Cory., 2'Z7 Cal. App.2d 

80, 38 cal. Rptr. 474 (19(4)(subdivision 16 relied upon to authorize condemna

tion by a county for fair purposes on the theory that the Constitution grants 

to counties a tax-exempt status which is a "thing of value • • • authorized 

by the Constitution" within the meaning of subdivision 16). However, 

subdivision 16 is no longer necessary because counties now have a specific 

grant of condemnation authority. Govt. Code § 25350.5. See also Govt. Code 

§§ 25900-25908. 

Subdivision 17 

Subdivision 17 is in part discontinued and in part superseded Qy 

provisions of other sections. Wbere other sections authorize the acquisition 

of "property," the authorization subsumes particular types of property, such 

as those mentioned in subdivision 17: works or plants, lands, buildings, aDd 

all other improvements, rights of any nature in water, or property "of any 

character necessary for the purpose." See Eminent Domain Code § 101 

("property" defined). The authority to condemn for a particular purpose 

includes the authority to condemn all property necessary for the proper 

development and control of that purpose at the time of the taking of the 

property, as well as in the future. Eminent Domain Code § 400; see also 

§ 401, for limitations on acquisition for future use. 
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The authority granted by subdivision 17 to condemn property necessary for 

the generating, transmitting, distributing, and supplying refrigeration to 

any county, city and county, incorporated city or.town, or irrigation 

district, or the inhabitants thereof is not continued. The provision has no 

apparent present application. There is no statute regulating the incorporation 

or operation of "refrigeration" cOQPanies. Hence, there is no juatification 

for continuing a general condemnation authority for refrigeration. Insofar 

as a railroad company, for example, supplies "refrigeration" in connection 

with the transportation of property (see Public Utilities Code Sections 209, 

210), such company can condemn necessary property under Public Utilities 

Code Section 611. 

The authority granted by subdiviSion 17 to public entities to condemn 

property necessary for generating, transmitting, distributing, and supplying 

gas, heat,and power is continued in other sections. !:£:.' Streets and Highways 

Code Sections 5101(i), 5102 (Improvement Act of 1911--gas), 10010, 101OO(c), 

10101-10102 (Municipal Improvement Act of 1913--gas, heat, power); Gover!lDlent 

Code Section 39732 (cities--gas, heat, power); Public Utilities Code Sections 

10002 (municipal corporation--heat, power), 12703, 12801 (municipal utility 

districts), 16404, 16461 (public utility districts). See also Comments 

to subdivisions 12 and 13 ~,relating to electrical power. For the 

authority of irrigation districts to condemn for electrical power, see 

Comments to subdivisions 12 and 13 supra. 
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The authority granted by subdivision 17 to private persons to condemn 

property necessary for generating, transmitting, distributing, and supplying 

gas, heat, and power is continued to the extent the private person is a 

public utility. See Comments to subdivisions 12 and 13 supra for power of 

electrical corporations to supply electrical power. A gas corporation (see 

Public Utilities Code Section 222) may condemn property (Section 6l3) for 

its gas plant (Section 22l). See also 15 U.S.C. § 7l7(~)(h)(196~)(Natural Gas 

Act--condemnation ~ public utility in interstate commerce}. A heat corporation 

(see Public Utilities Code Section 224) may condemn property (Section 614) 

for its heating plant (Section 223). 

Subdivision 18 

Subdivision 18 is unnecessary because Section 304 of the Eminent Domain 

Code provides general authority to condemn property necessary for protective 

purposes, and this general authority permits condemnation to provide for 

the culture and growth of trees along highways. See also Streets and High

ways Code Section lo4(f), which authorizes the taking of property by the 

Department of Public Works. 
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Subdivision 19 

Subdivision 19 duplicates authority found elsewhere in the codes to 

condemn for fish conservation purposes. The power of state agencies to 

condemn is found in the general authorization of Government Code Section 

15853 and the more specific grants to specific agencies. E.g., Water 

Code §§ 253, 11900; Fish & Game Code §§ 1120, 1301, 1345, 1348. See State -
v. Natomas Co., 239 Cal. App.2d 547, 49 Cal. Rptr. 64 (l966). The authority 

of counties to condemn is found in Government Code Section 25350.5; see also 

Fish and Game Code Sections 1150 and 13100. The authority of special districts, 

if any, is to be found in their particular authorizing grants. See,~, 

Monterey County Flood Control and Water Conservation Dist. v. Hughes, 201 Cal. 

App.2d 197, 20 Cal. Rptr. 252 (l962), in Which the district's power to 

condemn for recreational purposes was upheld based upon a general condemna-

tion power in its authorizing statute plus policy statements in the Water 

Code that fish and wildlife values, both economic and recreational, were 

to be given consideration in any flood control or water conservation program. 

Private persons do not have the right to condemn for fish conservation 

purposes. 

Subdivision 20 

Subdivision 20 is superseded by provisions conferring adequate condemna-

tion authority on all public entities authorized to operate airports. See 

Govt. Code §§ 26020 (counties), 50470 (cities, counties, cities and counties); 
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Pub. Util. Code §§ 21633 (State Department of Aeronautics), 22553 (airport 

districts); Harb. & Nav. Code App. 1, §§ 4, 5, 27 (West Supp. 1967)(San 

Diego Unified Port District). Insofar as subdivision 20 may have authorized 

condemnation for airport purposes by private persons (see 9 Ops. Cal. Atty. 

Gen. 187 (1947)), it is not continued. 

Subdivision 21 

Subdivision 21 is unnecessary because it merely duplicates express 

grants of the power of eminent domain given the agencies engaged in slum 

clearance and low-rent housing by other statutes. Thus, housing authorities, 

which may be activated within any city or county, may condemn property for 

slum clearance, construction of low-cost housing, or construction of farm 

labor camps. Health & sar. Code §§ 34240, 34325, 36059(i). See also 

Health & Saf. Code §§ 34874, 34875, 34879 (limited dividend housing corpora

tions). The addition of Sections 35167-35171 to the Health and Safety Code 

to grant condemnation authority to community land chest corporations (nonprofit 

corporations formed under Health and Safety Code Sections 35100-35237 to 

provide "housing in rural and suburban areas for families of low inccme") 

provides all of the agencies covered by subdivision 21 with adequate con

demnation authority. 

Subdivision 22 

Subdivision 22 is superseded by Section 622 of the Public Utilities 

Code. 
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Code of Civil Procedure § 1238.4 (z:epealed) 

Sec. Section 1238.4 of the Code of Civil Procedure is repealed. 

~3i~4~--~edee~-~e-tke-~~ev~s~eBs-ef-~8is-~~~le,-~Se·~~gft~.ef 

em!HeB~-aemaiB-Bay-ee-eKe~eise6-iR-ee8alf-ef-~-fellewiB8-~elie 

1iseSt 

~elie-tiHilaiRgs-aR8-g~s-fe~-eeRVeB~ieB-aR8·e~i~ieR-8allB, 

~!8ae-aBa-~Ba1i8~~ial-eeR~~8T-a1iai~~1imS1-eJeP9-k81ises1-2Ms~e-hallB 

aBi-eeB~e~s,.aBi-~ela~ea-faeili~ieB-f~-~elie-assemBly-iBel1iaiag-eft

e~~ee~-me~~-ve8iele-~~k~-~laees-aBi-~~~~Y-Beeesea~·e~-eeRveR

ieB~-f&F-iRg~SB-~ke~~e-e~-eg~s8-~ke~f~em~ 

Comment. Section 1238.4 was added to the Code of Civil Procedure in 

1955, apparently to authorize counties to condemn for the purposes listed. 

Compare Government Code Section 25351.3(a), enacted simultaneously with 

Section 1238.4, granting counties the authority to construct and acquire 

land for such public assembly facilities. For this purpose, Section 1238.4 

is repealed as no longer necessary J for a county may condemn for any proper 

county function. Govt. Code § 25350.5. 

To the extent that Section 1238.4 may incidentally have authorized other 

entities to condemn for the purposes listed, it is superseded by other seetions. 

Generally, the state may condemn for public buildings and grounds for any of 

its activities. See Comment to subdivision 2 of former Section 1238. It 

should be noted, however, that the Department of Commerce II'BY not exercise 

the power of eminent domain on behalf of California World Trade Centers. Govt. 

Code § 8324. .48. 
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Cities may condemn land for public assembly and convention halls as 

well as for public buildings and grounds generally. Govt. Code § 37501. 

See Comment to subdivision 3 of former Section 1238 of the Code of Civil 

Procedure. In addition, cities (and counties) may construct exhibition halls, 

historical museums, and art galleries. Govt. Code § 50331. The power of 

eminent domain is available for these purposes. GOIt. Code § 37350.5. 

District agricultural associations and citrus fruit fairs (and counties) 

may construct recreational and cultural facilities of general public interest. 

Bus. & Prof. Code § 19630.5. For a compilation of statutes authorizing the 

power of eminent domain for fair and exposition purposes, see Comment to sub

division 16 of former Section 1238 of the Code of Civil Procedure. 

Although public assembly facilities are a public use (see, !,±, 1I:Is 

Angeles County v. Anthony, 224 Cal. App.2d 103, 36 Cal. Rptr. ]08, ~ 

denied, 376 u.s. 963 (1964», private persons may not condemn for that use. 

See former Section 1001 of the Civil Code and Comment thereto. 

The authority contained in former Section 1238.4 to condemn for 01'1'

street parking servicing public assembly facilities is repealed because it 

duplicates broader and more general authority to condemn for of1'-street park

ing. See Comment to former Section 1238.1 01' the Code of Civil Procedure. 

The authority contained in former Section 1238.4 to condemn 1'or access 

to public assembly facilities is repealed as unnecessary. The right to 

condemn for public assembly facilities has inherent in it the right to pro

vide 1'or ingress to and egress 1'rom the facUities. See l!in1nent Domain Code 

Section 304. 
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Code of Civil Procedure ,I 1238.5 (repealed) ~' 

Sec. Section 1238.5 of the Code of Civil Procedure is repealed. 

~~~,~--lPF!§Q~!eB-!8-a-~e!!e-~8e-!B-eeBalE-ef-wh!ek-~ke-~igk~ 

ef-em!aeB~-aemeiB-may-ee-eKepei8ea-~8~B6-te-~ki8-~i~!e~ 

Comment. Section 1238.5, declaring irrigation to be a public use, is 

repealed as unnecessary. All public entities authorized to supply irriga

tion to the public have adequate independent authority to condemn for that 

purpose. See Comment to former Section 1238, subdivision 4 (irrigation 

generally, and for various specific purposes, declared to be a public use). 

Irrigation is a public use only so long as it is offered to the public. See 

Gravelly Ford Canal Co. v. Pope & Talbot Land Co., 36 Cal. App. 556, 178 P. 

150 (1918). Private persons may not condemn. See former Civil Code § 1001 

and Comment thereto. However, a mutual water company does have the power of 

eminent domain for irrigation purposes. See Pub. util. Code § 2729 and the 

Comment to that section. 
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Code of Civil Procedure § 1238.6 (repealed) 

Sec. Section 1238.6 of the Code of Civil Procedure is repealed. 

123i.e.--~edee~-~e-~-~pev~s~eBs-ef-tft!s-~~~ley-~ke-p~gB~-ef 

~BeHi-iema~B-~-ee-eKepe~sea-~B-ee8alf-ef-~ae-fellewiBg-~Sl~e-~sest 

1.--PPe~eet~eBy-~pesepvat~eBy-ep-peelemat~eB-ef-la8iy-wke~p 

eevepei-ep-~eevepei-ey-watep1-ag$~B8t-~ae-evepflew-ep-~B~s~eB-et 

watep-ep-tke-~t-~peefy-ep-ag$~Bst-~ke-etfeets-ef-8~e8~ieBee-af 

tke-8~aee-ef-Ba~i-laBi1-aB-ey-eaBBt~e~~-levees-ep-ey-f~1~y 

i~k~Bgy-8pa~B~Bg-ep-etaep-a~P8~ate-FeMeiial-me~. 

Comment. Former Section 1238.6 was enscted in 1957 to declare as a 

public use the protection, preservation, and reclamation of lands subject to 

flooding or subsidence. This declaration is no longer necessary becsuse the 

scheme of the Eminent Danain Code is to el:l..m1nate a listing of general public 

uses and to rely instead on specific legislative authorizations to condemn. 

Generally speaking, the state (GoveI'lllllent Code Section 15853), cities (Govern

ment Code Section 37350.5), and counties (Government Code Section 25350.5) 

may condemn for any of their functions. Special districts may condemn if 

expressly authorized to do so. Private persons may not condemn. 

Specific authority for the above-named entities to preserve, protect, and 

reclaim lands subject to flooding or subsidence can be found in numerous sec

tions. See,~, water Code §§ 12579, 12861 (flood control policy declara

tion), 8300-8304 (flood control by Department of water Resources), 8590-8596, 
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8619 (flood control by Reclamation Board), 8000-8061 (flood control by cities), 

8100 (flood control by counties), 8110 (flood control by county-formed districts), 

50930 (flood control by reclamation districts), 70150 (flood control by pro

tection districts). See also Pub. Res. Code §§ 3315-3347 (land subsidence 

in oil and gas pool areas), 6303 (flood control policy declaration); Health & 

Saf. Code §§ 4602.4(e), 4627 (flood control by municipal utilities);'Govt •. Code 

§§ 25680-25684 (flood control by counties). 

The authority granted in former Section 1238.6 overlaps the authority 

of governmental entities to condemn for drainage, land reclamation, stream 

improvements, snd sewerage. For compilations of these statutes, see Comments 

to subdivisions 3, 4, and 8 of former Section 1238. 
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Public Utilities Code § 7526 (amended) 

Sec. Section 7526 of the Public utilities Code is amended 

to read: 

7526. Every railroad corporation has all of the following powers: 

(a) To make such examination and surveys as are necessary to the 

selection of the most advantageous route for the railroad. The officers, 

agents, and employees of the corporation may enter upon.the lands or 

waters of any person, for this purpose, subject to liability for all 

damages which they do thereto. 

(b) To receive, hold, take, and convey, by deed or otherwise, as 

a natural person, such voluntary grants and donations of real estate 

and other property as are made to it to aid and encourage the construc-

tion, maintenance, and accommodation of the railroad. 

(c) To purchase, or by voluntary grants or donations to receive, 

enter, take possession of, hold, and use all such real estate and other 

property as is necessary for the construction and maintenance of such 

railroad, and for all stations, depots, and other purposes necessary 

to successfully work and conduct the business of the road. 

(d) To layout its road, not exceeding 10 rods wide, and to con-

struct and maintain it, with one or more tracks, and with such append-

ages and adjuncts as are necessary for the convenient use of the road. 

(e) To construct its roads across, along, or upon any stream of 

water, watercourse, roadstead, bay, navigable stream, street, avenue, 

or highway, or across any railway, canal, ditch, or flume which the 
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route of its rosd intersects, crosses, or runs along, in such Dl!Inner 

as to afford security for life and property. The corporation shall 

restore the stream or 'Watercourse, rosd, street, avenue, highway, rail

rosd, canal, ditch, or flume thus intersected to its former state of 

usefulness as near as Dl!IY be, or 60 that the railrosd does not uneces

sarily impsir its usefulness or injure its franchise. 

(f) To cross, intersect, join, or unite its railrosd with any 

other railrosd, either before or after construction, at any point upon 

its route, and upon the grounds of the other railrosd corporation, with 

the necessary turnouts, sidings, and SWitches, and other conveniences 

in furtherance of the objects of its connections. Every corporation 

whose railrosd is intersected by any new railrosd shall unite with tha 

owners of the new railrosd in forming the intersections and connectiOns, 

and grant facilities therefor. If the two corporations cannot agree 

upon the amount of compensation to be Dl!Ide therefor, or the points or 

the manner of the crossings, intersections, and connections, such 

matters shall be ascertained and determined as is provided in Title 7, 

Part 3 of the Code of Ci vi! Procedure. 

(g) To i!U'eMae acquire lande, tilllber, stone, gravel, or other 

materials to be used in the construction and maintenance of its road, 

and all necessary appendages and adjuncts ,-el'-a!!<iliil'e-~-ill-~l!Ie 

maRBel'-previaea-iB-~~~e-1,-Pa~-3-ef-~I!Ie-eeae-ef-givi~-Pl'eeeilil'e,-fel' 

~1!Ie-eeBaemBB~ieB-ef-~Baa . 
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(h) To change the line of its road, in whole or in part, when

ever a majority of the directors so determine, as provided in Section 

7531, but the change shaU not vary the general route of the road, as 

contemplated in its articles of incorporation. 

Comment. The authority to condemn for lands, timber, stone, gravel, 

or other materials used in the construction or maintenance of a railroad 

is deleted from subdivision (g) of Section 7526 because it dupUcates and 

is more restrictive than the general power of railroad corporations to 

condemn any property necessary for the construction and maintenance of its 

railroad provided Qy Section 6u. 

-55-



WATER CODE § 22425 

staff draft September 1971 

IRRIGATION DISTRICTS 

water Code § 22425 (amended) 

Sec. Section 22425 of the water Code is amended to read: 

22425. A district may acquire by aoy means aoy property or 

interest in property to carry out its purposes, including aoy of 

the following: 

(a) property for the construction, improvement, and operation 

of works in this state or in any other state or in a foreign Dation. 

(b) Works being constructed. 

(c) Stock of domestic or foreign corporations owning water, 

water rights, canals, waterworks, franchises, concessions, or rights. 

(d) Works by which land has been or may be supplied with water 

for irrigation. 

(e) Property not otherwise authorized herein that may be required 

as a condition to obtaining state financial assistance for local pro

jects as set forth in Chapter 5 (commencing with Section 12880), of 

Part 6, Division 6, of the Water Code. 

(f) Public buildings and grounds. 

COIIIJlent. Subdivision (f) is added to Section 22425 of the Water Code 

to preserve the authority of irrigation districts to condemn property for 

public buildings and grounds for their use. This addition was necessitated 

by the repeal of subdivision 3 of Section 1238 of the Code of Civil Procedure 

which authorized ~he exercise of the power of eminent dcmatn for "public buildings 

and grounds • • • for the use of any • • • irrigation district." See fozmer 

Section 1238 and Comment thereto. 
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