
#36.65 7/12/71 

Memorandum 71-52 

Subject: Study 36.65 - Condemnation (Disposition of Existing Statutes--Code 
of Civil Procedure Sections 1240 and 1241) 

Sections 1240 and 1241 of the Code of Civil Procedure deal respectively 

with what property may be taken by eminent domain and with certain procedural 

limitations on such takings. The Commission has previously considered different 

aspects of these sections primarily in connection with the resolution of 

necessity, condemnation for a "more necessary" public use, and condemnation 

for consistent uses. Subject to the tentative approval of Chapter 9 (Condemna­

tion for Consistent Use) of Division 4 (see Memorandum 71-51), the staff 

believes that Sections 1240 and 1241 are ready to be repealed. 

The Comments to the two sections (see Exhibit I) indicate the manner of 

disposition of these provisions. As indicated, prior action by the Commission 

has adequately disposed of Section 1241. Section 1240 has also been taken 

care of with two exceptions. The staff recommends that these two exceptions 

be dealt with as follows. one, the limitation on condemnation of certain 

state lands provided in paragraph (2) should be retained and set forth in 

Section 7994 to be added to the Public Resources Code. (See Exhibit I.) Two, 

the substance of the procedure stated in paragraph (8) should be retained 

in Division 8 of the Comprehensive Statute. We are not able to assign a 

number to this section at this time, but the section would read substantially 

as follows: 

----. In any action brought to condemn property owned by the state, 
the summons and a copy of the complaint shall be served on the Attorney 
General, the Director of General Services, and the State Lands Commission 
of this state. 

-1-



At the September meeting, the staff hopes that the Commission will 

tentatively approve the sections set forth in Exhibit I as well as the 

procedural section set forth above. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 
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Memorandum 71-52 

EXHIBIT I 

CODE OF CIVIL PROCEDURE § 1240 

Staff recommendation 

Code of Civil Procedure Section 1240 (repealed) 

la40y--~e-pFiva.e-pF~eF.y-wkiek-may-Be-.akea-~aeF-.kis-.i.1e 

iae18aea+ 

lY--All-Fe81-pp~ep·y-BeleRgiRg-.e-8Ry-pepeeRt 

a.--baRas-BeleagiRg-.s-.hie-s.a.e,-iRel8iiag-6iae-aRa-e88aepgee 

laRaa,-Re.-wi.kiR-.he-eePPspa6e-limi6.-ef-8Ry-ei6~,-eP-ei.y-aRi-eS8R6Yy 

eP-6s-aay-es8R6y,-iBeePPepa.aa-ei6y,-s.-ei.Y-aRa-e&8R6y,-vil!ase-eP 

6SWR,-Re6-app'&p.ia6ea-6e-eeae-,aBlie-aset-,psviaea,-6ha6-all-le.h-aae 

"6k-see6ieRe,-Be6R-S8P¥8yaa-aaa-8Rsap¥eyaa,-ewBea-By-.Rs-s6a~-SP-68S 

Vai6ea-i6a6as,-wkisR-may-aSW-eP-may-kePBaf6ep-Be-iae18aea-wi6kia-6ke 

ax6e.iep-as8Raa.iss-ef-a-Ra6ieaal-PBsep¥86isR,-e.-sf-a-PBseFvs,-eP-wi6kia 

.ke-ex6spiep-ae8Raapies-ef-laaas-wi.kaPBWR-f.8M-,aBlie-ea6.y,-shall-8e 

aRi-hePB8y-ape-wi.kkela-f.8M-.ke-Bpepa.iea-sf-.kis-6i61s-aRi-shall-ae6 

ee-eeae .. aea-as-&8aias.-6ke-s.a.e-a.-.ke-ijRi.ea-S.a6eSt 

3Y--P.epep6y-a"psppia6ea-.s-p~lie-aaet-Ba6-B8ek-ppe,ep6y-ekall 

ae6-ee-.akea-8Rless-feP-a-mePe-aeeessBFY-,8Blie-ase-6haa-6R86-6&-whisk 

i6-kae-alPeeay-Beea-appF&ppia.eat-ppsviaea,-6ha6-wkeP8-asy-saeh-pPePSP6y 

kas-Beea-se-a,,'Bp.ia6ea-BY-Bay-iaaiviaaal,-fiPM-sP-pFiva.e-eePPspa6i8R, 

6ke-ase-.Re.eef-f8P-a-S6a6e-kigkway-sp-a-,aBlie-B6Pee.-8P-kighway-sf-6ke 

i686S,-8P-a-es8a.y,-ei6y-aaa-e&8R6y,-sp-iaeeppePa6sa-eiiy-s.·.ewa,-6eia. 

kigkway-ais6.ie6,-eP-.ke-ase-.kepesf-8y-6ks-S6a6e-eP-e-es8R6y,-ei,y-aRa 
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CODE OF CIVIL PROCEDURE § 1240 

Staff recommendation 

Q8YR~y,-~Ree~epa~ea-ei~y-ep-teWR,-~eiRt-ei@eway-ais~piet,-ep-ippigatieR 

AP-m~Riei~al-waijep-&ie5pie~r-fep-~ee-same-~891ie-~Q~ese-~e-wh'~R-it-h~8 

gee8-Be-a~~pe~Fiatea,-eF-fep-aRy-etHeF-~~Blie-~~eBe-BHall-ue-aeeaea-aep& 

ReeeBBaFY-Kses-teaR-'ee-'Q81ie-Qse-te-wHieh-sQeH-,pe~~y-eaa-alP9aay 

8eeR-a~,pe,F~ateat-aRQ-,pevIQeQ-fQFtReF,-tRat~wReP9-,pe,epty 

al~eady-appFepria~ed-~e-a-p~hiie-~5e-e~-p~e~ej-hy-aay-peFeonj-firm 

eF-pFiYate-eerpera~ion;-ie-8eH«~~-~e-he-~akeft-hy-~~e-8ta~ej-a-e~~YJ 

aity-aRQ-QQURtY7-iRQQ~QpateQ-Q~ty-e~-tQWA7-aeiRt-R~BRwaY-Q'~tFlQt, 

lPFigatieR-ep-aaBlei,al-watep-~8tpiet,-e9F-aRetRep-'QBliS-U~e-9F-PQFPe&e, 

wRiQR_~8_QeR818teRt_wltR_tRe_QsRtiRuaRge_sf_tRe_u8Q_Qf_~UQR-p~~eFty 

er-seme-peptieR-tHereef-fer-s~eH-eKistiag-p~rpeee;-~e-t~e-same-exteB~ 

a9-e~e~-pFepeFty-i9-t~eB-~5edj-eF-te-a-ie5e-oF-modified-exteBt;-t~en 

t~e-Fight-te-~5e-9~eh-pFepepty-feF-sae~-pFeposed-pahiie-p~oee;-iB 

eemmon-wi~h-e~eh-et~eF-~se-eF-p~oBe;-eitheF-as-~~eB-exietiBg;-~tO 

a-less-BF-mealfie&-exteRt,-aay-ee-takes-8y-tee-state,-B~eh-eeaBty;-eity 

aad-eo~Bty;-iBeerpeFa~ed-eity-eF-~oWB;-~eiBt-highway-dis~Fietj-cp 

iFri!a~ion-oF-m~ieipai-wa~eF-die~Fie~;-aBd-~he-eoaF~-may-fix-t~e-~erme 

aBd-eoBditione-apon-whieh-eae~-pFepepty-may-be-8o-~akeBj-aad-~he-maBaeF 

aad-ex~en~-of-~~e-aee-thereof-fOF-eae~-of-eaeh-pabiie-parpeSBsj-and-may 

epaeF-tRe-pemeval-ep-peleeatieR-ef-aRY-s~~ust~~8a7-Q~-~~eVemQRt8-tR8~­

iR-e~-tR8FGeR7-aa-~&~-a8_may_g8_~8~~1~8Q_gY_Q~QA_gemmeR_uaaY--i~t 

p~epty-app»ep~iateQ-te_tR8_USG_e~_aRy_QeURtY~_Q~ty_aRQ_QeURtyy-iRQ~e­

rated-Bity-oF-towa;-or-m~ie~pal-watep-aiBt~iet,-may-set-he-takes-ey 

aay-o~her-eo~ntY;-Btty-and-eoanty;-taBOFpOFated-eity-oF-towa~-or 
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CODE OF CIVIL PROCEDURE § 1240 

Staff recommendation 

.~Biei~al-wa~eF-ai8~Fie~,-wkile-s~e8-~Fe~F~y-iB-Be-appF~Fia~ea-aR& 

~eea-feF-~ke-~~Blie-p~eBeB-feF-w8iek-i~-8ae-BeeB-ee-e~~F~Fia~ea. 

4.--PF~eF~y-app.ep.'a~eQ-~6-aRy-pYBlie-yee-9y-aay-iFFiga~ieR 

Qis~.ie~7-may-99-~akeR-9y-aAe~keF-iF.iea~ieR-Qis~Fis~-feF-BRe~ke. 

'~9liQ-YQ9-aAQ-pYFpese7-wRiQk-ie-eeAsis~eR~-wi~8-~8e-yse-ef-s~eR 

'F~eF~y-f6F-SY9R-eKistiAg-p~Fpe8es-te-~Re-same-eK~eR~-aB--BYeR 

pF~ep~y-is-~ReA-YSeQt-~F6ViQeQl-~8at-~8e-pig8~-~e-s~e8-liai~ea-~se 

iR-eeameA-skall-iRelyQe-~ke-Figk~-~6-eRlaFgeJ-ekBRge-SF-impFeve-~ke 

pF~ep~y-se-~akeRt-~peviaea-r~keFl-~Ra~-e~ek-eRlapgemeR~,-ekaRge-eF 

iapFev6meR~-sRall-Aet-iR~epreFe-wi~k-~ke-SFigiR81-~ee-eF-aBY-ReeeSBQFY 

exteAsieA-6F-eRlaF@emeB~-er-syek-YBe. 

,.--PFeBekiBeB-feF-eRy-p~91ie-Y~ili~y,-aRa-all-kiRae-er-pF~e.~y 

er-eAY-Ra~YPB-wka~BeeVeF-YSea,-ei~keF-QYFiRg-~Re-eKis~eBee-ef-SF-a • 

• ke-~eFmlR8~i9R-ef-saiQ-fFaRekieeJ-~e-s~pply-BRa-fYPRiek-~ke-eeFvlee-ef 

ByeR-p~91ie-Y~ili~YJ-9y~-eyek-fpeAeRise-SF-p~eF~y-BRall-B~-ge-~akeR 

eKeep~-fep-e-.eFe-eeeessaFy-py9lie-~ee. 

e.--AI1-FigR~e-ef-way-fSF-eAY-BBa-ell-~ke-p~esee-meB~ieBea-iR 

gee~ieR-la3i,-eAa-aBY-eaa-all-8~Fye~~FBS-aRQ-impFBvemeR~s-eRJ-eve., 

aeFess-eF-aleRg-s~ek-Figk~s-er-waYl-aAa-~ke-laRas-kelQ-eF-YSea-iR 

eeARee~ieR-~keFewi~R-8kall-ge-S~9Beet-~e-Be-eeRBeete~-witk,-eFeBBea,-BF 

iBtepseetea-By-6F-e.BFaeea-wi~RiA-aRy-etkeF-Figk~-ef-way-6F-impFevemeB~eJ 

e.-B~F~e~YFeB-~kepeeR.--TkeY-Bkall-~~e-Be-BYBBeet-te-a-li.l~ea-~se,-iB 

eemm6R-wi~k-~ke-eWBep-~kepeef,-wkeB-ReeeeSaFYt-BY~-B~ek-ysee,-epeeeiR@s, 
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CODE OF CIVIL PROCEDURE § 1240 

Staff recommendation 

iB~epBee~ieBB;-aBa-eeBBee~ieBB-skall-Be-maae-iR-maBsep-mest-eaapatiele 

witk-tse-gpeatest-JaB!ie-8eBefi~-aBa-least-JPiva~e-isd~~ 

'T--All-elasseB-ef-JPivate-JpspeptY-Bet-eB~epatea-may-Be-~akeB 

iep-JQBlie-aBe;-wkeB-saes-takiBg-iB-aQtBepieea-By-law~ 

g~--ppeeeeaiRgs-te-eeBaemB-laBas-BeleagiBg-te-tBiB-s~ate-ape 

kePeBY-SQtsepieea,-aaa-mQst-Be-msiBtaiaea-aBa-eeSaQetea-iB-tse-same 

.aRRep-sB-ape-~sep-eeBae.Batiea-JPeeeeaisgB-Jpeviaea-feF-is-tRie 

ti~let-eKeeJt,-tsa~-iR-BQek-JpeeeeaisgB-tke-B~eBs-aBa-a-espy-ai-the 

eemJlaiat-mQst-Be-sepvea-es-tke-SevepseF,-AttePRey-Sesepal;-aBa-the 

gta~e-~saB-9emmiBsieB-ef-this-B~ate~ 

Comment. Section 1240 is superseded by the provisions listed below. 

Section 1240 

Paragraph 1-

Paragraph 2- - -

Paragraph 3-

Paragraph 4- -

Paragraph 5-

Paragraph 6-

Paragraph 7- -

Paragraph 8-

Eminent Damain Code 

See §§ 101, 303 

- - - - - See [Public Resources Code § 7994J 

- See §§ 450-455, 470-471 

- - - See §§ 470-471 

See §§ 450-455. See also §§ 101, 303 

- - - - - - - - See §§ 470-471. See also §§ 101, 303 

See §§ 101, 303 

[to be determined laterJ 
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CODE OF CIVIL PROCEDURE § 1241 

Staff recommendation 

wRieR-will-ee-He8~-eem,a~isle-wi~R-tRe-gP8a~e8~-'Hslie-geea,-aRa-~k8 

l8ae~-,piva~e-iR~HPYt-'Feviaea;-~Ra~-eaia-peeelH~ieR-ep-eFaiBaRSe 

ekall-Re~-s8-aHeR-eeaelHaive-eviaeRee-lR-~Re-eaae-ef-~ke-~akiag-ey 

sRy-eeHR~y,-ei~y-sRa-ee~~y;-eF-lBeeFpeFs~ea-eity-eF-tewR;-eF-eek~ 

aieiFiet;-eF-saRiisFy;-iFFlgatiea,-tFsReii;-Fa,ia-iFaasii;-,Hslle 

aiiliiy,-eeHRiy-eaRiiaiisR,-eF-wateF-aietFiet,-ef-,FepeF~y-leea~sa 

ea~eiae-ef-tke-~ePFi~eFial-liHi~s-iaeFeef~ 

3~--If-alpeaay-a"Feppiatea-te-seme-'Helie-Hse,-tkat-tRe-,Helie 

Hse-ef-wkiek-it-ia-is-se-a"liea-is-s-HeFe-BeeeseaFy-,aelie-Hset-,pe¥laea, 

ikst-waepe-sHea-,Fepepty-kaa-eeeR-ee-a"FepFiaiea-sy-say-lRaiviaaal, 

fiPH-ep-,pi¥8te-eeFpepa~ieR-i8e-Hse-tkepeef-fep-e-'Hslie-atpeet-eP 

kigaway-ef-t8e-Siate;-a-ee~~y;-eity-eRa-e8tiBty;-ep-sRy-iReeppsFaiea 

aity-eF-tewR;-eF-~eiRi-8igkway-aistpiet;-ep-tke-Hee-iRepesf-sy-iks 

Siais,-a-eeHRiYl-eity-aaa-eeaRiY;-eP-aRy-iReeppspaiea-eiiy-SP-5ewR, 

s.-~siRt-Riskway-aisiFiet;-eP-a-H~iei,al-wstep-aisipiet-ep-aM 

ipFisatiea-aisipiei;-a-tpsRsit-aistpiet,-a-pa,ia-tpaaeii-aietpiet,-a 

,aslie-Hiiliiy-aietpiet;-ep-a-wateF-aistFiet-fep-tRe-same-'HFpeeeB-~e 

wkiek-it-Ras-seeR-a~pepFiatea-eF-feF-sRY-'QBlie-'HFpeee,-8kall-se 

aeemea-a-meFe-ReeeBsapY-Hee-~Raa-tRe-'HBlie-Hee-~e-wBiek-eHeR-'pepep~y 

kas-seeR-alFeaay-a"FepFiateat-aRB-,peviaea;-faptkep;-tka~-,pepepty-ef 

aay-ekapsetep,-w8eikeF-alpeaay-a"peppia~eB-te-'Helle-ase-SF-Ret, 

iRelQaiag-sll-Flg8ts-ef-aRY-Ratape-iB-wa~eF;-ewBea-ey-aay-,epseR;-fiPm 

ep-,plva5e-eeFpepatlsR-may-ee-tskeR-ey-a-eeHRtYl-ei~y-aR.-eeQRtYl 
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CODE OF CIVIL PROCEDURE § 1241 

Staff recommendation 

eeRR~YJ-e~~Y-aRa-eeYB~YJ-!Bee~e.a~ei-e!~y-e'-~8WB-e¥-m~Rl~!pal-wa~e. 

aistpiet-9P-aR-ippigatieR-aietFiet,-a-tpsRsit-aietFiet,-a-pa~ia-tpaR8it 

aistFiet,-a-~yslie-ytility-aietpiet,-eF-a-wateF-aistplet.--WetRlae 

ReFSiR-QeRtsiRea-sRall-se-eeRstpyea-ae-iR-aRY-way-li~itiRg-eyeR-Fleats 

as-may-sy-gi¥eR-9y-aRy-etRep-law-e~-tais-gtate-te-eeRRtiee,-eitiea 

aRa-QeYRtiesl-iReeFpeFatea-eitie8-eF-teWRe-ep-mYRiQi~al-wateF-aistFists 

eF-iFpigstieR-aietpiets,-tpsRsit-aistFiets,-Fa~ia-tFaRsit-aistFietsy 

pyslie-ytility-aistpiets,-ep-watep-aistpiete. 

8yt-~Fi¥ste-pFe,e.~y-appF~.iatea-~e-~Re-yee-ef-aRy-eeaR~YJ-e!~y 

QRa-eeYRtYl-iRee~e.stea-ei~y-eF-teWR,-er-mYRiei,al-wa~eF-aiB~Fie~J-eP 

iFFigatieR-aietFie~,-eF-tFaRB!t-aistFiet,-9F-Fa~ia-tFaRBit-ais~Fie~,-er 

pyslie-ytility-aistFiet,-er-wateF-aistFiet,-may-aet-ee-takea-ey-SRY 

etReF-eeYRty,-eitY-Q~-eeYRty,-iRee~eFa~ea-eity-eF-tewa,-eF-MYRieipsl 

aietFiet,-eF-iFF!gstieB-aistFie~,-9F-tFaRei~-a!a~Fie~;-e.-.spia-t.aHsit 

aistFiet,-eF-'Y91ie-ytility-ais~Fie~,-eF-ws~eF-ais~Fie~,-wRile-s~eh 

pFepepty-is-se-a,pF~Fis~ea-QRa-ysea-feF-tRe-p~elie-py~eees-feF-whieh 

it-aQB-SeeR-Be-sppFepFistea. 

Comment. Section 1241 is superseded by provisions of the Eminent 

Domain Code indicated below. 

Section 1241 

Paragraph 1 - - - - - - -

Paragraph 2 - - - - - -

Paragraph 3 - -

-8-

Eminent Domain Code 

- §§ 300, 301 

- - §§ 302, 310-313 

- - - - - §§ 450-455 



• 

PUBLIC RESOURCES CODE § 7994 

Staff recommendation 

DIVISION 6. PUBLIC LANDS 

Part 3. Sale of Public Lands 

Chapter 4. Provisions Relating to Public Lands Generally 

Article 9. Miscellaneous Provisions Relatln~ to State Lands 

Public Resources Code Section 7994. Limitation on condemnation of state lands 

Sec. Section 7994 is added to the Public Resources Code, to 

read: 

7994. Notwithstanding any other provision of law, all 16th and 

36th sections, both surveyed and unsurveyed, owned by the stste or the 

United States, which are now or may hereafter be included withir the 

exterior boundaries of a national reservation, a reserve, or lands 

withdrawn from public entry, are exempt from taking by eminent domain. 

Comment. Section 7994 continues without substantive change the limita­

tion upon condemnation of state lands stated in paragraph 2 of former Code 

of Civil Procedure Section 1240. 
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