#36.24 7/8/71
Memorandum 71-50

Subject: Study 36.24 - Condemnation (The Right to Take--"More Necessary"
Public Use)

At the September 1370 meeting, the Commission tentatively approved
Chapter 8 {Sections 450 through 455) of the Comprehensive Statute relating
to the right to take for a "more necessary” public use. This chapter
replaces paragraph (3) of both Section 1240 and 1241 of the Code of Civil
Procedure. There remains in the Code of Civil Procedure three additicnal
sections relating to the "more necessary” public use issue which should be i
disposed of in our comprehensive revision of the law of eminent dommin. |
These are Sections 1241.7 (Exhibit I), 1241.9 (Exhibit II), and 1245.4
(foctnote 1, Exhibit IV). This memorandum deals with the disposition of f
these three sections.

Sections 1241.7 and 1241.9 were both recently enacted for the apparent
purpose of protecting parks, preserves, open space, and historicsl sites
from condemnation for public use. However, special procedural limitations
are provided vhere the use for which the property is sought is a state high-
way. The staff recommends that the substance of both of these sections be
retained but that the sections themselves be divided and thelr provisions be
transferred to more appropriate places in the Eminent Domain Code and the
Streets and Highways Code. Exhibit IIT indicates how we would make this
disposition.

Section 1245.k is a special section apparently added to the Code of
Civil Procedure to facilitate a takin%g by the City of Marysville of the rights
and interests in property known as "Cortez Square.” See Exhibit IV. The

section has & “more necessary" use aspect insofar as it authorizes a taking
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by a city of property apparently already devoted to a public use in which
other public entities may have some ownership interest. As enscted, however,
the section 1ls very nmarrowly drawn and seems to be the sort of vestigial
remnant that can safely be repealed. In making this recommendation, however,
the staff suggests that the more general matter of joinder of the state and
other public entities with potential interests in property sought to be
taken by eminent domain be preserved and dealt with in connection with our
work on the procedural aspects of the comprehensive eminent domain study.

Respectfully submitted,

Jack I. Horton
Assistant Executive Secretary
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Memorandum 71-50

EXHIBIT I

CODE OF CIVIL PROCEDURE § 1241.7

§ t341.7 Park property; presumgpilon as to best puMic wee; desiaratory ratle?
zgalnat highway use

{a) Except as provided in sobdivisiom (b), notwithatanding aoy other provislon
of law to the contrary, the fact thet property 33 eppropriated for public use as &
state, regional, county, or city park or recrestion area, or wildlife or waterfowl
management aréa as presently ¢stablished by the Department of Fish and Game
pursuant to Section 223 of the Fish and Geme Cods, or hlstorie site Ineluded in
the National Register of Historie Places or state-registered landmarks, or as an
ecological reserve 28 provided for In Article 4 (commencing with Section 15380) of
Chapter 5 of Division 2 of the Figk and Game Code, estadlishes a rebuttable pre-

gumptlon of {ts having been appropriated for the hest and mosat necessary public
use. The presumption estahlished by this section i3 a presomption affecting the
burden of proof. -

(h} When properiy appropriated for A public nse as a siate, reglonal, county, or
clty park or recreation aren, or wildlife or waterfow] management area as presantly
eatpblished by the Department of Fish end Game parsuant to Sectlon 1323 of the
Fleh and Game Code, or historic site inclnded In the Natlomal Reglster of Historle
Places or state-reglatered landmarks, or gs an ecologieal reserve az provided for

in Artiels 4 (commencing with Section 1580) of Chapter § of Diviaion 2 of the Fish
aod Game Code, 1z songht to be acquired for state highway purposes, and such park
or recreauona.l_aren. or wildilfe or waierfosr] managemeni ares, or hilgtoric aite,
or eeclogleal reserve was dedicated to or eatsbllabed for park or recreational pur-

poses, or ag & wildlife or waterfow!l management aren, oz 24 A historie afte included
in the Nattonal Reglster of Historle Places or state-registered landmarks, or as an
ecolugical reserve ae provided for in Article 4 (commencing with Sectica 1580 of
Chapter 5 of Division 2 of the Fich and Geme Code, pPrioy 1o the initisdon of high-
. way route locatlon studies, an getlon for deciaratory relief may be brought only
by the public agency owning such perk or recreationsl area ov wildilfe or water
fow! management area, oF historle slte, or ecclogleal pesgrve ln the superior court
to determine the gqueston of which publie use is the best and Wost DecessaYy pub-
He ase for such property. Such actlon for deeclaratory ralief ghall be flled snd
served within 120 days afier written tiotice to the public apency owning soeh park
or recreatiopal area, or wildlife or waterfowl mansgement ares, or historic slte_.
or epological reserve by the Californta Highway Commisslon that g proposed route

ar an adopted route Inciedes park lend or recreacionel sres, or a wildlife or water-
fow!l manugement area, or * * * an histere alte, Lr en ecological reeerve owned
Ly that agener. In sueh declaracory relief action, the wesolutien of the commission
ghall nor e conclusive evidence of the matters set forth in Seetlonm 103 of the
Streers amndd Highways Code. Sueh action for deciaratory rellef shall have prefer-
enee over all wther civil acilens in the maotier of settng the same for heating or
trial to the end that any such action shafl be gulckly lieard and determined, 12
an action for declaratory relief is not fied and served scithin such 120-day period,
the vight td bring such action is wilved and the provivions of subdivision (8) shal
no, apply. When a declarstory rellef actjon, with respect to such property being
sought for Lighway purposes, maey nof be brought pursuant o this subdivision, the
provisions of =ubilivision (o} of this sectlen shall not apply.

{Added Ly Stats 1968, ¢ 1328, p. 2534, § 1. Amecnded by StatsiNgg, ¢, 357, p. BYZ,
§F1; Stais. BT, o B34, . ——, § 13




Memorendum 71-50

EXHIBIT II

§ 1241.9 CODE OF CIVIL PROCEDURE

§ 12418 Prassrvation of certain property in it zatured coadltion; presumptilan as
to bust pukllc uss; deciaratory reile! against highway use

{a) Except as provided in subdivision (1), notwithstanding any other provision of
iaw (o the contrary, the fact that propérty i3 owned by 8 nopprofit orgonization eon-
tributions to which are dedudtible for state and Tedpral inesme Iax purpeses under
the law of this state and gf the Tnited States and having the primary purpoese of
preserving areas in their natural conmditlon, and that such property I3 epep to the
public subject to resscnable restrictlons end i3 appropriste, und used exclusively,
for the preservation of metive plants, cr native anbmals, including, bat not limited
to, mammels, birds, and marine life, or biatie communitics, or geological er geo~
graphical formations of sclentific or educationul Interest; and further thet such
property is irrevoeably dedicated to such ueca ro that npon lguidation, disselaticn,
or abandonment of or by the owner, such property will be distributed only te a
fund, foundation, or corporation whose property is' likewise irrcvocably dedicated
to such uses, or to & governments! agenecy bolding land for such uses; establishes
a rebuttsble presumption of Its heving been appropriated fur the tost and mmost
peceagary publle use. The presumption established by this section is a presump-
tlon affecting the burden of proof.

(b} When property described in aubdivizion (a) is sought to be aequired for atate
Lighway purposcs, end such property wag cxduslvaly devoted to a use or uses de-
acribed fn subdivision {a} prior to the initiatlon of highway rowte location studies,
an action for declaratory relle! may be bLrought 03!: by sueh nonprofit organiza-
tion ownlag such property in the anperior court to determige the question of which
public use 13 the best and most necesgary public use for such property. Such ae
tion for declaratory rellef shall be filed and served within 120 days after written

. notice to the nonprofit orgunlzation ownlng such property by tbe Callfornia High-
way Comelssion that & proposed reute or an adopted roule Includes such propr
erty owned by that organjzation; provided thmt such written notice need oniy be
given to nonprofit organizations that ape on flle with the Legistrar of Charltable
Trusts of thin state. In such declaratory relief action, the resolation of the com-
mission ahal! not be conclusive cvidence of the matters set forth In Scetion 103
of the Streets and Highways Code. Such action for declaratory relief shall have
preference over ali other ofvil actlons in the matier of sefting the action for hear-
ing or trinl to the end that any such action shall be quickly heard sl determined.
If an action for deelaratory refief le not filed and sorved wiridn such 120-day pe-
vod, the vight to bring such actlon Is walved and the provisiens of subdivision {a)
shall not apply. When & declaratory rellef action, with respect to snch property
being sought for highway purposes, may not be brought pursannt to this =ubdivision,
the provisions of acbdivision (a) of this section shall nat apply.

(Added by Btats.d&N0, «. 854, p. —, § 2




Memorandum T1-50
EXHIBIT ITT
CODE OF CIVIL PROCEDURE § 1241.7
Staff recommendation September 1971

Code of Civil Procedure Section 1241.7 (repealed)

31243 +Fv-~a)--Eneepi-as-provided-in-subdivinion-{b)y~netvithetanding
any-other-provieien-of-iavw-t6-the-eontvaryy-the-Faek-thas-properiy-is
approprigted-fer-pubiie-use-ae-g-giatey-regionaly- esuniyy-or-eity-park
ar-reerestion-areay-er-wildiife-or-waterfovl-managemert-ares-ap-presenidy
essabliched-by-the-Pepartmert-of-Pich-and-Came-parsnani-so-beetion-1520
of-the-Fich-and-gSane-Codey-or-higtorie~cite~-ineluded-in-she-Naitionad
Regisgter-ef-Histerie-Placeg-or-ginte-regiotered-londsnrkay-or-a8~a%E
ecolegical-reserve-as-provided-for-in-Article-U-{ commeneing-with-Beetion
1580)-ef-Chapier-5-of-Division-2-of -the-Fickh-and-game-~Codey-establickes
a-~-rebutiable-presumpidon-ef-ito~having-been-appropriated-for-the-beek
and-most-neeesgary-publie-ucer- -Fhe-precumpiion-ectablished-by-this-aee-
tion-is-a-presumpiisn-affeeding-the-burden-of-proafe

{5)--Wher-preperty-appropriated-for-a-publie-use-as-a-statey-regionaly
ecuntyy-o¥-eity-park-or-reereation-areay-or-wildiife-or-waterfowl-manage~
HeRi-areq-as-presently-established-by-ihe-Bepartrmens-of-Figkh-and -Game
pureuaRs-to-Beetiogn-1525-6f-the-Figh-and-Gape-Codey-or-historie-gite
inetuded-in-the-Nationai-Register-of-Histerie-Plaeceg-or-sinte-regictered
landasrkey-o¥-a6-an-ecological-reserve-as-provided-for-in-Avkieie-4-

{ cermeneing-vwith-Beetian-1580-0f- Chapter-5-of-Divieion-2-of-the-Figk-ard
Game-Ceodey-is-soughi-46-be-nequired-for-state-highway-purposesy-and-suel
park-oy-reerentionni.-areay-or-vildlife-or-waterfovl-mansgemnens-areay -

hipgtorie-gitey-or-eeatogical-reserve-vap-dediecated-to-or-esiablished-for
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CODE OF CIVIL PROCEDURE § 1241.7

Staff recommendation September 1971

for-park-or-veereationnl-yurpesesy-or-ag-a-vildiife-or-wvaterfovl-~Eanage-
meRi-ayedy-9¥-as~a-histerie-aite-ineluded-in-the-Hationai-Register-of
Hictorie-Flaees-o¥-agtate~registered-2andmaricy -o¥-as-an-eealegieal
reserve-as-provided-for-in-Artiele-L-{commeneing-with-Seetion-15803-of
Chapter-5-ef-Division.-2-0f-the-Fish-and-Oame-Cedey-prior-te-the-initiatien
ef-highway-route~loeation-studiegy-an-setion-for-deelaratovy-relief-may
be-brought-oniy-by-the-publie-ageney-owvaing- suek-park-or-reereational
gresy-ey~wildlife-ev-woterfoni-maRageneRt-areay-or-hintarie-gitey-ax
eeologiesl- reserve-in-the-superior-eours-to-detormine- the-guession-of
which-publie-yse-is-the-begi-and-nesi-aerecsaary-publiie-nae-for-gueh
properiyr--Bueh-aetion-for-deelaratory-retief-shail-be-filed-and-served
within-120-daye-after-written-notiee~to~-the-pubiie-ageney-owning-sueh
park-oy-ecotegieat-reserve-by-the-Eatifornia-Highway-Commicsion-that-g
proposed-route-or-an-adopicd-rovte-ineludes-park-land-or-reercatioral
aredy-op-a-wildiife-or-waterfevi-Eanagenent-avesy-o¥-an-histerie-sitey
er-an-eeologient-recerve-ovwned-by-that-ageney---Fa-sueh-declayntory
wedief-getiony -the-resnivtion-of-the-ecmmission-shall-rnoi-be-eoneluasive
evidenee-of-the-masters-sei-forth-in-Seetion-103-of-the-Sireets-and-High-
ways-Sede~--Such-action-for-declaratory-relief-shall-have-preferenee
gveyr-all-ether-eivil-aetiena-in-the-patier-of-setiing-the-same-for-heay-
ing-ar-irial-to-ihe-end-shas-any-such-action-chall-be-quiekly-heard-and
determineds--If-an~aetien-for-deelaratory-redief-is-net-filed-and-served
within-sueh-3120-day-pericdy-the-right-$o0-briag-suek-aetion-ig-waived-and
the-provisions-ef-subdivision-{a)-chall-net-applyy--When-a-deelaratory

-




CODE OF CIVIL PROCEDURE § 1241.7

Staff recommendation September 1971

relief-aetiony-with-regpeet-io-suechk-properiy-being-soughi-for-highway
parposesy-HAY-not-be-broughi-purenani-te-thisc- subdivisions-the-pro-

vigions-of-cubdivigion-{a)-of-thic-seetien-ghall-ros-apply-

Comment. Section 1241.7 is superseded by Seetion 454.5 of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.




CODE OF CIVIL PROCEDURE § 1241.9

Staff recommendation September 1971

Code of Civil Procedure Section 1241.9 (repealed)
12#179e--éa)-—Exeeét-aa—grevided-iﬂ-subdivisien-éb)y«ﬂeﬁvi%hstaading
any-other-provigien-ef-lav-to-the-~eorptrarys-~the-faet-that-properiy-is
swaed-by-a-ponprofit-orgonicaiion-eonsributiona-to-vhich-are-deductible
for-ginte-and-fedeval-ineome-tay-purpeses-undey-the-law-ef-thig-state
and-ef-the-United-LStates-and-having-the-primry-purpose- of-preserving
arens-in-their-RRtural-esnditisn;-and-that-sueh-property-is-epes-to-the
pubiie-subjeed-to-reasonable-reciriesions-and-i5-appropriatey-and-used
exedusivelyy-for-ithe-proservation-of-native-planssy -oy-native-gRimA1 Sy
taeludingy-~bui-pot-iimited-toy-Rammaicy-birdsy-and-marine-tifey-or-biotie
esEmMRitiesy-or-geodogieal-er-geographicnl-formations-of-geiontific-or
edueatiora-interests-and-furiher-that-gueh-properiy-ig-ivreveeabiy-dedi-
eated-te-sueh-nees-g0-that-upen-iigquidsiieny-diccetuiiony ~or-abandosment
af-ox-by-the-owners-cueh-properiy-witl-be-distributed-onty-te-a-fundy
foundaiiony-or-eorparaiion-vhose-preperiy-is-iikevige-irrevoeabiy-dedi-
¢ated-ta-such-ugesy-or-1o-a-governmental-ageney-holding-dand-for-eueh
ueesy-establiches-a~rebutiable-presumption-of-its-having-been-appropriated
for-the-best-and-Mmost-necessary-publie-user--The-presumpiicr-established
by~-thig-seetion-is-a-presumpiion-affecting-the-burden-of-preoef.
£b--When-properiy-deseribed-ir-subdivision-{a)-is-sought-$e-be
aeduired-far-skate-highway-purpaces; ~-and - suek-vroperiy-Was-exelusively
deveted-to-a-use-or-uses-deseribed-in-subdivicion-(aj-prior-to-the-initia-
$i08-of- highway-rente-ioeation-studiesy -an-aection-for-deelaratory-velief

mAY-be-brought-only-by-suek-nonprefit-organisa ton-oWRikE~ Sueh-property

he




COMPREHENSIVE STATUTE § 12k1.9

Staff recommendation September 1971

in-the-superior-court-te-dedermine-the-question-of-which-pubiie-use-isg
the-best-and-most-neeessary-puklie-nde-for-sueh-preperiy---Lueh-aetion
fer-deelaratery-retief-ghall-be-filed-and-cerved-within-120-days-afier
wriiten-notiee-ito-ihe-nonprefii-organication-owning- dueh-property-by
the-€alifernia-~Highway-Cormisaion-thai-a-proposed-reute-or-an-adopied
reute- inetndesg-sueb-properiy-ovned-by-that-organication;-provided-shat
sHeh-written- petiee-need-only-be-given-to-nonprofit-evgaunigationg-that
are-eu-fite-wikk-the-Regissrar-of-Charitable-Trusts-ef-this-states--In
gueh-deelaratory-relief-setiony-she-regolution-of-the-commission-shall
nos-be-eoneiusive-evidenece-of-the-patters~sei-forth-in-peetion-103-af
the-Biveets-apd-Highwaye-Coder~-Sueh-aetion-for-deelaratary-relief-shadd
Rave-preferenee-over-ali-othey-eivii-oetiong-in-the-miber-of-sesting
the-aetion-for-kearing-or-drial-te-the-end-that-any-cueh-aetign-shali-kbe
guiekiy-heayd-and-determineds--If-gn-aection-for~deelaratory-reliof-is
net-filted-and-served-within-sneh-130-day-periody-the-right-to-bring
sueh-aetion-is-waived-and-the-provisionc-ef-subdivision-{aj-shall-nei
BPPiY~~-When-a-deelaratery-retief-aesiony-with-recpeet-to- suech-property
being-sought-for-Righvay-parpesesy -may-uoi-be-brought-pursuant-to-this
subdivigiony-the-provisiens-ef-subdivision-(a)-ef-this-seetion-shalli-ned

appiy~

Comment. Section 1241.9 is superseded by Section 453.5 of the Eminent

Domain Code and Section 103.5 of the Streets and Highways Code.



COMPREHENSIVE STATUTE § 453.5

Staff recommendation September 1971

§ 453.5. Preservation of certain property in its natural condition; pre-
sumption as to best public use

453.5. Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of 1law, the fact
that property is owned by a2 nonprofit ¢rganization contributions to
which are deductible for state and federal income tax purposes under
the laws of this state and of the United States and having the primary
purpose of preserving areas in their natural condition, and that such
property is open to the public subject to reasonable restrictions and
is appropriate, and used exclusively for the preservation of mative
plants, or native animals, inecluding but not limited to, mammals,
birds, and marine life, or biotic commnities, or geologlical or geograph-
ical formations of sclentific or educationsl interest; and further that
such property is irrevocably dedicated to such uses so that upon
liquidation, dissolution, or abandonment of or by the owner, such
property will be distrdbuted only to a fund, foundation, or corporation
whose property is likewise irrevocably dedicated to such uses, or to
a governmental agency holding land for such uses, establishes a rebut-
table presumption of its having been appropriated for the best and most
necessary public use. The presumption established by this section is

a presumption affecting the burden of proof.

Comment. Section 453.5 continues without substantive change the Pro-
visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-
cedure. For special procedursl limitations where the property described is
sought to be taken for state highway purposes, see Section 103.5 of the

Streets and Highways Code.
Bou




COMPREHENSIVE STATUTE & 454.5

Staff recommendation September 1971

§ 45k.5, Ppark property; presumption as to best public use

ysh,5. Except as provided in Section 103.5 of the Streets and
Highways Code, notwithstanding any other provision of law, the fact
that property is appropriated for public use as a state, regional,
county, or city park or recreatlon area, or historic site included
in the National Register of Historic Places or state-registered land-
marks, or state wildlife or waterfowl panagement area, or state
ecological preserve, establishes a rebuttable presumption of its
having been appropriated for the best and most necessary public use.
The presumption established by this section is a presumption affect-

ing the burden of proof.

Comment. Section 45L.5 contimues without substantive change the pro-
visions of subdivision (a) of former Section 1241.7 of the Code of Civil
Procedure. The term "wildlife or waterfowl management ares" refers to an
area as provided for in Article 2 (commencing with Section 1525) of Chapter
5 of Division 2 of the Fish and Game Ccde. The term "ecological preserve"
refers to an area as provided for in Article 4 (commencing with Section
1580) of that same chapter of the Fish and Game Code. For special procedural
limitations where the property described is sought to be taken for state

highway purposes, see Section 103.5 of the Streets and Highways Code.




STREETS & HIGHWAYS COBE § 103.5

Staff recommendation September 1971

Streets & Highways Code § 103.5 (amended)

Sec. . Section 103.5 of the Streets and Highways Code is
amended to read:

103.5. (a) The real property which the department may acquire
by eminent domain, or otherwise, includes any property dedicated to
park purposes, however 1t may have been dedicated, when the commission
has determined by eweh resclution that such property is necessary for
state highway purposes.

(b) When property described in Section 453.5 or Section 454.5

of the Fminent Domain Code is sought to be acguired for state highway

purposes, and such property was dedicated or devoted to the uses

described in those sections, prior to the initiation of higlway route

location studies, an action for declaratory relief may be brought only

by the public agency or nonprofit organization owning such property in

the superior court to determine the question of which public use is the

best and most necessary public use for such property. Such acticn for

declaratory relief shall be filed and served within 120 days after

written notlice to the public agency or nomprofit organization owning

such property by the commission that a proposed route or an adopted

route includes such property; provided that such written notice need

only be given to nonprofit organizations that are on Ffile with the

Registrar of Charitable Trusts of this state. In such declaratory

relief action, the resolution of the commission shall not be conclusive

evidence of the matters set forth in Section 103. Such action for

-8




STREETS & HIGHWAYS CODE § 103.5

Staff recommendation September 1971

declaratory relief shall have preference over all other civil actions

in the matter of setting the action for hearing or trial to the end

that any such action shall be guickly heard and determined. If an

action for declaratory relief is not filed and served within such 120-

day period, the right to bring such action is waived and the provisions

of Sections 453.5 and 45L.5 of the Eminent Domain Code shall not apply.

When a declaratory relief action, with respect to such property being

sought for highway purposes, may not be brought pursuant to this sec-

tion, the provisions of Sections 453.5 and 45L4.5 of the Eminent Domain

Code do not apply.

Comment. Subdivision (b) of Section 103.5 continues without substantive
change the provisions of subdivision (b) of former Sections 12%1.,7 and 1241.9
of the Code of Civlil Procedure. These provisions set forth significant pro-
cedural limitations on the rights granted under Sectiors %453.5 and 454L.5 of

the Eminent Domain Code.




Memorandum 71-5C
EXHTBIT IV
CONDEMNATION OF LAND "SHOWN AS A SQUARE OR

COTHER OFPEN SPACE"

Section 1245.4 of the Code of Civil Procedure authorizes a municipal
corporation seeking to condemn land or an interest in land vhich is shown
upon a map, recorded for more than 50 years, ag a "square" or other open
space without other indication of the uses or purposes for the land and for
which no deed, offer of dedication, or other similar instrument has been
found in the office of the county recorder, to join the county in which the
land is located and the State of California in the condemnation proceedings

to determine the title to the land and the purposes to which the land may be

put.l

1. Section 1245.4 reads as follows:

Whenever in any proceeding brought under this title in which
any municlpal corporation is the plaintiff it is sought to condemn
to public use any land or any remainder, reversion, easement, or
other estate therein, which land is shown upon any filed or recorded
map as & "square"” or other open space without any further words
specifying the intentions of the owners thereof filing such map
with respect thereto or the uses or purposes for which the same may
have been abandoned or dedicated, and no deed, offer of dedication
or other instrument appears of record in the office of the county
recorder showing or indicating the uses or purposes for which the
same may have been abandoned or dedicated and such map has been on
file or on record for more than 50 years, the plaintiff may in said
proceeding seek a judgment against the county in which the land is
located and the inhabitants thereof and agesinst the State of Cali-
fornia and the people therecof, determining its title thereto, the
uses or trusts, if any, under which it holds the same, amd the
purposes to which it may put the same. Authority is hereby granted
in any such proceeding to sue the State of California and in any
such proceeding service of process shall be made upon the Attorney
General and the Director of General Services. In any such action
the Aticrney General shall represent the State of California in its
sovereign and In its proprietary capacity and alsc the people of the
State of California as the beneficiaries of any trust under which
said land is, or is alleged to be, held. Any Judgment rendered in
such proceeding shall be conclusive upon the State of California and
the pecple thereof and upon the county in which said land is located
and the inhabitants thereof, if said county is made & party to said
proceedings.

1




2
Sections 50530-50533 of the Govermment Code authorize a city or county

to erect a public building on a public square after acgquiring "by purchase,
condemnation, or otherwise all outstanding titles, reverslons, easements,

3

or other interest in or to the public square."~ Thus, under these sections,
after a city in which a square is located has acquired all cutstanding
interests in the square, the city may grant or lease the property to the
county for erection of a county courthouse or other public building.

The act enacting Sections 50530-50533h was [iled in the Office of the
Secretary of State on the same day as the act which enacted Section lEhE.h.s
Subsequently Sections 50530 through 50533 received judical mention in City

of Marysville v. Boyd.é Here, the Court of Appeal issued a writ of mandate

compelling the city clerk tc execute a deed of "Cortez Square" to the county
for the purpose of erecting a county courthouse. The city, having acquired
by condemnation all rights and interests in Cortez Square, the court held it

had a right to convey the property to the county. In passing, Sections

2. See Govt. Code § 50001 (defining "local agency" to mean county, city,
or city and county).

3. See Covt. Code § 50531.

b, Cal. Stats. 1949, Ch. 1146, p. 2046, Another act filed with the Secretary
of State on the same day provided a procedure vwhereby unknown persons
could be named as defendants in an eminent domain proceeding and a
Judgment conclusive on all persons claiming any interest in the property
condemned could be obtained. Cal. Stats. 1949, Ch. 1145, p. 2044
{enacting Code Civ. Proc. § 1245.3).

5. (al. Stats. 1949, Ch. 114k, p. 2043,

6. 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960).
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50530-50533 were held imapplicable, even though the city had complied with
those provlsions, because the city was a freehold charter city and could
dispose of the property subject only to such limitations as were contained
in its charter (the charter contained no limitations). This legislative
and judicial history compel the conclusion thet Section 1245.k4 and Sections
50530-50533 were enacted to facilitate this plan for the City of Marysville
to condemmn Cortez Square and convey 1t to the county of Yuba for the purpcse
of erecting a county courthouse. In view of the conditions which must be
met in order to make Section 1245.L applicable in any other case, 1t is
highly improbable that this section willl ever be used or useful again, and
the entire plece of legislation serves as a classilec example of specigl

legislation that should be exorcised from the general codea.T

7. While Section 1245.4 is too narrowly drawn to offer any more than the
remotest chance of future applicability, the apparent purpose behind
its enactment suggests that the ability te join all persons or
entlties, private or public, with a possible interest in property
sought to be condemned should be made clear in a comprehensive revision
of the procedural aspects of condemnation law.
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