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#36.24 7/8/71 

Memorandum 71-50 

Subject: Study 36.24 - Condemootion (The Right to Take--"More Necessary" 
Public Use) 

At the September 1970 meeting, the Commission tentatively approved 

Chapter 8 (Sections 450 through 455) of the Comprehensive Statute relating 

to the right to take for a "more necessary" public use. This clJapter 

replaces paragraph (3) of both Section 1240 and 1241 of the Code of Civil 

Procedure. There remains in the Code of Civil Procedure three additional 

sections relating to the "more necessary" public use issue which should be 

disposed of in our comprehensive revision of the law of eminent domain. 

These are Sections 1241.7 (Exhibit I), 1241.9 (Exhibit II), and 1245.4 

(footnote 1, Exhibit IV). This memorandum deals with the disposition of 

these three sections. 

Sections 1241.7 and 1241.9 were both recently enacted for the apparent 

purpose of protecting parks, preserves, open space, and historiesl sites 

from condemnation for public use. However, special procedural limitations 

are provided where the use for which the property is sought is a state high-

way. The staff reccmmends that the substance of both of these sections be 

retained but that the sections themselves be divided and the:l.r provisions be 

transferred to more appropriate places in the En1nent Dom9.in Code and the 

Streets and Highways Code. Exhibit III indicates how we would make this 

disposition. 

Section 1245.4 is a special section apparently added to the Code of , 
,; 

Civil Procedure to facilitate a taking by the City of Marysville of the rights 

and interests in property known as "Cortez Square." See Exhibit IV. The 

section bas a "more necessary" use aspect insofar as it authorizes a taking 
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by a city of property apparently already devoted to a public use in wh1ch 

other public entities may have some ownership interest. As enacted, however, 

the section is very narrowly drawn and seems to be the sort of vestigial 

remnant that can safely be repealed. In making this recommendation, however, 

the staff suggests that the more general matter of joinder of the state and 

other public entities with potential interests in property sought to be 

taken by eminent domain be preserved and dealt with in connection with our 

work on the procedural aspects of the comprehensive eminent domain study. 

Respectfully submitted, 

Ja ok 1. Horton 
Assistant Executive Secretary 
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MemorandUIII 11-50 

EXHIBIT I 

{.'ODE OF CIVIL PROCEDURE § 1241.7 

• 1241.7 Park proputy; pr .. ~mptl.n •• t .... t ,."Ie ... ; declaratory .. U.f 
Igalnlt hlg'wlY ule 

(.) Except as provided In subdMslun (b), Dotwlthltandlng &D7 other provWon 
of law t. the contrary, the tact that property Is appropr1sted for pllbl!e WIe all !' 
litate, regiona.l, cri)unty~ 01" clty park or recreation area. or wildlife or waterfowl 
manage"",nt a .... lUI presently e .. abUshed by the Depe.rllDeJlt ot Flab ODd Go"", 
pursuant to s.ction 15.."5 of the Fish and Game Code, or bIlIton •• Ue IDeluded III 
the National Register of Hlstorle 1'1 .... or state-rer!atered weiman., or .. ao 
0<010,1 •• 1 rose,,,,, "" provided for In Article • (oommeoclng with 8eet10ll UIiO) of 
Chapter 5 of Div lolon 2 of the Fish ODd Game Code, etltabU_ • rebuttable p ..... 
sumptlon ot I,. havlng bren apprOl,nated tor the beE aod mOlt "_ry pubnc 
use. The p ..... umptl.n estabUshed by this _Ion III • JIl'OIIlIJtIl)tIon affecting the 
burden of proof. 

(b) Whell property appropriated tor B pUbliC DIll! U a II., rec\ODal, county, or 
dty park or recreation are-n, or wHdHfe or \vatertowl ml.ll..a,l!Dent area U P:I'f!IIeD:tly 
.. tablished by the Depart ...... t of Fish and Game punuODt to SeetlOll li!IUI of the 
FI,h and GRme Cod., or blalorlc site !""laded In the NatloDal Rer\Ster ut._le 
PI..,.. Or .,au4 regl.",red wdmarks, or .. an _locI.,..1 _rve to provided for 
in ArUrl ... (romwenclng with section 15Sl'I) ot Chapter & ot ~"" 2 of the Fish 
and G •• ,. Code, 1& sought to be acquired tor .tate hllbwal IJ1UPOIIeO, aad aucll prak 
Q1" recreational-areA, or wlldlife Of' waterfoWl IIl&DapmeDt .trea, Of' blMtol1c alte. 
or e<eIogloal re8e"". .. .. dedicated to or .. tabU_tor park or _tlonal pu';: 
poses, or as s. wildlite or waterfowl m8.D6p1Dellt ares l cr .:tl a b1Itor!c alta In<:luded 
In tbe National Rep.ter of Hi.torlc PI"""" .r state-rqlBCered Ian_rlu, or as aD 
ecologiesl reserve •• pr •• lded tor in Article , (COIIW>eIlCIu, with _.. 1lI$)) of 
Chapter 5 nt Division 2 of the Flab and Game Code, priOf iii the InIt1adoD of hlp­

. way roUte locatl"n »too! ... an act!oa 'or declaratory I<!1Ief "'7 be 1>rouPt oDly 
by tb. pUbIle agenoy owning • ...,h park or _UODoJ area. l* wildlife or water­
t-c-w! managemen t a rea, or hlfStoJ1c sHe. or ecologleal reeene lD the: tuperlor court 
t. det~nnlnr tho question or whlcb public .... 18 the belt aDCI 81"'" ..-....ry pub­
lic use for .ucb property. Such action ror declaratory rei"'! iIball be filed and 
... rved wltbln 120 days atter written notice to the pllbll<! .... ...,. oWJl\ni .""h park 
or reerf'aUo.na,1 are~ or wHdllfe or waterfowl lnaD&gelDellt "'rei, or hbtor~ alte, 
"r (!:colog:!eal No.:rerw: by the CaHtornta HlgbwllJ' Commi8Il® tilat. proposed route 
or an adopU'd l'ou!c Includes pur\;; land or rec1'eAtjGIlIlI area, or a wtldlJfe or water· 
towllDanllgcm~nt area, or ... '" • aD histone a1te, or teD eeorogiCal leUI'Ve Clowned 
by tbat ugrut"y. In sl~clL dN!laratofl1-:n-;Uef s(1JoIl, tbe;.solution of the commiasio:n 
sholl !lOt Ui· COndhtij\"c e,"jdence of the m!1ttEn set tGrtb in 8eetlon 103 ot the 
Strt-eui and Hjghways Code. Such actioD tor declaratorl reller sun have preter­
l?nce ol'f~l' ntl -vthN' chll actJons in the mllUer flf IiEttJng tbe same for bearing c!" 
trial to tli.~· l':ld that tlH)' such actlGu .I1Ihan be: Qulekly !Ieard and detc-tnUned. It 
an .ttctlou fur dechlt'M.ory rdie-f Ii! not rued and served within !!Iuch l2:(kJ.ay perloo, 
th(' rigbt ta hrlng such action jlo; wuh'('d and the pttn'J:PiOl.'S ot subdh'Jslon (a) shall 
J1(tt Il'Pl'ly. Wben 0 d('('itlr:!l.tOf); reUe-f MUon, with rer .. peet to sueh property being 
8ou~ht tHr higb\'v~j~' pitrp(l.'Sf.~;S., mil)' I.M be brought PUl1IUUDC to tb.1s :6ubdlYisioD, tho£' 
fjr-o\'1slons or ~uWi\"i~~;)u (U} ot thi~ ,,( ... ~don shl1U not IlPply. 
(Added uy Stats.lOO1<, <. 1328. p. 2<034. ! 1. Amended by Ststs.l969, c. m. p. 872. 
§ 1; Stuts.Hi70, C, 8.)4, p. --, t 1.) 
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Memorandum 71-50 

EXHIBIT II 

§ 1241.9 CODE OF CWIL PROCEDURE 

t 1241.1 Pr ..... vatlDn of clrtaln pNipert)' hi ttl aatur ... eoadlUoR; prtllumptlon II 
to lleot , •• 11c w .. ; declaratory r .... ' ••• 1 .. , hllhway .M 

{a) Except as prtwldt.>d In I!u.lbdh'ision tb). notw1thHtfknding aoy other prodsion of 
bw to the conthLry. the tact llutt l)rQ~rty ia QWDt..'d by a IIODpn)fit orgoulzutioD CllU· 
tl'lbutiong to whiCh Uff' deduCtible tnr :state .,nd tec40raJ int.'WDe tu purpoacs under 
the law uf this state &D.d qJ. the t:nited s~~ 11M !ulvlng the primary I)Urpo.sc ot 
pn."Se'rdng aNfk8 1.0 their Datuml ooDdltlon. a. ... ul that sueh pNperty l~ open to the 
pubUe subject to ~R"'Zlablc restr1.ctlOJls IDA J$ Ilp~ropI'IBt(I.· and UiRd exclusJvely. 
for the preservation of uth'e plants. lOr naU \"f.- anliDJl!5, !ududing, but oot limited 
to. mammals. binls, all.d marine Ufe. or biotic OOlI~ml1nitjcs. or GOOlogicAl or geo-. 
rrapbleal formations of sclent1fl~ or OOlu~'lltiutud IzUcf't'Ht; aud further that KUch 
property i. Irrevoeably dedlcaled to 8ucl, noe. •• tb~' upon liquidation, dlAAOlutlo ... 
or nballOOn"...,t of or by the own~r, oudl propent ,..ilI be dl.trlb,"ed onJ.y to a 
fund, foundaUon,. or earporation wbose property j~' JU • .ewjse irn.:voctlbly dedit9.ted 
to iNCh uaea. or to B governmental agenCf !wIdIng band tor sucb ~: ('stablisMs 
a rebuttable p","umptloa <11 1111 bavlng bl!eo appropriated tur lb. lJ;"" Rnd most 
neccsaal1 publle \lee. The Pl'C¥UDlptiOD establislK.od by tbis :ril.'<.:tion hi, a presump­
tion affeetlng tire '''urc!eD of proof. 

(b) WbeD PNIIOrI¥ OOIIerIbed in lubdlVI&I01, {a) I • ..""bl to be aC<lulred tor state 
bJPwa.r purpoacs, aDd sQCh property was exclwdYtOy de'"ute(} to a us.e 6f uses de-­
acrilled I .. ".bdIvlaIOll (0) prior to ,he inltlatkm of .hi&hwllJ' 'v"'" Io<'ution "udi ... ,u, a<tIOIl tor deelarato.,. re!let mar be btoUllht <>*1), by ouch nonprom orgoul .. -
don &wn11.& 8tlCb 'PfO:p&rt, m the lupe-rlot eourt ttl 4etenoipe the- question of ","Web 
""bile "*' Ia tbe beot 1.114 moat _.,. pubUc """ tor such property, Sucll .... 
tkm t01' rIEcI ... tol'l' relief oball be filed and uen'C<\ ,,'Itb!n 120 days .fter written 

, ~.., to tile _rofit orpIIIzaIlon ownJiIr such JItOpcrty hy tire CaJlloroia Hllb­
WIlY CommluloR tllal; A propOOOd route or an ILIItipted roulo InchKl.. such p .... \l-
f!'rry otrlied by tlutt orcanimUon; Pl'Oyjded, that such wrht~n noti~e nood onJy be 
given to nonprofit orJlllllzations that are on nle with the neelst .... r o! Charitable 
Trusts of WI!! ltate. III sucb dcdaratory relief .et;loll. the resolution of the cum· 
mi.UioR ablin not 'be CDDc1ultl'e ~'Ident"e' of the m!fltten !iN forth In Si.."ctiOD 103 
<11 tbe 8t_ ADd HIPwlIYI Cod<>, Such action for d""l •• Alory ",lief 8h"l1 h". 
prcfeftDCe 0l"eJ" aU other dvU .(!UOI'I8 in the matter or aetU:ng the action for hear-­
III&' or triatl to tbe end that aDJ' such action sh.n be quickly heard .und determined 
If an actlom tor deelan1tol'7 retb1t 1. Dot tUN aruj' .:ned wjrWn ;liucb 12O-d1\y peo­
nod, tbe rJgblt tQ hrlfll such 8(!1lon la waIved ADd tbco pro\"lslolUol (It ~ultdil'isioll fa) 
shan DOt aPPlJ~. 'Vhen .. dcc:laratorJ' reU'l't action, ",Ith rt'1q»t'('t tu t=.ll(.il j)wperty 
being .,nldat hr hilhW&J Purpoaes., tna1l1ot be brnught IIUTKUlwt to thi:;. ":~llKlh·.h';iOlJ. 
tbe provlal_ <1Iaubdlvlolon (a) of this aeetlon .bull DOl BW1y, 
(A.tided bJ Btata.l970, ~, 8M, I" -, 52,) 



Memorandum 11-50 

EXHIBIT III 

CODE OF CIVIL PROCEDURE § 1241.1 

Staff recommendation September 1971 

Code of Civil Procedure Section 1241.1 (repealed) 

la4~~1~--ta1--EKee~-as-'P8viaea-iB-s~eaivieieB-te11-BetwitRetaRiiBg 

eBY-e~Re~-~visieB-ef-law-te-tRe-eeRt~eFY1-tRe-faet-tkat-~eFty-ie 

a'~Fiatea-fe~-~elie-~se-as-a-eta~el-FegieRa~l-e~~Yl-eF-eity-,aFk 

eF-~ee~ee~i&R-aFeal-e~-wi~~ife-e~-wa~Ff8W~-BaBagemeBt-a~ea-es-'FeseB~ly 

eetaelieaea-ey-tae-Be,a~Rt-ef-FisR-aRa-Same-~~s~aBt-~e-SeetieB-l,2, 

ef-~-Fisa-aRi-6ame-Seael-e~-Ris~e~e-site-iBel~aea-iB-~e-HatieRai 

Regiete~-ef-Hiete~ie-P~aees-e~-s~ate-~egieteFea-laB8maFkel-e~-ae-aR 

eeele~eal-Feee~-ae-,~iaea-feF-iB-AFtieie-4-teemmeBeiRg-witk-SeetieB 

l,g01-ef-SBa,te?-,-ef-BivisieB-2-ef-tae-Fiek-aRi-Same-€eae,-eetaeliekee 

a-Fee~tta81e-~ewmptieB-ef-its-aaviRg-8eeB-appFB,~a~a-feF-tRe-eeet 

aBi-M9st-Reeessar;r-~elie-~se~--~e-~~tieB-estaelieRea-ey-tk!s-see­

t!eB-is-a-~~tieB-affee~iBg-~e-~~eB-ef-~FBef. 

te1--WReB-p?6pe?ty-e~~iatea-fe~-a-~elie-~ee-as-e-sta~1-FegieRBll 

e~tYl-e?-eity-,a?k-eF-?eeFeBtieB-aFeal-e?-wiia~ife-e?-wateFf8Wi-BaRaga­

meBt-aPeB-as-'FeseBtly-eetaeliekea-ey-~Re-BeJaFtmeBt-ef-Fiek-aRi-Same 

~e~B~-te-SeetieB-l;a,-ef-tke-Fiek-aR8-Same-€eiel-e?-kiete?ie-ei~ 

!Bei~aea-iB-tke-~tieRal-Re~ste?-ef-Hiete~e-Piaeee-e?-etate-Fe~e~Fea 

laaama?ksl-e?-as-aB-eeeiegieal-FeSeFVe-ae-,?sviaea-fe?-iB-AFtiele-4-

teeEMeBeiRg-witk-SeetieB-~S~1-ef-SBa,~e~-,-ef-BivieieR-2-ef-~e-Fiek-aRi 

Qame-€eaey-ie-s~gRt-te-ee-ae~~iFea-feF-etate-kigRway-~eesl-aRi-saea 

,a~k-e~-FeeFeatieBS1-aFeal-e?-wilai!fe-e~-wate?fewl-meBBgemeB~-a~1-a? 

kiete?ie-e!tel-e~-eeele~eai-Fese?Ve-was-aeaieatei-te-8F-estaeliekea-fa? 
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CODE OF CIVIL PROCEDURE § 1241.7 

Staff recommendation September 1971 

feF-~Fk-eF-FeeFea~~eRal-~~8seB1-eF-as-a-w~lal~fe-eF-wa~Ffevl-HBBage­

mea~-aFea,-eF-as-a-k~B~eF~e-e~~e-~Bel~aea-~B-tke-Na~~eRal-Reg~s~eF-ef 

H~s~eF~s-Plases-eF-sta~e-Feg~s~eFea-laaQmaFks1-eF-as-aB-eeeleg!sal 

FeSeFVe-as-~Feviaea-f8F-~B-AF~iele-4-teemeeBe!Bg-w~~k-Bee~ieB-l~Q1-sf 

€fta~~eF-,-ef-B~v!sieB-~-ef-~Be-Fisk-aBa-Same-€8ae1-~FfeF-~e-~ke-i~tfatieB 

ef-BigkwaY-F8~~e-leeatieB-6t~ies1-aB-ae~!eB-feF-aeelaFateFY-Felief-may 

~e-~F8Bgat-eBly-ey-tke-~Belie-ageBey-8WBiBg-sRea-~aFk-8F-FeeFeatfeaal 

aFea1-8F-w~lalife-eF-wateFfevl-maRagemeBt-aFea,-eF-ai8~8Ffe-s!tey-8F 

eeeleg!sal-FeSeFVe-!B-tae-~~eF!8F-ee~-te-aeteFB!BS-tae-~Bes~feB-sf 

wBieB-~Relie-B8e-is-tBe-eest-aaa-m8st-BeeessaFY-~el!e-R8e-feF-sBsa 

~F8~~yY--BBea-astfeB-feF-aeelara~eFY-Fel!ef-saall-ee-filea-aBa-servea 

wftkiB-12Q-iays-af~eF-WFi~teB-Betfee-~e-tae-~~lfe-ageBey-8WB!Bg-SReB 

~Fk-eF-eeelegieal-FeseFVe-ey-tke-€alffeFB!a-Higaway-€~ssfeB-taat-a 

~Fe~Sea-FeBte-eF-aB-aae~ea-FeBte-iBelRaes-~Fk-laaa-eF-FeeFea~feB81 

aFea,-eF-a-wilalife-eF-wa~eFfewl-maBagemeBt-aFea,-eF-aB-aisteFis-site, 

eF-aB-eeelegisal-FeseFVe-ewaea-ey-taat-ageaeYy--±B-SRea-aeslara~eFY 

Felief-as~ieB1-tae-FeeelBtieB-ef-tae-eemm!seieB-saall-Be~-~e-eeBelRsive 

ev!aeBee-ef-~ae-matteFs-set-fe~a-!B-8eetieB-IQ3-ef-tae-StFeets-aaa-H!gB­

ways-€eQeY--SRea-ast!eB-feF-aeslaFa~eFY-Fel!ef-saall-aave-~FefeFeBee 

eveF-all-etaeF-eivil-ae~ieBs-iB-tae-mat~eF-ef-settiBg-~ae-SaMe-feF-HeaF­

!Bg-eF-~Fial-~8-~ae-eaa-taat-aBY-SRea-ae~ieB-saall-ee-~Biekly-aeaPi-aaa 

aeteFB!Bea.--±f-aB-aeti8B-feF-aeelarateFY-Felief-is-Be~-filsa-aaa-servea 

witkiB-SBeB-12G-iay-~eFiea,-tae-Figa~-~e-eFiBg-sRea-ae~ieB-is-waivea-aBa 

~ae-~visieBs-ef-sReaivisieB-~a1-Baall-Bet-a~~.--waeB-a-aeelaFateFY 
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CODE OF CIVIL PROCEDURE § 1241.7 

staff recommendation September 1971 

Pel~ef-ae~~eR;-w~tB-FeB~ee~-te-BHeB-~Fe~eF~Y-Be~Bg-seagBt-feF-aigHwaY 

~H~eses;-meY-Be~-Be-BF8YgBt-~aFSHaBt-te-tBiB-BRBa~visieB;-tBe-~pe­

viB~eBB-ef-sRBaivisieB-ta1-ef-tBis-seetieB-sBall-Ret-B~1y. 

Comment. Section 1241.7 is superseded by Section 454.5 of the Eminent 

Domain Code and Section 103.5 of the Streets and High1;ays Code. 
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CODE OF CIVIL PROCEDURE § 1241.9 

Staff recommendation September 1971 

Code of Civil Procedure Section 1241.9 (repealed) 

~41T9T--taj--EKee~~-e8-~Fev!aee-!R-8~ea!vie!eR-fBj,-Re~w!tastaaaiBg 

aBy-e~ReF-~evisieR-ef-law-~e-~Re-eeR~FaFY1-~Re-fae~-tBat-~~eFty-is 

eWRea-ey-a-ReR~efit-eFgaR!Bat!eR-eeRtF!BHt!eRs-~e-wRieR-aFe-aea~e~iBle 

feF-Bta~e-aaa-feae~l-iReeee-taK-~~~eseB-~aeF-~Re-law-ef-~Ris-sts~e 

aaa-ef-tRe-HRitea-£tateB-aRa-BaviRg-tRe-~F!maFY-~~se-ef-~FeseFViRg 

aFeaB-iR-~ReiF-R8t~Fal-eeaa!~ieR;-aaa-tRa~-s~eR-~~eFtY-!B-e~eR-te-the 

~el!e-s~e~eet-~e-FeaBeR8ele-Fe8~Fie~ieRs-aaa-is-a~Fe~~ate,-aaa-Hsea 

eKelHs!velY1-feF-~Re-~FeSeFV8t!eR-ef-R8tive-~laRtsl-eF-R8tive-aBisals, 

!BelH&iRgl-eH~-Ret-ltmitea-~e;-masaalB7-eiF&Sl-aaa-maFiBe-life,-eF-S4etie 

ee~itieB,-eF-geelegieal-eF-geeg~~eal-feFMa~ieRs-ef-seieR~ifie-eF 

ea~eatieB81-iRteFeBtj-aea-~FtReE-tRat-S~eR-~Fe~Ety-iB-iFFeveeaely-aeai­

eatea-~e-sHeh-~BeS-Se-~Bat-H~R-li~Hiaa~ieBl-aiBsel~tieRl-eF-aeaaaeRmeBt 

ef-eF-ey-tRe-eWReFl-sHeB-~Fe~eFty-will-Be-aistFie~tea-eBly-te-a-~aa, 

f8HaaatieR,-eF-ee~~tieB-wRese-~Fe~F~y-is-likewise-iFFeveeaely-aeei­

eatea-te-s~eR-~ses1-eF-te-a-geveFRmeRtal-ageReY-RelaiRg-laaa-feF-s~eR 

Hsest-estaelisRe8-a-FeB~ttaele-~Fes~tieR-ef-it8-BaviRg-BeeR-a~~Fe~~teQ 

feF-tRe-eest-aRa-meB~-ReeessaFY-~Helie-~seT--~e-~Fe~ieR-estaelisaeQ 

ey-tRis-seetieR-is-a-~FesHm~~ieR-affee~iRg-~Re-e~eR-ef-~FeefT 

fej--WkeR-~~Fty-QeSeFieea-iR-S~BQivisieR-taj-i8-S8HgBt-~e-ee 

ae~~iFeQ-feF-8ta~e-RigBway-~~~eses;-aaa-s~eR-~Fe~Fty-was-eKelesively 

Qevetea-te-a-ese-eF-e8e8-ae8eFiBea-iR-BeBa!visieR-Eaj-~FleF-te-tRe-iRitia­

tieR-ef-RigBway-Fee~e-leee~ieB-BteaieB;-aR-eetieR-feF-aeele~teFY-Felief 

maY-Be-BFeegBt-eRly-ey-s~eR-BeB~fi~-eFgaRisa~ieB-8WRiRg-B~eR-~FeJeF~Y 
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COMPREHENSIVE STATUTE § 1241.9 

Staff recommendation September 1971 

~B-tfte-B~~~~e~-ee~-te-aete~~Be-tBe-~~est~eB-e~-WB~eB-~~e~~e-~se-~s 

tae-eeBt-aHa-Mest-BeeeSSaFY-~~el~e-~Be-~9~-B~eB-~~~~ty.--S~eB-aetieB 

~eF-aeelaFateFY-Fe~~e~-Baa~~-ee-~~lea-aHQ-SeFVea-w~tR~H-±aQ-aays-a~teF 

WF~tteB-B9tiee-te-tBe-BeB~~e~it-e~gaB~sat~eB-9WB~Bg-8~eB-~~eFty-ey 

tRe-eali~eFB~a-H~gRway-gemmi8B~eH-taat-a-~~ef@sea-~~te-eF-aB-aae~ea 

Fe~te-~Be~~aes-s~eB-~Fe~eFty-ewBea-ey-taat-eFgaB~sat~eBt-~~eviaea-taat 

BaeB-wF~tteB-B9t~ee-Beea-eBly-ee-giveB-te-HeB~~e~!t-9FgaBiEatieBs-taat 

ape-eB-~~le-wi~R-tae-RegistpaF-e~-gaaFitaele-~stB-e~-tB~s-state.--iB 

saeB-aeela~teFY-pelie~-aet~eB7-tke-~ese~~tieB-e~-tBe-eemmisBieB-Baall 

B9t-ee-eeBe~~sive-eviaeBee-ef-tBe-matteFs-se~-~eptB-~B-See~ieB-~g3-ef 

~e-S~ree~s-aHQ-HigRways-eeae.--SaeB-aet~eB-~eF-aeela~ateFY-~elief-saall 

aave-~re~eFeBee-eve~-a~l-etkep-eivil-aet!eBs-iB-~e-Hatte~-e~-sett~Bg 

~ke-ae~~eB-fe~-keaFiBg-e~-tp~a~-te-tae-eHQ-tRat-aBy-saeB-QetieB-saall-ee 

~~iekly-keQ?Q-QHQ-aetePeiBea~--!~-aB-aet~eB-feF-aee~a~teFY-Fe~~ef-~s 

Bet-f~~ea-QBa-SeFVea-witR~B-s~eR-±ag-aay-~~~ea;-tRe-~igat-te-eFiHg 

B~ek-aet~eB-~s-waivea-aHa-tRe-~~ev~B~eB8-ef-8~ea~vis~eB-fa~-saa~l-Het 

a~~~.--waeB-a-aBe~Q~~ePy-Fe~~ef-Bet~eHy-witR-~e~e~-~e-s~BR-~eFty 

QeiBg-seQgBt-fQ~-RigkwQy-pa~eBeBy-MBY-Bet-Be-eFeagat-~BaQBt-~e-tRis 

s~ea~viBieH1-tBe-~~eviBieBB-ef-saea!v!s~eB-Ea~-ef-~Bis-Bee~ieB-BBall-Bet 

a~~y. 

Comment. Section 1241.9 is superseded Qy Section 453.5 of the Eminent 

D~main Code and Section 103.5 of the Streets and Highways Code. 

-5-



COMPREHENSIVE STATUTE § 453.5 

Staff recommendation September 1971 

§ 453.5. Preservation of certain property in its natural condition; pre­
sumption as to best public use 

453.5. Except as provided in Section 103.5 of the Streets and 

Higlmays Code, nohi'i thstanding any other provision of law, the fact 

that property is owned by a nonprofit organization contributions to 

which are deductible for state and federal income tax purposes under 

the laws of this state and of the United States and having the primary 

purpose of preserving areas in their natural condition, and that such 

property is open to the public subject to reasonable restrictions and 

is appropriate, and used exclusively for the preservation of native 

plants, or native animals, including but not limited to, mammals, 

birds, and marine life, or biotic communities, or geological or geograph-

ical formations of scientific or educational interest; and fUrther that 

such property is irrevocably dedicated to such uses so that upon 

liquidation, dissolution, or abandonment of or by the owner, such 

property will be distributed only to a fUnd, foundation, or corporation 

whose property is likewise irrevocably dedicated to such uses, or to 

a governmental agency holding land for such uses, establishes a rebut-

table presumption of its having been appropriated for the best and most 

necessary public use. The presumption established by this section is 

a presumption affecting the burden of proof. 

Comment. Section 453.5 continues without substantive change the pro-

visions of subdivision (a) of former Section 1241.9 of the Code of Civil Pro-

cedure. For special procedural limitations where the property described is 

sought to be taken for state highway purposes, see Section 103.5 of the 

Streets and Highways Code. 
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COMPREHENSIVE STATUTE § 454.5 

Staff recommendation September 1971 

§ 454.5. Park property; presumption as to best public use 

454.5. Except as provided in Section 103.5 of the Streets and 

Highways Code, notwithstanding any other provision of law, the fact 

that property is appropriated for public use as a state, regional, 

county, or city park or recreation area, or historic site included 

in the National Register of Historic Places or state-registered land­

mrks, or state wildlife or waterfowl management area, or state 

ecological preserve, establishes a rebuttable presumption of its 

having been appropriated for the best and most necessary public use. 

The presumption established by this section is a presumption affect­

ing the burden of proof. 

Oomment. Section 454.5 continues without substantive change the pro­

visions of subdivision (a) of former Section 1241.7 of the Code of Civil 

Procedure. The term "wildlife or waterfowl management area" refers to an 

area as provided for in Article 2 (commencing with Section 1525) of Chapter 

5 of Division 2 of the Fish and Game Oode. The term "ecological preserve" 

refers to an area as provided for in Article 4 (commencing with Section 

1580) of that same chapter of the Fish and Game Code. For special procedural 

limitations where the property described is sought to be taken for state 

highway purposes, see Section 103.5 of the Streets and Highways Code. 
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Streets & Highways Code § 103.5 (amended) 

STREETS & HIGHWAYS CODE § 103.5 

Staff recommendation September 1971 

Sec. Section 103.5 of the Streets and Highways Code is 

amended to read: 

103.5. (a) The real property which the department may acquire 

by eminent domain, or otherwise, includes any property dedicated to 

park purposes, however .it may have been dedicated, when the commission 

has determined by B~ek resolution that such property is necessary for 

state highway purposes. 

(b) IVhen property described in Section 453.5 or Section 454.5 

of the Eminent Domain Code is sought to be acquired for state highway 

purposes, and such property was dedicated or devoted to the uses 

described in those sections, prior to the initiation of highway route 

location studies, an action for declaratory relief may be brought only 

by the public agency or nonprofit organization owning such property in 

the superior court to determine the question of which public use is the 

best and most necessary public use for such property. Such action for 

declaratory relief shall be filed and served within 120 days after 

written notice to the public agency or nonprofit organization owning 

such property by the commission that a proposed route or an adopted 

route includes such property; provided that such written notice need 

only be given to nonprofit organizations that are on fil.e with the 

Registrar of Charitable Trusts of this state. In such declaratory 

relief action, the resolution of the commission shall not be conclusive 

evidence of the matters set forth in Section 103. Such action for 
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STREETS & HIGffi;AYS CODE § 103.5 

Staff recommendation September 1971 

declaratory relief shall have preference over all other civil actions 

in the matter of setting the action for hearing or trial to the end 

that any such action shall be quickly heard and determined. If an 

action for declaratory relief is not filed and served within such 120-

day period, the right to bring such action is waived and the provisions 

of Sections 453.5 and 454.5 of the Eminent Domain COde shall not apply. 

When a declaratory relief action, with respect to such property being 

sought for highway purposes, may not be brought pursuant to this sec­

tion, the provisions of Sections 453.5 and 454.5 of the Eminent Domain 

Code do not apply. 

Comment. Subdivision (b) of Section 103.5 continues without substantive 

change the provisions of subdivision (b) of former Sections 1241.7 and 1241.9 

of the Code of Civil Procedure. These provisions set forth significant pro­

cedural limitations on the rights granted under Sectiors 453.5 and 454.5 of 

the Eminent Domain Code. 
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Memorandum 71-50 

EXHIBIT IV 

CONDEMNATION OF lAND "SHOWN AS A SQUARE OR 

OTHER OPEN SPACE" 

Section 1245.4 of the Code of Civil Procedure authorizes a municipal 

corporation seeking to condemn land or an interest in land which is shown 

upon a map, recorded for more than 50 years, as a "square" or other open 

space without other indication of the uses or purposes for the land and for 

which no deed, offer of dedication, or other similar instrument has been 

found in the office of the county recorder, to join the county in which the 

land is located and the State of California in the condemnation proceedings 

to determine the title to the land and the purposes to which the land may be 

put. 1 

1. Section 1245.4 reads as follows: 

Whenever in any proceeding brought under this title in which 
any municipal corporation is the plaintiff it is sought to condemn 
to public use any land or any remainder, reversion, easement, or 
other estate therein, which land is shown upon any filed or recorded 
map as a "square" or other open space without any further words 
specifying the intentions of the owners thereof filing such map 
with respect thereto or the uses or purposes for which the same may 
have been abandoned or dedicated, and no deed, offer of dedication 
or other instrument appears of record in the office of the county 
recorder showing or indicating the uses or purposes for which the 
same may have been abandoned or dedicated and such map has been on 
file or on record for more than 50 years, the plaintiff may in said 
proceeding seek a judgment against the county in which the land is 
located and the inhabitants thereof and against the State of Cali­
fornia and the people thereof, determining its title thereto, the 
uses or trusts, if any, under which it holds the same, and the 
purposes to "hich it may put the same. Authority is hereby granted 
in any such proceeding to sue the State of California and in any 
such proceeding service of process shall be made upon the Attorney 
General and the Director of General Services. In any such action 
the Attorney General shall represent the State of California in its 
sovereign and in its proprietary capacity and also the people of the 
state of California as the beneficiaries of any trust under which 
said land is, or is alleged to be, held. Any judgment rendered in 
such proceeding shall be conclusive upon the State of California and 
the people thereof and upon the county in which said land is located 
and the inhabitants thereof, if said county is made a party to said 
proceedings. 
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2 
Sections 50530-50533 of the Government Code authorize a city or county 

to erect a public building on a public square after acquiring "by purchase, 

condemnation, or otherwise all outstanding titles, reversions, easements, 

or other interest in or to the public square.,,3 Thus, 1Ulder these sections, 

after a city in which a square is located has acquired all outstanding 

interests in the square, the city may grant or lease the property to the 

c01Ulty for erection of a c01Ulty courthouse or other public building. 
4 

The act enacting Sections 50530-50533 was filed in the Office of the 

Secretary of State on the same day as the act which enacted Section 1245.4. 5 

Subsequently Sections 50530 through 50533 received judical mention in City 

6 
of Marysville v. Boyd. Here, the Court of Appeal issued a writ of mandate 

compelling the city clerk to execute a deed of "Cortez Square" to the county 

for the purpose of erecting a county courthouse. The city, having acquired 

by condemnation all rights and interests in Cortez Square, the court held it 

had a right to convey the property to the c01Ulty. In passing, Sections 

2. See Govt. COde § 50001 (defining "local agency" to mean c01Ulty, city, 
or city and county). 

3. See Govt. Code § 50531. 

4. CaL Stats. 1949, Ch. 1146, p. 2046. Another act filed with the Secretary 
of State on the same day provided a procedure whereby 1Ulknown persons 
could be named as defendants in an eminent domain proceeding and a 
judgment conclusive on all persons claiming any interest in the property 
condemned could be obtained. Cal. Stats. 1949, Ch. 1145, p. 2044 
(enacting Code Civ. Frec. § 1245.3). 

5. Cal. Stats. 1949, Ch' 1144, p. 2043. 

6. 181 Cal. App.2d 755, 5 Cal. Rptr. 598 (1960). 

-2-



50530-50533 were held inapplicable, even though the city had complied with 

those provisions, because the city was a freehold charter city and could 

dispose of the property subject only to such limitations as were contained 

in its charter (the charter contained no limitations). This legislative 

and judicial history compel the conclusion that Section 1245.4 and Sections 

50530-50533 were enacted to facilitate this plan for the City of Marysville 

to condenm Cortez Square and convey it to the county of Yuba for the purpose 

of erecting a county courthouse. In view of the conditions which must be 

met in order to make Section 1245.4 applicable in any other case, it is 

highly improbable that this section will ever be used or useful again, and 

the entire piece of legislation serves as a classic example of special 

legislation that should be exorcised from the general codes. 7 

7. While Section 1245.4 is too narrowly drawn to offer any more than the 
remotest chance of future applicability, the apparent purpose behind 
its enactment suggests that the ability to join all persons or 
entities, private or public, 'lith a possible interest in property 
sought to be condemned should be made clear in a comprehensive revision 
of the procedural aspects of condemnation law. 
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