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6/30/71 

Memorandum 71-49 

Subject: Study )6.65 - Condemnation (Right to Acquire any Necessary Right 
or Interest--Disposition of Code of Civil Pro
cedure Section 1239) 

The COmmission has approved Section 303 of the Eminent Domain Code. 

Section 303 supersedes Code of Civil Procedure Section 1239 which deals 

with the same subject. 

The staff presents for approval the repeal of Section 1239 of the 

Code of Civil Procedure. The proposed Comment to the repealed section 

merely refers over to Section 303. The Comment to Section 303 contains s 

discussion of the extent to which that section changes existing law. 

Respectfully submitted, 

John H. DeMoully 
Executive Secretary 



" 

Memorandum 71-49 

EXHIBIT I 

CODE OF CIVIL PROCEIlJRE § 1239 

Staff recommendation July 1911 

Code of Civil Procedure § 1239 

~39~--~e-tellewiBg-is-a-elaeeifieatieB-et-tae-eB~tes-aBi-pigkts 

iB-laBis-6a8deet-~-ee-takeB-fep-~8~ie-ase. 

~.--A-fee-si~e7-waeB-~keB-fep-~8~ie-e.il6iBgs-ep-gF88BBsy-ep 

fep-~PEBBeBt-8ailaiBgs7-feF-Pesepve!ps-aBB-aams7-aBd-pePEBBeBt-tleea

iBg-eeeasieBea-taepeeyy-ep-fep-aB-eat~et-fep-a-flewy-ep-a-~ee-tep-tae 

aep8Bit-et-aeepi8-ep-tai~iBgs-et-a-m!Bey-ep-fep-tke-~teetieB-sf-water 

.esF!Bg-laBiB-fFem-areagat-tkePetFem-ef-BBY-eka~etep-wkat8eevep-fpea 

aBY-aadaeeBt-laBds~ 

~.--EKee,t-as-~aea-iB-6aeSeetieBs-3-aaa-4y-ep-s,eeifiea~ly-iB 

a~-etkep-statatey-aB-esSeMeBty-WaeB-takeB-fep-a~-etkep-aset-,reviae8y 

aewevepy-tkat-waeB-tBe-takiBg-is-BY-B-mYBieipal-eerpepstieBy-Baa-ie-fep 

tke-parpeee-ef-e8BstpaetiBg1-e~ai"iBgy-as!Bgy-maiRtaiB!Bg-ep-epepstiBg 

BBY-wepkSy-Fe8a,-P8ilFe8ay-tpsmwayy-'8Wep-~Bty-telepkese-~isey-ep 

etBep-BeeeBBQpY-waFks-ep-stpaetapes1-feF-tRe-'Pepa~tieB,-maBafaetaPe, 

ka~iBg-ep-tFBBspeptiBg-ef-e~-matepial-aF-sa"lies-Fe~aipea-iB-tae 

eeRstpaetieB-ep-eempletieB-9y-saefi-~eipa~-eerpeP8tieR-af-aBY-~.lie 

wePk,-iBpP8vemeBt,-ep-atility;-a-fee-eimple-may-ee-takeB-if-tke-~egisla

tive-eeay-ef-saefi-BtiB!eipal-eerpeFBtiaB-saall,-ey-reselatieB1-aetePRise 

tfie-takiag-tkepeef-te-ee-se88ssBryt-Baa-previss8,-faptfiep,-tkst,-WReR 

BBY-laB8-i.-~keB-fep-tke-ase-ef-s-ey,aB8,-ep-8PaiR8~-way,-ep-evepflew 

ekaBRel,-ep-a-levee,-ep-aB-emBaBkmeBt,-ep-a-eat-pe~airea-ey-tfie-~BS-af 

tae-SelifePBia-Beepis-Semmissiaa-refeppea-te-iR-tkat-eePtaia-set-sf-tke 
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CODE OF CIVIL POOCEllJRE § 1239 

Staff recommendation July 1971 

~gisla~~per-eB~i~lei-~AB-aet-a~reviag-tfte-Pe~pt-ef-~fte-ealifePHia 

Beepis-SemmissieB-tpaBBMit~a-~-tfte-SJe8kep-ef-tae-H~se-ef-ReppeseB

ta~ives-ey-tfte-SeepetapY-ef-Wap-eB-J~Be-~tr-1911r-iipeeti~-tae-appPev

al-ef-plaBs-ef-peelamatieB-aleag-taB-SaepaaeBte-BiveF-eF-its-tpie~

taEies-sE-~~B-tSe-swa~-laRis-aadaeeBt-te-saii-.ivePr-aiPeetiBg-*Be 

S~te-EBgiBeep-*e-pPee~pe-aa~a-aRi-make-~pveys-aRi-exam!B&tieBs-f.p 

*fte-p~~se-ef-pepfee~iRg-tfte-plaBs-eeB~iBea-iB-saii-Pe~~-ef-*Be 

ealifepBia-Beepis-Sesmiss!eBr-aRi-te-make-Pepe~s-~ksPeefr-makiBg-aB 

appP8pFia~'eB-~e-pay-~ae-eKpeBSeS-ef-B~eft-eKam!Ba~ieBS-aaa-B~pveys1-aRi 

eFeatiBg-a-Reelama~ieB-BeaPi-aRi-aefiBiag-its-pewep1U-appP8VSi-Beeem&eP 

~4,-1911,-sp-aay-meiifieat!sBs-ep-ameBiaeBts-tBa~-may-ee-ai.p~ea-ts-tks 

saae,-e!taep-a-fee-s!mple-ep-easeaeB~-may-ee-takeB-as-s-Peelama~ieB 

eeaPi-sBall-ey-Peee~~!eB-ae~PmiBe-aay-ee-BeeeBsapY~--S~ea-PeBel~t!eB 

sBall-ee-e8Bel~sive-eviaeBee-~Set-a-takiBg-ef-tae-fee-s~le-8P-eaSeBeB*, 

as-tfte-ease-may-ee,-is-BeeessapY~ 

3~--~e-p!gBt-8f-eBtpY-~B-aRi-ee~pati8B-ef-laB8sr-aaa-tke-pigB~ 

~e-~ke-tkepefFea-~eft-eaF~k,-gpavelr-s~BeSr-tFeeBr-aB8-t!mBer-as-may 

ee-BeeessapY-feF-seme-~elie-~se. 

4.--WBeB-~fte-ppepepty-is-takeB-ey-aay-BMt~1-wa~p-system,-e~Bty, 

eity-aRi-e~tY1-ep-!Bee~patei-eity-ep-t8WRr-ep-a-mHB!eipal-W8~p 

iistF!et7-ep-etaep-~li~ieal-s~eiivisieB,-PegaPiless-ef-tfte-~se,-a-fee 

s~le-may-ee-takeB-if-tks-legis18t!ve-ep-etftep-gevePHiBg-ee8y-ef-~eft 

BM~~1-wa~ep-systemr-e~BtY1-e!~y-8B8-e~BtY7-ep-iBeePp8pa~-ei~y-ep 

~8WB,-ep-MaBieipal-wa~eF-iis~piet,-ep-8~keF-peli*ieal-~eaivisieBr-saall, 

ey-pesel~~ieB,-ie~PMiBe-~e-tak!ag-~P88f-iB-fee-te-ee-BeeessapY.--Sae. 
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pese1~~!eB-sHall-ee-eeBe1~s!ve-eviaeaee-ef-~ke-aeeessi~y-fe .. tBe-~iliBg 

et-~ke-fee-stepleT--waeFe-~ke-fee-is-~akeay-~ke-aeeFee-ef-eeeaemBa~!eB 

BHall-Bpee!tiea11Y-~F&v!ae-feF-~Re-~kiBg-ef-a-tee-Btmple-eB~~eT 

~-~F8ViBieBB-et-tkis-s~esee~ieB-sHall-ae~-ee-a~l!eaele-wkepe 

~Se-~F9peF~y-iB-~keB-~aeF-~ke-a~~SeFi~y-eeBfeFFea-ey-s~esee~iea-1 

kenstT 

Comment. Section 1239 is superseded by Section 303 of the Eminent 

Domain Code. A background study, prepared for the Law Revision CoIIInission, 

on Section 1239 is published as Taylor, The Right to Take--The Right to Take 

the Fee or Any Lesser Interest, 1 Pac. L.J. 555 (1970). 
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