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First Supplement to Memorandum 71-48

Subject: Study Tl - Pleading
You will recall that, when the Commission drafted Senate Bill 201,

the opinion of the court of sppeal in Landsu v. Salam (personal injury

action against two defendants who allegedly injured the plaintiff in
accidents occurring at different times)} was considered. The California
Suprems Court has reversed the court of appeal. See Exhibit I (attached).

Please read the opinion of the-Supreme Court carefully. After read-
ing the opinion, coniBider whether it would be desirable to reenact Section
379c or whether Section 370 as amended in Sepste Bill 201 is adequate, A
copy of Section 379 and the official Comment {as printed in the Assembly
Journel on June 16) and a copy of Section 379c and the Comment thereto are
attached as Exhibit II.

We have a apot bill we could use this session to reenact Section 379c
if that is desirable or we could propose a bill next session to reenact
Section 379c with an urgency clause if that is desirable.

Respectfully submitted,

John H. DeMoully
Executive Secretary
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[L.A. No. 29809, [n Bank. May 24, 1971}

LARRY LANDAU, Piaintiff and Appellant, v.
MARY SALAM et al., Defendants and Appellants.

SUMMARY

On the pround of misjoinder, the trial court sustained, without leave
to amend, defendanis’ demurrer to a complaint in & personal injury action
raming iwo defendants and alleging plaintiff's uncertainty as to whether his
dimage was attributable to the negligence of one defendant in the operation
of an automobile, or of the other defendant in the maintenance of property.
(Superior Court of Los Angeles County, No. 945018. Jerry Pacht, Judge.)

On appeal from thc judgment of dismissal, the Supreme Court reversed,
holding that by pleading an injury, negligence of successive tortfeasors,
and doubt as to which is Jiable, plaintiff had brought himself within the
provision for joinder set forth in Code Civ. Proc., § 379¢, and that although
the complaint was not sufficiently specific, he may well be able to cure
the defect by amendment. (Opinion by Tobriner, J., expressing the unani-
muous view of the court.)

HEADNOTES
Classiizd o MeKinney's Digest

(1) Parties § §4 - Joinder — Delendants. — Under Code Civ. Proc.,
§ 37, reiatiny 1o joinder of parties, a plaintiff may join two inde-
peadent und successive tortfeasors us defendants in a single action, if
e picads fucts showing that he eniertains a reasonable doubl a3 to
witich defendant is lable for his injuries. or the extent to which each
way be Lable.

[Sec Caldur.2d, Parties, § 324
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Actions, Proceedings and Remedies § 35—Joinder of Causes—As
Afiected by Party Joinder Statutes.—Czuses of action muy be kined if
they meet the tesis of the provisions of the Code of Civil Procedure
governing joinder of parties, even if all the cuuses do not aflect ali the
parties,

Parties § 14-—Joinder—~Defendants.—A planitifi, by pleading an in-
jury; negligence by successive tortfeasors, and doubt 45 v which is
liable, brings himself within Code Civ. Proc., § 379, without other-
wise expressly alleging any factual rexus connecting or assoviating the
pleaded claim against the several defendants.

Parties § 14—Joinder—Defendants—Relief from Inconvenieace Re-

from Joinder.—Where the proper joinder of defendants under
Code Civ. Proc., § 379¢, works inconvenience 1o a particular defend-
ant, the remedy lies not in a demurrer for misjoinder, but in cither a
motion for-a protective order under Code Civ. Proc., § 379b, or a
motion for severance under Code Civ. Proc., § 1048,

Parties § 14-—Joinder—Defendants—Statatery Requirements.—A
plaintiff cannot bring his action within Code Civ. Proc., § 379¢c, by

. means of a bare allegation of his uncertainty as to defendants™ liabili-

ties, but must plead facts showing the basis of 2 reasonable uncertainty,

- or a fair doubt as to the altemnative or quantitative liability of defend-

ants.

(6a, €b) Parties § 14-—Joinder—Defendants—Complaint—Ruliag on De-

suurer~—Although a complaint alleging injuries arising from two
accidents, separated by an interval of three and one-half months, and
setting forth the iniuries in most gemeral termas did not satisfy the
requirements of Code Civ. Proc., § 379%, it was. nevertheless, reversi-
ble error to sustain a demurrer thereto without leave to amend and to
dismiss the action, where, by amending 1o set forth: more specific infor-
mation, plaintiff may well be able to demonstrate a reasonable uncer-
tainty as the respective liabilities of defendants.

Pleaﬁng § 103(0.5)—Demmrrer 1o Complaint--Hearing and Deter.

mination—Amendment After Demoarrer Sustained.—Ordinartly, it &
an abuse of discretion to sustain & demurrer to ¢ complaint withou!
leave 1o amend, where there is & reasonable possibility that the defect
can be cured by amendment.

FMay LU
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Wllham Blictz, Louis H. Berger and Kenneth H. Wechsler for Plaintiff and
Appeliant,
Robert E. Cartwright, Edward 1. Pollock, Theodore A. Hom, Marvin E.
Lewis, William H. Lally, Thomas T. Anderson, Joseph W. Cotchett, Louis
W, Lawson and Leonard Sacks as Amici Curlu on behalf of Plaintiff and
Appellant.

Wyman, Bauizer, Finell, Rothman & Kuchel and Andrew D. Stein for
Defendants and Respondents.

David Livingston as Amicus Curise on behalf of Defendants and Respond-
ents,

QriNION

TOBRINER, J.—Plaintiff Larcy Landsu appeals from 2 judgment dismiss-
ing hig action against respondents Mary Salam and Charge A Car, Inc.,
entered after respondents’ demurrer for misjcindér of parties was sustained
without leave to amend.' Plaintiff claims to have been injured as the result
of both the negligent driving of an automobile on Apnl 28, 1968, and
the negligent maintenance of property on August 12, 1968. Plaiotiff joined
as defendlants the persons he alleged were responsible for cach occurrence;
e asserted his uncertainty as to whether his injuries, medical expenses,
and loss of income emanated from the first or the second accident.
{1} We hold that under Code of Civil Procedure section 379¢ a plaintiff
may join two independent and successive tortfeasors in a single action if
he pieads facts showing that he entertains a reasonable doubt as to which
defendant 15 liable for his injuries, or the extent to which each may be
hable. Althongh the complaint here fails to plead with specificity a “reason-
able uncertziniy™ as to the lability of the respective defendants, plaintiff's
uppgrtumw 1 do so should not have been truncated by a demurrer sus-
tined without leave t» amend. We thercfore conclude that the judgment
of dismissa! sitould be reversed and the action remanded for further pro-
ceaedings in the superior court,

The dermy " Jmndm:s unless otherwise modificd, will be used hergin to refer o
all parnes defesdant in the superior court; the kerm “respondents™ 1o refer o only
thowe delendanis, Mary Salam and Charge A Car, Inc., who are parties to this appead.

EM.L}" n‘:!-'i]
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Plaintiff's complaint, filed December 20, 1968, siates two causes of
action. The first alleges that on April 28, 1968, defendant Salam, driving
an automobile owned by defendant Charge A Car, negligently cauvsed a
collision with an automobile owned and driven by plaintiff. The second
sets forth that on August 12, 1968, plaintiff, while a business invitee on
the property of defendant Madison Properties, suffered injuries as a resuht
of its negligent maintenance of the premises. Both causes of action assent
that plaintiff sustained permanent injuries, has and will incur medicai
expenses, and cannot pursue his ussal work. Both counts then siate that
“Plaintiff is uncertain as to which defendant caused him the above-describey
injuries and whether or not they were caused by the First Cause of Action
or the Second Cause of Action, and therefore joins both causes of action
under California Code of Civil Procedure, § 379¢.”

Defendant Madison Properties appeared and answered the complaint.
Then on June 6, 1968, respondents Salam and Charge A Car filed a
demurrer on grounds of misjojnder of parties defendant (Code Civ. Proc.,,
§ 430, subd. 4) and misjoinder of causes of action {(Code Civ. Proc., § 430,
subd. 5)..The superior court sustained the demurrer without leave to amend’
and, on June 18, 1969, entered a dismissal of the action as to Salam and
Charge A Car, Since the one-year period of the statute of limitations for
personal injuries arising from the automobile accident expired on April 28,
1969, the coust’s dismissal effectively immunizes respondents from any
liability for personal injuries to plaintiff,

In 1927 the Legislature enacted Code of Civil Procedure sections 379a,
379b, and 379¢, with the goal of liberalizing procedures for permissive
joinder of defendants.? These sections, which have not been amended Since
their enactment, read as follows: '

Code of Civil Procedure section 379a: “All persons may be joined as
defendants against whom the right to any relief is alleged to exist, whether
jointly, severally or in the alternative; and judgments may be given aganst
such one or more of the defendants as may be found to be liable, according
to their respective liabilities,” '

Code of Civil Procedure section- 379b: “It shall not be necessary tha:

S5ee Kraft v. Smith (1944) 24 Cal.2d 124, 128 [148 P.2d 23]; 1 Chadbourn, Gross-
mar &‘Van Alstyne, California Pleading {1961) section 612; 2 Witkin, Californi::
Procedure (2d ed. 1971) page 1841; of, Peters v. Bigelow {1934) 137 Cal App. 135
141 {30 P.2d 430). ““The sections of the Code of Civil Procedure amended o- added
by the statutes of 1527 {378 &t seq.) should be liberally construed, permitting ioinder
whenever possibie in furtberance of the objects of the reformed procedure, 10 simplify
the pleadings and conduct of actions, and so far as practicablz to permit the settlement
of all matters of controversy between the parties in onc action.” (Daithman Supply Co.
v. Sweer (1948) B6 Cal.App.2d 780, 784 {195 P.2d 364],!

{Muy 19714
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each defendant shall be interested as to all relief prayed for, or as to every
cause of action included in any proceeding against him; but the coust may
make such order as may appear just to prevent any defendant from being
embarrassed or put to expense by being required to attend any proceedings
in which he may have no interest.”

Code of Civil Procedure section 379¢: “Where the plaintiff is in doubt
as 1o the person from whom he is entitled to redress, he may join two or
more defendants, with the intent that the question as to which, if any, of
the defendants is iable, and to what extent, may be determined between the
pamcs LL)

We observe, first, that i plaintiff has properly joined defendants under
section 379c¢, the demurrer for misjoinder of causes of action cannot stand.
Respondents rely on Code of Civil Procedure section 427, which permits
joinder of causes of action only when “the causes of action so united . . .
affect all the parties to the action.” Soon after the cnactment of sections
3792, 379b, and 379c in 1927, however, the courts came to the reluctant
realization that the possibility remained that a strict application of the
requirement on joinder of causes of action could still defeat the recently
enacted liberal ruies on joinder of parties.® Hence, to clarify the point, the
court in Peters v. Bigelow (1934) 137 Cal. App. 135, 141 {30 P.2d 450}
heid that the rule on joinder of plaintiffs (Code Civ. Proc., § 378) prevailed
over the rules on joinder of causes of action in section 427; Kane v.
Mendenhail (1936) 5 Cal.2d 749, 755 {56 P.2d 498] held that cases falling
within sections 379a and 379b were excepted from the requirements of
section 427. Finally, K'raft v. Smith (1944) 24 Cal2d 124, 128 {148 P.24
23, concluded that section 379¢ exempts cases falling within its terms.
from the requirements on joinder of causes of action. (2) As summarized
in Shonvell v. Bloom (1943) 60 Cal.App.2d 303, 308 {140 P.2d 728],
“the liberal amended statutes on joinder of parties . . . enlarged the old
rules on juinder of causes of action. so that causes now may be joined
when they meet the tests of the sections on joinder of parties, and . .
all such causes do not have to atfect all parties to the action.” {Accord,
Lawler v. Gleason +1955) 130 Cal.App.2d 390, 394 [279 P.2d 70].)

We turn thes to the principal issue in this case: whether the joinder of
defendunt: here comus within the terms of section 379¢. We have con-
cluded that plainiffs complaint cavisions z joinder permitted by section
37Yc, and, thes that the superior court shoukl not have sustained respond-
ents’ demicrer without leave to amend.

Moo Yankwich, Joeroer of Perties (3939 2 S0l LRev, 5150 333 Uosoment
19355 25 T [Liev, 330, 108,

SR a7
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 Kraf: v. Smith {(1944) 24 Cal.2d 124 (138 P.2d 23] the weadiog cas
inierpreting section 379¢, is dispositive of the ssue in the instant Kigaiion
In Kraft v. Smith, plaintff Kruft suffered a leg injury. and scooessivedy
cinployed Dr. Smith and Dr, Innis 1o treat the injury. The treitient was
unsuccessful, leaving plaintitf's injured leg permanently shorter thai bier
other leg. She sued both doctors in a single maipracice action, alleping
that she was in doubt whether she was entitled to recover from I, Smith,
Dr. Innis, or both, and to what extent.

The trial court in Kruft v. Smith sustained a demurrer without leave w
amend., We reversed, directing the court 1o grant leave to amend. Justice
Schauer, writing for the court, observed that “The doubt which plaintiffs
allege . . . cen well be undersiood under the circumstances, and to require
that separate actions be brought, in both of which actually, as a practical
matter, both defendants would be substantially interested, would be 1o

-impose inefficient procedure and unnecessary waste of time and money

upon all parties concerned and the state itself. 1t would appear that one of
the chief purposes of the new sections-—379a, 379b, and 379¢—is to avoid
just such muBtiplicity of actu)ns . . . Through havmg both defendants
before the court at the same time and in the same action it can be expected
more sanguinely that a jury shouid arrive at soundly based and just ver-
dicts.” (24 Cal.2d at pp. 128-130.)

In Kraft we then beld that “The facts that defendants arc not joint tort
feasors but independent wrongdoers, and that their negligence operated
successively rather than concurrently in time to. produce the injury, are
not vetitive of the right of joinder. The salutary procedure afforded by
sections 379a, 379b, and 379¢ of the Code of Civil Procedure is clearly
intended to be available upon a showing either that the neghigence of two
or rore persons, whether joint, independently concurrent. or successive,
contributed proximately to cause the injury for which recovery is soughi,
or that the injury for which recovery is sought was proximarely caused by
the negligence of one or another or several of two or more persons and,

as to cach person who is not charged absolutely, that a reasonable unger-
tainty, requiring determination of some factual or legal issue, exists in
respect to alternative or quantitative liability.” {24 Cal.2d at pp. 130-121D
(Italicy in origipal )

(3} Plaintiff in the present case has pled (!) an injury, (2) negligence
by successive tortfeasors, and (3) doubt as to which is hable: he thus comes

‘Accord, Sareussen v. Lowe (1954) 125 Cal App.2d 258, 290 Pm P.2d 27} e
Lambert v. Southern Counties Gar Co. (1959) S’ Cal.2d 347, 352 [340 P.2d bUsE
Ramey v, General Petroleum Corp. (1959} 173 Cai. App.2d 386, 393 1143 P.2d 78?,],
Dallman Supply Co. v. Sweet {1948) 86 Cal. App.2d '-'80. T84 [195 P.2d ¥64)

EMay 19713
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within the express terms of section 379¢ and the reasoning of Krajt v. Smith.
Respondents, however, project the presence of an additional prerequisite
to joinder—"some sort of factual ‘nexus’ connecting or associating the
claim pleaded against the several defendanta” {Hoag v. Superior Court
(1962) 207 Cal. App.2d 611, 618 {24 Cal.Rptr. 659, quoting Chadboorn,
Grossman & Van Alstyne, Calif. Pleading (1961).3 618; accord, Southern
Cal. Edison Co. v. State Farm Mut. Auto. Ins. Co. (1969) 271 Cal. App.2d
744, 748 176 Cal.Rptr. 909); see Busset v. California Builders Co. (1932)
123 Cal.App. 657, 666 [12 P.2d 36).)" This factual nexus theory, however,
arose in order to fill a hiatus opened by the absence of any express require-
ment in sections 379 or 379a that the claims joined bear any relationship
to each other. (See Chadbourn, Grossman & Van Alstyne, Calif. Pleading
(1961) § 618.) Whatever the merits of that theory when joinder is grounded
solely upon sections 379 or 379a-—an issue 0ot here before vs—the impo-
sition of any such requirement upon section 379¢ would be
Section 379¢ does not permit the unlimited joinder of defendants; it pro-
vides for joinder only when plaintiff pleads a specific relationship between
the defendants, namely, a single or cumulative injury, giving rise
as to the respective Liability of dsfendants for that injury. In other words,
when a plaintiff states facts showing a reasonadle a3 to the
respective liability of the defendants, these same facts itate the con-

nection that links the acts of the defendaats and fulfills any claimed

]

E

requisite of “factual nexus.” - :

Respondents further argue that they will be caused both inconveni

The cases on which defendants for thelr “factual nexw™ ar, are in
site to the nt case. In Hoag v. Courr {1962) 207 Cal.App.2d 611
-Cal.Rptr. 659), four separate defendants. acting independently and at separasc times
and invaded the privacy of plaintiffs. In holding joinder insufficient, the Court
of Appeal noted y that “The complaint demonstrates 0o doubt as 10 the parson
from whom plainiiffs claim are entitied to radrem; noc is there any showing that

the acts of Jafendants oper successively 1o cavse the Injury for which recovery -

is sought.” { 207 Cal.App.2d at p. 619.) In Southern Cal. Edison Co. v. State Farm
Mur, Awo. Iny. Co. (1969) 27! Cal.App.2d T44 [76 Cal.km 909 plaintiff xved
three insuriuwe companies, and & number of insured, for age to power poles
camsed by scventeen separate adtomobile collisions, Plaintiffl elleged no uncertainty -
&s W the perons responsible for each such accident, nor as 1o the respective extenl of
dumages. but sought to justify joinder on the ground of a common question of law on
measurement of damages. The holding of the cowt denying joinder, thus, is not
relevant Lo the present case. {n Busser v. Cafiforria Builiers Co. (1932) supra, 123
Cal.app. 657, plaintill asserted that Bussetl was Jigble and that Busset claimed that
Clausen was fuble: piaintith aever alteged that he himself entenained wny douht as 10
which wis responatiie, We discussed the Busset opinion in Kraft v. Smith ((943) 34
Cal.2d i2a, 31 [ia8 P.2d 23], and siud thut the staterments ig Busser conderning 1he
effect of sections 179, 379, uad 379, “other than s they concern a pleading which
wholly fail to sune say cause of action, in the alternative or oiherwise, sgaii the
challenging rarty, »re Jicts and not authority.™

fVay 1971
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and expense by being reqguired to attend proceedings relating o the Yability
of defendant Madison Properties, a matter in which respuendents enlerlain
no interest. Against these relatively slight inconveniences to respwnadents
we must weigh definite advantages to others invoived in the lingation.
Thus in the normal run of litigation plaintiffs obvicusly benefit from the
joinder; defendants gain the advantage of joint pariicipation in trial of
those issues concerning plaintifi’s damages—a subject in which ull defend-
ants share a direct interest, and courts avoid multiple trials.®  (4)  In any
event, when the joinder of defendants falls within the terms of section 379¢,
but nevertheless works inconvenience to a particular defendant, the remedy
lies not in a demurrer for misjoinder but in either a moticn for a protective
order under section 379%° or a motion for severance under Code of Civil
Procedure section 1048."

In brief, in resolving this issue, we seek the economy of time and expendi-
. ture costs of litigation. We recognize that if we permit a single trial of the
two causes. some parties will encounter some inconvenience.” But the minor
travail mus. succumY to the larger loss; the bifurcation of the litigation
would entail the greater expenditure of time and coergy. We conchude that
the well-tried existing rule should not be set aside. .

“The advardage of joinder are obvious; apant from the burden upon the plainuff
and the waste of the courl’s time in hearing two actions, there are many cases in
which subatantial justice is more likely to be done if the defendants can be sued
together, The ru'es against misjoinder are primarily rules of convenience and ox-
pediency, and showid be construed in the light of the broader policy against mul’u'piicigy
of;uiﬂ." {Prosser, Joint Torts and Several Liability (1937} 25 Cal. L.Rev. 41
417-418.)

TSection 3790 provides in part that “the court may make such order as may amar
just to prevent any defendaent from being embarrassed or put to expense by being
required 10 attend any proceedings in which he may have no interest.”

*Code of Civit Procedure section 1048 states that “An action may be severed and
actions may be consolidated, in the discretion of the court, wheaever it can be done
without prejudice 10 a substantial right.™

3Mr. David Livingston, amicus curiae in support of respondents, raises the possi-
bility of a plaintiff joining defendants under section 379¢ solely for the purpose of
fixing venue at a place unfavorable or inconvenient to one of the defendants. We
belicve that the ieved defendent has sufficient remedics 10 prevent any such ahune
of section 379c. defenrdant might first move to change venue {(Code Civ. Prow
§ 397}, relying on the provisions in Code of Civil Procedure, section 395 that “if a-
person is improperly joined as a defendant, or has heen made a defendant solely {.
the purpose of having the action tried in the county . . . where he resides, his ne
dence mist nol be considered in determining the proper place for the trial of
action.” Although a defendant in a demurrer for misjvinder of parties conpot do e
defendant in a motion for change of venue may by declaration contradict the alicga
tions of the complaint anl demonstrate the misjoinder of defendants o1 the i 5
winder of a defendant undertaken solely to affect venue, (See Sourbis v, Aghna;.-'.
(1920) 50 Ca)l.App. 98, 101 [194 P. 52i)) Finally, if his motion o change veni:e
should {ail, the detendant still retains the right 1o seek severance under section 104K
or a protective order under section 379b.

IMay $97¢
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{5) Finally, respondents correctly contend that a plaintiff cannot bring
his action within section 379¢c by means of the bare allegation of his
uncertainty as to defendants’ liabilities; plaintiff must plead facts showing
the basis of a “reasonable uncertainty” (Krafr v. Smith (1944) 24 Cal.2d
124, 130-131 {148 P.2d 23]) or a “feir doubt” (Busset v. Cylifornia
Builders Co. (1932) 123 Cal App. 657, 667 [12 P.2d 36]) as o the
“alternative or quantitative liability” of defendants. (Kraft v. Smith, supra,
24 Cal.2d at p. 130.) In Kraft v. Smith tho plaintiff pled that the two
defendants each treated her leg, that only nine days clapsed between the
acts of the defendants, and that she incurred a permanent shortening of
her leg. (6m) In the present case plaintiff merely alleges- an undescribed
injury, arising from two accidents, separated by an interval of three and
one-half months, both such injuries being set forth in the most general
terms. As sn attempt to plead facts showing a “reasonable uncertainty”
guncemit:s defendantyl resgective liability, plaintiff's complaipt ia slearly

eficient. :

The lack of specificity In plaintif’s complaifit, however, obviously cannot
justify the action of the trial court in sustaining a demurres whour leave
to amend. {7 *“[i}t opdisarily constitutes an abuse of discretion to
sustain a demurrer without lsave to amend if there is & reasonable possi-
bility that the defect can be cured by amendment.” {Lemoge Electric v.
County of Sun Mateo (1956) 46 Cal2d 659, 664 [297-P.2d 638])"
For all that plaintiff alleges, h¢ may have incurred two separate and
distinct injuries to different portions of the body, or he might have fully
recovered from the first injury before the second occurred; his doubt &s
to the respective [abilities of defendants may be wholly unreasonable and
without factual basis, (6d) Nevertheless, by amending his complaint to
set forth more specific information concerning the facts of the two acci-
dents, the nature of the injuries, and the interreiationship of the injuries,
if any, plaintiff may well be able to demonstrate a reasonable uncertainty

as to the respective liabilities of defendants.

The judgment is reversed with directions to the trial court to grant plain-

—

iaWe discuss the language of pluintiff's complaint only insofur as it bears on the
issue of jvinder of defendants. The respomdenty did not demur 1o plaintiff's coniplaint
for failure 1o staie a cause of action [Code Civ, Proc., ¥ 430, suhd. #), and we assume
thas the complaint is sufficicat to set Torth a cuuse of uction in negligence aguins! Lthe
respondents  {See 2 Witkin, Calif. Procedure {2d ed. 1971} pp. 2119-2123}

ViSee, e.g.. Kraft v. Smith {1944) 24 Cal.2d 24, }32.133 [148 P.2d 23] Wenner-
kol v, Stuntford Univ, Sch, of Medi. (19420 20 Cui2d 713, 719 [128 P2d S22, 14)
A LR, 13585}
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tiff a reasonable time within which to prepare, serve. and file a furihor
complaint, amended in such particulars as plaintiff may be advised.

Wrighy, C. 1., McComb, I., Peters, J.. Mosk, I, Burke, ., and Sullivan,
J., concurred.

[May 19711
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379, (a} All persons may be joine! in opne actinn as de-
fendenty if there is asserted against them :

i {1) Any right to relief jointly, severally, or in the alterna.
tive, in respect of or arising out of the same transucrion, ce-
currence, or series of transactions or uccurrences and if anyv
question of law or fact common to all these persons will arise
in the action; or

(2) A claim, right, or interest adverse to them in the prop
erty or controversy which iy the subject of the avtion, ‘

(b) It is not necessary that each defendant be interested as
1o every cause of action or as to all retief prayed for. Judgment
smay be given against one or more defendants according to
their respective liabilities.

Code of Civil Procedure Section 379 (amended)

Comment, Seetion 37D is amended to provide statutory standards
for joinder of defendants comparable to those governing joinder of
plaintiffs, See the Comment to Seetion 378.

The deleted provisions of Section 379 and former Code of Civil
Procedure Seetions 379, 379b, 370¢, 380, and 383 provided libersl
joinder rules but were criticized for their uncertainty and overlap.
8ee 1 J. Chadbourn, V. Growsman & A, Van Alstyne, California,

© Pleading § '18 {1961); 3 B. Wiitkin, Culifornia Procedure Mleoding
§ 168 {24 «l. 1971). The amendment te Section 379 substitutes the
more understandable *“transnction’’ test sat forth in Rule 20(a) of
the Federal Rules of Civil Procedure. 1lowever, in so doing, the scetion
probably merely mukes explieit what was implicit in prior deeixions,
Bee Hong v, Supervinr Coart, 207 Cal, App2d 611, 24 Cal. Rptr, 659
(1962}, Paragraph {2) of subdivision {a) nf Section 379 ia included
merely to make clear that Seetion 379 as amended petmits joinder in
any case where it fornierly was permitted. See Comment toSeetion 378,

Paragraph (2) is derived-from the deleted provisions of Seetion 379
rineiple-gtated in former Code of Civil Procedure Sestions

379s, 379b, 37He, 350, and 383, _ g '
The phrase *‘in the alternative’ in Bection 379 retains without
ehange the prior law under former Code of Civil Procedure Seotions
379 and 87%. Bee 3 B, Witkin, California Proeedure Pleeding § 172(b)
. (2d ed. 1971); Fed. R, Civ. Proe., Rule 20(a) {permitting‘iioinder
of defendants wheve right to relief is asserted against them “‘in the
alternative’’) and Offcial Form 10 (* Complaint for negligence whera
plaintiff is unable to determine definitely whether the person reipon-
sible is C.D. or E.F. or whether both arc responsible . . ,""). See Krafi
v. Smith, 24 Cal2d 124, 148 P.2d 23 (lﬂﬂjﬁmitting joinder of
two doctors who operated on plaintiff’s leg at different times) ; Landaw
v. Salam, 4 Cal.3d 873, .- P.2d __, .- Cal. Rptr. _. (May 24, 1971)
(permitting joinder of two defendants who allegedly injured plaintift
in aceidents vecurring on separate days). See generally 3 B. Witkin,
.California Procedure Plesding §§ 172-176 {2d ed. 1871). _

§ 37%¢ (Repealed)
peasﬁi 8. Bection 379 of the Code of Civil Procedure is re-
$30c.  Where the plaintif io in doubb a4 o the person from
ﬂemhengaﬁﬂeé_hre&reﬂ:;hemy-joinm“mie-
Gy of the deontante . Uaie i eHon &0 do whicky i
4 in e and to what

o ¢ exlent; moy be

Comment. Section 879¢ is repecled as unnecessary, The aunthori
granted by Section 379 to join defendants liable in the altemti\: tii
: mtinue;;r ;uhont change in revised Seetion 379, See the Comment to




