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1139.30 6/18/71 

Memorandum 71-44 

Subject: Study 39.30 - Attacbment, Garnishment, Exemptions Fran Execution 
(Employees' Earnings Protection Law) 

Attached to this memorandum are two copies of the statute portion of 

the Employees' Earnings Protection Law. The.preliminary portiOn will be 

sent to you separately later. Please mark aqy suggested editorial-changes 

on one copy to tlll'l1 1n to the staff at the July meeting. 

At the July meeting, we must iron out any remaining problems so that 

the recommendation can be approved for distribution for comment after that 

meeting. Such action seems imperative if we are to have any hope of sub-

mitting this recommendation at the 1972 legislative session. 

At the July meeting, we expect to go tbroll8h the statute portion of the 

recommendation section b,y section, and the remainder of this memorandum is 

orgenized accordingly. 

CIVIL CODE 

Section 4701 

Previously approved •. 

CODE OF CIVIL PROCEDURE 

Section 688 

This section has been added, and a technical amendment made to it at 

the suggestion of Professor Riesenfeld. The amendment is intended to make 

clear that the Employees' Earnings Protection Law provides the exclusive 

procedure for levy upon the earnings of an employee. 
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Section 690.5-1/2 

This section has been renumbered and subdivision (a) has been revised 

to actually spell out the meaning of "earnings" used here. In subdivision 

(g), we have qualified the term "earnings" with the phrase "described in 

subdivisions (e) and (f)." This is simply a technical clarification. 

Section 690 .6 

Subdivision (a) has been revised to make clearer the meaning of earnings 

used here. 

Section 690.7 (repealed) 

No change. 

Section 690.7 (added) 

This section has been substantially revised in accordance with the 

Commission's directions at the last meeting. Subdivision (a) defines "debtor" 

and requires a husband and wife to be treated as one individual. Subdivision 

(b) defines the neutral term "deposit account." Subdivision (c) states the 

basic $1,500-exemption from attachment available to a debtor upon claim. 

Subdivision (d) states the additional relief available on a showing of 

essential for support or essential for maintenance of a business. Sub-

division (e) requires the debtor to list all accounts standing in his name 

on the date of the levy whether or not he claims to be an owner of such 

account. Subdivision (f) provides a presumption of ownership. This is not 

a conclusive presumption, but the burden of proving nonownership falls on 

the debtor and third-party claimants. Subdivision (g) continues without 

change the banker's lien provision. 
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It should be noted that the exemptions provided here are based essen-

tially on ownership and are granted to the debtor. Amounts in fact owned 

b.1 third persons are completely exempt but, to obtain such exemption, a 

third-party claim must be filed under Section 689. In this regard, it was 

suggested at the last meeting that perhaps every joint holder--whether or 

not he is a debtor--should be entitled to claim under the essential for 

support provision. In theory, this is unnecessary because, if the joint 

holder is not a debtor, the amount that he owns is completely exempt; if 

he is a debtor, then he is entitled to the essential for support a.emption. 

However, in practice, it may be more difficult to prove ownership than it 

is to prove that some amount is essential for support. If that is true, 

it ~ be desirable in subdivision (d) to refer to a "person" rather than to 

a "debtor." What is the desire of the Commission? 

Section 690.1-1/2 

This section has been revised along the lines of Section 690.1. It 

should be noted that the basic exemption here is $500; "debtor" refers 

only to natural persons; and the supplementary exemption is for familial 

support only. 

Section 690.18 

This section has been revised to make only essential changes in existing 

law. The reference in subdivision (e) excluding Keogh Act plans has been 

deleted, thus resolving the conflict between this section and the exemption 

provided in Corporations Code Sections 28C02 and 2B005. 

Subdivision (d) has been added to provide an exemption in the amount 

required b.1 Section 123.50 for periodic payments from a retirement plan 

-3-



• 

c 
that are not otherwise exempt by law. This provision should satisfy federal 

law (Title III of the Consumer Credit Protection Act). 

Subdivision (e) has been added to help clarify the relationship between 

this section and the numerous related exemptions previously reviewed by 

the Commission. 

A Note has been added following the Comment to this section which 

indicates the possibly temporary nature of this section. 

Section 690.50 

The Commission has previously approved the substance of this section. 

Section 710 

The Commission has previously approved the substance of this section. 

EMPLOYEES' EARNINGS PRorECTION LAW 

Section 723.10 

Title changed to "Employees' Earnings Protection Law." 

Section 723 .11 

Subdivision (g) has been added, defining "person" to include a public 

entity as well as various private organizations. 

Section 723.20 

No substantive change. 

Section 723.21 

No change. 

Section 723.22 

This section has been substantially reVised. Subdivision (a) now pro-

videa a withholding period with a more or less definite beginning and end. 
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Subdivisions (c) and (d) provide immunity for an employer who has complied 

with the orders and notices served upon him. It should be noted that sub-

division (b) still requires withholding only for complete pay periods. The 

staff wonders whether proration would really impose a significant burden on 

employers. We suggest that the statute would be clearer and more certain if 

subdivision (b) were revised to provide: 

(b) Except as otherwise provided by statute, an employer shall 
withhold the amounts required by an earnings withholding order from 
all of an employee's earnings earned during the withholding period. 

The suggested approach would require proration of an employee's paycheck 

at the beginning and end of the withholding period, but it would remove the 

ambiguity inherent in referring to an employee's pay period and the tempta-

tion of an employer and employee to alter the latter's pay period. 

Sections 723.23-723.28 

No substantive change. 

Section 723.29 

This section and the Comment ~8Ve been revised to make clear that an 

employer may rely on what is served upon him. Thus, if a creditor violates 

the 10-day moratorium period, the employer may still comply with the order 

as served. The debtor's remedy, if any, is against his creditor. 

Section 723.30 

No substantive change. 

Section 723.31 

It is difficult to generate much enthusiasm for the policies expressed 

in this section. Paragraph (1) of subdivision (c) authorizes the state to 

issue an earnings withholding order directly in any case where it may now 
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issue a warrant or notice to withhold. The order is subject to the ·restric

tions provided in Section 723.50 (25% rule), but not those in Section 723.51 

(essential for support rule). Under existing law, a warrant is subject to 

both the basic 5a{o exemption and the "necessary for the use of" exemption, 

but a notice to withhold is subject to neither exemption. A warrant is 

treated Similarly to a writ of execution (Le., amounts are withheld and paid 

over); a notice to withhold is treated generally as a writ of attachment 

(i.e., amounts are simply withheld except where the tax liability is for 

personal income taxes; there the amount withheld is paid over to the state). 

The latter distinction between warrants and notices is, however, probably of 

little concern to the taxpayer since, in both cases, he is deprived of the 

amount withheld. The procedure we provide lies somewhere between the two 

present extremes. As a practical matter, the change is important since we 

believe the notice to withhold is directed to the taxpayer's employer 

primarily in personal income tax cases, e,ad there is presently nothing to 

prevent the taxing authorities from taking the employee's entire check. It 

is hard to justify a procedure that does not allow a taxpayer to show that 

an amount withheld is essential for his support; on the other hand, this is 

basically a continuation of existing law; to provide otherwise would 

presumably generate opposition by the taxing authorities and would require 

creation of separate procedures for review of the essential for support 

issue; and, finally, the Section 723.50 exemption is a generous one that 

should be adequate in all but rare cases. With these observations, the 

staff presents paragraph (1) of subdivision (c) for Commission consideration. 

Paragraph (2) of subdivision (c) simply implements the Commission's 

decision to authorize the state to take all earnings other than those 

essential for support where the taxpayer has had an opportunity to challenge 

the validity of the underlying tax liability. 
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Subdivision (d) makes clear that Section 723.31 provides the exclusive 

procedure for collection from an employee's earnings. Section 723.20 does 

not seem adequate in this respect because it refers only to "judicial pro-

cedures" and the notice to withhold procedure does not seem to be a judicial 

(or judicious) procedure. 

Section 723.32 

The Commission has approved the substance of this section and asked 

Professor Riesenfeld to assist it in drafting a Comment to explain the 

purpose and effect of this section. 

Section 723.50 

Subdivision (a) has been revised to refer to one simple exclusion 

based on the federal minimum hourly wage. Subdivision (b) has been revised 

to insure that withholding at the threshold levels will not violate the 

federal restrictions. Under subdivision (b), nothing will be withheld from 

a debtor's earnings until his "nonexempt earnings" equal $6.00 (~, until 

his take-home pay is approximately $54.00). 

Section 723.51 

The second sentence of this section has been substituted for the former 

reference to "a basic subSistence standard of li vine;. " 

Section 723.100 

This section is new. The staff has added this section to make clear 

that the Judicial Council has authority to control the time within which 

hearing must be held, the appearances required, and other procedures relating 

to the proceedings under this article. 
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Sections 723.101, 723.102 

No change. 

Section 723.103 

This section has been revised in accordance with the decision to pro-

vide an ex parte application for an order. 

Section 723.104 

This section has been revised to provide issuance of an earnings with-

holding order upon an ex parte application by the creditor. 

Section 723.105 

This section has been revised in accordance with the decision to provide 

an ex parte application for an earnings withholding order. Subdivisions (d) 

and (f) permit the court to terminate an order retroactively and, in such a 

case, authorize the debtor to recover from the creditor amounts already paid 

over to him. 

Sections 723.106-723.109 

No substantive change. 

Section 723.120 

This section was revised to require persons to use the forms prescribed 

by the Judicial Council. 

Sections 723.121-723.128 

No substantive change. 

Sections 723.150-723.160 

No change. 
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Section 123.161 

The Comment to this section was revised to explain the relationship 

of the remedy provided to the supplemental proceedings provided in Sec-

tions 111 through 123. 

Section 123.162 

No change. 

FINANCIAL CODE 

Section 15406 

No change. 

LABOR CODE 

Section 300 

No change. 

UNEMPLOYMENT INSURANCE CODE 

Section 1342 

No change. 

OPERATIVE DATE 

No change. 

Respectfully submitted, 

Jack I. Horton 
Assistant Executive Secretary 

,--
\ ... -
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TEM'l'A'l'IVE RECCHOmIl'l'IOB OF '!'BE CALIP<lUfIA 

LAW REVISIQ( CCMlISSIOB 

relating to 

A'l"l'ACIIMDf, GARBISBMEM', AID EXDIl"l'IOIfS FR(I( BlCECU'l'IOf 

ED§!lcwees' EarDlnp Protection Lev 

The put several years have witnessed lDereasingl;y critical reviev of 

tbe process of weae garnisbllllmt1 lead1Dg to sign1ticaat JlId1c1al.2 IIIId 

1es1alative3 activity--botb tederal and state--1n this area. However, both 

tile rapid pace ot eveDts and the 1nvo1veJlleDt of dittereut brauches and 

levels ot SOVel'DllllDt !lave produced contl1ct and UDcerta1nty aDd bave cauHd 

10M are .. which are :1D Deed ot retorm to be bypassed 1n tile rusb to acb1eve 

certa1n soaJ.s. 'l'h11 recCllllllendation reviews the area ot waae prD1IlaeDt IIIId 

"SOlIe related _ttera and proposes solutions to tile problema revealed. 

2. See,.!.!&!J Sn1adach v. Fudly FiDeDCe Corp., 395 u.s. 337 (1969); McC8l.lop 
v. Cir6irry, 1 Cal.3d 903, Ij64 P.2d 122, 83 Cal. Rptr. 666 (1970). 

3. See, ~ CClIIInaer Credit Protection Act ot 1968 (§§ 301-30'7), 15 U.S.C. 
§§ 1671-16Tr; Cal. Stats, 1970, ClI. 1523. 

4. '!'be C~ISi011 1s actively engaged iD a geueral review ot the CalUOl'Il1a 
statutes relating to the eDtire tield ot attaclaant, aarn1.~, and 
exaptiODS trCIIII executi011 with a view to rec~ the eDaCtIIIeDt of 
a caaprebeJla1ve revisiOD ot this ~ of law at a future selliOD of tbe 
Leg1slature. '!'his rec_DdatiOl1 deall with ODe aspect of tbat pDaral 
subJect. 
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MODERNIZATION OF CALIFORNIA WAGE GARNISHMENl' PROCEDURES 

Introduction 

The primary concern of the courts and legislatures to date bas been to 

secure--through restrictions on the amounts which can be withheld--adequate 

protection for the wage earner's da,y-to-~ income. In the context of 

California's wage garnishment procedure, this is only one aspect in need of 

revisioo. 

Present law. California law requires that writs of execution be levied 

b,y a sheriff, constable, or marshal and permits on~ amounts owing to the 

debtor at the time of service of the writ to be reached by his creditor 

through wage garnishment. A fee is charged for each writ of execution issued 

and a writ is good for a maximum of 60 da,ys. Thus, if a creditor has a debt 

d $250 and is entitled to levy on $2~ of the debtor"s earnings at each 

weekly pa,y period, ten separate levies by the sheriff or marshal are required. 

This entails ten separate trips to the debtor'S place of employment by this 

officer and ten bookkeeping computations by the employer. 5 In additioo, it 

requires at least two appl.ications to the court clerk because the period of 

garnishment will extend tor more than 60 da,ys. Moreover, the example assumes 

that the entire $25 goes towards satisfying the obligation. In tact, because 

the tees charged by the sheriff or marshal tor service,6 the fee tor issuance 

5· 

6. 

It has been estimated that, in 1968, employers in Los Angeles County alone 
eXPended nearly two millioo dollars to process wage garnisbments--or 
almost $20 per pa,ycheck garnished. See Western Center on Law and Poverty, 
Impact and Extent ot Wage Garnishment in Los Angeles County 7 (1968). 
Present law provides virtually no relief to the employer fran this burden. 
See Civil Code § 4701 (employer authorized to deduct the one-dollar serY
ice charge for each payment made pursuant to child support order); Code 
Civ. Proc. § 710 (authorizes public employer to deduct $2.50 service 
charge where required to comp~ with levy made pursuant to that section). 

See, .!!..:.l!.> Govt. Code §§ 26722 (fee tor service of writ of execution is $5), 
26739 (collection tee ot not less than $1), 26746 (mileage--one WQ' at 70 
cents a mile). 
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of the writ, and interest on the obligation are deducted first from the 

amount collected, probably less than half of this amount will be applied to 

reduce the amount owing and the number of levies will accordingly be doubled.7 

It seems obvious that this system of multiple levies is both timewasting and 

expensive for all concerned--public officials, creditors, debtors, emplqyers, 

8 
and the public generally. 

Recommendations 

Continuing levy procedure. In New York and other states, a court order 

to an employer to pay over the debtor's earnings constitutes a continuing 

levy and is effective until the debt is paid or the debtor is no longer 

7. The following examples were cited to the COIIJIIIission by Mr. Gordon H. 
Bishop, representing the California Department of Consumer Affairs: 

A typical wage-earner making $4.00 per hour, $160.00 per week. 
His "disposable income" is $120.00, of which 251, or $]0.00 is sub
ject to garnishment. From that $30.00 is deducted ·$1.50 for the 
writ, $10.00 sheriff's charges for service, and $.70 interest, 
leaving $17.80 for reduction of the judgment prinCipal. It the 
debtor were to discharge a *500 judgment through a series of such 
executions, he will have paid out in excess of $800. 

So much for the $4.00 per hour man. Perhaps he can afford the 
premium. But consider the case of the "poor" whom the law is 
designed to give major relief. 

A wage-earner makes $2.00 per hour, $80.00 per week. If his "dis
posable income" is $64.00, the $16.00 required levy would leave 
just $3.80 to reduce the judgment principal, assuming the costs in 
the above example. If the executions were to run for the next 2-1/2 
years, the $500 judgment would be paid off at a cost to the debtor 
in excess of $2000. 

See Minutes, California Law Revision COIIJIIIission, Meeting of January 15-16, 
1971, on file at the COIIJIIIission's offices, School of Law, Stanford,Cali
fornia. 

8. Despite the fact that the sheriffs and marshals charge a fee for each levy 
made, it has been estimated that the county--its taxpayers--pays ]0 to 50 
percent of the expenses of collection. Brunn, supra note 1, at 1222. 
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employed by the employer.9 Such a system is clearly more convenient and 

less expensive than the present California multiple levy system. The major 

drawback of the continuing levy is that it gives a preferred position to the 

creditor who first resorts to legal process to enforce his claims. If the 

initial order is given effect indefinitely, the debt is large, and the debtor's 

earnings modest, subsequent creditors may be postponed for substantial periods 

af time. Some compromise between the two extremes is necessary. The Ccmn1s-
10 

sion accordingly recommends that an order generally be in effect for no 

longer than 120 days,ll at the end of which time the debtor who secured 

such order would be precluded for a short period (10 days) from serving 

another order based on the same· debt against the same employer. This 

moratprium period would permit another creditor to intervene and make collec-

tlC1l. 

Service by mail. The use of sheriffs and marshals as high-priced messen

gers when a creditor is attempting to reach a relatively static and visible 

asset like earnings is an extravagant waste of time and money. The United 

States Post Office can complete the same task for a few cents. It is in the 

interests of debtors, creditors, and taxpayers generally that the function 

of service be performed in a businesslike manner. The Commission accordiD{!ly 

recommends that service by lI1Sil of the various applications, notices, and 

orders required for this process be authorized. 

9. See [citations to statutes of New York and other states providing con
tinuing levy]. 

10. This rule should not apply to orders for support or for the collection 
of taxes. Such orders should have a continuing priority over all other 
obligations. 

11. A period of 120 days has been selected upon the understanding that such 
period would be adequate to permit ccmplete satisfaction of the majority 
of consumer debts from the majority of wage earners. 
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Employer's service charge. The continuing levy procedure should sub

stantially reduce the collection burdens imposed on emplqyers. To further 

alleviate these burdens, the Commission recommends that an emplqyer be 

authorized to deduct a one-dollar service charge from the debtor's earnings 

each time that the' emplqyer is required to withhold on behalf of the creditor 

12 pursuant to a withholding order. 

Ex p!rte application; judicial review; administrative enforcement. The 

C~ssion recommends that the levy procedure continue to be initiated b,y 

the creditor upon ex parte application. However, no statutory procedures 

• 
governing this area of the law can be made entirely self-executing, and 

provision must be made for judicial review of the issuance and mcdificatian 

of orders requiring the withholding of earnings. The right to review should 

be made clear to the debtor, and the procedure for invoking such review should 

be made as simple as possible. To aid in the enforcement of the procedures 

and requirements prOVided, the power of the court to compel obedience to its 

orders should be underscored and administrative enforcement--through warnings, 

cease and desist orders, or injunctive relief--should be provided. 

12. See footnote 5 supra and accompanying text. 
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PREJ1JDGMENT RESTRICTIONS ON WAGE GARNISHMENT 

In June 1969, the United States Supreme Court in Sniadach v. Family 

Finance Corp.13 held that the prejudgment garnishment of wages under a Wis

consin statute constituted a taking of property in violation of the due 

process requirements of the Fourteenth Amendment to the United states Con-

st itut ion. Six months later, the California Supreme Court, relying on 

Sniadach, held in McCallop v. Carberry14 that California 1 s then existing 

prejudgment wage garnishment procedure also constituted a taking of property 

in violation of procedural due process. In an attempt to confozm to the 

relatively narrow holdings in these cases, Section 690.6 of the California 

Code of Civil Procedure was amended in 1970 to exempt from levY of attach-

ment "ill earnings of the debtor due or owing for his personal services • • 

The Comnission recommends that this complete and autanatic ,exemption of 

wages from garnishment pursuant to prejudgment attachment procedures be 

preserved. 

13. 395 U.S. 337 (1969). 

14. 1 Cal.3d 903, 464 P.2d 122, 83 Cal. Rptr. 666 (1970). 

15. Cal. Stats. 1970, Ch. 1523, § 19 (emphasis added). 
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POSTJUDGMENT RESTRICTIONS ON WAGE GARNISHMENT 

Introduction 

At the same time prejudgment garnishment of wages received the scru-

tiny of the courts, wage garnishment generally--including garnishment 

under post judgment levy of execution--was the subject of Oongressional 

16 action. Title III was incorporated into the federal Consumer Credit 

17 18 
Protection Act of 1968 restricting the "garnishment" of "earnings" ot 

19 
a debtor to certain limited amounts --basically 25 percent of "disposable 

20 
earnings." These restrictions were made applicable nationwide, effective 

July 1, 1970.21 

16. 15 U.S.C. §§ 1671-1677. 

l7. Subdivision (c) of Section 302 of the Act (15 U.S.C. § 1672(c» provides: 

(c) The term "garnishment" means any legal or equitable procedure 
through which the earnings ot any individual are required to be 
withheld for payment of any debt. 

18. Subdivision (a) of Section 302 of the Act (15 U.S.C. § 1672(a» provides: 

(a) The term "earnings" means compensation paid or payable for 
personal services, whether denominated as wages, salary, COIIIlIission, 
bonus, or otherwise, and includes periodic payments pursuant to a 
pension or retirement program. 

19. See Oonsumer Credit Protection Act of 1968 (§ 303(a), 15 U.S.C. § 1673(a». 

20. Subdivision (b) of Section 302 of the Act (15 U.S.C. § 1672{b» provides: 

2L 

(b) The term "disposable earnings" means that part of the earn
ings of any individual remaining after the deduction from those 
earnings of any amounts required by law to be withheld. 

The federal act specifically provides that "no court of .•• any State my 
make, execute or enforce any order or process in violation ot this sec
tion." 15 U.S.C. § 1673(c). Hence, the conformity of a state law may be 
challenged in either a state or a federal court it the state enforces a 
garnishment statute that fails to conform to the federal minimum require
ments. To provide some measure of uniformity, the California Legislature 
amended subdivision (b) of Section 690.6 of the Oode of Civil Procedure 
to exempt from levy of execution such portion of a debtor's earnings Has 
is allowed by statute of the United States." CaL Stats. 1970, Cb.. 1523, 
§ 19· 

_7_ 
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22 
Subdivision (a) of Section 303 of the· federal act provides, in part: 

(a) ... [T]he maximum part of the aggregate disposable earn
ings of an individual for any workweek which his subjected to garnish
ment may not exceed 

(1) 25 per centum of his disposable earnings for that week, or 

(2) The amount by which hi& disposable earnings for that week 
exceed thirty times the Federal minimum hourly wage prescribed by 
section 6(a){l) of the Fair Labor standards Act of 1938 in effect at 
the time the earnings are payable [currently • 1.60 J 
whichever is less. 

This means that, if an indl vidual's disposable earnings for a workweek are 

$48 or less, his earnings may not be garnished in any amount. If bis earn-

ings are between $48 and $64, the entire amount above $48 may be garnished. 

Above $64, the 25 percent rule applies. Where debtors in low income brackets 

are concerned, the protection afforded by the federal law seems inadequate 

to permit even a subsistence level of existence for a debtor and his family 

faced with the high living costs prevailing in California. 

To thls deficiency in the federal law must be added the diffiClllty of 

determining what constitutes "disposable earnings." The federal law des-

cribes 

tion • 

"disposable earnings" as those earnings remaining "after the deduc-

23 
•. of any amounts required by law to be withheld." The latter 

amounts apparently include amounts withheld for federal and state income 

taxes, federal social security, and state unemployment insurance. Less 

clear is the treatment of wage assignments and contributions to public 

retirement funds. These ambiguities obviously impose a difficult burden 

on the employer who must determine what part of his employee 1 s earnings are 

22. 15 u.s.c. § 1673(a). 

23. 15 u.s.c. § 1672(b). 
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subject to garnishment. Even where the disposable earnings test can be 

clearly applied, the results achieved can be disturbing. For example, 

amounts withheld for federal income tax purposes are clearly deductible in 

determining "disposable earnings." Presumably, this would permit a debtor 

who does not cbcoae to claim all his exemptions to shield a certain amount 

of his earnings from his creditors. On the other hand, a debtor, claiming 

a greater number of exemptions will have less withheld and therefore more 

subject to garnishment. Thus} a debtor with a large family and sre&ter 

needs may have more earnings garnished than a single debtor with the same 

gross income but with more limited needs. To alleviate these problems} the 

Commission makes the following recommendations. 

Recommendations 

Basic exemption. To make the law clear, the Commission recOllllllends that 

the amounts to be deducted in determining the portion of a debtor's earnings 

that is subject to garnishment be specified by statute. All but one of 

these amounts should be related to the types of deductions made under federal 

law; ~, they should be based on the amounts withheld for federal and state 

income taxes} social security} and unemployment insurance. However, the 

actual amount to be deducted should be fixed according to a fOl'lll1la based 

on the amount that would be withheld from the same amount of gross earnings 

of a single person who claims one exemption. In addition} a basic minimum 

exemption based on the federal minimum hourly wage should be deducted in 

every case. This minimum exemption would be automatically adjusted as 

changes are made in the federal law. After subtracting these deductions and 

the basic exemption, 25 percent of the amount of earnings remaining should 

then be subject to garnishment. 

-9-
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EMPLOYEES' &ARNINGS PROTECTION LAW--WITHHOLDING TABLE 

NOTE: Deductions made for federal withholding, social security, state unemployment 
insurance, and state income tax. State income tax deduction is based on tax ta
bles for 1970 state taxes. The actual amount deducted for social security tax is 
5.~ of gross earnings on the first $7,800 of annual earnings; for weekly earnings 
over $150, the table averages the social security tax deduction over the entire 
year even though the actual amount deducted wHl not be averaged over the entire 
year. State unemployment insurance rates vary, depending on the type of employ
ment; an arbitrary percentage--O.1%--has been used in preparing the table. 

The approximate amounts that would be withheld under the proposed scheme 
are shown in the table below. The corresponding amount that would be withheld 
under the federal law--assuming that the.taxpayer did not increase the amoUnt 
of his deduction for federal income taxes withheld and had no moneys withheld 
for a public retirement fund--also is indIcated. 

GROSS EARNINGS SINGLE PERSON MARRIED + 2 CHILDREN EAIUITNGS PRO-
(weekly/annual) {claiming 1 exemptionl (claiming 4 exemptions) TECTION LAW 

Di 5po:;a'ole Amollnt Disposable AmourJt 0 Amount withheld 
earcings withheld earnings with':"!eld ($4R exempt; 2~) 

(CCP," ) (CCPAl 

$60/3,120 $52.11 $" '1 
I 

$56.46 $8.4E. -0-0 
<;-.~ 

70/3,640 59.46 11.46 I 65.87 16)+7 $3.00 
80/4,160 68.64 17.16 73.88 18.47 5.00 
9O~'1,otiO 73.52 Hi.l,o ell. tl9 20.47 ~.OO 

100/5,200 80.95 20.24 89.66 22.42 8.00 
1l0/~,720 88.07 22.02 97.37 24.34 10.00 
l2O~6,240 95.30 23.53 105.0t! 26.27 12.00 
135/7,020 105.89 26.47 116.72 29.18 I 14.00 , 
150/7,800 116.76 29.19 128.25 32.06 17.00 
170/.ti,~ 131.116 32.m 1'14.52 36.~? 21.00 
200/10,400 153.111 38.29 167.36 41.84 26.00 
250/13.000 187.36 46.97 207.48 51.B7 35.00 
300~15,?Oo 220.99 55.25 2~5. 51 61.3~ 43.00 
400/20,800 286.29 71.57 318.65 79.66 60.00 
600/31 200 416.89 104.22 452.27 113.07 I 92.00 

One-dollar service charge. The one-dollar service charge, which an 
an employer is entitled to make for each payment, ,~ould be in addition 
to the amount listed in the table. 
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One of the IIIIJor benefits of the suggested scheme would be that it 

penDits use of a table which indicates the exact amount to be withheld 

from an;y given amount of gross earnings. An employer would, therefore, not 

have to make an;y computations but would simply withhold the amount Usted 

in the table provided him. In addition, the approach recaIIIIlended probably 

would satisfy federal requirements and would provide more equitable treat-

ment for famiUes and persons in the lower income brackets. 

Supp!ementary reUef. CaUfornia has, in the past, theoretica~ 

taken a more :flexible approach to the protection of earnings than that 

evidenced by the federal law. Under subdivision (c) of Section 690.6 of tile 

Code of Civil Procedure, a debtor may protect :fran execution all earn1.nss 

necessary for the use of the debtor's family reSiding in this 
state and supported in whole or in part by tbe debtor, unless 
the debts are: 

(1) Incurred by the debtor, his wife, or his :family for 
the COIIIIIIOn necessaries of Ufe. 

(2) Incurred for persoDS.l services rendered by an;y 
employee or former employee of the debtor. 

Un:fortuDS.tely, in actual operation, the effect of the "cazmon neces-

saries" exception appears to have been to eliminate in all but a _11 

number of cases the exemption provided for earnings necessary to support 

the debtor' B family. In order to obtain an exemption plrsuant to Section 

690.6, a debtor must follow the procedure outUned in Section 690.50. 

If the creditor alleges that his debt is for "CODlDOn necessaries," there 

follows a process of attidavit, counterattidavit, hearing, and appeal; all 

of which takes time, ettort, and some sophistication. Whether or not this 

is the reason, the :fact is that few debtors avail themselves of this exemption 
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24 
although preSUJlJ3.bly many more are eligible for it. Moreover, where the 

issue is raised, the claims of competing creditors to garnish earnings are 

decided on the technical, and usuelly irrelevant, issue of what is a "COIU

lllOn necessary of life.,,25 A reputable businessman who has rationed credit 

prudently to a debtor and has provided high quality goods and services DIIY 

be barred from ga:rnishing the debtor's wages while another creditor whose 

grant of credit was made in reckless disregard of the debtor's ability to 

pay and who sold the debtor low quality products may be allowed to garnish 

the same wages. 

The COIlDIIission recommends that the "cOllllllOn necessary" exception be 

eliminated,26 that the procedure for claiming an exemption of an additional 

alOOllllt essential for support of the debtor's family be simplified, and that 

the availability of this right be made clear to the debtor. However, in 

recognition of the greater liberality provided in the basic exemption, a 

stricter stendard--"essent1al for support"--should be provided to DIlks cJ.ear 

that the exemption provided here is only intended for use in extraord1nsry 

circumstances and is not intended to shield a debtor frem his judgJDent cred1-

tors while maintaining other than an austere life style. Only such additional 

6l!lOUDt as is required for the maintenance of a basic standard of living should 

be exempt. 

24. 

25. 

See Western Center on L9w and Poverty, Impact and Elctent of wage Garnish
ment in ~s Angeles county 6, 122-123 (1968); Brunn, Wage Garnishment 111 
californianA Study and Recammendations, 53 cal. L. Rev. 1214, 1219 
(1965) • 

See, e.~. , Los Angeles Finance Co. v. Flores, llO cal. App.2d Supp. 850, 
243 F.2 139 (1952). 

26. The Commission also recommends elimination of the exception which penaits 
a creditor who is a fOn!ler employee of the debtor to take a portion of 
the debtor's wages even though the debtor can show the lllOney 1s neces
sary for the support of his family. This exception is largely irrelevant 
to the low income debtor, for such a debtor has no employees, aDd. there 
1s no indication that this provision has ever been invoked by creditors. 
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ORDERS FOR SUPPORT OR FOR THE OOILECTION OF STATE TAXES 

Introduction 

Subdivision (b) of Section 303 of the federal Consumer Credit Protec-

tion Act specifically exempts (1) "any order of any court for the support 

of any person" and (2) "any debt due for anY State or Federal tax" from the 

restrictions imposed on the amounts permitted to be withheld from earnings 

zr 
in the collection of all other types of debts. The Commission recommends 

that the special nature of these two types of debts continue to be recog-

nized.. 

Orders for SUpport . 

Enforcement of orders for support is accomplished 10 a variety of ways 

under existing law. Perhaps most commonly compliance is achieved under the 

threat of the court's exercise of its contempt power; however, execution may 

28 
be levied for unpaid, accrued amounts. In addition, Civil Code Section 

4701 authorizes a court to enforce an order for child support by requiring 

a parent to assign future wages and then directing an order to the employer 

carrying out such assignment. Such order remains in effect until revoked 

by the court. Regardless of which route is followed, it would seem to be the 

rule that orders for support are not subject to any fixed limitations29 and 

obligations for support are often accorded some measure of priority over other 

27. See 15 u.s.C. § 1673(b)(l), (3). 

28. See,!,±, Sinkins v. Sinkins, 52 Cal. App.2d 231, 126 P.2d 125 (1942). 

29. See Rankins v. Rankins, supra note 28 (exemption for 501> of person I B 

earnings not avsil.able against execution issued upon a JudgJ:nent for 
support ). 
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30 
types of debts. The Commission recOJlII!lends that such treatment be con-

tinued. Specifically, it is recommended that the court be authorized to 

issue an order to enforce a prior order or judgment for the support of any 

person, including a former spouse of the debtor. Such order should con-

tinue in effect until terminated by the courtj it should be unrestricted 

in amount (although the debtor should be permitted to have the order re-

duced by the amount he proves is essential for the support of himself or 

his present family)j the order should be given priority over all other 

earnings withholding orders. 

Tax Orders 

Under existing law, there are a number of procedures for the collec

tion of unpaid, delinquent state taxes: 

(1) The tax 1iabWty can be ~dueed to .1'1dppt; alId, subject to the 

various exemptions on execution, the judgment can be collected in the same 

way any other judgment is collected. 

31 (2) A warrant can be issued by the taxing authority that has the 

same effect as a writ of execution. Collection under such a warrant also 

is subject to the same exemptions as a levy of execution. 32 

30. See, e.g., Code Civ. Proc. § 690.6 (earnings necessary for support of 
family exempt from execution). 

31. Previsions that authorize issuance of such warrants are: Unemployment 
Insurance Code Section 1785 (unemployment compensation contributions); 
Revenue and Taxation COde Sections 6776 (sales and use taxes), 7881 
(vehicle fuel license tax), 9001 (use fuel tax), 101ll (motor transpor
tation tax), 16071 (gift tax), 18906 (persOllal income tax), 26191 (bank 
and corporation taxes), 30341 (cigarette tax), 32365 (alcoholic beverage 
tax). See also Revenue and Taxation Code Section 14321 (inheritance 
tax). 

32. See COde Civ. Proe. § 690.51. 
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(3) A notice to withhold33 may be given by mail to any person who has 

in his possession or control any credit or other personal property or tbiDg 

of value belonging to the person liable for the tax and such person may not 

dispose of the same without consent of the taxing authority unless tax is 

paid in full. This is an attachment type of procedure. Within a few days 

after receipt of the notice, the person notified makes a report to the tax-

ing authority of the credits, personal property, or other assets. '!be 

personal income tax law and bank and corporation tax law contain a signi-

ficant additional feature--they require that the person holding the credit 

or other personal property or thing of value of the taxpayer pay over the 

asset up to the amount of the delinquent taxes to the Franchise Tax Board. 

In contrast with the warrant procedure, there are no exemptions applicable 

to moneys required to be wi tbheld and paid over to the Franchise Tax Board 

pursuant to these two provisions. Obviously, the taxing authority is most 

likely to seek to collect taxes under this third alternative whenever this 

course is avsilable to it. In fact, the Commission has been advised that, 

in some cases, an employee's entire paycheck has been withheld and paid 

over to the Franchise Tax Board for delinquent personal income taxes, leav-

ing the .employee with nothing to cover the basic needs of his family. 

33. Provisions that authorize the giving of a notice to withhold are: 
Unemployment Insurance Code Section 1755 (unemployment compensation 
contributions); Revenue and Taxation Code Sections 6702 (sales and 
use taxes), 7852 (vehicle fuel license tax), 8952 (use fuel tax), 
10051 (motor transportation tax), 11451 (private car tax), 16101 
(gift tax), 18807 (personal income tax), 26132 (bank and corporation 
taxes), 30311 (cigarette tax), 32381 (alcoholic beverage tax). 

-15-



c 

c 

c 

It is imperative that these procedures be integrated in some manner 

wi ththe procedures provided generally for levy upon an employee t S earnings. 

The Commission recommends that the taxing authorities which are authorized 

to issue warrants or notices to withhold be authorized to issue directly 

without application to the court withholding orders for the collection 

of state tax liabilities. Such orders should be subject only to the basic 

25 percent restriction imposed on earnings withholding orders generally; 

they should not be subject to the "essential for support" restrictions. 

Moreover, they should have priority over all other earnings withholding 

orders except orders for support. In cases where the taxpayer bas bad a 

prior opportunity to secure either administrative or judicial review of his 

tax liability, the state should be authorized to apply to the court for an 

order requiring the debtor's employer to pay all earnings other than that 

amount which the taxpayer proves is essential for the support of himself 

or hi s family. 
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STATE EXEMPl'ION FROM FEDERAL LAW; STATE ADMINISTRATOO 

The ~ederal Consumer Credit Protection Act invites each state to enact 

its own restrictions on the garnishment o~ earnings and to undertake its 

own en~orcement o~ these provisions. 34 The advantages o~ exemption seem 

apparent. Nothing is gained Qy having two separate garnishment restriction 

laws, one state and one ~ederal. An exemption ~rom the ~ederal restrictions 

would permit Cali~ornia debtors, creditors, and employers to re~er to only 

one body o~ law to determine the extent to which earnings are subject to gar-

nishment. To gain exemption, a state must enact a law with provisions at 

least as protective to the individual as the ~ederal law. 35 The Commission 

34. 

35· 

Section 305 o~ the Act (15 U.S.C. § 1675) provides: 

305. The Secretary o~ Labor may by regulation exempt fiom the 
provisions o~ Section 303{a) garnishments issued under the laws of 
any State i~ he determines that the laws of that State provide re
strictions on garnishment which are substantially similar to those 
provided in Section 303{a). 

29 C.F.R. § 870.51 (1970) provides: 

870.51. (a) It is the policy o~ the Secretary of Labor to per
mit exemption ~rom section 303(a) of the CCPA garnishments issued 
under the laws of a State i~ those laws considered together cover 
every case of garnishment covered by the Act, and i~ those laws pro
vide the same or greater protection to individuals. Di~erences in 
text between the restrictions of State laws and those in section 
303{a) of the Act are not material so long as the State laws provide 
the same or greater restrictions on the garnishment of individuals' 
earnings. 

(b) In determining whether State-regulated garnishments should 
be exempted fiom section 303{a) of the CCPA, or whether such an ex
emption should be terminated, the laws of the State shall be examined 
with particular regard to the classes of persons and of transactions 
to which they may apply; the formulas provided for determining the 
maximum part of an individual's earnings which may be subject to 
garnishment; restrictions on the application of the formulas; and 
with regard to procedural burdens placed on the individual whose 
earnings are subject to garnishment. 

(c) Particular attention is directed to the fact that subsec
tion (a) of section 303, when conSidered with subsection (c) of that 
section, is read as not requiring the raising o~ the subsection (a) 
restrictions as a~firmative defenses in garnishment proceedings. 
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recommends that an exemption from federal control in this area be sought and 

believes that the proposals it suggests here would permit an exemption to be 
/ 

obtained. In connection with this recommendation, to obtain the exemption, • 
a representative authorized to act on behalf of the state as a liaisoo with 

the federal administrator must be designated. It seems desirable that the 

designated official also be granted the responsibilities of administrative 

enforcement suggested earlier as well as duties of rule making and similar 

administrative tasks. The Commission recommends that the Department of 

Industrial Relations be selected as the state administrator to administer 

and enforce these procedures. 

c 

c 
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RELATED PROBLEMS 

Bank Accounts 

Sniadach, McCallop, and Title III of the Consumer Credit Protection Act 

all left unresolved the problem of the proper treatment of bank accounts. 36 

However, in view of the almost universal use of personal checking accounts 

as at least the tempcrary depository of earnings and the increasingly common 

practice of employers to deposit earnings of an employee directly into the 

employee's account, the failure of existing statutes to provide any protec-

tion from garnishment of such accounts results in the anomalous situation 

that unpaid earnings are protected but paid earnings deposited in a bank 

account are not. Yet, the impact upon the wage earner and his family of 

an interruption of his flow of earnings--whether before or after they are 

received--is identical. The decisions of the United States and California 

Supreme Courts both emphasize that wages are a special type of property, 

that the attachment of wages "may impose tremendous hardship on wage earners 

with families to support," and that the taking of wages under a prejudgment 

levy of attachment can give a creditor "enormous leverage . .,37 Obviously, 

36. Both Sniadach and MCCallgp were cases involving prejudgment garnisment 
of earnings. The extent to which the Sniadach rationale will be extended 
to assets other than wages is problematical. Compare Gray v. Whitmore, 
14 Cal. App.3d 784, 92 Cal. Rptr. 505 (1971), and Klim v. Jones, 315 
F. Supp. 109 (N.D. Cal. 1970), with Western Ed70f Adjusters, Inc. v. 
Covina Publishing Co., 9 Cal. App.3d 659, 88 Cal. Rptr. 293 (1970). 

In the opinion of the federal administrator, the restrictions on 
garnishment provided in Title III do not apply to earnings deposited in 
the debtor's bank account. See Letter From Robert D. Moran, Administra
tor of the Wage and Hour Division of the Department of labor, to Mr. 
Richard Allan Weiss, February 26, 1971 (copy on file at the office of 
the California law Revision Commission, School of law, Stanford, California). 

37. See McCallop v. Carberry, 1 Cal.3d 903, 906, 464 P.2d 122, , 83 Cal. 
Rptr. 666, (1970), quoting extensively from Sniadach v.Family Finance 
Corp., 395 U.S. 337, (1969)("The result is that prejudgment garnish-
ment .•• may as a practical matter drive a wage earning family to the 
wall.") • 
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the very same hardship can occur and leverage be obtained when wages are 

deposited by or for him in a checking account and are attached. To limit 

protection from attachment merely to unpaid wages could simply serve to 

shift the focus from levies on employers to levies on bank accounts--a 

change which would only minimally benefit the average wage earner and bis 

family and would not achieve the results contemplated by the courts. 

Similarly, while there may be no compulsion under the federal statute to 

protect from execution earnings deposited in a bank account, this in no way 

alleviates the obvious need to grant some such protection if any realistic 

measure of relief is to be provided for a debtor's earnings. 

While the foregoing strongly suggests that earnings should be pro

tected in whatever fonn they may take, there are problems inherent in the 

exemption of bank accounts that do not arise upon levy against an employer 

or even against the wage earner himself. Any attempt to exempt all or a 

specified percentage of earnings deposited in an account would necessarily 

involve such difficult issues as the tracing and identifying of funds 

deposited at different times, the allocation of withdrawals to respective 

deposits, and the claims of third persons to joint accounts. These issues 

can be minimized by the approach suggested in Section 690.7 of the Code of 

Civil Procedure and Section 15406 of the Financial Code, which provide 

fixed exemptions for savings accounts in savings and loan associations 

($1,000) and credit unions ($1,500). Extension of similar protection to 

bank accounts would give the wage earner reasonable assurance that garnish

ment would not leave him destitute and at the same time provide a relatively 

simple procedure for a levy upon an account or accounts larger than the 

basic exemption. Although the exemption would not be limited to the pro

tection of earnings as such, its effect should satisfy constitutional 

requirements where earnings are involved. 
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The Commission accordingly recommends that Sections 690.7 and 15406 

referred to above be. repealed and that a 1,5~dollar aggre~te exemption 

from attachment and a 50D-dollar aggregate exemption from execution be 

provided for deposits or accounts of a debtor in any financial institution. 

These basic exemptions should prove adequate in the majority of cases. HOw

ever, additional protection seems justified and a debtor should be permdtted 

to claim a greater exemption where he can show that the amount claimed is 

essential for the support of himself or his family. Finally, where there 

has been a prejudgment attachment of the bank account of a business, the 

debtor should be permd tted to claim exemption for such greater amount that 

he can show is required for the payment of compensation earned by his 

employee prior to the date of the levy. The latter exemption is designed 

to extend to employees of debtors the benefit of the genersl policy to pro

tect wage earners from the inteITUption of their day-to-day flow of earnings. 

It should be emphasized, however, that both these further exemptions would 

apply only where the debtor can prove that the basic exemption is inadequate 

to provide for the contingencies referred to. 

Paid Earnings 

As noted above, in 1970, Code of Civil Procedure Section 690.6 was 

amended in an attempt to conform that section to the recently announced 

judicial constitutional rulings and the new federal statutory restrictions. 

However, the section as amended was restricted to earnings "due and owing." 

This amendment constituted a change from the former California law which 
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protected earnings "received" by the debtor.
38 

Moreover, to exempt earn-

ings payable ("due and owing") by an employer but to pennit these same 

earnings to be subject to levy as soon as they pass into the hands of the 

employee-debtor seems inconsistent with, if not contrary to, the rationale 

of Sniadach and McCallop and the purpose of the federal legislation. To 

avoid this inconsistency and to restore this aspect of prior law, the C~ 

mission recommends that earnings in the possession of the debtor be afforded 

statutory protection comparable to that given wages earned but unpaid. The 

exemption may be granted automat.ically where the earnings are readily iden-

tif1able as such. Where this is not the case, the debtor should be required 

to claim and show that he is enti Ued to an exemption. 

Retirement Funds 

The federal restrictions on garnishment imposed by Title III also apply 

39 to "periodic payments pursuant to a pension or retirement program." Cali-

fornia law regarding such payments is less clear. As for payments held or 

38. Between 1937 and 1970, California granted a wage exemption to earnings 
"received." Cal. Stats. 1937, Ch. 578, § 1, p. 1623. Prior to 1937, 
the exemption was accorded to earnings without reference to their status 
as "owing" or paid over. The word "received" was construed early as in
cluding accrued but unpaid wages. See Medical Finance Ass'n v. BImbo, 
33 Cal. App.2d Supp. 756, 757, 86 P.2d 159, (Sup. Ct. L.A., App. 
Dep't 1938){"We are not to be understood as ssying that the exemption 
would not also attach to the proceeds of his earnings in the judgznent 
debtor's hands, so long as they could be identified as such. That ques
tion is not before us and we express no opinion on it."). In subsequent 
cases, the California courts have at least sub silentio applied the 
wage exemption to a paycheck in the hands of the employee or deposited 
by him in a bank account. See Medical Finance Ass'n v. Short, 36 Cal. 
App.2d Supp. 745, 92 P.2d 961 (Sup. Ct. L.A., App. Dep't 1939){W.P.A. 
worker's paycheck); Le Font v. Rankin, 167 Cal. App.2d 433, 334 P.2d 
608 (1959)(bank account); Carter v. Carter, 55 Cal. App.2d 13, 130 P.2d 
186 (1942){bank account). 

39. 15 U.S.C. § 1672(a}, quoted in note 18 supra. 
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in the process of distribution from public pension and retirement plans, 

subdivision (b) of Section 690.18 of the Code of Civil Procedure provides 

a complete and autOil1'ltic exemption. As for similar payments held or in 

the process of distribution from certain private plans, subdivision (c) of 

that section seems to provide an exemption only from garnishment "in any 

bankruptcy proceeding." Moreover, the exemption must be claimed, and 

subdivision (c) purports to deny an exemption to moneys held under a Keogh 

Act plan. This denial conflicts, however, with the exemption provided 

such plans under Sections 28002 and 28005 of the Corporations Code. 

The Commission recommends that Section 690.18 be revised to delete the 

reference to Keogh Act plans contained therein, thus resolving the conflict 

with the exemption provided in the Corporations Code. The Commission further 

recommends that a proVision be added exempting periodic payments payable by 

a pension or retirement plan that are not otherwise exempt to the same 

extent that wages are exempt. Such provision would satisfy the federal 

restrictions imposed by Title III. 

Finally, a provision should be added which makes clear that the exemp

tions provided in Section 690.18 are not exclusive and in no way limit 

similar, or overlapping, exemptions provided in other codes. 

Wage Assignments 

Section 300 of the Labor Code presently grants a valid prior VOluntary 

wage assignment preference over subsequent assignments and levies of execu

tion. Continuation of such a preference would permit a Judgment debtor to 

give preference to one creditor and to defeat the claims of other creditors 

who seek to collect on their judgments under the earnings withholding pro

cedure. To integrate wage assignments with the operation of the latter 
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procedure, the Commission recommends that a prior wge assignment be granted 

priority only until the end of the pay period during which an earnings with

holding order is served. The operation of the earnings withholding order 

should be suspended during this period, thus pennitting the debtor an 

opportunity to put his affairs in order. Such action may include revocation 

of the prior assigmnent. In this regard, wge assignments should be made 

revocable at will as to unearned wges. ThUB, where an assignment becomes 

too onerous--for example, after service of an earnings withholding order--, 

such an assignment may be revoked. 
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PROPOSED LEGISLATION 

The Commission's recommendations would be effectuated by enactment 

of the following measure: 

An act to amend Section 4701 of the Civil Code, to amend Sections 

688, 690.6, 690.18, 690.50, and 710 of, to add Sections 

690.5-1/2, 690.7, and 690.7-1/2 to, to add Chapter 2.5 

(commencing with Section 723.10) to Title 9 of Part 2 of, 

and to repeal Section 690.7 of, the Code of Civil Procedure, 

to repeal Section 15406 of the Financial Code, to amend Sec

tion 300 of the Labor Code, aDd to amend Section 1342 of the 

Unemployment Insurance Code, relating to attacbment, garnish

ment, aDd exemptions from execution. 

The people of the State of california do enact as follOws: 
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CIVIL CODE 

§ 4701 (amended). Continuing withholding order for support 

Sec. 1. Section 4701 of the Civil Code is amended to read: 

meB~7-~ess-etae~se-e~e~a-~-~ae-e~~~ In any proceeding where 

the court has ordered a parent to pay any amount for the support, main-

tenance, or education of a minor child, the court may issue an earnings 

withholding order under Section 723 .. ~ of the Code of Civil Procedure 

for the amount so ordered. The withholding order my. require the 

parent' 6 employer to pay the withheld earnings to the county clerk, 

probation officer, or other officer of the court, to a county officer, 

to the person having custody of the child, or to such other person as 

is specified in the order to receive such payment. 
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Civil Code § 470~ 

COIlIlIent. Section 4701 is amended to reflect the enactment of the 

comprehensive procedure for earnings withholding set forth in the 

Employees' J!)3.rnings Protection law. See Code of Civil Procedure Section 

723.10 et seq. 

While the wage assignment procedure formerly used under Section 4701 

is not continued, the substantive effect of the prior law is continued. 

Thus, the order for support continues to have priority over other with

holding orders aDd assignments and is binding until modified or terminated 

by the court. See Code of Civil Procedure Section 723.30; Utbor Code 

Section 300. As under prior law, the court may issue earnings withhold

ing orders to withhold from the earnings of either or both parents. 

Authorization for the employer to deduct a one-dollar fee also is continued 

under Section 723.24. Under prior law, withheld earnings were required to 

be paid to a court officer or county officer specified by the court; this 

authority is continued in the amended section and expanded to permit tbe 

court to order the employer to pay the withheld earnings directly to the 

person having custody of the child or to such other person as the court 

specifies in tbe order. 

-3-



c 

c 

CODE OF CIVIL PROCEDURE 

§ 688 (technical amendment) 

Sec. 2. Section 688 of the Code of Civil Procedure is amended to 

read: 

688. Except as provided in Chapter 2.5 (commencing with Section 

723.10): 

1!l All goods, chattels, moneys or other property, both real and 

personal, or any interest therein, of the judgment debtor, not exempt 

by law, eKeept-aB-ppe¥iaea-fep-~R-SeetieR-~Te, and all property and 

rights of property seized and held under attachment in the action, are 

liable to execution. 

1£l Shares and interests in any corporation or company, and debts 

and credits, and all other property, both real and personal, or· any 

interest in either real or personal property, and all other property 

not capable of manual delivery, may be levied upon or released from 

levy in like manner as like property may be attached or released from 

attachment, except that a copy of the complaint in the action from which 

the writ issued need not accompany the writ; provided, that no cause of 

action nor judgment as such, nor license issued by this state to engage 

in any business, profession, or activity shall be subject to levy or 

sale on execution. Sela-aYBt-mYBt-Be-pe~YPRea-By-tRe-effiBep-ae-ee 

myeR-MeBey-eelleetea-at-~ts-eQPpeEt-¥alQe,-witReQt-eHpesiEg-tRe-eam9 

;!;e-saleT 

~ Until a levy, the property is not affected by the execution; 

but no levy shall bind any property for a longer period than one year 

from the date of the issuance of the execution, except a levy on the 

interests or claims of heirs, devisees, or legatees in or to assets of 
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Code Civ. Proc. § 688 

deceased persons remaining in the hands of executors or administrators, 

thereof prior to distribution and payment. However, an alias execution 

may be issued en sRid judgment Rnd levied on any property not exempt 

fran execution. 

Comment. Section 688 is amended to make clear that, although earnings 

of an employee-debtor are "not exempt by law" fran all collection procedures, 

they are exempt from levy of execution Rnd are subject to levy only under 

the Employees' Earnings Protection Law. See subdivision (d) of Section 

690.5-1/2. See generally Chapter 2.5 (commencing with Section 723.10). The 

phrase "except as provided for in Section 690.6" is deleted as unnecessary. 

The sentence relating to gold dust is deleted as obsolete. 
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§ 690.5-1/2 (added). Earnings for personal services of employees 

Sec. 3. Section 6'}O.5-1/2 is added to the Code of Civil Pro-

cedure, to read: 

690.5-1/2. (a) As used in this section, "earr:.1ngs" means 

compensation paid or payable by an employer to an employee for 

services performed by such employee for such employer whether 

denominated a swages, salary, cOllJlllission, bonus, or otherwise. 

(b) All earnings of the debtor which are due or owing to him, 

or have been paid to him and are in his possession in a form iden-

tified by the levying officer as earnings, are exempt from levy of 

attachment without filing a claim for exemption as provided in 

Section 690.50. 

(c) All earnings of the debtor which ba.ve been paid to him 

and are retained in the form in which paid or as cash but which 

are not identified by the levying officer as earnings are exempt 

from levy of attachment. 

(d) All earnings of the debtor which are due or owing to him 

are exempt from levy except in the manner and to the extent pro-

vided in Chapter 2.5 (commencing with Section 723.10). 

(e) Earnings of the debtor which have been paid to him and 

are in his possession in a form identified by the levying officer 

as earnings are exempt from levy of execution in the amount that 

is exempted by Section 723.50 without filing a claim for exemption 

as provided in Section 690.50. 

(f) Earnings of the debtor which have been paid to him and 

are retained in the form in which paid or as cash but which are not 
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Code Civ. Proc.§ 690.5-1/2 

identified by the levYing officer as earnings are exempt from levy 

of execution in the amount that is exempted by Section 723.50. 

(g) Such additional portion of the earnings described in sub

divisions (e) and (f) which a debtor proves is essential for the 

support of himself or his family 1s exempt from levy of execution. 

Comment. Section 690.5-1/2 is added to make clear the relationship 

between new Chapter 2.5 (commencing with Section 723.10) and the existing 

attachment and execution procedures and to satisfy the restrictions upon 

the attachment of and execution upon earnings imposed by recent judicial 

decisions and federal legislation. See,~, Sniadach v. Family Finance 

Corp., 395 U.S. 337 (1969); McCallop v. Carberry, 1 Ca1.3d 903, 464 P.2d 

122, 83 Cal. Rptr. 666 (l970); Consumer Credit Protection Act of 1968 

(§§ 3Ol-307), 15 U.S.C. §§ 1671-1677. See also Recommendation Relating 

to Attachment, Garnishment, Exemptions From Execution: !uployees' Earn

ings Protection Law (l97l). 

Section 690.5-1/2 states the exemptions from prejudgment levy of 

attachment for.!!l: earnings of an employee, both paid and payable. This 

section is also the source of exemption from post judgment levy of execu-

tion for ~ earnings of an employee. The exemptions for un;paid earnings, 

~, earnings "due and owing," are provided in Chapter 2.5 (commencing 

with Section 723.10). 

Subdivision (a) is based on the definition of "earnings" stated in 

Section 723.1~and Section 690.5-1/2 is applicable therefore only to per

sons ("employees") protected under the Dnployees' Earnings Protection Law. 

Compare Section 690.6. See also Comment to Section 723.11. However, the 

definition of earnings used here includes earnings both "paid and payable"; 
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Code Civ. Proc. § 990.5-1/2 

Section 723.11 refers only to earnings payable by an employer.· Earnings which 

are !lpayable" are essentially those 1-,hich are referred to as "due and owing" 

under this section. "Psid" earnings are covered here by reference to earn-

ings which have been paid to the debtor--whether or not they are still in a 

form identifiable as" earnings." It should be noted that certain analogous 

types of periodic payments--for example, retirement payments, welfare assist-

anee, and unemployment benefits--are not covered here but by other provisions 

of the 690 series. See, e.g., Sections 690.175 (unemployment compensation), 

690.18 (payments pursuant to a pension or retirement program), 690.19 (public 

assistance) • 

Former subdivision (a) of Section 690.6 provided an automatic, total 

exemption from prejudgment levy of attachment of all earnings "due and owing" 

to any debtor; this aspect of the fonner law is carried forward without 

change in subdivision (b) of Section 690.6 and subdivision (b) of this sec-

tion. Compare Cal. Stats. 1'770, Ch. 1523, § 19. 

Subdivision (b) also includes as exempt from attachment all earnings 

of the debtor which "are in his possession in a form identifiable by the 

levying officer as earnings." It would be inconsistent with the rationale 

of Sniadach and McCallop to exempt earnings payable by an employer but to 

make these same earnings subject to attachment as soon as they pass into the 

hands of the employee-debtor. (The term "debtor" is used here to include a 

defendant or cross-defendant subject to attachment. See Section 690(c).) 

Accordingly, to avoid such an anomaly, subdivision (b) provides the same 

exemption for all earnings whether "due and owing" or paid but still in a 

form identified as earnings. Included in the latter category would, for 

example, be an uncashed paycheck. The identification is done by the levying 
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officer--sheriff, constable, or marshal. He is protected from any liability 

for a mistaken identification by the immunity for discretionary acts afford

ed by Government Code Section 820.2. Where an officer does mistakenly 

attach earnings, the debtor my still claim an exemption under subdivision 

(c). Under subdivision (b), however, the exemption is automatic; no claim 

pursuant to Section 690.50 is required. 

Subdivision (c) covers the logical hiatus left by subdivision (b)--

earnings paid but not in a form identifiable as earnings or, at least, not 

in fact so identified by the levying officer. Subdivision (c) is intended 

to cover the relatively rare case where the officer cannot or does not proper-

ly identify earnings as earnings. This can happen, for example, "Where cash 

in the posseSSion of the debtor is attached. Circumstances may clearly indi-

cate that the money is "earnings"--for example, cash in a pay envelope 

attached shortly after the debtor leaves his place of employment upon a pay

day. Nevertheless, in other circumstances, subdivision (c) affords the 

debtor an opportunity at least to claim an exemption pursuant to Section 

690.50 by showing that "earnings" have been attached. Subdivision (c) does 

not, however, protect earoings after they have been converted into another 

form. Protection of assets in these other forms must be sought under other 

exemption provisions. See,~, Civil Code Section 1240 (homestead); Code 

of Civil Procedure Sections 690.1 (household furnishings and appliances), 

690.2 (motor vehicles), 690.7 (money deposited in bank, credit union, or 

savings and loan association). 

Subdivision (d) makes clear that the levy of execution may no longer 

be used to garnish the wages of an employee while they are still in the 
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hands of his emplqyer. A judgment creditor now may only reach this asset 

of a debtor pursuant to Chapter 2.5 (commencing with Section 723.10). HOw-

ever, Chapter 2.5 deals primarily with unpaid earnings, ~, earnings 

which are "due and owing." For a very lim! ted exception to this rule with 

regard to tips, see Section 723.106 and Comment thereto. Earnings, once 

paid, are subject to levy of execution. Subdivisions (e) and (f), there-

fore, provide exemptions for paid earnings comparable to the exemptions 

provided for unpaid earnings by Sections 723.50 and 723.51. It should be 

emphasized, however, that, as noted above, these subdivisions do not pro-

tect earnings after they have been converted into another form. Compare 

Section 690.7-112 (money deposited in bank, credit union, or savings and 

loan association). 

Subdivision (g) provides an exemption for amounts essential for support 

comparable to that provided by subdivision (d) of Section 690.6 and Section 

723.51. See Comments to Sections 690.6 and 723.51. 
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§ 690.6 (amended). Earnings for personal services of persons other than 
eillployees 

Sec. 4. section 690.6 of the Code of Civil Procedure is amended 

to read: 

othe,: than compensation payable by an employer to an employee for 

services performed by such employee for such employer. 

ta~ iEl All the earnings of the debtor due or owing for· his 

personal services shall be exempt from levy of attachment without 

filing a claim for exemption as provided in Section 690.50. 

te1 i=l one-half,or such greater portion as is allowed by statute 

of the United states, of the earnings of the debtor due or owing for 

his personal services rendered at any time within 30 days next pre-

ceding the levy of execution shall be exempt from execution without 

filing a claim for exemption as provided in Section 690.50. 

~e~ (d) Such additional portion of his earnings which a debtor 

proves is essential for the support of himself or his family shall be 

exempt from levy of execution. AU-ef-s1islI.-e8niiags,-U-sesessa.,--f8l' 

tBe-1ise-9f-~ae-ae~9Fls-fam;i~-Fes;iQ;iBg-;iB-tl!.;i6-state-aBi-s1i~Ftei-;iB 

tQ~ ~ The court shall determine the priority and division of 

payment among all of the creditors of a debtor who have levied an execu-

tion upon nonexempt earnings upon such basis as is just and equitable. 
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Code eiv. Proc. § 690.6 

{e~ i!2. Any creditor, upon motion, shall be entitled to a hear

ing in the court in "Which the action is pending or from which the writ 

issued for the purpose of determining the priority and division of pay-

ment among all the creditors of the debtor who have levied an execution 

upon nonexempt earnings pursuant to this section. 

Comment. Section 690.6 is amended to limit its application to those 

persons and earnings not protected under the Employees' Earnings Protection 

Law--Chapter 2.5 (commencing with Section 723.10)(applicable only to 

"employees"). See,~, Sections 723.11, 723.106. Section 690.6 accord

ingly applies to persons who can be categorized generally as independent 

contractors. As to these persons, Section 690.6 continues prior law with 

one exception. Subdivision (d) has been revised in conformity with Section 

723.51 to provide an exemption for those earnings which the debtor proves 

are essential for support. The standard provided is stricter than the 

standard under former law; however, the former exceptions to the exemption 

have been eliminated. See Comment to Section 723.51. See also Recommends-

tion Relating to Attachment, Garnishment, Exemptions From Execution: 

Employees' Earnings Protection La,T (1971). 
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c 
§ 690.7 (repealed) 

Sec. 5. Section 690.7 of the COde of Civil Procedure is 

repealed. 

'9Q~1~--ta~--~e-tke-maK~aggpega~-¥8i~e-ei-eBe-t~saaa 

aellars-~,QQQ11-a~-eeme!BBt!eB-et-tfte-te~iew!Bgt--8av!BgS-ae~its 

!B-Seet!9B-,Qel-aaa-,Qe1-et-tfte-F!aaRe!al-ee8e,-Fes~et!vely~ 

tB1--~eB-eKempt!eB-set-te~B-!R-~ea!v!s!9R-ta1-Sftaii-ee-a-maK!-

COmment. Section 690.7 is superseded by new Sections 690.7 and 690.7-1/2. 
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§ f$O.7 (added). Deposit account; exemption from attachment 

Sec. 6. Section f$O.7 is added to the Code of Civil Procedure, 

to read: 

6<')0.7. (a) As used in this section, "debtor" includes an indi

vidual, corporation, partnership, and unincorporated association. For 

the purposes of this section, a husband and wife shall be treated as 

one individual. 

(b) As used in this section, "deposit account" means: 

(1) A deposit or account in any "bank" described in Section 102 

of the Financial Code. 

(2) A savings deposit in, share or other account in, or share of 

stock of any state or federal savings and loan association. As used 

in this paragraph, "savings deposit" includes "investment certificate" 

and "withdrawable share" as defined in Sections 5061 and 5067 of the 

Financial Code. 

(3) A share or certificate for funds received of the member of a 

credit union and all the accumulation on such share or certificate. 

(c) A deposit account owned by a debtor is exempt from attachment 

to the extent that the sum of the amount in such account and the amounts 

in all other deposit accounts owned by the debtor on the date of levy 

does not exceed $1,500. 

(d) A deposit account owned by a debtor is exempt from attachment 

in the amount essential for the support of the debtor or his family or 

essential for the maintenance and continuance of his business. 

(e) Any debtor claiming an exemption under this section must 

list in his claim for exemption under Section 690.50 all deposit ac

co.mts standing in his name whether alone or with others and all 

amounts held in such accounts on the date of the levy. 
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Code Civ. Proc. § 690.7 

(f) For the purposes of this section, it shall be presumed that 

all amounts in all deposit accounts standing in the name of the debtor 

either alone or with others are owned by the debtor. The presumption 

established by this subdivision is a presumption affecting the burden 

of proof. 

(g) Nothing in this section affects the rights of a banker under 

Section 3054 of the Civil C~de. 

Comment. Section 690.7 provides exemptions from attachment of various 

types of savings and commercial accounts. For similar, but more limited, 

exemptions of such accounts from execution, see Section 690.7-1/2. 

c Accounts protected. The accounts protected under Sections 690.7 and 

690.7-1/2 include savings and loan association accounts, credit union ac-

counts, and bank accounts--whether savings or checking accounts. See sub-

diVision (b)(defining "deposit account"). Under prior law, the amount 

exempt depended on the type and holder of the account: Checking accounts 

and bank accounts generally were not protected; $1,000 in a savings and 

loan association account and $1,500 in a credit union account was exempt. 

See former Section 690.7 and former Financial Code Section 15406. These 

exemptions were cumulative so that a single debtor could exempt a total of 

$2,500 by proper allocation of his money. Sections 690.7 and 690.7-1/2, 

on the other hand, provide a single aggregate exemption applicable to all 

types of accounts, including bank savings and checking accounts. 

The failure of prior law to provide any exemption for personal checking 

accounts--the usual depository for current earnings--violated the spirit if 

not the letter of both recent federal legislation and judicial decisions. 
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Code Civ. Proc. § 690.7 

See 15 U.S.C. §§ 1671-1677; Sniadach v. Family Finance Corp., 395 u.s. 337 

(1969); McCallop v. Carberry, 1 Cal.2d 903, 464 P.2d 122, 83 Cal. Rptr. 666 

(1970). See also Recommendation Relating to Attachment, Garnishment, Exemp

tions From Execution: Employees' Earnings Protection Law __ (1971), reprinted 

in 10 Cal. L. Revision Comm' n Reports __ (1971). It should be noted, how

ever, that the exemptions provided by Sections 690.7 and 690.7-1/2 are ex-

clusive. They are in no way dependent upon a showing by the debtor that the 

amount claimed as exempt represents his earnings. Nor may the debtor claim a 

greater amount as exempt by showing that amounts deposited were derived from 

his earnings. 

Persons protected. A business as well as an individual may take advantage 

of the exemptions from attachment provided by Section 690.7. See section 

690.7(a). A business is not provided an analogous exemption from execution 

under Section 690.7-1/2. See Section 690.7-1/2(a). 

A husband and wife are treated as one person for the purposes of Sec-

tions 690.7 and 690.7-1/2. See subdivision (a). Accordingly, they are en-

titled to only one exemption and accounts standing in the name of either or 

both of them must be listed in the claim of exemption even though only one 

of them is sued or is the judgment debtor. 

Although subdivision (a) gives "debtor" a special meaning for the pur-

poses of Sections 690.7 and 690.7-1/2, it is clear that there is no adjudi-

cated debt in the case of attachment. The general definition of "debtor" 

contained in Section 690(c)(debtor included defendant and judgment debtor) 

is fully applicable to both sections. 

Exemption must be claimed. The exemptions provided by Sections 690.7 

and 690.7-1/2 must be claimed pursuant to Section 690.50. See Section 690(a). 
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This requirement makes it possible to limit the amount to be exempted by 

taking into consideration all other accounts owned by the debtor. Never-

theless, in the ordinary case, it is anticlpsted that the release of funds 

pursuant to the exemption provided by Section 690.7 or 690.7-1/2 will be 

expeditiously accomplished. Where only the basic exemption is claimed, it 

will be easy to compute the exempt amount and there should be little occasion 

for the filing of counteraffidavits by a creditor; the attaching officer will 

be able to make the necessary distributions on the basis of the debtor's 

affidavit alone. 

Basic exemption. As much as $1,500 in the debtor's account is exempted 

c 
from attachment by Section 690.7(c). A similar $500 exemption from execution 

is provided by Section 690.7-1/2(c). This basic exemption is an aggregate one, 

however. Hence, a debtor may claim as exempt from attachment only that por-

tion of an account levied upon which, when added to all other amounts held 

by the debtor in other accounts on the date of the levy, equals $1,500. The 

exemption must be claimed and the burden of proof is on the debtor to show 

that he is in fact entitled to exempt the amount claimed. See subdivision 

(f). See also Section 690.50. 

In claiming the exemption, the debtor must list in his claim for exemp-

tion the amount he holds in all other accounts on the date of the levy even 

though the other accounts are not levied on. S~Q subdivision (e). In cam-

puting the amount of the debtor's exemption, any account standing in the debtor's 

name, including all joint accounts, are presumed to be the debtor's. This 

also Evidence Code Sections 605, 606. Same or all of such accounts may in 
c presumption is one affecting the burden of proof. Sse subdivision (f). See 

fact not be subject to attachment or execution 
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becallse of the ,mtu;ce of the account or the character of the f'unds in the 

account. See Tinsley v. Bauer, 125 Cal. App.2d 724, 271 P.2d U6 (1954); 

Spear v. Farwell, 5 Cal. App.2d 111, 42 P.2d 391 (1935). Sections 690.7 

and 690.7-1/2 do not affect this imIlluDitYi a nondebtor may make bie third

:rarty claim pursuant to Section 690. 

Additional exemption for support or continuation of business. The debtor 

is given two additional exemptions from attachment that permit him to protect 

an amollnt in excess of the basic $1,500 exemption if he is able to show such 

amount is essential for the sllpport of himself or his family (compare Section 

723.51) or essential for the maintenance and continuation of his business. 

See subdivision (d). The latter protection should be particularly helpful to 

the small business man in avoiding the tremendous impact of an attachment of 

the operating fllnds of his business. It should be noted, however, that it 

applies only against a levy of attachment and is limited to amounts essential 

for the needs of the business. 

Banker's lien. The exemptions provided by Sections 690.7 and 690.7-1/2 

are limitations on garnishment procedures only; they do not in any way af-

fect the exercise of rights pllrsuant to Civil Code Section 3054 (banker's 

lien). See subdiviSion (g). 
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§ 690.7-1/2 (added). Deposit account; exemption from execution 

Sec. 7. Section 690.7-1/2 is added to the Code of Civil Pro-

cedure, to read: 

690.7-1/2. (a) As used in this section, "debtor" means an 

individual and does not include a corporation, partnership, or 

unincorporated association. For the purposes of this section, a 

husband and wife shall be treated as one individual. 

(b) As used in this section, "deposit account" means: 

(1) A deposit or account in any "bank" described in Section 

102 of the Financial Code. 

(2) A savings deposit in, share or other account in, or share 

of stock of any state or federal savings and loan association. As 

used in this paragraph, "savings deposit" includes "investment cer-

tificate" and "withdra\1Sble share" as defined in Sections 5061 and 

5067 of the Financial Code. 

(3) A share or certificate for funds received of the member of 

a credit union and all the accumulation on such share or certificate. 

( c) A deposita ccount owned by a debtor is exempt from execu-

tion to the extent that the sum of the amount in such account and the 

amounts in all other deposit accounts owned by the debtor on the date 

of levy does not exceed $500. 

Cd) A deposit account owned by a debtor is exempt from execu-

tion in the amount essential for the support of the debtor or his 

family. 

(e) Any debtor claiming an exemption under this section must 

list in his claim for exemption under Section 690.50 all deposit 

-19-



c 

c 

Code Civ. Proc. § 690.7-1/2 

accounts standing in his name whether alone or with others and all 

amounts held in such accounts on the date of the levy. 

(f) For the purposes of this section, it shall be presumed 

that all amounts in all deposit accounts standing in the name of 

the debtor either alone or with others are owned by the debtor. 

The presumption established by this subdivision is a presumption 

affecting the burden of proof. 

(g) Nothing in this section affects the rights of a banker 

under Section 3054 of the Civil Code. 

Comment. Section 690.7-1/2 is added to provide protection from 

execution similar to that provided by Section 690.7 from attachment. See 

Section 690.7 and COIllIllent thereto. HoweveI', the exemptions provided by 

Section 690.7-1/2 are available only to individuals, and no exemption is 

provided for amounts necessary to maintain or continue the operation of 

a business. Compare subdivisions (a) and (d) of Section 690.7 with sub

divisions (a) and (d) of this section. 
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§ 690.18 (amended). Exemptions; public and private pension, 
retirement, disability or death. benefits; vacation credits 

Sec. 8. Section 690.18 of th.e Code of Civil Pro-

cedure is amended to read: 

q:j 690.18., 

Ga) All money receivc{j by any pc-r~on. ft residenl of the ~tat.e, as n l-.en .. 
sion, Or as an annuity ,or retirement or di."ability or rl~ath or other benefit. 
or as a return of contrihutions and interest theJ'C'on, from thc rnited States 
govemment~ or from the state, or any county, city. OJ" city [~nd county. or 
other political subdivision oi the state. 01' allY l,uhlic trust. Ol" ;lUblic cor
poration. or from the gO\'erning body of any of them. or f!'Om any pubHc 
board or boards, or from any retirement, di!-:abHit,Y. or olnnuity system es ... 
tabiished by any of them Jlursuant to statut., whether the ""me .hall be in 
the actual possession of such pensioner or beneficial'.", '" <1epo;it.d b)' him. 

(b) All money held, controlled, or in prott"" of distrihution by tho, $Utte. 
or a city, city and county, county, or other political subdivision of thp 
state, or any public trust or public corporation. or the J!o\'eTnin~ body of 
any of them, or by .aoy public board or boards, deriwd from th,' contribu· 
tions by the state or such cily, county, city and county. 01' other ,mlidcal 
subdh'ision, or such public lrust, public corporation, governing hody. or 
public board or boards, or by any officer or employee thereof, for retiro
ment or pension purposes or the payment of disability. death. or otber 
benefits, or the payment of benefils payable to, or lhe reimbursement of 
benefits Jl!Iid to, employ"". thereof under the pro,i.ions of the l:ncmploy
ment Insurance· Code,· and an rights and benefits a('crued or .<'Cl'uing to 
any person under any system established pursunnt to statute by lh,' state, 
city, city and county, county, or other political .uWh·i,;on of the .tate. or 
any public trust OJ:- public corporation for retirem.·nt. annujt.~. or )len"ion 
purposes or payment of disability or death benefits. and an vacnti"n credit.. 
accumulated by a state employee pursuant to the provisions of Section 18050 
of the Government Code. or any other public employ,,,, pur",ant to ,,,y law 
for the accumulati9n of vacation credits applicable to such employe". Such 
moneys, benefits, and credits shall be exempt without filing a claim of 
exemption .s provided in Section 690.50. 

Cc) AU money held. controlled, or in proce," of distribution by any pri· 
vate retirement plan. including, but not limited 1.0, union retil"l'mt'nt plan..'14, 
or any profit-sharing plan designed and uS"d for retirement purposes. or 
the payment of benefits a. an annuity, )lension.· retirement nllowanee. dis
a\>ility payment or <leath benefit from su{·h retirement or p""fit-.harin)! 
plans. and an contributions and interes.t thert'on returned to any Int'mbt.'r 
of any such retirement or profit·sharing plan, arc ex~mpt from cXf·("utioll. 
attachment, or garnishment in any bankruptcy llroct."eding. 'f~i.r .Jululi i 
sieR 8:hall He' .,,1) haft,. MaRef#) :held in flft) I atil Erftuml f Ptlj(htm I!U'''. 

·Heed ,tU a.Hi .4 the fe&e.aJ "Self Efflflu.: eEl huH 4 iattttll' 'flU Rj tit dnSH' 

Ld d lQia" (PII::. 87 ;O~I 7& ~'Rt: gPO);' HttP hi 'tAU '.H'RLS 1 l'tHnl"JI: if, 
a&y lfI:aRRer 9Y "SHeRa irsIII: ftR) tnuft ntill!RStht ,,:lbLdSB' ~e e:h'hHuhull 
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(d) All periodic payments payable by a pension or retirement 

plan that are not otherwise exempt by law are exempt from levy of 

execution in the amount that is exempted by Section 723.50 without 

filing a claim for exemwtion as provided in Section 690.50. 

(e) Nothing in this section limits the applicability of any 

exemption otherwise provided by statute. 

Comment. Subdivision (c) of Section 690.18 formerly excluded Keogh Act 

plans from the exemption provided by this section. Such exclusion conflicted 

with the exemption provided such plans under Sections 28002 and 28005 of the 

Corporations Code. The conflict has been resolved by deletion of the refer

ence to Keogh Act plans from Section 690.18. 

Subdivision (d) has been added to Section 690.18 to satisfy the federal 

restrictions on garnishment of "periodic payments pursuant to a pension or 

retirement program" provided by Title III of the Consumer Credit Protection 

Act of 1968. See 15 U.S.C. §§ 1672, 1673. 

Subdivision (e) has been added to make clear that this section is not 

the exclusive source of exemptions for retirement funds. See,~, Corp. 

Code § 28005 j Educ. Code § 13808 (State Teachers' Retirement System); Govt. 

Code §§ 21201 (State Employees' Retirement law) and 31452 (County Employees' 

Retirement Law of 1937). 

Note: The Commission is actively engaged in a general review of the 

California statutes relating to the entire field of attachment, garnishment, 

and execution with a view to recommending the enactment of a comprehensive 
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revision of this body of law at a future session of the Legislature. The 

revisions made in Section 690.18 are designed to cure ob.vious defects in the 

law and to enable the state of California to secure federal approval of the 

Employees I Earnings Protection Law. See Recommendation Relating to Attach

ment, Garnishment, Exemptions From Execution: Employees' Earnings Protection 

~ (1971). The Commission plans to reconsider this section in connection 

with the general review mentioned above. 

-23-



c 

c 

.. 

c 

§ 690.50 (amended) 

Sec. 9. Section 690.50 of the Code of Civil Procedure is 

amended to read: 

~ 690.50.') 

~ It the. p~J')erty me~tloned In Sf.ct1ons 600.1 to 690.29, inelu!d\"(Io. sball bt' levied 
upon uDder writ of attachment o.r ell:eeution, the defendant or Judgment debtor 
(be~ referred to &.8 '1.be debtor"), In order to a.ail hlnurelf of bl~ cKcmptioll rightl 
as to IllCh property. Hhall within 10 days from the date such Propt'rtl was lp\'I(ld upon 
deliver to the levyIng oltloor an affidavIt 01 bl .... 11 or bi. sgont, toKeth.r with ft 

copy tberoot, alleging that t,be propert11~"led upon, identifying' it, jg exempt, I1opeMt,· 
tug the ~Uon Dr 8e<.'liODB of tbis code on which be relies tor his ('Iaim to eJ:empUon. 
and all facts neC'{'l88ry to support hi:!!!. e1aim. and also stating tben.·ln bildo addreij:ol, 
w1thiD tbis state for the pul"J](ItIe of pennltting sen.'iee by mail upon him ot tbl~ 
oounteratt'Jdavit and any noUce of the motion herein pr(Jvided. 

(b) Forthwlth upon receIving tbe atflda"'jt or eXillllpthm. the levying efiit-ct Man
sene upon the plaintiff 01" the pe~n In whoS(> fayor the writ ruM (herein n-tt-r· 
red to a8 .. the creditor"''), either personally or by lnali. a copy of the affidavit (It 
u:emptlO3l, together with a writing, 'Igned by the levy lllll oln",r, otatlng tbat tb,· 
claIm t4 esemptloD haB been received and that the otfieer wUl rele&se the property 
unh'l'Is he reeei .... f'S from the <:roditor R eountcraftidavlt within _fl\'(!o da)"l after senSee 
of ijucb writing. 

Ie) It tbe creditor desiretol to rontast th£> claim to e-xE'mption. be sbaU, wltbllll:lJ.eh 
(leriod 01 five dllYs, tile witb the levying otneer a oonntrratfidltvJt .&1lec1ng tiBat tbe~ 
()ruperty j", IHlt l'l!:('mJlt wituin tbt' meaning of thoe aection or sectLDns of this cod. e 

Dr it the {'laim to c~(,Ulptlon he based on SCet10ns 800.2, 890.3. 690.4, • - 2 
'r--imifjf')aiii;.;;·;,; Uult tb~ ndue of the property Claimed to be e-l:cmpt \tf ill exeeu of the 

"al U" 8tated in tile applicable- .sc<'tion or section .. togctber with proof of 8ervlee-or • 
ropy ot :;:;ueh ("Ouutcraftid~!.\·it upon the tlt'btor. '. . 

(d) It lJO such eoun~TDftidavit.. with such proof of 8ervirc. Is so filed wlth &be 
le,,·yin~ ottlft'r wltbin the time aUowed~ tbe ottlcer shall tortbwith release lbe 
~roporty. 

(C) If slleh ("(Hmtt'rattidl:l\'it. with iUi'b proof of st'rvice. is :10 tned. -eltber the 
('~1tor or the de-blor pbs It be endUed to a be.i.rins in the murt ia wblch the action. 
is '[X'ndln,g of trom whl('"h tht~ ~'rlt l~";.ued tor the purpose or detennln1ng tbe etalm 
to exemption, the priOrity or dtvlshm of paJDlent between one or more creditors from 
nOnE"xempt earninp under the provis10tul of Section 690.8 or the "aloe of the prop
f.'rtf claimed to be expmpt.. Such hearing shall be trsnted by the coun' upon motloD 
nf eithf'r party mau(" ,,"nhln Mv.e days after the oountcrattldav1t is nted with the 
levyIng officer. and such hearl ng mu.t be IuId wIthIn 15 days from the date of the 
making of 811Ch motion un~s~ continued by the oo-urt tor good cause. Tbe partJ 
making tile motion for hearing shall give net lelia tban five days' notice in -'W'I'fdq 
of 1'IuC'h h£>aring to the I('''·rlng officer aDd to the olher party, aDd apeclfJ thereiD 
tha' the hearing i.rJ lor the purpose of dotermlnlng the clilm to exemption. Tbe JIOo 
tiee may be of motion or of bearing and upon the flUng of the notice with the clerk 
ot court, the motion is deemed made. " 

I I) If neither party make. such motion wltbln the time alloWed, or it the IevJIDC 
ofllcer shall not lui •• been served with a ropy of the DOtlce of _riD, wlthID 10 d_ 
aft .. the filing 01 the rounteratlldavlt, the le.ylng o!tlcer IlhaU lortbwlth rele ... 
tbe property to tile deotor, 

(g) At any time wbile the proeoedlnp are pending, upon motiOD of either partjl' or 
upon ib own motlon, the eourt may (1) order the saJe of any perishable PI'.opertJ' belli" 
by .uch o!lic<'r .nd direct disposition of the proceed. 01 such Hie, and (2) make 8uda 
other orders :tLS may be proper under the particular c1rcumstan~ of the UN. Any 
ordeN 80 made mil,. be modified 01' VD.eBted by the rourt or Judge granting the ume, 
or by the court in wbleh the prooeed1ngs are pending, at aDJ time durinr the pen· 
de-ncy of the prtlcL~dings, UPOD sU<..'h 'Wl'DlS as ma,. be just. " 

(b) The levj'log o!flrer in aU c .... ,hall retain physical po ..... lon of the property 
levied upon If it ltf t"upable 01 physiC'al possession, or 111 the (lase of propcl'tJ DOt 
capable of pbysical p.ossc .. lon, the levy ""all remain In lull fo"'" and e!feet, pendlDl 
tbe tlnal d('ou'rmlnatlon of the cla.1m to exemption. However, no sale undeJ: execu
tion .shall be bad pl'ior to su.eb tlnal determinatlon unless an order of tbe oourt 
h<'-arlng the claim for (":l('mptJon shan so provide. 
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U) At !!iuth hurfn,,", the party datmiog tbe exemption sban bav(> the burden of 
proof. The affida\·Jt~ aud ('Ounterattjda\·lts J,;haU be filed by the lC\'J'illg Gttioor 
with the court and ldlaU ronSC:ltute the plf'ad1ngs. subJert to tbe .pow('r of the -court 
to permit an tllucn<imt'nt in [he interestg of Just!('l.!. Tilt> utfid&\'lt of exeruption 
shall be- df:>('~d contro\'(!rtt"il by UK' ("Ounteratfldavit and both !!huH tIlE' 1'E'eet'fed In 
.rvkhm{'E". Nothln.: hpr('iu shall be {!()hstrucd to deprh'e anyone ot the right to a 
jury triul ID ally ("ft.se wht·rt', by the ConstitutloD, ~uch right is g1\'('D, but a ju"y 
trinl DUlY 00 wnln.'(i lit any .... n.d.l case in Ui;:(' tunnnt'r as in tht' trial of aD Iwti<m . 
.so finuillJ!,'S ~blll1 1)(' l't'qllir,!'d in a pro("t'<'dhJg under lhh': Sf't"tion. '''lb('n thl!! ht~al'illg 
i"" befort' thi- mnrt ~ittina: without u jnry, und no i'ddi'nf'C othl'f than tbe uftjdtt\'lt 
and c'OlIufl;ruffid~n·ft is ot1~'''''d. thlt roUft, if satillitit-d that ~mtneient fuct", arc sllOwn 
d'I'rt~hy. runy lUi.lkc its ,letenninuUon tbert'tAD. OtbC'r",iS(', it ~haU ord('r the bearin.e 
eouUnu"d for t.I.t' proriu('tioD of otllt"r t'\'ideu('(>, orlt] o:r doeuULPutury, or the filing 01 
olht.'r ntticlA.dtli aud l"ouDk'raffltl:no'itJS. At tht' ('()o,-"IUsinn or UIl' heOirinJ(, til(' rourt 
ShAll give Judgment det~nnining wbeUler till' claIm to t'Xf'UlI,tion sD;LIU lw ... lIowl.'<1 
nr uot. hi wliute ;Jr ill part, aud JIl.HY gin' juut.::HJf.'nt dl"rcrruilJillg' thL' priority or dh'i~ 

lion -of paymeJu t.&wei!'D one or more {'~dltonl trom no~xempt earnings under the 
pr<u'i.Biuns,of Section &)116, whidl judgmt'nt shlln tM,,,: dctundnatlve &8 te) the right of 
the creditor to hove the property token and beld by tho utfl""r ur to oubj""t the 
propert,. to payment or 6ther saU.s:ractlQI1 of ail Judpaent. In Inlell Jud.gn:lent the 
..... " lIlall make .n proper orde .. tor the dlopositloD uf soeh property or the pr<>
,~ thereof. 

m A <OP1 of 8U1 lndgment enrer«J In the trlal <ourt &baD be forthwith traoomll
ted b;r tile clerk to the levying otll"". In order to permit ... cb Qtfi<er to either .ole .... 
the property atta<bed or to continue to bGld It to .. U It, In accord an", with the 
Pt'O'18I ..... ul tile writ prevl<>usly dell'ered to him. Such otfi<er, uuleoo an appeal 
hom the ,judgment J. wal'ed. ur the jUdemant hU otherwl.. become tilla~ .ball 
CODtiZIUe to hold .... b _rty under atta<!hmeDt or exeeuUon, <ontlnUlng the .. Ie 

at aD1 property beld un""r e,...:;u~tifo:R~u~D~tlMI~'~U<~b~~~i~becI;~>m~CB~tl~D~aL~~H~O!w~eve~~r.~~~~~~~~~ It a claim to exemption under 
ah&il lie entitled to a ",JeMIe at tho 
daJI. DDI_ otherwlae ordeNd bl the ur u_ the levying 
been .. rved with a COP1 ut a DGtice at appeal from the Judgment. 

(tl Wilen U1 doeumenta ~U1red hereunder are .. rved by maI~ the provl8lulII 
at thlo <Ode relotlni' to .... 100 by mall shall lie applicable tbereto. 

(I) Whenever the time allowed for aD act to lie done hereunder la enended by the 
rourt. wrltteJ\ _ thereot Ibon lie ciTeD prompt..,. to the opposing party, m,1eoo 
IUob IlOtklo be waI oed, and to the Ieo7iDC om"",. 

(.al)' An appeal II .. lro ... ..,. jUdplent un""r thla section. Such appeal to be 
taken In the manner prot'lded tur aweala In the co,," In whleh tho proceedlAc 111I&d. 

COIIIIIIeDt. Section 690.50 is revised to include appropriate 

references to Sections 690.5-1/2, 690.1, 690.1-1/2, and 690.18. 

-25-



c 

c 

c 

§ 710 (amended) 

Sec. 10. Section 710 of the Code of Ci vil Procedure is amended 

to read: 

710. ) 

(s) Whenever a judgment for the payment of money is rendered by allY 
court of tbis state against a defendant to wbom money is owing and un-

o paid by this state or by any county. city and ""unly. city or municipality. 
quasi~munieipality, district Or public corporation, the judgment creditnr 
may file a duly autbenticated abstract or transcript of such judgment to· 
getber with an affidavit stating the exact amount then due, owing and 
unpaid thereon and that he desires to avail bimself of the provisions of 
this section in the manner as follows: 

I. If sucb money. wage. 6. fHIIaioy- i. owing and unpaid by this otate 
to sucb judgment debtor, said judgment creditor .hall file said abstract 
or transcript and affidavit with the state department. board. office or C<lm
mission owing such money, -_es or Balary to .aid judgment debtor prior 
to the time such state department, board. office or commission presents tb •• 
claim of sucb judgment debtor therefor to the State Controller 01 ~& Nl. 
State Pel J08:ne1 Beard. Said state department, board, office or commission 
in presenting such claim of such judgment debtor to .aid State Controller 
shall note thereunder the fact that the filing of such abstract or transcript 
and affidavit and state the amount unpaid on said judgment as shown by 
said affidavit and shall also note any amounts advanced to the judgment 
debtor by. or which the judgment dobtor owes to, the State of California 
by reaSOn of advances for expense. or for any otber purpose. Thereupon 
the State Controller. to discharge such claim of such judgment debtor. 
shall pay into the court which issued such abstract or transcript by his war
rant or check payable to said ,'Ourt the whole or such portion of the amollnt 
due such judgment debtor on such claim, after deducting from suoh claim 
an amount sufficient to reimburse the state department, board. officer or 
comm; •• iofl for any amount, advanced to said judgment debtor or by him 
owed to the State of California, and titer dEBtteti:Bg Utt:l'ei'8Rl 8M &Ria ... t 

. eqtl:al i& 6H:e half 61 f!!:tieh greater J'l6FtiSfl 8:13 is aUeweel BY statvie ef tile 
Uaiteii States, sf the erElPlliffl'B BwifiH tB tHe jtldrmeRt. !:lester Ie .. hi., fl:eI'Beaal 

Bep¥iees t.a the stele leHaered at BAY 1:ime "si'hin 39 918 next rsreeetiift:r 
. t.he filiAt' £If ewell 68SlFaet &, 6f'IiR8erip~ as will satisfy in full or to the great
e.t extent the amount unpaid on .aid judgment and the balance thereof. 
if aoy. to the judgment debtor. 

2. If sueh money. '/lages 61 .lary is owing and unpaid to such judI'''' 
ment dehtor by any county. city and county. city or municipality, quasi
municipality. district Or public corporation. said judgment creditor .hall 
file said abstract or transcript and affidavit with the auditor of such C<lUnty. 
city and county. city or municipality. quasi-municipality. district or public 
."rporation (and in case there be no auditor then with the official whoae 
duty corresponds to that of auditor). Thereupon said auditor (or other 
official) to discharge such claim of such judgment debtor shall pay into the 
C<lurt which issued such abstract or transcript by his warrant or eheck 
payable to .aid court the whole or such .. "rtion of the amount due on such 
claim of such judgment debtor, 1M3 an &166tlnt eqtlal te CUl ltall (IF 'tIC)l 
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·lfllatep peltisR 68 is ."awed h) MMIl\e &f t,ke 1Jftiied 8tMee, sf 'ilia ~ 
,ill'l'8 81 Qe deMet e'W iftK h, Nit (OtllJt), eit, aftd cOttnt:,. lit). ftttfnieipdl~, 
l!18Mj .""iei,aii~. 04irttriei 8[ pUBlie eol"'J'8Idlen .., Usc jtt~llIlCllt tielslor 
fep his ,e.aaM-l aePl;ieee 'tie smelt: )3uhlie &edy .e!\8eretl ., aft)" tiMe ",ithia 
89 ""8 neM ,reeediRI' Ute filiAl' 8f eYeR HstFaet ep tFflRl!!lePi,t.. as will lat
iafy in full or to the greatest extent the amount unpaid on aaid Judament 
and the balance thereof. if any. to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or transcript and 
affidavit shall pay a fee of two dollars and fifty cents ($2.50) to the person 
or apney with whom the same is filed. 

(c) Whenever a court receives any money hereunder. it shall pay as much 
thereof as is not exempt from execution under tbis code to the judgment 
creditor and the balance thereof. if any. to the judgment debtor. The pro
cedure for determininl the claim of exemption sball be IOvenwd by the 
procedure s.t forth in 69M!6 of !>hi. ell., Section 690.50. 

(d) In the event the moneys owinl to a judgment debtor by any JOVOrn
mental areney mentioned in this section are owing by reason of an award 
made in a condemnation proceedinl brought by the governmental agency, 
IUch IOverumental agency may pay the amount of the award to the clerk 
of till! court in which such condemnation proceeding was tried. and sbaU file 
therewith the abstract or transcript of judgment and the affidavit filed 
with it by the judgment creditor, Such payment into court shall constitute 
payment of the condemnation award within the meaning of Seetion 1251 of 
this code. Upon such payment into court and the flliJlr with the county 
clerk of such abstract or transcript of judgment and affidavit. the county 
clerk shall notify by mail. through thir attorney •• if any, all parties Inter
.. ted in said award of the time and place at which the court which tried the 
condemnation proceeding will determine the conflicting claims to said award. 
At said time and place the court shall make .l1ch determination and order 
the distribution of tbe money held by the county clerk in accordance there
with. 

(e) The judgrr.tnt. cn:dih}l" may stat\", in the affidavit any fact or 'facts 
tending to eHtahli,h the id'·ntlt)" of the judgment debtor. :-;To puhlic of
fh:er c)Y employee shaH he liabh:~ for faihlY'~ to perinrm any duty imposed by
this :-l(:~lion uuks;-i :suffi[!;<:nt information i.s furni:shed by the abstract or 
tl'.ansc:rivt tog~thl'r wlth the affidavit to enable him in the ex.erciiSe of rea .. 
sonabl(~ diligen('(~ to &!1ccl'tu.in :-:uch identity lh~refrom and from the papers 
and rccord~ on file in the office in whh:h he work..;. Th~ word ~Iofflceu 
a::. used hE:!cein uoes not include any branch or :-..ubordinate office located in 
a diffcl'ent city. 

(f) ~l'l:ttRifig ift \:hi8 t!eeiisft ah'rH Ik~thol'j~ the filing of All) abatract-or' 
tl'''R8epi~5 aftEi afiitinit 8g~ins5 8:'1) ".aK'ts, 6' 8.') 6 • .in! ,& the Ger} 
elRer t isie",teft8ftt. Genel'Bsl", Seeret8:t'y at 8tate. CafltreHer. T.ebtl:rtr,-tlftd 
J.altorfte, G eft" .... 
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t!!1 ill) 

r-:ny fees received by a state agency under this section shall be de
po.,ited to the credit of the fund from which payments were, or would be, 
made on ac('ount of a garnishment under thjs section .. ~eF the :pa.,989 ot 
this IUUBifP&fJRj l180rIlU~Rl,s tFaIR ti:le Sw..t.e Pay Bell Re\'9IviRI ;Yauui Hall b8 
E1eelB:eEl ,a):mefttB !fI:fts.e HaRl the i~REl Bilt BE tdlieh IBBReys t9 Meet leah
pa;"AUUllh WQ,@ traRdtlHed. te .Balli reHQI,.iag fNtRQ. 

($) This section does not authorize the withholding of earnings 

of a public employee. The earnings of a PQblic employee may be with-

held only pursuant to Chapter 2.5 (commencing with Section 723.10). 

Comment. Section 710 is 8llIended to eliminate the use of the abstract 

procedure as a means of garnishiDg the wages or salary of a public employee. 

The earnings of such employees ~ be withheld pursuant to the Employees' 

Earnings Protection Law only. See Chapter 2.5 (commencing with Section 

723.10). 

• 
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Sec. 11. Chapter 2.5 (commencing with Section 723.10) is added 

to Title 9 of Part 2 of the Code of Civil Procedure, to read: 

CHAPl'ER 2.5. EMPLOYEES' EARNINGS PROTECTION LAW 

Article 1. Short Title; Definitions 

§ 723.10. Short title 

723.10. This chapter shall be known and may be cited as the 

"!mployees' Earnings Protection Law. TI 

c 
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§ 723.11. Definitions 

723.11. As used in this chapter: 

(a) "Earnings" means compensation payable by an employer to an 

employee for services performed by such employee for such employer 

whether denominated as wages, salary, commission, bonus, or otherwise. 

(b) "Employee" means an individual who performs services subject 

to the control of an employer as to both what shall be done and how it 

shall be done. 

(c) "Employer" means a person for whom an individual performs 

services as an employee. 

(d) "Judgment" includes a support order. 

(e) "Judgment creditor" means the person in favor of whom a judg-

ment is rendered and includes his representative. 

(f) "Judgment debtor" means the person against whom a judgment is 

rendered. 

(g) "Person" includes an indiviJual, a corporation, a partnership 

or other unincorporated aSSOCiation, and a public entity. 

(h) "State Administrator" means the Department of Induatrial 

Relations. 

Comment. Section 723.11 states definitions used in applying this chap-

ter. Subdivisions (a), (b), and (c) make clear that this chapter deale only 

with the garnishment or withholding of earnings for services rendered in an 

employer-employee relationship. Subdivisions (b) and (c) are based on the 
, 

common law requirements for such relationship. It should be noted that an 

employee may be given considerable discretion and still be an employee so 

long as his employer has the legal J;"ight to control both method and result. 

However, no attempt is made here to incorporate specific case law arising 
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out of situations involving problems and issues unrelated to the purposes 

and procedures relevant in applying this chapter. "Employee" includes both 

private and public employees. (See subdivision (g).) See also Section 

710. 

"Earnings" embraces all remuneration "whether denominated as wages, 

salary, commission, bonus, or otherwise." The infinite variety of foms 

which such compensation can take precludes a more precise statutory def1ni-

tion. Accordingly, the state Administrator, who is authorized and directed 

to adopt "such rules and regulations as are reasonably necessary for the 

purpose of administering ••. this chapter," will be required in some cir-

cumstances to provide rulings consistent with the statutory definition as to 

whether certain items are an emplo,ee's.earn1ngs. See Section 723.151. One such 

item will probably be vacation credits or pay. Different employers will treat 

this form of compensation differently. Generally speaking, however, vaca-

tion pay should be subject to withholding only when paid, Le., when the ---
employee goes on vacation or terminates his employment in circumstances where 

he has the right to be paid his accrued benefits. 

Unlike the definition of "earnings" used in Title III of the federal • 

Consumer Credit Protection Act of 1968, the term used here does not include 

"periodic payments pursuant to a pension or retirement program." Separate 

treatment is accorded such payments under Section 690.18. 

c 
-31-. 



c 

c 

Article 2. General 

§ 723.20. Chapter exclusive procedure for "ithholding earnings 

723.20 .. The earnings of an employee shall not be required to be 

"ithheld for payment of a debt by means of any judicial procedure other 

than pursuant to the provisions of this chapter. 

Comment. Section 723.20 makes the Employees' Earnings Protection La" 

the exclusive judicial method of compelling an employer to "ithhold earnings. 

Attachment of earnings before judgment is abolished by subdiVisions (b) and 

(c) of Section 690.5-1/2. For provisions relating to voluntary ~e aSSignments, 

see labor Code Section ;CO. For issuance of an earnings withholding order 

to enforce an order for support, see Section 723.30 and Civil Code Section 

4701. This chapter has no effect on judgment collection procedures that do 

not involve the withholding of an employee's earnings. See,~, Sections 

690.7, 690.7-1/2 (bank accounts), and Section 690.18 (retirement funds). 

However, where an employee's earnings are sought to be garnished, the creditor 

must comply with the provisions of this chapter. This rule applies to public 

entities as well as private persons. This chapter, for example, imposes 

significant limitations on the state's ability to garnish "ages for tax 

delinquencies pursuant to its ~rant and notice procedures. See Section 

723·31. 

Of course, the Employees' Earnings Protection La" has no effect on 

matters that are preempted by the federal la"', such as federal bankruptcy 

proceedings--including proceedings under Chapter 13 of the National Bankruptcy 

Act--and federal tax collection procedures. ~,Int. Rev. Code of 1954, 

§ 6334(c). 
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§ 723.21. ~vy made by earnings withholding order 

723.21. A levy upon the earnings of a judgment debtor shall be 

made by an earnings ,·,ithholding order, directed to his employer, 

in accordance with this chapter. 
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§ 723.22. Term of withholding period; employer's duty to withhold 

723.22. (a) As used in this section, "withholding period" 

means the period which commences five (5) calendar days after 

service of an earnings withholding order upon the employer and 

which continues until the first of the following dates: 

(1) The one hundred and twenty-fifth day after the order was 

served. 

(2) The date of termination requested by the creditor or 

ordered by the court. 

(3) The date the employer has withheld the full amount speci-

fied in the order. 

(b) Except as otherwise provided by statute, an employer 

shall withhold the amounts required by an earnings withholding order 

from all earnings of the employee payable for any pay period of such 

employee which ends during the withholding period. 

(c) Notwithstanding subdivision (b), an employer shall cease 

withholding pursuant to an earnings withholding order whenever he 

is served with a certified copy of a satisfaction of the judgment 

upon which the order is based. 

(d) An employer is not liable for any amounts withheld and 

paid over to a judgment creditor pursuant to an earnings withholding 

order prior to service upon the employer of a written notice of 

termination of such order or a certified copy of a satisfaction of 

the judgment upon which the order is based. 

Ce) For the purposes of this section, service shall be deemed 

complete on the date the document served is actually first received 
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at either the branch or office where the employee works or the 

office from which he is paid. 

Comment. Section 123.22 states the basic rules governing the 

employer's duty to withhold pursuant to an earnings withholding order. 

Subdivision (b) requires the employer to withhold from all earnings of 

an employee payable for any pay period of such employee which ends during 

the "withholding period." This latter period is described in subdivision 

(a) • 

The withholding period generally commences five calendar days after 

service of an earnings withholding order. The five-day delay affords the 

employer time to process the order within his organization, 1.:!.:., deliver 

the order to the proper department, make bookkeeping adjustments, and so 

on. The introductory clause to subdivision (b) recognizes certain excep

tions to this general rule. An employer is not generally required to 

withhold pursuant to two orders at the same time; thus, a subsequent order 

will not be given effect. See Section 123.23 (priority of orders) and 

COIJlIIIent thereto. Moreover, withholding may be delayed beyond the normal 

five-day period where a prior assignment of wages is in effect. See 

Labor Code Section 300 and Comment thereto. 

The withholding period does not end until the first of the events 

described in paragraphs (1) through (3) of SUbdivision (b) occurs; thus, 

the employer has a continuing duty to withhold. The "one shot" effect of 

service of a writ of execution does not apply here. See Recommendation 

Relating to Attachment, Garnishment, Exemptions From Execution: Employees' 

Earnings Protection Law (1971). 
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paragraph (l) provides a general expiration date 125 days after the 

date of service--thus, the employer will usually be required to withhold 

for 120 days. 

Paragraph (2) reflects the fact that a creditor may VOluntarily ter-

minate an order or the court may order termination. See Section 723.105. 

Of course, in some situations, the court will only modify the prior order, 

and the employer then must comply with the order as modified. 

Paragraph (3) requires the employer to stop withholding 101hen he has 

withheld the full amount specified in the order. 

Again, it should be noted that there are certain exceptions to these 

rules. One of these is stated in subdivision (c) which requires the em-

ployer to stop withholding after he ha s been served with a certified copy 

of a satisfaction of the judgment upon which the order is based. The 

judgment creditor bas an affirmative duty to so inform the employer of 

the satisfaction. See Section 723.27. Service of an order for the col-

lection of state taxes suspends the duty of an employer to withhold pur-

auant to a prior order. See Section 723.31 (tax orders). However, this 

is only a suspension. After the tax order is satisfied, if the duty to 

withhold :pursuant to the prior order has not ended under subdivision (b) 

or (cL the employer must sgain withhold :pursuant to the prior order. 

Similarly, the duty to withhold is not terminated by the discharge or 

suspension of an employee and, if the employee is rehired or returns to 

won during the withholding period, the employer must reswne withhol.d1.ng 

:pursuant to the order. Finally, the termination of certain types of 

orders--orders for the collection of state taxes and support orders--are 

governed by separate rules. See Sections 723.30 (support orders); 723.31 

(tax orders). 
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Sometimes an order will be tenninated or the judgment upon which it 

is ba sed will be satisfied without the employer's prior knowledge. Sub

division (d) makes clear that an employer will not be subject to liability 

for having withheld and paid over amounts pursuant to an order prior to 

service of a written termination of the order or a certified copy of a 

satisfaction of judgment. The employee must recover amounts previously 

paid out from the creditor. See Section 723.105. See also Section 723.29 

(employer entitled to rely on documents actually received). 

An earnings withholding order may also be affected by federal bank

ruptcy proceedings. The state procedure provided here is, of course, 

subordinate to the federal law governing bankruptcy proceedings. 
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§ 723.23. Priority of orders generally 

723.23. (a) Except as otherwise provided in this chapter: 

(1) An employer shall comply with the first withholding 

order which he receives. 

(2) If the employer receives two or more orders on the same 

day, he shall comply with the order issued pursuant to the judg-

ment first entered. If two or more orders received on the same 

day are also based on jud@llents entered upon the same day, the 

emplqyer shall comply with whichever one of such orders he selects. 

(3) If an earnings withholding order is received during the 

period that an employer is required to comply with another earnings 

withholding order for the same judgment debtor, the employer shall 

not withhold earnings pursuant to the subsequent order. 

(b) For the purposes of this section, an earnings withholding 

order is received on the date it is actually received at either the 

branch or office where the employee works or the office from which 

he is paid. 

Comment. Section 723.23 establishes the general rules governing 

priority of earnings withholding orders. Generally speaking, the first 

order received is given priority. Occasionally, two or more orders will 

be received on the same day. In this situation, the employer must comply 

with the order which was issued pursuant to the judgment first entered. 

The date of entry of judgment will be indicated on the face of the order. 

See Section 723.125. In rare instances, orders received the same day will 

also be based on judgments entered the same day. In this situation, the 
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employer has complete discretion tc choose the order with which he will 

comply. He must, of course, comply with one of these orders. For 

exceptions tc these basic priority rules, see Sections 723.30 (support 

orders) and. 723.31 (state taxes) and the Comments thereto. 

Unless the subsequent earnings withholding order is for state taxes 

or for support, an order is void which is received while the empl.oyer is 

required tc comply with another. Hence, with the exceptions noted, an 

order tc withhold for a second. indebtedness received while the first 

order is in effect does not offer a basis for discharge of the employee. 

See Labor Code Section 2929 and Comment thereto. 

It should be noted that, in some circumstances, the operation of an 

order !lEy be suspended, but the duty to withhold is not terminated. See, 

~, Section 723.31 (tax order suspends operation of prior order); Labor 

Code Section 300 (suspension where prior a ssignment in effect). See also 

Com:nent to Section 723.22. In such cases, as well as in cases where the 

subsequent order is not given effect, the employer is required to advise 

the creditor who has served the order that is suspended or not given 

effect of the reason for the employer's action. See Sections 723.31(b)(5), 

An employer is generally entitled to rely simply upon what is served 

upon him. See Section 723.29 and Comment thereto. He is not required to 

detennine whether or not a creditor has either obtained or served an order 

improperly • 
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§ 723·24. Emplqyer's service charge for withholding 

723.24. Each time an employer makes a deduction from an employee's 

earnings pursuant to an earnings withholding order, he may make an addi-

tional deduction of one dollar ($1) and retain it as a charge for his 

services in complying with the earnings withholding order. 

Comment. Section 723.24 authorizes, but does not require, an employer 

to deduct an additional dollar as a service charge each time he is required 

to withhold a portion of his employee's earnings pursuant to an earnings with-

holding order. For example, if the employee is paid weekly and an amount is 

withheld each week pursuant to the earnings withholding order, the employer 

may deduct an additional service charge of one dollar each week. A similar 

one-dollar charge was formerly authorized under Civil Code Section 4701. A 

charge of $2.50 was authorized under Code of Civil Procedure Section 710 when 

earnings of a public employee were levied on under that section. However, 

there was no provision authorizing an employer to make a service charge in 

connection with wage garnishments generally. 

c 
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§ 723.25. Payment to judgment creditor 

123.25. (a) The amount required to be withheld pursuant to an 

earnings withholding order shall be paid to the person specified in 

the order within 15 days after each payment of earnings is made to 

the employee. 

(b) No~,ithstanding subdivision (a), the employer may elect to 

send the money withheld pursuant to an earnings withholding order to 

the person specified in the order in regular monthly payments made not 

later than the fifteenth day of each month. The initial monthly pay-

ment shall inClude all amounts required. to be vithheld from the earn-

ings of the employee during the preceding calendar month up to the 

close of the employee r s pl.'- period ending closest to the la st day 

of that month, and thereafter each monthly payment shall include 

amounts withheld from the employee r s earnings for services rendered. 

in the interim up to the close of the employee r s pay period end-

ing closest to the last day of the preceding calendar month. 

(c) No~ithstanding subdivisions (a) and (b), an employer is 

not required. to pay over an amount withheld ,mtil the accumulated 

8n:Ount that ha s been ",i thheld and not pa id over rea ches ten dollars 

($10). This subdivision does not apply where it appears that no.·· 

additional money will be withheld from the employee's earnings pur-

suant to the' particular earnings uithholding order. 
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Comment. Section 723.25 specifies when· the amounts withheld pursuant 

to an order must be paid over to the creditor. Generally this must be done 

within 15 days after the employee is paid the amount rellll.ining after with

holding. See subdivision (a). Subdivision (b), however, permits the emplQYer 

to make JOOnthly remittances and subdivision (c) permits him to forward pay

ments even less frequently where only small amounts are being withheld. 
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§ 723.26. Judgment creditor to furnish receipt for payment 

723.26. Within 10 days after he receives any payment pursuant 

to an earnings withholding order, the judgment creditor shall send 

the judgment debtor a receipt for such payment by first class maiL 

Comment. The receipt required by Section 723.26 not only provides 

the judgment debtor with a record of payments made on the judgment but 

also enables the judgment debtor to determine whether his employer has 

paid the amount withheld from his earnings to the judgment creditor. 
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§ 723.27. Creditor required to notify el!!Ployer when judgment satisfied 

723.27. If the judgment pursuant to which the earnings with-

holding order is issued is satisfied prior to the end of the with

holding period provided in Section 723.22, the judgment creditor 

shall PrDI!!Ptly file a satisfaction of judgment in the court which 

issued such order and shall send a certified copy of such satisfac

tion to the judgment debtor's el!!Ployer. 

Comnent. Section 723.27 insures that an employer withholding earnings 

pursuant to an order will be promptly notified when the judgment pursuant 

to which the order was issued is satisfied. In some cases, the employer 

will be aware of the satisfaction by virtue of having himself withheld the 

amount necessary to satisfy the judgment. See Section 723.22(a)(3). How

ever, often the judgment will be satisfied by additional payments from the 

debtor or through other debt collection procedures instituted by the 

creditor. In the latter situation, the creditor has the duty to PrDI!!Ptly 

notify the employer of the satisfaction by sending him a certified copy of 

such satisfaction. 

Section 723.27 merely requires the creditor to file a satisfaction of 

judgment with the court which issued an earnings withholding order. This 

will not always be the court which rendered the original judgment. As to 

the general duty of a creditor to furnish a debtor a satisfaction of judg

ment, including filing in the court which rendered such judgment, see 

Section 675. 
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§ 723.28. .lithholding order for costs and interest 

723.28. Subject to Section 723.109, after the amount stated 

as owing in the earnings withholding order is paid, the judgment 

creditor may apply for issuance of another earnings withholding 

order covering costs and interest that may have accrued since 

application for the prior order. 

COl!Bllent. Section 723.28 makes clear that a judgment creditor must 

apply for another earnings withholding order to recover costs and interest 

that accrue following the application for a prior order. To illustrate: 

A creditor obtains a judgment which his debtor does not pay. The creditor 

applies for and secures an earnings withholding order directed to the 

debtor's employer. The application and order require payment of only 

those amounts owing at the time of the application for this order. See 

Sections 723.121 (application for issuance of earnings withholding order) 

and 723.125 (content of earnings withholding order). After the applica

tion for this order, further costs may, and interest on the judgment will, 

accrue. If the creditor wishes to recover these amounts by wge sarm.sb

ment, he must apply for another earnings withholding order, following the 

same procedure as before. This application and order is subject to the 

same general requirements as any other order. It is not entitled to any 

priority over the orders of other creditors, and the creditor is required 

to comply with the waiting period prescribed by Section 723.109. 
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§ 723.29. Employer may rely on orders and notices proper on their face 

723.29. Notwithstanding any other provisions of this chapter, 

an employer who complies with any court order or written notice 

which purports to be given or served in accordance with the provi-

sions of this chapter is not subject to any civil or criminal lia-

bility for such compliance unless he is actively participating in 

a fraud. 

Comment. Section 723.29 makes clear that an employer is protected 

from liability where he complies with an order or written notice which 

appears proper on its face. Occasionally, through mistake, inadvertence, 

or even deliberate misconduct, an employer may be sent an order or notice 

which appears valid but which has been improperly obtained or served. For 

example, a creditor may violate the lO-day moratorium on service of a 

second earnings withholding order. See Section 723.109 and Co:uIIlent there-

to. 'llie employer is not reqnired in BUch circumstances to go beyond the 

document itself and is not subject to liability where he complies with its 

directions and is not actively participating in a fraud. The remedy of 

the injured party in such a case is to proceed against the person who sent 

the improperly obtained or falsified document. 
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§ 723.30. Orders for support 

723.30. (a) A "withholding order for support" is an earnings 

withholding order to enforce a court order for the support of any 

person. A withholding order for support shall be denoted as such 

on its face. 

(b) Notwithstanding any other provision of this chapter: 

(1) The restrictions on earnings withholding contained in Sec-

tion 723.50 do not apply to a withholding order for support. 

(2) An employer shall continue to withhold pursuant to a with

holding order for support until it expires by its terms or the 

court orders its termination. 

(3) An employer "Who receives a withholding order for support 

shall withhold and pay over earnings of the employee pursuant to 

such order even though he is already required to comply with another 

earnings withholding order. 

(4) An employer shall withhold earnings of an employee pursuant 

to both a withholding order for support and another earnings withhold-

ing order sim..tltaneously, but the amount withheld pursuant to the 

withholding order for support shall be deducted from the earnings of 

the employee in computing the amount to be withheld under the other 

order. 

Comnent. Section 723.30 provides special rules for an earnings with-

holding order to enforce a court order for the support of any person, 1nclud-

ing a fonner spouse of the judgment debtor. An earnings withholding order 

for support is given a different effect than other withholding orders: It 

is effective until terminated by the issuing court (it may, of course, be 

modified); it is unrestricted in amount; even when in effect, it does not 

necessarily preclude withholding on either a prior or subsequent order. 
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The amount specified in the earnings withholding order for support is 

always withheld first from the support obligor's earnings and paid over to 

the person specified in that order. However, a prior order remains in 

effect, and a judgment creditor may still obtain an earnings withholding 

order even where there is already in effect a prior earnings withholding 

order for support. Where there are, thus, two orders--one for support and 

one for other obligations--in effect, the amount withheld for support is 

deducted from the employee's earnings in determining the amount to be with-

held pursuant to the other order. See Section 723.50 and the Comment thereto. 

Paragraph (~) of Bubdivision (b) is consistent with prior law. Under prior 

la1r, the exemption for 50 per.eent of a person's' earnings did not.. appl:y t'O a judg

ment based on a support obligation. E.g., Bruton v. Tearle, 7 eal.2d 48, 57, 

59 p.2d 953, (1936)(dictum); ~nkins v. ~nkins, 52 Cal. App.2d 231, 

126 p.2d 125 (1942). Also, under prior law the court had the power to make 

an equitable division of the debtor's earnings between, for example, his first 

wife and children and himself and his second family. See ~nkins v. Rankins, 

supra. Paragraph (1) makes the exemption provided by Section 723.50 not 

applicable and the exemption provided by Section 723.51 applicable to an 

earnings withholding order for support, thus continuing the substance of the 

prior case law. A determination that the exemption provided by Section 

723.51 applies has no effect on the support order upon which the earn~s 

withholding order is based; only the court that made the original order for 

support may modify that order. See Civil Code Section 4801. See also 

Thomas v. Thomas, 14 Cal.2d 355, 94 p.2d 810 (1939). Accordingly, the obliga-

tion imposed by the original support order will continue and amounts required 

to be paid under that order will accumulate until such amounts are paid or the 

order is modified. 
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§ 723.31. Orders for state taxes 

c 

723.31. (a) As used in this section: 

(1) "State" means the State of California and includes any 

officer, department, board, or agency thereof. 

(2) "State tax liability" means a liability for which the state 

would be authorized to issue (1) a warrant pursuant to Section 1785 

of the Unemployment Insurance Code, or Section 6776, 7881, 9001, 

10111, 16071, 18906, 26191, 30341, or 32365 of the Revenue and Taxa

tion Code or (ii) a notice to withhold pursuant to Section 1755 of the 

Unemployment Insurance Code, or Section 6702, 7851, 8952, 10051, 

11451, 16101, 18807, 26132, 30311, or 32381 of the Revenue and Taxation 

Code. 

(b) A "withholding order for taxes" is one issued pursuant to 

this section and shall be denoted as such on its face. 

(c) Notwithstanding any other provision of this chapter: 

(1) In any case where the state may issue a warrant or notice to 

withhold for state tax liability, whether before or after the state 

tax liability has been reduced to a judgment, the state may issue a 

withholding order for taxes to collect such tax liability, including 

penalties and interest. The restrictions on earnings withholding con-

tained in Section 723.51 do not apply to an order issued pursuant to 

this subdivision. 

(2) In any case where the taxpayer bas bad a prior opportunity 

to secure either an administrative or judicial review of his state tax 

liability, whether or not such liability bas been reduced to judgment, 

the state may apply to a court of record in the county where the tax-

payer was last known to reside for the issuance after hearing of a 
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withholding order for taxes to collect such liability. The restric

tions contained in Section 723.50 do not apply to a~ order issued 

pursuant to this subdivision, and such order shall require the 

employer to withhold and pay over all earnings of the taxpayer 

other than that amount which the taxpayer proves is exempt under 

Section 723.51. In no event shall the amount withheld pursuant to 

this paragraph be less than that permitted to be withheld under Sec

tion 723.50. No review of the taxpayer's tax liability is permitted 

in the proceeding provided for in this subdivision. 

(3) Subject to paragraph (4), an employer who receives a with

holding order for taxes shall withhold and pay over earnings of the 

employee pursuant to such order and shall cease to withhold earnings 

pursuant to any prior order except a withholding order for support. 

If an employer ceases to withhold earnings yursuant to a prior order, 

he shall notify the judgment creditor who obtained the prior order 

that a supervening withholding order for taxes is in effect. 

(4) An employer shall not with.c'101d earnings of an employee pur

suant to a withholding order for taxes if a prior 1;ithholding order 

for taxes is in effect. 

( 5 ) An employer shall continue to withhold pursuant to a wi th

holding order for taxes until the amount specified in the order has 

been paid in full. 

(d) Notwithstanding any other provision of law, the earnings of 

an employee wy not be withheld pursuant to a warrant issued under 

Section 1785 of the Unemployment Insurance Code, or Section 6776, 

7881, 9001, 101ll, 18906, 26191, 30341, or 32365 of the Revenue and 

-50-



c 

c 

Code Civ. Proc. § 723.31 

Taxation Code or pursuant to a notice to withhold pursuant to Sec-

tion 1755 of the Unemployment Insurance Code, or Section 6702, 7852, 

10051, 11451 , 16101, 18807, 26132, 30311, or 32381 of the Revenue and 

Taxation Code. 

Comment. Section 723.31 provides special rules governing earnings 

withholding orders for the collection of certain state taxes. As to taxes 

not within the scope of Section 723.31, the tax obligation must be reduced 

to judgment, and the taxing authority may then obtain an earnings withho1d-

ing order like any other creditor and such order is treated the same as any 

other earnings withholding order. 

Tax liabilities within scope of Section 723.31. section 723.31 applies 

to those tax liabilities for which a warrant may be issued pursuant to Sec-

tion 1785 of the Unemployment Insurance Code (unemployment compensation con

tribution) or Section 6776 (sales and use taxes), 7881 (vehicle fuel license 

tax), 9001 (use fuel tax), 10111 (motor transportation tax), 16071 (gift tax), 
18906 (personal income tax), 26191 (bank and corporation taxes), 30341 
(cigarette tax), or 32365 (alcoholic beverage tax) of the Revenue'and 

Taxation Code or for which a notice to withhold may be given pursuant to 

Section 1755 of the Unemployment Insurance Code (unemployment compensation 

contributions) or Section 6702 (sales and use tax), 7852 (vehicle fuel license 

tax), 8952 (use fuel tax), 10051 (motor transportation tax), 11451 (private 

car tax), 16101 (gift tax), 18807 (personal income tax), 26132 (bank and 

corporation taxes), 30311 (cigarette tax1 or32381 (alcoholic beverage tax) 

of the Revenue and Taxation Code. 

Procedure for issuance of order. Special procedures for issuing with-

holding orders for taxes are provided in Section 723. 31. The state taxing 
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authority is authorized to issue withholding orders for taxes directly with

out application to the courts. Such orders are subject to the restrictions 

provided by Section 723.5°, but the taxpayer may not secure additional 

relief under Section 723.51. 

Where a taxpayer has had an opportunity to have his tax liability re

viewed--either administratively or judicially--the state taxing authority may 

apply to the proper court for a withholding order which is not subject to 

the restriction imposed by Section 723.50. In such case, the taxing authority 

can obtain an order, after court hearing, that requires the employer to with

hold all of the employee's earnings in excess of the amount essential for the 

support of the taxpayer and his family. This grant of authority is not intended 

as a directive that the authority be used generally. This extreme remedy 

could be harsh in its application and should be used sparingly. Even where 

there has been an administrative or judicial review of the tax liability, 

the taxing authority may find it desirable to issue its own withholding order 

which will, of course, be subject to the restrictions provided by Section 

723·50. 

The Commission has not considered whether the basic procedures for deter

mination of tax liability and issuance of warrants or withholding orders pro

vided by the Unemplqyment Insurance Code and the Revenue and Taxation Code 

satisfy constitutional requirements of due process. The authorization to 

issue earnings withholding orders for state taxes assumes that such constitu

tional requirements will be satisfied before the earnings withholding order 

for taxes will be issued. 

Form of order. The withholding order for taxes must be denoted as such 

on its face. The form of the order must comply with rules of the Judicial 

Council. See Section 723.126. 
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Priority. A withholding order for taxes takes priority over any prior 

order except one for support or another withholding order for taxes. As 

indicated in the Comment to Section 723.30, a support order always takes 

priority over any other order. Thus, where a support order is in effect 

and a subsequent tax order is received, the employer will continue to with-

hold for support, and the amount withheld pursuant to the tax order will be 

dependent upon the amount of earnings left after subtracting the amount with-

held pursuant to the support order. See the Comment to Section 723.50. 

However, where the prior order is for the collection of a debt other than 

for taxes or support, the tax order displaces the prior order, and the 

employer must withhold pursuant to the tax order until the tax debt is com-

pletely paid. If the earnings withholding order for taxes is satisfied dur

ing the withholding period of the prior order (Section 732.22), the employer 

IIBlst then again withhold pursuant to the prior order. Where there is a prior 

tax order in effect, the second tax order is void; the employer may not with-

hold pursuant to the second order and IIBlst properly notify the agency which 

issued or obtained the second order of the reason for his action. 

Procedure ;provided exclusive. The procedure for withholding earnings 

for the collection of state tax liability provided in the Employees' Earnings 

Protection Law is exclusive. The authorization, for example, to direct orders 

to third persons who owe the taxpayer money found in Section 18807 (personal 

inccme tax) and Section 26132 (bank and corporation tax) of the Revenue and 

Taxation Code is limited by Section 723.31. Subdivision (d) of Section 723.31 

makes this clear. Section 723.31 deals, however, only with orders for the 

collection of certain state taxes. The collection of federal taxes is accan-

plished pursuant to federal law and cannot be limited by state law. See Int. 

Rev. Code of 1954, § 7334(c). As to state and local taxes not within the scope 

of Section 123.31, the tax liability is treated the same as any other 

obligation. See discussion supra. 
-53-



r • "-

r 
',-

c 

§ 723.32· Lien created by service of earnings vithholding order 

723.32. Service of an earnings withholding order creates a 

lien upon the earnings required to be vi tbheld pursuant to such 

order. Such lien shall continue for a period of one year from the 

date such earnings became payable. 

Comnent. [To be prepared by Professor Riesenfeld.) 
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Article 3. Restrictions on Earnings Withholding 

§ 723.50. M3.xim.un amount of earnings that !mY be withheld 

723.50. (a) As used in this section, "nonexempt earnings" for 

any workweek means the earnings of the judgment debtor for that work-

week less the sum of the following: 

(1) An amount equal to the amount that wgul.d be withheld for 

federal income tax purposes from the same amount of earnings of a 

single person who claims one exemption. 

(2) An amount determined by the State Administrator which is 

representative of the amount that would be withheld for federal social 

security tax purposes from such amount of earnings. 

(3) An amount determined by the State Administrator which is 

representative of the amount that would be withheld for state unemploy-

ment insurance taxes from such amount of earnings. 

( 4) An amount equal to the amount that would be wi thhel.d for 

state income tax purposes* from the same amount of earnings of a 

single person who claims one exemption. 

(5) An amount equal to thirty (30) times the federal. minimum 

hourly wage prescribed by Section 6(a)(1) of the Fair labor Standards 

Act of 2938 in effect at the time the earnings are payable. 

(b) Except as otherwise provided in Sections 723.30, 723.31, and 

723.106, the m!lximum amount of the earnings of a judgment debtor in 

any workweek which can be withheld pursuant to this chapter is twenty

five percent (25%) of his nonexempt earnings. If the amount computed 

*This is drafted in anticipation of the adoption of a state system for with
hol.ding of personal income taxe s. 
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under this subdivision is not a multiple of one dollar ($I), fractional 

amounts less than one-half dollar shall be disregarded and fractional 

amounts of one-half dollar or more shall be rounded upward to the next 

higher whole dollar. If' the total amount withheld is not more than one 

dollar ($l), ~thing shall be withheld. 

(c) The state Administrator shall prescribe by regulation the 

method of computing the amount to be withheld in the case of earnings 

for any pay period other than a week, which method shall be substantially 

equivalent in effect to that prescribed in subdivision (b). 

(d) The state Administrator shall prepare withholding tables for 

determining the amount to be withheld from the earnings of employees 

for representative pay periods. The tables may prescribe the amounts 

to be withheld according to reasonable earnings brackets. The tables 

prepared by the State Administrator pursuant to this subdivision shall 

be used to determine the amount to be withheld in all cases where the 

tables permit cOmp1tation of the amount to be withheld. 

COIlIIIIent. Section 723.50 provides the standard exemption applicable to 

all earnings withholding orders other than orders for support, certain orders 

for taxes, and orders based on multiple sources of earnings. See Sections 

723·30 (support); 723.31 (taxes); 723.106 (multiple sources of earnings). 

See also Section 723.51 (exemption obtained by special hardShip showi~). 

Section 723.50 reflects policies similar to those underlying Sections 

302 and 303 of the federal Consumer Credit Protection Act. In determining 

the amount of the debtor's earnings subject to garnisbment, under both this 

section and the federal law, certain basic amounts withheld pursuant to law 
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are first deducted. Federal law requires the deduction of all amounts 

actually "required by law to be withheld." For example, the amount actually 

withheld for federal income tax purposes from the debtor's earnings is 

deducted in determining his earnings subject to garnishment ("disposable 

earnings"). Thus, a debtor claiming a greater rrwnber of exemptions will 

have less withheld and therefol'e more subject to garnishment. This produces 

the aIlOlll9.lous situation that a debtor with a large family and greater needs 

may have more earnings garnished than a single debtor with the same gross 

income and with more limited needs. Moreover, the federal statute does not 

elaborate upon what are considered to be "amounts required by law to be 

withheld." To alleviate these problems, Section 723.50 either specifies pre

cisely the amounts to be deducted in determining the portion of the debtor's 

earnings which are subject to garnishment ("nonexempt earnings") or directs 

the State Administrator to fix such specific deductions. These items are 

related to the types of deductions made under federal law; Le., they are 

based on the amounts withheld for federal and state income taxes, social 

security, and unemplOJ'lll€nt insurance. See paragraphs (1)-(4) of subdivi

sion (a). However, the amount deducted to determine nonexempt earnings is 

fixed according to a formula and is not necessarily the amount actually 

deducted from the debtor's earnings. One of the major benefits of this 

scheme is that it permits tables to be prepared which indicate the exact 

amount to be withheld from any given amount of earnirg s • Subdivision (d) 

directs the State Administrator to prepare tables which will be distributed 

to every employer required to withhold earnings. See Section 723.107. An 

employer therefore need not make any computations but will simply withhold 

pursuant to an earnings withholding order the amount listed in the tab1.es 

provided him. 
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Both the federal scheme and Section 723.50 make some provisions for 

the effect of inflation. The federal statute, however, merely provides a 

floor based on the federal miniIrrum wage. That is, the federal statute does 

not permit the creditor to reduce the debtor's weekly disposable earnings 

below an amount equal to thirty times the federal minimum wage. As the 

federal minimum wage is increased, this floor is increased accordingly. 

(Under the current federal law, if a debtor's disposable earnings are less 

than forty~eight dollars per week, no garnishment is permitted; if his dispos

able earnings are between forty-eight and sixty-four dollars, all his dispos

able earnings above forty-eight dollars are subject to garnishmentj if his dis-

posable earnings are more than sixty-four dollars a week, twenty-five percent 

of his dispolHlble earnings are subject to garnishment.) This floor is not an 

exemption excluded from every debtor's earnings. In contrast, paragraph (5) 

of subdivision (a) provides a basic minil:nim exemption that is always deducted 

in determining nonexempt earni.ngs. 

Where an earnings withholding order for support is in effect, the amount 

withheld pursuant to such order is subtracted from the gross income before 

computing the amount to be withheld pursuant to any other order. See Section 

723.30 and Comment thereto. As to the application of this section to with-

holding orders for taxes, see Section 723.31 and. Comment thereto. 
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§ 723.51. Amounts essential for far..ily support exe;npt 

723.51. The portion of his earnings which a judgment debtor proves 

is essential for the support of himself or his family is exempt from 

levy under this chapi;er. This section does not require that a judgment 

debtor be permitted to continue his accustomed standard of living or 

to maintain a standard of living approp~iate to his station in life. 

comment. Section 723.51 is based on the exemption formerly provided by 

subdivision (c) of Section 690.6. Hm,ever, the standard for the exemption 

provided here is more restrictive than former subdivision (c) of Section 

690.6 ("essential for support" as compared to "necessary for the use"). 

This strict standard recognizes that the liberal exemption })L'ovided by Sec:-

tiQn 723.50 should be adequate except in extremely rare and unusual cases. 

This section is not intended to be used for the maintenance of a life style 

appropriate to the debtor's station in life or an accustomed standard while 

the debtor owes money on unsatisfied judgments against him. 

Former subdivision (c) of Section 690.6 prevented the debtor from cla~ 

ing the support exemption if the debt SOU@lt to be collected was: 

(1) Incurred by t-l1e deMor, his wife, or his family for the 
common necessaries of life. 

(2) Incurred for personal services rendered by any employee 
or former employee of the Gebtor. 

In actual operation, th~ effect of the "common necessaries" rule in 

California was to decide the question whether competing creditors could reach 

a debtor's earnings neither from the debtor's point of view (the needs of the 

debtor's dependents were ignored) nor from the creditor's viewpoint (no con-

sideration was given to whether the creditor was careful to advance credit 
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to the debtor only after ascertaining that his credit worthiness showed an 

ability to payor "Whether the creditor provided the debtor with quality 

goods or services. Rather, the claims of competing creditors for earnings 

could be decided on the technical, and usually irrelevant, issue of what 

was a "common necessary of life." See, e.g., Los Angeles Finance Co. v. 

Flores, llO Cal. App.2d supp. 850, 243 P.2d 139 (1952). The "common neces-

sary" exception has accordingly been eliminated. 

The exception which permitted a creditor "Who was a former employee of 

the debtor to tske a portion of the debtor's wages even though the debtor 

could show the money was necessary for the support of his family hss also 

been eliminated. This exception was largely irrelevant to the low income 

debtor, for such a debtor has no employees, and there is no indication that 

this provision was ever actually invoked by a creditor. See generally 

Recommendation Relating to Attschment, Garnishment, Exemptions From Execution: 

Employees' Earnings Protection Law (1971). 
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Article 4. Procedure for Issuance of 

Earnings Withholding Orders 

§ 723.100. Judicial Council authorized to prescribe practice and procedure 

723.100. Notwithstanding any other provision of law, the 

Judicial Council may provide by rule for the practice and pro-

cedure in proceedings under this article. 

Comment. Article 4 outlines generally the procedure for issuance and 

review of an earnings withholding order; however, Section 723.100 authorizes 

the Judicial Council to provide by rule for such special practices and pro

cedures which it believes necessary or desirable for proceedings under this 

article. Such changes might include, for example, shortening the time for 

hearing or for giving notice of hearing on application of the judgment 

debtor and 1illliting the presentation of oral testimony where appropriate. 
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§ 123.101. Service; recovery of costs 

123.101.'. (a) Service under this article shall be by personal 

delivery or by first-class mail, airmail, registered mail, or certi

fied mail, postage prepaid. 

(b) Notwithstanding Section 1032.6, a judgment creditor is not 

entitled to the costs of service under this chapter which exceed 

one dollar. (.$].) • 

Comment. Subdivision (a) 01' SeCtiOD 123.J.Ol specifies the means by 

which service must be accomplished under this chapter. Although personal 

service is authorized, it is anticipated that the convenience and ec~ 

of service by mail will result in the overwhelming use of this method. In 

any event, subdivision (b) makes clear that, regardless of which means is 

actually used, the recovery of the costs of service is limited to one dollsr. 
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i.1S!. J 02-. Application for issuance of earnings withholding order 

723. -102. (a) A judgment creditor may apply for the issuance of an 

earnings withholding order by filing with the clerk of the court from 

which the order is sought an application in the form prescribed by-

the Judicial Council. 

(b) The application for an earnings withholding order shall be made 

to the court which entered the judgment pursuant to which the earnings 

withholding order is sought if the address of the judgment debtor's last 

known residence is within 150 miles of the city where that court is located. 

(c) In cases not covered by subdivision (b), the application shall be 

made to a court of record in the county where the judgment debtor was last 

known to reside. An application filed under this subdivision shall be 

accompanied by an abstract of the judgment in the form prescribed by Sec

tion 674. 

Comment. Subdivisions (b) and (c) of Section 723.lDa are based on Section 

722 (proceedings supplemental to execution). For the required content of the 

application} see Section 723.121. 
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§ 123.103. Notice aDd forms to be sent to Judg!I1ent debtor 

723.103. (a) At the time of filing an appJ.1cation for issuance 

of an earnings witbhold1 Dg order, the JudsDent creditor shall serve 

the fol.l.owins upon the JudsDent debtor: 

(1) A copy of the appJ.1caUon for the earnings witbhold1Dg 

order. 

(2) A DOtice of the application. 

(b) Service upon the j'ndl9"8llt debtor shall be IIIlde at his last known 

re81aence address or, if no such address is known to the JudalDeut creditor, 

the documents lilly be lIIliled to the ,1udsment debtor in an ellYelope 

IIIlrked "Persona1--Important Documents" addressed. to him at his place 

of employment. 

(c) The failure of the judsJDent debtor to receive the dOCWll8Dts 

does not affect the validity of a properly issued earn1ngs witbho1d1Dg 

order. 

cau:uent. Section 123.103 is designed to give the JudslDent debtor 

notice of the imIIIinence of an earniDgs wit.bholding order so tbat be will be 

able to assert any facts which may affect the issuance or the amount of the 

order as soon as conveniently possible. For requil'ements for the applica

tion for an order and the notice of application, see Sections 723.121 aDd 

123.122. For methods of service, see Section 123.101. 

If the JudgJllent creditor fails to comply with this section, he lilly be 

subject to the ordinary sanctions for abuse of process aDd contempt, aDd any 

order issued lilly be subject to attack on grouDds of intrinsic fraud. BJw

ever, SUbdivision (c) lIIlkes clear that, even tholgh the jud@ment debtor falls 

to receive the notice aDd forms, the validity of the earniDgB witbboldiDg 

ol'der is not affected. 
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§ 723.104. Issuance or earnings withholding order 

723.104. Upon application of a judgment creditor, the cOlU't 

clerk shall prcmptly issue an earnings wi thhold1ng order in the fom 

prescribed by Section 723.125. 

CamDent. Section 723.104 !JBkes clear tlIat an earnings wii;bbolding order 

shall be promptly issued on the ex parte application of a jud@lnent creditor. 

'.Ihe debtor nay request a hearing pursuant to Section 723.105, bave such 

order modUied or terminated, and even recover f'ran the creditor IlIIICWlts 

withheld and paid over pursuant to such order, but this does oot affect the 

initial issuance of' the order. 
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§ 123.105. Hearing on a lication of ju nt debtor; court order after 
bearing; recovery of amounts already t ld and paid over 

123.105. (a) A Judgment debtor my, at all¥ t1me, apply tor a 

hearing to claim an exemption UDder this chapter if: 

(1) No prior hearing bas been held with respect to the earnings 

withholding order; or 

(2) There has been a material change in circumstances since the 

time of the last prior bearing on the earnings withlx>ldfng order. 

(b) Application for a bearing shall be made by fUing an original 

and one copy of the Judgment debtor's application for hearing and, it 

he claims the exemption provided by Section 123.51, his financial 

statement. 

( c) The hearing shall be held within 15 days after the date the 

application is filed. '!be court clerk shall notifY the JudipDent debtor 

and the judgment creditor at lea at 10 days before the bearing ot its 

time and place and shall include with the notice to the Judgment creditor 

a copy of the application for bearing and the financial statement, it 

all¥. 

(d) If, after hearing, the court orders that the earnings with

holding order be modified or terminate.d, the clerk shall prauptly send 

a copy ot the modified earnings withholding order to the employer of 

the judgment debtor or notifY the employer in writing tbat the earnings 

withholding order has been terminated. The court my order that the 

earnings withholding order be terminated as of a date which precedes 

the date of hearing. 
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(e) Except as provided in Section 723.106, it' the earnings with

holding order is terminated by the court, unless the court otherwise 

orders, the judgment creditor may not apply t'or another earnings with

holding order directed to the same employer with respect to the same 

Judgment debtor t'or a period ot' 125 days t'ollowing the date ot' the 

order. 

(t') It' an employer has withheld and peid over amounts pursuant 

to an earnings withholding order after the date ot' tennination ot' such 

order, the judgl!lent debtor may recover such amounts :from the Judgment 

creditor. 

Comment. Section 723.105 outlines general~ the procedure t'or the hear

ing ot' a debtor's cla1ms in opposition to the issuance ot' an earnings with

holding order. Section 690.50 is not applicable. 

A debtor is not limited as to when he rray apply t'or a hearing; however, 

unless there has been a mterial change in either his income or his needs, 

he my apply only once during the period the order is in effect. See sub

division (a). A similar limitation applies to a judgment creditor, who may 

not apply t'or the issuance ot' an earnings withholding order directed to the 

same employer for the same debtor t'or 125 days t'ollowing the Judicial tenni

nation of a prior order, except in connection with a multiple employment or 

unless the court orders otherwise. See subdivision (e). 

An application is mde by the debtor by filing an original and one cOW 

ot' his application and, it' necessary, his t'inancial statement. Subdivision 

(b). For the t'orm ot' these documents, see Sections 723.123 and 723.124. 

upon receipt ot' these documents, the matter is set t'or a prompt hearing 
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and the clerk is required to send the copies of the application and financial 

statement to the creditor and notice of the hearing to both parties. See 

subdivision (c). 

After hearing, the court lIIl.y order that the earnings withholding order 

be modified or even terminated. The date fixed for termination of the order 

lIIl.y precede the date of the hearing. See subdivision (d). Where the date 

of termination is IIIl.de retroactive, an employer lIIl.y have already withheld 

and paid over pursuant to the earnings withholding order prior to receipt 

of notice of termination. Subdivision (d) of Section 723.22 mkes clear 

that the employer is not liable to the debtor for such amounts and subdivi

sion (f) of this section authorizes the debtor to recover such amounts fram. 

his creditor. 
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§ 123.106. Multiple sources of earnings 

723.106. (a) As used in this section, the tenn "earnings" in-

eludes all compensation, including tips, for services perfonned by an 

employee whether such compensation is received from an employer or 

fran others. 

(b) Where a judgment debtor has earnings from more than one source, 

an earnings withholding order may be issued ba sed on the debtor's total 

earnings but directed to one _ employer. 

(c) An employer shall not be required to withhold pursuant to this 

section, an amount in excess of the lesser of. the following: 

(1) The amount of earnings otherwise payable by that employer to 

the judgment debtor; or 

(2) An amount equal to that which would be pennitted to be with-

held if the total. earnings of the debtor were used in computing non-

exempt earnings under Section 723.50. 

(d) A Judgment creditor may, at any time, request a hearing to 

prove that the judgment debtor receives earnings fran more than one 

source and that the judgment creditor should be granted an order requir-

ing one employer to withhold a greater amount from the earnings payable 

by that employer than he would have to withhold were he the jud.BJDent 

debtor' B only source of earnings. The request shall set out the facts 

on which the judgment creditor's claim is based. The request shall be 

made to the court to which application is made for the earnings- with-

holding order. 

(e) The court shall set the matter for hearing after receiving the 

written request together with an affidavit stating that the judgment 
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creditor has served a copy of the request for hearing in the manner 

provided in Section 723.101. The court clerk shall notify the judg-

ment debtor and the judgment creditor at least 10 days before the 

hearing of its time and place. 

(f) The judgment creditor has the burden of proof on the issue of 

his right to have a greater amount withheld by one employer pursuant to 

this section. If the court finds that the judgment creditor is entitled 

to an order requiring an employer to withhold a greater amount from the 

judgment debtor's earnings than the employer would have had to withhold 

were he the Judgment debtor's only source of earnings, the court shall 

make an appropriate order. 

(g) The hearing provided by this section may be combined with a 

hearing under Section 723.105. If an earnings withholding order has 

previously been issued under this section, the court, sfter hearing held 

at the request of either the judgment debtor or the judgment creditor, 

may modify the prior order, and the clerk shall promptly send a copy of 

the revised order to the employer of the judgment debtor. 

Comment. Section 723.106 affords a creditor an opportunity to require 

an employer to withhold more than he would otherwise withhold by a showing 

that the debtor has a greater source of earnings than that one employer. This 

can occur both 'Where the debtor has two or more employers and where he is 

receiving "earnings," such as tips which are included here as earnings for the 

purpose of computing the amount of earnings which may be garnished. It should 

be noted that the term "earnings" used here is still limited to compensation 

for services rendered by an employee, l:!.!., an employee-employer relationship 
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is involved, even though the compensation for the work performed may not 

come directly from the employer. Where there are two employers, the 

creditor may, of course, apply for separate withholding orders directed to 

each; however, there may be advantages for both the creditor and debtor in 

having only one of these two employers withhold the total amount garnish-

able from the debtor's combined earnings from both employers. 

Although subdivision (d) permits a creditor to request a hearing under 

this section "at any time," after the matter has been heard once, a second 

hearing should not be required unless and until there has been a change in 

circumstances that ~rrants reconsideration of the issues. 

Occasionally, in the multiple employment situation, only one employer 

will be withholding pursuant to an order based on the combined earnings of 

a debtor and a second employer will be served 'lith an earnings withholding 

order by a second creditor--both of the latter being unaware of the prior 

order. In such circumstances, it is up to the debtor to claim relief from 

the second order pursuant to Section 723.105. It should be noted in this 

regard that Section 723.105 authorizes the court to terminate the second 

order retroactively, and the debtor may recover amounts already paid over 

to the second creditor. 

c 
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§ 723.107. Transmittal of order and information to employer 

723.107. (a) The earnings withholding order, together with the 

form for an employer's return and the informational pamphlet and with-

holding tables published by the State Administrator, shall be served upon 

the designated employer by the judgment creditor. 

(b) An order not served upon the employer within 45 days after its 

date of issuance is void. 

Comment. Section 723.107 prescribes what must be served upon the employer 

by the judgment creditor and when such service must be accomplished to be ef-

fective. The form for the employer's return is prescribed in Section 723.127. 

r , 
',-- Service under this section will generally be accomplished by mail. Failure 

of the employer to accept such service can be dealt with by both the court 

(see Section 723.159) and the state Administrator. See Sections 723.154-

c 
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§ 723-108, Employer's return 

723'108. Any employer who receives an earnings withholding 

order shall complete the employer's return on the form provided 

by the judgment creditor and shall mail it to the judgment creditor 

within 15 days from the date he receives the earnings withholding 

order. 

Comment. Section 723.108 directs every employer to fill out and mail 

an Employer's Return to every judgment creditor who serves an earnings with

holding order. Such a return must be made even though the order is not 

given effect. See Comment to Section 723.23. For the form of the return,: 

see Section 723.127. 
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§ 723.109. Limitation on obtaining additional earnings withholding orders 

723.109. If an employer withholds earnings pursuant to an earn

ings withholding order, the judgment creditor who obtained such with-

holding order my not serve another withholding order on the same 

employer requiring him to withhold earnings of the same employee 

during the 10 days following the expiration of the prior earnings 

withholding order. 

Comment. Section 723.109 precludes a creditor who has obtained an 

earnings withholding order which has gone into effect from serving another 

order during the 10-day period following the expiration of his prior order. 

The purpose of this limitation is to give other creditors a 10-day period 

during which they can serve their earnings withholding orders while the 

original creditor is precluded from competing with them. The Original 

creditor may apply for the second earnings wlthholding order either before 

or after his prior order expires. But service of the second order while 

the original order is in effect will be ineffective under Section 723.23, 

and service during the 10-day period following expiration of the original 

order is prohibited by Section 723.109. Even though a creditor violates 

the 10-day moratorium period, the employer may act pursuant to what he bas 

received. See Section 723.29. Of course, after the expiration of the 10-

day period, the original creditor is treated like any other creditor. 
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Article 5. Forms; Instructional pamphl.et; Withholding Table 

§ 123.120. Judicial Council to prescribe fo~s 

123.120. The Judicial Council shall prescribe the form of 

the applications, notices, orders, and other documents required 

by this chapter and only such forms may be used to implement 

this chapter. 

Comment. Section 123.120 requires the Judicial Council to prescribe 

the forms necessary for the purposes of this chapter. Various sections 

prescribe information to be contained in the forms; but, subject to these 

requirements, the Judicial Council has complete authority to adopt and 

c revise the forms as necessary. 
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§ 723.121. Application for earnings wittholding order 

723.121. The "Application for Issuance of Earnings Withholding 

Order" shall be executed under oath and shall include all of the 

following: 

(a) The name and address of the judgment creditor. 

(b) The date and place where the judgment is entered. 

(c) The amount sought to be collected, indicating the amount 

of the judgment, plus additional accrued items, less partial satis-

factions, if any. 

(d) The name and address of the employer to whom the order will 

be directed. 

(e) The name and address of the person to whom the withheld money 

is to be paid. 

(f) The name and address of the person deSignated by the judgJ!ient 

creditor to receive notices. 

(g) A statement that the applicant has no information or belief 

that the indebtedness for which the order is sought has been discharged 

by a discharge granted to the judgment debtor under the National Bank-

ruptcy Act or that the prosecution of the proceeding has been stayed 

in a proceeding under the National Bankruptcy Act. 

(h) A statement that the applicant has complied with the require-

ments of Section 723.1U3. 

Comment. Although Section 723.121 rieqJli·j;ras the applicatIon to be 

executed "under oath," this may·.generally be done by a, stiltemeri£ signed 

under penalty of per jury. See Sep9:J,liln ,21il17.'5'. The ~:.;ttu:a1.r 'f-brm fu.r tbe-

application is prescribed by the Judicial Council. 
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c § 723·122. Notice of application 

723.122. In addition to other information required by the rules 

and regulations of the State Administrator, the "Notice of the Appli

cation for Issuance of an Earnings Withholding Order" shall inform 

the judgment debtor of all of the following: 

(a) The judgment creditor has asked the court to order the named 

employer to withhold from the earnings of the judgment debtor the maxi-

mum amounts allowed by law and to . pay these amounts over to the person 

specified in the application for the order in payment of the ju~nt 

described in the application. 

(b) The maximum amounts allowed by law to be withheld pursuant to 

Section 723.50. 

(c) No amount can be withheld from the earnings of a judgment 

debtor (1) for a debt which he can prove has been discharged by a dis

charge granted to him under the National B!1nkruptcy Act or (2) where 

he can prove that further proceedings for the collection of such debt 

have been stayed in a proceeding under the National B!1nkruptcy Act. 

(d) No amount can be withheld from the earnings of a ju~nt 

debtor which he can prove is essential for the suppcrt of himself or 

his family. 

(e) If a judgment debtor wishes a court hearing to prove that 

amounts should not be withheld from his earnings; ne DlUst file with 

the clerk of court tl'O copies of the "Application of Judgment Debtor 

for Hearing-," and, in addition, if he claims the exemption referred to 

in paragraph (d), he must also file with the clerk two copies of the 

"Judgment Debtor's Financial Statement." 

Comment. The actual form for the notice of application is prescribed 

by the Judicial Council. See Section 723.120. 
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§ 723.123. Form for application of judgment debtor for hearing 

723.123. The "Application of Judgment Debtor for Hearing" shall 

be executed under oath. In addition to other matters reQ.uired by the 

Judicial Council, where the judgment debtor claims the exemption pro

vided by Section 723.51, unless the judgment debtor claims that all 

his earnings are essential for the support of himself or his family, 

the application for a hearing shall indicate how much the judgment 

debtor believes should be \Tithheld from his earnings each pay period 

by his employer pursuant to the earnings withholding order. 

Comment. Although Section 723.123 reQ.uires the- a-pplication to J:fe' 

tJDooc1.loted "under oath," this may generally be done by a statement signed 

under penalty of perjury. See Section 2015.5. The actual form for the 

applicationis'prescribed by the Judicial Council. See Section 723.120. 
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c 

§ 723.124. Judgment debtor's financial statement 

723.124. The "Judgment Debtor's Financial Statement" shall be 

executed under oath and, in addition to other information which may 

be required by the Judicial Council, shall include all of the following 

information: 

(a) Name, age, and relationship of al1 persons dependent upon judg

ment debtor's income. 

(b) All sources of the judgment debtor's earnings and other income 

and the amounts of such earnings and other income. 

(e) All sources and the amounts of earnings and other income of the 

persons listed in subdivision (a). 

(d) A listing of all assets of the judgment debtor and of the per

sons listed in subdivision (a) and the value of such assets. 

(e) All outstanding obligations of the judgment debtor. 

(f) Any extraordinary prospective expenses that would justify a 

reduction in the amount of earnings that would otherwise be withheld 

pursuant to Section 723.50. 

(g) Whether anyesrnings withholding orders are in effect for the 

judgment debtor or the persons listed in subdivision (a). 

Comment. Although Sectihn 723.124 requires. the Financial 'Statement to 

be executed "under oath," this may generally be done by a statement signed 

under penalty of per jury. See Section 2015.5. The a etual form f~ the 

Financial Statement is. prescribed by, the Judicial C~gnci1. See Section 723·120. 
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§ 723.125. Earnings withholding order 

723.125. In addition to other matters required by the Judicial 

Council} the"Earnings Withholding Order' shall include all of the 

following: 

(a) The name and address of the employer to whom the order is 

directed. 

(b) The date and place where the judgment was entered and the 

name of the judgment creditor and judgment debtor. 

( c ) The net balsnce owing on the judgment. 

(d) A description of the withholding period and an order to the 

employer to withhold from the earnings of the judgment debtor the 

amount required by law to be withheld or the amount specified in the 

order, as the case may be, during such period. 

( e ) An order to the employer to pay over to the judgment creditor 

or his representative at a specified address the amount required to 

be withheld pursuant to the order in the manner and wi thin the times 

provided by law. 

(f) An order that the employer fill out the "Employer's Return" 

and return it by first-class mail to the judgment credit~r or his 

representative at a specified address within 15 days after the emplqyer 

receives the earnings withholding order. 

Comment. Section 723.125 specifies the information to be included in 

the Earnings Withholding Order. The fOIm of the order is prescribed by the 

Judicial Council. See Section 723.120. Special forms are prescribed for 

earnings withholding orders for support or taxes. See Section 723.126. 
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§ 723.126. Earnings withholding orders for support ·or taxes 

723.126. The requirements of Section 723.125 do not apply to an 

earnings withholding order for taxes or for support. The Judicial Coun-

cil shall prescribe the form and contents of withholding orders 

for taxes or for support. 

Comment. Although the information listed in Section 723.125 

will be necessary in an earnings withholding order for support or taxes, 

such orders have special rules concerning priority, duration, and amounts 

that may be withheld. See Sections 723.30 and 723.31. Accordingly, the 

form and content of these special orders is left to determination by the 

Judicial Council. 



c 

c 

§ 723.127. Employer's return 

723.127. (a) The "Employer's Return" shall be executed under 

oath and, in addition to other matters required by rules and regula-

tions of the state Administrator, the form for the return provided 

to the employer shall state ail of the following information:' 

(1) The name and address of the person to whom the form is to 

be returned. 

(2) A direction that the form be mailed to such person no later 

than 15 days after the date the employer receives the earnings with-

holding oIder. 

(3) The name and address of the judgment debtor and, if known, 

his social security number. 

(b) In addition, the employer's return form shall require the 

employer to supply all of the following information: 

(1) Whether the judgment debtor is now employed by the employer 

or whether the employer otherwise owes him earnings. 

(2) If the judgment debtor is employed by the employer or the 

employer otherwise owes him earnings, the amount of his earnings for 

the last pay period and the length of this pay period. 

(3) Whether the judgment debtor's earnings are now being with-

held pursuant to a prior earnings withholding order and, if so, the 

court which issued such order, the date it was issued, and the expira-

tion date of such order. 

Comment. Section 723.127 specifies the information to be included in the 

Employer's Return. The fOHn for the return is prescribed by the Judicial 

Council. See Section 723.120. The return may be executed under penalty of 

perJury. See Section 2015.5 . 
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§ 723.128. Inf'ormational pamphlet and withholding tables 

723.128. (a) The State Administrator shall prepare an informa-

tional fll.mphlet for employers and revise or supplement it to reflect 

changes in the law or rules regulating the withholding of earnings. 

(b) The State Administrator shall publish the informational 

pamphlet and the withholding tables adopted by him pursuant to Section 

723.50. He may impose a charge for copies sufficient to recover the 

cost of printing. 

Comment. Subdivision (a) of Section 723.128 requires the preparation 

of an informational pamphlet that contains the information necessary so that 

an employer may comply with the law. The creditor mails the employer a copy 

of the pamphlet with the earnings withholdiIl!> order. See Section 723.107. 

Subdivision (b) permits the State Administrator to recover the cost of 

printing informational pamphlets and withholding tables. 
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c 
Article 6. Administration and Enforcement 

§ 723.150. State Administrator 

723.150. Except for those duties required of the Judicial Council, 

the State Administrator shall administer and enforce this chapter. 

Comment. The state Administrator is the Department of Industrial Rela-

tions. See Section 723.11 (defining "state Administrator"). 

c 
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§ 723.151' Rules and regulations 

723.151. The state Administrator, in accordance with the provi-

sions of Chapter 4.5 (commencing with Section 11371) of Part 1 of 

Division 3 of Title 2 of the Government Code, shall adopt, amend, and 

repeal such rules and regulations as are reasonably necessary for the 

purpose of administering and enforcing this chapter and as are not 

inconsistent with this chapter. 

Comment. Section 723.151 requires that rules and regulations be 

adopted, amended, and repealed in accord with the Administrative Procedure 

Act. 

c 
-85 



c 
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§ 723.152. Investi~tions and enforcement powers generally 

723.152. For the performance of his duties, the State Adminis

trator has the powers conferred by Article 2 (cOJDmencillg with Section 

11180) of Chapter 2, Part 1, Division 3, Title 2 of the Government 

Code. 

Comment. Section 723.152 makes clear that the State Administrator, in 

performing his duties under this chapter, has the general authority given 

the head of each state department to make investigations and prosecute 

actions. 
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§ 723.153; Liaison with federal administrator 

723.153. The State Administrator may perform all acts required 

by the Administrator of the Wage and Hour Division of the United States 

Department of Labor as conditions to exemption of this state from the 

earnings garnishment provisions of the Consumer Credit Protection Act 

of 1968, including, but not limited to: 

(a) Representing and acting on behalf of the state in relation 

to the Administrator of the Wage and Hour Division and his represen-

tatives with regard to any matter relating to, or ariSing out of, the 

application, interpretation, and enforcement of the laws of this 

state regulating withholdinG of earnings. 

(b) Submitting to the Administrator of the Wage and Hour Division 

in duplicate and on a current basis, a certified copy of every statuta 

of ~~lG state affecting earnings withholding, and a ce~ 

tified copy of any decision in any case involving any of those statutes, 

made by the Supreme Court of this state. 

(c) Submitting to the Administrator of the Wage and Hour Division 

any information relating to the enforcement of earnings withholding 

laws of this state which he may request. 

Comment. Section 723.153 authorizes the State Administrator to do 

whatever is required by the federal administrator to obtain and maintain 

a state exemption from the earnings garni~hment provisions of the Consumer 

Credit Protection Act. A similarly broad grant of power as that contained 

in the first paragraph of Section 723.153 is found in Government Code 
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Code Civ. Pree. § 723.153 

Section 25210 (county participation in Economic Opportunity Act of 1964). 

Subdivisions (a), (b), and (c) are based on the language of 29 Code of 

Federal Regulations Section 870.55(a), requiring the State Administrator 

to act as liaison with the federal administrator. 
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c 
§ 723.154. Warning to violator 

723.154. If the State Administrator determines that the public 

interest will be adequately served by such action, he may give a per-

son who violates this chapter a suitable written notice or warning. 

Comment. Section 723.154 is based on Health and Safety Code Sections 

26332 and 26555. 

c 
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c 
§ 723.155. Conference with suspected violator 

723.155. If the State Administrator has reason to believe that 

any violation of this chapter has occurred or is threatened, he may 

hold an informal conference with the suspected violator or his repre-

sentative for the purpose of ascertaining the facts relating to the 

suspected violation and, if it appears that a violation has occurred 

or is threatened, arriving at an adequate and effective means of cor-

recting or preventing the violation. 

Comment. Section 723.155 is based on Section 12533 of the Government 

Code, which relates to the powers of the Attorney General in connection with 

( health care service plans. 
',-

c 



c 
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§ 723.156. Cease and desist order 

723.156. (a) The State Administrator, acting in the name of the 

people of the State of California, may issue an order directing any 

person to show cause why an order should not be issued directing such 

person to cease and desist from engaging in any act or practice in 

violation of any provision of this chapter. 

(b) Within 15 days after service of the order to show cause, the 

respondent may request a hearing on the question of whether acts or 

practices in violation of this chapter have occurred. The hearing 

shall be conducted pursuant to Chapter 5 (commencing with Section 11500) 

of Part 1 of Division 3 of Title 2 of the Government Code, and judicial 

review shall be available as provided by Section 11523 of the Govern

ment Code. 

(c) If the person fails to show cause why the cease and desist 

order should not be issued, the State Administrator may issue the 

order. 

Comment. Section 723.156 is based in part on Section 12534 of the 

Government Code, which relates to powers of the Attorney General in con

nection with health care service plans. 
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c 
§ 723.157. Injunctive relief; failure to cOlll}l1y "ith cease and-desist order 

723.157. In case of any violation of this chapter, if the 

violator does not comply with a cease and desist order issued pursuant 

to Section 723.156, the State Administrator, acting in the name of the 

people of the State of California, may institute a proceeding to ob-

tain injunctive relief or other appropriate relief in the superior 

court in and for the county in which the violation occurs or in which 

the principal place of business of the violator is located. Any pro-

ceeding under this section shall conform to the requirements of Chap-

ter 3 (commencing with Section 525) of Title 7 of Part 2 of the Code 

of Civil Procedure, except that the State Administrator shall not be 

required to allege facts tending to show the lack of an adequate re-

medy at law or tending to show irreparable damage or loss. 

Comment. Section 723.157 is based on Section 12535 of the Government 

Code, which relates to powers of the Attorney General in connection with 

health care service plans. 
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§ 123.15&. Injunctive relief pending administrative adjudication 

123.158. Whenever the State Administrator has reasonable cause to 

believe that there has been any violation of this chapter and that sub-

stantial and irreparable injury will be unavoidable if injunctive relief 

is not obtained pending final adjudication pursuant to Section 123.156, 

the State Administrator, acting in the name of the people of the state 

of California, may institute a proceeding to obtain such injunctive 

relief or other appropriate relief in the superior court in and for the 

county in which the violation occurs or in which the principal place of 

business of the violator is located. Any proceeding under this section 

shall conform to the requirements of Chapter 3 (commencing with Section 

525) of Title 1 of Part 2 of the Code of Civil Procedure, except that 

the State Administrator shall not be required to allege facts tending 

to show the lack of an adequate remedy at law. 

• 

Comment. Section 123.158 is based in part on Section 12535 of the Govern-

ment Code, which relates to powers of the Attorney General in connection with 

health care service plans. This section makes clear the power of the State 

Administrator to obtain judicial injunctive relief in emergency circumstances 

where normal administrative procedures would be inadequate. 
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c 
§ 723.159. Enforcement of orders 

723.159. Any order of the court made pursuant to this chapter may 

be enforced by the court by contempt or other appropriate order. 

Comment. Section 723.159 makes clear the power of the court to com-

pel obedience to its orders. See Sections 128 and 1209(5). See generally 

Part 3, Title 5 (Sections 1209-1222). 

c 
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c 
§ 723.160. Fraudulent withholding by employer 

723.160. If an employer withholds earnings pursuant to this 

chapter and, with the intent to defraud either the judgment creditor 

or the judgment debtor, fails to pay such withheld earnings over to 

the judgment creditor, the employer is guilty of a misdemeanor. 

Comment. Section 723.160 is based on Labor Code Section 227 (failure 

to make agreed payments to health, welfare, or similar fund). 

c 
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c 
§ 123.161. Remedies of jud~nt creditor 

123.161. If an employer fails to withhold or to pay over the 

amount he is required to withhold and pay over pursuant to this 

chapter, the judgment creditor may bring a civil action against such 

employer to recover such amount. 

Comment. Section 123.161 authorizes suit by a creditor against an 

employer both where the employer fails to withhold properly and where he 

fails to pay over amounts withheld. This remedy is independent of the pro-

cedure provided in Chapter 2 (Sections 111-123) of this Part and Section 

123.161 makes clear that supplemental proceedings under Chapter 2 are not 

a prerequisite to suit by the creditor against the employer. Whether or 

not Chapter 2 is applicable in this situation is a matter not dealt with 

here. 

Of course, in addition to the remedy Section 123.161 provides to the 

judgment creditor, the court has the power to compel obedience to its 

orders through exercise of the contempt power. See Section 123.159 and 

Comment thereto. 
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§ 723.162. Fees of clerk 

723.162. (a) The fee for filing an application for an earnings 

withholding order under subdiv:i:sion (a) of Section 723.101 is two dol-

lars ($2). 

(b) The fee for filing an application and abstract under subdivi-

sion (b) of Section 723.101 is two dollars ($2) when filed in a justice 

court and four dollars ($4) when filed in a superior or municipal court. 

(c) Except as provided in Section 72324, no other fees may be 

charged under this chapter. 
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FINANCIAL CODE 

Financial Code Section 15406 (repealed) 

Sec. 12. Section 15406 of the Financial Code is repealed. 

~,4g'.--~e-SBaPes-aRa-eeFtifiea~es-ieF-~s-Peeeivea-ei 

Comment. Section 15406 is superseded by the provisions of Sections 

690.7 and 690.7-1/2 of the Code of Civil Procedure. See Section 690.7,and 

Comment thereto. 
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c IABOR CODE 

Labor Code § 300 (amended) 

Sec. 13· Section 300 of the Labor Code is amended to read: 

300. (a) As used in this section the phrase "assignment of wages" 

includes the sale or assignment of, or giving of an order for wages or 

salary. 

ihl No assignment of ,-eF-eri.el'-f~ wages 81'- sa:l.al'Y ,earned or 

to be earned, sl!aU-ee is valid unless all of the following conditions 

are satisfied 

i!2 ~ek ~ assignment is contained in a separate written instru

ment, signed by the person by whom the saii.El. wages e!!'-sa~a1'Y have been 

earned or are to be earned, and identifying specifically the transaction 

to which the assignment relates t-aBil. .! 

~e~ ill Where 6liek ~ assignment ef,-~-eri.el'-fH-wage6-e!!'-ea:l.ar.f 

is made by a married person, the written consent of the husband or wife 

of the person making B1iek ~ assignment el'-eri.eF is attached to !Illel!i. 

~ assignment el'-eri.el'T-aBil. .! 

tS~ . (3) l.Jhere B\i@k ~ assignment el'-e!!'el'-fe!!'-wages-~-6da1'Y is 

made by a minor, the written consent of a parent or guardian of B\iel!i. ~ 

minor is attached to S\ieB-e1'El.e;r-e;r 2 assignment t-sRi.! 

~El.~ ill ,!here auOO- the assignment ef-e1'-e1'El.e!!'-fel!'-wage6-~-ss:l.ar.f 

is made by a person who is unmarried or who is an adult or who is both 

unmarried and adult, a written statement by the person making 6liek ~ 

assignment sl'-eri.el!' , setting forth such facts, is attached to or included 

in s\iek~ assignment sl'-~el't ~ 

te~ 122 No other assignment e1'-eri.e!!' exists in connection with 

the same transaction or series of transactions and a written statement 

by the person making 6\iek ~ assignment sF-sri.el!' to that effect ; is 

attached okeel!'eoke to or included oSBel!'eii.!l.t-aRi in the aSSignment. 

-99-



c 
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Labor Code § 300 

ff~ ill A copy of sliek-aa the assignment el"-eriep and of the 

written statement provided for in SliW;i.,;is;ieR-fa1-Hefllef paragraph (4) , 

authenticated by a notary public, BBail.-ke.,e-eeea ~ filed with the 

employer, accompanied by an itemized statement of the amount then due 

to the assignee t ~ 

(7) ~Fev;iaeay-~Ba~-at-Bliek-~;ime At the time the assignment is filed 

with the employer, no other assignment el"-eFEiel" for the payment of any 

wages el"-ea:l.a..,. of the employee is subject to payment 1 and no eUaeMeRt 

ep-levy-eR-eKeeliUeR earnings withholding order against eaika ~ wages 

~-eelaF;Y is in force. 

ABy-valika-aee!g&meRt,-wkeB-fiklea-!R-aeeeFEiaRee-w!tH-tHe-~l"8¥ikeieRB 

eEIBta!ReEi-keflliR,-sHall-Bave-~piel"!ty-w!ts-l"ee~et-te-aBY-elie8e(lieB~ 

filea-asBigRMeBt-el"-ElFEiep-el"-Blieee~eBt-attaeHmeBt-el"-leVY-ElB-eKeelit!~ 

Aay-~el"-ef-atteFBey-te-aeBiga-ep-eeil.eet-wagee-eF-salaF;Y-eHeil.-ee 

fllveeaele-at-aay-ttme-ey-tke-makep-taeFeef. 

(c) A valid assignment of wages suspends the operation of a sub

sequently served earnings withholding order until after the end of the 

pay period during which the earnings withholding order is served. There

after the earnings withholding order bas priority over the assignment. 

Ne-aes!gHmeBt-efy-eF-eFEieF-fel"-wages-el"-BalaF;Y-eBail.-ee-valia-liBleae

at-tse-ttme-ef-tHe-makiag-tkepesf,-sliBk-wages-el"-ealaF;Y-BaVB-eeeB-eaPBet7 

eKee~-fep-tfte-Beeess;itiee-ef-llfe-aea-tAeB-eBly-te-~Ae-~re&B-eF-~eeBe 

fyjOB!eA!B@-6lieA-Beeeeeit;iee-ef-l!fe-aiPeetly-aBEi-tHeB~eBly-teF-tHe-a~ 

aeeaea-te-flipBiBR-SlieR-Beeeeeit;iee.--~aaep-aBY-aBeigziLS~ ef7-eF-~l" 

tel"-wagee-EIl"-ealaF;Y-~e-ee-~,-a-_BM-te-eKeeea-,Q-~-eeM __ eI 
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c 

labor Code § 300 

(d) The employer BeaU-ae is entitled to rely upon the state-

ments of fact in the written statement provided for in BHea~viB~eBB 

ta~-aaa-te~-Refee~ paragraphs (4) and (5) of subdivision (b) , without 

the necessity of inquiring into the truth thereof, and the employer 

shall incur no liability whatsoever by reason of any payments made by 

him to an assignee under any assignment ef-erie!'; in reliance upon 

the facts so stated. 

(e) An assignment of wages to be earned is revocable at any time 

by the maker thereof. Any power of attorney to assign or collect 

wages or salary is revocable at any time by the maker thereof. 

i!2 No assignment of 9~-e~eF-~e!' wages 9!'-sala~ L earned or 

to be earned ~ Beall-ee ~ valid und~r any circumstances ; if the wages 

or salary earned or to be earned are paid under a plan for payment at 

a central place or places established under the prOVisions of Section 

204a e~-tk~B-e9ae • 

. ~ This section BRaU does not apply to deductions which the 

employer may be requested by the employee to make for the payment of 

life, retirement, disability or unemployment insurance premiums, for 

the payment of taxes owing from the employee, for contribution to fUnds, 
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c 
Labor Code: § SOO 

plans or systems providing for death, retirement, disability, unem-

ployment, or other benefits, for the payment for goods or services 

furnished by the employer to the employee or his family at the re-

quest of the employee, or for charitable, educational, patriotic or 

similar purposes. 

Comment. Section 300 is amended to make the section consistent with 

the Earnings Protection Law (Code eiv. Proc. §§ 723.10 et seq.). 

Subdivision (a). Subdivision (a) simply makes clear that the shortened 

phrase "assignment of wages" continues prior law as to the kind of instru-

ment dealt with in this section. 

Subdivision (b). Paragraphs (1) through (6) of subdivision (b) con-

tiDue without substantive change provisions formerly contained in Section 

300. Paragraph (7) of subdivision (b) continues without substantive change 

a provision formerly contained in Section 300 except that the former refer-

ence to the attachment or levy on execution against wages or salary is re-

placed by a reference to an earnings withholding order to confo:nn to the 

procedure provided by the Earnings Protection Law. 

Subdivision (c,). SUbdivision (cJ clarifies the relationship between 

a valid prior wage assignment and a subsequently served earnings withholding 

order. Where a wage assignment is in effect and an earnings withholding 

order is served, the employer shall not withhold- pursuant to the order 

until after the end of the pay period during which the order was served. 

Thus the wage assignment is in effect given an exclusive pre~reuc-e for that 

pay period and the debtor is given an opportunity to put his affairs in 

order. Such action may include revoking the wage assignment as to 'lIIlefIlned 
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ra bar Code § 300 

wages pursuant to subdivision (e). After such moratorium, the earnings 

withholding order has a priority over the assignment if the latter remains 

in effect. The unlimited preference formerly given to an assignment of un-

earned wages or salary is not continued because this preference would pezmit 

a judgment debtor to give preference to one creditor and to defeat the 

claims of other creditors who seek to collect on their judgments under the 

Earnings Protection raw. The partial preference given to assignmeuts will 

permit such assignments to continue to be used to secure certain loans. 

See Financial Code Sections 18659, 22009, 22471, and 24472. 

Subdivision (d). Subdivision (d) continues without substantive clIange 

a provision formerly found in Section 300. 

Subdivision (e). The first sentence of subdivision (e) which makes an 

assignment of unearned wages or salary revocable at any time by the maker 

thereof, replaces the former provision of Section 300 which invalidated an 

assignment of wages or salary unless such wages were earned or the assign-

ment was for necessities or for support. This provision also restricted the 

amount of unearned wages or salary that could be assigned. Although there 

are no limits on the amount of wages or salary that now can be assigned, sub-

division (e) will permit the person making the assignment of wages or salary 

to be earned to revoke the assignment at any time. Thus, where an assignment 

becomes too onerous, especially after service of an earnings withholding order, 

such assignment may be revoked. The delayed preference given the earnings 

withholding order under subdivision (c) will generally require persons having 

judgments, including support orders, to use the procedure provided in the 

Earnings Protection Law--rather than Section 3OO--to enforce their judgments, 

but it avoids conflict between wage assignments and orders issued pursuant 

to the Earnings Protection Law. 
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c 

c 

Ia bor Code § 300 

Subdivisions (f) and (g). Subdivisions (f) and (g) continue without 

substantive change provisions formerly contained in Section 300. other 

statutes may authorize deductions from employees I wages or salary without 

compliance with this section. E.g., Govt. Code §§ 1158, 12420, 13922, 20135. 

It should be noted that the inapplicability of Section 300 to the deductions 

referred to in subdivision (g) means not only that compliance with the 

formalities provided in Section 300 is not required but also that Section 

300 provides no special preferences for such deductions. 
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c 

c 

UNEMPLOYMENT INSURANCE CODE 

Unem;ployment Insurance Code § 1342 (amended l 

Sec. 14. Section 1342 of the Unemployment Insurance Code is 

amended to read: 

1342. Any waiver by any person of any benefit or risht under this 

code is invalid. Benefits under this code, incentive payments provided 

by Section 5401, payments to an individual under a plan or system estab

lished by an employer which makes provisions for his employees generally, 

or for a class or groups of his em;ployees, for the purpose of supple

menting unem;ployment compensation benefits, are not subject to assignment, 

release, or commutation, and are exem;pt from attachment and execution 

pursuant to Gee~ieBs Section 690.175 aBQ-'9Q~.e of the Code of Civil 

Procedure. Any agreement by any individual in the employ of any person 

or concern to pay all or any portion of the contributions required of his 

employer under this division is void. 
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OPERATIVE DATE 

Sec. 15. This act becomes operative on July 1, 1973, but the 

Department of Industrial Relations and the Judicial Council may, 

prior to that date, do whatever is necessary so that this act may 

go into effect on July 1, 1973. The Department of Industrial Relations 

shall publish the esrnings withholding tables and informational pamph-

lets referred to in Section 723.128 before July 1, 1973. The Judicial 

Council shall prescribe by rule the necessary forms as required by 

Section 723.120 before July 1, 1973· 
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