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#36.80 6/3/71 

Memorandum 71-41 

Subject: Study 36.80 - Condemnation (Procedural Problems Generally) 

SUMMARY 

The first installment of the background study by Mr. Ma.tteoni '. 

covers generally procedural matters up to and including the answer in an 

eminent domain action. The major points made in the study are capsulized 

below. Nevertheless, you should read the study prior to the meeting so 

you will be prepared to make basic policy decisions. The points are dis-

cussed in this memorandum in a different order than in the study, but 

references are made to pertinent portions of the study. 

ANALYSIS 

Negotiations or Formal Offer as Prerequisite to Condemnation (EE' 3-12) 

The study indicates that it is desirable to encourage condemnors to 

negotiate for purchase of the property before being able to resort to the 

power of eminent domain. This sort of requirement has been adopted as a 

policy by some California condemnors and is a statutory requirement in 

some other jurisdictions. It should also be noted tbat Section 301 of the 

federal Uniform Relocation ASSistance and Real Propert~ Acquisition Policies 

Act of 1970, which applies to federally-aided California takings, contains 

the following policy gUidelines for agency heads: 

(1) The head of a Federal agency shall make every reasonable 
effort to acquire expeditiously real property by negotiation. 

(2) Real property shall be appraised before the initiation of 
negotiations, and the owner or his designated representative shall 
be given an opportunity to accompany the appraiser during his inspec­
tion of the property. 
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(3) Be~ore the initiation o~ negotiations for real property, the 
head of the Federal agency concerned shall establish an amount which 
he believes to be just compensation therefor and shall make a prompt 
of~er to acquire the property for the full amount so established. In 
no event shall such amount be less than the agency's approved appraisal 
of the fair market value of such property. • • • The head of the 
Federal agency concerned shall provide the owner of real property to be 
acquired with a written statement of, and summary of the basis for, the 
amount he established as just compensation. Where appropriate the just 
compensation for the real property acquired and for damages to remain­
ing real property shall be separately stated. 

The substance of these provisions would be incorporated into the California 

law in two of the relocation assistance bills presently before the Legis-

lature. (A.B. 533, S.B. 633.) 

There are two aspects to making an attempt to purchase a prerequisite 

to an eminent domain proceeding: (1) a good faith attempt to negotiate 

and (2) a concrete offer to purchase. 

Requiring the condemnor to negotiate in good faith, as in subdivision 

(1) of Section 301 above, is subject to the following criticisms: 

(1) Proving failure to "negotiate" will be difficult. 

(2) A negotiation requirement o~fers the condemnee opportunities for 

dilatory tactics. 

(3) "Negotiation" often amounts to little more than informing the 

landowner of the condemnor's value estimate. 

Requiring the condemnor to make a "concrete offer," as in subdivision 

(3) of Section 301 above, is not subject to the criticisms leveled at a 

negotiation requirement. Having the condemnor offer to purchase the property 

at fair market value as a condition precedent to condemnation is feasible, 

and the study offers sample provisions so drafted on pages 9-11. In addition, 

a negotiation requirement could be incorporated as a matter of policy, 

without making it a jurisdictional prerequisite. 
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If such a policy is adopted, at least three subsidiary considerations 

become involved: 

(1) Suppose the ?roperty owner cannot be located or he does not 

receive the offer to purchase? Apparently the eminent domain proceeding 

should still be valid if the offer is properly served. 

(2) Will the offer be deemed an admission against interest by the 

condemnor if the case goes to trial? Presently an offer of compromise is 

not admissible in California and most other jurisdictions. The policy is 

to encourage liberal offers by condemnors. It should be noted, however, 

that the Commission has previously rejected a similar policy with regard 

to a deposit of probable just condemnation made by the condemnor for 

immediate possession purposes: the Commission has determined to make the 

appraisal data upon which the deposit is based available for impeachment 

and to m~ke the appraiser a competent witness. Cf. Eminent Domain Code 

Section 1268.10; People v. Cmian, 1 Cal. App.3d 1001, 81 Cal. Rptr. 713 

(3) Should some system be adopted to assure adequate offers--condemnee 

to get fees and expenses of trial if the award substantially exceeds the 

offer? This possibility has been discussed in depth in connection.ath the 

study Professor Ayer prepared for the Commission. 

It should be noted that, if an offer to purchase as a jurisdictional 

prerequisite is adoyted, the mechanisms for appraisal and informing the 

property owner are already present in the Commission's proposed immediate 

possession scheme. See Eminent Domain Code Sections 1268.01 and 1268.02. 

This scheme could be generalized and made applicable to all takings. 
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Contents of Resolution of Necessity (pp. 15-18) 

The study points out that there are two laws demanding consideration 

of environmental issues in planning public projects and queries whether 

the contents of the resolution of necessity should be altered to reflect 

these laws. The two laws cited are California Land Conservation Act 

of 1965 (Williamson Act) and Environmental Quality Act of 1970. The 

Williamson Act requires that land in an agricultural preserve be saved if 

other appropriate land is available for a public project. This requirement 

is not enforceable by a condemnee unless the particular condemnor is one 

whose resolution of necessity is not made conclusive by statute. Government 

Code Section 51294. The Environmental Quality Act of 1970 makes it state 

policy for all public entities to consider environmental factors in 

planning projects. No enforcement mechanisms are provided. 

Examples of laws requiring public planners to give consideration to 

other than economic and engineering factors could be multiplied as has 

previously been indicated to the Commission. See Memorandum 71-20 (fraud 

exception to the resolution of necessity--considered at the April 1971 

meeting). The policy question is whether these broader considerations 

should be incorporated into the resolution of necessity. The staff 

believes such an incorporation would be ill-advised: (1) the requirements 

are too numerous and constantly changing--the general requirements of 

public interest and necessity are sufficiently broad to encompass them; 

(2) to place the broader considerations in the resolution of necessity 

is to make them automatically nonjusticiable for the most part, which may 

well not have been the Legislature's intent, with the possible exception of 

the Williamson Act; and (3) since most environmental laws require broad 
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considerations in planning generally, they should be enforceable in the 

same way regardless whether the planning involves condemnation of land. 

Delay or Abandonment Before Condemnation (pp. 12-15) 

The study points out that, in California, the adoption of a resolution 

of necessity does not amount to a "taking" of the property. Consequently, 

a resolution may be adopted which effectively precludes development and 

beneficial utilization of property and may cause a marked decline in value, 

long before a suit is filed; indeed, a suit may never be filed. Similar 

effects may occur even absent a resolution of necessity, if it is known 

that a public project is imminent. 

The study does not explore these problems in depth but offers several 

possible solutions: 

(1) If there is unreasonable delay between filing a map indicating a 

public project and filing an action to take, the condemnee may be awarded 

additional damages. (Connecticut) (Is this the problem of the extent to 

which reduction in the value of the land caused by announcement of the 

project is to be reflected in the award?) 

(2) There could be a time limitation for the filing of an action 

after adoption of a resolution. (The study indicates that this solution 

will be both unfair and ineffective; the staff does not necessarily agree.) 

(3) Statement in the resolution that condemnor intends to complete 

project within certain time. (New York; the Commission's scheme already 

incorporates such a feature--see Eminent Domain Code Section'40l (future 

use). ) 

(4) Any resolution of condemnation for which the property is no 

longer needed should be rescinded. 
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It is the staff's belief that the problem is more serious than the 

study appears to indicate. See the letter to the Commission attached as 

Exhibit I. Further, there has been continuing legislative concern with the 

problem, and the Legislature has expressly sent the problem to the Commission 

to resolve. See the news article attached as Exhibit II. There have been 

law review articles written, and the staff believes that there are solutions 

available other than those listed in the study. The staff suggests that 

consideration of this matter be deferred for separate in-depth considera­

tion. 

J~ial System for Condemnation(pp. 19-20) 

The study assumes that the present judicial system for condemnation 

will be retained. It may be of interest to note that the New York Eminent 

Domain Commission is planning to recommend a judicial system for New York 

to replace the present administrative and quasi-judicial systems now used 

in New York. 

Jury Trial (pp. 21-26) 

The study recommends that the Commission leave the constitutionally 

authorized jury trial intact. The study points out that the institution of 

the jury trial in eminent domain proceedings has been severely criticized 

recently: 

(1) Jurors are not equipped to handle the complex valuation deter­

minations required. 

(2) Jury trials consume an excessive amount of time. 

(3) Jury trials raise the expense of condemnation. The study goes 

on to point out, however, that there are countervailing considerations: 
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(a) A jury should decide any question involving the expenditure of 

public funds. (The juror as taxpayer.) 

(b) A jury should decide what fair market value really is. (The 

juror as homeowner or potential homebuyer.) 

(c) Alternatives to jury trial are presently available--Public 

Utilities Commission, referees, arbitrators, judges. 

(d) Innovations should b3 adopted cautiously; experimentation should 

be encouraged. (No specifics suggested.) 

It should be noted that the State Bar Committee on Governmental Lia­

bility and Condemnation does not approve the abolition of eminent domain 

jury trials. The reasons given for this opposition are appended as 

Exhibit III. 

A change in the present rules will require a constitutional amendment. 

There is presently a proposal for such an amendment before the Legislature. 

See EXhibit IV. This issue is being given thorough consideration at the 

current session .of the Legislature. 

Limitation on Expert Witnesses (pp. 21-26) 

The study notes that one of the Los Angeles Superior Court reform 

suggestions is to provide that expert appraiser testimony in eminent domain 

cases be limited to two appraisers appointed by the court with provision 

for appointment of a third appraiser if a divergence exists in the two 

appraisals greater than ten percent; the costs of the appraisers to be 

borne by the condemning agency; the right of the property owner to give 

valuation testimony himself to be unaffected by these provisions. 

The reason for this suggestion is that an "enormous expenditure of 

time" is "devoted to amassing of appraisers employed by the adversary 
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parties and often fulfilling the role of advocate as well as appraiser." 

Further, the number of appraisers is directly related to the wealth of the 

parties, putting property owners generally at a disadvantage against the 

condemning agency. 

The study rejects this suggestion, pointing out that: 

(1) It is counsel, rather than an appraiser, who guides the valua-

tion of the property. As a consequence, the attorney will pursue independ-

ent investigation and get expert facts and opinion for cross-examination 

and rebuttal purposes. Thus, the two-appraiser system will not save money. 

(2) Nonappraisal experts may still be called, ~, foundational 

experts, persons familiar with rezoning possibilities, and the like. Thus, 

the two-appraiser system will not save court time. 

The State Bar Committee on Governmental Liability and Condemnation 

likewise opposes the appraiser-limitation suggestion: 

(I) The suggestion would remove the ability of litigants from 

presenting evidence in their own behalf and place the selection of wit-

nesses in the judge, who does not have a sufficient expertise in the 

field of eminent domain. 

(2) Due process requires that individual litigants should retain their 

fundamental right to present witnesses of their choice. 

There is presently before the Legislature a bill to effectuate the 

reform proposal. See Exhibit V. The proposal has already been signifi-

cantly amended. See Exhibit VI. 

Jurisdiction (pp. 27-29) 

Code of Civil Procedure Section 1243 provides: 

1243. All proceedings under this title must be commenced in 
the superior court of the county in which the property sought to be 
taken is situated; All such proceedings must be commenced by 
filing a complaint and issuing a Summons. 
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The study finds that this jurisdictional provision is adequate but notes 

that the filing of the complaint, and not the issuance of summons, vests 

jurisdiction with the superior court. In the interest of clarity, the 

jurisdictional language should be segregated out of Section 1243, which 

deals predominantly with venue matters. 

Despite the general superior court jurisdiction in eminent domain, 

it should be noted that, in some cases, the Public Utilities Commission 

has jurisdiction to determine just compensation. The Constitution 

Revision Commission recommended that the pertinent provision of the Consti-

tution be revised, but the amendment was not approved by the people. See 
I 

Exhibit VII. We are preparing a separate study on the relationship of 

the Public Utilities Commission and judicial eminent domain procedure. 

Venue (pp. 29-35) 

The study indicates that the present venue provisions, while inart-

fully drafted and duplicative, are nonetheless basically sound. The 

study recommends retention of the following scheme: 

(1) Action may be commenced only in the county in which the property 

is located. 

(2) If property lies in more than one county, any of the counties 

is proper. 

(3) Subsequent proceedings involving the same property should be 

brought in the same county. 

(4) Venue change should be on same grounds and in same manner as 

civil actions generally. 

(5) In case several parcels are joined in the same action, they must 

all lie in the same co~ty unless they have common owners. 
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Jurisdiction of Court to Decide Issues Incident to Proceedings (pp. 36-47) 

While condemnation is a special proceeding of limited jurisdiction, the 

court has implied power to do all things and determine all issues incident 

to the proceedings. Some of the incidental matters that the court may decide 

are spelled out in Code of Civil Procedure Sections 1247 and 1247a. These 

matters include: 

(1) Determination and regulation of the manner of enjoying the cODUllOn 

use of the same property by different entities. 

(2) Determination and regulation of the manner of making connections 

and crossings of rights of way. 

(3) Determination and regulation of the place and manner of removing 

or relocating structures or improv..ments. 

(4) Determination of the respective rights of different parties seeking 

to condemn the same property. 

(5) Determination of all adverse or conflicting claims to the property 

sought to be condemc~ed. 

(6) Determination of the respective rights of different parties to the 

condemnation award. 

The study recommends consolidating and redrafting these presently confused 

provisions. See reconnnended statute on pages 45-47 of the study. The sta.ff·', 

wonders whether at least some of the provisions might not be repealed. The 

court's power to determine all issues incident to a condemnation proceeding is 

~fficiently broad to encompass at least the determinations of the respective 

rights of different parties to share in the award, of all adverse or conflicting 

claims to the property, and of the respective rights of different parties seeking 

to condemn the same property. Rather. than broad statements that the court bas 
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power to decide these issues, the procedures (whether before, after, or during 

trial) and standards for their determination should be specified by statute. 

See, ~, Section 1246.1 (apportionment of award). 

The other determinations a court may presently make--common use alloca-

tion, connections and crossings, and removal and relocation of structures-­

are less related to the eminent.domain action per se and may profitably be 

specified as within the court's jurisdiction. Again, perhaps procedures and 

standards should be specified. A study on common use, connection~ and cross­

ings involving a public utility and perhaps the PUC is in preparation. 

Rules of Practice (pp. 48-50) 

Code of Civil Procedure Section 1256 provides the general rule that, 

except for special provisions relating to eminent domain, the prevailing rules 

for California civil practice generally control eminent domain proceedings. 

The study recommends no change in this provision other than rephrasing. See 

suggested language at bottom of page 54 of study. 

Bifurcation of Preliminary Issues From Issue of Valuation (pp. 51-56) 

The study suggests that it may be desirable to allow preliminary questions 

of fact decided by the judge to be severed from the jury valuation determination. 

The reasons given are that it may minimize appraisal expense of exploring 

alternate theories of value and will shorten jury trial time. If such a 

provision is adopted, the decisions on these issues should be not appealable 

until the conclusion of the trial to avoid multiplication of appeals. 

The study indicates that present practice provisions for severance of 

issues are inadequate, and eminent domain should have its own special practice 

rule. This rule would be permissive rather than mandatory. It should be 

noted that, if the Commission's pleading bill is enacted, there will be adequate 
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authority for the court to sever issues in an eminent domain proceeding: 

Code of Civil Procedure Section 1048: 

(b) The court, in furtherance of convenience or to avoid 
prejudice, or when separat:= "trials "rill be conducive to expedition 
and economy, may order a sepa:!:'ate trial of any cause of action, in­
cluding a cause of action asserted in a cross-complaint, or of any 
separate issue or of any number of causes of action or issues, always 
preserving the right of triall:v jury required by the constitution or 
a statute of this state or of the United States. 

Under this statute, will there be sufficient control of the issues severable 

in an eminent domain proceeding? Compare draft statute on pages 5-56 of the 

study. Perhaps the more specific statute would be desirable for eminent 

dOJW. in ca se s • 

Commencement of an Eminent Domain Proceeding (p. 57) 

Present law provides that a proceeding is commenced by filing a complaint 

and issuing summons. The study finds the reference to "issuing summons" 

unnecessary and recommends that eminent domain proceedings be connnenced by 

filing a complaint alone. 
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Contents of Co • 70-72 and 
75-7 

A condemnation ccmplaint is required by Code of Civil Procedure Sec-

tion 1244 to contain five parts: 

(1) Name of the plaintiff. 

(2) Names of all persons possessing interests in the property or a 

statement that they are unknown. 

(3) A statement of the plaintiff's right to condemn. 

(4) A map showing location, route, and termini (only if a right of way 

is being acquired). 

(5) A description of the land or interest sought and whether the take 

is total or partial. 

The study recommends retention of this basic scheme with several 

modifications. 

The study recommends a terminology change: "petition" replacing 

complaint, "eminent domain" replacing condemnation, "petitioner" replacing 

condemnor, and "respondent" replacing condemnee. The reasons given are that 

present terminology implies that fault is somehow involved and petition 

terminology is appropriate to a special proceeding such as eminent domain. 

The study suggests no changes in the requirements that parties be 

named other than to delete an unnecessary provision specifying that a county 

board of supervisors may be named when condemning for sewerage on behalf of 

an unincorporated town (see Memorandum 71-39) and to consolidate provisions 

specifying what persons must be named as defendants, including decedents 

and their heirs. 

The study recommends a broad expansion of the statement of the plaintiff's 

right to condemn. Presently the plaintiff need only indicate that it has 

. -', .. 
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the right to condemn under the Code of Civil Procedure and make general 

allegations of public use and necessity. The study suggests that the 

property owner instead be provided with some understanding of why his 

property is being taken. To this end, the complaint should indicate both 

the public use for which the property is being taken and should contain a 

synopsis of, or incorporate, the resolution of necessity. (Under the 

Commission's proposed Section 311, the resolution contains a general 

description of the proposed projects, authorizing statutes, description of 

the parcels sought and their relationship to the project, and declarations 

of the finding of public interest and necessity for the taking.) It should 

be noted that, if the contents of the resolution are incorporated in the 

complaint, then the complaint need not set out a description of the property 

sought, for the resolution already incorporates such a description. 

The study further recommends generalizing the provision now applicable 

only to takings for rights of way: If only a portion of the property is being 

condemned, a map showing the boundaries of the entire parcel and indicating 

the part to be taken should be attached to the complaint. 

Joining Several Parcels in a Single Complaint (pp. 62-64) 

Present law permits a plaintiff to place all parcels of land or other 

interests sought to be condemned for a single public project within the same 

proceeding. The study criticizes this rule--it is confusing not only to 

property owners but also to the court and requires eventual severance in 

any case by the time of settlement or trial. The burden of filing individual 

complaints is not great, and the court can usually consolidate actions for 

trial where to do so will be helpful. Existing law allows consolidation 

where part of defendant's land was being put to one public use and part was 

being put to another; this rule should be retained in any statutory revision. 
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Amending the Complaint (p. 64) 

The complaint may be amended as in other civil actions. Where the 

complaint is amended to reduce the size of the take, however, the study 

indicates that there may be a partial abandonment, requiring payment of 

costs and attorney's fees. Some attention will have to be devoted to this 

problem in order to make abandonment by amendment procedurally consistent 

with other types of abandonment, direct and implied. 

Verification of, and Allegation of Value in, the Complaint (gp. 64-68) 

The study considers two suggest ions made by the State Bar Committee 

(Southern Section) to add to existing requirements for the complaint the 

following features: 

(1) The plaintiff should make allegations of value, damage, and benefits 

in the complaint. 

(2) The plaintiff should be required to verify the complaint. 

The study notes that the complaints of public entities are already deemed 

verified by statute and call for verified answers. See Code of Civil Procedure 

Section 446. 

The study also notes that present law is one-sidedly in favor of con-

demnors, for condemnors need not allege the value of property to be condemned 

in the complaint whereas condemnees are required to allege the value in their 

answers. Compare Code of Civil Procedure Section 1244 "'ith Section 1246. It 

would seem logically that it is the plaintiff who should allege value as well 

as damage and benefits it may cause. The plaintiff holds an appraisal on the 

property sought before it commences negotiations and thus will easily be able 

to fulfill the value-allegation requirement. The consequence of such a require-

ment, however, may well be that condemnors file complaints alleging the lowest 

possible value (with the serendipitous result of higher fees to condemnee's 

attorneys). The study concludes that, rather than have the plaintiff allege 

value, it may be better to have neither party alleging value. 
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Summons and Service (~~. T7-81)(see ~ecommended Statute on p. 80) 

Upon filing a complaint, the clerk of court issues a summons. The summons 

is similar to that iss,wd in other civil actior.s but tailored. to fit the needs 

of eminent domain. 'I'he surrmons is served as in other ci.vil actions. 

The study recommends no changes in this procedure and suggests that the 

summons be streamlined to cc~tain informstion nece3sarJ to enable the condemnee 

to respond. 

Lis Pendens (pp. 82-83)(see ~ecommcnded Statute on pp. 82-83) 

When an action is pending that ,Qll affect tit~e to real property, a notice 

of the pendency of the action should be fil.ed with the county recorder for the 

purpose of warning subsequen·c purchasers and e!lcumhrancers. The study recommends 

that failure to file notice should not affect the validity of the proceeding 

except as to bona fide purchasers. language to this effect is set out in the 

study. 

Condemnee's Responsive Pleacj.ng (pp. 84-88)(see Comprehensive Statute §§ 24001-

~ 
Although the code presently authorizes an answer as the proper responsj.ve 

pleading to an eminent duroin complaint, demurrers are used to attack the right 

to take, and cross-complaints arC? available bet,reen codefendants aOO against 

the condemnor for ilamgcs rc1atec. to the property sought. Persons not named 

in the complaint, but who nonetheless claim an interest in the property, may 

intervene and file anS':'lers as dei"endants. 

The study recommends continuation of this sys'cem ,,-i th several signifi ~nt 

modifications. Rather than -oy demurrer, cballenges to the condemnor's right 

to take are to be raised by a preliI.'linary objection to the complaint. See 

Eminent DowEin Code, proposed Section 2401. (See discussion of this section 

on p •. _88.) Evidently, this is the practical effect of present demurrer procedures, 
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for the study indicates that "formalizing" this procedure is desirable. The 

study also suggests that only certain defendants be allowed to raise preliminary 

objections. 

The study recommends that the response to the condemnation complaint 

(petition) be designated "notice of appearance," which would signify the 

defendant's intention to litigate the issue of just compensation. The notice 

would be analogous to the present answer, but it would delete the requirement 

of pleading value and damage. The notice should be verified since the defend-

ant will be alleging his interest in the property. See the consultant's dis-

cussion of Comprehensive Statute Section 2400 on pp. 86-87. 

The study recommends that cross-complaints between defendants be eliminated. 

Where several named defendants assert conflicting interests in the same property, 

they are required to serve copies of their responsive pleadings upon each other. 

Where several unnamed defendants assert conflicting interests in the same 

property, the plaintiff should serve copies of their responsive pleadings on the 

named defendants. "The avoidance of numerous cross complaints and pleadings is 

an advantage." 

The study would leave unchanged the rule that a defendant nay cross-complain 

against the plaintiff for damages to his property not part of the eminent domain 

proceeding. This is consistent with the Commission's pleading recommendation. 
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WEBBER· JACKSON. INC. 
ATTORNEVS AT 1-4.W 

August 17, 1970 

California Law Revision Commission 
Condemnation Section 
School of .Law 
Stanford University 
Stanford, California 94305 

Attention: John H. DeHoully 

Gentlemen: 

....o..r OP'P'lCK .ox ... 84 

aUFtUNGAME. CAUFORNIA 84010 
(4US) .",.-4a32 

I have received notice of your Commission meeting in 
San Francisco on September 3-5, 1970; unfortunately, I will be 
out of the State at that 'time and cannot attend. 

There are a number of studies which you are discussing and which 
I am most interested. HO'-Iever, for a considerable time I have 
been most concerned about one area of condemnation law in which 
I have found, in my practice, what I believe to be the most 
gross inequity in the field. It would perhaps be most appro­
priately classified under your studies on "taking" i.:;sues. 

I have in mind that situation in which a public agency makes a 
public announcement of a proposed taking and then takes years in 
~lhich its announcement is implemented by the actual taking. I 
have had numerous situations come across my desk in which the 
public announcement serves to lock in the property owner--he can 
find no buyer for his property from that point on and usually 
cannot find a tenant of any quality or duration--if any at all. 
Time and again, I have had property owners suffer severe finan­
cial losses because of this "blight" condition of their property. 

It has been my-suggestion in the past that once a public agency 
takes it upon itself to make a public announcement of a project 
area, it should be compelled to immediately undertake the neces­
sary steps for acquisition, including the filing of condemnation 
suits; if the agency fails to do that, the property owner should 
have a cause of action on a theory related to the concept that the 
public announcement waS a "taking" and therefore in the nature of 
an inverse condemnation. The trial court would have the discretion 
to determine whether there has been a general public announcement, 
\~hether the area of taking had been defined and whether the public 



,~EBBER-J ACKSON, INC. 

California Law Revision 
August 17, 1970 
Page Two 

agency had moved with sufficient dispatch to acquire. 

In my opinion, based on considerable and almost exclusive practice 
in this field, I believe this area to have induced more hardship 
and greater inequities than many of the more refined details of 
procedure with which the Commission has concerned itself. I 
would urge the Commission to afford some attention to this 
problem. 

Sinc. e. r~lY'(/~ . . ,1. ,/ 

>(,:i~ I J 1/ ~ //' 
/ Robert S. webbe;V--~ 

RSW/dt 



c n '1-"",. 73.-41 

EXHIBIT II 

CXPr J'R)M PA.SAr-A, CALIP'OlUtIA STAR lIJIIIS MAY 26, 19'1O 

OOl'UllllllATIOI BILL m·pm Bl' ASSI!MBI% 0lDJP 

SACBAMII'l'O (AP)--_ A8sembly JUd1c1ar,y ec-1ttee ba8 k1lle4 les1alat1cm 
vb1ch WOIlld have torced &OVermMDt apnc1e8 to complete the pu'Cha .. ot ~ 
l.aD4 tbey I!Cl!!!Jew vi th1a 1.8 1IIDDth8. 

A8~ Alall S1el'Ot7, D-Bever~ Bills, cited ,,"'lip' •• ibD&Il' vbel'e 
buU,iI'liP had been Ull4er ...... t1011 order 20 year8 aDd a calle 111 vb1ch a 
hIIill'vith seven chUdreD could neitller sell their tvo-bedrocIm Ix.e DOr pt 
a h.1141ns penlit to eDlarp it because or a l.oDIr-8taDd1ns tzWJlll1 ..."", ... -
101011 IIO't1ce. 

"Probabq 10be wor8t of1'ellder 111 this S1"M is the div1I1011 of hiatRMl'I," 
S1eroty .. 14. 

"'l'b18 11 ODe or those pereDD1el b1118," 8814 As~ Jolm FonD, 
D-SID Pranc18CO, "aDd it creates seriou8 pro~, as IIIIDJ aa it 801ft8, II be 
added. 

CaIIa1ttee cbaU.D .la_s A. lIa7es, B-ImIs Beach, urpcl S1el'Ot7 to re-alm.t 
hi8 proposal a. a topic tor review by the 8tate' 8 lAw ReviI101l CcaI1u1011. 
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Memorandum 71-41 
EXHIBIT III 

~lGrt7 TO JU~Y TRL~ 

the~~ is cu~r~ntly a proposal by the S;~cial 

J ... <iicial ~fO::::.1 Committee of tr.e Superior Co· .. n:t of Los Angeles 

Co ... ~ty ~nd also there is pending in the legislature proposed 

cons:itutional and statutory changes abolishing jury trials in 

~ivil cases as well as in the fields of eminent domain anc motor 

v~:-"icle cases, t~ State Bar COillillittee on Governmental Liability 

~nd Conder~1ation does hereby urge the legislature and the State 

~ar of California to consider the follOwing facts before 

abolishing a vieal procedural safeguard: 

1. 3ased on statistics compiled by the Los Angeles 

S ... perior Court system, tl~ following observations ought to be 

• 

• ::" Less than 1 percent of all civil cases 

Ziled ultiwately go to jury trial. 

~. Of the total civil cases cried, less than 

20 percent are civil jury trials. 

C. Less ~:Uin 40·percent of all jury trials are 

civil jury trials. 

I 
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2. The citizen participation in~e judicial system 

by ju~'y service Zosters confidence ini:he judicial syste;;;. and 

:~~~e~ore o~r system of gov~rn~ent in its entirety.~ 

INoceworchy is the COI:llllent oZ De Toqueville in "Je La 
;eoocratie i::n Ar.lerique": 

:: ••• ::-:ow the ins titucion or: the jury raises the peo;)le 
itseli, or at least a class 02 citizens, to t:~ ~ench 
02 judicial authority. The institutio:1. of the jury 
;:onsequently i.rNescs che people, or that class of 
c~:izens, wi~u t~e di~ecticn of society. 

"In w;-""tever manner t:,e J..lry be ail?lied, ::.: 
c~nnot :':ail to axercise a ?oweriul in~l~er .. c~ U?oj,--:, t:.~:~ 
~ .. -< ",_.- c"'-'~--'-~"" -"u- ~;";s ;~"=l"e--e l.·s ~··oC:-:·-'ious~y ... .:.. ... ~toJ.,c."'" .. ,""' ... co. ........ .,;,;_ J iJ ... -loo....... ...... ......... " ... "" .. - .... 00 -

:.:..cre~s~d ,,]h~~'l it is in~roducad into civil c,o,\.:.s,as... ji'~1.e 
. . ~ .. 1 • ..,.. • .: '\ t 4" C ~s e . 
;u~y, a~~ ~ore cs?eClA~.Y cnc J~-Y ~~ C~V~~ ~ ~, 
~ • •• 1""_ .' 

£~=v~s =0 cO~1~~ica:a tne S?~rl: O~ ~~~ JucJes to 
.......... '<r ...... ~ - ."":... .... ,-'", C l' t < ~e~ s" ... _,1 ,-' .... .: S <,},' ""'..:' - 'f'''r.~ ... .... ..... ...: ..• ~ .... c~ 0_ ....... _ .... C ............... I ~ ........... ~..... ...,r.: J.. .......... , 'tI.J.,"" .. .. 

~~~ ~~bi:s w~ich atc~nd i~) is ~~e s~unces~ ?~e?s~~:ivn 

for free institutions. It imbues all cases with a I 
res?ect for the thing judged. and with the notion of rigr.tJ 
If these two elements be removed. the love of independer.ce: 
is re.duced to a mere destructive passion. It teaches oen . 
to practise equity, every man learns to judge his neigh­
bour as he would himself be judged; and this is especi&lly 
:;;rua of the j\.:ry in civil causes • .for, while the ... umber 
of ?ersons who have reason to apprehend a cr~~inal ?ro­
secution is s~~ll. everyone is liable to have a civil 
action brought against him. The jury teaches every~ 
~Ot to recoil before the responsibility o~ his own actions 
and im?=esses him with that manly confidence without 
which political virtue cannot exist. It it.vests each. 
citizen with a kiLd or: ~~gistracy, it makes them all feel 
t~e duties which they take in the Government. By obligir.g. 
~a~ to turn their attention to affairs which are not 

- e~clusively their OW~, it rubs off that indivicual 
e:gotisl7i. which is the rust of society." 

• 12-



/ 

i 
" 

( 

b~:,c~c;.;e) ~a~,e;.;:; i-c inadvisable 'Co give unli .. nited ?ower to tile 

~~Cici~~y in civil cases. The proposed amendment would give the 

~u'::;~c::"a~y :.:.ore power ti:an contcLl?lated by the framers oi the 

GC·a-j,St::'tut~O:l. :".isndacory ~:i.ilatera~ decision by one individual 

juC:.;.;; '1"0· ... 1" ~;iean that every £3.ctual decision would be affected by 

·~l·.<: oi.::..s, n:ne:nonic and intellectual limitations of one ;lerson. 

FUrtner:norc, such a factual decision could not be appealed. TIle 

j uege' s detel:mination of the factual matter would be final. 

4. Ii jury trials were abolished. judges would be 

su~ject to greater pressure by the press, members of the Bar and 

indiviGual litigants relative to cases over which the judge was 

?residing. Thus~ a valuable insulatory protection of the 

judiciary would be lost. 

S. Litigants nave traditionally grown to expect that 

t:~y \.,.ill have the right to have a jury of their fellow citizens 

de::or::.inc their recovery. This traditional concept of procedural 

rizn:s will be violated. 

6. Juries ?rovide an especially valuable function in 

.?::ov::'':~;·.;; insulsted adjudication 'in civil conflicts between 

~ov.;;r,s~e~:: and citizens. We tend to torget that many civil 

l.:::\,;>uio:s a::e between the i.."1dividual citizen and one or more 

o=ar.ch~s of the govern~ent. It is now proposed t~~t a trial of 

tha indivicu~l citizen by fellow citizens (jurors) be abolished in 

f.:::vor 0: .a govern=.ent official (the judge) as fact finder. This 

\,il1 de,;troy an ie,p ortant insulating quality of the system to 

tha ultimate errosion of public confidence in the system. 

- :g-
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7. The jury system has worked well in 'civil trials. 

\~.i:e we have heard much about the abuse of jury selection, 

prectically all of the publicized incidents of protracted jury 

selection and abuse of the jury selection process have been in 

criminal cases. There is no comparable abuse in civil cases. 

8. The prospect of a jury trial often prompts a case 

to settle which otherwise would not settle. The elimination of 

jury trials would eliminate this source of settlement pressure. 

9. The elimination of jury trials may well increase 

civil litigation. Litigants, no longer having to bear the expense 

of the jury in the event that they lose· the case, would have 

less incentive to settle in cases of doubtful record. A partial 

nullification of Code of Civil Procedure sections 997 and 998 

would result. These sections provide that litigants who fail to ! 
obtain a more favorable judgment than the statutory offer of settle+ 

I 
ment QUst bear trial costs regaidless of the outcome of the case. 

Unreasonable litigants may tend to ignore reasonable settlement 

offers, knowing that Code of Civil Procedure sections 997 and 998 

would not have a significant monetary effect on their decision. 

10. Tne property owner in the condemnation case is 

also a taAyayer who pays his taxes and supports the entire system 

of gove~ent, including the judicial system. The elimination of 

jury tr~als would, deprive the very taxpayer who pays the bills 

r::o::: having the right to have his case tried by the jury. It 

accordingly deprives the bill-paying taxpayer of an important 

r<:::lcdy to vlhich he is otherwise entitled. 

'NOH, THEREFORE, the State Bar Co=ittee on Gover:lmental 

-ij-
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Liability and Conde~~ation resolves that: 

I.. Civil juries arc a valuable part of government 

"~y the people of thenselves and should be preserved and fostered. 

II. Tne real proble~ in the congestion of the courts 

is with the processing of criminal cases. Massive congestion 

resulting fro~ criminal cases has already made the civil litigant 

a second-class citizen. Because of criminal cases, the civil liti­

gant is presently penalized by the delay of bringing his case to 

trial and obtaining judicial review in appellate courts. The· 

abolition of jury trials in civil cases would serve to further 

degrade the status of the civil litigant. 

III. A copy of this Resolution shall be forwarded to 

·the State Bar of California, whose Board of Governors is hereby 

respectfully requested to support the civil jury system in any 

future Or pending legislative committee hearings on this subject. 

"ADOPTED this L day of _~~O<iIU;.o;../ _____ , 1971. 

- :;;""--



tilmo 71..ql EXHIBl'l' Ii 

SESATE COXSnTI;TlONAL A:lIE:\):lIE);,], No. 30 

Introduced by Senator Song 

REFERltED TO CO}1UrTTEE o::..~ ,It;OICIARY 

Senale C,m"ti/utiona! Am,na."nl No, ,~6-A reRol"U'JII 10 
propose 10 til(' PlOP'" of IIw 8101,. of ('u/ifm'1I;u an amelia; 
men! to the Cunsiitllli"n of the stale, by am,nd;no Sccti"" 
14 vf Article I tlnft(4. l'dafhl[J to l'mincnt dumain. 

I.EGI~I_\TIYI·: ('O\'X";EI:,~ lImES'!' 

SeA 36,ns introdl]('l~d. Snn~ (~rud,). Emiut"nt domain. 
Amend. S"t', 14, Art. I, Cal. Con,t. 
Deletes requirement that just compensation in I\otion ill oll1in~nt 

domain b. ascertained by ,I jury, 
Voto-i; Approprhltioll-No; Fis".l COlnmitk,~No, 

1 Rcsolt('(/ by the SOlO fe, II" A SSI'lIl1J1!1 "01l0""";no, Thill the 
2 r",gi.lnture of tile St'lt<> of CllliforniH .t it, 1 ml Bo-gulur Se"· 
3 sian <,omllwn"illg on tll. fOUl'Ih dllY of Januar)', 1971, two-
4 third., of the UlNnber. "]""!pd to ('IJeli of the two I,ou,,', of tIle 
oj IJC'g:hdatUl'(' voting' tJwrrfor, hl'ft>by prnpo..'iNi tCJ tJw ppop1<> of 
6 the Atat~ of Californill tl'at II\(' CUll'! itutiou of the state be 
7 .tIm('ll(h~d by imwlldill~ R('dion H· of .Al,titcl~· I thi'l'toof, to read: 
8 S};(', 14. PI'i\'iltr pr(lp~)l't.v shtllI not br tak(~n or dumngC'd 
9 for pHbli€t U!-i(' without jUJo.;t c!CJmp{')},"!utiun hiwing first bepu 

]0 mHde to, 01' paid int(l ('OUl't for, til", OW)1(> I', Hnd no right of 
11 way 01' hillds to bp US,N) for T('st'r1'oir pUI'PU~PS sl1H1l bt! Hppro­
]:1 prillt("(l to tlw u:-w of any ~Ol"pol'lttioll, p-xc:rpt 0 municipul t!or­
]:.1 poration or a ('ounty or tlw State· or Hwtrop<)litHn wah'l' district, 
14 munjcipal utility di$;trh·t. mnnicipul wult'I' dil<!itri<~tt druinHg(', 
15 irri~Jltion, It'\"('(\ l'N-'lmncltioIJ or WHtt.')" ('()us('l'\'atioll dh;trict, OJ' 
16 Rimi1ar pub[l(~ NJl'POl'HtiOll lIutil fnll cnmpfl1sntion tlwrpfor be 
]7 first mudr iu n~OlH'Y (U' 1I>!('('rtuin('d ilnd paid into t'oart fol' tlw 
18 UWlwr, in{"lo!lW(~tiv[~ ,)f ~Ul:'Lr b('n~fi1:s from auy improYPlnent 
19 proposed by such corpQJ'Rtion,' whi~h compen •• tion ,Iulll 00 
20 "see rhli nod by It ~ _I".. .. :ftw:v- e.. w.ti ..... fI.; "" ;" etlttofo 
'21 .. iffi _ ... itt 'I court of r('cOl'd, ", sllllJl b,' pl',·."ribl,d by 10"'; 
2""2 ~n'fn'idcd. t}wt in uny prol'{'('ding in <'Jllitwnt dHm~in brou~ht 
'2:1 by thf' Rtah', or .a (,oUJlfy, 01" ~l wuuit'ipal c.~orporutjon. or 
24- Jm~tropolit.HJl wat!'r dhstl'jol.!t. muni(~jpal utility district, mnnlci .. 
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1 pal l\'.r1ter distrid, draioflg'p', irrit!olltlun, l~\r£,,(~, l"('dHm~ltioll or 
2 ,\'at('f C()ns~-'rvfttion dil-itrict, or RimilHr pUhlh: NwpOl'ation, tbe 
:1 HfOl'l'&lid State or Illunic·ir;dity or i'olmty or publie (·orpora· 
4 tion or di!itrid 'lfoT'f'said llmy takr imnlf'uiatr POSS£'S1iiOll uud 
5 11S<.l" of flUY tig-ht of \nlY or IHll(h to b{~ u~('d for rrsel"Voir pur· 
fi POS('S, rrquind for it pubJle ID;(" wlwthcr the fe~) ther("of or an 
7 ~laspnwnt tlwrc·for bCI s(}u~ht upon find (~omnJ("llcing' eminent do~ 
8 main pro('.ct·diulD'l accoruing: to law in .u cO'urt of competent 
9 juri:..ilidiull .md ther<'upon giYlng- su{~h s(,(~lll'ity in th<" way 

10 (}f mrHW:v (lfpositefl as 111r court in which surh proceedings 
11 111'(' pj'udillg' ))lay dir{·et, and ill :-;uth amounts as the court 
1:! may detl'l'minc to be l'l',lsonably adt'quatf' to sct'llre to the 
V! oww"r of t}ltl propt'l'ty Rought to be hlken imnwdi.at-e payment 
1~1 of jU:-it eOIl:p('lhHtion for :'!outh taking- (lnd any damag'~ in('idf'nt 
15 tit(>rf'to, illdudinl! dillui;ge:-.; snshlillfd by l'faSOn of ~tn adjudi­
lG cation that Ulf'r(~ is no IH't(>~<..;ity for taking- the pI'Opl~rty, as 
17 ~oun a:-; tll{, !-imue ("an hi> ~I:-ie(~rtrtill(lcl u("("(Jrding to law. The 
18 eOlll't may, upon motion of any party to ::mid (-'minenf domain 
19 pr()cr(>din.h~, .:Jftpr i-;lH:h notice to thf'- othrr part if's ;IS th~ court 
20 may pl'eSCrib(', alter till' amonnt of ~U(~h sf'("urity 5;() rf"quired 
21 in ~l1t'h )11'oerc,ding-s. Tht> taking of pl·ivatr. proprrty fnr a rail-
22 Toad run by st~am or ('ole-etrie power for logging or luolberhlg 
~:1 purpOSt':'; shall b(~ d(~(,1t1t'tl a taking for a pUblic use t and any 
24 prr.'..;on, firm, COlllPlWY or {'.orpol'ation taking prinlte pro[l~rty 
25 Ulul!'r the taw of pmilll'nt dom.ain fur Joiu{"h purposes ~ball 
:!6 thrr('upon .unl t!JC'r('by breomr Z1 common tarrier. 

o 
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Mamc 71-41 

SENATE BILL No. 615 

Introduced by Senator Song 

lHarch 18, 1971 

REFERRED TO CO)'LhlITTEEl ON JtiOIC!ARY 

An act to amcnd Sations 1255a an.d 1266.2 0/, a·nd to add 
Stction 1,067 /0, the Cod, of Civil P"oced!<re, relating to 
fmi"ncnt dOtnain. 

LEGISLATIVE COl'.'XSEL'S DIGEST 
SB 615, M introduced, Song (Jud.). Eminent domain. 
Amends Secs. 1255a and 126G.2, and adds Sec. 1267, C.G.P. 
Provides that only conrt shall appoint experts to determine yalue of 

the property in condemnation cases before it; and, in this connection, 
slJalJ appoint two such experts, but if they disagree on the value by 
10 percent or more, it shal! appoint a third expert. Requires fees of 
suth experts to be paid by condemning entity or agency. States that 
bill does 110t limit number of witneS'"s, other than such experts, which 
a pH rty may eall. 

Makes related changeR. 
Vote-Majority; Appropriation-No; Fiscal Committee-Yes, 

Tho people of tlie S'tatc of California do enact a~ follows: 

1 SECTlO" 1. Section 1255a of the Code of Civil Procedure 
2· is amendc·d to read: 
3 1255a, (a) The plaintiff may abandon the proceeding at 
4 any time after the filing of t.he complaint and before the ex-
5 piration of 30 day; after final judgment, by serving on de-
6 fendant> and filing ill conrt a written notice of such abandon­
T men!. F"i1ure to comp!,' with Section 1251 of this code 
8 sn.d] constitut\~ Hll implied tlbanJonme-nt of the procf'eding. 
9 (b) The court may, upon motion made within 30 days after 

10 ~uch ab,mdonmt·nt r set aside the ab,mdOlmwnt if it determines 
11 that the position of the moying party has been substantially 
12 changed to his detriment in justifiable- re-lian(~e upon the pro-
13 er:eding ilnd sueh party -cannot b(~ res.tored to substantially the 
14 sam(' po!';ition ~U:i if the proceeding had not been commenced. 
15 (e) J:pon the d,'nia! of a motion to set aside ,uch abandon-
16 mont 01', if no s"eh molioH is filed, upon the expiration of the 
17 timf> for filing such a motion~ on motion of any party, a judg-
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1 mcmt shall be ~ntered dislT!is..';;ing the proceeding and awarding 
2 the defendants their r(,-~o\'t'rablp eosts and disbursements. Re. 
3 coverable cost, and disbu,-,,,,m,,nts include (1) all f'Xpenses 
4 reasonably and nect's...,arily incUl'red in preparing for the COD· 

5 demnation trial
T 

during the trial~ and in any subs!?quent. judi~ 
6 cial proceedings in the (,Qndf~nulation action and (2) reason· 
7 able attorney fees; aN,rai ... l ~ and Ie,,. for the services of 
8 e:fhe.p experts othfr than- persons gi·l.)·ing evidence, on the value 
9 oj t"e propedy as desC>'ibed in paraumph (1) of s"bdivi.ion 

10 (aj of $,O/ion 810" 0/ t", EV'id"ncc Code, whe", ,uch fees were 
11 reasonably and n~e(-,:f:!sarily ineurred to pro;~et the defendant's 
12 intercsts in preparir~g for tlw condemnation trial, during the 
13 trial, and in any subsequent judicial proeeedings in the con· 
14 demnation action, wheth(lf s.uch fees were ilwurred for service!; 
]5 rendered before or after the filing of the complaint. In ease of 
16 a partial abandonment, recoverable costs and disbursements 
17 shall include only those recoverable tosts and disbursements, 
18 or portions thereof, which would not have been incurred had 
19 the property or property interest sought to be taken after 
20 the partial abandonment been the property or property inter. 
21 est originally sought to be t.ken. Recoverable costs and dis· 
22 bnrs.ementsy including expr.nscs and fee.s j may be claimed in 
23 and by " cost bill, to be prepared, served, filed, and taxed as 
24 in civil actions. Upon judgmt'llt of dlsmi:)Sal on motion of the 
25 plaintiff, tbe cost bill shall be filed within 30 days after notice 
26 of entry of such judgrnt1ut. 
27 (d) If, after the plaintiff takes possession of or the defend· 
28 ant moves from tIle pro!",rty sought to be condemned in com· 
29 plianee with an order of po~"ession, the plaintiff abandons the 
30 proceeding as to such pr011erty or a portion thereof or it is 
31 determined that the plaintiff does not have authority to take 
32 such property or a portion thereof by eminent domain, the 
33 court shall order the plaintiff t<l deliver possession of such 
34 property or such portion thereof to the parties entitled to the 
35 possession thereof and snall make such provision us shall be 
36 just for the payment of damages arising out of the plaintiff'. 
37 taking and use of the property and damages for any loss or 
38 impairment of value suffered by the land and improvements 
39 after the time the plaintiff took posse""ion of or tn.e defendant 
40 moved from the property sought to be condemned in compH. 
41 Rnef" with an order of posses:o;ioIl, ~,'hieheyer is the- earlier. 
42 SEC, 2, Section 1266.2 of the Code of Civil Procedure is 
43 amended to read, 
44 1266.2. In any action or proceeding for the purpose of con· 
45 demning property whcrt' the- (::ourt fttft!f ftfJPoint; flflfH'ai&eI't::i , 
46 "fePees, ~"f'8H"';, "'" ~ !,€Pr;eas ..... fl>e !,IlP!,"O" ... 
47 aeten"i"h,!\, fl>e ~ ef "'*" I,,·o~€pt." ""'* ~ fl>e ..,..... 
48 peHsatieu thepcaf, aHa ~ M ~i"- .f.e.ek &P- eetftflfBsatioft 
49 appoints e:rperts desen'b,d in paragraph (1) of subdi<-isiQn 
50 (a) of Seclwn 813 of th" E"iricpce Code, thl' eourt "*'J' ,"aU 
51 set such fees or compensation in an amount as determined by 
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1 the eourt to be rea~on.(jbje, but budl fepi:i shall not exct'lP.d simi-
2 li:t.f fees for similar sCl'yict?s in ilw community wlwre such serv~ 
3 iees are re-nd(~r('d. 
4 SEC. 3. Section 1267 is add"d to the Code of Civil Pro· 
5 CedUfE". to read: 
6 126i. (a) Notwithstanding i:my oth(~r provisiun of law to 
7 th.e contrar-y) ()nly the court shall appoint f'xp(>rts descril~d 
8 in paragraph (1) of subdi"ision (a) of Sedion 813 of the 
9 Evidfw.:-e Code in eondf'mna6on ('a~es before it, as provided 

10 in subdivision (b J. 
1] (b) The court shall appoint two experts described in para· 
12 graph (I) of subdivision (a) of :-leetion 813 of the Evidence 
13 Code. Howev<?f, if such tv;rD t'xperts disagree on the value of 
14 the property to tht~ (lxtf'ut of 10 percent or more, the court 
15 shall appoint" third such expert. 
16 (e) The fees of such experts shall be paid by the condemn· 
17 ing I"ntity or agenc:.y. 
18 (d) Nothing in this section shall be construed as limiting 
19 the number of witnesses, other than such experts deserib€d in 
20 paragraph (I) of subdivision (aJ of Section 813 of the Evi· 
21 denee Code, which a party may call in such condemnation 
22 cases. 

o 



1i:lmo 7llilll EXlImrr VI 

AMENDED IN SENA'fE MAY 25. 197-} 

SENATE BILL 

Introduced by Senator Seng 

Mareh 18, uin 

REFERRED TO COllMITTEE ON JUDICIARY 

1\0.6.5 

An act to amend See/ions 1255a and 1266.2 of, and to tJdd 
Sootion 1267 to, the Code of Civil Propedure, relating to 
eminent domain. 

LEGISLATIVE COU:lI'SEI.'S DIGEST 
SB 615, as amended, Song (Jud.). Eminent domain. 
Amend. Sees. 1255a and 1266.2, and adds Sec. 1267, C.C.P. 
Provides th.t ~ e&1>I4 sl!6H ""I'si,,' '''I'e.ts each party in a"­

condemnation case slw1! only have on. expert witness to determine 
valne of tile property ... e6"lIe".",,~i6" eases i>efere i*'t, and; ... tIIis 
e." .... ,;i.", ~ "l'l'ei"t """ !lfIelt eKI'e<'tB; \mt, if they disagree on 
the value by 10 percent or more, J.!; s!H>Jl, the court may appoint a 
third expert. Requires fees of e»eIt ."I''"t9 a court appointed expert 
to be paid by condemning entity or agency. States that bill does not 
limit number of witnesses, other than such experts, which a party 
may call. 

Makes related changes. 
Vote-Majority; Appropriation-No; Fiscal Committee-Y ... 

Th. poopl. of Ihe State of California do enacf as follows: 

1 SECTION 1. Section 1255a of the Code of Civil Procedure 
2 is amended to read: 
3 1255a. (a) The plaintiff may abandon the proceeding at 
4 any time after the filing of the complaint and before the ex-
5 piration of 30 days after final judgment, by serving on de-
6 . f.ndants and filing in court a written notice of such abandon-
7 ment. Failure to comply with Section 1251 of this coda 
8 shall constitute an implied abandonment of the proceeding. 
9 (b) The court may, upon motion made within 30 days aftel' 

10 such abandonment. set aside the abandonment if it determines 
11 that the position of the moving party has been substantially 
12 ebanged to hi. detnm('llt in ju.tifiable 1'eli.nee upon the pre>-
13 cceding and such party cannot be restored to substantially the 
14 same position as if the proceeding had not been commenced. 
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1 (c) Upon the denial of a motion to set aside such abandon· 
2 ment or, if no such motion is filed, upon the expiration of the 
3 time for filing such a motion, on motion of any party, a jndg· 
4 ment shall be entered di!:>missing the proceeding and awarding 
5 the defendants their recoverable costs and disbursements. Re· 
S coverable costs and disbursements include (1) all expenses 
7 reasonably and n,,,,essarily incurred in preparing for the can· 
B demnation trial, during the trial, and in any snbsequent jud:.· 
9 cial proceedin~s in the condemnation action and (2) reason. 

10 able attorney fees, fl'" for appraisal, and fees for the ,ervices 
II of other experts elfle¥ tltffi> f'......... gi¥HIg evitleR ee .... !fie 
12 . 'i'Itffie <4 ffi. flPW,lC,·ty as .... ~ ilt f'I'l'~ ++t <4 IBlMi-
13 ¥is;"" +at '* See""" m '* ffie Evideftee Ge<re, wbere such 
14 fees ,,,,ere reasollabiy and necessarily incurred to protect the 
15 defE'ndflnt's interests in preparing for the condemnation trial, 
16 during the trial, and in any subsequent judicial proceedings 
17 in the condemnation aetion, wh.fther such fees were incurred 
18 for services rendered before or after the filing of the complaint. 
19 In ease of a partial abandonment, recoverable eosts and dis· 
20 bursomen!s shall include only those reeoverable costs and dis-
21 bnrsements, or portions thereof, which would not have been 
22 incurred had the property or property interest sought to be 
23 taken after the partial abandonment been the property or 
24 property interest oriltinal1y sought to be 1oken. Recoverable 
25 costs and disbursements, including expenses and fees, may be 
26 claimed in and by a cost bill, to be prepared, served, filed, and 
27 taxed"" in civil actions. epon judgment of dismissal on motion 
28 of the plaintiff, the cost bill shall be filed witbin 30 days after 
29 notice of entry of such judgment. 
30 (d) If, after the plaintiff takes possession of or the de£end~ 
31 ant moves from the property sought to be condemned in com~ 
32 pliane. with an order of possession, the plaintiff abandons the 
33 proceeding ft. to such propt>rty or a portion thereof or it is 
34 det.ermined th.t the plaintiff does not have authority to 10ke 
35 such property or a port.ion thereof by eminent domain, the 
36 conrt shan order the plaintiff to deliver possession Of sueh 
37 property or sueh portion thereof to the parties entitled to the 
38 possession thereof and sh.ll make such provision as shall be 
39 just for the payment of damages arising out of the plaintiff's 
40 taking and USe of the property and damages for any loss or 
41 impajrment of value suffered "by the land and improvements 
42 after the time the plaintiff took possession of or the defendant 
43 moved from the property sought to be condemned in oompH. 
44 anc€ vtith an order of possession, whichever is the earlier. 
45 SEC. 2. Section 1266.2 of the Code of Civil Procedure is 
46 amended to read: 
47 1266.2. In any action or proceeding for the purpose of con-
48 demning property where the court appoints ~s an expert 
49 described in par"graph (1) of snbdivision (a) of Section 813 
50 of the Evidence Code, the court shall set such fees tee or com· 
51 pensation in an amount as d~termined by the court to be 
52 reasonable, but such fees feo shall not exceed similar fees for 
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1 similar services in the c-<)mmuuity whf're sut-h services are 
2 rendered, 
3 SEC. 3. Seotion 1267 i, added to the Codo of Civil Pro-
4 cedureJ to read: 
5 1267. (a) Notwithgtanding any other provision of law to 
6 4e '."tPal')', olli;t ~ ~ aI;al.I Qjlfleiffi .,,!,ertf! aeseribed 
7 ;,. I'aragpal'll +B. e£ ~~ +a+ ei' S~ m e£ 4e 
8 K1fiJellct: Gad€: ffi- fflftUUHflatifm eR:SeB ~ ts as frredtled 
9 ;,. elil>ab;'; "" B+ 

10 flt+ ~ _ slH>,. ~ <wi, H~ Ele.epiaed'" j;ffi'f," 
II Il""f'l! -(4t ..... ,.ea;,,;]i<ffi {-eo-) e£ Seet-i<m m .... 4e E";ae,,.e 
12 ~ Howe','ep, j.f";;cit +we "*f'effit ~ .... 4e ~ .... 
13 ~ l'pe!,erty ~ Ute ~ e£ }(l """'*'* .... -, 4e _ 
14 &llftl.l all!' 6;,,1 a thlNl """" ~ 
15 +a+ !pIte fees e£ """" e,,!,crtfl i!lTalt be ~ by ~ eonile ..... 
16 ;,.g ~ "" ftj!€He;)" the conlrary, each party 10 a oondemna-
17 lion case is permitted only on, expert of the kind desoribed 
18 in parauraph (1) of subdivision (a) of Section 813 of th. 
19 Eviden"" Code. 
20 (0) If the witnesses in s!tbdi"ision (a) testify to appraisals 
21 differing by more than 10 poree,,!, the court may appoint an 
22 expert of the kind desoribed in paragraph (1) of subdh-ision 
23 (a) of Seotion 813 of tl<e Evidence Cod •. 
24 (0) Tht tee of an expert appointed by the court shal! be 
25 paid by the condemning entity or agency. 
26 (d) Nothing in this section shall be construed as limiting 
27 the number of witnesses, other than snch experts described in 
28 paragraph (1) of subdivision (a) of Section 813 of the Evi-
29 dence Code, which a party may call in such condemnation 
30 cases. 
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Section 1: INTRODUCTION TO STUDY 

A. (§l.l} Scope 

The following is the first installment of a study of 

certain portions of California's general condemnation pro­

cedure law, undertaken for the California Law Revision 

Commission. This segment is concerned with the commencement 

of an action in eminent domain: jurisdiction and venue, 

rules of practice, complaint and summons, lis pendens, and 

answer. 

B. [§1.21 Viewpoint 

The writer is a condemnor's attorney, attempting to 

study the procedure of instituting an eminent domain action 

from both plaintiff's and defendant's viewpoints. 

The intent is to be practical rather than theoretical, 

and to speak more from experience than a survey of the law of 

other jurisdictions. Nonetheless, some of the condemnation 

procedures of other jurisdictions are given consideration 

for the suggestions they may offer. 

But more often, it is California's own case law that 

points to rewording or change in its statutes. And, when 

this study recommends new language, that language itself is 

to serve the purpose of raising questions. Only after 

critique and Commission review of tbis study can there emerge 

a set of procedural laws which may be inserted in the Commis­

sion's proposed Eminent Domain Comprehensive Statute. 

1 
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Section 2: PROCEDURE PRIOR TO COMMENCEMENT OF PROCEEDINGS 

A. [§2.1] Introd~ction 

Once the location of a proposed p~blic project is 

established, the entity which has proposed the project 

usually becomes involved in two s~bsequent activities before 

legal proceedings are commenced in court. 

attempt to purchase the property directly. 

First, there is an 

The property 

so~ght is appraised and negotiations are ~ndertaken. 

Second, either at the same time or soon thereafter, a resolu­

tion of condemnation is enacted by condemnor's governing body 

to establish legislatively: the necessity for the project, 

the proper location of the project, and the need to acquire 

the particular property sought for the project. The resolu­

tion also authorizes the institution of eminent domain 

proceedings, if necessary, to acquire the property. 

This section of the study is concerned with those two 

actions, giving partic~lar attention to the question whether 

negotiations to purchase 0= a formal offer should be a 

prerequisite to filing an action in eminent domain. 

Incidental attention is given to whether there ought to be a 

preliminary finding, within the framework presently set forth 

in the Environmental ~uality Act of 1970 and the Williamson 

Act, that the project does not cause an adverse ecological 

impact. 

2 
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B. Necessity of Attempt to Purchase 

1. [§2.2) Generally 

The Southern Section of the State Bar Committee on 

Governmental Liability and Condemnation (January 10, 1970) 

reported: 

In general it was believed that an offer to 
purchase shouid be a condition precedent to the 
institution of an eminent domain proceeding. 
Although various methods could be employed to 
accomplish such a purpose, study should be given 
to requiring that an offer be a requisite element 
of an eminent domain complaint. Where, because 
of unusual time circumstances, it is effectively 
impossible for the condemnor to make an offer to 
purchase before suit is filed, the defendants 
should not be required to file an answer or any 
other pleading until a reasonable time after such 
an offer is made. 

Further, the California Law Revision Commission, since under­

taking its study of eminent domain law, has received several 

letters from practitioners making substantially the same 

comment. 

There are two aspects to making an attempt to purchase 

a prerequisite to an eminent domain proceeding: (1) a good 

faith attempt to negotiate, and (2) the jurisdictional offer. 

2. [§2.3) An Offer Is Not A Statement of Fact or Admission 

In cases where condemnors make a written offer, it is 

not unusual that such offers read like a determination of 

fair market value rather than an offer of compromise. 

However, California cases do not generally interpret either 

the initial offer or discussion of price as a statement 

which can be construed as an admission against interest. 
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San Joaquin v. Galletti (1967) 252 CA2d 840, 61 CR 62; 

Santa Cruz v. Wood (1967) 252 CA2cl 52, 60 CR 26; 

Redevelopment Agency v. Maynard (1966) 244 CA2d 260, 266, 

53 CR 42; and People v. Glen Arms Estate, Inc. (1964) 

230 CA 841, 41 CR 303. (A related question, whether the 

complaint should contain an allegation of value, is dis­

cussed below in 57.4.) 

3. [§2.4J Attempt to purchase 

Several states, either directly or by implication, 

require the condemnor to negotiate with the property owner 

prior to instituting proceedings. New Jersey, for example, 

says that proceedings may be commenced when the public agency 

"cannot acquire such land by agreement with the owner." 

N.J.S. §20:l-l. However, that statute offers a catchall 

that appears to dilute the requirement by allowing dis­

agreement "by reason of any other cause," after a list of 

specific causes, to constitute an excuse. 

Idaho simply includes in its statute, describing the 

contents of the complaint, which incidentally is patterned 

after California Code of Civil Procedure §1244, an addi­

tional item of content: 

In all cases where the ~~ner of the land sought 
to be taken resides in the county in which said 
lands are situated, a statement that plaintiff has 
sought, in good faith, to purchase the lands so 
sought to be taken, or settled with the owner for 
the damages which might result to his property from 
the taking thereof, and was unable to make any 
reasonable bargain therefor, or settlement of such 
damages; but in all other cases, these facts need 
not be alleged in the complaint, or proved. 
Idaho Stat. §7-707(6). 
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In State ex rei. Rich"y':-;;p.aiE (1961) 83 Idaho 475, 265 P2d 

216, the making of an offer to the owner by letter was not 

sufficient to meet this requirement. 

Wisconsin provides for a more detailed negotiation 

procedure, making the condemT!o:: first "cause ••• an 

appraisal to be made of the property proposed to be 

acquired." Wis. Stats. §32.D5(2). And then, before making 

a jurisdictional offer, "th2 condemnor shall attempt to 

negotiate personally with the Ol,nel: or one of the owners or 

his personal representative for the property sought to be 

taken for the purchase of the s.::me." viis. Stats. 132.05(2a). 

Under this statute, only statements falling outside the 

scope of negotiations may be considered independent admis­

sions against interest. Connor v. M:i.chigan-ltlisconsin Pipe 

~ (1962) 15 Wi.s. 2d 614, 113 m./2d 121. 

The Report of Eminent pomain Revision Commission of New 

Jersey 16-17 (April 15, 1965), mede the following observations 

and recommendations: 

Complaints have been cade to the Commission that 
negotiations for acquisition are frequently conducted 
in an arbitrary manner. The owner is advised merely 
of the dollar amount of the offer, but is given no 
information, even if he requests, as to the manner of 
ascertaining the amount so offered. It is believed 
that such treatment of a property owner is improper. 
The Commission 5.s of the opinion that if fair offers 
are made based upon appropriate data disclosed to 
the owner, many acquisitions will be completed 
amicably, without subjecting the authority and the 
owner to the expense and delay of litigation. 

The Commission, therefore, recommends that no pro­
ceedings for the taking of property shall be instituted 
until bona fide negotiations (including a reasonable 
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disclosure of the basis of the offer) have failed. 
No offer so made shall be evidential in the cause. 
Should the final award exceed the amount of the 
offer by more than 25%, the condemnee shall be paid, 
in addition to his award, his reasonable attorney 
and expert fees (to be fixed by the court), but not 
in excess of 10% of the award. Some members recommend 
that to meet the problem of excessive demands by 
property owners, a like penalty be imposed if the 
eventual award oe similarly less than the amount 
requested. 

Undoubtedly, situations will arise which make 
negotiations impossible or impractical, such as when 
an owner lacks capacity to convey, is unknown, or 
resides out of the state. Upon a disclosure of those 
facts to the court, negotiations may be omitted. 

New Jersey, however, has not enacted a statute as extensive 

as the above recommendation. 

California, although presently not insisting by statute, 

upon negotiations prior to the commencement of proceedings, 

has had special acts which contained such a mandate. For 

example, the Act of March 27, 1876, relative to the San 

Francisco Water Works, commanded a board of commissioners 

"to enter into negotiation" with the owners of any land and 

water right, for the purchase of such land and water right, 

before taking any step toward condemnation. In Mahoney v. 

Supervisors of S. F. (lC79) 53 C 383, it was held that where 

the record did not show that a majority of the commissioners 

agreed among themselves on a price to offer, or that the 

property owners ever offered to sell at any price, there was 

no "negotiation" as authorized by the Act. The question 

involved in this case underscores a criticism of statutes 

which make a good faith attempt to negotiate a prerequisite 

to condemnation proceedings. 
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Orrin L. Helstad, in A Survey •. and Critique of Highway 

Condemnation Law and Litigatio~ in the United States 

168 (1966), in a then current review of eighteen cases 

throughout the nation, found: 

Nevertheless, it seems to the writer that the 
alleged failure to negotiate was used largely as 
a dilatory tactic in those cases where the issue 
was raised and that the requirement of negotiation 
hardly deserves to be made jurisdictional. The 
landowner almost never succeeded in proving 
failure to negotiate. Moreover, under the policy 
of fixed price offers n~N used by many condemnors, 
negotiation amounts to little more than informing 
the landowner of the offer and explaining it to him. 

4. [§2.51 Jurisdictional Offer 

Wisconsin Eminent Domain Law, abovementioned, makes pro­

vision for a "j urisdictiona 1 offer to purchase." A notice 

must be sent to the owner or one of the owners and to the 

mortgagee or one of the mortgagees of each mortgage of record: 

generally describing the nature of the project and declaring 

the condemnor intends to use the property sought for such 

public purpose, describing the property, stating the proposed 

date of occupancy, stating the amount of compensation offered, 

itemized as to the items of damage, and stating that the 

appraisal on which the offer is based is available for 

inspection. Wis. Stats. §32.05(3). If the landowner does 

not accept the offer within twenty days, the condemnor may 

make its award tendering payment and filing the award with 

the Register of Deeds. Thereupon, title vests in the con­

demnor which is then entitled to possession of the property. 
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The landowner may appeal within two years to have the damages 

reassessed. Wis. Stats. §32.05(3), (6) and (7). 

5. [§2.6) Recommendations 

Irrespective of indirect or direct statutory obligation, 

every condemning agency as a natter of policy should attempt 

negotiations and make a formal offer to purchase the property 

sought before instituting legal proceedings. Certainly, 

good faith negotiations before the pressure of litigation 

hangs over the property owner's head can assist in amicable 

completion of acquisition as expressed by the New Jersey 

Eminent Domain Revie,,, COtr.lllission. 

Those condemnors desiring to pursue this policy, but 

experiencing a practical difficulty because of the pressure 

of securing orders of immediate possession for the property, 

are answered by a compromise solution that, if condemnor is 

unable to attempt purchase before the complaint is filed, 

the attempt to purchase should be made a condition precedent 

to the property owner's filing of an answer. In other words, 

the time in which the defenuant has to file an appropriate 

pleading in response to the complaint is extended until such 

time as an attempt to purchase has been made" 

Another approach, ~vhich avoids statutory direction regard­

ing attempts to pLlrchase, is to simply call for a jurisdictional 

offer. Prof. Orrin L. Helstad in A Survey and Critique of 

Highway Condemnation Law and~itigation in the United States 

239-241 (1966), propounds the following draft of a statute 
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outlining the steps preliminary to instituting action: 

(1) The condemnor shall cause at least one appraisal 
to be made of all property proposed to be acquired. 
In making such appraisal the appraiser shall confer 
with the owner or one of the owners or his personal 
representative, if reasonably possible. 

(2) Before making the offer provided for in sub­
section (3) of this section, the condemnor shall 
attempt to negotiate personally with the owner or one 
of the owners or his personal representative for the 
purchase of the property, but failure to negotiate 
shall not be a defense to condemnation of the property. 

(3) As a prerequisite to instituting condemnation 
proceedings, the condemnor shall serve upon the owner 
or one of the owners of record, and upon the mortgagee 
or upon one of the mortgagees of each mortgage of 
record, a notice of offer to purchase: 

(a) Stating briefly the nature of the project 
and that the condemnor in good faith intends to use 
the property sought to be acquired for such public 
purpose. 

(b) Describing the property and the interest 
therein sought to be taken. If only part of a parcel 
is being taken, the notice shall be accompanied by a 
map or plat showing the portion to be taken in rela­
tion to the whole parcel or shall state that such 
map or plat is on file in the office of (county or 
municipal office) and may there be inspected. 

(c) Stating the proposed date of occupancy, if 
one has been established. 

(d) Stating the amount of compensation offered 
and that the appraisal or appraisals on which the 
offer is based are on file in toe office of jcounty 
or municipal office) and may there be inspecte • 

(e) Stating that an action to condemn the 
property will be commenced if the offer is not 
accepted within 20 days after the service of the 
notice. 

(4) The giving of such notice is a jurisdictional 
prerequisite to instituting condemnation proceedings. 
Such notice may be served in the same manner as the 
summons and complaint or may be served by certified 
mail. If service is by mail, service shall be deemed 
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completed on the date of mailing, and the use of mail 
service shall not increase the time allowed to act in 
answer to or in consequence of such service. If the 
owner or mortgagee is unknown or cannot be found, 
such notice shall be published once in a newspaper of 
general circulation in the county wherein the property 
is located. If the owner is a minor or an incompetent 
person, the condemnor shall serve such notice upon the 
legal guardian of such minor or incompetent. If there 
is no such guardian, the condemnor shall petition the 
court in which the condemnation proceedings will be 
commenced to have a special guardian appointed to 
represent such minor or incompetent in the condemna­
tion proceeding. [The reasonable fees of such 
special guardian, as approved by the court, shall be 
paid by the condemnor.} 

(5) If the offer is accepted, the transfer of title 
shall be accomplished within 30 days after acceptance, 
including payment of the consideration stipulated in 
the offer or as agreed upon between the parties, unless 
such time is extended by mutual written consent of the 
condemnor and condemnee. If the owner fails to convey 
the property within the specified time, the condemnor 
may commence condemnation proceedings. 

(6) If the offer is rejected in writing by one or 
more of the owners of record or is not accepted within 
20 days after the service of the notice, the condemnor 
may forthwith commence condemnation proceedings. 

The Professor bases this proposed section upon the Wisconsin 

law discussed above. The draft prescribes "negotiation" 

without making it a jurisdictional prerequisite in order to 

avoid the litigation which has revolved about the question 

of whether the condemnor had in fact negotiated with the land­

owner before instituting proceedings. But under this section, 

the service of the offer to purchase would be a jurisdictional 

requirement. 

Another out-of-state statute which could be adapted to 

California condemnation procedure is that of New York, which 

reads as follows: 
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1. In all cases where the owner is a resident 

and not under legal disability to convey title to 
real property the plaintiff, before service of his 
petition and notice may make a written offer to 
purchase the property at a specified price, which 
must within ten days thereafter be filed in the 
office of the clerk of the county where the prop. 
erty is situated; and which cannot be given in 
evidence before the commissioners, or consIdered 
by them. The owner may at the time of the pre­
sentation of the petition, or at any time 
previously, serve notice in writing of the acceptance 
of plaintiff's offer, and thereupon the plaintiff 
may, upon filing the petition, with proof of the 
making of the offer and its acceptance, enter an 
order that upon payment of the compensation agreed 
upon, he may enter into possession of the real 
property described in the petition, and take and 
hold it for the public use therein specified. 

2. If the offer is not accepted and the compen­
sation awarded by the commissioners does not exceed 
the amount of the offer with interest from the time 
it was made, no costs shall be allowed to either 
party. If the compensation awarded shall exceed the 
amount of the offer with interest from the time it 
was made, or if no offer was made, the court shall, 
in the f1nal order, direct that the defendant 
recover of the plaintiff the cost of the proceeding, 
to be taxed by the clerk at the same rate as is 
allowed! of course, to the defendant when he is the 
prevail~ng party in an action in the supreme court, 
including the allowances for proceedings, before and 
after notice of trial, and the court may also grant 
an additional allowance of costs, not exceeding five 
per centum upon the amount awarded. The court shall 
also direct in the final order what sum shall be 
paid to the general or special guardian, or committee 
or trustee of an infant, idiot, lunatic or habitual 
drunkard, or to an attorney appointed by the court to 
attend to the interests of any defendant upon whom 
other than personal service of the petition and notice 
may have been made, and who has not appeared, for 
costs, expenses and counsel fees, and by whom or out 
of what fund the same shall be paid. If a trial has 
been had, and all the issues determined in favor of 
the plaintiff, costs of the trial shall not be allowed 
to the defendant, but the plaintiff shall recover of 
any defendant answering the costs of such trial caused 
by the interposition of the unsuccessful defence, to 
be taxed by the clerk at the same rate as is allowed 
to the prevailing party for the trial of an action in 
the supreme court. N. Y. Condo Law §16. (Emphasis 
added. ) 
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This provision was drafted in such a way as to provide 

benefits to the condemnor which makes a formal written 

offer to purchase prior to condemnation. 

C. Resolution of Condemnation 

1. {§2. 71 Generally 

Eminent Domain Comprehensive Statute §§302 and 311, pro­

posed by the California Law Revision Commission, tentatively 

approved May 1970, restate what California law currently says 

is established by a resolution of condemnation of an author­

ized agency. Section 302 declares: 

Before property may be taken by eminent domain, 
all of the following must be established: 

(a) The proposed project is a necessary project. 

(b) The proposed project is planned or located 
in the manner which will be most compatible with 
the greatest public good and the least private 
injury. 

(c) The property sought to be acquired is neces-
sary for the proposed project. 

These same elements are found in CCP §124l, 5ts. & Hwys. Code 

§103, and other statutes relating to the resolutions of 

specific condemning authorities. (The question whether the 

resolution should be a part of the complaint is discussed in 

§7.1.) 

Beyond the effect of legislatively determining these 

matters, what impact does such a resolution have upon a sub­

sequent action in eminent domain? In particular, does the 

resolution constitute a taking? 

There are several California decisions indicating that 

12 



,'-­, , preliminary steps, such as resolutions and ordinances of con­

demnation, prior to the filing of an action in eminent domain 

or the physical taking of the property by the construction of 

the public project, do not constitute a taking. Heimann v. 

Los Angeles (1947) 30 C2d 746, 754, W5 P2d 597 (involving 

plans for construction of a viaduct under consideration by 

the city); Eachus v. Los Angeles etc. Ry Co. (1894) 103 C 614, 

621-622, 37 P 750 (involving an ordinance establishing a 

grade which would impair plaintiff's access); Bank of America 

v. Los Angeles (1969) 270 CA2d 165, 175-177, 75 CR 444 

(involving deputy county counsel's announcement in probate 

court of a resolution of condemnation affecting property which 

was the subject of a hearing for confirmation of sale); 

Riverside County Flood etc. District v. Halman (1968) 262 CA2d 

510, 517, 69 CR 1 (dicta regarding legislative steps preceding 

action in eminent domain); Gianni v. San Diego (1961) 194 CA2d 

56, 61, 14 CR 783 (involving an ordinance fixing the official 

grade); Stafford v. State of California (1956) 144 CA2d 79, 

82, 300 P2d 231 (involving evidence of public agency's inten­

tion to open a highway through affected property); Silva v. 

San Francisco (194£) 87 CA2d 784, 198 p2d 78 (involving reso­

lution of condemnation of entire city block for playground 

purposes). But compare, Peacock v. Sacramento (1969) 271 CA2d 

845, 77 CR 391 (regarding restrictive zoning) and Hilltop 

prop. v. State of California (1965) 233 CA2d 349, 356, 43 CR 

605 (involving the reservation of two strips of land for 

freeway purposes at the express request of the public agency). 
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2. {§2.8] The Problem of Abandonment Before Suit and Possible 

Solutions 

The problem to the property owner which these cases 

underscore is the status of the land itself where there is a 

long delay between resolution and institution of condemnation 

proceedings or simply no subsequent action by the condemning 

authority. Where no suit has been filed, there can be no 

question of abandonment under CCP §1255a. But an outstand­

ing resolution can have an impact upon the marketability of 

the property. Connecticut apparently recognizes this in its 

eminent domain procedure by providing that the referee, 

whenever there is unreasonable delay between the filing of 

the map laying out state highways and the filing of the 

certificate of taking may ~ward ~dditional damages. Conn. 

Gen. Stat. §13a-76a. 

Some suggest that there be a time limitation for the 

filing of a condemnation action after the adoption of the 

resolution of necessity. Yet, most condemnors only adopt a 

resolution affecting property upon ~~hich a lawsuit is 

imminent. And, when delays do occur, they are not often 

intentional but the result of unanticipated increases in the 

project's costs which necessitate a reduction in the size of 

the project or postponement of its complete scheduling. 

One solution would be to require the resolution of 

condemnation to contain a stat3ment, similar to that found 

in New York's condemnation petition: "[Ilt is the intention 

of the [condemnor], in good faith, to complete the work or 
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" improvement, for which the property is to be condemned •• 

N.Y. Condo Law §4(7). Another remedy is to compel rescission 

of any resolution of condemnation for which the property is 

no longer needed. 

D. [§2.9] Environmental Compatibility as Prerequisite 

Two recent acts may provide an opportunity to more 

closely, than in the past, scrutinize a resolution's estab­

lishment that the project is planned or located in the 

manner which will be most compatible with the greatest 

public good and the least private injury. 

The California rule, in cases where a statute has given 

r~clusive effect to the condemning body's findings of 

necessity, is that determination of the three elements of 

necessity is legislative and not judicial. The court has no 

power of review over such a resolution. People V. Chevalier 

(1959) 52 C2d 299, 304-306, 340 P2d 59£. See also CALIFORNIA 

CONDEMNATION PRACTICE §8.39 (CEB 1960). 

But can a location be made necessary where the condemning 

body has not considered the environmental impact of the 

project? The answer requires examination of two laws. First, 

six years ago, California enacted the Williamson Act, more 

formally known as the "California Land Conservation Act of 

1965." A key feature of the act allows a private property 

owner to contract for the placing of certain undeveloped lands 

in an agricultural preserve for an initial term of 10 years 

(Govt. Code §51244) to receive a lower assessed valuation 
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(Govt. Code §5l252, incorporating Cal. Const. Art. XXVIII; 

see also Rev. & Tax. Code §§42l-43l). 

More to the point, there is within the act an article on 

eminent domain. Government Code §5l290(c) makes it the 

policy of the state for any agency or entity proposing the 

location of a public improvement within an agricultural pre­

serve to give consideration to the value to the public of 

acquiring that land and devoting it to the proposed public 

project. Section 51292 denies such location where the 

primary justification is the lower cost of acquiring land in 

an agricultural preserve or where there are other lands 

available which are reasonably feasible for the location. 

Still, locations approved by the board or council 

administering the agricultural p~eserve or Public Utilities 

Commission, certain compatible types of improvements, such 

as flood control works, and some projects, such as state 

highways on certain routes, are excluded from the above 

section. Govt. Code §5l293. Further, section 51292 is 

only enforceable by mandamus proceedings brought by the local 

governing body administering the agricultural preserve or the 

Director of Agriculture. r~owever. as applied to condemnors 

whose determination of necessity is not conclusive by statute, 

evidence as to the compliance of the condemnor with section 

51292 shall be admissible on motion of any of the parties in 

any action otherwise authorized to be brought by the landowner 

or in any action against him." Govt. Code §5l294. Thus, the 

Chevalier rule is not circumvented by this legislation. 
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The second law bringing ecology to eminent domain is the 

Environmental Quality Act of 1970. It makes it state policy 

for "governmental agencies at all levels to consider qualita­

tive factors as well as economic and technical facts and 

long-term benefits and costs. in addition to short-term 

benefits and costs and to consider alternatives to proposed 

actions affecting the environment." Pub. Res. Code §2100l(g). 

All state agencies, boards and commissions must include in 

any report on any project they propose an environmental 

impact study. Pub. Res. Code §21100. Local governmental 

agencies. receiving allocation of state or federal funds 

through state agencies. must make the same study. Pub. Res. 

Code §21150. Finally. in regard to local agencies: 

The legislative bodies of all cities and counties 
which have an officially adopted conservation element 
of a general plan shall make a finding that any 
project they intend to carry out. which may have a 
significant effect on the environment. is in accord 
with the conservation element of the general plan. 
All other local governmental agencies shall make an 
environmental impact report • • • to the appropriate 
local planning agency • •• Pub. Res. Code §21151. 

Unlike the Williamson Act, no provision is made here for 

mandamus proceedings to compel compliance or the admissibility 

of non-compliance in an eminent domain action. It certainly 

is arguable that the Environmental Quality Act of 1970 

demands a finding independent of the passage of a resolution 

fixing proper location. New York takes a more direct approach. 

In the case of major utility transmission facilities for 

which a certificate of environmental compatibility and pu~lic 

need is required, the petition for condemnation must contain 
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"a statement that such certificate relating to such property 

has been issued and is in force." N.Y. Condo Law §4(3)(b). 
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Section 3: JURISDICTION AND VENUE 

A. Introduction 

1. (13.l) Types of Procedural Condemnation Systems 

Since the enactment of its eminent domain procedure law 

in 1872, California has followed a judicial system. Although 

an eminent domain action is deemed special in nature, Bayle­

Lacoste & Co. v. Superior Court (1941) 46 CA2d 636, 116 P2d 

458, it is broadly similar in procedure to other civil actions. 

The plaintiff condemnor must file a complaint and have issued 

a summons in the Superior Court where the property is located; 

after service the complaint is answered by parties defendant 

who have an interest in the property being acquired. (Some 

of these similarities are discussed below in §7.5 regarding 

the nomenclature of condemnation complaints.) The action, if 

not settled, then progresses toward trial with each side 

entitled to a hearing before a jury. 

There are three general classifications of condemnation 

procedures among the states: judicial, quaSi-judicial and 

administrative. It should be noted that a particular state 

may have more than one procedure. For example, New York's 

procedure for state highway takings is administrative (N.Y. 

Hwy. Law §30), but its procedure for condemnation by public 

corporations is quaSi-judicial. N.Y. Condo Law §§1-27. 

Some of the other states having a system similar to 

California are Arizona (Ariz. Rev. Stat. §§12-11ll to 12-1128), 

Florida (Fla. Stat. 1§73.0l-73.25), Illinois (Ill. Stat. Ch. 47). 
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c Nevada (Nev. Rev. Stat. §§37.009-37.260), Oregon (Ore. Rev. 

Stat. §§35.0LO-35.140, §§2[;l.OlO-281.550 and §§366.365-366.393). 

and Washington (Wash. Rev. Code Tit. 0). 

The second type of system is labeled quasi-judicial. 

The proceedings are commenced "by the filing of a petition 

with a court or judge, but instead of the trial common to 

judicial proceedings, the court or judge generally appoints 

special appraisers or viewers to make the award of compensation. 

If no exceptions to the award are taken, the award generally 

becomes final upon its approval by the court or judge. Even 

if exceptions are taken, the condemnor usually has a right to 

obtain possession pending determination of the 'appeal' to 

the trial court for a trial de novo." Helstad, A Survey and 

Critique of Highway Condemnation Law and Litigation in the 

United States 166 (1966). Examples of this procedure are the 

law of Alabama (Ala. Code Tit. 19 §§1-31, Indiana (Ind. Stat. 

§§3-1701 to 3-1712), Kansas (Kans. Stat. §§26-501 to 26-516), 

and Pennsylvania (Pa. Stat. Tit. 26). 

The third type of procedure is administrative. Under 

this system title to the property or right of possession may 

vest in the condemnor without filing or appearance in court. 

There are two forms such procedures usually take: (1) Upon 

filing a petition with a local administrative body. that agency 

appOints viewers or appraisers who determine both the feasibil­

ity of the project and compensation to be awarded, and report 

these findings to the body which appointed them. Then, the 

administrative body can approve the award which will become 
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final, unless it is appealed to a court within a specified 

time. (2) Upon the filing of the award, which has been pre­

determined in a hearing before the legislative body of the 

condemnor, with an official such as the local register of 

deeds [county recorder], title and the right to possession 

vest in the condemning agency. The landowner must initiate 

court action if he desires to question the taking or award. 

Examples of this procedure are Massachusetts (Mass. Stats. 

Ch. 79), New York (N.Y. Hw~ Law §30), and Ohio (Ohio Rev. 

Code §§55l9.0l to 5519.05). 

2. [§3.2) This Study Does Not Purport to Change the California 

System 

This study accepts the California judicial system for 

eminent domain and seeks to review the procedure within that 

system. An essential ingredient of that system is the con­

stitutional guarantee of the right to a jury trial on the 

question of compensation. Art. I, §14. 

However, there is criticism of that part of the system. 

tt[ T]he complexities of valuation are far too great for the 

comprehension of a group of persons, totally uninformed and 

ill-equipped to adjudicate such issue. It is well recognized 

that upon the voir dire, all persons having any semblance of 

expertise on the subj ect are excused from jury service. II 

Report of Eminent Domain Revision Commission of New Jersey 

20-21 (April 15, 1965). 

The dissent of California's Appellate Court Justice Friedman 
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in State of Cal. v. Wherity (1969) 275 CA2d 241, 252, 79 CR 591, 

is also disapproving: "Trial judges, lawyers and appraisers 

are willy-nilly players in a supercharged psychodrama designed 

to lure 12 mystified citizens into a technical decision trans­

cending their coomon denominator of capacity and experience." 

More importantly, on February 22, 1971, a Special 

Committee on Judicial Reform of the Los Angeles Superior Court 

recommended the following to the Governor and California 

Legislature: First, the right to all civil jury trials be 

abolished. Recommendation No. 13. Second, as one alternative 

measure to this sweeping proposal, lOa constitutional amendment 

be proposed abolishing jury trials in eminent domain proceed­

ings." Recoomendation No. l4(d). Third, as an alternative 

to the latter proposal, "appropriate legislation be enacted 

to provide that expert appraiser testimony in eminent domain 

cases be limited to two appraisers appointed by the court, 

with provision for appointment of a third appraiser if a 

divergence exists in the two appraisals greater than ten per­

cent; the costs of the appraisers to be borne by the condemning 

agency; the right of the property owner to give valuation 

testimony himself to be unaffected by these provisions." 

Recommendation No. 22. The last recommendation. seemingly 

offered as a compromise, takes away each party's right to 

introduce its own expert appraisal testimony, but allows the 

property owner himself to come forward to testify regarding 

the value of his property. The preservation of the owner's 

right to testify is tied to the due process of giving the 
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aggrieved party an opportunity to be heard. Yet, as the 

comment to Recommendation No. 22 indicates, the proposal is 

as concerned with the cost of appraisal to the property owner 

as the trial time expended by valuation witnesses hired by 

each side. 

Therefore, the cOLlclusion first drawn in this section 

requires some support. 

First, although the guarantee of Art. I, §14, has re­

quired superior courts to devote approximately 8% of their 

civil jury time to eminent domain cases (1970 Annual Report 

of the Administrative Office of the California Courts, p. 98) 

California lawyers are reluctant to give up the right. 

Interestingly, even though the right to a jury trial is 

generally considered a protection to the property owner, in 

those cases where the property owner is willing to waive a 

jury, condemnors are reluctant to do so. In fact, some agencies 

ask for a jury, in cases where the spread of opinion of value 

is small, to place the drag of additional days of trial upon 

the defendant. On the other hand, many condemnors have the 

policy that a jury should decide any question involving the 

expenditure of public funds. Arnebergh, Trial Tactics from 

the Standpoint of the Condemnor, 8 il~STITUTE ON EMINENT DOMAIN 

I, 20-21 (1968). 

These practices provide background to support the finding 

of the L. A. Superior Court Special Committee that "jury re­

quests generally come exclusively from the governmental agency 

taking the property." Yet, the essential evidence - the filing 
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of the memorandum to set for trial - relied upon to reach this 

conclusion has probably been misinterpreted. In most cases, 

it is the condemnor which files the "At Issue Memorandum," 

because it is anxious to push the case to trial at the earliest 

date. See CCP §1249. And, expediency as much as policy move 

it to request a jury trial for three reasons: (1) whichever 

side asks for a jury, the condemnor pays for it; (2) it is 

expected that the property owner will ask for a jury; and (3) 

when the property owner does not want a jury, it is presumed 

to be to the advantage of the plaintiff to request one. Con­

sequently, the fact that the request almost exclusively comes 

from condemnor is circumstantial. tlhen the plaintiff does not 

make the request, usually a demand is quickly filed by the 

defendant. His motivation is the theory that jurors will be 

influenced primarily by their roles as property owners rather 

than their roles as taxpayers. A jurist, on the other hand, 

may more evenly hold these roles in balance. 

Second, in regard to the criticism of both the New Jersey 

Commission and California Appellate Justice Friedman, condem­

nation attorneys recognize the sophistication of some appraisal 

problems, but also know that the standard of just compensation 

is measured in the market place. See Sacramento etc. R.R. Co. 

v. Heilbron (1909) 156 C 408, 409, 104 P 979. The theories of 

appraisal are best translated to this standard by being 

measured in the minds of jurors who are drawn from the market 

itself. 

Third. Recommendation No. 22. providing for court appointed 
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appraisers but leaving the right to a jury trial intact, has 

its own deficiencies. Initially, it evidences lack of recog­

nition that competent counsel, not the appraiser, guides the 

valuation of the property being condemned. Such attorneys 

will not sit in anticipation of the findings of the court 

appointed appraisers; rather they tlill pursue independent 

investigation as a basis for cross-examination and rebuttal, 

if permitted. The costs, which this proposal seeks to save, 

are simply credited to another account. Further, Recommenda­

tion No. 22 does not prohibit non-appraisal testimony. Expert 

opinion concerning the probability of rezoning the property 

condemned can be introduced by a non-valuation witness. 

State of Cal. v. Wherit~ (1969) 275 CA2d 241, 79 CR 591. And, 

foundational experts, such as chdl engineers, can be called 

to establish matters not within the expertise of an appraiser. 

People v. Flintkot~ (1968) 264 CA2d 97, 70 CR 27. 

Fourth, there are other methods to fix just compensation 

available in California which are little used. The Public 

Utility Commission is authorized to determine: the manner of 

crossing and compensation in cases of grade separation for 

railroad crossings (Pub. Util. Code §§1201-1220), and compen­

sation for acquisition of publi.c utility property by a political 

subdivision of the state (Pub. Util. Code §§1401-1421). In 

each case, however, this jurisdiction is non-exclusive and an 

alternate to the judicial system set forth in the Code of 

Civil Procedure. Pub. util. Code §§l217 and 1421. Further, 

there is provision for voluntary reference of the issue of 
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compensation to referees in the Street Opening Act of 1903 

(Sts. & Hwys. Code §§4000-4443) and the Park and Playground 

Act of 1909 (Govt. Code §§38000-38213). And, even CCP §1248 

makes reference to the "court, jury, or referee" determining 

compensation. 

Moreover, California has taken recent small steps away 

from its traditional judicial approach to condemnation. In 

1970, the Legislature, at the urging of the California Law 

Revision Commission, provided for the arbitration of just 

compensation. CCP §§1273.0l-l273.06. See Recommendation 

Relating to Arbitration of Just Compensation, Cal. L. Revision 

Comm'n (September 1969). The County of Los Angeles, also 

willing to attempt some modification of the system, has 

adopted a short cause trial proc~dure. In those cases where 

only value and/or a simple severance question are in dispute, 

both sides may elect to waive a jury and stipulate that the 

matter be decided by any of five judges whom the parties agree 

upon and name. Written appraisal reports will be received in 

evidence, with the author of the report not being called unless 

the opposing party desires to cross-examine the appraiser. 

These innovations evidence the cautious manner in which 

Califomia is experimenting ~~ith alternatives to its judicial 

system. The drastic reform of abolition of the jury in 

eminent domain cases does not appear acceptable to the prac­

titioner at this time. Experimentation, however, should be 

encouraged to provide a means to evaluate such change. 
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B. Jurisdiction in California (CCP §1243) 

1. [§3.3] Jurisdiction Lies in Superior Court 

Initially, CCP §1243 declares that jurisdiction for all 

condemnation proceedings brought under the provisions of 

Title VII [Eminent Domain] of the Code of Civil Procedure are 

within the jurisdiction of the superior court of the county 

in which the property is located. See also Cal. Const. Art. VI, 

§6. For the moment, venue, which occupies a prime part of 

the language of section 1243, is set aside to be discussed 

separately in §§3.6-3.7. 

'~ condemnation action is a proceeding ~~. The filing 

of the complaint, and not the issuance of summons, vests the 

court with jurisdiction." Bayle-Lacoste & Co. v. Superior 

Court (1941) 46 CA2d 636, 642, 116 P2d 458. Nonetheless, 

section 1243 states that the action "must be commenced by 

filing a complaint and issuing summons." It also says that a 

lis pendens shall be recorded, but case law holds the failure 

to do so does not affect jurisdiction. Housing Authority v. 

Forbes (1942) 51 CA2d 1, 10, 124 P2d 194. And, finally, a 

void order of Lmmediate possession does not affect jurisdic­

tion. San Bernadino etc. Water Dist.v. Gage Canal Co. (1964) 

226 CA2d 206, 37 CR 856. 

2. [§3.4] Jurisdiction of the Public Utilities Commission 

This statute, after conferring complete jurisdiction 

in condemnation matters upon the superior courts, indicates 

an exception: '~othing herein contained shall be construed 
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to repeal any law of this State giving jurisdiction to the 

Public Utilities Commission to ascertain the just compensation 

which must be paid in eminent domain proceedings." 

As ment:l.orled in §3. 2, the PUC is granted non-exclusive 

jurisdiction in cases where there is a grade separation for 

railroad crossings and in the acquisition of utility property 

by a political subdivision of the state. Under Pub. Util. 

Code §1206, the Commission may fix the compensation for 

property taken or damaged in the separation of grades for 

railroad crossings. (Note, this power may not be exercised 

in the taking of private property of private persons. ~ 

Chase Lumber Co. v. Railroad Comm. (1931) 212 C 691, 300 P 12.} 

It is the option of the petitioner whether it wishes to proceed 

before the Commission. Pub. Util. Code §12l7. And, under 

Pub. Util. Code 11403, any political subdivision may petition 

the PUC to acquire property of any public utility. But, again, 

only the condemnor has the election to proceed in this fashion. 

Pub. Util. Code §1421. 

At the same time, other statutes within the Public 

Utility Code incorporate by reference the judicial system set 

forth in Title VII of Part 3 of the Code of Civil Procedure. 

See Pub. Util. Code §~7526(f}. 7526(g), 7535 and 7536 in re­

gard to the power of a railroad to acquire lands. [Under the 

first three of these statutes, it is noteworthy that there 

appears to be the requirement that a good faith attempt to 

negotiate has preceded the resort to a condemnation action 

(i;t.. §2.4); the language common to each is: "If the persons 
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or corporations cannot agree as to the compensation, then 

resort to eminent domain proceedings may be had ••• "] 

3. (§3.5) Recommendations 

There is no difficulty with the jurisdictional language 

of section 1243, but overall the section is a cluttered statute. 

It should be divided into at least two major areas: jurisdic­

tion and venue. Further, any reference to the complaint and 

summons, as well as the lis pendens, should be removed and 

placed elsewhere. 

C. Venue 

1. {§3.6] CCP §1243's Venue Provisions 

The proper superior court in which a condemnation action 

is to be commenced is that for "the county in which the 

property sought to be taken is situated." In those cases 

where the property sought straddles county lines, the statute 

sets forth two provisos: 

(1) Where anyone portion of the property or interest 

in the property "is situated in one county and another por-

tion thereof is situated in another county, the plaintiff may 

commence such proceedings in any of the counties where any 

portion of the property or interest in the property is situated. 

and the county so selected is the proper county for the trial 

of such proceedings." 

(2) Where the following class of public entities -- county. 

city and county, incorporated city or town. or a municipal water 

district -- seeks property which "is situated in more than one 
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county, then the proceeding may be brought, at the option of 

the plaintiff, in any county wherein is situated any of the 

property sought to be taken, and said proceeding may be tried 

in said county with reference to any property situated in the 

state." 

read: 

When section 1243 was first enacted in 1872, it simply 

All proceedings under this Title must be brought 
in the District Court for the county in which the 
property is situated. They must be commenced by 
filing a complaint and issuing summons. 

The statute offered a straightforward rule but gave no direc­

tion where to institute an action taking property lying across 

county boundaries. In 1913, the Legislature introduced the 

above-mentioned provisos to rectify the situation. Cal. Stats. 

1913, Ch. 200 at 349. Interestingly, the second differs from 

the first in specifying a particular class of plaintiffs, 

making no mention of an "interest in property" (Eminent 

Domain Comprehensive Statute §lOl,proposed by the California 

Law Revision Commission, tentatively approved April 1970, 

defines "property" to include an interest therein), and using 

the phrase that the county selected is proper 'with reference 

to any property situated in the state." Although there appears 

to be no valid reason for saying twice what could be said 

once, perhaps the specification of a class and the mention of 

any property within the state offer a clue to the reason for 

the second proviso. It does tend to reinforce the right of a 

public entity which does not have statewide territorial 
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jurisdiction to condemn property outside of its boundaries. 

A county, for example, can acquire a parcel which lies across 

its common boundary with a neighboring county in one lawsuit 

which can be either filed an~ prosecuted in its own county or 

the neighboring county. Yet, the wording of the first proviso 

is actually broad enough to cover this situation. The dis­

tinction, thus, is ~qithout a difference and should not be 

repeated. 

After these two provisos, section 1243 sets out a limit­

ing provision which was also added in 1913 and modifies the 

first two: "provided, however, that the right in this section 

granted to any plaintiff to co~mence and try an action in any 

county other than the county in which may be located any 

property in said action sought to be taken, shall be limited 

to property l>lhich is owned by the defendant, or by the defend­

ant in common with the other defendants, or some of them." 

The phrase "in any county other than the county in which 

may be located any property" is poorly chosen and should have 

read "in any of the counties where any portion of the property 

is situated." But, the purpose ~'Jas to prevent a plaintiff 

from filing a multi-parcel action affecting land across county 

lines which joins as parties defendant separate owners of each 

parcel. CCP 51244(5), discussed in §7.l, likewise provides: 

"All parcels of land, or other property 0::: interest in or to 

property. lying in the county, and required for the same 

public use, may be included in the sa~ or separate proceedings. 

at the option of the plaintiff " It again seems Ilnneces-

sary to say the same or nearly the sam~ thing in two places. 
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Such a view suggests that the more particularized language of 

Section 1243's limiting provision be removed from that section 

and inserted to modify CCP §1244(5). This is recommended if 

multi-parcel actions are limited as urged in §7.2. Conversely, 

if multi-parcel actions are not restricted. venue is not dis­

cussed in section 1244 and all modifications defining proper 

venue should be together. Since CCP §1243 sets forth the 

right to choose between counties which each contain portions 

of the Same condemned parcel, any restrictions may properly 

be noted there. 

2. [§3.7] Change of Venue 

The next portion of section 1243 is also involved in 

duplicating what is found elsewhere. It states: '7he pro­

visions of this code for the change of place of trial of 

actions shall apply to proceedings under this title except as 

in this section otherwise provided." CCP §1256, discussed in 

§15.1-5.3, concerning rules of practice for eminent domain 

proceedings, says the same. However, the latter statute 

escaped the notice of the majority of Supreme Court justices 

in 1903, Santa Rosa v. Fountain Water Co. 138 C 579, 71 P 1123, 

despite a dissent which pointed out the existence and meaning 

of section 1256. Further, Professor Orrin L. Helstad, in his 

work A Survey and Critique of Highway Condemnation Law and 

Litigation in the United States 237 (1966), advises in a 

comment to his suggested Condemnation Procedure Act that the 

application or nonapplication of the general rules to change 
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of venue should be settled by statutory provision. His state­

ment of nonapplication of the seneral rules regarding change 

of venue necessarily is placed in the jurisdiction and venue 

statute, which is followed immediately by a rules of procedure 

statute similar to CCP §l256. If the general rules apply, it 

is sufficient to state this but once in the broader rules of 

practice statute. 

One of the general rules of practice which has been 

utilized to obtain a change of venue in California condem­

nation actions is CCP §394 which requires, in an action 

brought by a county, city and county, or city, against a 

resident of another county, city and county, or city, on the 

motion of either party, the transfer of the case to a neutral 

county. See Oakland v. Darbee (1951) 102 CA2d 493, 227 P2d 

909. In that case, the condemnor sought six contiguous par­

cels within Alameda County for airport purposes; but each 

parcel was severally owned by one defendant or group of 

defendants. The fact that some of the defendants were resi­

dents of Alameda County did not prevent a change of venue by 

defendants who were residents of 3an Francisco, and a separa­

tion of their parcel from the consolidated action. Query: 

Does the change of venue proviso of section 1243 allow a 

plaintiff-county. city and county. or city, to file initially 

in a neutral county? If so, the phrase - "other than the 

county in which may be located any property in said action 

sought to be taken" - employed by the limiting provision dis­

cussed in §3.6, may be literally correct. 

33 



Venue can be changed on the motion of one defendant who 

does not join his co-defendants, on the ground that an im­

partial trial cannot be had in the county where the property 

lies. People v. Ocean Shore Railroad (1938) 24 CA2d 420, 

422-424. 75 P2d 560. In this case newspaper articles and 

statements of local citizens showed widespread prejudice 

against the defendant railroad company. But, Riverside etc. 

Dist. v. Wolfskill Co. (1957) 147 CA2d 714, 717, 306 P2d 22, 

points out that payment of the award by the taxpayers of a 

particular county does not disqualify those people as jurors 

or provide a reason for change of venue. These rules, how­

ever, need not be spelled out in a venue statute, because 

they are incorporated through CCP §1256's rules of practice. 

See 15.2. 

D. (§3.8) Recommended Statute 

It is recommended that the statute for jurisdiction and 

venue take the following form: 

(1) All proceedings in eminent domain must be commenced 

in the superior court of the county in which the property 

sought to be taken is located. 

(2) Where the property sought to be taken is located 

in two or more counties, the plaintiff may commence 

such proceedings in the superior court of anyone of 

the counties. 

(a) The superior court so selected is the proper 

county for the trial of such proceedings, and all 
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subsequent proceedings regarding the property shall 

be brought in the same county. 

(b) However, this right shall be limited to property 

owned by the same defendant, or by the same defendant 

in common with other defendants or some of them. 

(3) Nothing contained herein shall be construed to repeal 

any law of this state which gives jurisdiction to the 

Public Utilities Commission to ascertain the compensa­

tion which must be paid in an eminent domain proceeding. 

Comment: As long as Pub. Utile Code §§1201-l220 and 

1401-1421 confer alternative jurisdiction on the PUC, 

this provision must be maintained. 

A neater manner of saying the above, with the deletion 

of 2(b) and 3 is Pennsylvania's Eminent Domain Code 1401: 

The court of common pleas shall have exclusive 
jurisdiction of all condemnation proceedings. All 
condemnation proceedings shall be brought in the 
court of common pleas of the county in which the 
property is located, or, if the property is located 
in two or more counties, then in the court of common 
pleas of anyone of the counties. Where the prop­
erty is located in two or more counties, and a 
proceeding is commenced in the court of common pleas 
of one of the counties, all subsequent proceedings 
regarding the same property shall be brought in the 
same county. 
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Section 4: OTHER JURISDICTION STATUTES 

A.(§4.1] Introduction 

While condemnation is a special proceeding of limited 

jurisdiction, the court has implied power under CCP §1243 

to do all things and determine all issues incident to toe 

proceedings. Felton Water Co. v. Superior Court (1927) 

82 CA 382, 388, 256 P 255. Some of the incidental 

matters which the court may decide are spelled out in 

CCP §§l247 and 1247a. 

B.(§4.2] CCP §1247 

First, CCP §1247 provides that the court has power: 

1. To regulate and determine the place and manner 
of making connections and crossings, or of enjoying 
the common use mentioned in subdivision 6 of 
Section 1240; 

2. To hear and determine all adverse or conflicting 
claims to the property sought to be condemned, and 
to the damages therefor; and 

3. To determine the respective rights of different 
parties seeking condemnation of the same property. 

L. (§4.3) Subparagraph (1) 

PreciseLy what is the scope of the court's power to 

regulate and determine tne manner of making intersections 

of rights of way? Initially, limitations on that power must 

be recognized. 

Public Utilities Code 11201 prohibits railroad track 

crossings over other tracks, public roads, highways or streets 

at grade and vice versa, without first obtaining the approval 

of the PUC. Where an eminent domain complaint fails to state 
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that the Commission has authorized the crossing, no cause of 

action can be stated. Great Northern R. Co. v. Superior Court 

(1926) 126 CA 575, 14 P2d 889. (Note that this power of the 

PUC is not alternative as is its jurisdiction to determine 

compensation.) Thus, location of a railroad grade crossing 

is not for determination by the court. 

But, in crossings of rights of way other than those in­

volving railroad lines, is the statute actually speaking of 

location or place of crossing? A resolution adopted pursuant 

to CCP §124l(2) of the governing body of the public agency. 

authorizing the acquisition by condemnation of property 

within the territorial limits of the agency, is considered 

conclusive on the question of location. 

MOreover, People v. Reed (1934) 139 CA 258, 263, 33 P2d 

879, makes a distinction between laying out a new road and 

connecting a new highway with an existing highway or other 

road; only the latter comes within the provisions of CCP §1247. 

This case may be read to say that the manner of crossing, not 

location, is the only concern. Nonetheless, the fact is the 

statute employs the t>1ord "place." [Subsequent to this deci­

sion. in 1939 (Cal. Stats. 1939. Ch. 687 at 2204, as amended 

by Cal. Stats. 1953, Ch. 1200 at 2719). Sts. & Hwys. Code 

§100.2 was enacted to give the Highway Commission exclusive 

jurisdiction to determine crossing of any freeway by city 

streets. county roads or other public highways.) 

The second half of Subparagraph (1) concerns the common 

use of the same right of way by two users. The sentence 
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structure placement of the reference to CCP §1240(6) modifies 

only this portion of the subparagraph. Yet a reading of 

CCP 11240(6) which states: 

All rights of way for any and all the purposes 
mentioned in section 1238, and any and all structures 
and improvements on, over, across or along such 
rights of way, and the lands held or used in con­
nection therewith shall be subject to be connected 
with, crossed, or intersected by or embraced 
within any other right of way or improvements, or 
structures thereon. They shall also be subject to 
a limited use, in common with the owner thereof, 
when necessary; but such uses, crossings, intersec­
tions, and connections shall be made in manner most 
compatible with the greatest public benefit and 
least private injury. 

would indicate that its language is broad enough to cover 

both halves of CCP §1247(1). See Comment, California Law 

Revision Commission's Eminent Domain Comprehensive Statute 

§471 at IX-5 (Staff Recommendation, September 1970), which 

statute concerns the taking of public property for a consis­

tent use. If this is the case, then there may be no 

necessity for the first half of Subparagraph .(1). And yet. 

the Legislature seemingly made "place" a matter of concern to the 

court in the first clause, while deleting its mention in the 

second clause. 

An example of the court's review of a proposed common 

use which does not involve a crossing of the first right of 

way would be the longitudinal placement of an underground 

line within a surface or overhead easement. The holder of 

the first easement could resist the intrusion, contending 

construction and maintenance of the proposed underground ease­

ment will interfere with the prior use. Unless the interference 
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is found to be incidental, the court would have to balance the 

injury, perhaps conditioning the second use upon an adjustment 

of its alignment but not general location, in order to grant 

the common use. See generally 1 NICHOLS ON EMINENT DOMAIN 

§2.2[8], at 237-238 (Rev. 3d ed. 1964). 

2. [§4.4J Subparagraph (2) 

Subparagraph (2) is clearer but has received more atten­

tion in the appellate courts than Subparagraph (1). 

Reed Orchard Co. v. Superior Court (1912) 19 CA 648, 665, 

128 P 9, held that CCP §1248 together with §1247(2) provide 

ample authority for the court to settle any controversy be­

tween claimants regarding apportionment of the entire fund 

awarded. Subsequent to this case, in 1939, CCP §1246.l was 

enacted (Cal. Stats. 1939, Ch. 210 at 1456) to furnish a 

specific procedure for apportionment of the award among 

co-owners. 

Under CCP §1247(2) the court has the right to try title 

to the entire parcel where only a portion is acquired. 1£! 
Angeles v. Darms (1928) 92 CA SOl, 128 P 924. And, having 

jurisdiction to determine all adverse and conflicting claims 

to the property, a city may in the same action assert its 

claim to an interest in the property and condemn the outstand­

ing interest of others. Los Angeles v. Pomeroy (1899) 124 C 

587, 57 P 585. This maneuver has received recent popularity 

as a result of the combined cases of Gion v. Santa Cruz and 

Dietz v. King (1970) 2 C3d 29, 84 CR 162. In these cases the 
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property owners attempted to terminate public recreational use 

of their beach areas. The City of Santa Cruz in the first 

case contended that the long term uninterrupted use by the 

public, the acq~cence of the previous owners and the expendi­

ture of public funds on the property deprived the fee owners 

from restricting the public from these lands. In the second 

case involving property in Mendocino County, no governmental 

agency took an active part in maintaining the beach and road 

to it, but the public had used the land without regard to who 

owned it for over 100 years. The Supreme Court held that im­

plied dedications of property rights were created in both 

cases in favor of the public. Condemnors are now looking more 

closely for similar elements to either bring a quiet title 

action or assert in a condemnation suit a public recreation 

easement over lands sought to be acquired, and then deduct the 

value of such easement from the value of the underlying fee. 

But the device of the condemnor asserting an interest in 

the condemned parcel has been used in other situations, such 

as in cases where the condemnor holds a leasehold interest 

[State of Cal. v. Witlow (1966) 243 CA2d 490, 52 CR 336), or 

a roadway easement [People v. Vallejos (1967) 251 CA2d 414, 

59 CR 450), to diminish the value of the underlying fee. 

Finally, CCP §1247(2) relates to the complaint (CCP 11244) 

and answer (CCP §1246) in that the parties to an action can 

only be those having an interest in the property. San Joaquin 

etc. Irr. Co. v. Stevenson (1912) 164 C 221, 241, 128 P 924. 

40 



/ , 

3. [§4.5) Subparagraph (3) 

CCP 11247(3) is self-evident in purpose. Where two con-

demnors seek to take the same property, the court can determine 

their respective rights. This would include both mutually 

exclusive rights and rights that can be exercised in common. 

Generally San Bernadino etc. Water Dist. v. Gage Canal Co. 

(1964) 226 CA2d 206, 211, 37 CR 856, holds that the plaintiff 

which files first in a court of competent jurisdiction prevails. 

because dW action is one in rem. There defendant water company 

offered as a special defense to plaintiff's action that another 

action, previously filed by the City of Riverside condemning 

the same property, was pending. The trial court's stay of the 

second plaintiff's proceeding was ruled proper on appeal. 

Although this case appears to involve the problem envisioned 

by CCP §1247(3). it makes no mention of the section. Instead. 

it relies on sections 1243 and 1245.3, regarding jurisdiction 

and the conclusive nature of an eminent domain judgment 

respectively. 

The case of Long Beach v. Aistrup (1958) 164 CA2d 41, 

52-53, 330 P2d 282, however, does cite CCP §1247(3). together 

with section 1246.1 for the proposition: '~fter the amount of 

award has first been determined, the court is empowered in the 

same proceeding to determine the respective rights of the de­

fendants having divided interests in the property and apportion 

the award accordingly." Either the court meant to cite Subpara­

graph (2) or it misconstrues the wording of Subparagraph (3) to 

produce more authority than it needs. Such is not the purpose 

of section 1247(3). 
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C. [§4.6] CCP §1247a 

Code of Civil Procedure §1247a is a furtner amplification 

of the jurisdiction of the superior court to attend to all the 

problems which might arise in a condemnation action. This 

section, as CCP §1247(1), is divided into two areas of concern, 

but here the modification of only the second clause by refer­

ence to another code section, CCP §1240(3), seems properly 

placed. Code of Civil Procedure §1240(3) prohibits the taking 

a property already appropriated to a public use, unless the 

taking is for a ''more necessary public use • . .", but does 

permit a taking of pre-existing public uses for a "consistent 

use. II 

1. [§4.7] The First Clause 

The initial power conferred is "to regulate and determine 

the place and manner of removing or relocating structures or 

improvements." Marin v. Superior Court (1960) 53 C2d 633, 642, 

2 CR 758, held that section l247a authorizes tne trial court 

to adopt a plan for relocation of structures appropriated to a 

public use by a public agency. In this case, a municipal 

water district, desiring to construct a reservoir, which would 

cover portions of two county highways, brought an action in 

eminent domain to resolve the relocation of the roads. But, 

because the roads were federally aided nighways, neither the 

municipal water listrict nor the superior court could adopt 

specifications for their relocation. 
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2. [§4.81 The Second Clause 

The secondary power conferred by this statute is to regu­

late and determine the manner "of enjoying the common use 

mentioned in Subdivision 3 of Section 1240." Again, as in 

the second half of section 1247(1), there is no mention of 

regulating the place of common use. An example of the juris­

diction of the court being invoked under the second clause of 

section l247a is San Bernadino County Flood etc. Dist. v. 

Superior Court (1969) 269 CA2d 515, 75 CR 24. In that case 

East San Bernadino County water District had filed an action 

against, and successfully withstood the challenge of, the Flood 

Control District and others to condemn a non-exclusive easement 

in the beds and banks of the water courses and channels owned by 

the Flood Control District and planned for an integrated flood 

control system. It was alleged, although not seriously advanced, 

~ at 519, that the taking was for a more necessary public use; 

the prLme contention was that the two uses were compatible. A 

writ of prohibition restraining the superior court from exerciSing 

jurisdiction over the condemnation action was sought by the Flood 

Control District. Finding the Water District use in conflict with 

the proposed use by the Flood Control District, the appellate 

court ruled that the Water District was unauthorized to maintain 

its action in eminent domain. The result of the Water District 

suit would prevent the Flood Control District which owned the 

lands from constructing its proposed project and "have the 

superior court redesign it." Id. at 525. The court in effect 

said that it was appropriate to review a common use but 
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not to suggest alternatives to incompatible use. 

Query: Is the court's regulation and determination of the 

manner of common use restricted to granting or denying the 

second use based solely on the conditions advanced by the pro­

posed manner of construction? (Cf. remarks found at conclusion 

of §4.3.) If the answer is affirmative, modifications of those 

conditions to make the uses more compatible might be pleaded 

by the plaintiff in a second suit, after denial of the first. 

Such a narrow view of "regulation" denies the meaning of the 

word. If the court determines the use to be compatible, 

"regulation" implies modification of an otherwise compatible 

use. An incompatible use cannot be redesigned by the court in 

the first instance or by a multiplicity of actions. 

The San Bernadino decision also pointed out: '~ubdivisions 

3 and 6 of section 1240 of the Code of Civil Procedure govern a 

taking for a common compatible use and sections 1247 and l247a 

of the Code of Civil Procedure empower the court to regulate 

the manner in which the common uses sha 11 be enj oyed." .!2.:.. at 

521-522. (Examples of the more familiar common use are "cross­

ings, intersections or rights-of-way. or the maintenance of 

utility transmission facilities in highway rights-of-way." 

~.) The indication is that sections 1240(3) and 1240(6) 

should be taken together to modify both CCP §§1247(1) and 

l247a, which in turn should be combined. 

A Comment to California Law Revision Commission's Eminent 

Domain Comprehensive Statute §47l at IX-4 to IX-5 (Staff 

Recommendation, Sept. 1970), points to an inconsistency 
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between Subdivisions (3) and (6) of section 1240: 

Subdivision (3) of former Code of Civil Procedure 
Section 1240 referred only to property "appropriated 
to a public use or purpose, by any person, firm or 
private corporation," thereby implying that property 
appropriated to a public entity could not be sub­
jected to imposition of a consistent use. However, 
subdivision (6~ of that section authorized the 
imposition of rrights-of-t~ay" with no such limitation. 

See also San Bernadino County Flood etc. Dist. v. Superior 

Court, supra at 523-524, ftn. 10. The Commission recommends 

the approach of Subdivision (6) to encourage common use. 

D. [§4.9J Recommended Statute 

It is recommended that CCP §§1247 and 1247a be combined 

into one statute: 

The Court shall have power: 

(1) To determine and regulate the manner of enjoying 

the common use mentioned in CCP §1240(3) and (6) 

[Eminent Domain Comprehensive Statute §47l(a). 

recommended by the California Law Revision Commis­

sion (Sept. 1970)]; 

Comment: "Determine" is used in the sense of deciding 

whether the second use i$ allowed or denied; and 

"regulate" permits the court to impose conditions 

but not to redesign either of the two uses. 

(2) To determine and regulate the manner of making 

connections and crossings of rights of way; 

Comment: Since a common use usually occupies a 

greater portion of the prior public improvement than 
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crossings, a separate subdivision regarding 

crossings is appropriate. Further, because the 

word "place" implies location which most often 

is beyond the scope of the court's review, this 

is deleted. On the other hand, place 'or location 

may be an appropriate area of court concern in 

overlapping public use; the necessity for a par­

ticular location may not be absolute under a 

resolution authorizing interference with another 

public use. 

(3) To determine and regulate the place and manner 

of removing or relocating structures or improvements; 

Comment: Here, "place" is intentionally retained. 

(4) To determine the respective rights of different 

parties seeking condemnation of the same property; 

Comment: This could be deleted under the rule of 

San Bernadino etc. Water Dist. v. Gage Canal Co. 

(1964) 226 CA2d 206, 211, 37 CR 856, holding that the 

plaintiff that files first obtains jurisdiction. 

(5) To determine all adverse or conflicting claims 

to the property sought to be condemned; 

Comment: Here, the clause of CCP §1247(2), relating 

to damages for conflicting claims to the property 

condemned, is deleted on the ground that it is 

covered by CCP § § 12l~6. 1 and 1248 (1); but the portion 

46 



/ 

retained is relevant in those cases where a 

condemnor asserts some claim of title to the 

property in order to diminish the value of the 

take. 

(6) To determine all issues incident to the 

proceedings. 
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Section 5: RULES OF PRACTICE 

A. (§5.1] Introduction 

The rules of practice applicable in an eminent domain 

proceeding are related to the jurisdictional powers con­

ferred upon the court and should immediately follow those 

sections. 

Code of Civil Procedure §1256 defines the rules of 

practice applicable to a California condemnation action 

stating: "Except as otherwise provided in this title, the 

provisions of part two of this code (CCP §§307-1062a) are 

applicable to and constitute the rules of practice" in an 

eminent domain proceeding. 

The same language, found in section 1256, is repeated 

in other special proceeding procedural laws: CCP 11109 for 

writs of review, mandate and prohibition, CCP §1177 for 

unlawful detainer, and CCP §1201.1(a) for mechanics liens. 

See Holman v. Totem (1942) 54 CA2d 309, 316, 128 P2d 808. 

B. (§5.2) Scope of CCP §1256 

The Code Commissioners' Notes cited by West's Calif­

ornia Code of Civil Procedure under the statute provide: 

The object of this section is to give a trial 
by jury in every case, if demanded, and when not 
demanded, a trial by the Court; and to conform 
the practice in these proceedings as near as 
practicable to that in civil actions. The 
advantage to having the practice in different 
proceedings in the Courts as nearly uniform as 
possible is manifest. 

As the latter portion of the Code Commissioners' Note in­

dicates, this section has the broader purpose of making the 
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general rules of practice for civil proceedings applicable 

to a condemnation action. People v. Clausen (1967) 248 CA2d 

770, 779, 57 CR 227; People v~.Bue1lton Development Co. (1943) 

58 CA2d 178, 183, 136 P2d 793; and Holman v. Totem (1942) 

54 CA2d 309, 316, 128 P2d 808. 

Some exa~ples of general procedural rules incorporated 

by section 1256 are: change of venue under CCP §394, 

Oakland v. Darbee (1951) 102 CA2d 493, 494, 227 P2d 909, and 

Stockton v. E1linKwood (1926) 78 CA 117, 121, 248 P 272; 

dismissal for failure to serve and return summons within 

three years under CCP §581(a), Dresser v. Superior Court 

(1965) 231 CA2d 68, 70, 41 CR 473 (but the same section for-

bidding voluntary dismissal where affirmative relief is 

sought by cross complaint is inapplicable and does not pre­

vent abandonment of a conderenation action, People v. Buellton 

Development Co., supra at 189); CCP §409 which provides that 

the lis pendens gives constructive notice from the time of 

filing [recording], goach v.: Riverside Water Co. (1887) 

74 C 263, 265, 15 P 776; and the filing and entry of verdict 

and judgment are required to co::-.form to CCP § §632 and 668, 

Fountain Water Co. v. Dougherty (1901) 134 C 376, 377, 66 P 

316. 

Although section 1256 ref~rs only to the rules of 

practice embodied in CCP ~§307-l062a, it has been used to 

reach beyond those provisions. For instance, in John Heinlen 

Co. v. Superior Cou~t (1911) 17 CA 660, 121 P 293, CCP §170 

relating to judicial disqtl.8lif:i.cation because of a financial 
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interest was made applicable; and in Kohn v. Superior Court 

(1966) 239 CA2d 428, 48 CR 785, CCP §170.6 regarding preju­

dice as a ground for judicial disqualification~ applied to 

an eminent domain case. 

Moreover, other special proceedings which are outside 

the scope 'of CCP §§307-l062a are applicable to condemnation 

actions: certiorari will lie to review a void order, 

California Pac. R. Co. v. Central Pac. R. Co. (1874) 47 C 528, 

530; prohibition is proper where the court lacks jurisdiction, 

La Mesa v. Superior Court (1925) 73 CA 90, 94, 238 P 117; and 

mandamus can be employed to compel the trial court to rein­

state pleadings improperly struck, Holtz v. Superior Court 

(1970) 3 C3d 296, 90 CR 345 (this is an inverse condemnation 

case), and to modify an award to conform to the jury verdict, 

San Francisco v. Superior Court (1928) 94 CA 318, 320-321, 

271 P 121. 

The rule of construction for incorporating general rules 

of practice otherwise applicable is set forth in Harrington v. 

Superior Court (1924) 194 C 185, 193, 228 P 15: "Such con­

struction is not opposed to the terms of the statute, and 

hence the usual rule of practice would apply." Further, the 

dissent of former Chief Justice Beatty in 1903, Santa Rosa v. 

Fountain Water Co. (1903) 138 C 579, 580-581, 71 P 1123, 

invoke. the standard of applying general rules of procedure 

which do not impair the power of eminent domain. 
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C. [15.31 Suggestion Regarding Bifurcation of Preliminary 

Issues From Issue of Valuation 

It has been suggested by the Southern Section of the 

California State Bar Committee on Governmental Liability and 

Condemnation (January 10, 1970) that consideration be given 

by the California Law Revision Commission to making available 

as a matter of law to each side the bifurcation of nonjury 

issues from the jury question of compensation. For example, 

'~at constitutes the larger parcel for valuation, severance 

damage, and for special benefit purposes; whether or not 

there exists an impairment of access; and, other matters 

subject to Court determination before they are submitted to 

the jury as trier of fact should be capable of easy separa­

tion and trial, preferably in advance of completion of the 

final appraisal reports." 

This suggestion is not to be confused with a bifurcated 

trial on the issue of public use, for which the California 

Law Revision Commission recommends Eminent Domain Comprehen­

sive Statute §240l to raise preliminary objections to the 

condemnor's right to take. See discussion at 111.5. The 

preliminary issues considered here concern the right to com­

pensation or theories for compensation. 

Vallejo etc. R.R. Co. v. Reed Orchard Co. (1913) 169 C 

545, 556, 547 P 238, stated: U[E1xcept in those relating to 

compensation, the issues of fact in a condemnation suit are 

to be tried by the court U See also Oakland v. Pacific 

Coast Lumber etc. Co. (1915) 171 C 392, 153 P 705. 
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Presently, California provides for the separate trial of 

severable issues in CCP §§597, regarding special defenses not 

involving the merits of the case, 597.5, regarding the issue 

of an action being barred by the statute of limitations in a 

suit for professional negligence, and 598, concerning trial 

of the issue of liability before damages. 

Generally, under sections 597 and 598 a motion for a 

bifurcated trial may be made by either party and it is within 

the discretion of the court to sever the issues; under 

section 597.5, the question of statute of limitations must be 

tried separately when it is raised by answer and either party 

so moves for a separate trial. A decision or verdict in 

favor of the defendant gives rise to judgment in favor of 

that party and no trial on the other issues in the action 

shall be had, but the plaintiff has the right of appeal. 

Code of Civil Procedure §597 has been recognized as 

authority for a separate trial on the special issue of public 

use, which if decided in favor of the defendant would bar 

prosecution of the condemnation action. San Mateo v. Bartole 

(1960) 184 CA2d 442, 435, 7 CR 569. 

There is further authority for the court to separate 

issues for a trial found in Evid. C~§320 (formerly CCP §2042): 

"Except as otherwise provided by law, the court, in its dis­

cretion, shall regulate the order of proof." Although not 

specifically incorporated by CCP §l256, this is the authority 

the parties to an eminent domain action would rely upon to 

seek bifurcation of preliminary nonjury valuation issues. 
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It has been the experience of this writer that when a 

separation of such preliminary issues, which are matters of 

consequence, is deemed desirable by one party. that decision 

is often concurred in by the other side. The primary reason 

for this agreement has been to minimize the appraisal expense 

of exploring alternate theories of value which mayor may not 

be appropriate pending a determination of preliminary questions. 

Because CCP §§597, 597.5 and 598 are rules for specific 

situations, it appears advisable to make a special rule of 

practice for eminent domain proceedings regarding the separa­

tion of nonjury issues from the jury issues of compensation 

and damage. 

However, the decision on these separated issues should 

not be appealable until conclusion of the trial of the other 

issues, because such a ruling may not necessarily determine 

the final issue as does a special defense or statute of 

limitations. One way to avoid what may be inevitable after 

determination of a key preliminary issue was followed in 

People v. Lynbar, Inc. (1967) 253 CA2d 870, 62 CR 320. When 

the trial court ruled that it was proper for the appraisers 

to consider the actual rent under a long-term lease rather 

than the economic rent in utilizing an income approach to the 

value of the condemned property, the State Division of 

Highways stipulated to judgment at a figure indicating this 

adjustment by its witnesses in order to take an immediate 

appeal of the court's decision. This maneuver is likewise 

available where, for example, the trial court concludes there 
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has been no abandonment of a public street, and the underly­

ing fee colllllllUlds only nominal value because of the burden of 

the easement. People v. Vallejos (1967) 251 CA2d 414, 59 CR 

450. 

In those cases where the outcome of the main issue is 

not so evident, the priority given to eminent domain cases 

(CCP 51264) would bring the second phase of the bifurcated 

trial to quick conclusion. Hence, bifurcation of noojury 

from jury valuation issues, without the right of appeal until 

decision or verdict on all issues, has the advantage of 

shortening jury trial time while not giving rise to more 

appeals than presently occur. 

D. [55.41 Recommendations 

It is recommended that section 1256 be modified to re­

flect that it incorporates more than Part 2 of the Code of 

Civil Procedure. The wording of Federal Rule §7LA(a) offers 

a guide to the proper wording: 

The Rules of Civil Procedure for the United States 
District Courts govern the procedure for the condem­
nation of real property and personal property under 
the power of eminent domain, except as otherwise 
provided in this rule. 

California's statute might read as follows: 

The general rules of practice set forth in the Code 

of Civil Procedure govern the procedure for proceed­

ings in eminent domain, except as otherwise provided 

in this Code. 

Comment: If a Comprehensive Eminent Domain Code is 
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enacted as urged by the California Law Revision 

Cotrmiss"ion, its purpose should answer the objection.: 

"a provision that one set of rules is to apply 'except 

as otherwise provided' somewhere else is always sub­

ject to the danger that it may be--and frequently is-­

difficult to determine just what has been 'otherwise 

provided' ." 3 Barron and Holtzoff. FEDERAL PRACTICE 

AND PROCEDURE §l5l6 at 348 (Supp. 1969). Note fur­

ther that this wording is broad enough to make 

applicable the general rules for change of venue, as 

recommended in §3.7. 

Regarding the bifurcation of nonjury issues from the 

jury issues of compensation and damage, such a rule would 

either become a second section to CCP§1256 or be stated as 

a separate statute. The language for this rule of practice 

could take the following form: 

Upon the motion of either party. after notice and hear­

ing, not later than the close of the pretrial conference 

in cases in which a pretrial conference is to be held, 

or, in other cases, no latcc than 45 days prior to 

trial, the court may make an order that the trial of 

severable nonjury issues, regarding the right to or 

elements necessary to compensation, damages, and/or. 

benefits, be tried before the court separately pre­

ceding the trial of the ultimate issue of just 

compensation. The decision of the court upon these 

preliminary issues shall govern the trial of the 
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ultimate issue and merge therewith for the purpose 

of judgment. 

Comment: This provision does not suggest that title 

between various claimants, excluding the condemnor, 

should be tried by the court in advance of the 

valuation part of the trial. That determination 

would still be governed by CCP §l246.1. See People v. 

Shasta Pipe etc. Co. (1968) 264 CA2d 520, 536-537. 

70 CR 618. 

Related to CCP §1256 but considered elsewhere are CCP 

111256.1, regarding burden of proof, and 1257, the procedure 

for new trials and appeals. Also somewhat related is section 

1250 concerning new proceedings to cure defective title. 

These sections will be considered in subsequent studies of 

trial and post-trial procedures. 
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Section 6: COMMENCEMENT OF EMINENT DOMAIN PROCEEDINGS 

A. (§6.l) CCP §1243 

Within CCP §1243 is described the manner of commencing 

an eminent domain proceeding: "All such proceedings must 

be commenced by filing a complaint and issuing summons." 

Simply to avoid the present clutter of section 1243, this 

process of instituting an action should be stated elsewhere. 

B. (§6.2) Delete Mention of Issuing Summons 

The complaint alone confers jurisdiction. Bayle-Lacoste 

& Co. v. Superior Court (1941) 46 CA2d 636, 116 P2d 458. 

Hence, it is not necessary to include the words "and issuing 

a summons" in section 1243. 

C. (§6.3) Recommendations 

An alternative, to establishing a separate section for 

the commencement of eminent domain proceedings, is to make 

the language recommended below the first clause of a statute 

describing the contents of the complaint. But, if the new 

language stands alone, a section relating to the recording of 

the lis pendens, which also ought to be separated from section 

1243, might be placed before the general complaint statute 

found in §7.6. 

The new language to accomplish the above would read as 

follows: 

Eminent domain proceedings shall be commenced by the 

filing of a complaint. 

Comment: The terminology for the initial condemnation 

pleading is subject to modification as noted in §7.5. 
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Section 7: THE COMPLAINT 

A. (§7.l] CCP §1244's Required Contents 

A condemnation complaint is required by CCP §1244 to 

contain five parts: 

(1) The name of the plaintiff in charge of the public 

use for which the property is being sought. The decision 

when to use the power of eminent domain belongs to the 

legislative body of the condemning agency. In the event of 

authorizing action to employ this power, the suit must be 

brought in the name of the condemning agency. However, where 

an access road was required as a condition to a subdivision 

of private property, the private corporation subdividing the 

property could not sue in the name of the municipality re­

quiring the access road, although it could do so in its own 

name under CC §lOOl. Sierra Madre v. Superior Court (1961) 

191 CA2d 587, 12 CR 836. 

Leaping over the other necessary contents of the complaint 

set forth in subsections (2)-(5) of section 1244, further 

modification of the first requirement is found in the last 

sentence of the statute: 

When application for the condemnation of a right 
of way for the purpose of sewerage is made on 
behalf of a settlement, or of an unincorporated 
village or town, the board of supervisors of the 
county may be named as plaintiff. 

(2) The names of all persons possessing an interest in 

the property, or a statement that they are unknown. Code of 

Civil Procedure §1245.3 provides two phrases to cover the 
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'-. latter situation: "all persons unknown claiming any title 

or interest in or to the property"; and, where there is no 

executor or administrator of an estate through which persons 

claim an interes t, "the heirs and devisees of • • • • • • 

(naming such deceased claimant), deceased and all persons 

claiming by, through, or under said decedent." 

"Parties to be named defendant are entirely within the 

control of the plaintiff." People v. Shasta Pipe etc. Co. 

(1964) 264 CA2d 520, 537, 70 CR 618. But, failure to join a 

party who holds a recorded interest in the property leaves 

that interest unimpaired; and that party is free to later 

file an inverse condemnation action to seek compensation for 

the taking of his unimpaired interest. Wilson v. Beville 

(1957) 47 C2d 852, 855, 306 P2d 789. This case also points 

out that CCP §§1245.3, 1240(1) and (B), and 1252 touch upon 

the same subject matter as CCP §1244(2). 

(3) A statement of the right of the plaintiff. 

Generally, CCP §§1238 and 1238.1-1238.7 categorize approved 

public uses. 

The case of Los Altos Schuol Dist. v. Watson (1955) 

133 CA2d 447, 449, 284 P2d 513, declared this provision 

"does not • • • mean that plaintiff must allege it was em­

powered by a valid or any resolution of its board to proceed 

in condemnation." "It is sufficient to allege that the tak­

ing was sought pursuant to the provisions of Title VII, 

Part III, of the Code of Civil Procedure." Kern County Union 

High School Dist. v. McDonald (1919) 180 C 7, 10, 179 P 180. 
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Nor is it necessary to allege compliance with CCP §1242 in 

respect to location of the site -- that is, the property 

"is located in the manner which will be most compatible with 

the greatest public good and the least private injury." 

Montebello etc. School Dist. v. Keay (1942) 55 CA2d 838, 

841-842, 131 P2d 384. Nevertheless, failure to comply with 

section 1242 may be a defense to a condemnation action if 

the defendant makes an issue of it by his pleading. 

Pasadena v. Stimson (1891) 91 C 238, 255-256, 27 P 604. 

On the other hand, CCP §1241, requiring a condemnor to 

show that the use for which the property is being acquired 

is a use authorized by law and that the taking is necessary 

to that use,is construed in conjunction with CCP §1244. 

Hence, both general allegations of public use, Orange County 

Water Dist. v. Bennett (1958) 156 CA2d 745, 751, 320 P2d 536, 

and necessity, Linggi v. Garovotti (1955) 40 C2d 20, 26-27, 

286 P2d 15, are necessary elements of a complaint. 

In order to provide the property owner with some under­

standing of why his property is being taken, a complaint 

should set forth or summarize the resolution authorizing 

condemnation. Currently, the State Division of Highways in 

its first pleading either sets out in full the Highway 

Commission's resolution or includes this paragraph: 

Prior to the commencement of this action, at a 
meeting of the California Highway Commission duly 
and regularly convened at Sacramento, California, 
on ,19, said California Highway 
Commission duly ana-regularly passed and adopted 
Condemnation Resolution No. stating and 
determining that public interest and necessity 
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require the 1lcquisitlo:l of certain real property in 
fee simple ~b50lute unless a lesser estate is 
described herein fo:;: State highway purposes in con­
nection with State high~ay, Road , 
declared a f .. ae"ay·, The use c·f the real property 
described iu said l:::!sollli:ion is a public use 
authorh;ed hy lSH. 

Either manner of p,-eading cadsfies the requirement of a 

general allegation of ;::eceS3 :U:y. 

(4) If a right of vmy is being acquired, a map must be 

attached to the co[!;pl.aitli:_ to she"" the location, general route 

and termini of the right of WQy. This 3ubsection relates 

only to right of way acquisitions, Sec~amento etc. Dist. v. 

Pacific Gas & Elec. Co. (1946) 72 CA2d 638, 645, 165 P2d 741. 

Where the complaint seecks the whole parcel and not a right of 

way thereover, it is not necessary to comply with this pro-

vision. Deseret etc. Co. v. S~e of California (1914) 

167 C 145, 157, 138 P 981. 

The map must shm' the l,ocation, general route and 

termini of the right cf. way. See ¥asadena v. Stimson (1891) 

91 C 238, 252, 27 P 604. The gener&l route requirement 

does not S~lO'" hm·, e. project: particularly affects an individual 

parcel being acquired, elthough 5tims~ talks of the partic­

ular route being depicted by the map supplied in that case. 

[See also CCP §l2lf7b ,ehich, ~_n ;::as:!s "Jhere only a portion 

of the property is sought, entitles the defendant, upon 

request made at le~st thirty (30) days ~rLor to trial, to 

"a map showing the boundaries cf til:'! entire parcel, 

indicating thereon the part to be taker., the part remaining 

"l . . . 
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(5) A description of the land or property interests 

being acquired and whether it is a total or partial take. 

Because of the right granted the condemnor by CCP §1242 to 

enter the property to make surveys, no excuse for insuffi-

cient description exists. California Cent. Ry. Co. v. 

Hooper (1888) 76 C 404, 413, 18 P 599. The map attached to 

a complaint for right of way acquisition is not sufficient 

to establish the amount of the land to be condemned. '7his 

must be determined by averments in the complaint." People v. 

Thomas (1952) LOe CA2d &32, [40, 239 P2d 914. The map and 

description, however, can be viewed together to identify the 

property taken. San Francisco etc. R.R. Co. v. Gould (1898) 

122 C 601, 602-603, 55 P 411. Finally, it is not necessary 

to describe the remaining land subject to severance damage 

in a partial acquisition. People v. Broome (1932) 120 CA 

267, 271, 7 P2d 757. 

B. (§7.21 Multi-Parcel Complaint 

The second sentence under subdivision (5) of this 

statute gives the plaintiff the option to place all parcels 

of land or other interests for a particular public project 

in the same or separate proceedings. But the court has the 

discretion to consolidate or separate actions within the same 

project to suit the convenience of the parties for the pur­

pose of trial. This option is not limited to several parcels 

owned by the same defendant, Sacramento v. Glann (1910) 15 CA 

780, 7ee, 113 P 360, except in regard to county boundaries 
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as mentioned in §3.6. The State Division of Highways and 

other condemnors sometime include in one complaint several 

parcels adjacent to one another under different ownership, 

arbitrarily assigning each parcel a number against which is 

stated the various ownerships and interests. At the time of 

settlement or trial, these parcels are broken out of the 

en masse complaint. -
Weiler v. Superior Court (1922) lG8 C 729, 732-733, 

207 P 247, spells out the consequences of such a complaint. 

"The damage will in no particular depend upon the damage to 

others. Neither party will be interested in any allowance 

for damages except his own. • . The action with respect 

to each party is of the same character as if he was the sole 

defendant." 

The Southern Section of the State Bar Committee on 

Governmental Liability and Condemnation (January la, 1970) 

criticized multi-parcel cases as "confusing not only to the 

property owner involved when a case name is different than 

the owner's but also {posing] problems for the court and 

various court personnel handling various trials in multi­

ownership and multi-parcel cases." The criticism is justified. 

Since the burden of running off extra form complaints is not 

great, the condemnor should only have the option to include 

in the same complaint parcels owned by the same defendant 

or by the same defendant in common with other defendants 

or some of them. See §3.6 concerning venue. The court still 

should have the discretion to consolidate or separate actions 
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for trial upon motion by either party. 

Lastly, it has been contended unsuccessfully that 

section 1244(5) permits consolidation only where the prop-

erties are being condemned for the same public use. m ws -----
Angeles v. Klinker (1933) 219 C 198, 211, 25 P2d 826, part of 

defendant's land was being acquired for public buildings and 

grounds and the remainder for a street. It was there held 

that under CCP §§l04e and l256, the trial court had discretion 

to make the order of consolidation where no injury could be 

done to the property owner because the two actions covered 

the whole of its property. Any statutory revision should 

not change this rule. 

c. [§7.3] Amendments 

As in all other civil actions, amendments are allowed 

in condemnation proceedings to alter the allegations of the 

plaintiff, including the Lessening or increasing of the 

quantity of land being acquired. Kern County Union High 

School Dist. v. McDonald (1919) 180 C 7, IS, 179 P 180. 

However, depending upon the timing of an amendment to reduce 

the size of the take, there may be a question of partial 

abandonment under CCP §1255a(c). 

D. [§7.4] Allegation of Value and Verification of Pleading 

TWo related suggestions to the California Law Revision 

Commission by the Southern Section of the State Bar Committee 

on Governmental Liability and Condemnation (January 10, 1970) 

are: first, to study the desirability of requiring the 
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plaintiff to make allegations of value, damage and/or benefits 

in its complaint; and, second, to study whether the complaint 

should be verified by an officer, agent, or responsible 

employee of the plaintiff. 

A condemnation complaint containing a verified allegation 

of compensation would take the initial figure presented to 

the landowner out of the category of "offer," ~, people v. 

Glen Arms Estate, Inc. (1964) 230 CA2d 841, 41 CR 303, and 

make it a statement of fact which would provide a floor to 

the condemnor's testimony at trial. 

The dual suggestion apparently is directed toward com­

batting what is termed by condemnee attorneys as "lowballing" 

or "sandbagging." The circumstances giving rise to this 

practice follow a typical pattern. The condemning agency 

begins negotiations for the property being sought based upon 

one appraisal, perhaps a staff product; thereafter, when 

settlement is judged impossible, it employs a second appraiser 

to take a closer look at the question of value. The "sand­

bagging" occurs where the second appraiser comes in with an 

opinion of value which is 10"",er~han the first. Then the 

higher offer is withdrawn, and the author of the opinion on 

which it was based is never called to testify at the subsequent 

trial. This practice is universally criticized by attorneys 

for property owners, because it penalizes the defendant who 

seeks judicial resolution of the condemnation of its land. 

The primary device available to counteract this tactic 

suffers from a serious drawback. Although courts have 
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permitted the first appraisal to be introduced in evidence, 

the hidden appraiser must be called by the other side and 

made its own witness rather than an adverse witness. People 

v. Cowan (1969) 1 CA3d IDOL, el CR 713; Pleasant Hill v. First 

Baptist Church (1969) 1 CA3d 384, 425, 82 CR 1. (Note that in 

the latter case, the hidden appraiser was not that of the con­

demnor but of the condemnee. Certainly, the "sandbagging" 

tactic is not the exclusive province of the condemnor.) 

Besides having to make the witness your own, there are 

other disadvantages to the present method of self-defense. 

First, the identity of the hidden appraiser must be discovered. 

And, second, there is no certainty that, if discovered, the 

witness can be called. See People v. Younger (1970) 5 CA3d 

575, 86 CR 237, where the property owner's attempt to 

call the discarded appraiser was denied as highly improper. 

A requisite that a condemnation complaint be verified 

would be largely redundant in that CCP §1256 incorporates CCP 

§446 which provides in part: 

When the state, any county thereof, city, school 
district district, public agency, or public 
corporation, or an officer of the state, or of any 
county thereof, city, school district, district, 
public agency, or public corporation, in his 
official capacity is plaintiff, the complaint need 
not be verified. 

Also, under this section a complaint by such a party 

plaintiff demands a verified answer, unless the defendant is 

also a member of the above class. In other words, the con­

demnation complaint of a public entity is deemed verified. 

Only privately owned public utilities, having the power of 

66 



eminent domain, are omitted from the applicable class. 

The point, thus, is not whether the complaint oUght to 

be verified but whether it contains allegations of value, 

damages and/or benefits. Initially, it may seem axiomatic, 

in a case where the ultimate question to be resolved is com­

pensation, that the question be put in issue by the pleadings. 

The law is presently one-sided in favor of the condemnor. 

Code of Civil Procedure §1244 requires no allegation of value 

in the complaint, while section 1246 makes each defendant state 

in its answer the amount claimed for each item of damage 

specified in CCP §1248. Yet, condemnation-wise attorneys 

avoid this allegation by one of three ways. The answer may 

simply plead: "defendant be awarded just compensation for 

the taking of the property described in the complaint;" or, 

more closely complying with CCP §1246, allege: "at this time 

the fair market value of the property being taken is unknown 

to defendant, and defendant requests leave to amend this 

answer to show the actual value when the same has been 

ascertained." Another alternative is to insert a figure of 

value which is twice the outside limits of any foreseeable 

opinion. Condemning agencies concerned with moving a case 

toward trial within the one year from the date of issuance 

of summons, seldom quarrel with such answers. 

Eminent Domain Comprehensive Statute §2400, proposed by 

the California Law Revision Commission staff, strikes the 

need for an answer to contain statements of value and damage. 

This author concurs in that recommendation, see §11.4. By 
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adopting this statute and adding an allegation of value to 

the complaint, the existing one-sidedness of the present system 

would be reversed. Condemnee attorneys probably argue that 

this is as it should be. The condemnor which holds an 

appraisal on the property sought, before it begins negotia­

tions with the property owner, can more easily make the 

allegation than the defendant. Nevertheless, the proposal 

may encourage the undesired practice of condemnors relying 

exclusively upon staff or outside appraisals which look 

narrowly at the property to be acquired. A natural conse­

quence will be lower initial offers to property owners, 

creating a potential for higher fees to the attorneys who 

represent them. To counter this possibility, there would 

have to be a penalty imposed upon the tight-fisted condemnor, 

such as payment of reasonable attorney's fees and costs where 

an award exceeds a certain percentage of the amount alleged 

in the complaint. 

Whether more from my prejudice of working for a condemning 

agency or from the uncertain results of the practical applica­

tion of this suggestion, it appears a better course to delete 

the necessity of a condemnee to plead value through its answer. 

E. [§7.51 Nomenclature 

Another suggestion is that the term "complaint" with its 

corresponding designation of parties "plaintiff" and "defendant" 

is not appropriate to an action in eminent domain. The word 

"defendant" places a subtle stigma of fault upon the property 
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owner which does not belong to one whose land happens to be 

in the path of a public project. Moreover, the wording 

"condemnation complaint" implies in the mind of some that 

the property suffers a defect. 

This nomenclature could all be changed by retitling the 

complaint a "Petition for Eminent Domain." For example, a 

petition for dissolution of marriage [CC §4503 and CCP §426(c)] 

has replaced a complaint for divorce as one measure to take 

the fault finding aspect out of such proceedings. 

The term "petition" connotes a request or prayer for the 

authority to do some act which requires the sanction of the 

court. For this reason, it is usually, but not exclusively, 

employed in quasi-judicial and administrative eminent domain 

procedural systems, where the preliminary question of the 

right to take is determined before compensation is considered. 

The word in this sense does not fit the California 

system. But Eminent Domain Comprehensive Statute §2401, 

recommended by the California Law Revision Commission staff, 

would modify the California procedure and provide a reason 

for change of terminology. That section gives the property 

owner an opportunity to question the taking of his property 

by filing preliminary objections to the complaint within 45 

days after service of summons. Thus, there would be an 

obvious opportunity to invoke the sanction of the court for 

the taking before contesting the compensation to be awarded. 

Finally, "petition" as "complaint" does indicate the first 

pleading. 

69 



: . j 

! '.j' ,. 
\:.,.-

The only objection to such a small change in form is 

that the change and adjustment to it by the practitioner 

might outweigh the benefit. 

F. [§7.6] Recommended Statute 

A statement that a condemnation action be commenced by 

the filing of a complaint [petition] (see §6.3) can be made 

the first part of a new statute which then continues as 

follows: 

(2) The complaint [petition] shall contain: 

(a) The name of the person in charge of the public 

use for which the property is sought, who shall be 

styled the plaintiff [petitioner]; 

Comment: The last sentence of CCP S1244, which concerns 

naming the board of supervisors of the county in condem­

nation actions for right of way for sewage purposes 

for a settlement or unincorporated town, is deleted 

as unnecessary. 

(b) The names of all owners and claimants of the 

property, who shall be styled defendants [respondents); 

Comment: The naming of defendants statute set out in 

§S.4 may be merged with subsection (2)(b). 

(c) The public use for which the property is required; 

and a statement of the facts showing the necessity of 

its acquisition for such use; 

Comment: The first half of subsection (2)(c) re­

quires only a statement of the proposed public use 
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and not the condemnor's general statutory authority 

for invoking the power of eminent domain. It recog­

nizes that property can only be taken by condemnation 

for a public use. Cal. Const., Art I, §l4. The latter 

half calls for either a synopsis of the resolution of 

necessity [see CCP §1241 (or Eminent Domain Comprehen­

sive Statute §3ll, recommended by the California Law 

Revision Commission, tentatively approved May 1970) 

for elements to be included in such a resolution] 

or the incorporation of the resolution itself in the 

pleading. 

(d) A description of the property to be condemned; 

and 

(e) If only a portion of ~he property is being con­

demned, a map showing the boundaries of the entire 

parcel and indicating thereon the part to be taken. 

Comment: This subsection requires a map in all 

partial takes, not just right of way acquisitions; it 

further makes the map which may be requested under 

CCP §1247b part of the complaint [petitionj. 

(3) Plaintiff [petitioner] may include in the 

same complaint [petition] all parcels required for the 

same public use, owned by the same defendant [respondent], 

or by the same defendant [respondent] in common with 

other defendants [respondents] or some of them. 

Comment: This language would remove the necessity of 

similar language found in subsection 2(b) of the 
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recommended statute for jurisdiction and venue at §3.8. 

(4) The court may consolidate or separate proceed­

ings to suit the convenience of the parties upon the 

motion of either party. 

Comment: To consolidate more parcels than the limit 

given in subsection (3), the condemnor must seek the 

permission of the court; and to separate what the 

condemnor has consolidated, the condemnee must also 

come to the court. The court is then expected to 

exercise its discretion and balance the convenience 

of consolidation or separation to both parties. 
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Section 8: NAMING OF DEFENDANTS 

A. [§S .1] Generally 

Code of Civil Procedure §1244(2) requires a complaint to 

contain the names of all owners and claimants of the property 

condemned, if they are known, or a statement that they are 

unknown. 

B. [§8.2) Unknown Defendants 

The first sentence of CCP §1245.3 provides the manner of 

naming unknown defendants: "all persons unknown claiming any 

title or interest in or to the property." This simply is a 

recogpition that all persons who claim an interest in the 

property condemned, even though not named, may appear by 

answer. CCP §1246. 

Interestingly, CCP §1244(2) states that the complaint 

''must'' contain the names of a 11 known owners or claimants, 

or a statement that they are unknown; while CCP §1245.3 says 

that, in addition to persons of record or known, the plaintiff 

''may'' name as defendants unknown claimants to the property. 

The resolution of this conflict lies in favor of the permis­

sive naming of unknown defendants, because unrecorded and 

unknown interests do not affect title to the land. Wilson v. 

Beville (1957) 47 C2d r52, 306 P2d 789. 

For the purpose of service, condemnors usually name 

several does as defendants, alleging they '~ave or claim to 

have an interest in the property, the exact nature of which 

is unknown to plaintiff" and praying leave to amend the 
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complaint to show their true names and capacities when 

ascertained. This satisfies the requirements of CCP §§1244(2) 

and 1245.3, the latter of which, except for its use of the 

word ''may. 11 appears to be surplusage as regards naming 

unknown defendants. 

C. [§8.3] Deceased Claimants 

The second clause of the first sentence of CCP §1245.3 

concerns the naming of dece~sed claimants: 

{I]f any person who appears of record to have or 
claim an interest or who is known to plaintiff to 
have or claim an interest in the property is dead 
or is believed by plaintiff to be dead, and if no 
executor or administrator of the estate of said 
person has been appointed •• " ••• and said 
facts are averred in the complaint •• " plaintiff 
may also name as defendants, "the heirs and devisees 
of •.•.•••••• (naming such deceased claimant), 
deceased and all persons claiming by, through, or 
under said decedent," naming them in that manner, 
and if it is alleged that any such person is 
believed by plaintiff to be dead, such person may 
also be named as a defendant. 

The purpose of this provision is to allow the condemnation 

suit, an action in rem, to be initiated and proceed without 

the making necessary and Gelay of awaiting the appointment 

of an executor or ad~inistrator of the estate of a deceased 

property owner or claimant. 

The statute then gOCG beyond the scope of naming defend­

ants and spells out the manner of serving unknown heirs and 

devisees. This is followed by two paragraphs which concern 

the trial of a condemnation suit involving deceased claimants 

and the binding effect of the judgment upon both heirs and 

devisees of deceased claimants as well as unknown claimants. 
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The first of these three additional items should be placed 

under the service of process statute (see §9.4), the second 

item under either CCP §1248 or §1252, and the third item 

under CCP §1253 or another statute defining the binding 

effect of the judgment. 

D. [§8.4] Recommended Statute 

Adapting the model suggested in Helstad, A Survey and 

Critique of Highway Condemnation Law and Litigation in the 

United States 242-243 (1966), the following statute is 

suggested: 

The following rules apply to the naming of 

defendants [respondents] in the complaint 

[petition] : 

(1) Plaintiff [petitioner] shall join as 

defendants [respondents] only those persons who 

appear of record or are known to plaintiff 

[petitioner] to have or claim an interest in 

the property. 

(2) In addition to those persons, plaintiff 

[petitioner] may name all persons unknown claim­

ing any interest in the property. 

(3) If any person, who appears of record or is 

kn~4n to plaintiff {petitioner] to have or claim 

an interest in the property, is dead or believed 

by plaintiff [petitioner] to be dead, and if no 

executor or administrator of the estate of the 
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decedent has been appointed and qualified to act 

as executor or administrator of the estate of such 

person, and said facts are alleged in the complaint, 

plaintiff [petitioner} may also name as defendants 

[respondents}, "the heirs and devisees of •••••••••• 

(naming such deceased claimant), deceased and all 

persons claiming by, through and under said decedent;" 

and, if it is alleged that any such person is believed 

by plaintiff [petitioner] to be dead, such person 

may also be named in a like manner as a defendant 

[respondent]. 

Comment: These are special rules for the naming of 

parties to an eminent domain suit; other than these, 

all other general civil procedure rules in regard 

to parties defendant would apply. However, if in 

eminent domain actions "defendant" is changed to 

"respondent." it may be advisable to make the 

applicability of other general rules specific by 

a fourth subdivision to this statute. 
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Section 9: SUMHONS AND SERVICE 

A. (§9.l) CCP §1245 

Upon the filing of a complaint, the clerk of the court 

sha 11 issue a sUlIllllons. CCP § § 1243 and 1245. While the 

filing of the complaint vests the court uith jurisdiction 

of the subject matter of a condenmation action, jurisdiction 

over the person is secured by service of process. Dresser v. 

Superior Court (1964) 231 CA2d 68, 76, 41 CR 473. 

Section 1245 describes the contents of the sUlIllllons in 

an eminent domain action. It shall contain: (1) the names 

of the parties, (2) a general description of the whole prop­

erty in which case there shall be a reference to the complaint 

for descriptions of the respective parcels, or specific 

descriptions of each parcel to be taken, (3) a statement of 

the public use for which the property is sought, and (4) a 

notice to the defendants to appear and show cause why the 

property should not be condemned as prayed for in the 

complaint. Otherwise, a condemnation sUlIIIIIOns follows the 

form of a summons in othe;: civil actions. 

Item (2) is further explained in Zobelein Co. v. Los 

Angeles (1930) 209 C 445, 447, 288 P 68. There the complaint 

contained separate descriptions of each parcel joined in a 

multi-parcel action, l'lhile the summons utilized an en masse 

description. It was held that the di.rection in the sUIIIIIIOns-­

"to appear and Dhow cause ~'lhy the property above described 

should not be condemned as prayed for in the complaint"--
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was a sufficient reference to the complaint for a descrip­

tion of the separate parcels to be taken. 

Undoubtedly, the reason for the special rules of form 

for a summons in an eminent domain action, Title etc. Restor­

ation Co. v. Kerrigan (1906) 150 C 289, 325, 88 P 356, is 

that multi-parcel and otherwise ponderous complaints need 

translation into simpler terms for most defendants. 

B. [19.2] CCP §1245.2 

Code of Civil Procedure 11245.2 allows a summons to be 

tailored to individual defendants, by excluding the names of 

all other defendants and describing only the property sought 

against the defendants so named. It was amended in 1969 

(Cal. Stats. 1969, ch. 1611 at 3398) to conform to the new 

California law of jurisdiction and service of process, which 

among other things eliminated the "alias" summons. CCP 

§4l2.l0. But section 1245.2 appears to be unneeded, when 

the general form of summons is incorporated by the last 

sentence of CCP §1245. 

c. {19.3] Service 

Code of Civil Procedure §1245 says that summons must 

be served in a like manner to summons in other civil actions. 

Thus, CCP 11413.10-417.30 are specifically incorporated by 

this reference as well as through the more general CCP 11256, 

discussed in 1§5.l-5.4. 

D. [§9.4] Recommendations 

There is no reason to change the name of the summons to 
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"notice of condemnation," as suggested by some. First, 

despite the changing of "complaint" to "petition" in dissol­

ution of marriage actions, the term "summons" is still 

retained there. Moreover, the term "notice" can suffer from 

overuse when there are: lis pendens or notice of pendency 

of action (see §10.1), notice of offer to purchase (see §2.5) 

and notice of appearance (see §11.4), all within the same 

procedure. 

But the contents of the summons can be streamlined, 

especially if multi-parcel complaints are lessened. See §7.2. 

Notice in an eminent domain summons could read as follows: 

A complaint in eminent domain (petition for 
eminent domain) has been filed by the plaintiff 
{petitioner] against the property described in 
Exhibit "A" attached hereto. This is a proceed­
ing brought to condemn said property for a 
public use, to wit: ----------------------. 

If you wish to appear in this action, you 
must file in this court a written notice of 
appearance within 30 days after this summons is 
served upon you. Otherwise, your default will 
be entered on the application of the plaintiff 
(petitioner] and the court may enter judgment 
against your interest in the above-mentioned 
property. 

You are further notified to appear and show 
cause, if any you have, why the above-mentioned 
property should not be condemned as prayed for 
in the complaint [petition], by filing in this 
court preliminary objections within 45 days after 
summons is served upon you. 

Regarding the last paragraph of this notice, see §11.5 con­

cerning the possibility of limiting the right to challenge 

the taking to a certain class of defendants or respondents. 

A new statute is suggested as follows: 

79 



(1) The clerk of the court shall issue summons 

upon the filing of the complaint [petition] in the 

form of summons in other civil actions, but 

specifically containing: 

(a) The names of the defendants [respondents] 

to be served therewith; 

(b) A description or descriptions of the prop­

erty sought to be condemned against the defendants 

(respondents]; 

(c) A statement of the public use for which 

the property is sought; 

(d) Notice of the defendants' [respondents'] 

right to file a notice of appearance within 30 days 

after service of summons; and 

(e) Notice of defendants' [respondents') right 

to file preliminary objections to the condemnation 

of the property within 45 days after service of 

swmnons. 

(2) Swmnons in an eminent domain proceeding shall 

be served in like manner to summons in other civil 

actions; except where service by publication is 

authorized, the court shall also order that the 

summons be posted in a conspicuous place upon the 

property within 10 days after making the order. 

Comment: The lengthy language describing the ser­

vice of process upon unknown heirs and devisees of 
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a deceased claimant (see CCP §l245.3) is stricken 

by incorporating by reference CCP §4l5.50, regard­

ing service by publication, and adding direction 

to post the summons on the condemned property. 

(3) Judgment based upon failure to appear after 

service of such summons shall be conclusive 

against such defendants in respect to the property 

described in such summons. 
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( 
'-. Section 10: LIS PENDENS 

A. (§10.1) CCP §§409 and 1243 

In any action affecting title to real property there 

must be a notice of pendency of action, "containing the 

names of the parties, and the object of the action ••• , 

and a description of the property in that county affected 

thereby." CCP §409. 

The overstuffed CCP §1243 has one sentence referring to 

a notice of pendency of action: "A lis pendens shall be 

recorded in the office of the county recorder at the time of 

the commencement of the action in every county in which any 

of the property to be affected shall be located." The word 

"shall" as used within this sentence gives the wrong 

connotation. It is not mandatory to file a lis pendens; 

CCP §409 uses the permissive phrase, "may record." The 

notice is not necessary to confer jurisdiction, but its ab­

sence will protect subsequent innocent purchasers or encum­

brancers from the effect of the judgment. Housing Authority 

v. Forbes (1942) 51 CA2d 1, 10, 124 P2d 194. See also 

Drinkhouse v. Spring Valley W. W. (1890) 87 C 253. 255-256, 

25 P 420. 

B. (§10.2] Recommended Statute 

Notice of pendency of an action in eminent domain 

should be given its own section and worded as follows: 

In order to give notice to subsequent purchasers 

and encumbrancers. a lis pendens shall be recorded 
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in the office of the county recorder at the time 

of commencement of the action in every county in 

which any of the property to be affected is 

located. 

Comment: The wording "property to be affected" 

comes from CCP §1243 and relates to section 409's 

language as well. It could be changed to 

"property sought" or "property condemned." 
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Section 11: ANSWER 

A. [§11.1] CCP §1246 

The only pleading other than the complaint provided for 

in Title VII of the Code of Civil Procedure is the answer. 

Under CCP §1246, "Each defendant must, by answer, set forth 

his estate or interest in each parcel of property described 

in the complaint and the amount, if any, which he claims 

for each of the several items of damage specified in section 

1248." Secondly, all persons in occupation or claiming an 

interest in the property sought, though not named in the 

complaint, may also appear by answer and defend that 

interest. This procedure presents an easy manner for inter­

vention by a proper party. San Bernadino etc. Water Dist. 

v. Gage Canal Co. (1964) 226 CA 206, 214, 37 CR 856. 

But, neither this section nor CCP §§1244 and 1247 

"authorize the admission of a person as a party who does not 

show that he has some interest in or right to the property 

sought to be condemned, or of a person whose statement of 

his right shows that he has no such interest." San Joaquin 

etc. Irr. Co. v. Stevenson (1912) 164 C 221, 241, 128 P 924. 

A demurrer by the condemnor to such an answer is proper. 

Burlingame v. San Mateo County (1951) 103 CA2d 885, 889-890, 

230 P2d 375. 

B. [§11.2] Cross Complaint 

Ordinarily a claim for damages by a defendant constitutes 

a cross complaint, but section 1246 permits this to be done 

84 



;­
I 

by answer. Bayle-Lacoste ~. v. Superior Court (1941) 

46 CA2d 636, 645, 116 P2d lf53. 'i'hus, a cross complaint is 

not a proper pleading to raise the issue of the extent of a 

property owner's lands and the damages thereto. People v. 
I 

L. A. County Flood etc. Dist. (1967) 254 CA2d 470, 478, 

62 CR 287. But, it has been employed by one defendant against 

another, where, for example, it was alleged by certain 

defendants that they o~med easements over parcels belonging 

to co-defendants, that these parcels included part of the 

land to be conde~~e~ that this ownership was disputed, and 

that the cross-defendants had trespassed upon the easements. 

People v. Buellton Development Co. (1943) 58 CA2d 178, 136 

P2d 793. Moreover, a cross-~omplaint can lie against the 

condemnor, where it does not serve the purpose of seeking to 

adjudicate an interest in the property sought nor damages 

recoverable under CCP §1248 in a condemnation action. In 

People v. Clausen (1967) 248 CA2d 770, 57 CR 227, a cross 

complaint seeki~g damages for the state:s alleged trespass 

upon the property sought and the regaining lands was proper. 

C. [§1l.3] Demurre:: 

A demurrer m~y be f~led to a complaint in eminent domain 

as in all other civil actions. Here it is addressed to 

failure to make the necessary allegations contained in 

CCP §1244. Its most frequent use is to question the plaintiff's 

right to take. Harden v. Superior Court (1955) 44 C2d 630, 

284 P2d 9; San Bernadino County Flood etc. Dist. v. Superior 
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Court (1969) 269 CA2d 514, 75 CR 24. 

D. California Law Revision Commission's Recommendation 

1. (§11.4] Eminent Domain Comprehensive Statute §2400 

The California Law Revision Commission's staff has 

recommended statutes authorizing two responses to the com­

plaint. First, Eminent Domain Comprehensive Statute §2400, 

following Rule 7LA(e) of the Federal Rules of Civil Procedure, 

says that an answer shall contain: (1) the caption of the 

action; (2) a description of the property in which the con­

demnee claims an interest and the nature and extent of that 

interest; and (3) the name and address of the condemnee or 

other person designated as agent for service of notice of 

all proceedings affecting the property. Unlike the federal 

rule which styles such a pleading a "notice of appearance," 

this proposed statute still refers to the response as an 

answer. But the federal rule distinguishes between a 

notice of appearance, which is to be filed where defendant 

has no objection or defense to the taking of his property, 

and an answer, which must be filed to put in issue such 

objection or defense. Since (1) the pleading authorized by 

proposed section 2400 also deletes the requirement that the 

answer contain a statement of value and/or damages, (2) the 

issue of compensation is understood by one's appearance in 

a condemnation action, and (3) a separate procedure is pro­

vided in proposed Eminent Domain Comprehensive Statute 

12401 to raise any defense to the taking, section 2400's 
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response to the complaint should be entitled "notice of 

appearance." 

The deletion of a statement of value in the response is 

appropriate because the condemnor is not likewise required 

in the complaint to make such a statement, and condemnees 

often avoid the statement by pleading that value is unknown at 

the time of answer and requesting leave to amend when the 

same is ascertained. See discussion at §7.4. 

Item (2), the description of the property in which the 

condemnee claims an interest and the nature and extent of 

that interest, is essential to put in issue the question of 

title. Therefore, even though the statement of value is 

removed from the answer or notice of appearance, the respon-

sive pleading should still be verified if the plaintiff has 

either in fact or by law (CCP §446) verified its complaint. 

A verified allegation of exclusive ownership and uncontro­

verted testimony at trial allows the property owner to 

demand the entire compensation awarded. 

This allegation is particularly important to ascertain­

ing the alleged claim of right of a defendant not named by 

the plaintiff. But there presently is no express require­

ment that any answer be served upon co-defendants. 

Redevelopment Agency v. Penzner (1970) 8 CA3d 417, 423, 

87 CR 183; Santa Cruz v. MacGregor (1960) 178 CA2d 45, 49, 

12 CR 727; cf. CCP §465 which provides that all pleadings 

subsequent to the complaint must be filed with the court and 

copies served upon the adverse parties. Nor is it required 
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that one defendant deny or otherwise plead to the allegations 

of the answer of a co-defendant. People v. Ocean Shore R.R. 

Co. (1949) 90 CA2d 464, 478, 203 P2d 579. The avoidance of 

numerous cross complaints and pleadings is an advantage. 

But, in order to apprise at least the record owner, the con­

demnor should be obligated to serve a copy of the responsive 

pleading of any unnamed claimant upon the record owner within 

15 days of receipt thereof. 

2. [§11.5] Eminent Domain Comprehensive Statute §240l 

The other response to the condemnor's pleading proposed 

by the California Law Revision Commission is found in its 

draft of section 240l. Instead of raising defenses to the 

taking by demurrer or answer, there is offered a specific 

pleading entitled "preliminary objections." A condemnee who 

wishes to challenge the right to take is given 45 days after 

service of summons in which to file preliminary objections to 

the complaint. The court then must determine all preliminary 

objections and make appropriate orders. 

The formalizing of this procedure is desirable. And, 

generally the "condemnee" is understood to be the fee owner. 

On the other hand, these defenses, at least theoretically, 

are available to all defendants. The statute should make 

specific that the right to challenge by filing preliminary 

objections is given only to certain defendants, such as the 

record owner or owners. 
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