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5/19/71 

Memorandum 71- 38 

Subject: study 39.10 - Attaclunent, Garnislunent GeneraJ.l;jr 

Attached to this memorandum are four resolutions which are to be pro-

posed Qy local bar associations for consideration Qy the Conference of 

Delegates at the 1971 State Bar Convention. (The handwritten notations 

indicate the position of the San Diego County Bar with respect to the 

proposed resolutions.) Commissioner Sandstrom was kind enough to forward 

them to us and we thought that the entire Commission would find them to be 

of interest. We do not plan to present them for discussion at the next 

meeting; however, if' you believe any or all of them should be discussed, 

please feel free to do so then. 

Respectfully submitted, 

Jack 1. Horton 
Assistant Executive Secretary 
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RESOLUTION PROP05lD BY 
SANT A CLARA COUNTY bH( ASSOCIATIOK 

RESOLVED that the CcnfereIlce of Jf.:1C9'~1:-~es ~ecoL:r~L:!1d5 to the Board of 
Governors of the .:3t3.tO 8-:3.1' of Cdlifcrr:.:-.i that t.he ;':)t..dtE; Bar sponsor 
legislation to amer;d 6690.6 of t::-...:, Code of Clvil Procedure to read as 
fo~lows: 

!690.6. Earnings fox· per:~cnul ser'Jices: DeterIlunation of exernF
tion and prl.orities: l-iear:L:'_C;.-- (0) .<..11 the earnings of the 
debtor due or oWing for his person~l serVices shall be exempt 
fro;a levy of attacru::en: ·"i ~hc.l~ f :lll~g '" eLiim for exemption as 
provided l1":. this sectlcr; "nc Sect.ion 690.50. 

(b) One-half--or s,:ch· greater pert ion as is allowed by statute 
of the United States, of the earnings of the debtor due or owing 
for his personal services rendered at any time within 30 days 
next preceding the .levy of execution shall be exempt from execu
tion without filing a claim for exemption as provided in thi2 
section and Section 690.50. . 

(c) All of such earnings, if necessary for the use of the 
debtor's family residing in this state and supported in whole or 
in part by the debtor, unless the debts are: (1) Incurred by 
the debtor, his wife, or his family for the common necessaries 
of life. (2) Incurred for personal services rendered by any 
employee or former employee of the debtor. 

(d) ~Re-~QYF~-6Ra**-QeteEmiRS-~Re-pFiGFi~y-aAQ-Qivis~QR-eE-pay
JReR~-i!f!lGR",-a*1-Q:;-1;Re-'-:FeQiloGF6-GE-a-Qelo~eE-wRe-Rave-*eV~8Q-aR· 
exe.-:~~iGR-Y~R-RGRSXem~~-eaFR~R~6-YPGR-6YSR-Sa62s-as-~.-jYS~-aRQ 
eqy~~as*e. (dl The plaintiff or judgment creditor (hereinafter 
referred to as "Creditor") who seeks to levy upon the earnings of 
the judgment debtor (hereinafter referred to as the "Debtor") due 
or owing. for his personal services rendered at any time within 
thirty (30) days next precedir:g the levy of execution shall first, 
~rsonally or by certified mail, serve a r:otice of intent to levy 
not less than ten (10) davs priQE_to any such levy on the debtor. 
Such notice shall inform the debto."-- that he may avail himself of 
his right to claim exemptions qrar:c:ed by Code of Civil Procedure 
Section 690.6. creditor shall forward to the officer authorized 
to levy (here:LI:after referr:eci to as "officer") a cony of said 
notice, toaether with proof of serv~ce. Such officer shall in no 
event levy onearrn:-:gs rend-eree at any time w~thin thirt.Y PO) 
days next precedi~ the levy of e~ecution unless such proof of 
service is rece~ved by the ofj~~~~ 

(e) ARy-~reGij;GrT-~FeR-ffiG~igRT-6Ra*1-ee-eR~i~leQ-~e-a-AeaEiR~ 
iR- t.Re- Ga~Et.- .i f\--WR.iS 1:1.- j; Re-a"~~QR-~. 6-!,eRQiR~ - aF - f rali\-WR~GJ:i-1;Re 
WFi t.- is.mea·- f g;;- loJ:lEl-pYFf'G se-af. -4etd.rmiRiR~ -t. Re-f'FieEi ty- dRG- Q~ v i
s iaR-a:; - flaYl+<eil1; - affiG R~ - all- t R8- cr.edi \;9E 6-9E - t Re-Qe'l;;tiaE -wha-Rave 
lev~e4-aR-exe.-:~ti9R-Yp9R-RaReKemf'~-earRiR~6-!,YF6yaR~-ta-tRis 
seCbidR. (e) Without prejudice to the debtor filin:L§ cl"im [.)r 
~@QtioQ...9.§' prov::.dec ~n Section 090.50, the debtor IT.S{ avail 
hlfC.2fJ,L_SlJ h:;." . ex erc;:> t ion ria~.ts as to such earniQgs prior t.o anv 
l~.:':-'81..:.£on_. __ :Lhe oroceaure for sietermin.ina __ d claim for exemp-: 
tl.or. of ";dch E;''-.'~2_J2J:"ior t2..._ar,:,' levy t::hf~rc:on shall be as 
iol10\"::i..'--____ !l.L_l!1c d_~?t~£~ha1_l.L. '.-nthH' .. ten (10) days.J_.£om !h~ 
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gate of servic..:;. of such notice, c.eilver to the officer an affi-
9aviL of hl::-,c'elf or Ins age:1tL- toc;ether with a coPy thereof .. 
all~ina tha~cb~ e~!::!J.}.!B? so~ht_to De.-1evi",d u~<:!:~ exempt. 
-'Pecifyl£SL!=.D§_:se~t 1.0l]_?r sec,;:ions of this code on which he 
rE~!l~--'i_Jcr h~,;. cl~~," of €X€:;·,Ptl.o!l-<-and a).-lfacts I}ecessary to • 
~~~_;t hi~ _ cl':~~~L._. __ c~nd 01 so sta~~~.!:,:9.._ tt:er~ln _h.:.i..$ addr§;ss \\'lthin , 
thJ." C L·t -·te • o' r t ~-,t:· r-ll"'-~~''''''' <.~ -!. ,.._';: ....... .c:.r·-l1·.....- -t- ~,.... ....... ~ ·'r ... .,..:; c b rr-·'" .. _. __ ~_:'2.-_~ ___ ~_.:'::.-_~.!..::",_-.!.~~~::,_,,"::'::.:-.:."';.:...~ .. _~ ____ ~_'::...-.... -=~e ~=--t:_ V. j 1.::11.L. upon , 
r·':'.7: 0:': > .. -~-:~_ ~·')~l!":t:e:C:3.i:±l.ciavtt 3r,d a,nv notice of t~J.e rr:otion herein A 
r;rov;-c;'d-.--12T-_Fo;:-~h,;:t;_.,-up_on-r-c.C;;;iv:i!"'q _+he -'ft'!9-a'IJ.'-t af ... 

exemotion, the. off i :::'2:- "b2U..2~;:Y~'--_1.2';'~ t-he c~reditor, either per- \ 
sc~all~.l or c~r:.;" ll~ __ ~_g:t 1.ttl----.i::-Jf l.d::iyi t of exempt ion, toge!;;h- .. 
~itfl--.-9~.i..t.j~_~j~L S.i..Ei!)e9. __ Qy_~IH~· .. . ;";ijid .. 9fficer, stating that the 
cIa irr. 0: eKe:l;pt:9:-. [-":-.l._:~_J~ .. ~rL.r~.c~i ::,:~:<i o:-:.d t h~t the of f ic:§r will 
root. ':'9VV U:::'O:1 th,e g.:c-:)l.r.g~~ ex~~J2.t. ::,\' order of thg: court in which 
the 2;.-gt:"'on .i..§.2Qndl.~Q.~ _ .. ;rcl tjj~ !,.;::--i.t issued. (3) If the cred-
itor desi~es to c~~tesr the claim to Exemotion, he shall. within 
a per'cd 0: flve-1il d~ys._ file w1. __ h the o~fJ.cer a counteraffi-
da-"::' t c,::'l ecin9-tlc'"t t::-:a earni!'lcs ace not exer.-,pt wi thin the mean-
~ng of t~e se~~:c~ ~~ ~8C~~C~S 0= ~~is ccce relied upon, together 
wi th pcc'.)::: of serv:'cecf ;, co':)y c; such counteraft idavi t-.-ld:Qon the 
de!:lto~. : 4l .:f 5 .... 0:; cou~te:::-af': ic2.-v:!. t, wi th proof of service, is 
f Ued, e::' tl:~r t-r.e -::=e:,~ tc:::- er ::::~:::'=:::tor shall be entitled to a 
hea~i~C' :.;: ·':_~""2 cc:.;, ..... -= in F~:'Cr- tr.-:: act::"on is oending or from lNhich 
the '.<l'::-i':. .::'ss~ed for t:illLJ2!d.£l2Q..se of determininq the claim to ex
eTnt:or:. 'the prJ..oritv or division of paymer"t between one or morg 
credi tors "" ::-c:,:, :-_:::r:E':em.,:; e2.r!'lil'cs, or the value of the property 
clai"ed to o~e~pc. Such Oearir.c shall be granted by the court 
upc~ r.;c-:.ic:,_ -::: e:':.-ra::- pu:-t" made wit.hin five {5) days after the 
cou;:-:"3!"'.$:::;~~~~8 £ilec \,-:'t.h t::e- officer, and such hearing must 
be bod ",::.::t::.~ fliteen (15) days frerc the date of the making of 
su=h :r..o::::"o;: ·..::::"ess ~~!:tinued P2 t~e court for good cause. The 
par;;" ",Ct' :'!';-.i-.~ ~;; i;;:1 "'::J;; :-:e;:.;i:-:- s;-_all give not less than five 
1;'· d 7"s ;-.;;;;ice;-.i.o ,,.n::~!ig of sl.:ch tearing to the officer and to 
tee othe, ~e6tv, ~~d specify therein that the-hearing is for ~ 
purpose 0:: Mte::-;;o,inir;G tbe clairr to exe1\Ptwn. The notice may l:i: 
a motion or of hea::-ing 2r:d ~Don tbe '::iling of the notici: with tbi: 
~lerk of %he Court. the ,~~ is dee~ed made. (5) If no 
co~nter2.ff:da71t is filed bv the c::-eol.tor or if neither party 
ma~es suci\ rEotian within the tip.:~ allowe£<. or if the officer 
shall r:ot have eeen s8Lved l'lith a copy of the notice of hearing 
wi::hin ~e~ (lC) days a~tec t~e f::'l~~g of the counteraffidavit, 
then the office~ shall r.ot.~ceed to levv. (6) At such hearing, 
the pc:.rev clai~i~he exemptl.o:1 "hall h2.ve the burden 'of proof. 
The a~fid?'lit~ anc! countera!'!'iday:::.s shall be filed ~he offi-
cer -,;i-cn the c"'.;.rt: and shall cc!,;§;;i!::.:te th~eadings, fubject 
to .::-,e power of the couLt to per~:it an amendment in the interests 
of....,iu,fi;:ice. -.-1'h~ affiqavit of exer..otion shall 'te dee.med ::'0 co!:,!:: 
troverted ey the coun::eraffidavi::. and both shall be received in 
gViq",,:-.;::~,- Nothinq there:i,n shell ce construed_ to deprive anyone 
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ofthe right' to a jury·-trial in any case where, by the constitu
tio~, such riaht is given, b~t a <~ry trial may be waived. in any 
such csse in like man~er as in the trial of an action. No find
incs sr.all be £eguired in a proceedina under this sect Lon. When 
tr.c ;-.earing is before ~he Cc:.:rt sitting without a iury"'---!ID9--1}Q 
evidence other than the af=idavit and counteraffidavit is offered, 
the ~curt, if 5atisfie~ that sufficient facts are shown thereby. 
may li:ake its determination tl:ereon. Otherwise, it shall order 
the p::-ojl:~tion .of o'.:::a::- s-;::'c:::lce, eral or documentary, or the 
f~::'in=x cf =:tt.er a=fidc: .. ~:!..ts e..::d cc~..:.::te=affidavits. At the con
£lusion of the hearir.c, t:~'il c~t s~all give judament determining 
~{::S-:':-6.e::" t,":e c:a~::". -:'0 ;:<~,":",:,-,::,,:::, 3~-::" -.: :;a ailcwed or not, in whOle 
c= ::..:--: ':'.:.::-:" a~.::i ::lay c:':·."e .. ,:,::_.,,~:."'_':' =.~~;:-.i".i~:t!":.C' ~he nrioritv or 
c:"I.~:"s:!..:,:~ :::: r:;~v::-.ent 1::e7..·.vee7: =::2' ~= ::-==e c=ecitors from nonex~ 
,,:'--,-"" '-~ ""~" ""5'5 ~-, ;"5- ~-.:: ...... ·<table Whl'ch l'U"~e .. t :::. _'_ .4 ........... ,;;;1 ~-'''-''n ... ~ ....... 6 __ _ Co'::::' _s~ __ ......... ":':L...r.... « ""!::sW •• 

shall be deterrninati',re as to the right of the creditor to have 
the property taken and held by the officer or to subject the 
property to payment or other satisfaction of his judgment. In 
such judgment, the court shall make all proper orders for the di3-
position df such property or the proceeds thereof. (7) At any 
time while the proceedings are pending, upon motion of either 
party, or upon its own motion. the court may make such orders as 
may be PfOper and which protect the interests of both the credi
tor and the debtor under the particular circumstances of the 
case. Any orders so made may be modified or vacated by the court 
or Judge granting the same, or by the court in which the proceed
ings are pending, at any time during the pendency of the prbc'ed~ 
ings. upon such terms as may be just. (8) A copY of any 1udg
ment entered in the trial court shall be forthwith transmitted by 
the Clerk to the officer informing him as to the prOVisions of 
the judgment and authorizing him to act in accordance therewith. 
(9) When any documents required hereunder are served by mail. 
the provisions of this code relating to service by mail shall be 
applicable thereto. (10) Whenever the time allowed for an act 
to be done hereunder is extended by the court. written notic, 
thereof shall be given promptly to the opposing party. unless 
such notice be waived. and to the officer. (11) AnY order of a 
court sustaining or denying a debtor's claim \0 exemptiop 'hall 
remain in force for a period of four calendar monuhs. The credi
tor who seeks to leyy or the debtor who seeks ex i as 0 tbst 
same debt within four mQnths of the hearin at hich d r'a 
cla1mto exemption was decided shall bear the burden of show1R9 
change'of circumstances rendering the earnings exempt or non
exempt. (12) An appeal lies from any judgment under this sec
tion. sUch appeal to be taken in the manner provided for 
appeals in the court in which the proceeding is had. 

(f).'. Any creditor, upon motion, shall be entitled to,'a hearing 
in the court in which the action is pending or from which the 
writ issued for the purpose of determining the priority snd divi
sion of payment among all the creditors of the debtor who have 
levied an execution upon nonexempt earnings pursuant to thi! 
section. 
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Sec~ions 690.6 cnd 690.50 presently provide that only after a 
levy on v!ages ,:>ccurs may tLe debtor file a claim to exen1ption 
covecing hlS ,,,,,Zj;q2S.. NOt onl.y are ::-Iar..y debtors not aware of their 
right to exerT'.pt:.orc, :Ci",t ever: :: f a claim to exempt ion is filed and 
is tlDConte:3t.eci or sustC!ineci it takes t~wo to four weeks to have 
the -wages relc2sed. 

In addition., the levy on 'I-i.:lges is now often used to harass the 
debtor' by j eopu::-d:' z ins his er~i'ploYI:'·ent. since, regardless of exemp
tion right.,s" t~{; t!"":yployer i.'S furced to process the levy and often 
has a firm pulley aiSl:11.5~;ir,g persor:nel sunject t~o more than one 
levy. ' 

The wage exer.,ption procedure should be changed to provide for 
an exemption hearing b8fore the levy. This change would be in 
line with ?niadach and the recent decision in gray v. Whitmore 
(C.A. 1st, January 28, 1971), and with the premise that once the 
substantive right of wage exemption is granted by the legisla
ture it must anSvler procedurally to due process. 

This change ought receive support from employers, who would 
save the effort of processing the substantial percentage of 
levies on wages which turn out to be exe~pt. 

The proposed amen~~ent to section 690.6 would affect COde of 
Civil Procedure Section 710 in that employees of public entitles 
must be given the s~ne procedural Eights to exemption claims as 
employees of private employeJ:'s. Lsee separate proposed amended 
Section 710;7 . 
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RESOLUTION PROPOSiD BY 

SANTA CLARA COl-1ay !l.AR ASSOCIATION 

RESOLVE) that the Conference of Delegates rec.)mmends to l., . .;: Board 
of Govern"rs of tbe State Bar of California that the State Bar 
Sponsor legislation to amend §2922 and §2924 of the Lahor Code to 
read as follows: • 

1 
2 
3 
4 
5 
6 
7 

- .8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 

~2922. Employment for unspecified term: Employment for specified 
term defined. An employment, having no specified term, may be 
terminated at the will of either party on notice to the. other. 
No employer may discharge or lay. off any employee by reason of 
the fact that his earnings have been SUbjected to ~arftishmeftl-ie. 
one or more garnishments. ier-efte-ift6esEe6f1es9;-prier-Ee-a-iiI'l&1 
ereer-6f-j~J~MeRE-6~-a-ee~.E. The wages of an individual whose 
employment has been so terminated shall continue until rein
statement if such termination is found to be in violation of this 
section; but such wages shall not continue for more than 3Q 60 
days. The employee shall give notice to his employer of his-rn
tent ion to make such a wage claim with the Labor Commissioner 
within 60 days of being lai~ off or discharged. The Labor Com
missioner may take assignment of wage claims ·under this section 
as provided for in Section 96. Any amount recovered by an em-

10 ee under the rovisions of th1S section shall be exem t from 
execut10n an attac .ent un er e rov S10ns a ~ orn1& 0 

v race ure, .• mp oyment or spec~ 1e term means .n 
employment lor a period greatefthan one month. 

S2924. Employment for specified term: Termination by employer: 
~rounds. An employment for specified term may be terminated at 
any time by the employer in case of any willful breach of duty 
by the employee in the course of his employment, or in case of 
his neglect of his duty or continued incapacity to perform it. 
No employer may discharge or layoff any employee by reason of 
the fact that his earnings have been subjected to ~8~fti8fteeft£-i.~ 
one or more garnishments. fer-efte-iftse&£ellfleSSr-Pl'iel'-£e-a-U.l'I&t 
e~6e~-e{-j~6gmeftE-ei-8-e.~ri. The wages of an individual whose 
employment has been so terminated shall conti'nue until reinstate
ment if such termination is found to be in violation of this 
section; but such wages shall not continue for more than ~9 60 
days. The employee shall give notice to his employer of his-rn
tent ion to make such a wage claim with the Labor Commissioner 
within 60 days of being laid off or discl~rged. The Labor Com
missioner may take assignment of wage claims under this section 
as provided for in Section 96. An amount recovered b an em 10 ee 
under the provisions of this sect10n sa e exempt romexecu-
tion and attachment under the rovisions california Code of Civil 
roce ure, § 

(Proposed new language underlined; language to be deleted stricken) 

STATE}mNT OF REASONS 

At present Sections 2922 and 2924 of the Labor Code prohibit discharge 
of an employee whose earnings have been subjected to garnishment for 
one indebtedness. prior to a court order or judgment. 

-!)-
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These prov1s10ns have been completely obsolete since garnishments 
prior to judgment l~ave been ruled unconstitutional in Snaidach v. 
Family finance Corp., 395 U,S. 337 (1969) and McCallop v. Carberry. 
1 c. ~rJ.003 (1970). 

Although the nUIT,ber of employers who have contractual provisions or 
specific c.ompany policies requirinc; discharge or layoff for garnish
ments is relatively small, n2vertheless. the threat of jeapordizing 
a debtor's employment by garnishit'g his ~Jages is a payment. This 

" collection tl:c;hnique is often usca s\lcc;essiully even when the em-

ployee I s I"ages are (;xe'q)t from at tachn:ent or execution under C. C. P. 
~690.6. 
~ 

The use of Ha?,e garnishments for the prupose not of actua lly produc ing 
mOnE'], but to [orc;e 'Iolunt.:lrv payr::ent because o[ thr threat of dis
charge. is in theory actionable as an abuse of process (see ',-ihite 
Li::htin~ v. \~olfson, 68 C.2d 336 (1968); Cza£ v. Credit Bureau of 
Santa Clara, Civii ~o. 26367 (1st Appellate Dist., 1970). In prac
bce tnae is l'de .,n effcc eive means of deterring the co llec tion 
pl'act ices. The only practic.:ll 'Nay of prevent ing creditors from 
coercing pay;:-,enc through thr threat of discharge is to' prohibit the 
discharg~ itself. 

Those employers who do discharge employees whos~ wages are garnished 
do so to avoid the expense and inconvenience of processing the levies. 
The change proposed here should advance their interests by reducing 
the numoer of garnis~T.ents. Moreover, the proposed amendment does 
not prevent an e~1ployer from agreeing with his employees that they 
pay the expense of garnishments. 

In recent years several states have increased·the 'protection afforded 
debtors against discharge by reason of garnishments. New York in 
1969 aQended Section 5252 of Civil Practice Law and Rules Code to 
prohibit any discnarge or layoff for garnishments. As of July I, 
1970, the Federal Consumer Credit Protection Act has made it illegal 
to discharge a:c er.,ployee for garnishments resulting from anyone 
indebtedness ( .. 5 U. S. C. 1674), and provided a penalty of up to $1,000 
and one (1) year i~ prison for wilfull violation. The federal law 
specifically <:uthorizes states to enact further protections for the 
debtorwage earner (15 U.S.C. 1677). 

Included in the proposed amendment is an increase from 30 to 60 days 
the period of back \oJages Hhich an illegally discharged employee may 
recover. It is believed that the proposed figure is more realistic 
both as compensation for a discharged employee and as a means of de
terring discharge for garnishments. 

The proposal final sentence makes clear that if a debtor recovers 
back pay after being discharged, that recovery is protected from 
execution and attacr.r.:ent as though ti had been received as wages. 
A similar pro'v'ision is found in New York law. 

-~-
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RESOLUTION PROPOSED BT 
SI\",TA CLARA COl:NTY bAH. i\SSOCIATION 

RESOLVED that the Co~ferer.ce of Dele0atcs recommends to the Board of 
Governors of the Stdte Bar of Califor~ia that the State Bar $ponsor 
legiElatl.on to amend §7l0 of the Code of Civil Procedure to read as 
follows: 

1 §710. Enforcement of j~dgment against debtor to whom money is 
2 owed by qtatc, county, etc.: procedure.--(a) Whenever a judg-
3 ment for the pay:r.ent of rr.oney is rendered by any court of this 
4 state against a defendant to who::: ~,oney is owing and unpaid by 
5 this state or by any county, city an~ county, city or municipal-
6 ity, quasi-municipality, district or public corporation, the 
7 judgmer;t. credit.or may file a duly authenticated abstract or 
8 transscript of such jud~ent together with an affidavit stating 
9 the exact amount then due, owing and unpaid thereon and that he 

10 deSires to avail himself of the provisions of this section in the 
11 manner as follows: 
12 (1) If such money, wages or salary is owing and unpaid by this 
13 state to such judgment debtor, said judgment creditor shall file 
14 said abstract or transcript and affidaVit with the state depart-
15 ment, board, office or corr.nission owing such money, wages or 
16 salary to said judgment debtor prior to the time such state de-
17 partment. board, office or commission presents the claim of such 
18 judgme~t debtor therefor to the State Controller or to the State 
19 Personnel Board. said state department, board, office or commis-
20 sion in-presenting such claim of such judgment debtor to said 
21 State Controller shall note thereunder the fact that the filir.9 
22 of such abstract or transcript and affidavit and state the amount, 
23 unpaid on said judgment as shown by said affidavit and shall also 
24 note any amounts advanced the State of California by reason of 
25 advances for expenses or for any other purpose. If the money 
26 sought to be levi~£Qn under this section are earninos of~ 
27 debtor due or owina for hl~rsonal services rendered at anY 
,28 time within thirt;L(30) d~s next orecedi!.!9..J::he filing of the 
29 abstract or t;o.!l.§cript and affidavit, then the creditor shall 
30 serve notl.ce and the dector may file a claim to exemption as pro-
31 video in Section 690.6 of thl.s coc_s... except that the "Qfficer" as 
32 used in Section 690.6 shall be dee:ned to be the clerk of the 
33 court [ron which the act:ic)-;1clrictnates or from which the writ 
34 issued. If no such c'i:"aE of exel'lDtion is £i'led, or if a hearlDg 
35 is held pursuar.t to the orocedure set forth in Section 690.6 ar.ci 
36 tQe court find:; that the earnin.gs are not exempt, then 'fF.eI'8IoljieA 
37 the State Controller, to discharge such claim of such judgment 
38 debtor, shall pay into the court which issued such abstract or 
39 transcript by his warrant or check payable to sai~ court the 
40 whole or such r~rtion of the amount due such judgment debtor cn 
41 such claim, after ded~cting from such claim an amount suffic~e .. t 
42 to reimcurse the state department, board, officer or cornmission 
43 for any amounts advanced to said judgment debtor or by him owed 
44 to the State of California, and after deducting therefrom an 
45 ar.~unt equal to one-half or such greater portion as is allowed by 
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statute of the Un~ted States, of the earnings owing to the judg
ment debtor for his personal services to the state rendered at 
any time within 30 days next preceding the filing of such ab
stract or transcript, as will satisfy in full or to the greatest 
extent the amount ur.pa~d on said judgment and the balance thereof, 
if any, to the judgment ce~tor. 

(2) If such :r,eney·, ',,,<::<;e5 or salary is owing and unpaid to such 
judgment debtor by any ccunty, city and county, c~ty or.munlCl.-:
pality, quasi-municipali~y. district or public corporatl.on, sald 
judgment creditor shall file said abstract or transcrl.pt and 

affidavit with the audltor of such county, city and county, city 
or municipality, quasi-municipality, district or pUblic corpora
tion (and in case there be no auditor then with the official 
whose duty· corresponds to that of auditor). If the rr~ney sought 
to be levied ~or'...J:!nder.....!=hi~ction are earninas of the debtor 
due or owing for h~ersonal serVLces rendered at any tlme with
in 30 days n~xt preceding the fili:-'9 of the abstract or trans
cript and affid~vit, then the ~reditor shall serve notice and the 
gebtor may file a claim to exemE!ion as provided in Section 690.6 
of this code, except t1!at the "officer" as used in_Section 690.6 
shall be dee.'TIed to be the clerk of the court from which the 
action originates or from.which the writ issued. If no such 
claim of exemption is filed, or if a hearing is h~d pugJ:.l.snt . ...!Q 
the procedure set forth In Section 690.6 and the court finds that 
the earnings are not exempt,. then ~Re~e~peR said auditor (or 
other offiCial.) to discharge such claim of such judgment debtor 
shall pay int0 the court which issued such abstract or trans
cript by his warrant or check payable to said court t.he whole or 
such portion of the amount due on such claim of such judgment 
debtor, less an amount equal to one-half or such greater portion 
as is allowed by statute of the United States, of the earnings of 
the debtor owing by the county, city and county, city, munici
pality, quasi-municipality, direct or public corporation to the 
judgment debtor for his personal services to,such public body 
rendered at any time within 30 days next preceding the filing of 
such abstract or transcript, as will satisfy in full or to the 
greatest extent the amount unpaid pn said judgment and the bal
ance thereof, if any, to the judgment debtor. 

(b) The judgment creditor upon filing such abstract or trans
cript and affidavit shall pay a fee of two dollars and fifty 
cents ($2.50) to the person or agency withwbom the same is filed. 

(c).· Whenever a court receives any money hereunder, it shall 
pay as much thereof as is not exempt from execution under this 
code to the judgment creditor and the balance thereof, if any, 
to the judgment debtor. ~Ae-pFeeeQ~~e-~eE-Qe~e~~R~R~-~Ae-ela~m 
e'-exelRp~;i,eR-l;Ra •• -se-'ie ... eFReQ-sy-t;Ae-pFeeeQ~Fe-set.-'eJrliA-;i,a 
i90.4i-e~-t;Aj,s-eeQe. Except as-Erovided, the procedure for de
termining the Claim to exemption shall be governed by the pro
cedures set forth in Section 690.50 of this code. 

(d) In the event the moneys owing to a judgment debtor by any 
governmental agency mentioned in this section are owing by rea
son of an award made in a condemnation proceeding brought by the 
governmental agency, such governmental 'agency may pay the amount 
of the award to the clerk of the court in which such ~ •• i."~ 
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proceeding was tried, and shall file therewith the abstract or 
transcript of judgment and the affidavit filed with it by the 
judgment creditor. Such payment into court shall constitute pay
ment of the condemnation award within the meaning of Section 1251 
of this code. upon such payment into court and the filing with 
the county clerk of such abstract or transcript of judgment and 
affidavit, the county clerk shall notify by mail, through their 
attorneys, if any, all parties interested in said award of the 
time and place at which the court which tried the condemnation 
proceeding will determine the conflicting claims to said award. 
At said time and place the court shall make such determination 

and order the distrib~tion of the money held by the county clerk 
in accordance therew~t.L. 

(el The jUc.C;Clent creditor raay state in the affidavit any fact 
or facts tending to establish the iaentlty of the judgment debtor. 
No public offlcer or e~ployee shall be liable for failure to per
form any duty i~posed by this section unless sufficient inform
ation is furnished by the abstract or transcript together with 
the affidavit to enable him in the eXercise of reasonable dili
gence to ascertain such identity therefrom and from the papers 
and records on file in the office in which he works. The werd 
"office" as used- hereln does not include any branch or subordin
ate office located in a different city. 

(f) Nothing in this section shall authorize the filing of any 
abstract or transcript and affidavit against any wages, or salary 
owing to the Governor, Lieutenant Governor, Secretary of State, 
Controller, Treasurer, and Attorney General. 

(g) Any fees received py a state agency under this section 
shall be deposited to the credit of the fund from which payments 
were, or would be, made on account of a garnishment under this 
section. For the purpose of this paragraph, payments from the 
State Pay Roll Revolving Fund shall be deemed payments made from 
the fund out of which moneys to meet such payments were trans
ferred to said revolving fund. 

STATEMENT OF REASONS 

Sections 690.6 and 690.50 presently provide that only after a 
levy on wages occurs may the debtor file a claim to exemption 
covering his wages. Not only are many debtors not aware of their 
right to ex~~ption, but even if a claim to exemption is filed and 
is uncontested or sustained it takes two to four weeks to have 
the wages released. 

The proposed amendment Section 690.6 provides for a hearing 
before the levy and outlines the reasons therefor. The above 
proposed Section 710 gives to employees of public entities the 
same procedural rights to exemption claims as ~~loyees of pri
vate employers covered by the proposed amended Section 690.6. 
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RESOLUTION P~OPO!,;~D ny 
"'SAN FERNANDO VALLEY BAR ASStcIATIW··· 

;i~ 
'-"~/ .. GY 

RESOLVED that the Conference of Delegates recommends 
of Governors of the State Bar of California that the 
sponsor legislation to enact a new Section 690.65 of 
of Civil Procedure as follows: 

to the Board 
State Bar 

1 
2 
3 

theCOd~ 
\~ . 

EXEMPT IOt;S: F l0lILY ALLOWAo.'iCE 
aid or avable to a reci ient of a famil allowan 

y virtue or Pro ate Coae 

(Proposed new language underlined; language to be deleted 
stricken) 

STATEMENT OF REASONS 

The present exemption statutes do not exempt payments by way of a 
family allowance. A family allowance is frequently, the only means 
of support of a widow or children of a decedent during the pendency 
,of a ~robate proceeding. Such sums should not be subject to cred
itors levies since same is akin to the wages of the head of a 
household and is basic to the support of a decedent's family. 

The proposed new section does not affect other laws or statutes. 

Digest: Adds new section to exemption statutes for the purpose 
of exempting family allowance from levy. 
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